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MINERAL  LANDS,  MINES,  AND 

MINING. 

L  Mineral  Lands  and  Mining  Resources,  4. 

S.  S.  2318.  Mineral  Lands  Reserved^  4. 

2319.  Mineral  Lands  Open  to  Purchase  by  Citizens^  4. 
AciofyulySy  1S84,  ch,  214,  7. 

Sec.  J.  Mineral  Lands  on  Abandoned  Military  Reservations^  7. 
Act  of  Feb.  20,  i8g6^  ch.  28^  to  Op^n  Forest  Reservations  in  Colorado^  7. 
Sec,  I.  Forest  Reservations  Opened  for  Mining  Claims^  7. 
2.  Removal  of  Timber^  8. 
Act  of  May  14,  i8g8,  ch.  2^g,  8. 

Sec.  13.  Mining  Rights  in  Alaska  —  Native  born  Citizens  of  Canada^  8. 
S.  8.  2320.  Length  of  Mining  Claims  upon  Veins  or  Lodes,  8. 

2321.  Proof  of  Citizenship,  13. 
Act  of  April  26,  1882,  ch.  106,  13. 

Sec,  2.  Before  Whom  Affidavit  Made,  13. 
K.  8.  2322.  Locators^  Rights  of  Possession  and  Enjoyment,  13. 

2323.  Owners  of  Tunnels,  Rights  of,  1 8. 

2324.  Regulations  Made  by  Miners,  19. 
Act  of  Feb.  II,  187s,  ch.  41,  21. 

Moneys  Expended  on  Tunnels  for  Mining  Purposes  to  Be  Deemed 
Expended  on  LA>de,  21. 
Act  ofyuly  2,  1898,  ch.  sdj,  21. 

Sec.  I.    Volunteers  in  War  with  Spain  Relieved  from  Assessment  Work,  21. 
2.  Notice  of  Enlistment,  etc.^  to  Be  Given,  22. 

J.  Co-owners  Not   Exempt  from   Labor  —  Transfer  of  Forfeited 
Interest,  22. 
S.  B.  2325.  Patents  for  Mineral  Lands,  How  Obtained^  31. 

910.  Possessory  Actions  for  Recovery  of  Mining  Titles,  35. 
2326.   Adverse  Claim,  Proceedings  on,  35. 
Act  of  March  3,  1881^  ch.  140,  36. 

Findings  by  ^ury  —  Costs,  36. 
Act  of  April  26,  1882,  ch.  106,  37. 

Sec.  I.  Oath  of  Claimant,  Before  Whom  Made,  37. 
2,  {^Amends  R.  S.  sec.  2j2i),  37. 
S.  8.  2327*  Description  of  Vein  Claims  on  Surveyed  and  Unsurveyed  Lands,  41. 
23m.  Pending  Applications;  Existing  Rights,  ^\. 

2329.  Conformity  of  Placer  Claims  to  Surveys,  Limit  of,^2. 

2330.  Subdivisions  of  Ten-acre  Tracts;  Maximum  of  Placer  Locations,  42. 

2331.  Conformity  of  Placer  Claims  to  Surveys  —  Limitation  of  Claims,  43. 

2332.  What  Evidence  of  Possession^   etc.,   to  Establish  a  Right  to  a 

Patent,  44. 

2333.  Proceedings  for  Patent  for  Placer  Claim,  etc.    45. 
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Act  of  Aug,  4,  i8g2,  ch,  j/j,  47. 

Sec,  I.  Entry  of  Building  Stone  Lands  under  Placer -claims  Laiws^  47. 
2,  {Amends  Act  of  yune  j,  i8g8^   ch.  i^i,  sec,  i.      See  Timber 

Lands  and  Forest  Reserves),  47. 
J.  {Forest  Reservations  Not  Affected,     See  Timber   Lands  and 
Forest  Reserves),  47. 
Act  of  Feb,  II,  i8p7,  ch.  216,  47. 

Entry  of  Petroleum  or  Other  Mineral  Oil  Lands  under  Placer- 
claims  Laws,  47. 
Act  of  yan.  ji,  igoi,  ch,  186,  48. 

Entry  of  Saline  Lands  under  Placer-claims  Laws^  48. 
Act  of  yan,  12,  1877,  ^^-  ^^^  4^. 

Sec,  I.  Saline  Lands  to  Be  Sold  at  Public  Auction  or  Private  Sale,  48. 
2,  {Advertisements,     See  Public  Lands),  49. 
B.  8.  2334.  Surveyor-general  to  Appoint  Surveyors  of  Mining  Claims,  etc,  49. 
2335.    Verification  of  Affidavits,  etc.,  49. 
2330.    Where  Veins  Intersect,  etc,  50. 
2337-  Patents  for  Non-mineral  Lands,  etc,  52. 

2338.  What  Conditions  of  Sale  May  Be  Made  by  Local  Legislature,  52. 

2339.  {Vested  Rights  to  Use  of  Water  for  Mining,  etc.  —  Right  of  Way 

for  Canals.     See  Waters),  53. 

2340.  {Patents,  Pre-emptions,   and  Homesteads  Subject  to  Vested  and 

Accrued  Water  Rights.     See  Waters),  53. 

2341.  Mineral  Lands  in   Which  No   Valuable  mines  Are  Discovered 

Open  to  Homesteads,  53. 

2342.  Mineral  Lands,  How  Set  Apart  as  Agricultural  Lands,  53. 

2343.  {Additional  Land  Districts  and  Officers,  Powers  of  the  President 

to  Provide.     See  Public  Lands),  53. 

2344.  Provisions  of  This  Chapter  Not  to  Affect  Certain  Rights,  53. 

2345.  Mineral  Lands  in  Certain  States  Excepted^  54. 
Act  of  May  5,  1876,  ch,  pi,  54. 

Mineral  Lands  in  Missouri  and  Kansas  Disposed  of  as  Agri- 
cultural Lands,  54. 
Act  of  March  j,  1883,  ch.  118,  54. 

Mineral  Lands  in  Alabama  Disposed  of  cts  Agricultural  Lands,  54. 
B.  B.  2346.   Grants  of  Lands  to  States  or  Corporations  Not  to  Include  Mineral 

Lands,  55. 
2347*  Entry  of  Coal  Lands,  55. 

2348.  Pre-emption  of  Coal  Lands,  55. 

2349.  Pre-emption  Claims  of  Coal  Land  to  Be  Presented  Within  Sixty 

Days,  etc,  56. 

2350.  Only  One  Entry  Allowed,  56. 

2351.  Conflicting  Claim,  56. 

2352.  Rights  Reserved,  57. 
Act  of  ^une  6,  ipoo,  ch,  7^6,  57. 

Coed  Land  Laws  jSxtended  to  Alaska,  57. 

11.  Protection  of  Miners,  57. 

Act  of  March  3,  i8gi,  ch.  564,  57. 

Sec  I.  Inspectors  of  Coal  Mines  in  Territories  —  Bonds,  57, 

2.  Qualifications  of  Inspector,  58. 

3.  Duties  of  Inspector  —  Reports,  58. 

4.  Notification  of  Unsafe  Condition  of  Mines,  58. 

5.  Two  Shafts  or  Outlets  for  Each  Mine,  58. 

6.  Ventilation  —  Coal  Dust  —  Shot  Firing,  58. 

7.  Penalty  for  Failure  to  Comply,  59. 

8.  Furnace  Shafts  59. 

p.   Construction  of  Escape  Shafts,  59. 
10.  Speaking  Tubes ^  59. 
//.   Safety  Catches,  59. 

12.  Children  under  Twelve  Not  to  Work  under  Ground — Penmlty 
for  Violation,  60. 
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Sec.  13.  Men  in  Charge  of  Hoisting  Apparatus,  60. 

14.  Inspection  —  How  and  When  Made  —  Owners  to  Furnish  Means 

For,  60. 

-Tf.  Fatal  Accidents  to  Be  Reported,  60. 

16.  Injunction  to  Prevent  Working  of  Mines,  60. 

1*1 .  *^^  Owner  or  Manager  "  Defined,  60. 

18,  Inspector's  Salary  and  Expenses^  60. 

ig.  Territorial  Statute  to  Supersede  This  Law,  61. 

III.  California  Debris  Commission  and  Regulation  of  Hydraulic  Mining, 
61. 

Act  of  March  i,  iSgj,  ch,  183^  6 1 . 

Sec,  /.  Appointment  of  Commission  —  Authority  and  Powers,  61. 
2,  Organization  —  Compensation  —  Rules  of  Procedure,  62. 
J.   jurisdiction  over  Hydraulic  Mining  —  Injurious  Mining  Pro- 

hibited,  62. 
4,  Duties  of  Commission,  62. 
J.   Surveys  for  Debris  Reservoirs  —  Study  of  Methods,  62, 

6.  Noting  Effects  on  Navigable  Channels,  62. 

7.  Annual  Reports,  63. 

8.  Terms  Defined,  63. 

p.  Petitions  for  Mining  to  Be  Filed,  63 . 

JO.  Surrender  to  United  States  of  Right  to  Regulate  Dibris  —  Other 
Processes  Not  Affected,  63. 

Ji.  yoint  Petition  by  Mining  Claim  Owners  Requiring  a  Common 
Dumping  Ground,  6^. 

12.  Publication  of  Petition  —  Examination  —  Hearings,  63. 

ij.  Decision  —  Order  —  Expenses,  64. 

14.  Submission  of  Plans  and  Work  Thereunder  —  Permission  to  Com- 
mence Mining,  64. 

75.   Conditions  as  to  Commencing  Operations,  64. 

16,  Allotment  of  Expenses  for  Common  Dumping  Ground  Among 
Mine  Owners,  64. 

77.  Limit  of  DSris  Washed  Away,  65. 

18.  Commission  May  Reduce  or  Revoke  Authority,  65. 

ip.  Penalty  for  Violating  Conditions,  65. 

20,  Examination  of  Mines  —  Report^  66. 

21,  Use  of  Public  Lands  and  Material —  Withdrawal  from  Sale  and 

Entry,  66. 

22,  Wilful  Injury  to    Works  —  Violations   Injuring  Navigation  — 

Penalty,  66. 

23,  Tax  on  Gross  Proceeds  of  Hydraulic  Mines  —  ^^  Dibris  Fund** 

Created — Advances  from  Mine  Owners,  (}(i, 

24,  Consultation  with  State  Engineers,  67. 

23.  Restraining  Dams  and  Settling  Reservoirs  —  To  Be  Built  from 
Special  Appropriations  or  DSris  Fund,  67. 
Act  of  July  I,  1898,  ch.  S4^y  68. 

Sec,  I,  Contracts  May  Be  Made,  Half  to  Be  Paid  by  State  of  California, 
68. 
Act  of  March  j,  i8pp,  ch,  42^,  68. 

Sec,  7.  Payments  for  Work,  How  to  Be  Made,  6%. 
Act  of  June  d,  ipoo,  ch.  jgi,  69. 

Sec,  I,  Mileage  in  Lieu  of  Traveling  Expenses,  69. 

cboss-befbbe:n€Es. 

Mineral  Lands  in  Colorado^  Idaho,  Montana,  Oklahoma  Territory^  North  Dakota, 
South  Dakota,  Washington,  and  Wyoming,  see  PUBLIC  LANDS;  in  the 
Philippines,  see  PHILIPPINE  ISLANDS, 

Mineral  Lands  in  Abandoned  Military  Reservations,  see  PUBLIC  LANDS. 

Tmvn  Site  Entries  on  Mineral  Lands,  see  PUBLIC  LANDS, 

Minerals  in  Forest  Reserves,  see  TIMBER  LANDS  AND  FOREST  RE- 
SERVES. 
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Rem(rval  of  Timber  from  Public    Lands  for  Mining  Purposes,   see    TIMBER 

LANDS  AND  FOREST  RESERVES, 
Sale  of  Timber    and  Stone  Lands,  see    TIMBER    LANDS   AND    FOREST 

RESERVES. 
Pre-emption  and  Homestead  Entries,  see  PUBLIC  L^N/)S 
Use  of  Water,  see  WA  TERS. 


[I  MivssAL  Lands  and  Mihiho  Resoubces.] 

Sec.  231 8te  [Mineral  lands  reserved.]  In  all  cases  lands  valuable  for  min- 
erals shall  be  reserved  from  sale,  except  as  otherwise  expressly  directed  by  law. 
[R.  8.] 

Act  of  July  4,  1866,  ch.  166,  14  Stat.  L. 


86. 

Sections  2318-2352  constitute  chapter  6 
(entitled  "Mineral  Lands  and  Mining  Re- 
sources") of  title  32  (entitled  "The  Public 
Lands")   of  the  Revised  Statutes. 

Generally.  ^  After  Dec.  1,  1873,  title  to 
lands  known  at  the  time  to  be  valuable  for 
their  minerals,  could  only  have  been  acquired 
under  provisions  specially  authorizing  their 
sale,  as  found  in  this  chapter,  except  in  the 
states  of  Michigan,  Wisconsin,  and  Minne- 
sota, and  after  May  5,  1876,  in  the  states  of 
Missouri  and  Kansas.  By  the  Act  of  Con- 
gress of  this  latter  date,  "  deposits  of  coal, 
iron,  lead,  or  other  mineral,"  in  Missouri 
and  Kansas  were  excluded  from  the  operation 
of  the  Act  of  May  10,  1872,  that  is,  from  such 
provisions  of  that  Act  as  were  re-enacted  in 
the  Revised  Statutes.  In  those  portions  of 
the  Revised  Statutes  which  relate  to  pre-emp- 
tion and  to  homestead  entries  the  clauses 
from  the  original  acts  excepting  mineral 
lands  are  retained.  Sees.  2258,  2302.  Deffe- 
back  V.  Hawke,  (1885)  115  U.  S.  402.  See 
also  Davis  v,  Weibbold,  (1891)  139  U.  S. 
516. 

"This  must  be  taken,  in  view  of  the  fact 
that  prior  to  the  Act  of  July  4,  1866,  no  law 
authorized  the  sale  or  disposal  of  any  mineral 
lands  belonging  to  the  United  States,  and  the 
further  fact  that  subsequent  laws  incorpor- 
ated in  the  Revised  Statutes  provide  expressly 
how  title  to  such  lands  may  be  acquired^  as 
limiting  the  power  and  authority  of  the  land 
department  in  disposing  of  the  public  lands 
valuable  for  minerals  to  some  method  and 
under  such  conditions  as  may  be  specifically 
pointed  out  by  some  Act  of  Congress."  Kan- 
sas City  Min.,  etc.,  Co.  v.  Clay,  (Ariz.  1892) 
20  Pac.  Rep.  9. 

Sections  2318  to  2328  relate  mainly,  if  not 
exclusively,  to  mineral  lodes  or  veins,  and, 
among  other  things,  they  fix  the  amount  or 
quantity  of  land  which  may  be  acquired  under 
any  one  claim,  the  maximum  of  which  is 
1,500  feet  along  its  length  and  300  feet  in 


width  on  each  side  of  it,  subject  to  further 
limitations  imder  acts  of  the  state  legis- 
latures, and  the  mining  rules  of  the  district. 
Reynolds  v.  Iron  Silver  Min.  Co.,  (1880)  116 
U.  S.  693. 

It  is  only  valuable  mineral  lands  and  de- 
posits that  are  reserved  from  sale.  A  town- 
ship map  showing  prima  facie  that  there  was 
upon  the  section  "  copper,  gold,  and  silver 
bearing  quartz,"  does  not  tend  to  show 
whether  it  was  there  in  quantity  or  quality 
sufficient  to  make  the  land  valuable  for  min- 
ing purposes.  Merrill  v.  Dixon,  (1880)  15 
Nev.  406. 

Whether  valuable  for  minerals  question  of 
fact.  —  The  question  whether  land  is  mining 
land,  or  valuable  for  minerals,  is  one  of  fact, 
which  is  the  peculiar  province  of  the  land  de- 
partment of  the  United  States  to  determine 
before  the  patent  is  issued.  The  issuance  of 
such  patent  is  conclusive  in  the  absence  of 
fraud,  mistake,  or  imposition.  Standard 
Quicksilver  Co.  v.  Habishaw,  (1901)  132  Cal. 
115. 

Reserved  for  military  purposes.  —  Mineral 
lands  belonging  to  the  public  domain,  which 
are  reserved  from  sale  under  this  section,  may 
be  reserved  for  military  or  other  public  pur- 
poses by  the  President.  (1881)  17  Op.  Atty.- 
Gen.  230. 

Fraudulent  purchase  as  agricultural  land. 
—  U.  S.  V.  Culver,  (1892)  52  Fed.  Rep.  81, 
was  a  suit  brought  for  the  purpose  of  pro- 
curing the  cancellation  of  two  patents  issued 
by  the  government  to  the  defendants  to  cer- 
tain lands  named  in  the  complaint.  The 
lands  were  purchased  under  a'  presidential 
proclamation,  offering  them,  together  with  a 
large  quantity  of  other  lands,  for  sale,  and 
were  purchased  at  private  sale.  They  were 
bought  by  private  cash  entry  as  agricultural 
lands,  though  the  purchaser  knew  their  min- 
eral character.  It  was  held  that  such  a  pur- 
chase vitiated  the  sale  becau.se  of  the  fraud 
perpetrated  upon  the  officers  of  the  govern- 
ment. 


Sec.  2319.  [Mineral  lands  open  to  purchase  by  cUizens,"]  All  valuable 
mineral  deposits  in  lands  lx?longing  to  the  United  States,  both  surveyed  and 
unsurveyed,  are  hereby  declared  to  be  free  and  open  to  exploration  and  pur- 
chase, and  the  lands  in  which  they  are  found  to  occupation  and  purchase,  by 
citizens  of  the  United  States  and  those  who  have  declared  their  intention  to 
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become  such,  under  regulations  prescribed  by  law,  and  according  to  the  local 
customs  or  rules  of  miners  in  the  several  mining-districts,  so  far  as  the  same 
are  applicable  and  not  inconsistent  with  the  laws  of  the  United  States.    [iZ.  S.'] 

nonmineralized  deposit.  Wheeler  v.  Smith, 
(1893)  5  Wash.  704.  But  see  Sullivan  t?. 
Schultz,  (1899)  22  Mont.  541. 

Granite  quarries,  —  Lands  valuable  solely 
or  chiefly  for  granite  quarries  are  mineral 
lands.  "  The  rulings  of  the  land  department, 
to  which  we  are  fi)  look  for  the  contempo- 
raneous construction  of  these  statutes,  have 
been  subject  to  very  little  fluctuation,  and  al- 
most uniformly,  particularly  of  late  years, 
have  lent  strong  support  to  the  theory  of  the 
patentee,  that  the  words  *  valuable  mineral 
deposits'  should  be  construed  as  including 
all  lands  chiefly  valuable  for  other  than  agri- 
cultural purposes,  and  particularly  as  includ- 
ing non-metallic  substances,  among  which  are 
held  to  be  alum,  asphaltum,  borax,  guano, 
diamonds,  g^'psum,  resin,  marble,  mica,  slate, 
amber,  petroleum,  limestone,  building  stone, 
and  coal.  The  cases  are  far  too  numerous  for 
citation,  and  there  is  practically  no  conflict 
in  them."  Northern  Pac.  R.  Co.  v,  Soder- 
berg,   (1903)    188  U.  S.  534. 

Diamonds  are  "  valuable  mineral  deposits/' 
(1862)   14  Op.  Atty.-Gen.  115. 

Exception  as  to  lands  withdrawn  from  sale. 
—  "Public  lands  belonging  to  the  United 
States,  for  whose  sale  or  disposition  Congress 
has  made  provision  by  its  general  laws,  are 
to  be  regarded  as  legally  open  for  entry  and 
sale  under  such  laws,  imless  some  particular 
lands  have  been  withdrawn  from  sale  by  Con- 
gressional authority  or  by  an  executive  with- 
drawal imder  such  authority,  either  expressed 
or  implied."  Lockhart  17.  Johnson,  (1901) 
181  U.  S.  620. 

A  private  corporation  formed  under  the 
laws  of  a  state,  whose  members  are  citizens 
of  the  United  States,  may  locate  a  mining 
claim  on  the  public  lands  of  the  United 
States.  McKinley  t?.  Wheeler,  (1889)  130  U. 
S.  635.  See  also  U.  S.  v.  Trinidad  Coal,  etc., 
Co.,  (1890)   137  U.  S.  ,168. 

A  minor  may  become  a  locator  of  mineral 
lands  under  this  statute.  No  requirement 
that  the  citizen  shall  be  of  any  particular  age 
is  expressed.  Thompson  v.  Spray,  (1887)  72 
Cal.  531. 

Rights  of  aliens.  —  The  location  by  an 
alien  and  all  the  rights  following  from  such 
location  are  voidable,  not  void,  and  are  free 
from  attack  by  any  one  except  the  govern- 
ment. Manuel  v.  Wulff,  (1894)  152  U.  S. 
505.  See  also  McKinley  Creek  Min.  Co.  v, 
Alaska  United  Min.  Co.,  (1902)  183  U.  S. 
563;  Billings  17.  Aspen  Min.,  etc.,  Co.,  (C.  C. 
A.  1892)  51  Fed.  Rep.  338;  Ferguson  17.  Ne- 
ville, (1882)  61  Cal.  356;  Gorman  Min.  Co. 
17.  Alexander,  (1892)  2  S.  Dak.  557,  as  to  an 
alien  grantee  of  locator.  But  see  Wood  v. 
Aspen  Min.,  etc.,  Co.,  (1888)  36  Fed.  Rep. 
25;  Altoona  Quicksilver  Min.  Co.  i?.  Integral 
Quicksilver  Min.  Co.,  (1896)  114  Cal.  100; 
Tibbitts  17.  Ah  Tong,   (1883)   4  Mont.  536. 

See  Territory  17.  Lee,   (1874)   2  Mont.  124, 
as  to  invalidity  of  a  territorial  statute  deny- 
ing right  of  aliens  to  acquire  mining  lands. 
"  When  application  is  made  for  the  issu* 
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Act  of  May  10,  1872,  ch.  152,  17  Stat.  L. 
91. 

Mineral  lands  excepted.  See  R.  S.  sec. 
2345,  and  statutes  following  such  section, 
tn^ra,  this  title. 

Title  to  mineral  lands  cannot  be  acquired 
by  occupancy  unless  for  the  purpose  of  min- 
ing or  extracting  minerals.  Burns  v,  Clark, 
(1901)   133  Cal.  634. 

Rights  of  property.  —  **  Such  right  as  the 
mining  laws  allow  and  as  Congress  concedes 
to  develop  and  work  the  mines,  is  property  in 
the  miner,  and  property  of  great  value. 
*  *  *  Those  claims  are  the  subject  of  bar- 
gain and  sale,  and  constitute  very  largely  the 
wealth  of  the  Pacific  coast  states.  They  are 
property  in  the  fullest  sense  of  the  word,  and 
their  ownership,  transfer,  and  use  are  gov- 
erned by  a  well-defined  code  or  codes  of  law, 
and  are  recognized  by  the  states  and  the  fed- 
eral government.  This  claim  may  be  sold, 
transferred,  mortgaged,  and  inherited,  with- 
out infringing  the  title  of  the  United  States." 
Forbes  v.  Gracey,  (1876)  94  U.  S.  706.  See 
also  Gorman  Min.  Co.  17.  Alexander,  (1892) 
2  S.  Dak.  557;  Mt.  Rosa  Min.,  etc.,  Co.  17. 
Palmer,  (1899)  26  Colo.  56. 

The  valuable  mineral  deposits  mentioned 
in  the  statute  are  declared  to  be  open  to 
purchase,  and  are  distinguished  from  the  land 
in  which  they  are  found.  Waterloo  Min.  Co. 
V.  Doe,  (CCA.  1897)  82  Fed.  Rep.  45.  But 
see  St.  Louis.  Min.,  etc.,  Co.  17.  Montana  Min. 
Co.,   (C.  C  A.  1902)   113  Fed.  Rep.  900. 

Stone,  —  Under  this  statute  the  public 
lands  are  free  and  open  to  exploration  and 
occupation  by  the  citizen  for  his  own  profit. 
This  applies  to  all  land  containing  valuable 
deposits,  including  building  stone.  The  right 
thus  granted  necessarily  carries  with  it  the 
license  to  take  what  may  be  found  in  the 
course  of  exploration  and  apply  it  to  the  dis- 
coverer's own  use,  or  option  is  left  to  him  to 
acquire  the  exclusive  right  to  the  land  con- 
taining deposits ;  but  if  he  does  not  choose  to 
do  so,  he  may  still  avail  himself  of  the  de- 
posit exclusively  or  in  common  with  others, 
unless  someone  else  acquires  the  exclusive 
right  from  the  government.  In  getting  stone 
upon  the  public  domain,  the  person  is  not  a 
trespasser;  by  taking  it  and  bestowing  his 
labor  upon  it,  or  causing  labor  to  be  bestowed 
upon  it  by  an  employee,  he  becomes  the  owner 
of  it  in  fact  against  every  person.  See  also 
the  Act  of  Aug.  4,  1892,  27  Stat.  L.  348. 
Sullivan  17.  Schultz,   (1899)   22  Mont.  541. 

Entries  of  land  containing  valuable  de- 
]}osits  of  building  stone  or  limestone  are  per- 
mitted as  "  placer  claims  "  under  this  section 
and  section  2329,  R.  S.,  and  one  who  had  filed 
a  coal  declaratory  statement  on  certain  land 
may  extract  therefrom  either  stone  or  coal, 
if  found  therein,  and  become  the  owner  of 
either.  Johnston  v.  Harrington,  (1892)  5 
Wash.  78. 

Limestone,  —  The  mining  laws  were  in- 
tended to  embrace  only  deposits  of  ore,  and 
the  term  "  mineral "  excludes  the  idea  of  any 
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ance  of  evidence  of  title  to  mining  property, 
it  is  necessary  to  show  that  the  applicant  is 
a  citizen  of  tlie  United  States,  or  has  declared 
his  intention  to  become  such,  before  a  convey- 
ance of  title  can  be  properly  issued;  and, 
therefore,  as  was  held  by  the  Supreme  Court 
in  the  case  just  cited  [O'Reilly  v.  Campbell, 
(1886)  116  U.  S.  418],  if  a  party  is  seeking 
to  procure  the  title  to  mining  property  from 
the  United  States,  if  taken  at  the  proper 
time,  the  objection  of  alienage  would  prevent 
the  acquirement  of  title,  and  such  objection 
may  be  made  by  any  one  adversely  interested. 
In  such  cases  the  sovereign  is  a  party  in  fact 
to  the  proceeding,  which  is  a  direct  one,  for 
the  procurement  of  title,  and  the  objection  of 
alienage,  no  matter  by  whom  suggested,  is 
based  solely  upon  the  right  of  the  government 
to  interpose  the  fact  of  alienage  as  a  bar  to 
procuring  or  holding  an  interest  in  realty. 
If,  however,  the  grant  of  title,  or  the  equiva- 
lent, is  made  to  an  alien,  it  cannot  be  at- 
tacked by  any  third  party."  Billings  v. 
Aspen  Min.,  etc.,  Co.,  (C.  C.  A.  1892)  52  Fed. 
Rep.  251. 

**  In  order  to  acquire  a  right  of  location 
and  purchase  under  this  act,  a  party  seeking 
to  acquire  such  right  must  either  be  a  citizen 
of  the  United  States,  or  must  have  declared 
his  intention  to  become  such.  If,  therefore. 
Smith,  or  any  other  locator  under  whom 
plaintiff  claims,  was  not  a  citizen,  or  had  not 
declared  his  intention  to  become  such  at  the 
time  of  making  his  location,  he  acquired  no 
right,  under  the  act,  by  virtue  of  such  loca- 
tion." North  Noonday  Min.  Co.  v.  Orient 
Min.  Co.,  (1880)   1  Fed.  Rep.  526. 

In  Anthony  v.  Jillson,  (1890)  83  Cal.  298, 
it  was  held  that  one  who  had  not  declared 
his  intention  to  become  a  citizen  at  the  time 
of  posting  his  notice  of  location  was  not  en- 
titled to  a  patent  to  placer  mining  ground. 
The  declaration  of  intention  to  become  a  citi- 
zen the  day  after  posting  such  notice  was  too 
late. 

If  a  citizen  and  an  alien  jointly  locate  a 
claim,  not  exceeding  the  amount  of  ground 
allowed  to  one  locator,  such  location  is  valid. 
Strickley  v.  Hill,  (1900)  22  Utah  266. 

Soldier  honorably  discharged.  —  An  alien 
who  is  honorably  discharged  after  serving  an 
enlistment  in  the  United  States  army,  occu- 
pies the  status  of  one  who  has  declared  his 
mtention  to  become  a  citizen  under  section 
2166,  R.  S.  The  fact  that  a  locator  of  min- 
eral lands  was  honorably  discharged  from  the 
army  has  a  strong  bearing  tending  to  show 
a  declaration  of  intention  to  become  a  citi- 
zen, as  well  as  a  strong  circumstance  tending 
to  show  naturalization,  and  in  connection 
with  other  facts  and  circumstances  may  be 
sufficient  to  establish  the  fact  itself.  Strick- 
ley t?.  Hill,  (1900)  22  Utah  267. 

Naturalization  before  judgment.  —  Manuel 
V.  Wulff,  (1894)  152  U.  S.  605,  was  a  contest 
between  two  claimants  of  a  mining  claim,  to 
determine  the  right  to  proceed  in  the  United 
States  land  office  for  a  patent,  and  proceed- 
ings were  commenced  in  accordance  with  sec- 
tion 2326,  R.  S.  The  applicant  at  the  time 
of  making  application  for  the  patent  was  an 
alien,  but  it  was  held  that  naturalization  be- 


fore judgment  removed  the  infirmity.  See 
also  Croesus  Min.,  etc.,  Co.  v.  Colorado  Land, 
etc.,  Co.,  (1884)   19  Fed.  Rep.  78. 

Right  to  purchase.  —  Under  the  provisions 
of  a  state  constitution,  that  "  foreigners  who 
are,  or  who  may  hereafter  become,  bona  fide 
residents  of  this  state,  shall  enjoy  the  same 
rights  in  respect  to  the  possession,  enjoy- 
ment, and  inheritance  of  property  aa  native- 
bom  citizens,"  a  bona  fide  resident  of  the 
state  is  capable  of  taking  by  purchase  the  in- 
terest of  one  having  the  right  of  possession 
under  section  2322,  R.  S.  Ferguson  v.  Ne- 
ville,  (1882)  61  Cal.  366. 

Right  to  inherit.  —  The  question  of  the 
right  of  an  alien  to  inherit  a  mining  claim 
located  upon  government  land  is,  as  against 
every  person  but  the  United  States,  deter- 
mined oy  the  laws  of  the  state  in  which  the 
mine  is  located.  Lohmann  v.  Helmer,  (1900) 
104  Fed.  Rep.  178.  See  also  Billings  v.  As- 
pen Min.,  etc.,  Co.,  (CCA.  1892)  51  Fed. 
Rep.  338. 

Location  of  mining  claim  through  an  agent. 
—  **  Long  prior  to  the  Mineral  Liand  Act  of 
1872,  it  had  been  held  by  the  courts  of  Cali- 
fornia that  a  valid  location  of  a  mining  claim 
could  be  initiated  through  an  agent  So 
at  that  time  it  was  well  understood  on  this 
coast  that  the  law  authorized  a  location  by 
an  agent;  or,  in  other  words,  that  a  valid 
location  could  be  made  without  the  locator 
participating  in  person.  The  law,  as  inter- 
preted by  the  courts,  had  been  acted  upon  in 
all  this  mining  region  until  it  had,  in  a  cer- 
tain sense,  become  a  rule  of  property.  Con- 
gress had  full  knowledge  of  the  local  laws, 
and,  had  they  intended  to  change  or  dis- 
affirm this  rule,  it  certainly  would  have  been 
done  by  express  provision.  As  there  is  no 
such  provision,  it  is  a  fair  presumption  aris- 
ing from  section  2319,  supra,  that  it  was  the 
intention  to  affirm  and  continue  in  force  this 
as  well  as  all  local  laws  and  customs,  as  con- 
strued by  the  courts,  not  in  conflict  with  the 
laws  of  the  United  States."  Schultz  v. 
Keeler,  (1887)  2  Idaho  333.  See  also  McCul- 
loch  V,  Murnhy,  (1903)  125  Fed.  Rep.  147; 
Dunlap  V.  Fattison,  (1895)  4  Idaho  473; 
Schultz  17.  Keeler,  (1889)  2  Idaho  568;  Mur- 
ley  V.  Ennis,  (1874)  2  Colo.  300;  Moore  V. 
Hamerstag,   (1896)   109  Cal.  122. 

Local  customs  or  rules  of  miners.  —  In  a 
given  case  the  right  of  possession  may  not 
involve  any  question  under  the  Constitution 
or  laws  of  the  United  States,  but  simply  a  de- 
termination of  local  rules  and  customs,  or 
Htate  statutes,  or  even  only  a  mere  matter  of 
fact.  Shoshone  Min.  Co.  v.  Rutter,  (1900) 
177  U.  S.  508. 

"The  land  department  of  the  government, 
and  this  court  also,  have  always  acted  upon 
the  rule  that  all  mineral  locations  were  to  be 
governed  by  the  local  rules  and  customs  in 
force  at  the  time  of  location,  when  such  loca- 
tion was  made  prior  to  the  passage  of  any 
mineral  law  by  CongresR."  Glacier  Mountain 
Silver  Min.  Co.  v.  Willis,  (1888)  127  U.  S. 
471. 

Not  conflict  with  statutes.  —  Rules  and  cus- 
toms of  miners,  reasonable  in  themselves,  and 
not  in  conflict  with  any  higher  law,  have  long 
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been  reoognized  and  sanctioned  by  legislative 
enactments  and  judicial  decision.  A  mining 
custom  limiting  all  placer  claims  in  that  lo- 
cality to  eighty  rods  in  length  is  a  reasonable 
one  and  does  not  conflict  cither  with  the  Acts 
of  Congress  or  the  laws  of  the  territory. 
Rosenthal  v.  Ives,   (1887)   2  Idaho  244. 

Bwistence  of  local  laio  question  of  foot, — 
The  question  what  local  laws  of  the  dis- 
trict were  in  force  at  the  time  of  an  applica- 
tion for  a  patent  is  one  of  fact,  to  be  deter- 
mined by  the  commissioner  of  the  general  land 
office.  Parley's  Park  Silver  Min.  Co.  t?.  Kerr, 
(1889)   130  U.  S.  256. 

Tlie  phrase  ''mining  district"  is  well 
known,  and  means  a  section  of  country 
usually  designated  by  name  and  described  or 
understood  as  being  confined  within  certain 
natural  boundaries  in  which  gold  or  silver, 
or  both,  are  found  in  paying  quantities  and 
which  is  worked  therefor  under  rules  and 
r^:ulations  prescribed  by  the  miners  therein. 
U.  S.  V.  Smith,  (1882)   11  Fed.  Rep.  490. 

Town  sites.  —  Whenever  mines  are  found 
in  lands  belonging  to  the  United  States, 
whether  within  or  without  town  sites,  they 
may  be  claimed  and  worked,  provided  exist- 
ing ri^^ts  of  others,  from  prior  occupation, 
are  not  interfered  with.  Steel  v.  St.  Louis 
Smelting,  etc,  Co.,  (1882)  106  U.  S.  450. 
Bee  also  DefTeback  v.  Hawke,  (1885)  115  U.  S. 


Land  forming  part  of  an  Indian  reservation 
is  not  open  to  exploration  for  mining  upon 
being  restored  to  the  public  domain  in  ad- 
vance of  the  proclamation  of  the  President 
opening  the  territory  to  settlement  and  entry. 
McFadden  v.  Mountain  View  Min.,  etc.,  Co., 
(1899)  97  Fed.  Rep.  673,  reversed  on  a  ques- 
tion of  pleading,  (1901)  180  U.  S.  533.  But 
see  Collins  v.  Bubb,  (1896)  73  Fed.  Rep.  735. 

Cutting  timber.  —  A  locator  may  cut  down 
or  destroy  trees  as  fast  as  the  earth  in  whic!) 
they  stand  is  dug  or  washed  away  in  the 
process  of  mining,  and  such  timber  may  be 
used  and  disposed  of  by  him  in  any  way  that 
is  most  profitable  to  himself  rather  than  to 
let  it  remain  on  the  ground  to  decay.  But 
whether  the  cutting  of  the  timber  is  inci- 
dental to  the  bona  fide  mining  operation,  or 
the  mining  operation  is  a  mere  pretext  fur 
appropriating  or  disposing  of  the  timber,  is 
a  fact  to  be  determined  in  each  case  by  1: 
own  circumstances.  U.  S.  v.  Nelson,  (1878) 
5  Sawy.  (U.  S.)  73. 

A  state  tax  on  the  proceeds  of  a  niiniri 
claim  is  a  lien  only  on  the  claim  of  the  miner ; 
that  is,  on  his  possessory  right  to  explore  and 
work  the  mine  under  the  existing  laws  and 
regulations  on  the  subject.  Forbes  v.  Gracey, 
(1876)   94  U.  S.  762. 

This  section  and  section  452,  R.  S.,  arc 
in  pari  materia  and  must  be  construed  to- 
gether. Lavagnino  v.  Uhlig;  (1903)  20 
Utah  1. 


Sbc.  6.  [Mineral  lands  on  abwndoned  mUUa/ry  reservations.^  Whenever 
any  lands  containing  valuable  mineral  deposits  shall  be  vacated  by  the  reduction 
or  abandonment  of  any  military  reservation  under  the  provisions  of  this  act, 
the  same  shall  be  disposed  of  exclusively  under  the  mineral  land  laws  of  the 
United  States.      [23  Stai.  L.  103.] 

have  the  preference  right  to  make  one  entry 
not  exceeding  one  quarter  section:  Provided 
further.  That  any  of  such  lands  as  are  oc- 
cupied for  town- site  piu-poses,  and  any  of  the 
lands  that  may  be  shown  to  be  valuable  for 
coal  or  minerals,  such  lands  so  occupied  for 
town-site  purposes  or  valuable  for  coal  or 
minerals  shall  be  disposed  of  as  now  provided 
for  lands  subject  to  entry  and  sale  under  the 
town-site,  coal,  or  mineral-land  laws,  re- 
spectively: Provided  further,  That  this  Act 
shall  not  apply  to  any  subdivision  of  land, 
which  subdivision  may  include  adjoining 
lands  to  the  amount  of  one  hundred  and 
sixty  acres,  on  which  any  buildings  or  im- 
provements of  the  United  States  are  situ- 
ated, but  such  lands  shall  be  appraised  and 
sold  as  now  provided  by  law."  [31  Stat.  L. 
180.} 


This  is  from  the  Act  of  July  5,  1884,  ch. 
214,  entitled  "  An  Act  to  provide  for  the  dis- 
posal of  abandoned  and  useless  military 
reservations."  See  Public  Lands.  See 
further  Act  of  May  19,  1000,  ch.  484,  in  refer- 
ence to  disposal  of  Fort  Buford,  abandoned 
military  reservation  in  North  Dakota  and 
Montana,  which  reads  as  follows: 

"That  all  public  lands  now  remaining  un- 
disposed of  within  the  abandoned  military 
reservation  in  the  States  of  North  Dakota 
and  Montana,  formerly  known  as  Fort  Bu- 
ford Military  Reservation,  and  which  are  not 
otherwise  occupied  or  used  for  any  public 
purpose,  are  hereby  made  subject  to  disposal 
under  the  homestead,  town-site,  and  desert- 
land  laws:  Provided,  That  actual  occupants 
thereon  upon  the  first  day  of  January,  nine- 
teen   hundred,    if   otherwise   qualified,   shall 


An  Act  To  open  forest  reservations  in  the  State  of  Colorado  for  the  location  of  mining 

daims. 

[Act  of  Feb.  20,  1806,  ch.  28,  20  Stat.  L.  ll.'\ 

[Sbc.  1.]   [Forest  reservations  opened  for  mining  clamis.']    That  the  forest 
reaerFations  in  the  State  of  Colorado,  known  as  the  Pikes  Peak  Forest  Eeserve, 
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the  Plum  Creek  Forest  Reserve,  and  the  South  Platte  Forest  Reserve,  estab- 
lished by  Executive  proclamations  dated,  respectively,  March  eighteenth, 
eighteen  hundred  and  ninety-two,  June  twenty-third,  eighteen  hundred  and 
ninety-two,  and  December  ninth,  eighteen  hundred  and  ninety-two,  in  the  State 
of  Colorado  in  accordance  with  .section  twenty-four  of  the  act  of  March  third, 
eighteen  hundred  and  ninety-one,  from  and  after  the  passage  of  this  Act>  shall 
be  open  to  the  location  of  mining  claims  thereon  for  gold,  silver,  and  cinnabar, 
and  that  title  to  such  mining  claims  may  be  acquired  in  the  same  manner  as  it 
may  be  acquired  to  mining  claims  upon  the  other  mineral  lands  of  the  United 
States  for  such  purposes :  Provided,  That  all  locations  of  mining  claims  here- 
tofore made  in  good  faith  within  said  reservations,  and  which  have  been  held 
and  worked  in  the  same  manner  as  mining  claims  are  held  and. worked  under 
existing  law  upon  the  public  domain,  are  validated  by  this  Act.  [29  Stat. 
L.  11.] 

Sec.  2.  [Removal  of  timber.']  That  owners  of  valid  mining  locations  made 
and  held  in  good  faith  under  the  terms  of  this  Act,  shall  be,  and  are  hereby, 
authorized  and  permitted  to  fell  and  remove  from  such  mining  claims  any 
timber  growing  thereon,  for  actual  mining  purposes  in  connection  with  the 
particular  claim  from  which  the  timber  is  felled  or  removed,  but  no  other 
umber  shall  be  felled  or  removed  from  any  other  portions  of  said  reservations 
by  private  parties  for  any  purpose  whatever.     [29  Stat.  L.  11.] 


Sec.  13.  [Mimng  rights  m  Alaska  —  native-bom  citizens  of  Canada.] 
That  native-bom  citizens  of  the  Dominion  of  Canada  shall  be  accorded  in  said 
District  of  Alaska  the  same  mining  rights  and  privileges  accorded  to  citizens 
of  the  United  States  in  British  Columbia  and  the  Northwest  Territory  by  the 
laws  of  the  Dominion  of  Canada  or  the  local  laws,  rules,  and  regulations;  but 
no  greater  rights  shall  be  thus  accorded  than  citizens  of  the  United  States  or 
persons  who  have  declared  their  intention  to  become  such  may  enjoy  in  said 
District  of  Alaska ;  and  the  Secretary  of  the  Interior  shall  from  time  to  time 
promulgate  and  enforce  rules  and  regulations  to  carry  this  provision  into  effect. 
[SO  Stat.  L.  415.] 

This  is  from  the  Act  of  May  14,  1898,  ch.  299.     For  reference  to  entire  Act,  aee  Public 

LAJ7DS. 

See.  2320.  [Length  of  mining  claims  upon  veins  or  lodes.]  Mining-claims 
upon  veins  or  lodes  of  quart?  or  other  rock  in  place  bearing  gold,  silver,  cinna- 
bar, lead,  tin,  copper,  or  other  valuable  deposits,  heretofore  located,  shall  be 
governed  as  to  length  along  the  vein  or  lode  by  the  customs,  regulations,  and 
laws  in  force  at  tlie  date  of  their  location.  A  mining-claim  located  after  the 
tenth  day  of  May,  eighteen  hundred  and  seventy-two,  whether  located  by  one 
or  more  persons,  may  equal,  but  shall  not  exceed,  one  thousand  five  hundred 
feet  in  length  along  the  vein  or  lode ;  but  no  location  of  a  mining-claim  shall  be 
made  until  the  discovery  of  the  vein  or  lode  within  the  limits  of  the  claim 
located.  No  claim  shall  extend  more  than  three  hundred  feet  on  each  side  of 
the  middle  of  the  vein  at  the  surface,  nor  shall  any  claim  be  limited  by  any 
mining  regulation  to  less  than  twenty-five  feet  on  each  side  of  the  middle  of  the 
vein  at  the  surface,  except  where  adverse  rights  existing  on  the  tenth  day  of 
May,  eighteen  hundred  and  seventy-two,  render  such  limitation  necessary. 
The  end-lines  of  each  claim  shall  be  parallel  to  each  other.      [R.  8.] 
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Act  of  May  10,  1872,  ch.  152,  17  Stat.  L. 
91. 

When  federal  question  presented.  —  When 
it  was  contended  that  title  to  mines  was  not 
acquired  under  the  Act  of  1872,  but  under  the 
Act  of  July  26,  1866,  which  did  not  require 
parallelism  of  end  lines,  a  federal  question 
was  presented,  giving  the  federal  Supreme 
Court  jurisdiction.  Kennedy  Min.,  etc.,  Co. 
V.  Argonaut  Min.  Co.,  (1908)   189  U.  S.  5. 

A  ** mining  claim''  is  the  name  given  to 
that  portion  of  the  public  mineral  lands 
which  the  miner,  for  mining  purposes,  takes 
up  and  holds  in  accordance  with  mining 
laws,  local  and  statutory.  Mt.  Diablo  Mill, 
etc.,  Co.  t?.  Callison,  (1879)  5  bawy.  (U.  S.) 
439. 

**The  word  'claim,'  used  as  a  noun,  has  a 
definite  and  particular  meaning,  denoting, 
when  coupled  with  the  name  of  miner,  a  par- 
ticular piece  of  ground  to  which  that  miner 
had  a  recognized,  vested,  and  exclusive  right 
of  possession  for  the  purpose  of  extracting 
precious  metals  therefrom."  Northern  Pac. 
R.  Co.  V.  Sanders,  (1892)  49  Fed.  Rep.  129, 
affirmed  (1897)    166  U.  S.  620. 

A  mining  claim  is  a  parcel  of  land  contain- 
ing precious  metal  in  its  soil  or  rock.  A  lo- 
cation is  the  act  of  appropriating  such  parcel, 
according  to  certain  established  rules.  If  a 
miner  has  only  the  ground  covered  by  one 
location  his  "  raining  claim  "  and  '*  location  " 
are  identical,  but  if  by  purchase  he  acquires 
the  adjoining  location  of  his  neighbor  and 
adds  it  to  his  own,  then  his  mining  claim 
covers  the  ground  embraced  by  both  locations. 
St.  Louis  Smelting,  etc.,  Co.  v,  Kemp,  (1881) 
104  U.  S.  649. 

The  words  "vein,"  "lode,"  and  "ledge" 
are  used  as  synonymous  terms,  in  the  com- 
mon parlance  of  miners,  in  the  laws  of  Con- 
gress. Synnott  17.  Shaughnessy,  (1885)  2 
Idaho  127. 

In  determining  what  is  a  "  vein,"  "  lode," 
or  "  ledge "  of  rock  in  place  bearing  silver 
or  other  precious  metals,  miners  themselves 
must  be  called  in.  Such  a  dispute  does  not 
make  a  federal  question.  Blue  Bird  Min.  Co. 
V,  Largey,  (1892)  49  Fed.  Rep.  289. 

The  terms  "  vein "  and  "  lode "  are  em- 
ployed in  this  statute  in  the  sense  in  wliich 
miners  use  them,  uncontrolled  by  scientific 
definitions.  Hayes  v.  Lavagnino,  (1898)  17 
Utah  185.  See  also  Eureka  Consol.  Min.  Co. 
V.  Richmond  Min.  Co.,  (1877)  4  Sa^vy.  (U. 
S.)  302;  Gregory  v.  Pershbaker,  (1887)  73 
Cal.  114. 

In  general  it  may  be  said  that  a  lode  or 
vein  is  a  body  of  mineral  or  mineral  body  of 
rock,  within  defined  boundaries  in  the  preneral 
mass  of  the  mountain.  The  thinness  or  thick- 
ness of  the  matter  in  particular  places  does 
not  aflfect  its  being  a  vein  or  lode.  If  there 
is  a  general  and  pervading  continuance  of 
this  mineral  matter,  with  a  nisiial  nnd  occa- 
sional interruption,  but  pursuing  the  same 
general  course,  bounded  by  the  same  rocky 
material  above  and  below  as  far  as  you  can 
trace  that  until  it  breaks  off  totally  and  is 
interrapted  for  a  very  large  distance,  it  is 
a  vein  of  rock  or  mineral  matter.  Stevens 
r.  Williams,    (1879)    1  McCrary  (U.  S.)   488. 


'J 


See  also  Iron  Silver  Min.  Co.  v.  Cheesman, 
(1886)  116  U.  S.  529;  Synnott  v.  Shaugh- 
nessy, (1885)  2  Idaho  127;  Cheesman  f. 
Shreeve,  (1889)  40  Fed.  Rep.  792;  Gregory  v. 
Pershbaker,  (1887)  73  Cal.  114;  Synnott  v. 
Shaughnessy,   (1885)   2  Idaho  122. 

A  body  of  mineral  or  mineral-bearing  rock 
in  the  general  mass  of  the  mountain,  so  far  as 
it  may  continue  unbroken  and  without  inter- 
ruption, may  be  regarded  as  a  lode,  whatever 
the  boundaries  may  be.  Hyman  y,  Wheeler, 
(1886)  29  Fed.  Rep.  347. 

A  vein  or  lode  that  has  never  been  claimed ; 
that  has  not  been  located;  that  has  not  been 
marked  out  by  metes  and  bounds,  and  in 
which  there  has  been  no  actual  development, 
or,  to  use  the  language  of  the  statute,  "dis- 
covery of  a  vein  or  lode  within  the  limits  of 
the  claim  located,"  —  is  not  a  vein  or  lode 
such  as  is  described  in  this  section.  Iron 
Silver  Min.  Co.  v.  Sullivan,  (1883)  16  Fed. 
Rep,  829. 

A  vein  or  lode  cannot  he  in  place,  within 
the  meaning  of  this  section,  unless  it  be 
within  the  general  mass  of  the  mountain.  It 
must  be  inclosed  by,  or  held  within,  the  gen- 
eral mass  of  fixed  and  immovable  rock.  It 
is  not  enough  to  find  the  vein  or  lode  lying 
on  the  top  of  fixed  or  immovable  rock,  for 
that  which  is  top  is  not  within,  and  that 
which  is  without  the  rock  in  place  cannot  be 
said  to  be  within  it.  Leadville  Min.  Co.  v. 
Fitzgerald,  (1879)    15  Fed.  Cas.  No.  8,158. 

Whether  a  lode  is  in  place  depends  upon 
the  position  of  the  ore  or  vein  matter  in  the 
earth,  as  whether  the  inclosing  mass  is  fixed 
and  immovable,  more  than  upon  the  character 
of  the  ore  itself.  Whether  the  ore  is  loose 
and  friable,  or  very  hard,  if  the  inclosing 
walls  are  country  rock,  it  may  be  located  as 
a  vein  or  lode.  But  if  the  ore  is  on  top  of 
the  ground,  or  has  no  other  covering  than  the 
superficial  deposit,  which  is  called  alluvium, 
diluvium,  drift,  or  debris,  it  is  not  a  lode  or 
vein  within  the  meaning  of  the  Act,  which 
may  be  followed  beyond  the  lines  of  the  loca- 
tion. Tabor  v.  Dexler,  (1878)  23  Fed.  Cas. 
No.  13,723. 

Complete  possessory  title.  —  The  statute 
prescribes  two  prerequisites  to  the  vesting  in 
a  competent  locator  of  the  complete  posses- 
sory title  to  a  lode  mining  claim.  They  are 
the  discovery  upon  unappropriated  public 
land  of  the  United  States  within  the  limits 
of  his  claim  of  a  n.ineral-bearing  lode,  and 
the  distinct  marking  of  the  boundaries  of  his 
claim  so  that  they  can  be  readily  traced. 
No  appropriation  of  the  land  is  made  until 
both  these  requirements  are  fulfilled,  and 
until  that  time  the  lode  and  land  sought  are 
open  to  location  and  appropriation  by  any 
competent  locator;  but  when  these  require- 
ments have  been  complied  with  the  land  is  no 
longer  public,  but  the  possession,  the  right 
to  the  possession,  and  the  right  to  acquire 
the  title,  are  irrevocably  vested  in  the  lo- 
cator. There  is  no  requirement  in  the  legis- 
lation of  Congress  that  the  discovery  shall 
be  made  before  the  location,  or  that  the  lo- 
cation shall  precede  tho  discovery.  Erwin 
V.  Perego,  (C.  C.  A.  1899)  93  Fed.  Rep.  608. 

The   validity   of   a  location   of   a   mining 
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claim  is  made  to  depend  primarily  upon  the 
discovery  of  a  vein  or  lode  within  its  limits. 
Until  such  discovery,  no  rights  are  acquired 
by  location.  Tlie  other  requisites  which  must 
be  observed  in  order  to  perfect  and  keep  alive 
a  valid  location  are  not  imperative,  except 
as  against  the  rights  of  third  persons.  If 
the  necessary  steps  outside  of  discovery  are 
not  taken  within  the  time  required  by  law, 
but  are  complied  with  before  the  rights  of 
third  parties  intervene,  they  relate  back  to 
the  date  of  location,  but  not  so  with  discov- 
ery ;  for  it  is  upon  that  act  that  the  very  life 
of  a  mineral  location  depends,  and  from  the 
time  of  such  discovery  only  would  the  loca- 
tion be  valid,  provided,  of  course,  that  others 
had  not  previously  acquired  rights  therein. 
Deals  V,  Cone,  (1900)  27  Colo.  484. 

Possession  of  the  surface  of  a  mining- 
claim  location  is  possession  of  all  veins, 
lodes,  and  ledges,  the  top  and  apex  of  which 
are  inside  the  surface  lines,  although  such 
veins,  lodes,  and  ledges,  as  they  go  down- 
ward, may  extend  outside  such  surface  lines; 
and  the  possession  of  the  surface  ground  pro- 
tects such  veins,  lodes,  and  ledges  from  the 
operation  of  the  statute  of  limitations. 
Therefore,  before  the  defendants  could  set  up 
any  adverse  claim  to  the  Salmon  and  Cliff 
extension  vein,  they  ought  to  have  shown  that 
they  were  in  possession  of  the  same  at  the 
surface.  No  adverse  possession  could  become 
operative  by  going  outside  of  its  boundaries 
and  sinking  a  shaft  upon  what  they  claimed 
as  another  location,  and  striking  the  original 
location  extension  on  its  dip,  and  outside  of 
its  surface  lines,  no  matter  how  long  con- 
tinued, if  unknown  to  the  original  locators. 
Pardee  v,  Murray,  (1882)  4  Mont.  234. 

A  discovery  of  a  vein  in  a  tunnel  is  like 
a  discovery  on  the  surface.  Until  one  is  made 
there  is  no  right  to  locate  a  claim  in  respect 
to  the  vein,  and  the  time  to  determine  where 
and  how  it  shall  be  located  arises  only  upon 
the  discovery.  Enterprise  Min.  Co.  v.  Rico- 
Aspen  Consol.  Min.  Co.,  (1897)  167  U.  S. 
115. 

If,  on  the  same  vein,  there  are  surface  out- 
croppings  within  the  boundaries  of  two 
claims,  the  one  first  located  necessarily  car- 
ries the  right  to  work  the  vein.  Argentine 
Min.  Co.  V.  Terrible  Min.  Co.,  (1887)  122 
U.  S.  484. 

Discovery  of  vein  or  lode.  —  A  location  can 
only  rest  upon  an  actual  discovery  of  the 
vein  or  lode.  King  v.  Amy,  etc.,  Min.  Co., 
(1894)  152  U.  S.  227.  See  also  Tuolumne 
Consol.  Min.  Co.  v.  Maier,  (1901)  134  Cal. 
685;  Buck  v.  Jones,  (Colo.  App.  1902)  70 
Pac.  Rep.  951;  Erhardt  17.  Boaro,  (1885)  113 
U.  S.  536. 

Discovery  of  a  vein  or  lode  must  be  made 
within  the  boundaries  of  the  clairo"^  before  it 
can  be  located.  Discoveries  made  after  a  lo- 
cation by  another  can  avail  nothing.  Ledoux 
V.  Forester,  (1899)  94  Fed.  Rep.  600.  See 
also  Michael  v.  Mills,  (1896)  22  Colo.  443. 

Until  discovery  is  made,  no  right  of  pos- 
session to  any  definite  portion  of  the  public 
mineral  lands  can  even  be  initiated.  Until 
that  is  done,  the  prospector's  rights  are  con- 
fined to  the  ground  in  his  actual  possession. 


A  notice  of  location  posted  upon  mineral 
land  before  discovery  is  made  an  absolute 
nullity.  Gemmell  r.  Swain,  (1903)  28  Mont. 
331. 

A  discovery  becomes  a  condition  precedent 
to  the  location.  Recording  the  notice  or 
declaratory  statement  in  the  proper  county 
is  one  of  the  acts  of  location,  but  the  statute 
of  the  territory  provides  that  before  such  a 
record  can  be  made  there  must  have  been  a 
discovery  of  a  vein  or  lode  of  quartz  or  ore, 
with  at  least  one  well-defined  wall.  Upton 
r.  Larkin,  (1885)  5  Mont.  600. 

A  discovery  of  seams,  containing  mineral- 
bearing  earth  and  rock,  which  were  similar 
in  their  character  to  the  seams  or  veins  of 
mineral  matter  that  had  induced  other  miners 
to  locate  claims  in  the  same  district,  which 
by  continued  development  thereon  had  re- 
sulted in  establishing  the  fact  that  the  seams, 
as  depth  was  obtained  thereon,  were  found  to 
be  a  part  of  a  well-defined  lode  or  vein  con- 
taining ore  of  great  value,  is  sufficient  to 
show  a  compliance  with  the  statute  as  to  the 
necessity  of  a  discovery  of  a  vein  or  lode  to 
make  a  valid  location.  Shoshone  Min.  Co.  v. 
Rutter,  (C.  C.  A.  1898)  87  Fed.  Rep.  801, 
reversed  on  other  points  (1900)  177  U.  S. 
505. 

Subsequent  discoveries  may  validate  earlier 
locations,  and  the  latter  may  then  inure  to 
the  benefit  of  the  locators  as  against  the 
United  States  and  all  parties  whose  claims 
w^ere  initiated  subsequent  to  the  discoveries. 
But  they  would  inure  to  their  benefit  as  of 
the  dates  of  the  discoveries  and  not  as  of  the 
dates  of  the  locations,  and  they  would  neither 
destroy  nor  affect  intervening  rights.  The 
marking  of  boundaries  and  filing  of  location 
certificates  may  precede  discovery  or  discov- 
ery may  precede  them,  but  no  location  is  valid 
until  both  are  complete.  The  earlier  act 
then  inures  to  the  benefit  of  the  locator  as  of 
the  date  of  the  later,  subject  ,to  all  rights 
which  have  intervened  between  them.  Uinta 
Tunnel  Min.,  etc.,  Co.  v.  Creede,  etc.,  Min., 
etc.,  Co.,  (C.  C.  A.  1902)  119  Fed.  Rep.  169. 
See  also  Nevada  Sierra  Oil  Co  v.  Home  Oil 
Co.,  (1899)  98  Fed.  Rep.  678,  in  which  case 
the  court  said:  "All  of  this,  however,  is 
based  upon  the  supposition,  as  is  expressly 
shown  in  the  opinion  of  the  court,  that  the 
location  has  also  been  made  in  conformity 
with  any  valid  state  legislation  that  may 
exist  in  the  particular  state  in  which  the  min- 
eral land  is  situated,  and  with  any  valid  local 
rules  and  regulations  of  the  mining  district 
in  which  the  land  may  be  situated,  if  any 
such  exist."     See  section  2324. 

Willing  to  spend  time  and  money  in  de- 
veloping. — "  When  a  locator  of  a  mining 
claim  finds  rock  in  place  containing  mineral 
in  siilTicipnt  quantity  to  justify  him  in  ex- 
pending his  time  and  money  in  prospecting 
and  developing  the  claim,  he  has  made  a  dis- 
covery, within  the  meaning  of  the  statute, 
whether  the  rock  or  earth  is  rich  or  poor, 
whether  it  assays  high  or  low,  with  this 
qualification,  that  the  definition  of  a  lode 
nuist  always  have  special  reforence  to  the 
formation  and  peculiar  characteristics  of  the 
particular  district  in  which  the  lode  or  vein 
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is  found."  Bonner  v,  Meikle,  (1897)  82  Fed. 
Rep.  697.  See  also  Montana  Cent.  R.  Co.  v, 
Migeon,  (1895)  68  Fed.  Rep.  811,  affirmed 
(1896)  77  Fed.  Rep.  249;  Book  v.  Justice 
Min.  Co.,  (1893)  58  Fed.  Rep.  106;  McShane 
V,  Kenkle,  (1896)  18  Mont.  208;  Shreve  v. 
Copper  Bell  Min. -Co.,  (1891)  11  Mont.  309; 
Muldrick  v.  Brown,  (1900)  37  Oregon  185. 

Mere  indications  of  mineral,  however 
strong,  are  not  sufficient  to  answer  the  re- 
quirements of  the  statute,  which  requires,  as 
one  of  the  essential  conditions  to  the  making 
of  a  valid  location  of  unappropriated  public 
land,  a  discovery  of  mineral  within  the  limits 
of  the  claim.  '*li  a  competent  locator  actu- 
ally finds  upon  unappropriated  public  land 
petroleum  or  other  mineral  in  or  upon  the 
ground,  and  so  situated  as  to  constitute  a 
part  of  it,  it  is  a  sufficient  discovery,  within 
the  meaning  of  the  statute,  to  justify  a  loca- 
tion under  the  law,  without  waiting  to  ascer- 
tain by  exploration  whether  the  ground  con- 
tains the  mineral  in  sufficient  quantities  to 
pay.  The  question  whether  a  particular  piece 
of  public  land  is  more  valuable  for  mineral 
than  for  agricultural  purposes  is  one  that 
(Joes  not  arise  in  cases  like  the  present." 
Nevada  Sierra  Oil  Co.  v.  Home  Oil  Co.,  (1899) 
98  Fed.  Rep.  676. 

Imaginary  existence  of  vein.  —  Locations 
resting  simply  upon  a  conjectural  or  imagin- 
ary existence  of  a  vein  or  lode  within  their 
limits  are  not  permitted.  King  f?.  Amy,  etc., 
Min.  Co.,  (1894)   152  U.  S.  227. 

Original  discoverer.  —  This  section  does  not 
require  that  the  locator  of  a  claim  must  be 
the  original  discoverer  of  the  vein  or  lode. 
If  there  has  been  a  discovery  of  a  vein,  and 
the  knowledge  on  the  part  of  the  locators  of 
metal  there,  the  locators  are  entitled  to  make 
their  location,  even  though  the  original  dis- 
covery was  made  by  some  one  other  than  the 
locators.  Hayes  i;.  Lavagnino,  (1898)  17 
Utah  185.  See  also  Erwin  v.  Perego,  (C.  C. 
A.  1899)  93  Fed.  Rep.  612. 

Discovery  by  sinking  shaft.  —  It  is  but  just 
and  reasonable  to  infer  that  if  a  mineralized 
vein  or  lode  is  discovered  by  the  sinking  of  a 
shaft,  its  existence  was  known  to  the  locator 
before  the  location  was  made.  Hayes  v. 
Lavagnino,  (1898)  17  Utah  185.  See  Zollars 
7.  Evans,  (1880)  5  Fed.  Rep.  172. 

Discovery  of  vein  in  tunnel.  —  The  right 
to  a  vein  discovered'  in  a  tunnel  is  declared 
to  be  *'  to  the  same  extent  as  if  discovered 
from  the  surface."  See  section  2323,  R.  S. 
If  discovered  from  the  surface,  the  discoverer 
might,  under  this  section,  claim  *'  one  thou- 
sand ^ye  hundred  feet  in  length  along  the 
vein  or  lode."  The  clear  import  of  the  lan- 
guage is  to  give  to  the  tunnel  owner,  discover- 
ing a  vein  in  the  tunnel,  a  right  to  appro- 
priate fifteen  hundred  feet  in  length  of  that 
vein.  Enterprise  Min.  Co.  v.  Rico-Aspen 
Consol.  Min.  Co.,  (1897)  167  U.  S.  115. 

Question  of  fact.  —  Whether  there  has  been 
such  a  discovery  as  would  sustain  a  location 
involves  a  question  of  fact.  Bonner  v. 
Meikle,   (1897)   82  Fed.  Rep.  697. 

Mere  possession.  —  While  no  valid  location 
of  a  mining  claim  can  be  made  under  the 
mining  laws  until  the  discovery  of  mineral. 
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it  does  not  follow  that  because  no  mineral  has 
been  found  the  land  is  unoccupied.  The  mere 
possession  of  a  piece  of  mining  ground  is 
only  good  as  against  an  intruder,  but  not  as 
against  one  who  subsequently  locates  the 
same  in  compliance  with  the  mining  laws. 
Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.,  (C.  C.  A.  1901)  112  Fed.  Rep.  4.  See 
also  Haws  v.  Victoria  Copper  Min.  Co., 
(1895)  160  U.  S.  303;  English  V.  Johnson, 
(1860)   17  Cal.  108. 

Length  of  location.  —  The  discoverer  is  en- 
titled to  claim  750  feet  of  the  lode  each  way 
from  the  point  of  discovery,  or  in  the  lan- 
guage of  the  statute,  "  1,500  feet  in  length 
along  the  vein  or  lode."  EUet  v.  Campbell, 
(1893)    18  Colo.  524. 

"On  the  public  domain  of  the  United 
States  a  miner  may  hold  the  place  in  which 
he  may  be  working  against  all  others  having 
no  better  right.  But  when  he  asserts  title 
to  a  full  claim  of  1,500  feet  in  length  and 
300  feet  in  width,  he  must  prove  a  lode  ex- 
tending throughout  the  claim."  Zollars  V, 
Evans,  (1880)  5  Fed.  Rep.  172. 

**  Three  hundred  feet  on  each  side."  —  A 
claim  may,  if  there  is  no  restriction  in  the 
local  rules,  be  six  hundred  feet  wide,  although 
the  known  lode  to  include  which  such  claim 
is  located  is  not  twelve  inches  in  width.  Mt. 
Diablo,  Mill,  etc.,  Co.  v.  Callison,  (1879)  6 
Sawy.  ( U.  S. )  439. 

Excess  may  he  rejected.  —  The  land  depart- 
ment has  no  power  to  issue  a  patent  for  a 
greater  width  of  land  than  300  feet,  and  a 
patent  is  void  as  to  any  excess  over  300  feet. 
Lakin  v.  Roberts,  (C.  C.  A.  1893)  54  Fed. 
Rep.  461.  See  also  Lakin  v.  Dolly,  (1891)  53 
Fed.  Rep.  333;  Price  v.  Mcintosh,  (1901)  1 
Alaska  292;  Hansen  v.  Fletcher,  (1894)  10 
Utah  266.  But  in  Carson  City  (Jold,  etc., 
Min.  Co.  V.  North  Star  Min.  Co.,  (C.  C.  A. 
1897)  83  Fed.  Rep.  658,  the  court  said  that 
every  case  must  be  -considered  with  reference 
to  its  own  peculiar  facts.  The  Lakin  cases 
did  not  involve  any  construction  of  the  law 
appertaining  to  the  extra-lateral  rights  of  the 
lode  patented.  The  lode,  neither  in  its  length 
nor  depth,  was  involved;  it  was  only  the  sur- 
face ground  that  was  in  dispute.  "  In  this 
case  the  plaintiff  in  error  does  not  claim  any 
right  whatever  to  the  surface  boundaries  of 
the  North  Star  claim,  as  patented;  and  it 
is  a  well-settled  and  elementary  principle  of 
law  that  the  possession  of  this  surface  ground 
by  the  defendant  in  error  is  suflicient  evi- 
dence of  title,  as  against  any  one  not  showing 
any  higher  or  better  right  thereto.  Moreover, 
even  if  the  principles  of  the  Lakin  cases 
could  be  considered,  remotely  or  otherwise, 
as  having  any  application  to  the  present  case, 
still  the  defendant  in  error  would  be  entitled 
to  the  vein  or  lode,  which  was  proved  and 
established  in  this  case,  and  to  the  surface 
ground  for  300  feet  on  each  side  of  the  center 
of  the  lode;  and  this  is  all  that  is  required  to 
give  the  party  the  extra  rights  which  are 
provided  for  by  the  statute."  See  Legpatt 
V.  Stewart,  (1883)  5  Mont.  107;  Hauswirth 
v.  Butcher,  (1882)   4  Mont.  299. 

When  under  the  local  laws  of  the  mining 
district,  only  two  hundred  feet  can  be  appro- 
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priated  to  each  locator,  the  inclusion  of  a 
larger  number  of  lineal  feet  than  two  hun- 
dred does  not  render  a  location,  other  wis:* 
valid,  totally  void,  but  the  excess  may  be  re- 
jected, and  the  claim  held  good  for  the  re- 
mainder, unless  it  interferes  with  rights  pre- 
viously acquired.  Richmond  Min.  Co.  v. 
Rose,  (1885)  114  U.  S.  680.  See  also  Taylor 
V.  Parenteau,  (1897)  23  Colo.  374,  as  to  state 
statute  limiting  width  of  claims. 

Surface  lines.  —  There  is  no  command  that, 
the  side  lines  shall  be  parallel,  and  the 
requisition  that  the  end  lines  shall  be  parallel 
was  for  the  purpose  of  bounding  the  under- 
ground extralateral  rights  which  the  o\vner 
of  the  location  may  exercise.  Del  Monte  Min., 
etc.,  Co.  V.  Last  Chance  Min.,  etc.,  Co.,  ( 1898 ) 
171  U.  S.  75. 

When  a  mining  claim  crosses  the  course  of 
the  lode  or  vein  instead  of  being  "  along  the 
vein  or  lode,"  the  end  lines  are  those  which 
measure  the  width  of  the  claim  as  it  crosses 
the  lode.  The  side  lines  are  those  which 
measure  the  extent  of  the  claim  on  each  side 
of  the  middle  of  the  vein  at  the  surface.  In 
this  case  the  lines  which  separate  the  loca- 
tion of  the  plaintiff  from  the  location  of  the 
defendant  are  end  lines,  across  which,  as  they 
are  extended  down  vertically,  the  defendant 
cannot  follow  a  vein,  even  if  its  apex  or  out- 
cropping is  within  its  surface  boundaries. 
Argentine  Min.  Co.  t?.  Terrible  Min.  Co., 
(1887)   122  U.  S.  484. 

When 'the  apex  of  the  vein  crosses  the  oast 
and  south  lines  of  the  boundary,  the  fact  that 
the  apex  crosses  the  east  line  after  the  lode 
extends  on  its  strike  in  the  general  course 
of  the  location  does  not  make  such  east  line 
an  end  line,  and  a  locator  is  entitled  to  so 
much  of  the  lode  upon  its  dip  as  lies  between 
the  south  end  line  and  the  point  of  divergence 
of  the  apex  of  the  vein  across  the  east  line. 
Del  Monte  Min.,  etc.,  Co.  r.  New  York,  etc., 
Min.  Co.,  (1895)  (J6  Fed.  Rep,  212.  See  also 
Tyler  Min.  Co.  v,  Sweeney,  (C.  C.  A.  1893) 
54  Fed.  Rep.  284. 

A  location  in  the  form  of  the  letter  A, 
truncate,  does  not  give  end  lines  as  required 
by  the  statute.  Elgin  Min.,  etc.,  Co.  v.  Iron 
Silver  Min.  Co.,  (1882)  14  Fed.  Rep.  377. 

A  mining  claim  can  have  but  two  end  lines, 
and  end  lines  having  been  once  established, 
thev  become  the  end  lines  for  Jill  veins  found 
within  the  surface  boundaries.  St.  Louis 
Min.,  etc.,  Co.  v.  Montana  Min.  Co.,  (C.  C. 
A.  1900)  104  Fed.  Rep.  664,  citing  Iron  Silver 
Min.  Co.  V.  Elgin  Min.,  etc.,  Co.,  (1886)  118 
U.  S.  196;  Walrath  v.  Champion  Min.  Co., 
(1898)    171  U.  S.  293. 

When  a  location  as  surveyed  and  certified 
is  intercepted  by  another  valid  claim  going 
through  it,  perpendicularly  or  obliquely,  the 
end  lines  are  not  determined  by  the  inter- 
secting claim  when  there  remains  on  either 
side  of  the  intersecting  claim  unchallenged 
ground.  Cheesman  r.  Hart,  (1890)  42  Fed. 
Rep.  98. 

The  locator  is  not  compelled  to  follow  the 
lines  of  the  government  surveys,  or  to  make 
his  location  in  any  manner  correspond  to  such 
surveys.  Del  Monte  Min..  etc.,  Co.  v.  Last 
Chance  Min.,  etc.,  Co.,  (1898)   171  U.  S.  75. 


If  the  end  lines  are  substantially  parallel, 
that  meets  the  requirement  of  the  law. 
Cheesman  t?.  Shreeve,  (1889)  40  Fed.  Rep. 
787. 

The  provision  requiring  the  lines  of  each 
claim  to  be  parallel  to  each  other  is  merely 
directory,  and  no  consequence  is  attached  to 
a  deviation  from  its  direction.  Horswell  v. 
Ruiz,   (1885)   67  Cal.  111. 

Overlapping  claims.  —  A  location  is  the 
initial  step  taken  by  the  locator  to  indicate 
the  place  and  extent  of  the  surface  which  he 
desires  to  acquire,  and  works  no  injury  to 
one  who  has  acquired  prior  rights.  Some 
confusion  may  arise  when  locations  overlap 
each  other  and  include  the  same  ground,  for 
then  the  right  of  possession  becomes  a  nip-tter 
of  dispute.  "  It  will  often  happen  that  loca- 
tions which  do  not  overlap  are  so  placed  as 
to  leave  between  them  some  irregular  parcel  of 
ground.  Within  that,  it  being  no  more  than 
one  locator  is  entitled  to  take,  may  be  discov- 
ered a  mineral  vein  and  the  discoverer  desire 
to  take  the  entire  surface  and  yet  it  be  impos- 
sible for  him  to  do  so  and  make  his  end  lines 
parallel  unless,  for  the  mere  purposes  of  lo- 
cation, he  be  permitted  to  place  those  end 
lines  on  territory  already  claimed  by  the 
prior  locators."  Del  Monte  Min.,  etc.,  Co.  v. 
Last  Chance  Min.,  etc.,  Co.,  (1898)  171  U. 
S.  75. 

A  party  who  is  in  actual  possession  of  a 
valid  location  may  maintain  that  possession 
and  exclude  every  one  from  trespassing 
thereon,  and  no  one  is  at  liberty  to  forcibly 
disturb  his  possession  or  enter  upon  the 
premises.  These  locations  are  generally  made 
upon  lands  open,  unenclosed,  and  not  subject 
to  any  full  actual  occupation,  where  the 
limits  of  possessory  rights  are  vague  and  un- 
certain, and  where  the  validity  of  apparent 
locations  is  unsettled  and  doubtful.  Under 
these  circumstances  it  is  a  common  experience 
that  conflicting  locations  are  made,  one  over- 
lapping another,  and  sometimes  the  overlap  re- 
peated by  many  different  locations.  While  in 
the  adjustment  of  these  conflicts  the  right  of 
the  first  locator  to  the  surface  within  his  loca- 
tion, as  well  as  to  the  veins  beneath  his  sur- 
face, is  secure,  a  subsequent  location  is  not 
V(Hd  and  cannot  be  ignored  as  to  rights  not 
covered  by  the  first  location.  Del  Monte 
Min.,  etc.,  Co.  v.  Last  Chance  Min.,  etc.,  Co., 
(1898)    171  U.  S.  83. 

Town-site  patent.  —  A  grant,  by  a  town-site 
patent,  issued  prior  to  the  Act  of  1872,  carried 
an  absolute  fee-simple  title  to  the  grantee 
and  those  olaimin^r  under  it  of  all  land  in 
which  "  no  gold,  silver,  copper,  or  cinnabar 
mine "  existed,  or  in  which  no  valid  mining 
claim  or  possession  was  had  or  held  under 
local  authority,  or  rules,  or  existing  law. 
See  sections  2386  and  2392,  R.  S.  The  owner 
of  the  lot  under  the  patent  holds  all  the 
ground  save  that  in  which  the  mine  is  located 
by  fee-simple  title,  and  no  one  can  tunnel 
under  the  part  of  the  lot  held  by  this  title  in 
fee-simple,  except  by  contract  with  the  owner. 
On  land  embraced  by  such  a  grant  a  locator 
has  no  right  to  three  hundred  feet  of  ground 
on  each  side  of  a  quartz  ledge.  Dower  t;. 
Richards,  (1887)   73  Cal.  480. 
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Sec.  2321.  IProof  of  citizenship.]  Proof  of  citizenship,  under  this  chap- 
ter, may  consist,  in  the  case  of  an  individual,  of  his  own  affidavit  thereof;  in 
the  case  of  an  association  of  persons  unincorporated,  of  the  affidavit  of  their 
authorized  agent,  made  on  his  own  knowledge,  or  upon  information  and  belief ; 
and  in  the  case  of  a  corporation  organized  under  the  laws  of  the  United  States, 
or  of  any  State  or  Territory  thereof,  by  the  filing  of  a  certified  copy  of  their 
charter  or  certificate  of  incorporation.     \_R.  8.] 

Act  of  May  10,  1872,  ch.  162,  17  Stat.  L. 


94. 

The  oath  of  one  of  the  locators,  accom- 
panying the  recorded  notice  of  location,  as 
to  their  citizenship,  is  prima  facie  evidence 
of  the  fact,  and  it  will  be  deemed  sufficient 
until  doubt  is  thrown  upon  the  accuracy  of 
his  statement.  Hammer  v.  Garfield  Min.,  etc., 
Co.,  (1889)  130  U.  S.  299. 

A  corporation  seeking  to  patent  mining 
ground  need  not  give  other  proof  of  the  citi- 
zenship  of   its    stockholders,    than   by    pro- 


duction of  a  certified  copy  of  the  articles  of 
incorporation.  Doe  v.  Waterloo  Min.  Co.,  (G. 
C.  A.  1896)  70  *ed.  Rep.  456. 

An  affidavit  based  on  information  and  be- 
lief is  contemplated  by  the  statute.  North 
Noonday  Min.  Co.  v.  Orient  Min.  Co.,  (1880) 
11  Fed.  Rep.  125. 

Other  modes  of  proof. — The  provision  for 
proof  of  citizenship  by  affidavit  is  not  exclu- 
sive of  other  modes  of  proof.  Thompson  f. 
Spray,  (1887)  72  Cal.  531. 


SECf  2.  [Before  whom  affidavit  made.]  That  applicants  for  min- 
eral patents,  if  residing  beyond  the  limits  of  the  district  wherein  the 
claim  is  situated,  may  make  any  oath  or  affidavit  required  for  proof  of 
citizenship  before  the  clerk  of  any  court  of  record  or  before  any  notary 
public  of  any  State  or  Territory.      [22  Stat.  L.  49.] 

This  is  from  the  Act  of  April  26,  1882,  ch.  106.  Section  1  of  the  Act  is  given 
infra,  this  title,  p.  37. 

S8C-  2322.  [Locators'  rights  of  possession  and  enjoyment.]  The  locators 
of  all  mining  locations  heretofore  made  or  which  shall  hereafter  be  made,  on 
any  mineral  vein,  lode,  or  ledge,  situated  on  the  public  domain,  their  heirs  and 
assigns,  where  no  adverse  claim  exists  on  the  tenth  day  of  May,  eighteen  hun- 
dred and  seventy-two,  so  long  as  they  comply  with  the  laws  of  the  United  States, 
and  with  State,  territorial,  and  local  regulations  not  in  conflict  with  the  laws 
of  the  United  States  governing  their  possessory  title,  shall  have  the  exclusive 
right  of  possession  and  enjoyment  of  all  the  surface  included  within  the  lines 
of  their  locations,  and  of  all  veins,  lodes,  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of  such  surface-lines  extended  down- 
ward vertically,  although  such  veins,  lodes,  or  ledges  may  so  far  depart  from 
a  perpendicular  in  their  course  downward  as  to  extend  outside  the  vertical 
side-lines  of  such  surface  locations.  But  their  right  of  possession  to  such 
outside  parts  of  such  veins  or  ledges  shall  be  confined  to  such  portions  thereof 
as  lie  between  vertical  planes  drawn  downward  as  above  described,  through  the 
end-lines  of  their  locations,  so  continued  in  their  own  direction  that  such  planes 
will  intersect  such  exterior  parts  of  such  veins  or  ledges.  And  nothing  in  this 
section  shall  authorize  the  locator  or  possessor  of  a  vein  or  lode  which  extends 
in  its  downward  course  beyond  the  vertical  lines  of  his  claim  to  enter  upon 
the  surface  of  a  claim  owned  or  possessed  by  another.     [/?.  S.] 

Act  of  May  10,  1872,  ch.  152,  17  Stat.  L. 


91. 

Exclitfive  right  of  possession.  —  The  ofTert 
of  this  section  and  sections  2324  and  2332  is 
to  confer  on  the  mining  locator  and  his  ns- 
signs  something  more  than  a  pre-emption 
right.     The  locator  acquires  under  it  an  ex- 
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elusive  right  of  possession,  which  he  can 
transmit  to  his  heirs  and  assigns,  and  this 
possession  continues  so  long  as  the  laws  are 
complied  with.  Forbes  v.  Gracey,  (1876)  9 
Fed.  Cna.  No.  4,924. 

So  long  as  a  locator  complies  with  statu- 
tory requirements,  he  is  entitled  against  all 
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the  world,  subject  to  the  paramount  author- 
ity of  the  United  States,-  to  hold  and  enjoy 
his  possession.  He  may  never  apply  for  nor 
take  out  a  patent,  yet,  so  long  as  he  does  the 
acts  required  by  section  2324,  R.  S.,  he  may 
hold  and  enjoy  perpetually  his  claim.  Gillis 
f.  Downey,  (C.  C.  A.  1898)  85  Fed.  Rep.  483. 

Mining  claims  are  not  open  to  relocation 
until  the  rights  of  the  former  locator  have 
come  to  an  end.  A  relocator  cannot  avail 
himself  of  mineral  in  the  public  lands  which 
another  has  discovered  until  the  discoverer 
has  in  law  abandoned  his  claim,  and  left  the 
property  open  for  another  to  take  it  up. 
Belk  V.  Meagher,  (1881)    104  U.  S.  284. 

After  a  locator  has  done  all  that  is  neces- 
sary, under  the  law,  for  the  acquisition  of  an 
exclusive  right  to  the  possession  and  enjoy- 
ment of  the  ground,  the  claim  is  thenceforth 
his  property.  He  needs  only  a  patent  of  the 
United  States  to  render  his  title  perfect,  and 
until  the  patent  issues  the  government  holds 
the  land  in  trust  for  the  locator  or  his  vendee. 
The  ground  itself  is  not  afterwards  open  to 
sale.     Noyes  v.  Mantle,  (18oo)   127  U.  S.  351. 

The  poaseasion  of  a  tenant  in  common  is 
the  possession  of  the  other  cotenants.  Union 
Consol.  Silver  Min.  Co.  v.  Taylor,  (1879)  100 
U.  S.  37. 

Against  trespass.  —  The  exclusive  right  of 
possession  and  enjoyment  of  all  the  surface 
included  within  the  lines  of  the  location  given 
by  this  section  forbids  any  trespass;  that  ex- 
clusive right  is  as  much  the  property  of  the 
locator  as  the  vein  or  lode  by  him  discovered 
and  located.  Clipper  Min.  Co.  v.  Eli  Min., 
etc.,  Co.,  (1904)  194  U.  S.  226.  See  also 
Cheesman  v.  Shreve,  (1888)  37  Fed.  Rep.  36. 

From  this  section  it  is  manifest  that  Con- 
gress intended  the  locator  should  hold,  be  en- 
titled to,  and  enjoy  the  profits  of  all  the  sur- 
face included  within  the  boundary  lines  of  his 
claim,  and,  if  in  possession  in  person  or  by 
agent,  no  one  has  a  right  to  enter  upon  and 
take  therefrom  mineral  or  other  valuable  sub- 
stance. Actual  possession  is  sufficient  evi- 
dence of  title  to  authorize  the  maintenance 
of  an  action  to  recover  damages  against  a 
trespasser.  Fuller  v.  Harris,  (1887)  29  Fed. 
Rep.  814. 

Cutting  timber.  —  While  the  location  of  a 
mining  claim  withdraws  the  land  from  the 
public  domain  so  that  no  rival  claimant  can 
successfully  initiate  any  right  to  it  until  such 
location  has  been  avoided  and  entry  canceled, 
it  does  not  divest  the  legal  title  of  the  United 
States  or  impair  its  right  to  protect  the  land 
and  its  product,  by  either  civil  or  criminal 
proceedings,  from  trespass  or  waste,  and  the 
occupant  has  no  right  to  cut  timber  on  the 
claim  prior  to  the  payment  to  the  United 
States  of  the  purchase  price  of  the  land. 
Teller  t?.  U.  S.,  (C.  C.  A.  1901)  113  Fed.  Rep. 
273. 

A  mere  locator  is  entitled  to  an  injunction 
against  a  trespasser.  Allen  v.  Dunlap,  ( 1893) 
24  Oregon  229. 

Actual  possession' of  a  inininc^  claim  is  not 
necessary  for  the  protection  of  the  title  ac- 
quired to  such  a  claim  by  a  valid  location. 
Belk  V.  Meagher,   (1881)    104  U.  S.  284. 

A  party  can  show  a  right  to  the  possession 


of  a  mining  claim,  where  no  patent  has  been 
issued,  only  by  showing  an  actual  possessio 
pedis  as  against  a  mere  wrongdoer,  or  by 
showing  a  compliance  with  the  requisite  ol 
the  statute.  Section  2324,  R.  S.  Patchen  v. 
Keeley,  (1887)  19  Nev.  413. 

An  interest  in  real  property.  —  Mining 
claims  are  property  in  the  fullest  sense  of  the 
word,  and  may  be  sold,  transferred,  mort- 
gaged, and  inherited  without  infringing  the 
title  of  the  United  States,  and  where  a  loca- 
tion is  perfected,  it  has  the  effect  of  a  grant 
by  the  United  States  of  the  right  of  present 
and  exclusive  possession.  Manuel  v,  Wulff, 
(1894)  152  U.  S.  510.  See  also  Black  v, 
Elkhorn  Min.  Co.,  (1896)  163  U.  S.  449; 
Suessenbach  v.  Deadwood  First  Nat.  Bank, 
(1889)  5  Dak.  477. 

"The  estate  acquired  by  the  locator  of  a 
mining  claim  is  an  interest  in  real  property, 
and  although  the  paramount  title  remains 
in  the  government,  the  courts  have  univer- 
sally recognized  such  interest  as  a  freehold; 
and  in  all  controversies  arising  between  the 
locator  and  other  persons  as  to  any  right  or 
claim  thereto,  he  is  treated  as  the  owner  in 
fee."  Mt.  Rosa  Min.,  etc.,  Co.  v.  Palmer, 
(1899)  26  Colo.  56,  citing  Merced  Min.  Co. 
V.  Fremont,  (1857)  7  Cal.  317;  Hughes  v. 
Devlin,  (1863)  23  Cal.  502;  Merritt  v.  Judd, 
(1859)  14  Cal.  60;  Roseville  Alta  Min.  C^. 
V.  Iowa  Gulch  Min.  Co.,  (1890)  15  Colo.  29; 
Forbes  v.  Gracey,  (1876)  94  U.  S.  762. 

A  written  conveyance  is  not  necessary  to 
the  transfer  of  a  mining  claim.  Union  Consol. 
Silver  Min.  Co.  v.  Taylor,  ( 1879)  100  U.  S.  37. 
See  also  Kinney  v.  Consolidated  Virginia 
Min.  Co.,  (1877)  4  Sawy.  (U.  S.)  383.  But 
see  Moore  v.  Hamerstag,  (1895)  109  Cal. 
122,  in  which  case  the  court  said  that  the 
interest  in  a  mining  claim,  given  to  a  locator 
by  this  statute,  cannot  be  transferred  by 
parol,  or  otherwise  than  in  accordance  with 
the  statute  of  frauds. 

Descend  as  real  estate.  —  Upon  the  death 
of  the  owner  of  a  mining  claim,  the  right  of 
possession  is  to  be  deemed  and  treated  as  an 
interest  in  real  estate  and  must  descend  ac- 
cordingly. That  the  right  of  possession  de- 
scends to  the  administrator  cannot  be  in- 
ferred from  the  use  of  the  term  "  legal 
representative"  in  section  2324,  R.  S. 
Keeler  v,  Trueman,  (1890)  15  Colo.  143. 

Right  of  dower. --''The  interest  in  a  min- 
ing claim,  prior  to  the  payment  of  any  money 
for  the  granting  of  a  patent  for  the  land,  is 
nothing  more  than  a  right  to  the  exclusive 
possession  of  the  land  based  upon  conditions 
subsequent,  a  failure  to  fulfil  which  forfeits 
■  the  locator's  interest  in  the  claim.  We  do 
not  think  that  under  the  federal  statute  the 
locator  takes  such  an  estate  in  the  claim  that 
dower  attaches  to  it.'*  Black  v,  Elkhorn 
Min.  Co.,   (1896)   163  U.  S.  450. 

Not  community  property.  —  The  property 
in  a  mining  claim  is  the  sole  property  of  the 
locator,  his  heirs  and  assigns,  and  is  not, 
therefore,  community  property.  Phoenix  Min., 
etc.,  Co.  v.  Scott,   (1898)  20  Wash.  48. 

Lien  of  general  judgment.  —  A  locator's  in- 
terest in  an  unpatented  mining  claim  is  not 
such  an  interest  as  will  support  the  lien  of  a 
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general  judgment.     Phoenix  Min.,  etc.,  Co.  v, 
Scott,   (1898)  20  Wash.  48. 

Actions  for  the  recovery  of  real  estate 
apply  to  the  interest  of  locators  under  this 
section.  Tyee  Consol.  Min.  Co.  t?.  Langstedt, 
( 1 902 )  1  Alaska  46 1 .  See  Glacier  Mountain  Sil- 
ver Min.  Co.  t7.  Willis,  (1888)  127  U.  S.  471. 
But  see  Duffy  r.  Mix,  ( 1893)  24  Oregon  265,  as 
to  the  right  to  recover  possession  in  a  jus- 
tice's court  under  the  state  statute. 

lAxMiaiion.  —  "A  person  who  retains  the 
possession  of  any  portion  of  the  surface 
ground  of  such  mining  claim,  and  occupies 
the  same  continuously  for  a  period  of  ten 
years  or  more  after  the  location  of  such  min- 
ing claim,  and  before  patent  issued  therefor, 
may  successfully  plead  the  statute  of  limita- 
tions in  resisting  the  mining  claimant's  ac- 
tion in  ejectment  or  for  possession,  and  may 
plead  limitation  in  an  action  even  after  pat- 
ent issued,  though  the  ten  years  required  to 
be  pleaded  by  the  statute  of  limitations  have 
not  expired  since  patent  issued,  but  had  in 
part  run  before  patent  and  after  location." 
Tyee  Consol.  Min.  Co.  v.  Langstedt,  (1902)  1 
Alaska  467. 

The  apex  of  a  vein,  within  the  meaning  of 
the  statute,  is  the  highest  point  of  that  vein 
where  it  approaches  nearest  to  the  surface  of 
the  earth,  and  where  it  is  broken  on  its  edge 
so  as  to  appear  to  be  the  beginning  or  end 
of  the  vein.  If  it  is  merely  a  swell  in  the 
mineral  matter,  and  turns  over  and  goes  on 
down,  it  is  not  a  true  apex.  Stevens  v.  Wil- 
liams,  (1879)   1  McCrary  (U.  S.)  480. 

As  to  what  is  the  "  top  "  or  "  apex  "  of  a 
vein  is  a  question  of  fact  and  not  of  law. 
Blue  Bird  Min.  Co.  v.  Largey,  (1892)  49  Fed. 
Rep.  289. 

Apex  partly  within  and  partly  without. — 
A  locator  having  the  apex  of  a  vein  entirely 
within  the  surface  lines  of  his  claim  for  a 
portion  of  its  length  and  the  remaining  por- 
tion partly  within,  and  partly  without  and 
within  the  surface  lines  .of  another  claim, 
owns  the  whole  lode  within  the  end  lines  of 
his  claim.  Bullion,  etc.,  Min.  Co.  17.  Eureka 
Hill  Min.  Co.,  (1886)  6  Utah  3. 

If  both  the  end  lines  of  a  location  cut  a 
vein,  but  the  apex,  in  the  course  of  the  vein 
from  east  to  west,  should  pass  out  of  a  side 
line  and  then  back  into  the  claim,  the  locator 
would  have  no  right  to  any  part  of  the  apex 
which  is  not  within  the  surface  boundaries. 
Waterloo  Min.  Co.  i;.  Doe,  (CCA.  1897) 
82  Fed.  Rep.  55. 

When  a  secondary  or  accidental  vein 
crosses  a  conunon  side  line  between  two  min- 
ing locations  at  an  angle,  and  the  apex  of  the 
vein  is  of  such  width  that  it  is  for  a  given 
distance  partly  within  one  claim  and  partly 
within  another,  inasmuch  as  neither  statute 
nor  authority  permits  a  division  of  the  cross- 
ing portion  of  the  vein,  and  the  weight  of  au- 
thority favors  the  senior  locator,  Uie  entire 
vein  must  be  considered  as  apexing  upon  the 
senior  location  until  it  has  wholl}*^  passed  be- 
vond  its  side  line.  St.  Louis  Min.,  etc.,  Co. 
r.  Montana  Min.  Co.,  (C.  C.  A.  1900)  104  Fed. 
Rep.  664. 

All  veins,  lodes,  and  ledges.  —  A  locator  is 
not  confined  to  the  vein  upon  which  he  based 
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his  location  and  upon  which  the  discovery 
was  made,  but  is  entitled  to  all  other  lodes 
having  their  tops  or  apexes  within  the  sur- 
face boundaries.  Calhoun  Gold  Min.  Co.  r. 
Ajax  Pold  Min.  Co.,  (1901)  182  U.  S.  508. 
See  also  Campbell  v,  Ellet,  (1897)  167  U.  S. 
119;  Cheesman  17.  Shreeve,  (1889)  40  Fed. 
Rep.  791 ;  Gilpin  v.  Sierra  Nevada  Consol. 
Min.  Co.,  (1890)  2  Idaho  662. 

A  discovery  and  location  vests  in  the  lo- 
cator all  the  unappropriated  public  land 
within  its  limits,  and  every  vein  w^hose  apex 
is  found  within  the  surface  lines  of  the  claim 
extended  down  vertically,  whether  the  sur- 
face thus  secured  is  all  or  only  a  part  of  the 
tract  within  the  boundary  lines  of  the  claim. 
Crown  Point  Min.  Co.  v.  Buck,  (C.  C  A. 
1899)   97  Fed.  Rep.  465. 

The  title  to  a  vein  depends  on  the  right  to 
the  occupancy  or  the  ownership  of  its  apex 
within  the  limits  of  the  right  to  the  occupa- 
tion of  the  surface.  Gwillim  v,  Donnellan, 
(1885)    115  U.  S.  49. 

A  lode,  vein,  or  ledge  containing  a  valuable 
mineral  deposit  is  distinguished  from  the 
ground  in  which  the  same  is  found.  Water- 
loo Min.  Co.  V,  Doe,  (C.  C.  A.  1897)  82  Fed. 
Rep.  45. 

The  end  lines  of  the  original  veins  are  the 
end  lines  of  all  the  veins  found  within  the 
surface  boundaries.  Walrath  17.  Champion 
Min.  Co.,   (1898)    171  U.  S.  308. 

Blind  veins  are  not  excepted;  they  are  in- 
cluded in  the  description  "  all  veins,"  and  be- 
long to  the  surface  location.  Calhoun  Gk)ld 
Min.  Co.  t7.  Ajax  Gold  Min.  Co.,  (1901)  182 
U.  S.  507. 

The  title  to  a  horizontal  vein  or  deposit, 
**  blanket "  vein  as  it  is  generally  called,  may 
be  acquired  under  the  sections  concerning 
veins,  lodes,  etc.  Iron  Silver  Min.  Co.  v. 
Mike,  etc.,  Gold,  etc.,  Min.  Co.,  (1892)  143 
U.  S.  400. 

Surface  locations  made  prior  to  the  Act  of 
1872.  —  It  is  very  clear  that  the  language  of 
the  statute  reaches  the  case  of  locators  who 
had  while  the  Act  of  1866  was  in  force  lo- 
cated claims  the  surface  lines  of  which  in- 
cluded the  tops  of  more  than  one  lode,  and 
confirms  their  possession  to  all  the  surface, 
and  all  the  lodes  included  within  their  lines. 
Mt.  Diablo  Mill,  etc.,  Co.  v.  CalUson,  (1879)  5 
Sawy.  (U.  S.)   439. 

Side  and  end  lines.  —  Side  lines,  properly 
drawn,  would  run  on  each  side  of  the  course 
of  the  vein  or  lode.  Lines  marked  as  side 
lines,  which  cross  the  course  of  the  strike  of 
the  vein  and  do  not  run  parallel  with  it,  are 
end  lines.  King  17.  Amy,  etc.,  Min.  Co., 
(1894)  152  U.  S.  229.  See  also  Last  Chance 
Min.  Co.  V.  Tyler  Min.  Co.,  (1895)  157  U.  S. 
683;  Flagstaff  Silver  Min.  Co.  v.  Tarbet, 
(1878)  98  U.  S.  463;  Montana  Ore-Purchas- 
ing Co.  17.  Boston,  etc.,  Min.  Co.,  (C.  C.  A. 
1898)  85  Fed.  Rep.  867;  New  Dunderberg 
Min.  Co.  V.  Old,  (C.  C.  A.  1897)  79  Fed.  Rep. 
598;  Parrot  Silver,  etc.,  Co.  v,  Heinze,  (1901) 
25  Mont.  139;  Watervale  Min.  Co.  v.  Leach, 
(Ariz.  1893)   33  Pac.  Rep.  418. 

Where  the  strike  of  the  vein  passes  per- 
pendicularly through  the  end  lines,  the  mere 
meanderings  ojf  the  outcrop  between  the  end 
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lines  do  not  absolutely  control  the  question 
of  parallelism;  the  spirit  and  reason  of  the 
statute  require  that  the  settled  and  perma- 
nent course  of  the  vein  on  its  strike,  as 
nature  fixed  it,  should  control.  Gheesman  v. 
Hart,  (1890)  42  Fed.  Rep.  98. 

When  a  vein  passes  in  a7id  out  of  the  same 
line  of  a  location,  such  line  constitutes  an 
end  line  so  as  to  cut  off  extralateral  rights. 
Catron  v.  Old,   (1897)   23  Colo.  433. 

That  the  course  of  a  vein  is  across  a  claim 
as  located  upon  the  surface  instead  of  in  the 
direction  of  its  length,  does  not  invalidate 
the  patent  as  to  any  part  of  the  territory  in- 
cluded therein;  the  side  lines  become  end 
lines  and  the  end  lines  become  side  lines,  so 
far  as  lateral  rights  are  concerned.  Argonaut 
Consol.  Min.  Co.  v.  Turner,  (1897)  23  Colo. 
400. 

Extralateral  rights.  —  "  Our  conclusions 
may  be  summed  up  in  these  propositions: 
First,  the  location  as  made  on  the  surface  by 
the  locator  determines  the  extent  of  rights 
below  the  surface.  Second,  the  end  lines, 
as  he  marks  them  on  the  surface,  with  the 
single  exception  hereinafter  noticed,  place 
the  limits  beyond  which  he  may  not  go  in  the 
appropriation  of  any  vein  or  veins  along  their 
course  or  strike.  Third,  every  vein  *  the  top 
or  apex  of  which  lies  inside  of  such  surface 
lines  extended  downward  vertically '  becomes 
his  by  virtue  of  his  location,  and  he  may  pur- 
sue it  to  any  depth  beyond  his  vertical  side 
lines,  although  in  so  doing  he  enters  beneath 
the  surface  of  some  other  proprietor.  Fourth, 
the  only  exception  to  the  rule  that  the  end 
lines  of  the  location  as  the  locator  places 
them  establish  the  limits  beyond  which  he 
may  not  go  in  the  appropriation  of  a  vein  on 
its  course  or  strike  is  where  it  is  developed 
that  in  fact  the  location  has  been  placed  not 
along  but  across  the  course  of  the  vein.  In 
such  case  the  law  declares  that  those  which 
the  locator  called  his  side  lines  are  his  end 
lines,  and  those  which  he  called  end  lines  are 
in  fact  side  lines,  and  this  upon  the  pro[»osi- 
tion  that  it  was  the  intent  of  Congress  to  give 
to  the  locator  only  so  many  feet  of  the  length 
of  the  vein,  that  length  to  be  bounded  by  the 
lines  which  the  locator  has  established  of  his 
location."  Del  Monte  Min.,  etc.,  Co.  v.  Last 
Chance  Min.,  etc.,  Co.,  (1898)  171  U.  S.  89. 

The  surface  side  lines  extended  downward 
vertically  determine  the  extent  of  the  claim, 
except  when  in  its  descent  the  vein  passes 
outside  of  them,  and  the  outside  portions  are 
to  lie  between  vertical  planes  drawn  down- 
ward through  the  end  lines.  This  means  the 
end  lines  of  the  surface  location,  for  all  loca- 
tions are  measured  on  the  surface.  "  The 
difficulty  arising  from  the  section  grows  out 
of  its  application  to  claims  where  the  course 
of  the  vein  is  so  variant  from  a  straight  line 
that  the  end  lines  of  the  surface  location  are 
not  parallel,  or,  if  so,  are  not  at  a  right  angle 
to  the  course  of  the  vein.  This  difficulty 
must  often  occur  where  the  lines  of  the  sur- 
face location  are  made  to  control  the  direc- 
tion of  the  vertical  planes.  The  remedy  must 
be  found,  until  the  statute  is  changed,  in  care- 
fully making  the  location,  and  in  postponing 
the  marking  of  its  boundaries  until  explora- 


tions can  be  made  to  ascertain,  as  near  as 
possible,  the  course  and  direction  of  the  vein. 
In  Colorado  the  statute  allows  for  this  pur- 
pose sixty  days  after  notice  of  the  discovery 
of  the  lode.  Then  the  location  must  be  dis- 
tinctly marked  on  the  ground,  and  thirty 
days  thereafter  are  given  for  the  preparation 
of  the  proper  certificate  of  location  to  be  re- 
corded. Erhardt  v.  Boaro,  (1886)  113  U.  S. 
527,  533.  Even  then,  with  all  the  care  pos- 
sible, the  end  lines  marked  on  the  surface  will 
often  vary  greatly  from  a  right  angle  to  the 
true  course  of  the  vein.  But  whatever  incon- 
venience or  hardship  may  thus  happen,  it  is 
better  that  the  boundary  planes  should  be 
definitely  determined  by  the  lines  of  the  sur- 
face location,  than  that  they  should  be  sub- 
ject to  perpetual  readjustment  according  to 
subterranean  developments  made  by  mine 
workings.  Such  readjustment  at  every  dis- 
covery of  a  change  in  the  course  of  the  vein 
would  create  great  uncertainty  in  titles  to 
mining  claims.  The  rule,  whatever  hardship 
it  may  work  in  particular  cases,  should  be 
settled,  and  thus  prevent,  as  far  as  practi- 
cable, such  uncertainty."  Iron  Silver  Min. 
Co.  V.  Elgin  Min.,  etc.,  Co.,  (1886)  118  U. 
S.  206.  See  also  Fitzgerald  v,  Clark,  (1895) 
17  Mont.  100. 

When  the  owner  is  in  possession  of  the  sur- 
face and  apex  of  a  vein,  he  must  be  deemed 
to  be  in  possession  of  all  parts  of  the  vein 
to  which  he  has  title,  though  it  departs  be- 
yond his  side  lines,  just  as  he  is  in  possession 
of  that  portion  of  the  earth  vertically  beneath 
his  surface,  and  when  he  has  followed  it  he 
commits  no  wrong,  and  is  not  a  trespasser. 
Montana  Ore  Purchasing  Co.  v.  Boston,  etc.. 
Consol.  Copper,  etc.,  Min.  Co.,  (1903)  27 
Mont.  536. 

The  object  of  the  Act  of  1872  in  requir- 
ing parallelism  of  end  lines  was  to  give 
to  the  claimant  of  the  lode  as  much  of  the 
lode  or  vein  in  its  downward  course  as  he  had 
at  the  surface,  but  no  more.  Carson  City 
(Jold,  etc.,  Min.  Co.  v.  North  Star  Min.  Co., 
(C.  C.  A.  1897)  83  Fed.  Rep.  658. 

This  section  gives  to  a  locator  the  right  to 
follow  outside  of  his  lines  and  into  adin- 
cent  claims  all  veins  or  lodes  which  have  their 
apexes  in  his  own  claim.  Ihe  stalute 
gives  the  right  to  follow  the  vein  but  not  the 
right  to  attempt  to  reach  the  vein  by  tunnel- 
ing into  an  adjacent  claim.  St.  Louis  Min., 
etc.,  Co.  V.  Montana  Min.  Co.,  (C.  C.  A.  1902) 
113  Fed.  Rep.  900. 

If  the  lode  is  somewhat  below  the  plane  of 
the  horizon,  it  is  within  the  meaning  of  the 
net,  as  one  which  may  be  pursued  beyond  the 
side  lines  of  the  claim  in  which  its  outcrop 
may  be  found.  Leadville  Min.  Co.  v.  Fitz- 
gerald, (1879)   15  Fed.  Cas.  No.  8,158. 

The  extralateral  rights  conferred  by  this 
section  only  apply  to  rights  acquired  before 
other  parties  acquire  interests  in  the  adjacent 
InndH,  and  do  not  apply  to  adjacent  agricul- 
tural lands  obtained  before  any  rights  had 
been  acquired  under  a  mining  location.  Ama- 
dor Medean  Gold  Min.  Co.  v.  South  Spring 
Hill  Gold  Min.  Co.,  (1888)  36  Fed.  Rep.  668. 

"  This  statute  undoubtedly  introduced  an 
important   modification    of   the   common-law 
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rule.  It  gives  to  the  proprietor  of  a  vein  a 
right  iinlmown  to  the  common  law  —  the 
right  to  pursue  such  vein  beyond  his  own 
lines,  outside  of  that  particular  segment  of 
the  earth  embraced  within  the  lines  of  his 
daim  extended  vertically  downward;  and  it 
is  therefore,  to  that  extent,  an  enlargement 
of  his  common-law  right.  But,  on  the  other 
hand,  inasmuch  as  the  same  right  is  grailted 
to  every  locator  under  the  statute,  each  holds 
his  possession  subject  to  the  same  right  in 
others,  and  is  therefore  liable  to  have  his 
land  entered  by  any  adjoining  proprietor  pur- 
suing his  vein  in  its  course  beyond  his  own 
side  lines;  and  to  this  extent,  therefore,  his 
common-law  possession  is  abridged.  Two 
points  cannot  fail  to  be  noticed  in  this  con- 
.  nection:  First,  that  this  enlargement  of  the 
common-law  possessory  right  is  incident  only 
to  a  claim  located  in  the  manner  provided  by 
law;  and,  second,  that  the  exercise  of  such 
right  operates  to  the  abridgment  of  the  pos- 
session of  every  tenement  penetrated  or  inter- 
sected by  a  vein  having  its  top  or  apex  in  a 
superior  tenement."  Duggan  t;.  Davey,(1880) 
4  Dak.  110. 

If  ths  end  lines  are  not  parallel^  the  owners 
of  the  claim  have  no  extralateral  rights.  Par- 
rot Silver,  etc,  Co.  v.  Heinze,  (1901)  25 
Mont.  139;  Montana  Go.  v,  Clark,  (1890)  42 
Fed.  Rep.  626;  Elgin  Min.,  etc.,  Co.  i;.  Iron 
Silver  Min.  Co.,  (1882)  14  Fed.  Rep.  377; 
Flagstaff  Silver  Min.  Co.  v,  Tarbet,  (1878) 
98  U.  S.  463.  See  Argonaut  Min.  Co.  v.  Ken- 
nedy Min.,  etc.,  Co.,  (1900)  131  Cal.  15,  as 
to  rights  acquired  under  the  Act  of  1866. 

"A  claim  located  in  conformity  with  the 
provisions  of  this  section  would  take  the  form 
of  a  parallelogram,  if  the  course  or  strike  of 
the  vein  or  lode  should  run  in  a  straight  line ; 
but  such  veins  and  lodes  are  often  found  upon 
exploration  to  run  in  a  course  deviating  at 
different  points  from  such  line.  And  from 
this  circumstance  much  difficulty  often  arises 
in  determining  the  lateral  rights  of  locators. 
Lines  which  cross  the  course  of  the  strike  of 
the  vein  and  do  not  run  parallel  with  it,  are 
end  lines  notwithstanding  they  are  marked 
as  side  lines.  When  lines  are  drawn  inac- 
curately and  irregularly,  the  most  that  the 
court  can  do  is  to  give  the  miner  such  rights 
as  his  imperfect  location  warrants,  imder  the 
statute.  Where  it  finds  that  what  are  called 
bide  lines  are  in  fact  end  lines,  the  court,  in 
determining  his  lateral  rights,  will  treat  such 
side  lines  as  end  lines  and  such  end  lines 
as  side  lines;  but  the  court  cannot  make  a 
new  location  for  him,  and  thereby  enlarge  his 
rights.  He  must  stand  upon  his  own  loca- 
tion, and  can  take  only  what  it  will  give  him 
under  the  law.'*  King  v.  Amy,  etc.,  Min.  Co., 
(1894)  152  U.  S.  222. 

If  a  location  is  made  in  substantial  com- 
pliance with  the  intent  ol  the  statute,  —  that 
is,  where  there  are  two  side  lines  running 
along  the  course  of  the  vein,  and  two  shorter 
end  lines  running  across  it,  so  that  the  two 
sets  of  lines  are  distinct  and  apparent, — 
such  a  location  is  not  void,  but  gives  the  right 
to  follow  a  vein  laterally,  although  the  orig- 
inal end  lines  may  not  be  exactly  parallel,  or 
although  they  may  differ  from  a  true  paral- 
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lel.  A  prospector  will  not  lose  his  location 
simply  because  he  failed  in  the  first  instance 
to  run  his  end  lines  on  a  perfect  parallel. 
Such  a  locator  has  the  right,  and  perhaps  it 
is  his  duty,  to  make  such  change  as  is  neces- 
sary to  parallel  his  end  lines  the  next  day, 
or  the  next  month,  or  within  any  reasonable 
time,  if  such  change  interferes  with  the  sub- 
stantial property  rights  of  another  person. 
Doe  V.  Sanger,  (1890)  83  Cal.  203. 

Irregular  location.  —  "A  surface  location 
might  be  made  in  such  an  irregular  and 
many-sided  shape  as  to  destroy  the  right  to 
go  beyond  the  surface  lines.  That  conse- 
quence,  however,  would  not  be  because  the 
end  lines  were  not  exactly  parallel,  but  be- 
cause it  would  be  difficult,  if  not  impossible, 
to  tell  which  were  side  lines  and  which  were 
end  lines."  Doe  v.  Sanger,  (1890)  83  Cal. 
203. 

Bounded  by  vertical  plane  of  end  line. — 
Where  the  apex  of  the  vein  passes  through 
one  of  the  parallel  end  lines  and  a  side  line, 
the  extralateral  rights  are  bounded  by  the 
vertical  plane  of  such  end  line  and  a  parallel 
plane  passing  downward  through  the  point 
where  the  apex  crosses  the  side  line.  Parrot 
Silver,  etc.,  Co.  v,  Heinze,  (1901)  25  Mont. 
139.  See  also  Tyler  Min.  Co.  t;.  Last  Chance 
Min.  Co.,  (1895)  71  Fed.  Rep.  848;  Consoli- 
dated Wyoming  Gold  Min.  Co.  v.  Champion 
Min.  Co.,  (1894)  63  Fed.  Rep.  540;  I'yler 
Min.  Co.  V.  Sweeney,  (CCA.  1893)  54  Fed. 
Rep.  284;  Blue  Bird  Min.  Co.  17.  Largey,  (1892) 
49  Fed.  Rep.  289;  Davis  v.  Shepherd,  (Colo. 
1903)  72  Pac.  Rep.  57;  Southern  Nevada 
Gold,  etc.,  Min.  Co.  i;.  Holmes  Min.  CjO.,  (Nev. 
1903)  73  Pac.  Rep.  759.  But  see  Colorado 
Cent.  Consol.  Min.  Co.  v.  Turck,  (C  0.  A. 
1893)   54  Fed.  Rep.  262. 

Lode  crosses  side  line.  —  Where  a  lode  en- 
ters an  end  line  of  a  regularly  located  mining 
claim,  and  runs  in  its  course  lengthwise, 
nearly  parallel  with  the  side  lines  of  the 
claim  for  the  greater  part  of  the  length  of 
the  claim,  the  owners  of  the  claim  are  not 
deprived  of  the  extralateral  rights  attached 
to  the  claim,  under  the  provisions  of  this  sec- 
tion, because  the  lode  or  vein  crosses  a  side 
line  before  reaching  the  other  end  line;  the 
true  construction  of  the  statute  is  that,  when 
the  lode  or  vein  crosses  a  side  line  before 
reaching  the  other  end  line,  the  owner's  extra- 
lateral  rights  will  extend  from  the  end  at 
which  the  lode  enters  to  the  point  on  the  lode 
at  which  it  crosses  the  side  line.  Republican 
Min.  Co.  V.  Tyler  Min.  Co.,  (C.  C.  A.  1897) 
79  Fed.  Rep.  736. 

Patent  to  adjacent  claimant.  —  The  extra* 
lateral  rights  of  a  mere  certificate  holder  are 
not  taken  away  by  the  grant  of  a  patent  to 
an  adjacent  claimant.  Cheesman  v.  Hart, 
(1890)   42  Fed.  Rep.  98. 

Purchase  of  adjoining  locations.  —  A  party 
may  purchase  all  the  various  locations  com- 
prising a  certain  area,  covering  one  or  more 
lodes  or  veins,  and,  being  the  owner  thereof, 
might  obtain  a  patent  covering  all  the  groimd 
embraced  in  the  original  locations;  and  he  is 
not  required  to  show  the  separate  lines  of 
any  of  the  original  locations  embraced  within 
the  surface  boundaries  of  his  patented  claim, 
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to  entitle  him  to  extralateral  rights  given  by 
the  statute.  Carson  City  Oold,  etc.,  Min.  Co. 
V,  North  Ster  Min.  Co.,  (C.  C.  A.  1897)  83 
Fed.  Rep.  658. 

A  lode  or  vein  must  be  continuous  in  the 
sense  that  it  can  be  traced  through  the  sur- 
rounding rocks,  though  slight  interruptions 
of  the  mineral-bearing  rock  would  not  be 
alone  sufficient  to  destroy  the  identity  of  the 
vein.  Iron  Silver  Min.  Co.  v.  Cheesman, 
(1886)  116  U.  S.  529.  See  also  Fitzgerald 
V.  Clark,  .(1895)  17  Mont.  100. 

To  establish  the  right  to  pursue  lodes  be- 
yond the  side  lines  of  a  claim,  it  must  be 
shown  that  the  lode  is  continuous  and  in 
place  throughout  its  whole  course  from  its 
origin  within  the  boundaries  of  the  claim  to 
the  place  in  which  the  locator  claims  it. 
Leadville  Min.  Co.  v,  Fita^rald,  (1879)  15 
Fed.  Cas.  No.  8,158. 

The  burden  is  upon  the  party  claiming  it  to 
show  by  a  preponderance  of  evidence  that  the 
ore  which  he  extracted  from  beneath  the  sur- 
face of  an  adjoining  patent  belonged  to  the 
lode  or  vein,  the  apex  of  which  was  within  the 
surface  lines  of  his  own  patented  ground. 
Carson  City  Gold,  etc.,  Min.  Co.  v.  North  Star 
Min.  Co.,  (C.  C.  A.  1897)  83  Fed.  Rep.  658. 
See  also  Consolidated  Wyoming  Oold  Min. 
Co.  V.  Champion  Min.  Co.,  (1894)  63  Fed. 
Rep.  540. 

Priority  upon  two  locations.  —  When  two 
locations  have  been  made  in  such  form  and 
shape  as  to  entitle  them  to  follow  the  lode 
in  its  downward  course,  their  rights  depend 
upon  the  question  of  priority.  "  In  cases  of 
controversy  where  the  right  exists  under  each 
valid  location  to  follow  the  lode  in  its  down- 
ward course  it  necessarily  follows  that  both 
locations  cannot  rightfully  occupy  the  same 
space  of  ground,  and  in  all  cases  where  a  con- 
troversy of  this' kind  arises  the  prior  locator 
must  prevail,  precisely  as  in  cases  of  like  con- 
troversy between  locations  overlapping  each 
other  lengthwise  on  the  course  of  the  lode." 
Tyler  Min.  Co.  v,  Sweeney,  (C.  C.  A.  1893)  54 
Fed.  Rep.  284.  See  also  Tyler  Min.  Co.  v. 
Last  Chance  Min.  Co.,  (1895)  71  Fed.  Rep. 
848. 

Rights  of  junior  locator.  —  So  long  as  no 
forcible  entry  is  made,  a  junior  locator  may 
project  the  end  line  of  his  claim  across  the 
surface  of  a  senior  location  for  the  purpose 
of  fixing  the  extralateral  rights  to  so  much 
of  the  vein  located  as  is  subject  to  location. 
Davis  V.  Shepherd,   (1903)  31  Colo.  141. 

Secondary  veins.  —  The  extralateral  rights 
in  secondary  veins  depend,  inter  alia,  upon 


the  extent  of  the  apexes  within  the  surface 
lines,  and,  while  the  end  lines  of  the  claim  as 
fixed  by  the  location  are  the  end  lines  of  all 
veins  apexing  within  its  exterior  boundaries, 
the  planes  which  bound  such  rights  of  differ- 
ent veins  may  be  as  different  as  the  extent 
of  their  respective  apexes,  though  all  such 
planes  must  be  drawn  vertically  downward 
parallel  with  the  end  lines.  There  can  be 
but  one  set  of  end  lines  for  one  location,  and 
these  must  perform  that  function  not  only 
for  the  discovery  vein,  but  for  all  other  veins 
apexing  within  the  surface  lines.  "This, 
however,  does  not  mean  that  all  such  veins 
have  exactly  the  same  extralateral  rights,  nor 
can  it  be  said  that  only  so  much  of  a  second- 
ary vein  as  apexes  within  that  part  of  the 
claim  where  the  apex  of  the  discovery  vein 
is  found  has  such  rights."  Ajax  Gold  Min. 
Co.  V.  Hilkey,  (1903)  31  Colo.  131.  See  also 
Walrath  v.  Champion  Min.  Co.,  (1898)  171 
U.  S.  293. 

Effect  of  a  patent.  —  A  patent  for  a  lode 
claim  takes  the  sub-surface  as  well  as  the 
surface,  and  there  is  no  other  right  to  disturb 
the  sub-surface  than  that  given  to  the  owner 
of  a  vein  apexing  without  its  surface  but 
descending  on  its  dip  into  the  sub-surface  to 
pursue  and  develop  that  vein.  St.  Louis 
Min.,  etc.,  Co.  v.  Montana  Min.  Co.,  (1904) 
194  U.  S.  235.  But  see  New  Dunderberg 
Min.  Co.  V.  Old,  (C.  C.  A.  1897)  79  Fed.  Rep. 
598. 

The  patent,  when  issued,  is  for  the  land, 
and  conveys  to  the  patentee  not  only  the  com- 
mon-law right  to  the  full  enjoyment  of  the 
surface  and  all  below  it,  but  also  the  right, 
in  the  case  of  a  vein,  to  pursue  that  vein 
throughout  its  entire  depth,  even  though  it 
may  pass  beyond  the  vertical  side  lines  of 
the  surface  location.  Hawke  v.  Deffebach, 
(1885)  4  Dak.  20. 

The  rights  of  a  patentee  are  to  be  deter- 
mined by  the  terms  of  his  patent,  and  when 
the  description  in  a  patent  gives  it  parallel 
end  lines,  and  grants  the  right  to  follow  all 
lodes  on  their  dip  outside  of  the  side  lines 
whose  apex  is  within  the  surface  lines  of  the 
claim,  the  courts  cannot  go  behind  it  in  a 
collateral  proceeding,  though  the  end  lines 
are  not  in  fact  parallel.  Waterloo  Min.  Co. 
I?.  Doe,  (C.  C.  A.  1897)  82  Fed.  Rep.  45. 

A  state  statute  requiring  an  affidavit  to 
be  attached  to  the  location  notice  of  a  mining 
claim  is  not  in  conflict  with  the  provisions  of 
this  section.  Van  Buren  i;.  McKinley,  ( Idaho 
1901)  66  Pac.  Rep.  936. 


Sec.  2323.  [Ovmers  of  turmels,  rights  o/.]  Where  a  tunnel  is  run  for  the 
development  of  a  vein  or  lode,  or  for  tlie  discovery  of  mines,  the  owners  of  such 
tunnel  shall  have  the  right  of  possession  of  all  veins  or  lodes  within  three  thou- 
sand feet  from  the  face  of  such  tunnel  on  the  line  thereof,  not  previously  known 
to  exist,  discovered  in  such  tunnel,  to  the  same  extent  as  if  discovered  from 
the  surface;  and  locations  on  the  line  of  such  tunnel  of  veins  or  lodes  not 
appearing  on  the  surface,  made  by  other  parties  after  the  commencement  of 
the  tunnel,  and  while  the  same  is  being  prosecuted  with  reasonable  diligence, 
shall  be  invalid ;  but  failure  to  prosecute  the  work  on  the  tunnel  for  six  months 
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shall  be  considered  as  an  abandonment  of  the  right  to  all  undiscovered  veins  on 
the  line  of  such  tunnel.      [i2.  S.] 

Sierra  Nevada  Consol.  Min.  Co.,  (1888)  2 
Idaho  420. 

When  a  party  has  discovered  a  lode  not 
appearing  on  the  surface  and  not  previously 
known  to  exist,  which  lies  in  such  position  in 
relation  to  a  tunnel  that  the  same  may  be  dis- 
covered therein,  and  taken  by  the  tunnel 
claimant,  he  can  be  restrained  from  acquiring 
such  lode  while  the  tunnel  claimant  is  prose- 
cuting his  tunnel  according  to  law.  Hope 
Min.  Co.  V.  Brown,  (1891)  11  Mont.  370. 

Rights  of  prior  surface  locator.  —  A  person 
does  not  acquire  by  virtue  of  a  tunnel  and 
tunnel-site  location  the  ownership  and  right 
to  the  possession  of  blind  veins  cut  therein, 
to  wit,  veins  or  lodes  not  appearing  on  the 
surface,  and  not  known  to  exist  prior  to  the 
date  of  location  of  said  tunnel  site,  as  against 
a  prior  surface  location  embracing  within  its 
boundaries  the  apex  of  such  blind  vein.  Cal- 
houn Gold  Min.  Co.  17.  Ajax  Gold  Min.  Qo,, 
(18U9)  27  Colo.  1. 

The  discovery  of  a  vein  in  a  tunnel  ^ives 
to  the  discoverer  rights  therein  though  he 
proceeds  with  the  tunnel,  and  after  finishing 
work  on  the  tunnel  does  not  immediately 
commence  to  develop  it.  Iron  Silver  Min. 
Co.  V.  Mike,  etc.,  Gold,  etc.,  Min.  Co.,  (1892) 
143  U.  S.  405. 

Rights  prior  to  passage  of  mining  law. — 
Where  a  location  was  made  prior  to  the  pas- 
sage of  any  general  mining  law,  the  limit  of 
the  length  of  the  tunnel  would  be  determined 
by  the  local  rules  and  customs  in  force  at  the 
time  of  the  location.  Glacier  Mountain  Sil- 
ver Min.  Co.  v.  Willis,  (1888)   127  U.  S.  481. 

The  "line"  of  the  tunnel  designates  a 
width  marked  by  the  exterior  or  sides  of  the 
tunnel.  Coming  Tunnel,  etc.,  Co.  v.  Pell, 
(1878)  4  Colo.  511.  See  also  Hope  Min.  Co. 
V,  Brown,  (1888)  7  Mont  656. 

If  a  tunnel  is  5»ooo  feet  in  length  the  claim 
would  not  be  void,  but  the  location  would  be 
good  to  the  extent  of  3,000  feet.  Glacier 
Mountain  Silver  Min.  Co.  v.  Willis,  (1888) 
127  U.  S.  481. 

Discoveries  within  300  feet  of  line  of  tun- 
nel.—  Third  persons  have  a  rij^ht  to  locate 
any  veins  or  lodes  within  a  distance  of  300 
feet  on  either  side  of  the  line  of  the  tunnel, 
but  not  on  the  line  of  the  tunnel.  Any  loca- 
tions so  made  are  at  the  risk  of  the  locators, 
for  upon  the  discovery  of  the  vein  or  lode  in 
the  tunnel,  all  locations  made  subsequent  to 
the  commencement  of  the  tunnel  become  in- 
valid, if  they  are  within  300  feet  of  the  vein 
or  lode,  and  within  1,500  feet  as  located  along 
the  vein  or  lode  discovered.  Hope  Min.  Co.  v. 
Brown,  (1888)  7  Mont.  557. 


Act  of  May  10,  1872,  ch.  152,  17  Stat.  L. 
92. 

'To  the  same  extent**  obviously  refers  to 
the  length  along  the  line  of  the  lode  or  vein. 
The  discovery  of  the  vein  in  the  tunnel, 
worked  according  to  the  provisions  of  the 
statute,  gives  a  right  to  the  possession  of  the 
vein  to  the  same  length  as  if  discovered  from 
the  surface,  and  a  location  on  the  surface  is 
not  essential  to  a  continuance  of  that  right. 
Campbell  v.  Ellet,  ^1897)   167  U.  S.  116. 

The  right  to  a  vein  discovered  in  a  tunnel 
may  be  exercised  by  locatii^g  the  claim  the 
full  length  of  1,500  feet  on  either  side  of  the 
tunnel,  or  in  such  proportion  thereof  on  either 
side  as  the  locator  may  desire.  Enterprise 
Min.  Co.  V.  Rico-Aspen  Consol.  Min.  Co., 
(1897)   167  U.  S.  113. 

Location  for  discovery.  —  The  privilege 
granted  by  this  section  applies  to  one  who 
locates  a  tunnel  for  discovery  purposes  as 
well  as  for  development  purposes.  Fissure 
Min.  Co.  17.  Old  Susan  Min.  Co.,  (1900)  22 
Utah  438. 

The  right  of  locating  a  claim  to  a  vein 
arises  upon  its  discovery  in  the  tunnel,  and 
the  right  to  the  vein  discovered  dates  by  re- 
lation back  to  the  time  of  the  location  of  the 
tunnel  site.  Enterprise  Min.  Co.  1;.  Rico- 
Aspen  Consol.  Min.  Co.,  (1897)  167  U.  S. 
113.  See  also  Campbell  17.  Ellet,  (1897)  167 
U.  S.  116.  But  see  Coming  Tunnel,  etc.,  Co. 
r.  Pell,  (1878)  4  Colo.  507. 

Rights  as  against  surface  locator.  —  This 
section  contemplates  that  tunnels  may  be  run 
for  the  development  of  veins  or  lodes  or  for  the 
discovery  of  mines,  gives  a  right  of  possession 
of  such  veins  or  lodes  if  not  previously  known 
to  exist,  and  makes  locations  on  the  surface 
after  the  commencement  of  the  tunnel  in- 
valid. There  is  no  implication  of  a  displace- 
ment of  surface  locations  made  before  the 
commencement  of  the  tunnel.  There  can  be 
no  implication  of  a  conflict  with  the  rights 
given  by  section  2322 ;  those  rights  are  exclu- 
sive, and  a  tunnel  can  only  be  run  in  subordi- 
nation to  them.  Calhoun  Grold  Min.  Co.  v, 
Ajax  Gold  Min.  Co.,  (1901)   182  U.  S.  607. 

The  effect  of  this  section  is  to  withdraw 
from  exploration  for  lodes  not  appearing  on 
the  surface  so  much  of  the  public  domain  as 
lies  upon  the  face  of  a  tunnel,  and  to  reserve 
such  for  the  benefit  of  the  proprietor  of  the 
tunnel  so  long  as  he  prosecutes  his  work 
thereon  with  reasonable  diligence,  and  gives 
him  the  right  of  possession  for  this  purpose, 
and  such  tunnel  locator  may  avail  himself  of 
the    provisions    of    section    2326.    Back    t;. 


S6C.  2324.  [^Regulations  made  hy  viiners.^  The  miners  of  each  mining- 
district  may  make  regulations  not  in  conflict  with  the  laws  of  the  United  States, 
or  with  the  laws  of  the  State  or  Territory  in  which  the  district  is  situated, 
governing  the  location,  manner  of  recording,  amount  of  work  necessary  to  hold 
possession  of  a  mining-claim,  subject  to  the  following  requirements :  The  loca- 
tion must  be  distinctly  marked  on  the  ground  so  that  its  boundaries  can  be 
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readily  traced.  All  records  of  mining-claims  hereafter  made  shall  contain  the 
name  or  names  of  the  locators,  the  date  of  the  location,  and  such  a  description 
of  the  claim  or  claims  located  by  reference  to  some  natural  object  or  permanent 
monument  as  will  identify  the  claim.  On  each  claim  located  after  the  tenth 
day  of  May,  eighteen  hundred  and  seventy-two,  and  until  a  patent  has  been 
issued  therefor,  not  less  than  one  hundred  dollars'  worth  of  labor  shall  be  per- 
formed or  improvements  made  during  each  year.  On  all  claims  located  prior 
to  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two,  ten  dollars'  worth 
of  labor  shall  be  performed  or  improvements  made  by  the  tenth  day  of  June, 
eighteen  hundred  and  seventy-four,  and  each  year  thereafter,  for  each  one  hun- 
dred feet  in  length  along  the  vein  until  a  patent  has  been  issued  therefor;  but 
where  such  claims  are  held  in  common,  such  expenditure  may  be  made  upon 
any  one  claim ;  and  upon  a  failure  to  comply  with  these  conditions,  the  claim 
or  mine  upon  which  such  failure  occurred  shall  be  open  to  relocation  in  the 
Fame  manner  as  if  no  location  of  the  same  had  ever  been  made,  provided  that 
the  original  locators,  their  heirs,  assigns,  or  legal  representatives,  have  not 
resumed  work  upon  the  claim  after  failure  and  before  such  location.  Upon 
the  failure  of  any  one  of  several  co-owners  to  contribute  his  proportion  of  the 
expenditures  required  hereby,  the  co-owners  who  have  performed  the  labor  or 
made  the  improvements  may,  at  the  expiration  of  the  year,  give  such  delinquent 
co-owner  personal  notice  in  writing  or  notice  by  publication  in  the  newspaper 
published  nearest  the  claim,  for  at  least  once  a  week  for  ninety  days,  and  if  at 
the  expiration  of  ninety  days  after  such  notice  in  writing  or  by  publication 
such  delinquent  should  fail  or  refuse  to  contribute  his  proportion  of  the 
expenditure  required  by  this  section,  his  interest  in  the  claim  shall  become  the 
property  of  his  co-owners  who  have  made  the  required  expenditures.  Provided, 
That  the  period  within  which  the  work  required  to  be  done  annually  on  all 
impatented  mineral  claims  shall  commence  on  the  first  day  of  January  succeed- 
ing the  date  of  location  of  such  claim,  and  this  section  shall  apply  to  all  claims 
located  since  the  tenth  day  of  May,  anno  Domini  eighteen  hundred  and  seventy- 
two.      [R.  8.] 


Act  of  May  10,  1872,  ch.  152,  17  Stat.  L.  92. 
The  proviso  was  added  to  the  section  by 
Act  of  Jan.  22,  1880,  ch.  9,  sec.  2,  21  Stat.  L. 
61. 

See  amendments  in  following  text,  and  the 
following  note. 

Effect  of  proviso  added  by  Act  of  Jan. 
2a,  i88o,  ch.  g.  —  The  Act  of  Jan.  22, 
1880,  did  not  act  retrospectively  so  as  to 
save  a  locator  from  the  consequences  of 
a  failure  to  perform  the  annual  work  for 
the  vear  1879.  Slavonian  Min.  Co.  v. 
Perasich,  (1881)  7  Fed.  Rep.  331. 

This  statute  could  not  be  retroactive 
so  as  to  divest  a  right  a  relocator  had  al- 
ready acquired  under  the  law.  Hall  v» 
Hale,  (1885)  8  Colo.  351.  See  also  Mc- 
Ginnis  v.  Egbert,  (1884)  8  Colo.  61. 

The  statute  must  be  construed  to  ope- 
rate   as    an   extension   and   not    as    an 
abridgment  of  the  locator's  time.     Hall 
17.  Hale,  (1885)  8  Colo.  361. 
This  section  was  first  amended  by  Act  of 
June  6,  1874,  ch.  220,  18  Stat.  L.  61,  by  pro- 
viding "  that  the  time  for  the  first  annual  ex- 
penditure on  claims  located  prior  to  the  pas- 
sage of  said  act  shall  be  extended  to  the  first 
day  of  January,  eighteen  hundred  and  sev- 
enty-five." 


This  Act  does  not  work  a  forfeiture 
for  failure  to  perform  any  work  before 
January,  1876.     The  effect  of  the  statute 
was  to  continue  the  exclusive  possessory 
rights  of  the  original  locator  and  his  as- 
signs without  any  work  at  all  until  Janu- 
ary, 1875,  and  afterwards,  if,  before  an- 
other entered  on  his  possession,  and  re- 
located the  claim,  he  resumed  work  to 
the   extent   required    by   the   law.      His 
rights   after   resumption   were   precisely 
what  they  would  have  been  if  no  default 
had  occurred.     Belk  v.  Meagher,   (1881) 
104  U.  S.  282.     See  Thompson  v.  Jacobs, 
(1883)   3  Utah  248. 
It  was  again  amended  by  Act  of  Nov.  3. 
1893,  ch.  12,  28  Stat.  L.  6,  by  providing  that 
the  provision   requiring  an  annual   expendi- 
ture **  be  suspended  for  the  year  eighteen  hun- 
dred and  ninety-three  so  that  no  mining  claim 
which  has  been  regularly  located  and  recorded 
as  required  by  the  local  laws  and  mining  regu- 
lations shall  be  subject  to  forfeiture  for  non- 
performance of  the  annual  assessment  for  the 
year    eighteen    hundred    and    ninety-three: 
Provided,  Tliat  the  claimant  or  claimants  of 
any  mining  location,  in  order  to  secure  the 
benefits  of  this  act  shall  cause  to  be  recorded 
in  the  office  where  the  location  notice  or  cer- 
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tifieate  is  filed  on  or  before  December  thirty- 
first,  eighteen  hundred  and  ninety-three,  a 
notice  t£at  he  or  they,  in  good  faith  intend 
to  hold  and  work  said  claim:  Provided^  how- 
ever. That  the  provisions  of  this  act  shall  not 
apply  to  the  State  of  South  Dakota.*' 

A  similar  provision  was  made  by  the  Act 

of  July  18,  1894,  ch.  142,  28  Stat.  L.  114,  as 

to  the  annual  expenditure  for  the  year  1894. 

Under  t?ie  Act  of  Nov,  3,  1893,  ch.  12, 

the  folUnoing  decisions  were  rendered: 

The  right  of  a  party  to  recover  based 
upon  the  Acts  of  Nov.  3,  1893,  and  July, 
1894,  suspending  the  forfeiture  of  mining 
claims  for  failure  to  do  the  required 
amoimt  of  work,  raises  a  federal  ques- 
tion. De  Lamar's  Nevada  Gold  Min.  Co. 
V.  Nesbitt,  (1900)   177  U.  S.  628. 


When  notices  had  been  recorded  un- 
der an  agreement  between  parties  recog- 
nized by  each  other  as  co-owners  and  de- 
fendants in  common  under  an  honest  be- 
lief that  title  had  been  acquired  by 
virtue  of  judgments  and  sales  made 
thereunder,  the  mine  was  not  subject  to 
relocation.  "  In  case  of  conflicting  loca- 
tions of  the  same  mining  claim,  the  re- 
spective claimants  are  both  required  to 
perform  the  annual  labor,  and  in  1893 
and  1894  they  were  both  required  to  do 
the  required  assessment  work,  or  cause 
the  prescribed  notice  to  be  recorded  in 
lieu  thereof,  yet  in  no  such  case  could 
both  have  a  valid  claim  to  the  same 
mine."  Nesbitt  v.  Delamar's  Nevada 
Gold  Min.  Co.,  (1898)  24  Nev.  273. 


An  act  to  amend  section  two  thousand  three  hundred  and  twenty-four  of  the  revised 
statutes,  relating  to  the  devdopment  of  the  mining-resources  of  the  United  States. 

[Act  of  Feb.  11,  1876,  oh,  41,  18  Stat,  L.  316.] 

[Moneys  expended  on  tunnels  for  mining  purposes  to  be  deemed 
expended  on  lode,^  That  section  two  thousand  three  hundred  and 
twenty -four  of  the  revised  statutes,  be,  and  the  same  is  hereby,  amended 
so  that  where  a  person  or  company  has  or  may  run  a  tunnel  for  the 
purposes  of  developing  a  lode  or  lodes,  owned  by  said  person  or  com- 
pany, the  money  so  expended  in  said  tunnel  shall  be  taken  and  con- 
sidered as  expended  on  said  lode  6r  lodes,  whether  located  prior  to  or 
since  the  passage  of  said  act;  and  such  person  or  company  shall  not 
be  required  to  perform  work  on  the  surface  of  said  lode  or  lodes  in  order 
to  hold  the  same  as  required  by  said  act,      \_18  Stat.  L.  315.'\ 


This  Act  is  incorporated  in  the  second 
edition  of  the  Revised  Statutes  at  the 
end  of  section  2324. 

In  Chambers  v.  Harrington,  (1884)  111 
U.  S.  365,  the  court  said  that  this  stat- 
ute does  not  affect  the  character  of  either 


work  to  be  done  or  improvements  to  be 
made  according  to  the  law  as  it  stood 
before  the  enactment  of  the  statute,  ex- 
cept as  it  gives  a  special  value  to  making 
a  tunnel.  See  also  Book  v.  Justice  Min. 
Co.,   (1893)   58  Fed.  Rep.  117. 


An  Act  To  relieve  owners  of  mining  claims  who  enlist  in  the  military  or  naval  service 
of  the  United  States  for  duty  in  the  war  with  Spain  from  performing  assessment 
work  during  such  term  of  service. 

[Act  of  July  2,  1808,  ch.  663,  30  Stat,  L,  661.] 

[Sec.  1.]  [Volunteers  in  war  with  Spain  relieved  from  assessment 
worlc.'\  That  the  provisions  of  section  twenty-three  hundred  and  twenty- 
four  of  the  Revised  Statutes  of  the  United  States,  which  require  that 
on  each  claim  located  after  the  tenth  day  of  May,  eighteen  hundred  and 
seventy-two,  and  until  patent  has  been  issued  therefor,  not  less  than  one 
hundred  dollars'  worth  of  labor  shall  be  performed  or  improvements 
made  during  each  year,  shall  not  apply  to  claims  or  parts  of  claims 
owned  by  persons  who  may  enlist  in  the  vohmteer  army  or  navy  of  the 
United  States  for  service  in  a  war  between  this  country  and  Spain,  so 
that  ho  mining  claim  or  any  part  thereof  owned  by  such  person  which 
has  been  regularly  located  and  recorded  shall  be  subject  to  forfeiture 
for  nonperformance  of  the  annual  assessments  until  six  months  after 
such  owner  is  mustered  out  of  the  service,  or,  if  he  should  not  survive 
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the  war,  then  six  months  after  his  death  in  the  service.     [56>  Stat  L. 
661.'] 

Sec.  2.  [Notice  of  enlistment,  etc.,  to  he  given.]  That  those  desir- 
ing to  take  advantage  of  this  Act  shall  file,  or  cause  to  be  filed,  a  notice 
in  the  clerk's  office  where  the  location  certificate  of  said  mine  is  recorded 
before  the  expiration  of  the  assessment  year,  giving  notice  of  his  enlist- 
ment and  of  his  desire  to  hold  said  claim  under  this  Act  [30  Stai.  L. 
661.] 

The  filing  of  a  notice  of  enlistment  is  in  the  location  and  avoids  the  forfeiture 

equivalent  to   resumption   and  full  per-  which  might  have  resulted  from  failure 

formance  of  the  annual  assessment  work  to   perform  the  work  of   the  preceding 

for  that  year  and  saves  to  the  locator  in  year.     Field  v.  Tanner,   (Colo.  1904)   76 

the  absence  of  a  relocation  all  the  rights  Pac.  Rep.  919. 

Sec.  3.  [Cooivners  not  exempt  from  labor  —  transfer  of  forfeited 
interest.]  That  if  any  such  enlisted  soldier  or  sailor  has  a  coowner  or 
coowners  in  any  mining  claim,  and  who  are  not  in  the  Army  or  Navy, 
and  such  coowner  or  coowners  fail  to  do  such  a  proportion  of  one  hun- 
dred dollars'  worth  of  work  per  annum  as  the  interest  of  such  non- 
enlisted  person  or  persons  bears  to  the  whole  claim,  then  such  interest 
shall  be  open  to  relocation  by  any  other  qualified  person  or  persons  by 
their  doing  the  necessary  work  thereon  and  filing  an  affidavit  of  labor 
showing  the  forfeiture  and  that  the  relocators  had  done  the  annual  work 
required  of  such  nonenlisted  persons  and  succeeded  them  in  right  under 
this  Act,  which  work  may  be  done  at  any  time  after  the  expiration  of 
the  assessment  year  and  before  the  former  owners  resume  work  thereon; 
The  work  and  affidavit  aforesaid  shall  operate  as  a  transfer  of  said  for- 
feited interest  from  the  former  owners  to  said  relocators.  [30  Stat.  L. 
661.] 

In  General.  the  statute  as  to  definitely  marking  the  loca- 

mi.    -a  v^    X  i.v      X  i.    X         .«  .^*.  ^^^^1^  tion.     Fuuk  V,  Sterrett,   (1881)   69  Cal.  614. 

The  right  of  the  state  to  pass  acts  supple-  g^^  ^^^^  Holland  v.  Mt.  Auburn  Gold  Quartz 

menting    the    Federal    Minmg    Statutes    is  ^^jj^j    q^     (1878)  53  Cal    149 

recognized    by    this    section.     Copper    Globe  '  ^^  ^^^^^.^  ^^^^  ^^^  '        '^^^^  ^^^  ^^^^^ 

Mm.  Co.  i?.  Allman,  (1901)  23  Utah  410.  ^^j^^  ^^^^^  ^^  indicated  by  physical  marks  or 

A  local  regulation  may  be  evidenced  by  a  ,„onu^ent8,  nor  in  any  particular  or  desig- 

written  rule  or  by  an  observed  custom  m  the  ^^^^^  manner.     Any  marking  on  the  ground, 

district  not  m  writing.    ^ -Doe  v.   Waterloo  .whether  by  stakes,  monuments,  mounds,   or 

Mm.  Co.,  (C.  C.  A.  1895)  70  Fed.  Rep.  459.  written  notices,  whereby  the  boundaries  of  the 

Intent  to  abandon. -\V  here  a  valid  loca  ideation  can  be  readily  traced,  is  sufficient, 

tion  of  a  minmg  claim  has  been  made  and  ^        ^^  j^j       j^jj^^    ^^    ^    Brown,   (C.  C.  A. 

work  done  thereon  in  good  faith,  possession  1902)   119  Fed  Rep  55 

maintained,   and   no   evidence   appears  from         'r^-j^^^  degree*  of  certainty  with   which  the 

which   an   intention  to  abandon   may  be  in-  ^^^j  ^^  ^^^  ^     ^^^^  ^^^^  ^j^^  ^^^^^  ^^^ 

ferred,  the  courts  should  construe  the  law  boundaries  of  the  subject-matter  of  the  grant 
liberally  to  prevent  forfeiture.  Emerson  v.  j^  ^^^^  required  in  the  original  location  to  be 
McWhirter,  (1901)  133  Cal.  610.  ^^^j^  by  the  discoverer  of  the  lode.  Drum- 
Refers  to  placer  as  well  as  lode  clauns.--  ^^^^  ^  j^  (jgSG)  9  Colo.  538. 
The  provisions  of  the  stetute  concerning  the  j^  j^  evident  from  the  provisions  of  this 
marking  of  boundaries,  the  recording  of  section  that  the  location  as  made  and  defined 
claims,  and  the  performance  of  annual  labor  ^^^^  control  not  only  the  rights  of  the  claim- 
to  the  extent  of  one  hundred  dollars  on  each  ^^^  ^  ^^e  vein  or  lode  within  its  surface 
claim,  refer  to  placer  claims  as  well  as  to  y  ^^^^  ^j^^  „^^  ^^^^eral  rights.  Kinsr  r. 
lode  or  vein  claims.  Sweet  t?.  Webber  (1884)  ^^^^  ^^  ^  ^j„  ^o.,  (1894)  152  U.  S.  227. 
7  Colo.  443.     See  also  Morgan  v.  Tillotteon,  ,^g  boundary  should  be  marked  upon  the 

(1887)   73  Cal.  520;  Carney  v.  Arizona  Gold  ^^.^^^j^  ^^  ^^at  any  person  of  reasonable  in- 

Min.  Co.,  (1884)  65  Cal.  40.  telligence  could  go  upon  the  ground  either 

,,         „     ^                    ^,  with  or  without  a  copy  of  the  notice  of  loca- 

LocATioN  Must  Be  Distinctly  Marked.  ^.^^^  ^^^  readily  trace  the  claim  out  and  find 

In  general.  —  A  party  can  insure  a  right      its  boundaries  and  limits.    Willeford  v.  Bell, 
to  the  possession  of  a  mining  claim  only  by       (Cal.  1897)  49  Pac.  Rep.  6. 
showing  a  compliance  with  the  requisites  of  The  location  of  a  vein  or  lode  as  running 
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in  a  certain  direction,  not  marked  on  the 
surface  for  years,  nor  developed,  but  simply 
indicated  by  a  notice,  cannot  prevail  against 
a  claim  subsequently  located  by  another  party 
on  ground  different  from  that  thus  indicated, 
after  the  latter  has  been  developed  by  years 
of  labor  and  large  expenditures,  without  ob- 
jection by  the  first  locators,  because  subse- 
quent explorations  by  them  disclose  the  fact 
that  their  vein  runs  in  a  different  direction 
from  what  they  supposed,  and  in  its  true 
.  course  covers  the  subsequent  claim.  O'Reilly 
17.  Campbell,   (1886)   116  U.  S.  418. 

A  mining  c2atm  not  within  any  mining  dis- 
trict is  governed  by  the  general  provisions  of 
this  section  as   to  marking  the  boundaries. 
•Howeth  V.  Sullenger,   (1896)    113  Cal.  550. 

Posting  of  notice  not  required. —  Ihis  sec- 
tion merely  requires  that  the  locations  shall 
be  distinctly  marked  on  the  ground,  so  that 
their  boundaries  can  be  readily  traced.  It 
does  not  require  the  posting  of  notices  to  con- 
stitute a  sufficient  location.  Haws  v.  Vic- 
toria Ck>pper  Min.  Co.,  (1895)  160  U.  S.  318. 
As  to  time  of  discovery.  —  It  is  not  essen- 
tial  to  the  validity  of  a  location  that  the  dis- 
covery shall  have  preceded  or  shall  coexist 
with  the  posting  of  the  notice  and  the  demar- 
kation  of  boundaries.  The  discovery  may  be 
made  subsequently  and  when  made  operates 
to  perfect  the  location  against  all  the  world 
saving  those  whose  bona  fide  rights  have  in- 
tervened. One  who  thus  in  good  faith  makes 
his  location,  remains  in  possession,  and  with 
due  diligence  prosecutes  his  work  toward  a 
discovery,  is  fully  protected  against  all  forms 
of  possible  fraudulent,  surreptitious,  or  clan- 
destine entries  and  intrusions  upon  his  pos- 
session. Miller  v.  Chrisman,  (1903)  140  Cal. 
440,  an  action  to  quiet  title  to  the  location  of 
an  oil  claim,  under  the  Act  of  Feb.  11,  1897, 
ch.  216,  29  Stat.  L.  526. 

Time  to  mark  boundaries.  —  The  marking 
of  the  boundaries  of  the  claim  may  precede 
the  description,  or  the  description  may  pre- 
cede the  marking.  If  both  are  completed  be- 
fore the  rights  of  others  intervene,  the  earlier 
act  will  inure  to  the  benefit  of  the  locator  as 
of  the  date  of  the  later,  and  a  complete  pos- 
sessory title  to  the  premises  will  vest  in  him 
as  of  the  later  date.  Erwin  v.  Perego,  ( C.  C. 
A.  1899)  93  Fed.  Rep.  611. 

Reasonable  time.  —  No  exact  time  is  lim- 
ited within  which  the  marking  of  the  bound- 
aries shall  be  done;  a  reasonable  time  there- 
for is  impliedly  given.  It  was  held  that  eight 
days  under  the  circumstances  was  not  an  un- 
reasonable time,  in  Union  Min.,  etc.,  Co.  v. 
Leitch,  (1901)  24  Wash.  588.  See  also  Glee- 
son  V.  Martin  White  Min.  Co.,  (i»78)  13 
Nev.  442. 

In  Doe  V.  Waterloo  Min.  Co.,  (C.  C.  A. 
1895)  70  Fed.  Rep.  455,  it  was  held  that 
under  the  circumstances  twenty  days  was  a 
reasonable  time  to  allow  for  the  completion 
of  the  location. 

In  the  absence  of  some  local  rule  of  miners 

or  legislative  regulation  allowing  some  time 

for  exploration,  the  discoverer  of  a  lode  or 

veim  must  immediately  locate  his  claim  by 

distinctly  marking  the  same  on  the  ground  in 

order  to  hold  it  against  a  subsequent  valid 


location  peaceably  made.    Patterson  v.  Tar- 
bell,  (1894)  26  Oregon  36. 

Removal  or  obliteration  of  marks.  —  When 
a  locator  has  distinctly  marked  the  boimdary 
lines,  and  has  acquired  the  right  of  posses- 
sion, that  right  cannot  be  divested  by  the 
removal  or  obliteration  of  the  stakes,  monu- 
ments, marks,  or  notices,  without  the  act  or 
fault  of  the  locator,  during  the  time  he  con- 
tinues to  perform  the  necessary  work  upon 
the  claim  and  to  comply  with  the  law  in  all 
other  essential  respects.  Walsh  v.  Erwin, 
(1902)  115  Fed.  Rep.  531.  See  also  Smith 
V.  Newell,  (1898)  86  Fed.  Rep.  56;  Jupiter 
Min.  Co.  V.  Bodie  Consol.  Min.  Co.,  (1881)  11 
Fed.  Rep.  677. 

Against  undisputed  evidence  that  stakes 
were  placed  upon  a  location,  evidence  to  the 
effect  that  the  stakes  could  not  be  found  sev- 
eral years  after  raises  no  presumption. 
Temescal  Oil  Min.,  etc.,  Co.  v.  Salcido,  (1902) 
137  Cal.  212. 

Marking  second  location.  —  When  a  locator 
has  placed  stakes  with  moimds  of  rock,  etc., 
at  each  comer  of  the  surface  ground  and  at 
the  centre  of  the  end  lines  and  some  time 
thereafter  concludes  to  make  a  second  loca- 
tion, the  second  location  is  sufficient  in  mak- 
ing use  of  the  N  stakes  standing  on  the  ground 
without  putting  new  stakes  to  mark  the 
boundaries.  Conway  v.  Hart,  (1900)  129 
Cal.  483. 

Whether  distinctly  marked  question  of 
fact.  —  Whether  the  location  of  a  mining 
claim  has  been  distinctly  marked  on  the 
ground  so  that  its  boundaries  can  be  readily 
traced,  is  a  question  of  fact  to  be  determined 
in  each  case  oy  the  trial  court  upon  the  evi- 
dence presented  to  it  upon  that  issue.  Mc- 
Carthy 17.  Phelan,  ( 1901 )  132  Cal.  404,  citing 
Erhardt  v.  Boaro,  (1885)  113  U.  S.  527; 
Hammer  V.  Garfield  Min.,  etc.,  Co.,  (1889) 
130  U.  S.  291 ;  Bennett  17.  Harkrader,  (1895) 
158  U.  S.  441;  Book  v.  Justice  Min.  Co., 
(1893)  58  Fed.  Rep.  106;  Wamock  v.  De 
Witt,  (1895)  11  Utah  324;  Golden  Fleece 
Gold,  etc.,  Min.  Co.  17.  Cable  Consol.  Gold,  etc., 
Min.  Co.,  (1877)  12  Nev.  312;  Gleeson  v. 
Martin  White  Min.  Co.,  (1878)  13  Nev.  442, 
and  Howeth  v.  Sullenger,  (1896)  113  Cal. 
547.  See  also  Du  Prat  v.  James,  (1884)  65 
Cal.  555. 

Aided  by  posted  notices.  —  Posted  notices 
cannot  be  substituted  for  the  marking,  but 
they  may  be  an  aid  in  determining  the  situs 
of  the  monuments.  They  therefore  constitute 
a  part  of  the  marking  as  does  every  other 
object  placed  on  the  ground  for  the  purpose 
of  marking  it  or  otherwise,  if  it  in  fact  does 
help  to  mark  it.  Eaton  v.  Norris,  (1901)  131 
Cal.  564. 

Sufficiently  marked.  —  A  blazed  tree  at  the 
point  where  a  notice  is  posted  and  on  one  of 
the  boundary  lines,  and  three  comer  stakes 
at  stated  distances  from  the  notice  and  from 
each  other,  would  enable  a  surveyor  without 
difficulty  to  ascertain  the  exact  limits  of  the 
location,  and  a  prospector  could  easily  ascer- 
tain the  lines  of  the  ground  staked  off. 
Walsh  17.  Erwin,  (1902)   115  Fed.  Rep.  531. 

Substantial  stakes  were  placed  at  each  cor- 
ner of  the  claim  about  four  feet  high  and 
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four  inches  in  diameter;  similar  stakes  were 
also  placed  at  the  discovery  point  of  the 
claim  and  at  a  point  on  the  northwest  side 
line  and  a  point  on  the  southeast  side  line 
thereof.  The  shape  of  the  claim  as  marked 
was  approximately  a  parallelogram.  On  a 
discovery  stake  and  on  a  tree  about  twenty 
feet  therefrom  were  nailed  notices  of  location, 
written  on  paper  which  contained  the  name 
of  the  claim,  the  date  of  location,  the  names 
of  the  locators,  and  an  attempted  description 
of  the  claim;  the  claim  was  on  a  ridge,  and 
while  there  were  some  trees  on  it,  it  did  not 
appear  that  they  were  thick  or  that  there  was 
any  difficulty  in  seeing  the  comer  stakes.  It 
was  held  that  the  claim  was  sufficiently 
marked.  Smith  v.  Newell,  (1898)  86  Fed. 
Rep.  67. 

If  the  centre  line  of  the  location  of  a  lode 
claim  lengthwise  along  the  lode  be  marked 
by  a  prominent  stake  or  monument  at  each 
end  thereof,  upon  one  or  both  of  which  is 
placed  a  written  notice  showing  that  the  lo- 
cator claims  the  length  of  said  line  upon  the 
lode  from  stake  to  stake,  and  a  certain  speci- 
fied number  of  feet  in  width  on  each  side  of 
said  line,  such  location  of  the  claim  is  so 
marked  that  the  boundaries  may  be  readily 
traced;  and,  so  far  as  the  marking  of  the 
location  is  concerned,  is  a  sufficient  com- 
pliance with  the  law.  North  Noonday  Min. 
Co.  t?.  Orient  Min.  Co.,  (1880)  1  Fed.  Rep. 
53^.  See  also  Moore  v.  Steelsmith,  (1901) 
1  Alaska  137;  Gleeson  v.  Martin  White  Min. 
Co.,  (1878)   13  Nev.  442. 

In  Eaton  v,  Norris,  (1901)  131  Cal.  564, 
it  was  held  that  two  adjoining  claims  were 
sufficiently  marked  when  they  were  each 
marked  at  the  corners  by  four  oak  stakes 
about  one  and  one-half  feet  in  length  flattened 
on  two  sides  and  driven  into  the  ground  four 
or  five  inches,  two  of  the  stakes  being  at  the 
ends  of  the  dividing  linie  and  common  to  both 
claims.  In  the  middle  of  the  dividing  line 
was  an  oak  tree  blazed  on  two  sides  on  which 
the  notices  of  location  were  posted.  In  these 
notices  the  two  claims  were  described  re- 
spectively by  course  and  distance  running 
from  the  tree  to  a  stake  and  from  stake  to 
stake  at  the  point  of  beginning. 

When  corners  only  are  established  and 
no  side  or  end  lines  are  in  any  way  laid  down 
the  boundaries  are  sufficiently  marked  when 
the  stakes  and  mounds  at  the  comers  are 
prominent  and  permanent  monuments,  by 
which,  and  the  descriptions  in  the  notices, 
the  claims  can  be  identified.  Du  Prat  v, 
James,  (1884)  65  Cal.  555. 

Where  the  notice  of  location  gives  the 
length  and  breadth  of  the  claim  from  the  dis- 
covery monument  and  three  corners  are  prop- 
erly marked  and  the  centres  of  both  end  lines 
are  also  properly  marked,  there  ought  to  be 
no  difficulty  in  tracing  the  entire  boundary 
under  ordinary  circumstances.  Wamock  t?.' 
DeWitt,  (1895)  11  Utah  328. 

Insufficiently  marked.  —  The  law  is  manda- 
tory in  requiring  that  mining  claims  must  be 
so  marked  upon  the  ground  that  the  bound- 
aries thereof  can  be  readily  traced.  This  re- 
quirement is  not  fulfilled  by  simply  setting 
a  post  at  or  near  the  place  of  discovery,  and 


setting  stakes  at  each  of  the  comers  of  the 
claim  and  at  the  centres  of  the  end  lines,  un« 
less  the  topography  of  the  ground  is  such 
that  a  person  accustomed  to  tracing  the  lines 
of  mining  claims  can,  after  reading  the  de- 
scription of  the  claim  in  the  posted  notice  of 
location,  by  a  reasonable  and  bona  fide  effort 
to  do  so,  fiind  all  of  the  stakes  and  thereby 
trace  the  lines.  Ledoux  v.  Forester,  (1899) 
94  Fed.  Rep.  602. 

A  notice  of  location  posted  on  a  stake, 
claiming  500  feet  one  way  and  1,000  feet  in 
another  way  on  the  vein  discovered,  with  300 
feet  on  each  side  of  the  same,  was  held  not  to 
be  a  sufficient  marking  of  the  boundaries  in 
Doe  f?.  Waterloo  Min.  Co.,  (C.  C.  A.  1895)  70 
Fed.  Rep.  455,  in  which  case  the  court  said 
that  since  the  Act  of  1872  it  has  generally 
been  held  that  in  some  way  the  location 
should  be  made  in  the  form  of  a  parallelo*. 
gram,  and  so  marked  that  its  boundaries  can 
be  readily  traced.  See  also  Gelcich  v.  Mori- 
arty,  (1878)  53  Cal.  217. 

Setting  stakes  at  one  end  of  a  claim,  and 
failing  to  set  stakes  at  the  other  end  because 
of  the  impossibility  of  getting  over  the  moun- 
tain on  the  line*  of  the  claim  at  the  time  the 
survey  was  made,  was  held  not  to  be  a  com- 
pliance with  the  statute,  when  it  appeared 
that  the  other  end  of  the  claim  was  not  in- 
accessible from  the  other  side  of  the  moun- 
tain. Croesus  Min.,  etc.,  Co.  v,  Colorado 
Land,  etc.,  Co.,  (1884)   19  Fed.  Rep.  78. 

A  posted  notice  merely  referring  to  the 
legal  subdivision  where  public  surveys  have 
extended  over  the  land  does  not  dispense  with 
the  statutory  requirement  as  to  marking  off 
the  boundaries.  White  v,  Lee,  (1889)  78 
Cal.  593. 


Natural  Object  ob  Pebmanent  Moitdicent. 

In  general.  —  These  provisions,  as  appears 
on  their  face,  are  designed  to  secure  a  definite 
description  —  one  so  plain  that  the  claim  can 
be  readily  ascertained.  A  reference  to  some 
natural  object  or  permanent  monument  is 
named  for  that  purpose.  Of  course  this  sec- 
tion means  when  such  reference  can  be  made. 
Mining-lode  claims  are  frequently  found 
where  there  are  no  permanent  monuments  or 
natural  objects  other  than  rocks  or  neighbor- 
ing hills.  Stakes  driven  into  the  ground  are 
in  such  cases  the  most  certain  means  of  iden- 
tification. Hammer  v.  Garfield  Min.,  etc., 
Co.,  (1889)  130  U.  S.  299.  See  also  Bennett 
i\  Harkrader.  (1895)  158  U.  S.  444. 

Natural  objects  or  permanent  monuments 
referred  to  are  not  required  to  be  on  the 
ground  located,  although  they  may  be,  and 
the  natural  object  may  be  any  fixed  natu- 
ral object,  and  such  permanent  monument 
may  consist  of  a  prominent  post  or  stake 
firmly  planted  in  the  ground  or  of  a  shaft 
sunk  in  the  ground.  North  Noonday  Min.  Co. 
V,  Orient  Min.  Co.,  (1880)  1  Fed.  Rep.  533. 
See  also  Jackson  v.  Dines,  (1889)  13  (k\o,  90, 
as  to  a  reference  to  the  direction  of  a  claim 
from  mountain  peaks. 

A  prospect  nole,  rock  moniunent,  and 
stakes  are,  within  the  meaning  of  the  law, 
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permanent  monuments.     Hansen  v.  Fletcher, 
(1894)    10  Utoh  271. 

A  location  with  monuments  consisting  of 
a  pile  of  rocks  on  a  section  surveyed  by  the 
government  surveyor,  and  stakes  two  or  three 
inches  in  diameter  standing  a  foot  above  the 
ground  set  at  each  comer  of  lines  run  from 
the  pile  of  rocks,  is  a  sufficient  compliance 
with  this  section.  Temescal  Oil  Min.,  etc., 
Co.  t?.  Salcido,  (1902)   137  Gal.  212. 

Bonndaries  defined  by  blazed  trees,  stakes, 
and  stumps  of  small  trees,  the  bodies  of  the 
trees  being  cut  off  from  four  -to  six  feet  above 
ground  and  the  stumps  squared,  were  held  to 
be  sufficient  artificial  monuments.  Allen  v. 
Dunlap,  (1893)  24  Oregon  236. 

Posts,  from  five  to  seven  inches  in  diame- 
ter, firmly  planted  in  the  ground,  and  stand- 
ing not  less  than  five  feet  above  ground,  are 
"  permanent  monuments "  within  the  mean- 
ing of  this  statute.  Credo  Min.,  etc.,  Co.  v. 
Highland  Min.,  etc.,  Co.,  (1809)  05  Fed.  Kep. 
Oil. 

An  adjoining  claim  referred  to  in  a  notice 
of  location  is  presumed  to  be  a  well-known 
natural  object  until  the  contrary  appears. 
Buffalo  Zinc,  etc.,  Co.  v.  Crump,  (1902)  70 
Ark.  539 ;  Hammer  17.  Garfield  Min.,  etc.,  Co., 
(1889)  130  U.  S.  291;  Morrison  v.  Regan, 
(Idaho  1902)  67  Pac.  Rep.  955. 

A  description  by  reference  to  an  adjoining 
mining  claim  is  a  sufficient  reference  to  a 
permanent  monument  to  allow  the  notice  of 
location  to  be  introduced  in  evidence,  and  it 
then  becomes  a  matter  of  proof  as  to  whether 
the  adjoining  claim  is  a  permanent  monument. 
If  not  patented,  it  is  not  a  well-known  and 
permanent  monument.  Riste  v.  Morton, 
(1897)  20  Mont.  139.  See  also  Dillon  v, 
Bayliss,  (1891)   11  Mont.  171. 

Locating  and  describing  the  boundaries  of 
mines  by  a  locally  well-recognized  and  estab- 
lished system  of  surveys,  having  the  discovery 
or  first  claim  as  the  base  line,  is  sufficient 
when  no  evidence  is  produced  showing  that 
a  proximate  claim  referred  to  is  not  a  well- 
known  natural  object  or  permanent  monu- 
ment. "  These  matters  are  so  widely  known 
to  miners  and  accepted  by  them,  and  are  so 
commonly  used  and  depended  upon  in  making 
locations,  that,  if  the  court  failed  to  recog- 
nize them  and  follow  them,  it  would  disor- 
ganize the  entire  mining  system  in  this  terri- 
tory, and  render  titles  void  and  insecure 
which  have  been  acquired  in  good  faith  in  full 
reliance  upon  this  system."  Butler  v.  Qood 
Enough  Min.  Co.,   (1901)    1  Alaska  250. 

As  to  mountain  peaks  being  natural  ob- 
jects to  which  reference  may  be  made,  see 
Jackson  v.  Dines,  (1889)  13  Colo.  90;  Craig 
t?.  Thompson,  (1887)  10  Colo.  625. 
■  Where  a  variation  exists  between  the 
monument  and  the  courses  and  distances  of 
the  location  certificate  it  is  necessary  prior 
to  patent  for  the  locator  as  against  subse- 
quent locators  to  keep  up  his  monuments  to 
an  extent  that  gives  fair  and  reasonable  no- 
tice.    Pollard  V.  Shively,  (1880)   5  Colo.  318. 

A  description  in  a  notice  of  location, 
"commencing  at  a  monument  at  the  centre 
of  the  west  end  line,  thence  running  northerly 
three  hundred  feet  to  a  stone  monument  at 


the  N.  W.  comer,  thence  fifteen  hundred  feet 
easterly  to  a  stone  monument,  being  the  N. 
E.  comer,  thence  southerly  three  hundred  feet 
to  a  stone  monument,  being  the  centre  of  the 
east  end  line,  thence  southerly  three  hundred 
feet  to  a  stone  monument,  being  the  S.  E. 
comer,  thence  westerly  fifteen  hundred  feet 
to  a  stone  monument,  being  the  S.  W.  comer, 
thence  northerly  three  hundred  feet  to  the 
point  of  beginning,"  shows  a  compliance  with 
the  statute  as  to  permanent  monimients. 
Talmadge  v.  St.  John,  (1000)   129  Cal.  436. 

Notice  of  Location. 

Liberal  construction.  —  Mining  notices  and 
records  should  receive  a  liberal  construction, 
to  the  end  of  upholding  a  location  made  in 
good  faith.  But  where  the  description  and 
reference  to  a  natural  object  or  permanent 
monument  is  of  such  a  character  that  a  min- 
ing engineer  could  not  find  the  claim  from 
the  location  notir*e,  and  where  it  is  such  that 
the  claim  may  be  floated  anywhere  to  suit 
the  ground  or  to  cover  ore  that  may  have 
been  since  discovered,  it  is  clearly  such  a  nO' 
tice  as  cannot  furnish  a  foundation  for  a 
valid  location.  Brown  v.  Levan,  (1890)  4 
Idaho  805.  See  also  Walton  v.  Wild  Goose 
Min.,  etc.,  Co.,  (C.  C.  A.  1903)  123  Fed.  Rep. 
209;  McCann  v.  McMillan,  (1900)  129  Cal. 
350. 

With  just  how  much  accuracy  the  descrip- 
tion of  a  mining  claim  in  reference  to  a  natu- 
ral object  or  permanent  monument  must  be 
stated  in  the  notice  of  location,  is  not  set 
forth  in  the  statute,  and  where  the  location 
is  evidently  made  in  good  faith,  a  locator  will 
not  be  held  to  a  very  strict  compliance  with 
the  law  with  respect  to  his  location  notice. 
If  by  reasonable  construction  in  view  of  the 
surrounding  circumstances  the  language  em- 
ployed in  the  description  will  impart  notice 
to  subsequent  locators,  it  is  sufficient.  Farm- 
ington  Gold  Min.  Co.  v.  Rhymney  Gold,  etc., 
Co.,  (1899)  20  Utah  369.  See  also  Duryea 
17.  Boucher,   (1885)  67  Cal.  141. 

Follow  local  statutes.  —  This  statute  does 
not  require  that  a  notice  shall  be  recorded 
nor  does  it  require  that  a  notice  shall  be 
posted  on  the  claim;  it  leaves  those  matters 
to  the  regulation  of  the  local  laws,  but  even 
in  the  absence  of  such  a  requirement  it  would 
be  a  very  proper  aid  to  the  description.  Car- 
ter 17.  Bacigaldupi,  (1890)  83  Cal.  187.  See 
also  Haws  v.  Victoria  Copper  Min.  Co., 
(1895)   160  U.  S.  318. 

This  section  does  not  require  a  discovery 
of  the  claim  to  be  included  in  the  notice  of 
location  nor  demand  more  than  that  the  claim 
shall  be  distinctly  marked  upon  the  ground 
so  that  its  boundaries  can  be  regularly  traced. 
Local  statutes  and  regulations' with  respect 
to  posting  notice  of  location  must  be  fol- 
lowed. Sanders  v.  Noble,  (1899)  22  Mont. 
210.  See  also  Deenoy  v.  Mineral  Creek  Mill- 
injEr  Co.,  (N.  Alex.  1902)   67  Pac.  Rep.  724. 

Stating  courses  £nd  distances.  —  A  certifi- 
cate of  location  is  defective  which  does  not 
correctly  give  the  course  and  distance  and 
contains  no  reference  to  a  natural  object  or 
permanent  monument  as  required  by  this  sed- 
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tion.      McEvoy  v,  Hyman,    (1885)    25  Fed. 
Rep.  596. 

Permanent  monuments  may  exist  before  the 
location,  or  may  be  erected  for  the  purpose 
of  tying  the  claim  to  them;  but  then  courses 
and  distances  from  them  to  discovery  stake 
or  comer  stakes  or  some  other  object  on  the 
groimd  must  be  stated  with  reasonable  accu- 
racy. Brown  v.  Levan,  (1896)  4  Idaho 
805. 

During  the  intermediate  period,  from  the 
discovery  of  the  lode  or  vein  to  its  excava- 
tion, a  general  designation  of  the  claim  by 
notice,  posted  on  a  stake  placed  at  the  point 
of  discovery,  stating  the  date  of  the  location, 
the  extent  of  the  ground  claimed,  the  designa- 
tion of  the  lode  and  the  names  of  the  loca- 
tors, will  entitle  them  to  such  possession  as 
will  enable  them  to  make  the  necessary  exca- 
vations and  prepare  the  proper  certificate  for 
record.  Erhardt  v.  Boaro,  (1885)  113  U.  S. 
534. 

Sufficiency  is  a  question  of  fact.  —  Whether 
the  notice  and  description  of  the  claim  were 
sufficient  to  apprise  other  prospectors  of  its 
precise  location  is  a  question  of  fact  and  not 
of  law.  Eilers  17.  Boatman,  (1884)  111  U. 
S.  356. 

When  the  court  cannot  say  from  an  in- 
spection of  the  notice  that  the  description  is 
an  impossible  or  uncertain  one,  it  may  be 
admitted  in  evidence,  but  is  not  conclusive 
and  may  be  subjected  to  the  attacks  of  its 
adversary.  Dillon  v.  Bayliss,  (1891)  11 
Mont.  171. 

Aiding  by  evidence  aliunde.  —  The  insuffi- 
ciency of  a  location  certificate  in  respect  to 
the  indefiniteness  of  the  reference  to  either  a 
natural  object  or  a  permanent  monument  can- 
not be  aided  by  evidence  aliunde.  The  effect 
of  the  omission  is  to  leave  the  certificate  of 
location  void.  Drummond  v.  Long,  (1886) 
9  Colo.  538.  See  also  Gilpin  County  Min.  Co. 
t?.  Drake,   (1885)   8  Colo.  586. 

Variance.  —  The  fact  that  the  clause  in  the 
notice  called  for  stakes  whereas,  in  fact,  in- 
stead of  stakes,  trees  were  blazed,  squared  up 
and  marked,  was  held  an  immaterial  vari- 
ance, because  it  had  no  tendency  to  mislead. 
Hansen  v.  Fletcher,  (1894)   10  Utah  271. 

Sufficient  notices.  —  Notices  described  each 
of  two  locations  as  "a  placer  mining  claim 
1,500  feet,  running  with  the  creek,  and  300 
feet  on  each  side  from  centre  of  creek  known 
as  'JrlcKinley  CTreek,'  in  Porcupine  mining 
district."  It  was  held  that  these  notices, 
which  were  written  upon  a  stump  or  snag  in 
the  creek,  constituted  a  sufiicient  location. 
The  creek  was  identified,  and  between  it  and 
the  stump  there  was  a  definite  relation,  which, 
combined  with  the  measurements,  enabled  the 
boundaries  of  the  claim  to  be  readily  traced. 
McKinley  Creek  Min.  Co.  v.  Alaska  United 
Min.  Co.,  (1902)   183  U.  S.  563. 

A  recorded  notice,  describing  the  claim  by 
reference  to  posts  at  each  of  the  four  corners, 
and  at  the  centres  of  both  end  lines,  and,  for 
the  purpose  of  indicating  the  approximate 
situation  of  the  claim,  referring  to  a  lake  and 
a  river,  giving  approximately  the  distances 
and  directions  therefrom  to  the  claim,  was 
held  to  be  a  sufficient  description.      Credo 


Min.,  etc.,  Co.  v.  Highland  Min.,  etc.,  Co., 
(1899)  95  Fed.  Rep.  913. 

Insufficient  notices.  —  A  certificate  of  loca- 
tion which  states  that  the  claim  is  "  situated 
on  the  north  side  of  Iowa  Gulch,  about  timber 
line,  on  the  west  side  of  Bald  Mountain.  Said 
claim  is  staked  and  marked  as  the  law  di- 
rects," and  which  does  not  refer  to  a  natural 
object  or  permanent  monument  from  which 
the  claim  may  be  identified,  is  insufficient. 
Faxon  v.  Barnard,  (1880)  4  Fed.  Rep.  702. 

A  notice  in  the  following  form :  "  Loca- 
tion Notice.  The  Gold  Eagle  lode  discovered 
by  the  Mineral  Creek  Milling  Company  May 
2nd,  1895,  claim  750  feet  easterly  and  750 
feet  westerly  from  discovery.  The  Mineral 
Creek  Milling  Company,  by  L.  W.  Tatum, 
Agent,"  was  held  insufficient.  Deeney  t?. 
Mineral  Creek  Milling  Co.,  (N.  Mex.  1902) 
67  Pac.  Rep.  724. 

A  location  notice  was  held  to  be  insuffi- 
cient, in  a  case  in  which  the  court  said  that 
an  officer  armed  with  a  writ  of  restitution 
could  not,  from  the  description  given,  put 
parties  in  possession  of  the  claim.  Darger 
17.  Le  Sieur,  (1892)  8  Utah  160. 

Effect  of  Act  of  May  17,  1884.  — In  Ben- 
nett V,  Harkrader,  (1895)  158  U.  S.  444,  it 
was  held  that  the  rights  claimed  by  an  at- 
tempted location  of  a  mining  claim  in  Alaska, 
of  which  locations  the  description  had  been 
imperfect,  were  protected  by  section  8  of 
the  Act  of  May  17,  1884,  ch.  53,  23  Stat.  L.  24. 

One  Hundred  Dollars*  Worth  of  Labor 

OR   iMPROVEMENXa 

A  liberal  construction  must  be  given  to  the 
provision  requiring  annual  assessment  work. 
The  labor  and  improvements  should  be 
deemed  to  be  done  when  the  labor  is  per- 
formed or  improvements  made  for  the  pur- 
pose of  prospecting  or  developing  the  mining 
ground  embraced  in  the  location,  or  for  the 
purpose  of  facilitating  the  extraction  or  re- 
moval of  the  ore  therefrom.  McCulloch  t?. 
Murphy,  (1903)  125  Fed.  Rep.  147.  See  also 
Argentine  Min.  Co.  t?.  Benedict,  (1898)  18 
Utah  183. 

Local  statutes  and  rules.  —  Neither  a  rule 
of  miners  nor  a  state  statute  can  authorize 
less  than  an  annual  expenditure  of  one  hun- 
dred dollars  without  being  in  conflict  with 
the  statute  and  therefore  void.  Sweet  v.  Web- 
ber, (1884)  7  Colo.  443.  See  also  Penn  t?. 
Oldhauber,    (1900)    24  Mont.  287. 

This  section  was  intended  to  prescribe  the 
minimum  amount  of  expenditure  in  labor  or 
improvements  which  was  exacted  by  the 
United  States  within  a  maximum  period  and 
to  leave  to  state  legislatures  or  local  mining 
districts  the  power  to  make  such  reasonable 
regulations  as  they  might  deem  advisable, 
within  the  prescribed  limits.  No  state  legis- 
lature nor  local  mining  regulations  may  grant 
more  favorable  terms  than  those  which  are 
demanded  by  the  statute,  but  no  limit  is 
placed  upon  the  amount  of  work  above  one 
hundred  dollars  w^hich  may  by  local  mining 
regulations  be  required  from  the  locator. 
Northmore  r.  Simmons,  (C.  C.  A  1899)  97 
Fed.  Rep.  380. 
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In  Original  Co.  v.  Winthrop  Min.  Co., 
(1882)  60  Cal.  631,  it^was  held  that  a  local 
regulation  which  required  "that  work  shall 
be  done  every  sixty  days  on  the  claim,"  was 
in  conflict  with  the  Act  of  Congress  as  to  the 
amount  of  work  to  be  done  each  year. 

The  tenns  ''work"  and  "labor"  are  not 
sjnaonymous  with  the  term  "improvements." 
The  former  has  reference  to  prospecting  and 
excavating  for  the  purpose  of  development, 
while  the  latter,  though  comprehensive 
enough  to  include  everything  signified  by  the 
former,  has  reference  also  to  structures  put 
in  place  or  erected  for  the  purpose  of  de- 
veloping the  property  and  extracting  minerals 
contained  in  it;  therefore,  the  pleading  of  a 
relocator  that  one  hundred  dollars  worth  of 
labor  had  not  been  done  during  the  year  and 
establishing  this  by  proof  is  not  sufficient  to 
warrant  a  finding  of  forfeiture.  Power  V, 
Sla,  (1900)  24  Mont.  243. 

Need  never  apply  for  patent.  —  So  long  as 
the  locator  complies  with  the  statutory  re- 
quirements and  performs  the  hundred  dollars' 
worth  of  work  in  each  year,  he  is  entitled 
against  all  the  world,  subject  to  the  para- 
mount sovereignty  of  the  United  States,  to 
hold  and  enjoy  his  possession.  He  may  never 
apply  for  nor  take  out  a  patent,  yet,  so  long 
as  he  does  the  acts  required  by  this  section  he 
may  hold  and  enjoy  perpetually  his  claim. 
Gillis  t\  Downey,  (C.  C.  A.  1898)  85  Fed. 
Rep.  487.  See  also  Chapman  v.  Toy  Long, 
(1876)    4  Sawy.    (U.  S.)   28. 

As  between  the  locator  and  the  general 
government  the  failure  to  do  the  annual 
assessment  work  does  not  result  in  a  forfeit- 
ure. It  is  not  necessary  to  perform  the  an- 
nual labor  except  to  protect  the  rights  of  the 
locator  against  parties  seeking  to  initiate 
title  to  the  same  premises.  It  is  the  location 
by  a  new  claimant  and  not  a  mere  lapse  of 
time  which  determines  the  right  of  the  orig- 
inal locator.  Beals  v.  Cone,  (1900)  27  Colo. 
501. 

Holder  of  certificate  of  purchase.  —  One 
who  has  made  application  to  the  proper  land 
office  for  a  patent  lo  a  mine,  paid  the  price 
required  by  law,  and  obtained  the  ordinary 
certificate  of  purchase,  has  a  complete  equi- 
table right,  and  there  is  no  obligation  to  do 
any  further  annual  work.  Benson  Min.,  etc., 
Co.  r.  Alia  Min.,  etc.,  Co.,  (1892)  145  U.  S. 
428.  See  also  Aurora  Hill  Consol.  Min.  Co. 
f?  85  Min.  Co.,  (1888)  34  Fed.  Rep.  515. 

When  a  receipt  ha,s  been  obtained  from  the 
land  office  by  fraud,  the  party  is  not  relieved 
from  the  necessity  of  doing  the  representation 
work.  Murray  r.  Polglase,  (1899)  23  Mont. 
401. 

The  filing  of  an  application  for  a  patent 
does  not  suspend  the  obligation  to  keep  up 
the  required  work  if  the  claimant,  without 
paying  the  purchase  money,  permits  his  ap- 
plication to  sleep.  Gillis  r.  Downey,  (C.  C. 
A.  1898)  85  Fed.  Rep.  483. 

Valuation  of  work.  —  The  amount  of 
money  paid  is  not  the  only  method  of  estab- 
lishing the  fact  that  the  annual  assessment 
work,  as  required  by  law,  has  been  fully  per- 
formed, but  it  is  an  important  factor  in  that 
direction^  and  is  admissible  in  evidence,  and 
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tends  directly  to  show  the  good  faith  of  the 
party.  Whalen  Consol.  Copper  Min.  Co.  v, 
Whalen,  (1904)   127  Fed.  Rep.  611. 

The  labor  must  really  and  actually  be  of  the 
value  of  one  hundred  dollars.  Twenty  days* 
work  under  a  local  regulation  providing  that 
"  in  doing  all  assessment  work  in  this  dis- 
trict there  shall  be  allowed  five  dollars  per 
day,"  was  held  to  be  insufficient  when  the 
labor  performed  was  shown  to  have  been 
really  worth  an  amount  greatly  less  than  one 
hundred  dollars.  Woody  v.  Bernard,  (1901) 
69  Ark.  579.  See  also  Penn  v.  Oldhauber, 
(1900)  24  Mont.  287. 

That  $JtOO  had  been  paid  for  excavating 
shafts  on  four  claims,  was  held  a  compliance 
with  the  statute,  when  it  appeared  that  the 
shafts  exceeded  in  dimensions  the  require- 
ments of  the  local  rules  as  to  what  work 
should  constitute  the  regular  assessment  work 
of  the  district,  and  that  the  remoteness  of 
the  mines  and  lack  of  facilities  for  doing  the 
work  would  increase  the  expense  and  trouble, 
when  there  was  nothing  in  the  evidence  justi- 
fying the  inference  that  there  was  any  inten- 
tion to  evade  the  law  or  come  short  of  its  re- 
quirements by  the  mine  owner  or  by  the  men 
whom  he  employed  to  do  the  work.  Wright 
V.  Killian,  (1901)   132  Cal.  56. 

Mere  proof  of  the  expenditure  of  $100  is 
not  of  itself  sufficient,  but  it  furnishes  an  ele- 
ment tending  strongly  to  establish  the  good 
faith  of  the  owner.  One  of  the  main  tests 
of  determining  this  question  is  not  what  was 
paid  for  work,  or  the  contract  price,  but 
whether  or  not  the  labor,  work,  and  improve- 
ments "  were  reasonably  worth  the  said  sum 
of  one  hundred  dollars."  McCuUoch  f?. 
Murphy,   (1903)    152  Fed.  Rep.  147. 

When  several  claims  are  held  in  common, 
necessary  work  to  keep  them  all  alive  may  be 
done  on  one  of  them.  The  expenditure  of 
labor  or  money  must  equal  in  value  that 
which  would  be  required  on  all  the  claims  if 
they  were  separate  or  independent,  and  the 
claims  must  be  contiguous,  so  that  each  claim 
thus  associated  may  in  some  way  be  benefited 
by  the  work  done  on  one  of  them.  Chambers 
V,  Harrington,  (1884)  111  U.  S.  353.  See 
also  Jackson  v.  Roby,  (1883)  109  U.  S.  444; 
St.  Louis  Smelting,  etc.,  Co.  v.  Kemp,  (1881) 
104  U.  S.  636;  Justice  Min.  Co.  v.  Barclay, 
(1897)  82  Fed.  Rep.  564;  Royston  v.  JVliller, 
(1896)  76  Fed.  Rep.  52;  Gird  v.  California 
Oil  Co.,  (1894)  60  Fed.  Rep.  531;  Mt.  Diablo 
Mill,  etc.,  Co.  V.  Callison.  (1879)  6  Sawy.  (U. 
S.)  439;  Power  t?.  Sla,  (1900)  24  Mont.  243. 
See  Altoona  Quicksilver  Min.  Co.  v.  Integral 
Quicksilver  kin.  Co.,  (1896)  114  Cal.  100, 
that  claims  need  not  be  contiguous. 

Work  can  be  performed  on  one  claim  for 
the  benefit  of  several  when  there  is  a  com- 
munity of  interest  in  all  the  claims  for  the 
benefit  of  which  such  work  is  done.  Little 
Dorrit  Gold  Min.  Co.  v.  Arapahoe  Gold  Min, 
Co.,   (1902)   30  Colo.  431. 

When  the  testimony  tends  to  show  that 
several  claims  were  selected  and  worked  for 
development  purposes,  and  that  work  on  a 
tunnel  and  shaft  was  done  to  apply  on  the 
respective  claims,  and  that  the  development 
work  was  a  benefit  to  all  the  claims,  it  sus- 
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tains  a  finding  that  the  work  done  on  the 
tunnel  and  shafts  was  beneficial  to  all  the 
claims  and  a  compliance  with  the  statute. 
Fissure  Min.  Co.  v.  Old  Susan  Min.  Co., 
(1900)  22  Utah  444. 

Work  done  by  any  of  the  grantors  of  a 
claimant,  whether  holding  the  legal  or  equi- 
table title  during  the  performance  of  the 
work  done  in  the  interest  of  the  claim,  is 
available  to  preserve  the  claim.  Jupiter  Min. 
Co.  V.  Bodie  Consol.  Min.  Co.,  (1881)  11  Fed. 
Rep.  677. 

Work  done  by  receiver  by  order  of  court. 
—  It  appearing  from  the  testimony  that,  dur- 
ing the  year  in  which  it  was  alleged  that 
there  had  been  a  failure  to  do  the  necessary 
amount  of  work,  the  property  involved  was 
in  litigation;  that  a  receiver  was  appointed 
by  the  court  to  take  possession ;  tnat  an  order 
was  made  pending  the  proceedings,  authoriz- 
ing and  directing  the  receiver  to  borrow 
$1,500  for  the  purpose  of  preserving  the  prop- 
erty by  performing  the  annual  assessment 
work  thereon  for  that  year;  that  this  money 
was  obtained  by  the  receiver,  and  expended 
for  that  purpose;  that  his  report  was  pre- 
sented to  the  court  and  an  order  was  made 
approving  the  report  of  the  receiver,  it  was 
held  that  the  action  of  the  court  made  out  a 
prima  facie  case  of  a  compliance  with  the 
statute.  Whalen  Consol.  Copper  Min.  Co.  v, 
Whalen,  (1904)   127  Fed.  Rep.  611. 

Work  done  by  a  mere  trespasser  or  a 
stranger  to  the  title  will  not  inure  to  the 
benefit  of  the  locator,  but  when  parties  at  the 
instance  of  a  co-owner  have,  in  good  faith, 
performed  one  hundred  dollars  worth  of  labor 
or  improvements,  the  mine  cannot  be  sub- 
ject to  a  relocation  although  it  might  turn 
out  on  judicial  investigation  that  such  parties 
had  no  legal  nor  equitable  title  to  any  inter- 
est therein.  Nesbitt  i?.  Delamar's  Nevada 
Gold  Min.  Co.,  (1898)  24  Nev.  283. 

The  agreement  of  a  cotenant  to  bear  his 
proportionate  share  of  the  expenses  is  not 
a  representation  and  does  not  relieve  him 
from  the  consequences  of  a  failure  to  repre- 
sent in  order  to  protect  the  claim  from  relo- 
cation after  the  time  for  representation  has 
expired.  Saunders  v.  Mackey,  (1885)  5  Mont. 
525. 

Work  done  outside  of  the  claim  or  outside 
of  any  claim  if  done  for  the  purpose  and  as 
a  means  of  prospecting  or  developing  the 
claim  as  in  the  case  of  tunnels,  drifts,  etc., 
is  as  available  for  holding  the  claim  as  if 
done  within  the  boundaries  of  the  claim  it- 
self. Mt.  Diablo  Mill,  etc.,  Co.  v.  Callison, 
(1879)  5  Sawy.  (U.  S.)  439.  See  also  Power 
V.  Sla,   (1900)  24  Mont.  243. 

Resumption  of  work.  —  If  an  original 
locator  should  fail  to  perform  work  in  any 
year  and  should  thereafter  resume  work  in 
good  faith  before  any  location  is  made  he 
thereby  preserves  his  right  to  the  claim. 
Buffalo  Zinc,  etc.,  Co.  v.  Crump,  (1902)  70 
Ark.  539. 

A  locator  of  a  mining  claim,  who  has  al- 
lowed his  location  to  lapse  by  his  failure  to 
perform  the  necessary  work,  may  make  a  re- 
location or  new  location  covering  the  same 
ground.  Wamock  t?.  DeWitt,  (1896)  11  Utah 
328. 


A  failure  to  do  the  annual  assessment  work 
does  not  ipso  facto  work  a  forfeiture  of  a 
lode  mining  claim,  but  the  same  simply  be- 
comes liable  to  forfeiture  which  may  be  com- 
plete and  final  when  the  rights  of  third  per- 
sons are  proved.  If,  however,  before  such 
rights  have  attached,  the  original  locator  re- 
sumes work,  tlie  forfeiture  is  avoided.  Field 
t'.  Tanner,  (Colo.  1904)  75  Pac.  Rep.  919. 

Where  it  appears  that  an  employee  went 
to  the  mine  on  December  30th  under  in- 
structions to  resume  work  and  continue  it, 
and  worked  there  on  the  31st,  and  rested  the 
next  day,  Sunday,  worked  on  Monday,  Janu- 
ary 2d,  and  thenceforward  with  another  until 
the  requisite  one  hundred  dollars'  worth  of 
work  was  completed,  it  was  held  that  the  evi- 
dence showed  entire  good  faith  in  working  the 
mine  and  resuming  labor.  Emerson  v.  Mc- 
Whirter,  (1901)   133  Cal.  510. 

In  Belcher  Consol.  Gold  Min.  Co.  v,  De- 
ferrari,  (1882)  62  Cal.  163,  it  was  held  that 
a  resumption  of  work  and  an  expenditure  in 
labor  of  twenty-four  dollars  after  failure  and 
before  location  prevented  a  forfeiture. 

The  right  of  the  original  locator  to  per- 
form the  labor  after  a  failure,  and  have  the 
benefit  of  his  location,  is  dependent  upon  his 
having  performed  the  labor  before  the  reloca- 
tion.   DuPrat  17.  James,  (1884)  65  Cal.  555. 

To  "  resume  work  **  within  the  meaning  of 
this  section  is  to  actually  begin  work  anew 
with  the  bona  fide  intention  of  prosecuting  it 
as  required.  McCormick  v,  Baldwin,  (1894) 
104  Cal.  227. 

There  must  he  a  substantial  effort  to  dili- 
gently complete  the  assessment  work,  after 
resuming  work  before  relocation,  to  defeat  a 
forfeiture  in  favor  of  the  relocator.  Hirsch- 
ler  V.  McKendricks,  (1895)  16  Mont.  211. 
See  also  Honaker  v.  Martin,  (1891)  11  Mont. 
91. 

The  burden  of  proof  to  establish  a  for- 
feiture by  failure  to  do  the  work  is  upon  the 
party  who  asserts  it.  Whalen  Consol.  Cop- 
per Min.  Co.  V.  Whalen,  (1904)  127  Fed.  Rep. 
611.  See  also  Hammer  v.  Garfield  Min.,  etc., 
Co.,  (1889)  130  U.  S.  292;  McCulloch  V. 
Murphy,  (1903)  125  Fed.  Rep.  147;  Quigley 
V.  Gillett,  (1894)  101  Cal.  462;  Haynes  v. 
Briscoe,  (1901)  29  Colo.  140;  Beals  v.  Cone, 
(1900)  27  Colo.  501;  Johnson  v.  Young, 
(1893)  18  Colo.  629:  Axiom  Min.  Co.  i?. 
White,  (1897)  10  S.  Dak.  198;  Dibble  V. 
Castle  Chief  Gold  Min.  Co.,  (1897)  9  S.  Dak. 
618. 

Quantum  of  proof  to  establish  forfeiture. 
—  A  forfeiture  cannot  be  established  except 
upon  clear  and  convincing  proof  of  the  fail- 
ure of  the  former  owner  to  have  work  per- 
formed or  improvements  made  to  the  amount 
required  by  law.  Hammer  v.  Garfield  Min., 
etc.,  Co.,  (1889)  130  U.  S.  291.  See  also  Jus- 
tice Min.  Co.  V.  Barclay,  (1897)  82  Fed.  Rep. 
559;  Buffalo  Zinc,  etc.,  Co.  v.  Crump,  (1902) 
70  Ark.  525;  Walton  v.  Wild  Goose  Min.,  etc., 
Co.,  (C.  C.  A.  1903)   123  Fed.  Rep.  209. 

Illustrations.  —  The  personal  expenses  of 
the  locator  and  the  value  of  his  time  making 
unsuccessful  efforts  to  obtain  water  to  ope- 
rate the  mill,  are  not  expenditures  and  vahie 
in  the  labor  performed  on  the  mine.  Du  Prat 
t\  James,  (1884)  65  Cal.  555. 
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On  the  26th  day  of  December,  1899,  the 
original  locators  of  the  claim  commenced  to 
do  the  assessment  work  for  that  year. 
Laborers,  provided  with  suitable  tools  for  the 
purpose,  worked  continuously  during  the 
usual  working  hours  of  each  day  from  the 
26th  of  December  up  to  Saturday  evening, 
December  30th,  when  they  left  off  work,  leav- 
ing their  tools  on  the  ground  intending  to  re- 
sume work  Monday  morning,  which  they  did, 
and  thereafter  prosecuted  it  diligently  until 
largely  more  than  the  assessment  work  re- 
quired by  law  had  been  done.  Acting  on  the 
assumption  that  the  original  location  of  the 
claim  was  forfeited,  and  that  it  was  open  to 
relocation,  because  the  full  amount  of  the 
assessment  work  for  the  year  1899  had  not 
been  done  before  the  expiration  of  the  year, 
the  plaintiffs  in  error,  a  few  minutes  past 
midnight  on  the  last  day  of  December,  1899, 
entered  upon  and  relocated  the  claim.  It  was 
held  that  there  was  no  suspension  of  the  work 
during  this  time  and  that  there  was  no  period 
of  time  during  which  the  plaintiff  could  enter 
and  make  a  valid  location.  Fee  v,  Durham, 
(C.  C.  A.  1903)   121  Fed.  Rep.  468. 

Picking  rock  from  the  icalla  of  a  shaft  or 
from  the  side  or  outcroppings  of  a  led^e,  in 
small  quantities,  from  day  to  day,  making 
tests  for  the  purpose  of  sampling  it,  breaking 
and  examining  it  under  a  glass,  crushing  it 
in  a 'mortar  and  baking  it,  and  carrying  it 
away  and  making  assays  of  it,  are  not  such 
work  as  the  law  will  permit  the  claimant  to 
be  credited  with  upon  his  account  for  annual 
labor  performed.  Bishop  v.  Baislcy,  (1895) 
28  Oregon  119. 

The  labor  of  a  custodian  in  caring  for  and 
protecting  a  mine,  and  the  value  of  the  im- 
provements thereof,  from  deterioration,  loss, 
or  injury  while  the  mine  is  idle,  may  be  in- 
cluded in  the  expenses  for  annual  labor. 
Lockhart  v.  Rollins,  (1889)  2  Idaho  540. 

The  building  of  a  house  off  the  claim,  for 
the  use  of  the  miners  while  working  the 
claim,  cannot  be  considered  as  part  of  the 
annual  labor  or  improvements.  Remmington 
v.  Bandit,   (1886)  6  Mont.  138. 

Sharpening  picks,  —  There  may  be  circum- 
stances that  would  justify  the  expense  of 
sharpening  picks  as  part  of  the  costs  of  rep- 
resentation, but  when  counsel  refused  to  in- 
form the  court  whether  he  wished  to  show 
that  the  picks  had  been  sharpened  on  the 
mining  premises  which  were  being  worked, 
or  whether  they  had  been  sharpened  before 
they  were  taken  to  the  premises,  evidence  of 
any  such  expense  was  properly  rejected. 
Hirschler  v.  McKendricks,  (1896)  16  Mont. 
211. 

The  Act  of  Feb.  iz,  1875,  does  not  affect 
the  character  of  the  work  to  be  done  or  im- 
provements to  be  made  according  to  the  law 
as  it  stood  before,  except  as  it  gives  a  special 
value  to  making  a  tunnel.  Chambers  v.  Har- 
rington,  (1884)    111  U.  S.  365. 

Notice  to  Co-owneb. 

When  co-owner  has  not  failed  to  contri- 
bute. —  Publishing  a  forfeiture  notice  against 
a  co-owner  does  not  divest  such  co-owner  of 
bis  title  when  it  is  not  true  that  the  alleged 


forfeiting  owner  has  failed  to  contribute  his 
proportion  of  the  expenditures.  Brundy  v» 
Mayfield,   (1895)   15  Mont.  201. 

The  expenditure  for  several  years  may  be 
included  in  one  notice  to  a  co-owner.  Elder 
V.  Horseshoe  Min.,  etc.,  Co.,  (1897)  9  S.  Dak. 
636,  afjirmed   (1904)    194  U.  S.  248. 

Notice  as  to  money  spent  on  two  claims. 
—  A  notice  of  a  co-owner  is  defective  which 
does  not  specify  the  amoxmt  of  money  spent 
upon  each  of  two  claims  nor  the  fact  which 
might  excuse  expenditure  upon  each  claim. 
Haynes  v.  Briscoe,   (1901)  29  Colo.  137, 

The  phrase  ''for  at  least  once  a  week  for 
ninety  days"  should  be  rendered  ''at  least 
once  a  week  during  ninety  days;  "  that  is  to 
say,  there  shall  be  at  least  one  publication  in 
each  week  during  that  period.  The  ninety- 
day  period  begins  with  the  first  publication 
and  is  sufficient  for  the  week  beginning  on 
that  day;  a  publication  on  the  following  and 
each  succeeding  corresponding  day  of  the 
week  would  constitute  at  least  one  publica- 
tion each  week  while  so  continued.  Elder  f . 
Horse^oe  Min.,  etc.,  Co.,'  (1901)  15  S.  Dak. 
124,  affirmed  (1904)    194  U.  S.  248. 

After  the  death  of  a  co-owner  a  notice  of 
forfeiture  addressed  to  the  ueceased,  "his 
heirs,  administrator,  and  to  all  whom  it  may 
concern,"  was  held  to  be  a  sufficient  notice  1^ 
all  parties  interested.  Elder  v.  Horseshoe 
Min.,  etc.,  Co.,  (1897)  9  S.  Dak.  636,  affirm^ 
(1904)   194  U.  S.  248. 

Notice  to  minors,  heirs,  or  lienholders. — 
The  effect  of  a  co-owner's  notice  to  all  parties 
who  might  have  any  interest  under  the  co- 
owner  who  is  in  default,  cuts  off  all  such  in- 
terests whether  the  parties  claiming  are 
minors,  heirs,  or  lienholders.  Elder  v.  Horse- 
shoe Min.,  etc.,  Co.,  (1897)  9  S.  Dak.  636, 
affirmed  (1904)  194  U.  S.  248. 

Notice  by  holder  of  inchoate  title.  —  The 
right  to  give  notice  of  a  claim  for  contribu- 
tion is  limited  to  a  co-owner  who  has  per- 
formed the  labor.  One  who  holds  an  inchoate 
title  by  virtue  of  a  purchase  at  an  execution 
sale  and  the  receipt  of  the  sheriff's  certificate 
is  not  a  co-owner  within  the  meaning  of  the 
statute,  nor  does  the  fact  that  he  obtained  the 
assignment  of  the  other  judgments  which  had 
been  recovered  against  other  owners  of  the 
mine  make  him  a  co-owner.  This  provision, 
providing  as  it  does  for  the  forfeiture  of  the 
rights  of  a  co-owner,  should  be  strictly  con- 
strued. Turner  v.  Sawyer  (1893)  150  U.  S.  585. 

An  objection  to  the  insufficiency  of  a  notice 
to  a  co-owner  can  only  be  complained  of  by 
the  delinquent  and  not  by  a  party  setting  up 
a  conflicting  claim.  Becker  v,  Pugh,  ( 1892) 
17  Colo.  243. 

The  Act  of  Nov.  3,  1893,  suspending  the 
operation  of  this  section  as  to  the  forfeiture 
for  nonperformance  of  the  annual  assessment 
for  that  year,  deprived  a  co-owner  of  the  right 
to  have  the  interest  of  his  co-owner,  who 
failed  to  oontribute,  forfeited.  Royston  v. 
Miller,  (1896)  70  Fed.  Rep.  50. 

All  Records  of  Mining  Claims, 

The  statute  does  not  require  a  record,  but 
prescribes  what  a  record  shall  contain  when 
required  by  local  rule.     Jupiter  Min.  Co.  V. 
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Bodie  Consol.  Min.  Co.,  (1881)  11  Fed.  Rep. 
677- 

In  the  absence  of  a  state  or  district  re- 
quirement the  failure  to  record  a  notice  of 
location  does  not  affect  the  validity  of  the 
location.  Kern  County  v,  Lee,  (1900)  129 
Cal.  361. 

This  section  does  not  require  notice  of  a 
mining  claim  to  be  either  posted  or  recorded, 
but  intrusts  that  matter  to  local  regulation 
subject  to  the  condition  that  when  a  notice 
is  required  to  be  recorded  it  shall  contain 
among  other  things  a  description  of  the  prop- 
erty. Allen  V.  Dunlap,  (1893)  24  Oregon 
236.  See  also  Kendall  v.  San  Juan  Silver 
Min.  Co.,  (1892)  144  U,  S.  658,  as  to  filing 
record  within  three  months  from  the  date  x)f 
discovery. 

When  no  local  rules  or  customs  are  shown 
to  exist,  it  is  not  necessary  to  introduce  or 
prove  the  posted  notice.  It  is  proper,  how- 
ever, to  prove  the  recorded  notice  p.nd  for 
that  purpose  a  copy  may  be  introduced.  Wil- 
leford  v.  Bell,  (Cal.  189>)  49  Pac.  Rep.  6. 

This  section  does  not  require  an  affidavit. 
It  merely  prescribes  that  the  record,  subse- 
quently made,  where  one  is  required  by  the 
regulations  of  the  mining  district,  shall  con- 
tain the  names  of  the  locators,  the  date  of  the 
location,  and  such  a  description,  by  reference 
to  some  natural  objects  or  permanent  monu- 
ment, as  will  identifv  the  claim.  Hoyt  v, 
Russell,   (1886)    117  U.  S.  401. 

Manner  of  recording.  —  Provisions  of  a 
state  statute  requiring  county  recorders  to 
perform  duties  performed  before  by  the  dis- 
trict mining  recorders,  and  requiring  the 
latter  to  deposit  the  books  and  records  of 
their  offices  with  the  county  recorders  of  their 
respective  counties,  do  not  conflict  with  this 
section.     In  re  Monk,  (1897)   16  Utah  103. 

The  effect  to  be  given  to  the  record  of 
mining  claims  under  this  section  is  not 
greater  than  that  which  is  given  to  the  regis- 
tration laws  of  the  states.  They  do  not  ex- 
clude parol  proof  of  actual  possession  and 
the  extent  of  that  possession  as  ^ma  facie 
evidence  of  title.  Campbell  v.  Rankin,  ( 1878) 
99  U.  S.  261. 

A  record  which  does  not  set  out  either  a 
natural  object  or  permanent  monument  or  any 
designation  or  mark  by  which  the  placer 
claim  can  be  identified  is  not  such  a  record 
as  complies  with  the  law.  Fuller  v.  Harris, 
(1887)  29  Fed.  Rep.  814. 

Shall  Be  Open  to  Relocation. 

In  general.  —  The  work  must  be  done  or 
the  claim  is  open  to  location  in  the  same  man- 
ner as  if  never  located  at  all.  unless  work  is 
resumed  before  the  second  location  is  made. 
Russell  V.  Brosseau,  (1884)  65  Cal.  605.  See 
also  South  End  Min.  Co.  v.  Tinney,  (1894) 
22  Nev.  19. 

This  section  provides  that,  upon  a  failure 
to  comply  with  certain  named  conditions,  the 
cfaim  or  mine  shall  be  open  to  relocation. 
Although  a  locator  finds  distinctly  marked  on 
the  surface  a  location,  it  does  not  necessarily 
follow^  therefrom  that  the  location  is  still 
yalid  and  subsisting.     "  The  statute  does  not 
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provide,  and  it  cannot  be  contemplated,  that 
he  is  to  wait  until  by  judicial  proceedings  it 
has  become  established  that  the  prior  loca- 
tion is  invalid  or  has  failed  before  he  may 
make  a  locatioa  He  ought  to  be  at  liberty  to 
make  his  location  at  once,  and  thereafter,  in 
the  manner  provided  in  the  statute,  litigate, 
if  necessary,  the  validity  of  the  other  as  well 
as  that  of  his  own  location."  Del  Monte 
Min.,  etc.,  Co.  v.  Last  Chance  Min.,  etc.,  Co., 
(1898)  171  U.  S.  77. 

An  entry  upon  a  mining  claim  before  the 
owner  of  it  is  in  default  cannot  be  made  for 
the  purpose  of  making  a  provisional  location, 
to  be  valid  or  worthless  according  as  the 
owner  fails  or  not  to  do  the  annual  work  sub- 
sequently. Slavonian  Min.  Co.  v.  Perasich, 
(1881)  7  Fed.  Rep.  331.  See  McCann  v.  Mc- 
Millan, (1900)    129  Cal.  350. 

An  entry  by  relocators  cannot  be  made  be- 
fore the  former  location  has  expired.     A  lo- 
cation to  be  effectual  must  be  good  at  the 
time  it  is  made.     Belk  v.  Meagher,    (1881) 
104  U.  S,  284. 

Upon  failure  to  do  the  requisite  amount  of 
annual  development  work,  a  junior  locator  of 
a  cross  vein  cannot  acquire  a  right  to  the  for- 
feited claim  except  by  taking  the  same  action 
under  existing  laws  that  other  persons  would 
be  required  to  take  if  they  desired  to  appro- 
priate it  as  abandoned  property.  Oscamp  v. 
Crystal  River  Min.  Co.,  (C.  C.  A.  1893)  68 
Fed.  Rep.  295. 

During  performance  of  labor  by  locator.  — 
A  claim  is  not  subject  to  relocation  as  long 
as  a  locator  or  his  successor  in  interest  con- 
tinues to  perform  the  labor  or  make  the  im- 
provements upon  the  same  required  by  this 
statute.  A  failure  to  file  with  the  county 
recorder  an  affidavit  of  annual  labor  and  im- 
provements as  required  by  the  state  statute 
does  not  work  a  forfeiture.  Murray  Hill 
Min.,  etc.,  Co.  v.  Havenor,  (1901)  24  Utah  73. 

Resumption  of  work  before  relocation  per- 
fected. —  A  failure  to  do  the  requisite  amount 
of  annual  development  work  simply  renders 
the  claim  subject  to  a  relocation  by  third 
parties  after  the  lapse  of  the  year  and  not 
before,  and  such  right  of  relocation  is  itself 
lost  and  the  original  owner  is  restored  to  all 
of  his  rights  if  he  enters  without  force  and 
resumes  work  before  the  relocation  is  per- 
fected by  any  third  party.  Oscamp  t?.  Crystal 
River  Min.  Co.,  (C.  C.  A.  1893)  58  Fed.  Rep. 
295.  See  also  Belk  v.  Meagher,  (1881)  104 
U.  S.  279;  Preston  v.  Hunter,  (C.  C.  A.  1895) 
67  Fed.  Rep.  996;  Gonu  v.  Russell,  (1879)  3 
Mont.  358. 

WTien  a  locator  has  failed  to  perform  the 
assessment  work  for  any  given  year,  but  has 
subsequently  performed  the  work  before  any 
intervening  rights  by  other  parties  have  been 
acquired,  his  rights  in  the  claim  have  been 
revived.  Justice  Min.  Co.  v.  Barclay,  (1897) 
82  Fed.  Rep.  554. 

While  locator  in  actual  possession.  —  A  re- 
location upon  the  failure  to  perform  the  an- 
nual work  may  be  made  upon  entry  of  the 
relocator  peaceably  and  in  good  faith  though 
the  original  locator  may  be  in  actual  posses- 
sion of  the  premises.  Du  Prat  v,  James, 
(1884)  65  Cal.  555. 
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JiUghts  against  trespassers.  —  A  relocator, 
after  entry  for  the  purpose  of  locating,  would 
hare  the  same  rights  as  an  original  locator 
—  the  same  right  to  hold  the  ground  against 
trespassers  —  without  complying  with  the 
local  rules  and  customs,  or  with  the  Acts  of 
Congress;  and  after  a  forfeiture  incurred,  an 
original  locator  cannot  put  himself  in  a  posi- 
tion to  maintain  ejectment,  except  by  actu- 
ally resuming  work  before  an  entry  by  a  per- 
son seeking  to  relocate  the  forfeiture,  and  an 
ouster  by  such  person.  Slavonian  Min.  Co. 
r.  Perasich,  (1881)  7  Fed.  Rep.  331. 

A  cotenant  is  incapable  of  performing  any 
act  of  hostility  to  his  cotenant  in  reference 
to  the  joint  estate,  and  acts  of  relocation  do 
not  terminate  the  fiduciary  relation  between 
them.  An  adequate  method  is  provided  by 
this  section  for  enforcing  the  rights  of  co- 
owners  in  respect  to  the  development  of  min- 
ing property.  McCarthy  v.  Speed,  (1898)  11 
S.  Dak.  362,  and  writ  of  error  dismissed 
(1901)  181  U.  S.  269,  the  court  saying  that 
as  the  record  stood,  the  United  States  Su- 
preme Court  would  be  justified  in  holding 
that  the  state  court  denied  a  right  or  title 
specially  set  up  as  secured  by  the  statute, 
when  it  determined  this  particular  question 
on  the  general  principles  of  law  recognized 
as  prcTailing  in  South  Dakota. 

An  agoit  who  has  agreed  with  his  princi- 
pal to  perform  work  upon  a  claim  as  uie  as- 


sessment work  for  a  certain  year  cannot, 
after  failing  to  perform  the  work,  relocate  the 
ground  and  profit  by  a  violation  of  the  con- 
fidence which  had  been  placed  in  him.  Ar- 
gentine Min.  Co.  V.  Benedict,  (1898)  18  Utah 
183. 

The  finding  by  a  jury  that  one  hundred 
dollars'  worth  of  labor  or  improvements  had 
not  been  made  before  a  relocation  should  not 
be  disturbed  when  it  was  doubtful  that  the 
testimony  of  the  plaintiff  had  reached  such  a 
figure  even  in  the  best  view  of  that  testi- 
mony, and  when  the  defendant's  testimony 
reduced  the  value  far  below  one  hundred  dol- 
lars. Hirschler  v,  McKendricks,  (1895)  16 
Mont.  211. 

Illustration.  —  At  one  o'clock  a.  il  on 
January  the  first  a  relocator  posted  his  no- 
tice, but  did  not  mark  out  his  boundaries 
until  January  5th.  In  the  meantime,  at  the 
usual  hour  of  commencing  work  on  the  1st 
of  January  the  original  locator  resumed  labor 
on  his  claim  and  did  ten  dollars'  worth  of 
work  on  it  up  to  the  5th  of  January,  and 
afterwards  during  that  year  performed  labor 
to  the  amount  of  two  hundred  dollars  more. 
It  was  held  that  posting  the  notice,  without 
marking  the  boundaries  of  the  claim  before 
resumption  of  work  by  the  original  locator, 
conferred  no  ri^ts.  Pharis  v.  Muldoon, 
(1888)  75  Cal.  284. 


See.  2325.  [Patents  for  mineral  lands,  how  ohtained,']  A  patent  for  any 
land  claimed  and  located  for  valuable  deposits  may  be  obtained  in  the  following 
manner:  Any  person,  association,  or  corporation  authorized  to  locate  a  claim 
under  this  chapter,  having  claimed  and  located  a  piece  of  land  for  such  pur- 
poses, who  has,  or  have,  complied  with  the  terms  of  this  chapter,  may  file  in 
the  proper  land-office  an  application  for  a  patent,  under  oath,  showing  such 
compliance,  together  with  a  plat  and  field-notes  of  the  claim  or  claims  in  com- 
mon, made  by  or  under  the  direction  of  the  United  States  surveyor-general, 
showing  accurately  the  boundaries  of  the  claim  or  claims,  which  shall  be  dis- 
tinctly marked  by  monuments  on  the  ground,  and  shall  post  a  copy  of  such  plat, 
together  with  a  notice  of  such  application  for  a  patent,  in  a  conspicuous  place 
on  the  land  embraced  in  such  plat  previous  to  the  filing  of  the  application  for  a 
patent^  and  shall  file  an  affidavit  of  at  least  two  persons  that  such  notice  has 
been  duly  posted,  and  shall  file  a  copy  of  the  notice  in  such  land-office,  and 
shall  thereupon  be  entitled  to  a  patent  for  the  land,  in  the  manner  following: 
The  register  of  the  land-office,  upon  the  filing  of  such  application,  plat,  field- 
notes,  notices,  and  affidavits,  shall  publish  a  notice  that  such  application  has 
been  made,  for  the  period  of  sixty  days,  in  a  newspaper  to  be  by  him  designated 
as  published  nearest  to  such  claim;  and  he  shall  also  post  such  notice  in  his 
office  for  the  same  period.  The  claimant  at  the  time  of  filing  this  application, 
or  at  any  time  thereafter,  within  the  sixty  days  of  publication,  shall  file  with 
the  register  a  certificate  of  the  United  States  surveyor-general  that  five  hundred 
dollars'  worth  of  labor  has  been  expended  or  improvements  made  upon  the 
claim  by  himself  or  grantors ;  that  the  plat  is  correct,  with  such  further  descrip- 
tion by  such  reference  to  natural  objects  or  permanent  monuments  as  shall 
identify  the  claim,  and  furnish  an  accurate  description,  to  be  incorporated  in 
the  patent.  At  the  expiration  of  the  sixty  days  of  publication  the  claimant 
aball  file  his  affidavit,  showing  that  the  plat  and  notice  have  been  posted  in  a 
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conspicuous  place  on  the  claim  during  such  period  of  publication.  If  no 
adverse  claim  shall  have  been  filed  with  the  register  and  the  receiver  of  the 
proper  land-office  at  the  expiration  of  the  sixty  days  of  publication,  it  shall  be 
assumed  that  the  applicant  is  entitled  to  a  patent,  upon  the  payment  to  the 
proper  officer  of  five  dollars  per  acre,  and  that  no  adverse  claim  exists;  and 
thereafter  no  objection  from  third  parties  to  the  issuance  of  a  patent  shall  be 
heard,  except  it  be  shown  that  the  applicant  has  failed  to  comply  with  the  terms 
of  this  chapter.  Provided,  That  where  the  claimant  for  a  patent  is  not  a  resi- 
dent of  or  within  the  land  district  wherein  the  vein,  lode,  ledge,  or  deposit 
sought  to  be  patented  is  located,  the  application  for  patent  and  the  affidavits 
required  to  be  made  in  this  section  by  the  claimant  for  such  patent  may  be 
made  by  his,  her,  or  its  authorized  agent,  where  said  agent  is  conversant  with 
the  facts  sought  to  be  established  by  said  affidavits :  And  provided,  That  this 
section  shall  apply  to  all  applications  now  pending  for  patents  to  mineral  lands. 
[R.  8.] 

for  a  patent  is  not  compelled,  in  order  to  pre- 
serve his  rights,  to  protest  against  any  sub- 
sequent application  for  the  same  ground  while 
his  own  application  is  still  pending  in  the 
land  department.  Steel  v.  Gold  Lead,  etc., 
Min.  Co.,  (1883)   18  Nev.  80. 

Sixty  days'  limitation.  —  The  fact  that  the 
sixty  days  prescribed  for  the  publication  of 
notice  had   expired   before  the   complainant 
adversed  the  application,  was  held  to  have  no 
application  to  a  case  where  the  adverse  claim 
did  not  arise  until  after  the  expiration 'of  the 
sixty  days'  limitation,  and  the  applicant  for 
the  patent  had  let  his  application  lie  dor-  ( 
roant  for  a  number  of  years  without  either  | 
paying  the  purchase  money  or  doing  the  re-  | 
quired  work  of  one  hundred  dollars  each  year  t 
pending  the  application  for  patent.     Gillis  v, 
Downey,  (C.  C.  A.  1898)  85  Fed.  Rep.  483. 

Notwithstanding  a  regulation  of  the  de- 
partment requiring  ten  weekly  publications 
of  the  notice,  making  sixty-three  days  be- 
tween the  first  and  last  publication,  yet  the 
adverse  claim  must  be  filed  within  sixty  days 
as  provided  by  the  statute.  Hunt  v.  Eureka 
Gulch  Min.  Co.,  (1890)   14  Colo.  456. 

The  publication  of  the  notice  is  process, 
and  brings  all  adverse  claimants  into  court, 
and,  failing  to  assert  their  claims,  they  stand, 
at  the  expiration  of  the  notice,  in  default. 
Wight  V.  Dubois,  (1884)  21  Fed.  Rep.  695. 

Personal  notice  is  not  required  by  the  stat- 
ute. Northern  Pac.  R.  Co.  v.  Cannon,  (C.  C. 
A.  1893)  64  Fed.  Rep.  253. 

''That  the  applicant  has  failed  to  comply 
with  the  terms  of  this  chapter."  —  All  that 
this  provision  covers  is  the  right  to  anybody 
to  come  in  and  enter  his  protest  or  objection; 
in  other  w^ords,  to  say  to  the  officers  of  the 
crovemment  that  the  applicant  has  not  com- 
plied  with  the  terms  of  the  statute.  He  does 
not  appear  as  a  party  asserting  his  own  right, 
and  such  a  protest  does  not  revivify  rights 
lost  by  a  failure  to  adverse.  Wight  v.  Du- 
bois. (1884)  21  Fed.  Rep.  695. 

Patent  is  conclusive  of  patentee's  rights. 
—  "A  patent,  in  a  court  of  law,  is  conclu- 
sive as  to  all  matters  properly  determinable 
by  the  land  department,  when  its  action  is 
within  the  scope  of  its  authority,  that  is, 
when  it  has  jurisdiction  under  the  law  to  con- 
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Act  of  May  10,  1872,  ch.  152,  17  Stat.  L.  92. 

The  provisos  were  added  to  the  section  by 
Act  of  Jan.  22,  1880,  ch.  9,  sec.  1,  21  Stat. 
L.  61. 

A  failure  to  file  an  adverse  claim  is  a 
waiver  of  all  rights.  Nesbitt  v.  Delamar's 
Nevada  Gold  Min.  Co.,  (1898)  24  Nev.  273. 
See  also  Lee  v.  Stahl,  (1886)  9  Colo.  208. 

When  no  adverse  claim  within  the  time  pre- 
scribed is  filed,  it  must  be  assumed  that  the 
applicant  is  entitled  to  a  patent,  and  that  no 
adverse  claim  exists.  Lily  Min.  Co.  v.  Kel- 
logg, (Utah  1903)  74  Pac.  Kep.  518.  See 
also  Lavagnino  v.  Uhlig,  (1903)  26  Utah  1. 

By  one  toho  had  received  a  patent.  —  The 
provision  concerning  adverse  claims  was  not 
intended  to  affect  a  party  who,  before  the 
publication  first  required,  had  himself  gone 
through  all  the  regular  proceedings  required 
to  obtain  a  patent  for  mineral  land  from  the 
United  States;  had  established  his  right  to 
the  land  claimed  by  him,  and  ret;eived  his 
patent;  and  was  reposing  quietly  upon  its 
sufficiency  and  validity.  Iron  Silver  Min.  Co. 
V.  Campbell,  (1890)   135  U.  S.  298. 

A  purchaser  at  an  auction  sale  of  the  in- 
terest of  a  locator,  pending  an  application  for 
a  patent,  purchases  only  the  present  interest 
of  the  judgment  debtor,  and  is  an  adverse 
claimant  against  such  judgment  debtor,  with 
a  right  to  file  his  claim  under  the  statute;  if 
the  defendant  goes  on  and  procures  the  title 
from  United  States,  the  patent  vests  in  him 
an  absolute  title.  Hamilton  v.  Southern 
Nevada  Gold,  etc.,  Co.,  (1887)  33  Fed.  Rep. 
562. 

May  set  up  a  trust.  —  The  provision  that 
if  no  adverse  claim  shall  have  been  filed,  it 
shall  be  assumed  that  the  applicant  is  en- 
titled to  a  patent,  does  not  prevent  a  party 
from  maintaining  a  bill  in  equity  to  have  a 
patentee  declared  a  trustee  for  the  use  of  the 
plaintiff.  Turner  v.  Sawyer,  (1893)  150  U. 
B.  587.  See  also  Fisher  v.  Seymour,  ( 1897 ) 
23  Colo.  542.  See  Ducie  r.  Ford,  (1891)  138 
U.  S.  587. 

Several  locations  may  be  included  in  one 
patent.  St.  Louis  Smelting,  etc.,  Co.  v. 
Kemp,  (1881)  104  U.  S.  040. 

Applicant  need  not  adverse  subsequent  ap- 
plication.—  One   who  has   regularly   applied 
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vey  the  land.  In  that  court  the  patent  is  un- 
assailable for  mere  errors  of  judgment."  St. 
Louis  Smelting,  etc.,  Co.  v,  Kemp,  ( 1881 )  104 
U.  S.  646.  See  also  Bunker  Hill,  etc.,  Min., 
etc.,  Co.  V,  Empire  State-Idaho  Min.,  etc., 
Co.,  (C.  C.  A.  1901)  109  Fed.  Rep.  538;  Fox 
V.  Mackay,  (1901)  I  Alaska  332;  Poire  17. 
Wells,  (1882)  6  Colo.  409;  Hunt  v.  Eureka 
Galch  Min.  Co.,  (1890)  14  Colo.  464. 

A  proceeding  in  the  land  office  is  judicial 
in  its  character,  and  in  the  nature  of  a  pro- 
ceeding in  rem.  If  there  is  no  adverse  claim, 
a  decision  of  the  land  office  awarding  the 
patent  to  the  claimant  is  a  judgment  by  de- 
fault, as  conclusive  as  to  the  matter  adjudi- 
cated as  a  judgment  upon  contested  issues, 
and  deprives  an  adverse  claimant  of  all  rem- 
edies except  those  which  a  court  of  equity 
might  allow  to  be  urged  against  a  judgment 
at  law.  Golden  Reward  Min.  Co.  v,  Buxton 
Min.  Co.,  (1897)  79  Fed.  Rep.  868.  See  also 
Kew  Dunderberg  Min.  Co.  v.  Old,  (C.  C.  A. 
1897)  79  Fed.  Rep.  698;  Northern  Pac.  R. 
Co.  V.  Cannon,  (C.  C.  A.  1893)  54  Fed.  Rep. 
252;  Aurora  Hill  Consol.  Min.  Co.  v.  85  Min. 
Co.,  (1888)  34  Fed.  Rep.  515;  Hall  v.  Equa- 
tor Min.,  etc.,  Co.,  (1879)  11  Fed.  Cas.  No. 
5,931;  German  Ins.  Co.  v,  Hayden,  (1895) 
21  Colo.  137;  South  End  Min.  Co.  v,  Tinney, 
(1894)  22  Nev.  19. 

"  The  issuance  by  the  government  of  its 
patent,  after  due  notice  to  all  the  world  of 
the  application,  and  ample  notice  to  every  one 
to  contest  it,  conclusively  determined,  as 
against  every  one  whose  surface  lines  con- 
flicted therewith,  the  priority  of  that  loca- 
tion over  every  other,  including  the  Stem- 
winder,  and  conferred  upon  the  patentees  and 
their  successors  in  interest  not  only  the  en- 
tire surface  of  the  claim,  but,  as  against  every 
one  whose  surface  lines  conflicted  with  those 
of  the  Last  Chance,  the  extralateral  rights 
conferred  by  sec.  2322  of  the  Revised  Stat- 
utes to  follow  on  their  dip  outside  of  the  side 
lines,  and  within  vertical  planes  drawn 
through  the  parallel  end  lines  extended  in 
their  own  direction,  all  veins,  lodes,  or  ledges 
the  tops  or  apexes  of  which  lie  inside  the 
surface  lines  of  the  claim."  Empire  State- 
Idaho  Min.,  etc.,  Co.  i;.  Bunker  Hill,  etc., 
Min.,  etc.,  Co.,  (C.  C.  A.  1902)  114  Fed.  Rep. 
420. 

Patent  cannot  be  collaterally  attacked.— 
Cowell  V.  Lammers,  (1884)  21  Fed.  Rep.  200. 
See  also  New  Dunderberg  Min.  Co.  v.  Old, 
(C.  C.  A.  1897)  79  Fed.  Rep.  598;  Pacific 
Coast  Min.,  etc.,  Co.  v,  Spargo,  (1883)  16 
Fed.  Rep.  348. 

"The  dignity  and  character  of  a  patent 
from  the  United  States  is  such  that  the 
holder  of  it  cannot  be  called  upon  to  prove 
that  everything  has  been  done  that  is  usual 
in  the  proceedings  had  in  the  land  depart- 
ment before  its  issue,  nor  can  he  be  called 
upon  to  explain  every  irregularity  or  even 
impropriety  in  the  process  by  which  the  pat- 
ent is  procured.  Especially  is  it  true  that 
where  the  United  States  has  not  received 
any  damage  or  injury,  and  can  obtain  no  ad- 
vantage from  the  suit  instituted  by  it,  the 
conduct  of  the  parties  themselves,  for  whose 
beneflt  such  action  may  be  brought,  must  it- 

6F.  S.  A.— 8  83 


self  be  so  free  from  fault  or  neglect  as  to  au- 
thorize them  to  come,  with  clean  hands,  to 
ask  the  use  of  the  name  of  the  government  to 
redress  any  wrong  which  may  have  been  done 
to  them."  U.  S.  v.  Marshall  Silver  Min.  Co., 
(1899)    129  U.  S.  589. 

End  lines  not  in  fact  parallel,  —  The  rights 
of  a  patentee  are  to  be  determined  by  the 
terms  of-  his  patent,  and  when  the  descrip- 
tion in  a  patent  gives  it  parallel  end  lines, 
and  grants  the  right  to  follow  all  lodes  on 
their  dip  outside  of  the  side  lines  whoso 
apex  is  w^ithin  the  surface  lines  of  the 
claim,  the  courts  cannot  go  behind  it  in  a 
collateral  proceeding,  though  the  end  lines 
are  not  in  fact  parallel,  \yaterloo  Min.  Co. 
V.  Doe,   (C.  C.  A.  1897)  82  Fed.  Rep.  45. 

A  patent,  void  on  its  face,  may  be  im- 
peached collaterally  in  a  court  of  law.  Poire 
r.  Wells,  (1882)   6  Colo.  409. 

Land  officers  without  jurisdiction.  —  It 
may  be  shown  that  the  land  officers  were  with- 
out jurisdiction  to  issue  the  patent.  Chi- 
cago Quartz  Min.  Co.  v,  Oliver,  (1888)  75 
Cal.  194. 

If  the  statute  has  not  been  complied  with^ 
and  a  patent  is  issued  without  authority  of 
law,  no  substantial  title  is  acquired.  Rose  v, 
Richmond  Min.  Co.,  (1882)   17  Nev.  61. 

If  a  patent  be  obtained  by  fraud  and 
trickery  practiced  in  the  land  office  without 
notice  to  others  who  are  the  beneficial  owners 
of  the  property  in  accordance  with  the  laws 
of  the  United  States,  and  without  their 
knowledge,  a  court  of  equity  can  afford  relief. 
South  End  Min.  Co.  v.  Tinney,  (1894)  22 
Nev.  19. 

The  government  has  the  same  right  to  de- 
mand a  cancellation  of  patent  when  obtained 
by  fraud  or  fraudulent  representation  as  a 
private  individual  when  a  conveyance  of  his 
land  is  obtained  in  like  manner.  The  bur- 
den of  proof  in  such  cases  is  upon  the  govern- 
ment. The  presumption  attending  the  pat- 
ent, even  when  directly  assailed,  that  it  was 
issued  upon  sufficient  evidence  that  the  law 
had  been  complied  with  by  the  officers  of  the 
government  charged  with  the  location  of  pub- 
lic lands,  can  only  be  overcome  by  clear  and 
convincing  proof.  U.  S.  v.  Iron  Silver  Min. 
Co.,  (1888)   128  U.  S.  676. 

Burden  of  proof.  —  In  a  suit  to  cancel  a 
patent  Vo  a  mining  claim  on  the  ground  that 
the  patent  had  been  obtained  by  means  of  false 
and  fraudulent  representations,  the  burden  of 
proof  is  upon  the  government.  The  presump- 
tion that  the  patent  was  correctly  issued  can 
only  be  overcome  by  clear  and  convincing 
proof  of  the  false  and  fraudulent  representa- 
tions whereby  the  patent  was  secured.  U.  S. 
V.  King,  (C.  C.  A.  1897)  83  Fed.  Rep.  188. 

Matters  within  jurisdiction  of  land  depart- 
ment. — =-  The  sufficiency  of  the  work  per- 
formed and  improvements  made  upon  each 
claim,  both  as  to  amount  and  character,  is 
a  matter  to  be  determined  by  the  surveyor- 
general  from  his  own  observation,  or  from  the 
testimony  of  parties  having  knowledge  of  the 
subject;  and  where  there  are  no  fraudulent 
representations  to  him  respecting  them  by  the 
patentee,  his  determination,  unless  corrected 
by  the  land  department  before  patent,  must 
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be  taken  as  conclusive.  U.  S.  v.  Iron  Silver 
Min.  Co.,  (1888)  128  U.  S.  686.  See  also  U. 
S.  V.  King,  (C.  C.  A.  1897)  83  Fed.  Rep.  188. 

The  question  as  to  what  are  the  trite 
boundaries  of  a  claim  is  a  question  of  fact, 
coming  properly  within  the  jurisdiction  of 
the  land  department.  Golden  Reward  Min. 
Co.  t?.  Buxton  Min.  Co.,  (1897)  79  Fed.  Rep. 
868. 

Interest  conveyed  by  patent.  —  This  sec- 
tion and  sections  2319  and  2322,  R,  S.,  tend 
to  indicate  that  the  patent  when  issued  is 
a  grant  of  land  with  all  the  rights  incident 
to  common-law  ownership.  St.  Louis  Min., 
etc.,  O).  V.  Montana  Min.  Co.,  (C.  C.  A.  1902) 
113  Fed.  Rep.  900. 

"  Patents  issued  since  the  passage  of  the 
Act  of  1872  convey,  under  that  Act,  to  the 
grantees,  all  the  surface  included  within  the 
lines  of  their  location,  and  all  veins,  lodes, 
and  ledges  throughout  their  entire  depth,  the 
top  or  apex  of  which  lies  inside  such  surface 
lines,  where  no  adverse  rights  existed  on  the 
10th  of  May,  1872."  Blake  t?.  Butte  Silver 
Min.  Co.,  2  Utah  61.  See  also  New  Dunder- 
berg  Min.  Co.  v.  Old,  (C.  C.  A.  1897)  79  Fed. 
Rep.  598. 

A  valid  location  is  equivalent  to  a  contract 
of  purchase.  The  location,  together  with  the 
necessary  work,  is  the  purchase,  and  the  pat- 
ent is  the  evidence  of  the  title  so  acquired. 
The  location,  therefore,  has  the  effect  of  a 
grant  from  the  government  to  the  locator,  and 
this  grant  cannot  be  defeated  or  abridged  by 
an  unauthorized  exception  contained  in  the 
patent,  for  the  patent  must  always  be  in  ac- 
cordance with  the  consummation  of  the  grant 
evidenced  by  a  valid  location.  Talbott  v. 
King,  (1886)  6  Mont.  76. 

When  two  parties  have  patents  from  the 
government,  and  the  question  is  as  to  the  su- 
periority of  the  title  under  those  patents,  if 
this  depends  upon  extrinsic  facts  not  shown 
by  the  patents  themselves,  it  is  competent,  in 
any  judicial  proceeding  where  this  question 
of  superiority  of  title  arises,  to  establish  it 
by  proof  of  these  facts.  Iron  Silver  Min.  Co. 
t7.  Campbell,  (1890)   135  U.  S.  292. 

A  placer  claimant  may  adverse  an  applica- 
tion for  a  patent  of  a  lode  claim.  (Clipper 
Min.  Co.  V.  Eli  Min.,  etc.,  Co.,  (1904)  194  U. 
S.  233. 

The  proceedings  set  forth  in  this  section 
apply  to  applications  for  placer  patents,  not- 
withstanding the  difference  between  the  rights 
of  the  lode  and  the  placer  claimant,  as  to  the 
quantity  of  land,  the  price  per  acre,  conform- 
ity to  public  surveys,  and  other  minor  mat- 
ters. Northern  Pac.  R.  Co.  17.  Cannon,  (C. 
C.  A.  1893)  54  Fed.  Rep.  253. 

The  owner  of  a  town  lot,  unpatented,  can 
adverse  the  application  of  one  applying  for 
a  patent  to  a  lode  claim;  any  person  having 
a  claim,  other  than  a  patented  one,  adverse 
to  the  applicant  for  patent,  may  adverse  the 
same.  Young  v,  Goldsteen,  (1899)  97  Fed. 
Rep.  303.  See  also  Bonner  v.  Meikle,  (1897) 
82  Fed.  Rep.  697.  But  see  Behrends  v.  Gold- 
steen, (1902)   1  Alaska  518. 

The  owners  of  town  lots  can  adverse  the 
application  of  one  applying  for  a  patent  to  a 
mininff  claim  though  neither  the  town  au- 
thorities nor  the  owners  have  taken  any  steps 


to  secure  title  from  the  government  to  the 
land  occupied  by  them.  Bonner  v,  Meikle, 
(1897)  82  Fed.  Rep.  697. 

"In  order  to  except  mines  or  mineral 
lands  from  the  operation  of  a  town-site  pat- 
ent, it  is  not  sufficient  that  the  lands  do  in 
fact  contain  minerals,  or  even  valuable  min- 
erals, when  the  town-site  patent  takes  effect, 
but  they  must  at  that  time  be  known  to  con- 
tain minerals  of  such  extent  and  value  as  to 
justify  expenditures  for  the  purpose  of  ex- 
tracting them;  and,  if  the  lands  are  not 
known  at  that  time  to  be  so  valuable  for  min- 
ing ptirposes,  the  fact  that  they  have  once 
been  valuable,  or  are  afterwards  discovered 
to  be  still  valuable,  for  such  purposes,  does 
not  defeat  or  impair  the  title  of  persona 
claiming  under  the  town-site  patent."  Bon- 
ner V.  Meikle,  (1897)  82  Fed.  Rep.  697. 

The  claimant  of  a  tunnel  site  is  not  re- 
quired to  file  an  adverse  claim  and  submit 
his  rights  in  the  lode  claims  it  crosses  to  ad- 
judication by  the  land  department  upon  the 
filing  of  applications  for  patents  to  those 
claims  when  his  rights  are  at  that  time  un- 
certain, contingent,  and  intangible.  Uinta 
Tunnel  Min.,  etc.,  Co.  v.  Creede,  etc.,  Min., 
etc.,  Co.,  (C.  C.  A.  1902)  119  Fed.  Rep.  167. 
See  also  Enterprise  Min.  Co.  v,  Rico-Aspen 
Consol.  Min.  Co.,  (1897)  167  U.  S.  115; 
EUet  V.  Campbell,   (1893)   18  Colo.  510. 

"  When  the  claim  to  a  tunnel  site  has  been 
located  before  the  entry  of  conflicting  lode 
claims,  which  have  subsequently  passed  to 
patents,  the  question  whether  discoveries  of 
mineral  in  place  were  made  in  the  lode  claims 
before  or  after  the  location  of  the  claim  to 
the  tunnel  site  was  perfected  is  open  to  deter- 
mination by  means  of  the  testimony  of  wit- 
nesses and  other  competent  evidence  dehors 
the  patents  in  any  litigation  between  the 
parties  involving  their  conflicting  claims.^' 
Uinta  Tunnel  Min.,  etc.,  Co.  v.  Creede,  etc., 
Min.,  etc.,  Co.,  (C.  C.  A.  1902)  119  Fed.  Rep. 
170. 

A  patent  of  land  to  a  lode  claimant  is  is- 
sued subject  to  the  rights  of  the  claimant  of 
a  tunnel  site  located  before  the  entiy  of  the 
land.  Uinta  Tunnel  Min.,  etc.,  Co.  v.  Creede. 
etc.,  Min.,  etc.,  Co.,  (C.  C.  A.  1902)  119  Fed. 
Rep.  168. 

Record  as  to  co-owner.  —  The  record  on  an 
application  for  a  patent  need  not  show  that 
a  co-owner  had  lost  his  title  to  the  ground 
by  the  publication  of  a  notice,  as  required  by 
section  2324,  R.  S.,  nor  need  it  show  that  the 
co-owner  had  not  contributed  his  part  in  labor 
or  money  to  represent  the  claim.  Riste  i;. 
Morton,  (1897)  20  Mont.  139. 

Prior  to  the  Act  of  May  lo,  1873,  a  locator 
was  entitled  to  one  ledge  only,  and  a  patent 
containing  the  provision  **  together  with  all 
other  veins,  lodes,  ledges,  or  deposits, 
throughout  their  entire  length,  as  aforesaid; 
the  tops  or  apexes  of  which  lie  inside  of  the 
exterior  lines  of  said  survey,  as  against  all 
persons  claiming  under  location  made  upon 
such  other  veins,  lodes,  ledges,  or  deposits 
subsequent  to  May  10,  1872,"  excludes  from 
the  grant  to  the  locators  any  other  ledge,  lo- 
cated by  parties  other  than  the  grantees, 
prior  to  May  10,  1872.  Eclipse  Gold,  etc, 
Min.  Co.  V.  Spring,  ( 1881 )  59  Cal.  304. 
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S6C.  910.  \_Possessory  actions  for  recovery  of  mining  titles.]  No  posses- 
sory action  between  persons,  in  any  court  of  the  United  States,  for  the  recovery 
of  any  mining  title,  or  for  damages  to  any  such  title,  shall  be  affected  by  the 
fact  that  the  paramount  title  to  the  land  in  which  such  mines  lie  is  in  the  United 
States;  but  each  case  shall  be  adjudged  by  the  law  of  possession.     \_R.  8.] 


Act  of  Feb.  27,  1866,  ch.  64,  13  Stat.  L. 
441. 

Before  tbe  enactment  of  any  statute  recog- 
nizing and  relating  to  his  possessory  rights, 
the  mining  locator,  as  between  himself  and 
the  United  States,  was  technically  a  mere 
trespasser  upon  the  public  domain;  and  even 
although  he  might  have  conformed  in  his  lo- 
cation to  the  rules  and  customs  adopted  in 
the  mining  district  in  which  his  claim  was 
situated,  yet  so  far  as  any  legal  right  existed 
to  hold  his  claim  against  the  newcomer,  that 
right  rested  upon  possession  merely;  hence 
the  statute.  Duggan  v.  Davey,  (1886)  4  Dak. 
110. 

In  furtherance  of  the  policy  to  make  the 
possession  of  that  part  of  the  public  lands 
which  is  valuable  for  minerals  separable 
from  the  fee,  and  to  provide  for  the  existence 
of  an  exclusive  right  to  the  possession,  while 
the  paramount  title  to  the  land  remains  in 
the  United  States,  Congress  enacted  this  stat- 
ute.    Belg  V.  Meagher,  (1881)   104  U.  S.  283. 

By  "mining  title,**  as  employed  in  this 
statute,  evidently  is  meant  the  title  which  the 
miner  obtains  by  his  discovery  and  location, 
followed  up  by  a  compliance  with  the  statu- 
tory regulations  to  preserve  his  right  of  pos- 
session, and  therefore,  in  a  possessory  action 
between  persons,  notwithstanding  the  para- 
mount title  to  the  land  is  in  the  United 
States,  the  case  shall  be  adjudged  by  the  law 
of  possession  as  between  the  parties.  Gill  is 
V.  Downey,  (C.  C.  A.  1898)  85  Fed.  Rep.  486. 

The  state  statute  provides  that  the  distinc- 
tion between  actions  at  law  and  suits  in 
equity  and  the  forms  of  all  such  actions  and 
suits  are  abolished.  A  further  statute  de- 
clares that  **  any  person  in  possession,  by 
himself  or  his  tenant,  of  real  property,  may 


maintain  an  action  of  an  equitable  nature 
against  another  who  claims  an  estate  or  in- 
terest therein  adverse  to  him  for  the  purpose 
of  determining  such  claim,estate,  or  interest" 
Under  such  statutory  provisions  and  this  sec- 
tion it  is  clear  that  one  who  first  makes  a 
valid  location  of  a  mining  claim  and  enters 
into  its  possession,  acquires  a  title  thereto; 
not  the  legal  title  which  remains  in  the 
United  States  until  conveyed  by  it,  but  such 
title  as  the  laws  of  the  United  States  recog- 
nize and  will  protect  as  against  an  intruder. 
Fulkerson  v.  Chisma  Min.,  etc.,  Co.,  ( C.  C.  A. 
1903)   122  Fed.  Rep.  784. 

The  law  of  possession  means  the  local  rules 
and  customs  of  miners.  Rico-Aspen  Consol. 
Min.  Co.  17.  Enterprise  Min.  Co.,  (1892)  63 
Fed.  Rep.  321. 

Form  of  action.  —  EfectmerU  will  lie  for  a 
mining  claim  although  paramount  title  be  in 
the  United  States.  Davidson  v.  Calkins, 
(1899)  92  Fed.  Rep.  230.  See  also  Aurora 
Hill  Consol.  Min.  Co.  v.  85  Min.  Co.,  (1888) 
34  Fed.  Rep.  520. 

In  justice's  court.  —  In  Duffy  v.  Mix, 
(1893)  24  Oregon  265,  it  was  held  that  the 
right  of  possession  of  a  mine  is  not  a  legal 
estate  or  title  to  land,  so  that  an  action  might 
be  maintained  in  a  justice's  court  for  its  re- 
covery, under  a  state  statute  giving  to  a  jus- 
tice of  the  peace  jurisdiction  of  an  action  to 
recover  the  possession  of  a  mining  claim. 

Quantum  of  proof  in  state  court.  —  In  an 
action  brought  under  this  section  no  greater 
proof  of  the  right  of  recovery  can  be  required 
in  a  state  court  than  would  be  required  in  a 
court  of  the  United  States  unless  by  virtue 
of  some  statute  of  the  state.  Harris  v,  Kel- 
logg, <1897)   117  Cal.  489. 


Sec.  2326.  [Adverse  claim,  proceedings  on.]  Where  an  adverse  claim  is 
filed  during  the  period  of  publication,  it  shall  be  upon  oath  of  the  person  or 
persons  making  the  same^  and  shall  show  the  nature,  boundaries,  and  extent 
of  such  adverse  claim,  and  all  proceedings,  except  the  publication  of  notice 
and  making  and  filing  of  the  affidavit  thereof,  shall  be  stayed  until  the  contro- 
versy shall  have  been  settled  or  decided  by  a  court  of  competent  jurisdiction,  or 
the  adverse  claim  waived.  It  shall  be  the  duty  of  the  adverse  claimant,  within 
thirty  days  after  filing  his  claim,  to  commence  proceedings  in  a  court  of  compe- 
tent jurisdiction,  to  determine  the  question  of  the  right  of  possession,  and 
prosecute  the  same  with  reasonable  diligence  to  final  judgment;  and  a  failure 
so  to  do  shall  be  a  waiver  of  his  adverse  claim.  After  such  judgment  shall 
have  been  rendered,  the  party  entitled  to  the  possession  of  the  claim,  or  any 
portion  thereof,  may,  without  giving  further  notice,  file  a  certified  copy  of  the 
judgment-roll  with  the  register  of  the  land-office,  together  with  the  certificate  of 
the  surveyor-general  that  the  requisite  amount  of  labor  has  been  expended  or 
improv[e]inent8  made  thereon,  and  the  description  required  in  other  cases,  and 
shall  pay  to  the  receiver  five  dollars  per  acre  for  his  claim,  together  with  the 
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be  taken  as  conclusive.  U.  S.  v.  Iron  Silver 
Min.  Co.,  (1888)  128  U.  S.  686.  See  also  U. 
S.  V,  King,  (C.  C.  A.  1897)  83  Fed.  Rep.  188. 

The  questioti  as  to  what  are  the  trite 
baundaries  of  a  claim  is  a  question  of  fact, 
coming  properly  within  the  jurisdiction  of 
the  land  department.  Golden  Reward  Min. 
Co.  17.  Buxton  Min.  Co.,  (1897)  79  Fed.  Rep. 
868. 

Interest  conveyed  by  patent.  —  This  sec- 
tion and  sections  2319  and  2322,  R,  S.,  tend 
to  indicate  that  the  patent  when  issued  is 
a  grant  of  land  with  all  the  rights  incident 
to  common-law  ownership.  St.  Louis  Min., 
etc.,  Co.  V.  Montana  Min.  Co.,  (C.  C.  A.  1902) 
113  Fed.  Rep.  900. 

"Patents  issued  since  the  passage  of  the 
Act  of  1872  convey,  under  that  Act,  to  the 
grantees,  all  the  surface  included  within  the 
lines  of  their  location,  and  all  veins,  lodes, 
and  ledges  throughout  their  entire  depth,  the 
top  or  apex  of  which  lies  inside  such  surface 
lines,  where  no  adverse  rights  existed  on  the 
10th  of  May,  1872."  Blake  v.  Butte  Silver 
Min.  Co.,  2  Utah  61.  See  also  New  Dunder- 
berg  Min.  Co.  v.  Old,  (C.  C.  A.  1897)  79  Fed. 
Rep.  598. 

A  valid  location  is  equivalent  to  a  contract 
of  purchase.  The  location,  together  with  the 
necessary  work,  is  the  purchase,  and  the  pat- 
ent is  the  evidence  of  the  title  so  acquired. 
The  location,  therefore,  has  the  effect  of  a 
grant  from  the  government  to  the  locator,  and 
this  grant  cannot  be  defeated  or  abridged  by 
an  unauthorized  exception  contained  in  the 
patent,  for  the  patent  must  always  be  in  ac- 
cordance with  the  consummation  of  the  grant 
evidenced  by  a  valid  location.  Talbott  v. 
King,  (1886)  6  Mont.  76. 

When  two  parties  have  patents  from  the 
government,  and  the  question  is  as  to  the  su- 
periority of  the  title  under  those  patents,  if 
this  depends  upon  extrinsic  facts  not  shown 
by  the  patents  themselves,  it  is  competent,  in 
any  judicial  proceeding  where  this  question 
of  superiority  of  title  arises,  to  establish  it 
by  proof  of  these  facts.  Iron  Silver  Min.  Co. 
V.  Campbell,  (1890)   135  U.  S.  292. 

A  placer  claimant  may  adverse  an  applica- 
tion for  a  patent  of  a  lode  claim.  (Clipper 
Min.  Co.  V,  Eli  Min.,  etc.,  Co.,  (1904)  194  U. 
S.  233. 

The  proceedings  set  forth  in  this  section 
apply  to  applications  for  placer  patents,  not- 
withstanding the  difference  between  the  rights 
of  the  lode  and  the  placer  claimant,  as  to  the 
quantity  of  land,  the  price  per  acre,  conform- 
ity to  public  surveys,  and  other  minor  mat- 
ters. Northern  Pac.  R.  Co.  v.  Cannon,  (C. 
C.  A.  1893)  54  Fed.  Rep.  253. 

The  owner  of  a  town  lot,  unpatented,  can 
adverse  the  application  of  one  applying  for 
a  patent  to  a  lode  claim;  any  person  having 
a  claim,  other  than  a  patented  one,  adverse 
to  the  applicant  for  patent,  may  adverse  the 
same.  Young  v,  Goldsteen,  (1899)  97  Fed. 
Rep.  303.  See  also  Bonner  v.  Meikle,  (1897) 
82  Fed.  Rep.  697.  But  see  Behrends  v.  Gold- 
steen, (1902)   1  Alaska  518. 

The  owners  of  town  lots  can  adverse  the 
application  of  one  applying  for  a  patent  to  a 
mining  claim  though  neither  the  town  au- 
thorities nor  the  owners  have  taken  any  steps 


to  secure  title  from  the  government  to  the 
land  occupied  by  them.  Bonner  V,  Meikle, 
(1897)  82  Fed.  Rep.  697. 

"In  order  to  except  mines  or  mineral 
lands  from  the  operation  of  a  town-site  pat- 
ent, it  is  not  sufficient  that  the  lands  do  in 
fact  contain  minerals,  or  even  valuable  min- 
erals, when  the  town-site  patent  takes  effect, 
but  they  must  at  that  time  be  known  to  con- 
tain minerals  of  such  extent  and  value  as  to 
justify  expenditures  for  the  purpose  of  ex- 
tracting them;  and,  if  the  lands  are  not 
known  at  that  time  to  be  so  valuable  for  min- 
ing ptirposes,  the  fact  that  they  have  once 
been  valuable,  or  are  afterwards  discovered 
to  be  still  valuable,  for  such  purposes,  does 
not  defeat  or  impair  the  title  of  persons 
claiming  under  the  town-site  patent."  Bon- 
ner V.  Meikle,  (1897)  82  Fed.  Rep.  697. 

The  claimant  of  a  tunnel  site  is  not  re- 
quired to  file  an  adverse  claim  and  submit 
his  rights  in  the  lode  claims  it  crosses  to  ad- 
judication by  the  land  department  upon  the 
filing  of  applications  for  patents  to  those 
claims  when  his  rights  are  at  that  time  un- 
certain, contingent,  and  intangible.  Uinta 
Tunnel  Min.,  etc.,  Co.  v.  Creede,  etc.,  Min., 
etc.,  Co.,  (C.  C.  A.  1902)  119  Fed.  Rep.  167. 
See  also  Enterprise  Min.  Co.  v,  Rico-Aspen 
Consol.  Min.  Co.,  (1897)  167  U.  S.  115; 
Elleti?.  Campbell,  (1893)   18  Colo.  510. 

"  When  the  claim  to  a  tunnel  site  has  been 
located  before  the  entry  of  conflicting  lode 
claims,  which  have  subsequently  passed  to 
patents,  the  question  whether  discoveries  of 
mineral  in  place  were  made  in  the  lode  claims 
before  or  after  the  location  of  the  claim  to 
the  tunnel  site  was  perfected  is  open  to  deter- 
mination by  means  of  the  testimony  of  wit- 
nesses and  other  competent  evidence  dehors 
the  patents  in  any  litigation  between  the 
parties  involving  their  conflicting  claims.'" 
Uinta  Tunnel  Min.,  etc.,  Co.  v.  Creede,  etc., 
Min.,  etc.,  Co.,  (C.  C.  A.  1902)  119  Fed.  Rep. 
170. 

A  patent  of  land  to  a  lode  claimant  is  is- 
sued subject  to  the  rights  of  the  claimant  of 
a  tunnel  site  located  before  the  entry  of  the 
land.  Uinta  Tunnel  Min.,  etc.,  Co.  v.  Creedo, 
etc.,  Min.,  etc.,  Co.,  (C.  C.  A.  1902)  119  Fed. 
Rep.  168. 

Record  as  to  co-owner.  —  The  record  on  an 
application  for  a  patent  need  not  show  that 
a  co-owner  had  lost  his  title  to  the  ground 
by  the  publication  of  a  notice,  as  required  by 
section  2324,  R.  S.,  nor  need  it  show  that  the 
co-owner  had  not  contributed  his  part  in  labor 
or  money  to  represent  the  claim.  Riste  v, 
Morton,  (1897)  20  Mont.  139. 

Prior  to  the  Act  of  May  zo,  1873,  a  locator 
was  entitled  to  one  ledge  only,  and  a  patent 
containing  the  provision  "  together  with  all 
other  veins,  lodes,  ledges,  or  deposits, 
throughout  their  entire  length,  as  aforesaid; 
the  tops  or  apexes  of  which  lie  inside  of  the 
exterior  lines  of  said  survey,  as  against  all 
persons  claiming  under  location  made  upon 
such  other  veins,  lodes,  ledges,  or  deposits 
subsequent  to  May  10.  1872,"  excludes  from 
the  grant  to  the  locators  any  other  ledge,  lo- 
cated by  parties  other  than  the  grantees, 
prior  to  May  10,  1872.  Eclipse  Gold,  etc., 
Min.  Co.  V.  Spring,  ( 1881 )  59  Cal.  304. 
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Sec.  910.  [^Possessory  actions  for  recovery  of  mining  titles.]  No  posses- 
sory action  between  persons,  in  any  court  of  the  United  States,  for  the  recovery 
of  any  mining  title,  or  for  damages  to  any  such  title,  shall  be  affected  by  the 
fact  that  the  paramount  title  to  the  land  in  which  such  mines  lie  is  in  the  United 
States;  but  each  case  shall  be  adjudged  by  the  law  of  possession.     \_R.  8.] 


Act  of  Feb.  27,  1866,  ch.  64,  13  Stat.  L. 
441. 

Before  the  enactment  of  any  statute  recog- 
nizing and  relating  to  his  possessory  rights, 
the  mining  locator,  as  between  himself  and 
the  United  States,  was  technically  a  mere 
trespasser  upon  the  public  domain;  and  even 
although  he  might  have  conformed  in  his  lo- 
cation to  the  rules  and  customs  adopted  in 
the  mining  district  in  which  his  claim  was 
situated,  yet  so  far  as  any  legal  right  existed 
to  hold  his  claim  against  the  newcomer,  that 
right  rested  upon  possession  merely;  hence 
the  statute.  Duggan  v.  Davey,  (1886)  4  Dak. 
110. 

In  furtherance  of  the  policy  to  make  the 
possession  of  that  part  of  the  public  lands 
which  is  valuable  for  minerals  separable 
from  the  fee,  and  to  provide  for  the  existence 
of  an  exclusive  right  to  the  possession,  while 
the  paramount  title  to  the  land  remains  in 
the  United  States,  Congress  enacted  this  stat- 
ute.   Beig  V.  Meagher,  ( 1881 )   104  U.  S.  283. 

By  "mining  title,**  as  employed  in  this 
statute,  evidently  is  meant  the  title  which  the 
miner  obtains  by  his  discovery  and  location, 
followed  up  by  a  compliance  with  the  statu- 
tory regulations  to  preserve  his  right  of  pos- 
session, and  therefore,  in  a  possessory  action 
between  persons,  notwithstanding  the  para- 
mount title  to  the  land  is  in  the  United 
States,  the  case  shall  be  adjudged  by  the  law 
of  possession  as  between  the  parties.  Gillis 
r.  Downey,  (C.  C.  A.  1898)  85  Fed.  Rep.  486. 

The  state  statute  provides  that  the  distinc- 
tion between  actions  at  law  and  suits  in 
equity  and  the  forms  of  all  such  actions  and 
suits  are  abolished.  A  further  statute  de- 
clares that  "any  person  in  possession,  by 
himself  or  hia  tenant,  of  real  property,  may 


maintain  an  action  of  an  equitable  nature 
against  another  who  claims  an  estate  or  in- 
terest therein  adverse  to  him  for  the  purpose 
of  determining  such  claim,estate,  or  interest." 
Under  such  statutory  provisions  and  this  sec- 
tion it  is  clear  that  one  who  first  makes  a 
valid  location  of  a  mining  claim  and  enters 
into  its  possession,  acquires  a  title  thereto; 
not  the  legal  title  which  remains  in  the 
United  States  until  conveyed  by  it,  but  such 
title  as  the  laws  of  the  United  States  recog- 
nize and  will  protect  as  against  an  intruder. 
Fulkerson  v.  Chisma  Min.,  etc.,  Co.,  (C.  C.  A. 
1903)   122  Fed.  Rep.  784. 

The  law  of  possession  means  the  local  rules 
and  customs  of  miners.  Rico- Aspen  Consol. 
Min.  Co.  V.  Enterprise  Min.  Co.,  (1892)  63 
Fed.  Rep.  321. 

Form  of  action.  —  Ejectment  will  lie  for  a 
mining  claim  although  paramount  title  be  in 
the  United  States.  Davidson  v.  Calkins, 
(1899)  92  Fed.  Rep.  230.  See  also  Aurora 
Hill  Consol.  Min.  Co.  v.  85  Min.  Co.,  (1888) 
34  Fed.  Rep.  520. 

In  justice's  court.  —  In  Duffy  v.  Mix, 
(1893)  24  Oregon  265,  it  was  held  that  the 
right  of  possession  of  a  mine  is  not  a  legal 
estate  or  title  to  land,  so  that  an  action  might 
be  maintained  in  a  justice's  court  for  its  re- 
covery, under  a  state  statute  giving  to  a  jus- 
tice of  the  peace  jurisdiction  of  an  action  to 
recover  the  possession  of  a  mining  claim. 

Quantum  of  proof  in  state  court.  —  In  an 
action  brought  under  this  section  no  greater 
proof  of  the  right  of  recovery  can  be  required 
in  a  state  court  than  would  be  required  in  a 
court  of  the  United  States  unless  by  virtue 
of  some  statute  of  the  state.  Harris  v.  Kel- 
logg, <1897)   117  Cal.  489. 


Sec.  2326.  [Adverse  claim,  proceedings  on.]  Where  an  adverse  claim  is 
filed  during  the  period  of  publication,  it,  shall  be  upon  oath  of  the  person  or 
persons  making  the  same^  and  shall  show  the  nature,  boundaries,  and  extent 
of  such  adverse  claim,  and  all  proceedings,  except  the  publication  of  notice 
and  making  and  filing  of  the  affidavit  thereof,  shall  be  stayed  until  the  contro- 
versy shall  have  been  settled  or  decided  by  a  court  of  competent  jurisdiction,  or 
the  adverse  claim  waived.  It  shall  be  the  duty  of  the  adverse  claimant,  within 
thirty  days  after  filing  his  claim,  to  commence  proceedings  in  a  court  of  compe- 
tent jurisdiction,  to  determine  the  question  of  the  right  of  possession,  and 
prosecute  the  same  with  reasonable  diligence  to  final  judgment;  and  a  failure 
so  to  do  shall  be  a  waiver  of  his  adverse  claim.  After  such  judgment  shall 
have  been  rendered,  the  party  entitled  to  the  possession  of  the  claim,  or  any 
portion  thereof,  may,  without  giving  further  notice,  file  a  certified  copy  of  the 
judgment-roll  with  the  register  of  the  land-office,  together  with  the  certificate  of 
the  surveyor-general  that  the  requisite  amount  of  labor  has  been  expended  or 
improv[e]ment8  made  thereon,  and  the  description  required  in  other  cases,  and 
shall  pay  to  the  receiver  five  dollars  per  acre  for  bis  claim,  together  with  the 
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be  taken  as  conclusive.  U.  S.  v.  Iron  Silver 
Min.  Co.,  (1888)  128  U.  S.  686.  See  also  U. 
a  V.  King,  (C.  C.  A.  1897)  83  Fed.  Rep.  188. 

The  question  as  to  what  are  the  true 
boundaries  of  a  claim  is  a  question  of  fact, 
coming  properly  within  the  jurisdiction  of 
the  land  department.  Qolden  Reward  Min. 
Co.  V.  Buxton  Min.  Co.,  (1897)  79  Fed.  Rep. 
868. 

Interest  conveyed  by  patent.  —  This  sec- 
tion and  sections  2319  and  2322,  R,  S.,  tend 
to  indicate  that  the  patent  when  issued  is 
a  grant  of  land  with  all  the  rights  incident 
to  common-law  ownership.  St.  Louis  Min., 
etc.,  Co.  17.  Montana  Min.  Co.,  (C.  C.  A.  1902) 
113  Fed.  Rep.  900. 

"  Patents  issued  since  the  passage  of  the 
Act  of  1872  convey,  under  that  Act,  to  the 
grantees,  all  the  surface  included  within  the 
lines  of  their  location,  and  all  veins,  lodes, 
and  ledges  throughout  their  entire  depth,  tho 
top  or  apex  of  which  lies  inside  such  surface 
lines,  where  no  adverse  rights  existed  on  the 
10th  of  May,  1872."  Blake  t?.  Butte  Silver 
Min.  Co.,  2  Utah  61.  See  also  New  Dunder- 
berg  Min.  Co.  v.  Old,  (C.  C.  A.  1897)  79  Fed. 
Rep.  598. 

A  valid  location  is  equivalent  to  a  contract 
of  purchase.  The  location,  together  with  the 
necessary  work,  is  the  purchase,  and  the  pat- 
ent is  the  evidence  of  the  title  so  acquired. 
The  location,  therefore,  has  the  effect  of  a 
grant  from  the  government  to  the  locator,  and 
this  grant  cannot  be  defeated  or  abridged  by 
an  imauthorized  exception  contained  in  the 
patent,  for  the  patent  must  always  be  in  ac- 
cordance with  the  consummation  of  the  grant 
evidenced  by  a  valid  location.  Talbott  v. 
King,  (1886)  6  Mont.  76. 

When  two  parties  have  patents  from  the 
government^  and  the  question  is  as  to  the  su- 
periority of  the  title  under  those  patents,  if 
this  depends  upon  extrinsic  facts  not  shown 
by  the  patents  themselves,  it  is  competent,  in 
any  judicial  proceeding  where  this  question 
of  superiority  of  title  arises,  to  establish  it 
by  proof  of  these  facts.  Iron  Silver  Min.  Co. 
V,  Campbell,  (1890)   135  U.  S.  292. 

A  placer  claimant  may  adverse  an  applica- 
tion for  a  patent  of  a  lode  claim.  (Clipper 
Min.  Co.  V.  Eli  Min.,  etc.,  Co.,  (1904)  194  U. 
S.  233. 

The  proceedings  set  forth  in  this  section 
apply  to  applications  for  placer  patents,  not- 
withstanding the  difference  between  the  rights 
of  the  lode  and  the  placer  claimant,  as  to  the 
quantity  of  land,  the  price  per  acre,  conform- 
ity to  public  surveys,  and  other  minor  mat- 
ters. Northern  Pac.  R.  Co.  v.  Cannon,  (C. 
C.  A.  1893)  64  Fed.  Rep.  253. 

The  owner  of  a  town  lot,  unpatented,  can 
adverse  the  application  of  one  applying  for 
a  patent  to  a  lode  claim;  any  person  having 
a  claim,  other  than  a  patented  one,  adverse 
to  the  applicant  for  patent,  may  adverse  the 
same.  Young  v.  Goldsteen,  (1899)  97  Fed. 
Rep.  303.  See  also  Bonner  v.  Meikle,  (1897) 
82  Fed.  Rep.  697.  But  see  Behrends  v,  Gold- 
steen, (1902)   1  Alaska  518. 

The  owners  of  town  lots  can  adverse  the 
application  of  one  applying  for  a  patent  to  a 
mining  claim  though  neither  the  towTi  au- 
thorities nor  the  owners  have  taken  any  steps 


to  secure  title  from  the  government  to  the 
land  occupied  by  them.  Bonner  v,  Meikle, 
(1897)  82  Fed.  Rep.  697. 

"In  order  to  except  mines  or  mineral 
lands  from  the  operation  of  a  town-site  pat- 
ent, it  is  not  sufficient  that  the  lands  do  in 
fact  contain  minerals,  or  even  valuable  min- 
erals, when  the  town-site  patent  takes  effect, 
but  they  must  at  that  time  be  known  to  con- 
tain minerals  of  such  extent  and  value  as  to 
justify  expenditures  for  the  purpose  of  ex- 
tracting them;  and,  if  the  lands  are  not 
known  at  that  time  to  be  so  valuable  for  min- 
ing purposes,  the  fact  that  they  have  once 
been  valuable,  or  are  afterwards  discovered 
to  be  still  valuable,  for  such  purposes,  does 
not  defeat  or  impair  the  title  of  persons 
claiming  under  tlie  town-site  patent."  Bon- 
ner V.  Meikle,  (1897)  82  Fed.  Rep.  697. 

The  claimant  of  a  tunnel  site  is  not  re- 
quired to  file  an  adverse  claim  and  submit 
his  rights  in  the  lode  claims  it  crosses  to  ad- 
judication by  the  land  department  upon  the 
filing  of  applications  for  patents  to  those 
claims  when  his  rights  are  at  that  time  un- 
certain, contingent,  and  intangible.  Uinta 
Tunnel  Min.,  etc.,  Co.  v.  Creede,  ete.,  Min., 
etc.,  Co.,  (C.  C.  A.  1902)  119  Fed.  Rep.  167. 
See  also  Enterprise  Min.  Co.  v,  Rico-Aspen 
Consol.  Min.  Co.,  (1897)  167  U.  S.  116; 
Elleti?.  Campbell,  (1893)   18  Colo.  510. 

"  When  the  claim  to  a  tunnel  site  has  been 
located  before  the  entry  of  conflicting  lode 
claims,  which  have  subsequently  passed  to 
patents,  the  question  whether  discoveries  of 
mineral  in  place  were  made  in  the  lode  claims 
before  or  after  the  location  of  the  claim  to 
the  tunnel  site  was  perfected  is  open  to  deter- 
mination by  means  of  the  testimony  of  wit- 
nesses and  other  competent  evidence  dehors 
the  patents  in  any  litigation  between  the 
parties  involving  their  conflicting  claims." 
Uinta  Tunnel  Min.,  etc.,  Co.  v.  Creede,  etc., 
Min.,  etc.,  Co.,  (C.  C.  A.  1902)  119  Fed.  Rep. 
170. 

A  patent  of  land  to  a  lode  claimant  is  is- 
sued subject  to  the  rights  of  the  claimant  of 
a  tunnel  site  located  before  the  entry  of  the 
land.  Uinta  Tunnel  Min.,  etc.,  Co.  v.  Creedr. 
etc.,  Min.,  etc.,  Co.,  (C.  C.  A.  1902)  119  Fed. 
Rep.  168. 

Record  as  to  co-owner.  —  The  record  on  an 
application  for  a  patent  need  not  show  that 
a  co-owner  h«ad  lost  his  title  to  the  ground 
by  the  publication  of  a  notice,  as  required  by 
section  2324,  R.  S.,  nor  need  it  show  that  the 
co-owner  had  not  contributed  his  part  in  labor 
or  money  to  represent  the  claim.  Riste  v, 
Morton,  (1897)  20  Mont.  139. 

Prior  to  the  Act  of  May  lo,  1872,  a  locator 
was  entitled  to  one  ledge  only,  and  a  patent 
containing  the  provision  "  together  with  all 
other  veins,  lodes,  ledges,  or  deposits; 
throughout  their  entire  length,  as  aforesaid^ 
the  tops  or  apexes  of  which  lie  inside  of  the 
exterior  lines  of  said  survey,  as  against  all 
persons  claiming  under  location  made  upon 
such  other  veins,  lodes,  ledges,  or  deposits 
subsequent  to  May  10,  1872,"  excludes  from 
the  grant  to  the  locators  any  other  ledge,  lo- 
cated by  parties  other  than  the  grantees, 
prior  to  May  10,  1872.  Eclipse  Gold,  etc, 
Min.  Co.  V,  Spring,  (1881)  59  Cal.  304. 
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ScCa  910.  \^Possessory  actions  for  recovery  of  mining  titles,^  No  posses- 
sory action  between  persons,  in  any  court  of  the  United  States,  for  the  recovery 
of  any  mining  title,  or  for  damages  to  any  such  title,  shall  be  affected  by  the 
fact  that  the  paramount  title  to  the  land  in  which  such  mines  lie  is  in  the  United 
States;  but  each  case  shall  be  adjudged  by  the  law  of  possession,     [fi.  8,"] 


Act  of  Feb.  27,  1865,  ch.  64,  13  Stat.  L. 
441. 

Before  the  enactment  of  any  statute  recog- 
nuing  and  relating  to  his  possessory  rights, 
the  mining  locator,  as  between  himself  and 
the  United  States,  was  technically  a  mere 
trespasser  upon  the  public  domain;  and  even 
although  he  might  have  conformed  in  his  lo- 
cation to  the  rules  and  customs  adopted  in 
the  mining  district  in  which  his  claim  was 
situated,  yet  so  far  as  any  legal  right  existed 
to  hold  his  claim  against  the  newcomer,  that 
right  rested  upon  possession  merely;  hence 
the  statute.  Duggan  v,  Davey,  (1886)  4  Dak. 
110. 

In  furtherance  of  the  policy  to  make  the 
possession  of  that  part  of  the  public  lands 
which  is  valuable  for  minerals  separable 
from  the  fee,  and  to  provide  for  the  existence 
of  an  exclusive  right  to  the  possession,  while 
the  paramount  title  to  the  land  remains  in 
the  United  States,  Congress  enacted  this  stat- 
ute.   Belg  t?.  Meagher,  ( 1881 )   104  U.  S.  283. 

By  **  mining  title/'  as  employed  in  this 
statute,  evidently  is  meant  the  title  which  the 
miner  obtains  by  his  discovery  and  location, 
followed  up  by  a  compliance  with  the  statu- 
tory regulations  to  preserve  his  right  of  pos- 
session, and  therefore,  in  a  possessory  action 
between  persons,  notwithstanding  the  para- 
mount title  to  the  land  is  in  the  United 
States,  the  case  shall  be  adjudged  by  the  law 
of  possession  as  between  the  parties.  Gillis 
r.  Downey,  (C.  C.  A.  1898)  85  Fed.  Rep.  486. 

The  state  statute  provides  that  the  distinc- 
tion between  actions  at  law  and  suits  in 
equity  and  the  forms  of  all  such  actions  and 
suits  are  abolished.  A  further  statute  de- 
clares that  "  any  person  in  possession,  by 
himself  or  hia  tenant,  of  real  property,  may 


maintain  an  action  of  an  equitable  nature 
against  another  who  claims  an  estate  or  in- 
terest therein  adverse  to  him  for  the  purpose 
of  determining  such  claim,  estate,  or  interest." 
Under  such  statutory  provisions  and  this  sec- 
tion it  is  clear  that  one  who  first  makes  a 
valid  location  of  a  mining  claim  and  enters 
into  its  possession,  acquires  a  title  thereto; 
not  the  legal  title  which  remains  in  the 
United  States  until  conveyed  by  it,  but  such 
title  as  the  laws  of  the  United  States  recog- 
nize and  will  protect  as  against  an  intruder. 
Fulkerson  v.  Chisma  Min.,  etc.,  Co.,  (C.  C.  A. 
1903)   122  Fed.  Rep.  784. 

The  law  of  possession  means  the  local  rules 
and  customs  of  miners.  Rico-Aspen  Consol. 
Min.  Co.  V.  Enterprise  Min.  Co.,  (1892)  63 
Fed.  Rep.  321. 

Form  of  action.  —  Ejectment  will  lie  for  a 
mining  claim  although  paramount  title  be  in 
the  United  States.  Davidson  v.  Calkins, 
(1899)  92  Fed.  Rep.  230.  See  also  Aurora 
Hill  Consol.  Min.  Co.  v.  85  Min.  Co.,  (1888) 
34  Fed.  Rep.  620. 

In  justice's  court.  —  In  Duffy  v.  Mix, 
(1893)  24  Oregon  265,  it  was  held  that  the 
right  of  possession  of  a  mine  is  not  a  legal 
estate  or  title  to  land,  so  that  an  action  might 
be  maintained  in  a  justice's  court  for  its  re- 
covery, under  a  state  statute  giving  to  a  jus- 
tice of  the  peace  jurisdiction  of  an  action  to 
recover  the  possession  of  a  mining  claim. 

Quantum  of  proof  in  state  court.  —  In  an 
action  brought  under  this  section  no  greater 
proof  of  the  right  of  recovery  can  be  required 
in  a  state  court  than  would  be  required  in  a 
court  of  the  United  States  unless  by  virtue 
of  some  statute  of  the  state.  Harris  17.  Kel- 
logg, (1897)   117  Cal.  489. 


Sec.  2326w  \_Adverse  claim,  proceedings  on.]  Where  an  adverse  claim  is 
filed  during  the  period  of  publication,  it,  shall  be  upon  oath  of  the  person  or 
persons  making  the  same,  and  shall  show  the  nature,  boundaries,  and  extent 
of  such  adverse  claim,  and  all  proceedings,  except  the  publication  of  notice 
and  making  and  filing  of  the  affidavit  thereof,  shall  be  stayed  until  the  contro- 
versy shall  have  been  settled  or  decided  by  a  court  of  competent  jurisdiction,  or 
the  adverse  claim  waived.  It  shall  be  the  duty  of  the  adverse  claimant,  within 
thirty  days  after  filing  his  claim,  to  commence  proceedings  in  a  court  of  compe- 
tent jurisdiction,  to  determine  the  question  of  the  right  of  possession,  and 
prosecute  the  same  with  reasonable  diligence  to  final  judgment;  and  a  failure 
so  to  do  shall  be  a  waiver  of  his  adverse  claim.  After  such  judgment  shall 
have  been  rendered,  the  party  entitled  to  the  possession  of  the  claim,  or  any 
portion  thereof,  may,  without  giving  further  notice,  file  a  certified  copy  of  the 
judgment-roll  with  the  register  of  the  land-office,  together  with  the  certificate  of 
the  surveyor-general  that  the  requisite  amount  of  labor  has  been  expended  or 
improv[e]ments  made  thereon,  and  the  description  required  in  other  cases,  and 
ahall  pay  to  the  receiver  five  dollars  per  acre  for  bis  claim,  together  with  the 
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be  taken  as  conclusive.  U.  S.  r.  Iron  Silver 
Min.  Co.,  (1888)  128  U.  S.  685.  See  also  U. 
a  t?.  King,  (C.  C.  A.  1897)  83  Fed.  Rep.  188. 

Tlw  question  as  to  what  are  the  true 
boundaries  of  a  claim  is  a  question  of  fact, 
coming  properly  within  the  jurisdiction  of 
the  land  department.  Qolden  Reward  Min. 
Co.  V.  Buxton  Min.  Co.,  (1897)  79  Fed.  Rep. 
868. 

Interest  conveyed  by  patent.  —  This  sec- 
tion and  sections  2319  and  2322,  R,  S.,  tend 
to  indicate  that  the  patent  when  issued  is 
a  grant  of  land  with  all  the  rights  incident 
to  common-law  ownership.  St.  Louis  Min., 
etc.,  Co.  17.  Montana  Min.  Co.,  (C.  C.  A.  1902) 
113  Fed.  Rep.  900. 

"  Patents  issued  since  the  passage  of  the 
Act  of  1872  convey,  under  that  Act,  to  the 
grantees,  all  the  surface  included  within  the 
lines  of  their  location,  and  all  veins,  lodes, 
and  ledges  throughout  their  entire  depth,  the 
top  or  apex  of  which  lies  inside  such  surface 
lines,  where  no  adverse  rights  existed  on  the 
10th  of  May,  1872."  Blake  t?.  Butte  Silver 
Min.  Co.,  2  Utah  61.  See  also  New  Dunder- 
berg  Min.  Co.  v.  Old,  (C.  C.  A.  1897)  79  Fed. 
Rep.  599. 

A  valid  location  is  equivalent  to  a  contract 
of  purchase.  The  location,  together  with  the 
necessary  work,  is  the  purchase,  and  the  pat- 
ent is  the  evidence  of  the  title  so  acquired. 
The  location,  therefore,  has  the  effect  of  a 
grant  from  the  government  to  the  locator,  and 
this  grant  cannot  be  defeated  or  abridged  by 
an  unauthorized  exception  contained  in  the 
patent,  for  the  patent  must  always  be  in  ac- 
cordance with  the  consummation  of  the  grant 
evidenced  by  a  valid  location.  Talbott  v. 
King,  (1886)  6  Mont.  76. 

When  two  parties  have  patents  from  the 
government,  and  the  question  is  as  to  the  su- 
periority of  the  title  under  those  patents,  if 
this  depends  upon  extrinsic  facts  not  shown 
by  the  patents  themselves,  it  is  competent,  in 
any  judicial  proceeding  where  this  question 
of  superiority  of  title  arises,  to  establish  it 
by  proof  of  these  facts.  Iron  Silver  Min.  Co. 
17.  Campbell,  (1890)    135  U.  S.  292. 

A  placer  claimant  may  adverse  an  applica- 
tion for  a  patent  of  a  lode  claim.  Clipper 
Min.  Co.  1?.  Eli  Min.,  etc.,  Co.,  (1904)  194  U. 
S.  233. 

The  proceedings  set  forth  in  this  section 
apply  to  applications  for  placer  patents,  not- 
withstanding the  difference  between  the  rights 
of  the  lode  and  the  placer  claimant,  as  to  the 
quantity  of  land,  the  price  per  acre,  conform- 
ity to  public  surveys,  and  other  minor  mat- 
ters. Northern  Pac.  R.  Co.  v.  Cannon,  (C. 
C.  A.  1893)  64  Fed.  Rep.  253. 

The  owner  of  a  town  lot,  unpatented,  can 
adverse  the  application  of  one  applying  for 
a  patent  to  a  lode  claim;  any  person  having 
a  claim,  other  than  a  patented  one,  adverse 
to  the  applicant  for  patent,  may  adverse  the 
same.  Young  v.  Goldsteen,  (1899)  97  Fed. 
Rep.  303.  See  also  Bonner  v.  Meikle,  (1897) 
82  Fed.  Rep.  697.  But  see  Behrends  v.  Gold- 
steen, (1902)   1  Alaska  518. 

The  owners  of  town  lots  can  adverse  the 
application  of  one  applying  for  a  patent  to  a 
mining  claim  though  neither  the  town  au- 
thorities nor  the  owners  have  taken  any  steps 


to  secure  title  from  the  government  to  the 
land  occupied  by  them.  Bonner  v,  Meikle, 
(1897)  82  Fed.  Rep.  697. 

"In  order  to  except  mines  or  mineral 
lands  from  the  operation  of  a  town-site  pat- 
ent, it  is  not  sufficient  that  the  lands  do  in 
fact  contain  minerals,  or  even  valuable  min- 
erals, when  the  town-site  patent  takes  effect, 
but  they  must  at  that  time  be  known  to  con- 
tain minerals  of  such  extent  and  value  as  to 
justify  expenditures  for  the  purpose  of  ex- 
tracting them;  and,  if  the  lands  are  not 
known  at  that  time  to  be  so  valuable  for  min- 
ing purposes,  the  fact  that  they  have  once 
been  valuable,  or  are  afterwards  discovered 
to  be  still  valuable,  for  such  purposes,  does 
not  defeat  or  impair  the  title  of  persona 
claiming  under  the  town-site  patent."  Bon- 
ner V.  Meikle,  (1897)  82  Fed.  Rep.  697. 

The  claimant  of  a  tunnel  site  is  not  re- 
quired to  file  an  adverse  claim  and  submit 
his  rights  in  the  lode  claims  it  crosses  to  ad- 
judication by  the  land  department  upon  the 
filing  of  applications  for  patents  to  those 
claims  when  his  rights  are  at  that  time  un- 
certain, contingent,  and  intangible.  Uinta 
Tunnel  Min.,  etc.,  Co.  v.  Creede,  etc.,  Min., 
etc.,  Co.,  (C.  C.  A.  1902)  119  Fed.  Rep.  167. 
See  also  Enterprise  Min.  Co.  v.  Rico-Aspen 
Consol.  Min.  Co.,  (1897)  167  U.  S.  115; 
Elletv.  Campbell,   (1893)   18  Colo.  510. 

"  When  the  claim  to  a  timnel  site  has  been 
located  before  the  entry  of  conflicting  lode 
claims,  which  have  subsequently  passed  to 
patents,  the  question  whether  discoveries  of 
mineral  in  place  were  made  in  the  lode  claims 
before  or  after  the  location  of  the  claim  to 
the  tunnel  site  was  perfected  is  open  to  deter- 
mination by  means  of  the  testimony  of  wit- 
nesses and  other  competent  evidence  dehors 
the  patents  in  any  litigation  between  the 
parties  involving  their  conflicting  claims." 
Uinta  Tunnel  Min.,  etc.,  Co.  v.  Creede,  etc., 
Min.,  etc.,  Co.,  (C.  C.  A.  1902)  119  Fed.  Rep. 
170. 

A  patent  of  land  to  a  lode  claimant  is  is- 
sued subject  to  the  rights  of  the  claimant  of 
a  tunnel  site  located  before  the  entry  of  the 
land.  Uinta  Tunnel  Min.,  etc.,  Co.  v.  Creedo. 
etc.,  Min.,  etc.,  Co.,  (C.  C.  A.  1902)  119  Fed. 
Rep.  168. 

Record  as  to  co-owner.  —  The  record  on  an 
application  for  a  patent  need  not  show  that 
a  co-owner  had  lost  his  title  to  the  ground 
by  the  publication  of  a  notice,  as  required  by 
section  2324,  R.  S.,  nor  need  it  show  that  the 
co-owner  had  not  contributed  his  part  in  labor 
or  money  to  represent  the  claim.  Riste  v. 
Morton,  (1897)  20  Mont.  139. 

Prior  to  the  Act  of  May  lo,  1872,  a  locator 
was  entitled  to  one  ledge  only,  and  a  patent 
containing  the  provision  "  together  with  all 
other  veins,  lodes,  ledges,  or  deposits, 
throughout  their  entire  length,  as  aforesaid; 
the  tops  or  apexes  of  which  lie  inside  of  the 
exterior  lines  of  said  survey,  as  against  all 
persons  claiming  under  location  made  upon 
such  other  veins,  lodes,  ledges,  or  deposits 
subsequent  to  May  10,  1872,"  excludes  from 
the  grant  to  the  locators  any  other  ledge,  lo- 
cated by  parties  other  than  the  grantees, 
prior  to  May  10,  1872.  Eclipse  Gold,  etc, 
Min.  Co.  V.  Spring,  (1881)  59  Cal.  304. 
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S6C.  910.  \_Possessory  actions  for  recovery  of  mining  titles,^  No  posses- 
sory action  between  persons,  in  any  court  of  the  United  States,  for  the  recovery 
of  any  mining  title,  or  for  damages  to  any  such  title,  shall  be  affected  by  the 
fact  that  the  paramount  title  to  the  land  in  which  such  mines  lie  is  in  the  United 
States;  but  each  case  shall  be  adjudged  by  the  law  of  possession,     [fi.  iS.] 


Act  of  Feb.  27,  1865,  ch.  64,  13  Stat.  L. 
441. 

Before  the  enactment  of  any  statute  recog- 
nizing and  relating  to  his  possessory  rights, 
the  mining  locator,  as  between  himself  and 
the  United  States,  was  technically  a  mere 
trespasser  upon  the  public  domain;  and  even 
although  he  might  have  conformed  in  his  lo- 
cation to  the  rules  and  customs  adopted  in 
the  mining  district  in  which  his  claim  was 
situated,  yet  so  far  as  any  legal  right  existed 
to  hold  his  claim  against  the  newcomer,  that 
right  rested  upon  possession  merely;  hence 
the  statute.  Duggan  v,  Davey,  (1886)  4  Dak. 
110. 

In  furtherance  of  the  policy  to  make  the 
possession  of  that  part  of  the  public  lands 
which  is  valuable  for  minerals  separable 
from  the  fee,  and  to  provide  for  the  existence 
of  an  exclusive  right  to  the  possession,  while 
the  paramount  title  to  the  land  remains  in 
the  United  States,  Congress  enacted  this  stat- 
ute.   Belg  f7.  Meagher,  (1881)   104  U.  S.  283. 

By  ^mining  title»^  as  employed  in  this 
statute,  evidently  is  meant  the  title  which  the 
miner  obtains  by  his  discovery  and  location, 
followed  up  by  a  compliance  with  the  statu- 
tory regulations  to  preserve  his  right  of  pos- 
session, and  therefore,  in  a  possessory  action 
between  persons,  notwithstanding  the  para- 
mount title  to  the  land  is  in  the  United 
States,  the  case  shall  be  adjudged  by  the  law 
of  possession  as  between  the  parties.  Gillis 
V.  Downey,  (C.  C.  A.  1898)  85  Fed.  Rep.  486. 

The  state  statute  provides  that  the  distinc- 
tion between  actions  at  law  and  suits  in 
equity  and  the  forms  of  all  such  actions  and 
suits  are  abolished.  A  further  statute  de- 
clares that  "any  person  in  possession,  by 
himself  or  hia  tenant,  of  real  property,  may 


maintain  an  action  of  an  equitable  nature 
against  another  who  claims  an  estate  or  in- 
terest therein  adverse  to  him  for  the  purpose 
of  determining  such  claim,  estate,  or  interest" 
Under  such  statutory  provisions  and  this  sec- 
tion it  is  clear  that  one  who  first  makes  a 
valid  location  of  a  mining  claim  and  enters 
into  its  possession,  acquires  a  title  thereto; 
not  the  legal  title  which  remains  in  the 
United  States  until  conveyed  by  it,  but  such 
title  as  the  laws  of  the  United  States  recog- 
nize and  will  protect  as  against  an  intruder. 
Fulkerson  v.  Chisma  Min.,  etc.,  Co.,  ( C.  C.  A. 
1903)   122  Fed.  Rep.  784. 

The  law  of  possession  means  the  local  rules 
and  customs  of  miners.  Rico-Aspen  Consol. 
Min.  Co.  V.  Enterprise  Min.  Co.,  (1892)  63 
Fed.  Rep.  321. 

Form  of  action.  —  Ejectment  will  lie  for  a 
mining  claim  although  paramount  title  be  in 
the  United  States.  Davidson  v.  Calkins, 
(1899)  92  Fed.  Rep.  230.  See  also  Aurora 
Hill  Consol.  Min.  Co.  v.  85  Min.  Co.,  (1888) 
34  Fed.  Rep.  520. 

In  juatice^a  court.  —  In  Duffy  r.  Mix, 
(1893)  24  Oregon  265,  it  was  held  that  the 
right  of  possession  of  a  mine  is  not  a  legal 
estate  or  title  to  land,  so  that  an  action  might 
be  maintained  in  a  justice's  court  for  its  re- 
covery, under  a  state  statute  giving  to  a  jus- 
tice of  the  peace  jurisdiction  of  an  action  to 
recover  the  possession  of  a  mining  claim. 

Quantum  of  proof  in  state  court.  —  In  an 
action  brought  under  this  section  no  greater 
proof  of  the  right  of  recovery  can  be  required 
in  a  state  court  than  would  be  required  in  a 
court  of  the  United  States  unless  by  virtue 
of  some  statute  of  the  state.  Harris  v,  Kel- 
logg, (1897)   117  Cal.  489. 


See.  2326w  \_Adverse  claim,  proceedings  on.']  Where  an  adverse  claim  is 
filed  during  the  period  of  publication,  it  shall  be  upon  oath  of  the  person  or 
persons  making  the  same,  and  shall  show  the  nature,  boundaries,  and  extent 
of  such  adverse  claim,  and  all  proceedings,  except  the  publication  of  notice 
and  making  and  filing  of  the  affidavit  thereof,  shall  be  stayed  until  the  contro- 
versy shall  have  been  settled  or  decided  by  a  court  of  competent  jurisdiction,  or 
the  adverse  claim  waived.  It  shall  be  the  duty  of  the  adverse  claimant,  within 
thirty  days  after  filing  his  claim,  to  commence  proceedings  in  a  court  of  compe- 
tent jurisdiction,  to  determine  the  question  of  the  right  of  possession,  and 
prosecute  the  same  with  reasonable  diligence  to  final  judgment;  and  a  failure 
so  to  do  shall  be  a  waiver  of  his  adverse  claim.  After  such  judgment  shall 
have  been  rendered,  the  party  entitled  to  the  possession  of  the  claim,  or  any 
portion  thereof,  may,  without  giving  further  notice,  file  a  certified  copy  of  the 
judgment-roll  with  the  register  of  the  land-office,  together  with  the  certificate  of 
the  surveyor-general  that  the  requisite  amount  of  labor  has  been  expended  or 
improv[e]nients  made  thereon,  and  the  description  required  in  other  cases,  and 
shall  pay  to  the  receiver  five  dollars  per  acre  for  bis  claim,  together  with  the 
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be  taken  as  conclusive.  U.  S.  17.  Iron  Silver 
Min.  Ck>.,  (1888)  128  U.  S.  686.  See  also  U. 
S.  V.  King,  (C.  C.  A.  1897)  83  Fed.  Rep.  188. 

The  question  as  to  what  are  the  true 
boundaries  of  a  claim  is  a  question  of  fact, 
coming  properly  within  the  jurisdiction  of 
the  land  department.  Golden  Reward  Min. 
Co.  V.  Buxton  Min.  Co.,  (1897)  79  Fed.  Rep. 
868. 

Interest  conveyed  by  patent.  —  This  sec- 
tion and  sections  2319  and  2322,  R,  S.,  tend 
to  indicate  that  the  patent  when  issued  is 
a  grant  of  land  with  all  the  rights  incident 
to  common-law  ownership.  St.  Louis  Min., 
etc.,  Co.  V.  Montana  Min.  Co.,  (C.  C.  A.  1902) 
113  Fed.  Rep.  900. 

"  Patents  issued  since  the  passage  of  the 
Act  of  1872  convey,  under  that  Act,  to  the 
grantees,  all  the  surface  included  within  the 
lines  of  their  location,  and  all  veins,  lodes, 
and  ledges  throughout  their  entire  depth,  the 
top  or  apex  of  which  lies  inside  such  surface 
lines,  where  no  adverse  rights  existed  on  the 
10th  of  May,  1872."  Blake  v.  Butte  Silver 
Min.  Co.,  2  Utah  61.  See  also  New  Dunder- 
berg  Min.  Co.  v.  Old,  (C.  C.  A.  1897)  79  Fed. 
Rep.  598. 

A  valid  location  is  equivalent  to  a  contract 
of  purchase.  The  location,  together  with  the 
necessary  work,  is  the  purchase,  and  the  pat- 
ent is  the  evidence  of  the  title  so  acquired. 
The  location,  therefore,  has  the  effect  of  a 
grant  from  the  government  to  the  locator,  and 
this  grant  cannot  be  defeated  or  abridged  by 
an  unauthorized  exception  contained  in  the 
patent,  for  the  patent  must  always  be  in  ac- 
cordance with  the  consummation  of  the  grant 
evidenced  by  a  valid  location.  Talbott  v. 
King,  (1886)  6  Mont.  76. 

When  two  parties  have  patents  from  the 
government,  and  the  question  is  as  to  the  su- 
periority of  the  title  under  those  patents,  if 
this  depends  upon  extrinsic  facts  not  shown 
by  the  patents  themselves,  it  is  competent,  in 
any  judicial  proceeding  where  this  question 
of  superiority  of  title  arises,  to  establish  it 
by  proof  of  these  facts.  Iron  Silver  Min.  Co. 
V.  Campbell,  (1890)   135  U.  S.  292. 

A  placer  claimant  may  adverse  an  applica- 
tion for  a  patent  of  a  lode  claim.  Clipper 
Min.  Co.  V,  Eli  Min.,  etc.,  Co.,  (1904)  194  U. 
S.  233. 

The  proceedings  set  forth  in  this  section 
apply  to  applications  for  placer  patents,  not- 
withstanding the  difference  between  the  rights 
of  the  lode  and  the  placer  claimant,  as  to  the 
quantity  of  land,  the  price  per  acre,  conform- 
ity to  public  surveys,  and  other  minor  mat- 
ters. Northern  Pac.  R.  Co.  v.  Cannon,  (C. 
C.  A.  1893)  64  Fed.  Rep.  253. 

The  owner  of  a  town  lot,  unpatented,  can 
adverse  the  application  of  one  applying  for 
a  patent  to  a  lode  claim;  any  person  having 
a  claim,  other  than  a  patented  one,  adverse 
to  the  applicant  for  patent,  may  adverse  the 
same.  Young  v.  Goldsteen,  (1899)  97  Fed. 
Rep.  303.  See  also  Bonner  v.  Meikle,  (1897) 
82  Fed.  Rep.  697.  But  see  Behrends  v.  Gold- 
steen, (1902)   1  Alaska  518. 

The  owners  of  town  lots  can  adverse  the 
application  of  one  applying  for  a  patent  to  a 
mining  claim  though  neither  the  town  au- 
thorities nor  the  owners  have  taken  any  steps 


t 


to  secure  title  from  the  government  to  the 
land  occupied  by  them.  Bonner  v.  Meikle, 
(1897)  82  Fed.  Rep.  697. 

"In  order  to  except  mines  or  mineral 
lands  from  the  operation  of  a  town-site  pat- 
ent, it  is  not  sufficient  that  the  lands  do  in 
fact  contain  minerals,  or  even  valuable  min- 
erals, when  the  town-site  patent  takes  effect, 
but  they  must  at  that  time  be  known  to  con- 
tain minerals  of  such  extent  and  value  as  to 
justify  expenditures  for  the  purpose  of  ex- 
tracting them;  and,  if  the  lands  are  not 
known  at  that  time  to  be  so  valuable  for  min- 
ing purposes,  the  fact  that  they  have  once 
been  valuable,  or  are  afterwards  discovered 
to  be  still  valuable,  for  such  purposes,  does 
not  defeat  or  impair  the  title  of  persona 
claiming  under  the  town-site  patent.  Bon- 
ner V.  Meikle,  (1897)  82  Fed.  Rep.  697. 

The  claimant  of  a  tunnel  site  is  not  re- 
quired to  file  an  adverse  claim  and  submit 
his  rights  in  the  lode  claims  it  crosses  to  ad- 
judication by  the  land  department  upon  the 
filing  of  applications  for  patents  to  those 
claims  when  his  rights  are  at  that  time  un- 
certain, contingent,  and  intangible.  Uinta 
Tunnel  Min.,  etc.,  Co.  v.  Creede,  etc.,  Min., 
etc.,  Co.,  (C.  C.  A.  1902)  119  Fed.  Rep.  167. 
See  also  Enterprise  Min.  Co.  v,  Rico-Aspen 
Consol.  Min.  Co.,  (1897)  167  U.  S.  116; 
Ellet  V,  Campbell,  (1893)   18  Colo.  510. 

"  When  the  claim  to  a  tunnel  site  has  been 
located  before  the  entry  of  conflicting  lode 
claims,  which  have  subsequently  passed  to 
patents,  the  question  whether  discoveries  of 
mineral  in  place  were  made  in  the  lode  claims 
before  or  after  the  location  of  the  claim  to 
the  tunnel  site  was  perfected  is  open  to  deter- 
mination by  means  of  the  testimony  of  wit- 
nesses and  other  competent  evidence  dehors 
the  patents  in  any  litigation  between  the 
parties  involving  their  conflicting  claims." 
Uinta  Tunnel  Min.,  etc.,  Co.  v.  Creede,  etc., 
Min.,  etc.,  Co.,  (C.  C.  A.  1902)  119  Fed.  Rep. 
170. 

A  patent  of  land  to  a  lode  claimant  is  is- 
sued subject  to  the  rights  of  the  claimant  of 
a  tunnel  site  located  before  the  entry  of  the 
land.  Uinta  Tunnel  Min.,  etc.,  Co.  v,  Creede, 
etc.,  Min.,  etc.,  Co.,  (C.  C.  A.  1902)  119  Fed. 
Rep.  168. 

Record  as  to  co-owner.  —  The  record  on  an 
application  for  a  patent  need  not  show  that 
a  co-owner  had  lost  his  title  to  the  ground 
by  the  publication  of  a  notice,  as  required  by 
section  2324,  R.  S.,  nor  need  it  show  that  the 
co-owner  had  not  contributed  his  part  in  labor 
or  money  to  represent  the  claim.  Riste  v. 
Morton,  (1897)  20  Mont.  139. 

Prior  to  the  Act  of  May  lo,  1872,  a  locator 
was  entitled  to  one  ledge  only,  and  a  patent 
containing  the  provision  "  together  with  all 
other  veins,  lodes,  ledges,  or  deposits, 
throughout  their  entire  length,  as  aforesaid; 
the  tops  or  apexes  of  which  lie  inside  of  the 
exterior  lines  of  said  survey,  as  against  all 
persons  claiming  under  location  made  upon 
such  other  veins,  lodes,  ledges,  or  deposits 
subsequent  to  May  10,  1872,"  excludes  from 
the  grant  to  the  locators  any  other  ledge,  lo- 
cated by  parties  other  than  the  grantees, 
prior  to  May  10,  1872.  Fclipse  Gold,  etc, 
Min.  Co.  V.  Spring,  (1881)  59  Cal.  304. 
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S6C.  910.  \_Po&8essory  actions  for  recovery  of  mining  titles.^  No  posses- 
sory action  between  persons,  in  any  court  of  the  United  States,  for  the  recovery 
of  any  mining  title,  or  for  damages  to  any  such  title,  shall  be  affected  by  the 
fact  that  the  paramount  title  to  the  land  in  which  such  mines  lie  is  in  the  United 
States;  but  each  case  shall  be  adjudged  by  the  law  of  possession.     [iZ.  S,'\ 


Act  of  Feb.  27,  1865,  ch.  64,  13  Stat.  L. 
441. 

Before  the  enactment  of  any  statute  recog- 
nizing and  relating  to  his  possessory  righte, 
the  mining  locator,  as  between  himself  and 
the  United  States,  was  technically  a  mere 
trespasser  upon  the  public  domain;  and  even 
although  he  might  have  conformed  in  his  lo- 
cation to  the  rules  and  customs  adopted  in 
the  mining  district  in  which  his  claim  was 
situated,  yet  so  far  as  any  legal  right  existed 
to  hold  his  claim  against  the  newcomer,  that 
right  rested  upon  possession  merely;  hence 
the  statute.  Duggan  v.  Davey,  (1886)  4  Dak. 
110. 

In  furtherance  of  the  policy  to  make  the 
possession  of  that  part  of  the  public  lands 
which  is  valuable  for  minerals  separable 
from  the  fee,  and  to  provide  for  the  existence 
of  an  exclusive  right  to  the  possession,  while 
the  paramount  title  to  the  land  remains  in 
the  United  States,  Congress  enacted  this  stat- 
ute.   Belg  V.  Meagher,  (1881)  104  U.  S.  283. 

By  *'mming  title,"  as  employed  in  this 
statute,  evidently  is  meant  the  title  which  the 
miner  obtains  by  his  discovery  and  location, 
followed  up  by  a  compliance  with  the  statu- 
tory regulations  to  preserve  his  right  of  pos- 
session, and  therefore,  in  a  possessory  action 
between  persons,  notwithstanding  the  para- 
mount title  to  the  land  is  in  the  United 
States,  the  case  shall  be  adjudged  by  the  law 
of  possession  as  between  the  parties.  Gillis 
r.  Downey,  (C.  C.  A.  1898)  85  Fed.  Rep.  486. 

The  state  statute  provides  that  the  distinc- 
tion between  actions  at  law  and  suits  in 
equity  and  the  forms  of  all  such  actions  and 
suits  are  abolished.  A  further  statute  de- 
clares that  "any  person  in  possession,  by 
himself  or  his  tenant,  of  real  property,  may 


maintain  an  action  of  an  equitable  nature 
against  another  who  claims  an  estate  or  in- 
terest therein  adverse  to  him  for  the  purpose 
of  determining  such  claim,  estate,  or  interest" 
Under  such  statutory  provisions  and  this  sec- 
tion it  is  clear  that  one  who  first  makes  a 
valid  location  of  a  mining  claim  and  enters 
into  its  possession,  acquires  a  title  thereto; 
not  the  legal  title  which  remains  in  the 
United  States  until  conveyed  by  it,  but  such 
title  as  the  laws  of  the  United  States  recog- 
nize and  will  protect  as  against  an  intruder. 
Fulkerson  v.  Chisma  Min.,  etc.,  Co.,  (C.  C.  A. 
1903)   122  Fed.  Rep.  784. 

The  law  of  possession  means  the  local  rules 
and  customs  of  miners.  Rico-Aspen  Consol. 
Min.  Co.  V.  Enterprise  Min.  Co.,  (1892)  53 
Fed.  Rep.  321. 

Form  of  action.  —  Ejectment  will  lie  for  a 
mining  claim  although  paramount  title  be  in 
tbe  United  States.  Davidson  v.  Calkins, 
(1899)  92  Fed.  Rep.  230.  See  also  Aurora 
Hill  Consol.  Min.  Co.  v.  85  Min.  Co.,  (1888) 
34  Fed.  Rep.  520. 

In  justice^a  court.  —  In  Duffy  v.  Mix, 
(1893)  24  Oregon  265,  it  was  held  that  the 
right  of  possession  of  a  mine  is  not  a  legal 
estate  or  title  to  land,  so  that  an  action  might 
be  maintained  in  a  justice's  court  for  its  re- 
covery, under  a  state  statute  giving  to  a  jus- 
tice of  the  peace  jurisdiction  of  an  action  to 
recover  the  possession  of  a  mining  claim. 

Quantum  of  proof  in  state  court.  —  In  an 
action  brought  under  this  section  no  greater 
proof  of  the  right  of  recovery  can  be  required 
in  a  state  court  than  would  be  required  in  a 
court  of  the  United  States  unless  by  virtue 
of  some  statute  of  the  state.  Harris  v.  Kel- 
logg, <1897)   117  Cal.  489. 


S6C.  2326b  [Adverse  claim,  proceedings  on.]  Where  an  adverse  claim  is 
filed  during  the  period  of  publication,  it  shall  be  upon  oath  of  the  person  or 
persons  making  the  same,  and  shall  show  the  nature,  boundaries,  and  extent 
of  such  adverse  claim,  and  all  proceedings,  except  the  publication  of  notice 
and  making  and  filing  of  the  affidavit  thereof,  shall  be  stayed  until  the  contro- 
versy shall  have  been  settled  or  decided  by  a  court  of  competent  jurisdiction,  or 
the  adverse  claim  waived.  It  shall  be  the  duty  of  the  adverse  claimant,  within 
thirty  days  after  filing  his  claim,  to  commence  proceedings  in  a  court  of  compe- 
tent jurisdiction,  to  determine  the  question  of  the  right  of  possession,  and 
prosecute  the  same  with  reasonable  diligence  to  final  judgment;  and  a  failure 
so  to  do  shall  be  a  waiver  of  his  adverse  claim.  After  such  judgment  shall 
have  been  rendered,  the  party  entitled  to  the  possession  of  the  claim,  or  any 
portion  thereof,  may,  without  giving  further  notice,  file  a  certified  copy  of  the 
judgment-roll  with  the  register  of  the  land-office,  together  with  the  certificate  of 
the  surveyor-general  that  the  requisite  amount  of  labor  has  been  expended  or 
improv[e]ments  made  thereon,  and  the  description  required  in  other  cases,  and 
shall  pay  to  the  receiver  five  dollars  per  acre  for  his  claim,  together  with  the 
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proper  fees,  whereupon  the  whole  proceedings  and  the  judgment-roll  shall  be 
certified  by  the  register  to  the  Commissioner  of  the  General  Land-Office,  and  a 
patent  shall  issue  thereon  for  the  claim,  or  such  portion  thereof  as  the  appli- 
cant shall  appear;  from  the  decision  of  the  court,  to  rightly  possess.  If  it 
appears  from  the  decision  of  the  court  that  several  parties  are  entitled  to 
separate  and  different  portions  of  the  claim,  each  party  may  pay  for  his  portion 
of  the  claim,  with  the  proper  fees,  and  file  the  certificate  and  description  by 
the  surveyor-general,  whereupon  the  register  shall  certify  the  proceedings  and 
judgment-roll  to  the  Commissioner  of  the  General  Land-Office,  as  in  the  pre- 
ceding case,  and  patents  shall  issue  to  the  several  parties  according  to  their 
respective  rights.  Nothing  herein  contained  shall  be  construed  to  prevent  the 
alienation  of  the  title  conveyed  by  a  patent  for  a  mining-claim  to  any  person 
whatever,     [fi.  S.'\ 

Act  of  May  10,  1872,  ch.  152,  17  Stat.  L.  93. 

See  amendments  in  acts  of  March  3,  1881,  ch.  140,  and  April  26,  1882,  ch.  106,  following. 


An  act  to  amend  section  twenty-three  hundred  and  twenty-six  of  the  Revised  Statutes 
relating  to  suits  at  law  affecting  the  title  to  mining  claims. 

[Act  of  March  3,  1881,  ch.  14:0,  21  Stat.  L.  505.] 

{Findmgs  by  jury  —  costs.'\  That  if,  in  any  action  brought  pur- 
suant to  section  twenty-three  hundred  and  twenty-six  of  the  Revised 
Statutes,  title  to  the  ground  in  controversy  shall  not  be  established  by 
either  party,  the  jury  shall  so  find,  and  judgment  shall  be  entered 
according  to  the  verdict.  In  such  case  costs  shall  not  be  allowed  to 
either  party,  and  the  claimant  shall  not  proceed  in  the  land-office  or  be 
entitled  to  a  patent  for  the  ground  in  controversy  until  he  shall  have 
perfected  his  title.      \_21  Stat.  L.  605.'] 

^  Prior  to  the  year  iSSi,  in  adverse  the  laws  of  the  8ta|;e,  and  the  rules  and 
suits,  even  where  the  applicant  had  not  customs  of  miners,  then  there  is  no  au- 
complied  with  these  precedent  require-  thority  in  the  statute  to  find  against  the 
ments,  he  frequently  secured  title;  United  States  and  that  the  party  so  es- 
for  the  adversing  partyi  being  plain-  tablishing  a  title  is  entitled  to  a  patent 
tiff  in  the  resulting  suit,  had  the  from  the  United  States.  The  application 
burden  of  the  issue,  and  under  the  for  the  patent  is  made  to  the  land  de- 
familiar  rule  in  ejectment  was  re-  partment  and  that  department  must  ulti- 
quired  to  recover  on  the  strength  of  his  mately  determine  the  right  to  the  patent, 
own  title,  regardless  of  the  weakness  of  Doe  v,  Waterloo  Min.  Ck).,  (C.  C.  A. 
that  of  his  adversary.  If  he  failed  to  1895)  70  Fed.  Rep.  462. 
establish  a  valid  prior  location,  verdict  In  Burke  v.  Bunker  Hill,  etc.,  Min., 
and  judgment  went  for  defendant  (the  etc.,  Co.,  (1891)  46  Fed.  Rep.  647,  upon 
applicant ) ,  though  the  latter  had  not  the  question  whether  a  suit  under  section 
shown  compliance  with  the  law.  To  2326,  R.  S.,  is  one  arising  under  the  laws 
avoid  this  anomalous  and  illogical  result  of  the  United  States,  the  court  said  that 
the  statute  in  question  was  adopted.  By  the  idea  that  such  a  suit  is  not  only  in- 
authorizing  a  verdict  and  judgment  in  tended  to  determine  the  rights  of  the  two 
the  adverse  suit  that  neither  party  has  parties  as  between  themselves  but  also 
shown  *  title  to  the  ground,'  it  protects  as  between  each  of  the  parties  and  the 
the  United  States  from  the  evasion  of  United  States,  so  as  to  determine  finally 
these  just  conditions  precedent  to  the.  whether  either  party  has  so  far  per- 
grant.  But  upon  issue  of  patent  this  formed  the  conditions  prescribed  by  tbr 
statute  has  spent  its  force."  Seymour  v,  statute  as  to  entitle  him  to  pay  for  tlif^ 
Fisher,  (1891)   16  Colo.  195.  mine    and    receive   a    patent    from    the 

Determining  right  to  a  patent  Us  United  States,  thereby  making  the  United 
against  United  States.  —  This  statute  States  substantially,  though  not  form- 
does  not  make  the  United  States  a  party  ally,  a  party  to  the  suit  and  entitled 
to  the  suit.  If  one  of  the  contending  to  have  their  rights  determined  in  the 
parties  should  establish  title,  that  is,  the  national  courts,  is  supported  by  this 
right  of  possession  of  the  premises  in  dis-  amendment.  But  see  Connolly  v.  Hughes, 
pute  on  account  of  a  compliance  with  the  (Colo.  1902)  71  Pac.  Rep.  681. 
mining  laws  of  the  United  States  and         To  entitle  a  party  to  judgment  in  hit 
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favor,  it  must  appear  that  he  has  not 
only  the  right  of  possession,  but  that  he 
has  made  a  valid  location  of  the  prem- 
ises in  the  controversy,  and,  by  virtue 
of  a  compliance  with  all  the  requirements 
of  the  mining  law,  is  entitled  to  a  patent 
from  the  government.  Manning  v.  Streh- 
low,'(1888)  11  Colo.  454.  See  also  Mc- 
Oinnis  v.  Egbert,  (1884)  8  Colo.  41. 

Since  the  Act  of  1881  both  parties  in 
adverse  proceedings  are  to  be  regarded 
as  actors,  and  a  defendant  cannot  rely 
upon  the  weakness  of  the  plaintilTs'  title 
as  in  ordinary  ejectment  cases.  Conse- 
quently, defendants  cannot  recover  a 
valid  verdict  and  judgment  in  their  favor 
without  showing  compliance  with  the  re- 
quirements of  the  statute,  state  and  fed- 
eral, such  as  would  entitle  them  to  a  pat- 
ent from  the  United  States.  Thomas  v, 
Chisholm,  ( 1889)  13  Colo.  107.  See  also 
Biyan  v.  McCaig,  (1887)  10  Colo.  309; 
Becker  v.  Pugh,  (1886)  9  Colo.  590; 
Back  V.  Sierra  Nevada  Consol.  Min.  Co., 
(1888)  2  Idaho  420;  Burke  v.  McDon- 
ald, (1887)  2  Idaho  339;  Rosenthal  v, 
Ives,  (1887)  2  Idaho  265. 

No  change  in  methods  of  trial.  —  There 
is  nothing  in  this  Act  to  indicate  an  in- 
tention to  change  the  methods  of  trial 
and  to  circumscribe  resort  to  the  ac- 
customed modes  of  procedure  or  to  pre- 
Tent  the  parties  from  submitting  the  de- 
termination of  their  controyersies  to  the 


court.  While  a  finding  by  a  jury  is  re- 
ferred to  where  the  adverse  claimant 
chooses  to  proceed  by  bill  to  quiet  title, 
and  as  between  him  and  the  applicant  for 
the  patent  neither  is  found  entitled  to  re- 
lief, the  court  can  render  a  decree  to 
that  effect  just  as  it  would  render  a  ver- 
dict if  the  action  were  at  law.  Perego 
V,  Dodge,  (1896)  163  U.  S.  160.  See 
also  Mares  v.  Dillon,  (Mont.  1904)  75 
Pac.  Rep.  969;  Tonopah  Fraction  Min. 
Co.  v.  Douglass,  (1903)  123  Fed.  Rep. 
936. 

An  action  brought  under  this  statute 
is  not  a  common-law  action.  Parties  are 
not  entitled  as  a  matter  of  constitutional 
right  to  a  verdict  by  common-law  jury, 
and  it  was  not  error  for  the  court  to  re- 
ceive a  verdict  of  the  jury  signed  by  but 
nine  of  its  members  when  such  procedure 
was  authorized  by  state  statute.  Provi- 
dence Gold-Min.  Co.  v.  Burke,  (Ariz. 
1899)  57  Pac.  Rep.  644. 

Nonsuit.  —  This  provision  only  pre- 
scribes what  shall  be  found  by  the  jury 
if  a  verdict  is  returned.  The  law  does 
not  prohibit  a  nonsuit  for  failure  to 
make  a  prima  facie  case.  Kirk  v.  Mel- 
drum,  (1901)  28  Colo.  469.  See  also  La- 
lande  v,  McDonald,   (1887)   2  Idaho  307. 

This  provision  does  not  prevent  the 
dismissal  of  a  case  without  a  verdict. 
Camahan  v.  Connolly,  (Colo.  App.  1901) 
68  Pac.  Rep.  836. 


An  act  to  amend  section  twenty-three  hundred  and  twenty-six  of  the  Reviaed  Statutes, 

in  regard  to  mineral  lands,  and  for  other  purposes. 

lAct  of  April  26,  1882,  ch.  106,  22  Stat,  L.  49,1 

[Sec.  1.]  \_Oath  of  claimant,  before  whom  m^e.]  That  the 
adverse  claim  required  by  section  twenty-three  hundred  and  twenty-six 
of  the  Revised  Statutes  may  be  verified  by  the  oath  of  any  duly-author- 
ized agent  or  attorney-in-fact  of  the  adverse  claimant  cognizant  of  the 
facts  stated ;  and  the  adverse  claimant,  if  residing  or  at  the  time  being 
beyond  the  limits  of  the  district  wherein  the  claim  is  situated,  may 
make  oath  to  the  adverse  claim  before  the  clerk  of  any  court  of  record 
of  the  United  States  or  of  the  State  or  Territory  where  the  adverse 
claimant  may  then  be,  or  before  any  notary  public  of  such  State  or 
Territory.      [22  Stat.  L.  ^9.] 

Sec  2.   lAm^nds  R.  8.  sec.  2821.'] 

NOTES  TO  R.  S.  SECTION  2326. 


Suits  arising  nndar  laws  of  United  States. 
—  A  suit  brought  in  support  of  an  adverse 
claim  under  this  section  and  section  2325, 
iiipra,  is  not  a  suit  arising  under  the  laws  of 
the  United  States  in  such  a  sense  as  to  confer 
jarisdiction  on  the  federal  court  regardless 
of  the  citizenship  of  the  parties.  Mountain 
View  Min.,  etc.,  Co.  t?.  McFadden,  (1901)  180 
U.  S.  534.  See  also  Shoshone  Min.  Co.  v. 
Rotter,  (1900)  177  U.  S.  505;  Blackburn  v. 
Portland  Gold  Min.  Co.,  (1900)  175  U.  S. 
679;  Bushnell  V.  Crooke  Min.,  etc.,  Co., 
(1893)    148   U.    S.  682;  Lamed  v.  Jenkins, 


(C.  C.  A.  1901)  109  Fed.  Rep.  100;  Califor- 
nia Oil,  etc.,  Co.  V.  Miller,  (1899)  96  Fed. 
Rep.  12,  But  see  Burke  v.  Bunker  Hill,  etc., 
Min..    etc.,  Co.,  (1891)  46  Fed.  Rep.  644. 

Although  a  suit  under  tliis  section  may 
sometimes  present  questions  arising  under  the 
Constitution  or  laws  of  the  United  States  so 
that  the  federal  courts  will  have  jurisdiction, 
yet  the  mere  fact  that  a  suit  is  an  adverse 
suit  authorized  by  an  Act  of  Congress  is  not 
in  and  of  itself  sufficient  to  vest  jurisdiction 
in  the  federal  courts.  Shoshone  Min.  Co.  V. 
Rutter,    (1900)     177    U.    S.    513.      See   also 
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Blackburn  v.  Portland  Gold  Min.  Co.,  (1900) 
175  U.  S.  587. 

In  a  suit  brought  in  the  United  States  Cir- 
cuit Court  the  complaint  should  show  that 
the  value  6f  the  property  in  controversy  is 
sufficient  to  bring  it  within  the  requirement 
of  the  general  statute  prescribing  the  juris- 
diction of  that  court.  Yellow  Aster  Min., 
etc.,  Co.  17.  Winchell,  (1899)  96  Fed.  Rep. 
213.  See  also  Strasburger  i;.  Beecher,  (1890) 
44  Fed.  Rep.  209. 

If  the  amount  in  controversy  is  sufficient 
in  a  case  tried  in  a  court  of  the  United  States, 
or  the  proper  case  is  made  on  a  writ  of  error 
to  a  state  court,  the  judgment  may  be  taken 
to  the  Supreme  Court  of  the  United  States 
for  review  as  in  similar  cases.  Chambers  v. 
Harrington,  (1884)   111  U.  S.  351. 

An  action  in  support  of  an  adverse  claim 
does  not  of  itself  involve  a  federal  question 
so  as  to  entitle  the  defeated  party  to  a  writ 
of  error  from  the  United  States  Supreme 
Court  to  a  state  Supreme  Court.  Beals  f?. 
Cone,  (1903)  188  U.  S.  186;  De  Lamar's 
Nevada  Gold  Min.  Co.  17.  Nesbitt,  (1900)  177 
U.  S.  623. 

Rights  of  the  government.  —  There  is  no 
provision  in  the  statute  for  an  action  against 
the  government.  The  only  jurisdiction  which 
the  court  can  have  is  of  a  controversy  between 
individual  claimants,  and  though  its  judg- 
ment is  made  conclusive  upon  the  government 
of  the  rights  of  the  party  in  whose  favor  the 
judgment  goes,  it  is  none  the  less  true  that 
the  condition  of  jurisdiction  is  a  controversy 
between  individuals.  Last  Chance  Min.  Qio, 
t?.  Tyler  Min.  Co.,  (1895)   i57  U.  S.  694. 

The  evident  intention  of  the  adverse  pro- 
ceedings is  not  to  determine  any  of  the  rights 
of  the  United  States,  or  the  rights  of  the  con- 
testants to  a  patent,  but,  in  aid  of  and  for 
the  information  of  the  land  department,  to 
determine,  as  between  the  litigants,  the  right 
to  the  possession  of  the  mining  claim  in  dis- 
pute. Lavagnino  i?.  Uhlig,  (1903)  26  Utah 
1.  See  also  Doe  v.  Waterloo  Min.  Co.,  (C.  C. 
A.  (1895)  70  Fed.  Rep.  456;  Connolly  V. 
Hughes,  (Colo.  1902)   71  Pac.  Rep.  681. 

"Shall  show  the  nature,  boundaries,  and 
extent  of  such  adverse  daim.*'  —  A  rule  of  the 
general  land  office,  approved  by  the  secretary 
of  the  interior,  requiring  that  the  plat  show- 
ing the  boundaries  of  the  conflicting  premises 
*'  must  be  made  from  an  actual  survey  by  a 
deputy  United  States  surveyor,"  enlarges  the 
requirements  of  the  law  and  is  invalid. 
Anchor  v.  Howe,  (1892)  60  Fed.  Rep.  366. 
See  Rose  t?.  Richmond  Min.  Co.,  (1882)  17 
Nev.  27. 

"  Within  thirty  days  after  filing  his  claim." 
—  This  provision  admits  of  no  addition  or 
modification  by  a  state  statute  which  pro- 
vides that,  in  case  of  the  failure  of  a  suit 
from  insufficient  service,  unavoidable  acci- 
dent, and  the  like,  plaintiffs  may  renew  their 
suit  "  at  any  time  within  one  year  after  the 
abatement  or  other  determination  of  the  orig- 
inal suit."  Steves  v.  Carson,  (1890)  42  Fed. 
Rep.  821. 

ffotP  objection  raised.  —  An  objection  that 
the  action  was  not  commenced  within  thirty 
days  of  filing  the  adverse  claim  cannot  be 


first  presented  to  the  appellate  court.  Provi- 
dence (xold-Min.  Co.  v.  Marks,  (Ariz.  1000) 
60  Pac.  Rep.  938. 

An  objection  that  the  action  was  not  (oni- 
menced  within  thirty  days  of  filing  the  ad- 
verse claim  must  be  raised  by  answer  or 
demurrer.  Providence  Gold-Min.  Co.  r. 
Marks,  (Ariz.  1900)  60  Pac.  Rep.  938.  But 
see  Hopkins  v,  Butte  Copper  Co.,  (Mont. 
1904)  74  Pac.  Rep.  1081,  that  the  absence  of 
an  averment  that  the  adverse  claim  was  filed 
in  time,  can  only  be  taken  advantage  of  by 
demurrer. 

An  action  to  quiet  title  to  mining  ground 
is  not  an  action  brought  under  this  section, 
and  it  is  not  necessary  that  such  action  should 
be  brought  within  thirty  days  from  the  time 
of  filing  the  claim  in  the  land  office.  Altoona 
Quicksilver  Min.  Co.  i;.  Integral  Quicksilver 
Min.  Co.,  (1896)   114  Cal.  100. 

What  constitutes  the  commencement  of  an 
action  is  a  matter  of  state  law,  and  the  de- 
cision of  a  state  court  on  the  point  is  not  a 
federal  question  and  is  not  reviewable  in  the 
United  States  Supreme  Court.  Richmond 
Min.  Co.  17.  Rose,   (1886)    114  U.  S.  583. 

The  filing  of  a  complaint  in  a  court  having 
jurisdiction  is  a  commencement  of  proceed- 
ings within  the  meaning  of  this  section. 
Richmond  Min.  Co.  t?.  Rose,  (1886)  114  U. 
S.  683. 

''Until  the  controversy  is  settled  or  de- 
cided by  the  court."  —  A  patent  cannot  be 
issued  by  the  land  office  while  a  case  is  pend- 
ing in  the  courts,  upon  an  assumption  that, 
as  there  have  been  delays  in  the  court,  the 
plaintiff  has  waived  his  claim.  Richmond 
Min.  Co.  V.  Rose,  (1886)   114  U.  S.  686. 

While  a  controversy  is  pending  it  cannot  be 
affected  by  any  action  of  the  land  department. 
If  upon  some  alleged  settlement  of  the  con- 
troversy and  dismissal  of  the  suit,  the  land 
department  has  issued  a  certificate  of  entry 
to  defendant,  it  cannot  have  the  effect  to  ter- 
minate the  suit.  The  court  alone  will  decide 
when  the  controversy  is  at  an  end,  and  until 
such  decision  all  things  done  in  the  land  office 
nsust  be  ignored.  McEvoy  v.  Hyman,  (1885) 
25  Fed.  Rep.  639. 

The  filing  of  a  claim  and  obtaining  a  patent 
to  a  portion  of  the  claim  outside  the  disputed 
^Tound,  while  a  suit  under  this  section  is 
pending,  is  not  a  waiver  of  any  right  to  the 
remainder  of  the  ground.  Fox  i;.  Mackay, 
(1901)  1  Alaska  333.  See  also  Last  Chance 
Min.  Co.  V.  Tyler  Min.  Co.,  (1896)  167  U.  S. 
G83. 

A  receipt  for  the  purchane  of  the  premises 
in  controversy,  procured  from  the  receiver  of 
the  land  office  during  the  pendency  of  an  ac- 
tion, is  void.  Deeney  v.  Mineral  Creek  Mill- 
ing Co.,  (N.  Mex.  1902)  67  Pac.  Rep.  724. 

After  a  decision  of  the  court  the  offioei-s  of 
the  department  are  governed  by  it.  Before 
the  decision,  once  the  proceeding  is  initiated^ 
their  function  is  suspended.  Richmond  Min. 
Co.  V.  Rose,  (1885)  114  tJ.  S.  686.  See  also 
Last  Chance  Min.  Co.  t?.  Tyler-  Min.  Co., 
(1895)   167  U.  S.  693. 

Parties.  —  An  action  brought  under  this 
section  is  one  in  which  those  only  who  have 
filed  claims  to  the  land  in  the  land  office  can 
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properly  be  made  parties,  as  it  is  one  brought 
for  the  sole  purpose  of  determining  the  rights 
of  possession  between  such  adverse  claimants. 
1ft.  Blanc  Ck>n8ol.  Gravel  Min.  Co.  v.  Debour, 
(1882)  61  Cal.  364. 

One  who  has  contracted  to  convey  the  lands 
in  dispute  to  a  third  party,  who  is  in  the  ac- 
tual control  and  possession  of  the  property, 
is  interested  to  defeat  the  claim  of  the  con- 
testants who  are  seeking  to  get  the  patent, 
and  may  assert  the  right  to  possession,  and  to 
have  the  verdict  of  the  jury  on  that  question 
in  a  suit  in  which  he  is  a  party.  Wolverton 
r.  Nichols,   (1886)   119  U.  &  485. 

Action  by  co-owner.  —  When  a  complaint 
alleges  that  the  plaintiff  and  his  co-owner5i  as 
tenants  in  common  are  in  possession  and  en- 
titled to  the  possession  of  a  certain  mine,  the 
action  is  for  the  benefit  of  all  the  tenants  in 
common.  Nesbitt  i?.  Delamar's  Nevada  Gold 
Hin.  Co.,  (1898)  24  Nev.  273. 

A  pnrdiaaer  pendente  lite  takes  the  prop- 
erty subject  to  the  rights  of  the  parties  in 
litigation.  People  v.  District  Ct.,  (1894)  19 
Colo.  347. 

A  tunnel  locator  may  avail  himself  of  the 
provisions  of  this  section.  Back  v.  Sierra 
Nevada  ConsoL  Min.  Co.,  (1888)  2  Idaho  420. 

The  form  of  an  action  is  not  provided  for 
by  the  statute,  and,  apparently,  an  action  at 
law  or  a  suit  in  equity  would  lie  as  either 
might  be  appropriate  imder  the  particular 
circumstances,  an  action  to  recover  possession 
when  plaintiff  is  out  of  possession,  and  a  suit 
to  quiet  title  when  he  is  in  possession. 
Perego  v.  Dodge,  (1896)  163  U.  S.  165.  See 
also  Young  v,  Goldsteen,  (1899)  97  Fed.  Rep. 
303;  AUen  r.  Myers,  (1901)  1  Alaska  114. 
But  see  Davidson  i;.  Calkins,  (1899)  92  Fed. 
Bep.  230;  Iba  v.  Central  Assoc,  (1895)  6 
Wyo.  360,  as  to  the  action  being  one  at  law 
only;  and  Shoshone  Min.  Co.  v.  Butter,  (C. 
C.  A.  1898)  87  Fed.  Rep.  801;  Doe  v.  Water- 
loo Min.  Co.,  (1890)  43  Fed.  Rep.  219; 
Hunter  v.  Russell,  (1894)  59  Fed.  Rep.  967, 
as  to  tiie  action  being  one  in  equity  only. 

Following  state  practice.  —  The  form  of  ac- 
tion is  a  proper  subject  of  state  legislation. 
Tonopah  Fraction  Min.  Co.  v.  Doufi:las, 
<1803)  123  Fed.  Rep.  936.  See  also  Wolver- 
ton V.  Nichols,  (1883)  5  Mont.  89;  Mares  v. 
Dillon,  (Mont.  1904)  75  Pac.  Rep.  967;  Lily 
Min.  Co.  V.  Kellogg,  (Utah  1903)  74  Pac. 
Rep.  518;  Friend  v.  Oggshaw,  (1883)  3  Wyo. 
50;  Iba  v.  Central  Assoc.,  (1895)  5  Wyo. 
363. 

An  ordinary  declaration  in  ejectment,  as 
authorized  by  state  statute,  may 'be  filed  in 
support  of  an  action  brought  under  this  sec- 
tion. Deeney  v.  Mineral  Creek  Milling  Co., 
(N.  Mez.  1002)   67  Pac.  Rep.  724. 

An  action  in  the  nature  of  ejectment  is 
undoubtedly  proper  to  support  an  adverse 
elaim  filed  under  this  section,  though  the 
rules  pertaining  to  ejectment  are  modified  in 
the  trial  of  such  causes.  Becker  v.  Pugh, 
(1886)  9  Colo.  593. 

An  action  of  ejectment  based  upon  a  patent 
issued  prior  to  the  initiation  of  a  mining 
claim  for  which  another  has  applied  for  a 
patent  is  not  inconsistent  with  a  claim  ad- 
vevBe  to  that  application,  and  such  adverse 


claim  does  not  estop  the  plaintiff  from  main- 
taining his  action.  Lamed  v,  Jenkins,  (C. 
C.  A.  1902)  113  Fed.  Rep.  634. 

An  action  brought  to  quiet  title  to  mining 
ground  may  be  turned  into  an  action  under 
this  section  when  an  application  for  a  patent 
has  been  made  after  the  suit  was  begun. 
Jones  V.  Pacific  Dredging  Co.,  (Idaho  1903) 
72  Pac.  Rep.  956. 

A  complaint  in  the  nature  of  a  bill  in 
equity,  prepared  for  a  state  court  and  de- 
signed to  state  a  cause  of  action  under  the 
state  code  of  civil  procedure,  which  provides 
for  but  one  form  of  civil  action,  is  sufficient 
as  a  bill  in  equity  in  a  court  of  the  United 
States  on  removal  of  the  cause  from  the  state 
court.  Durgan  v.  Redding,  (1900)  103  Fed. 
Rep.  914. 

When  a  suit  has  been  begun  under  this  sec- 
tion by  an  action  at  law,  a  suit  in  equity  to 
quiet  title  cannot  be  maintained.  Allen  v. 
Myers,  (1901)   1  Alaska  114. 

"  The  action  to  quiet  title  is  allowed  where 
the  application  for  patent  is. not  resisted,  as 
in  case  of  the  location  of  a  lode  claim,  within 
the  limits  of  a  placer  claim,  after  an  appli- 
cation for  patent  for  the  latter  has  been  made, 
and  the  lode  claim  was  not  known  to  exist 
at  the  time  of  the  application  for  the  patent. 
Dahl  V.  Raunheim,  (1889)  132  U.  S.  2G0. 
But  in  such  a  proceeding  as  this  where  the 
plaintiff  seeks  to  establish  a  claim  paramount 
to  that  of  the  defendant  who  has  applied  for 
a  patent,  it  is  doubtful  if  the  right  of  the  de- 
fendant could  be  asserted  lio  have  the  title 
quieted,  as  the  relief  to  be  obtained  in  a  suit 
at  law  is  adequate,  and  the  determination  of 
the  controversy  settles  the  rights  of  eitlicr 
party  or  the  rights  of  neither."  Iba  r. 
Central  Assoc,  (1895)  5  Wyo.  363. 

An  action  in  a  state  court  to  quiet  title 
to  mining  property  is  not  an  action  under  this 
section  to  determine  which  of  the  parties  is 
entitled  to  purchase  the  land  under  the  min- 
ing laws  of  the  United  States.  The  proceed- 
ings in  the  land  department,  the  citizenship 
of  the  parties,  and  other  matters  may  be 
heard  by  the  trial  court  for  the  purpose  of 
determining  who  is  entitled  to  the  possession, 
but  they  are  only  matters  of  evidence  to  nitl 
in  arriving  at  the  ultimate  fact.  Gruwell  x\ 
Rocca,  (1903)   141  Cal.  417. 

Allegations  of  complaint  —  Whether  lode 
or  placer  claim.  —  The  bill  should  sliow 
affirmatively,  and  not  by  inference  only, 
whether  the  ground  in  controversy  between 
the  parties  is  a  lode  or  placer  claim.  Yellow 
Aster  Min.,  etc.,  Co.  v.  Winchell,  (1899)  So 
Fed.  Rep.  213. 

An  allegation  of  citizenship,  or  its  equiva- 
lent, is  necessary  to  constitute  a  good  com- 
plaint in  a  proceeding  to  determine  adverse 
claims  to  mining  lands  preliminary  to  the  is- 
suance of  a  patent.  Keeler  v.  Trueman, 
(1890)  16  Colo.  143.  See  also  Anthony  v. 
Jillson,  (1890)  83  Cal.  300;  Lee  Doon  v. 
Tesh,  (1885)   68  Cal.  45. 

In  an  ordinary  action  to  quiet  title  to  min- 
ing claims  it  is  not  necessary  to  allege  or 
prove  citizenship,  but  when  the  action  is 
hroiif»ht  under  this  section  to  adverse  the 
party  applying  for  a  patent  it  is  necessar}-  to 
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both  allege  and  prove  that  plaintiffs  are  citi- 
zens of  the  United  States,  or  have  declared 
their  intention  to  become  such.  Schultz  v. 
Allyn,  (Ariz.  1897)  48  Pac.  Rep.  960.  See 
also  Buckley  v.  Fox,  (Idaho  1902)  67  Pac. 
Rep.  659;  Thompson  v.  Spray,  (1887)  72  Cal. 
528. 

Time  adverse  claim  filed  and  suit  brought. 
—  A  complaint  should  allege  that  the  adverse 
claim  was  filed  in  the  land  office  within  sixty 
days  of  the  publication  of  the  notice  of  appli- 
cation for  patent,  and  also  that  the  suit  was 
brought  in  support  of  such  adverse  claim 
within  thirty  days  of  the  filing  of  the  same. 
Cronin  v.  Bear  Creek  Gold  Min.  Co.,  (1893) 
3  Idaho  619. 

The  complaint  should  allege  that  the  ad- 
verse claim  was  filed  within  the  time  in  the 
proper  land  office;  its  presence  in  the  plead- 
ing is  necessary  to  state  a  cause  of  action, 
but  it  is  not  a  jurisdictional  fact,  and  its 
absence  is  only  open  to  objection  by  demurrer. 
Hopkins  v.  Butte  Copper  Co.,  (Mont.  1904) 
74  Pac.  Rep.  1081. 

The  complaint  should  describe  the  land  em- 
braced in  the  claim,  so  that  the  officers  in  the 
land  office  may  be  informed  by  the  judgment 
that  the  land  described  in  the  application 
for  patent  was  owned  by  the  parties,  without 
going  outside  of  the  complaint,  to  the  proofs 
or  maps  or  charts,  to  identify  the  claim  in 
such  manner  as  to  make  it  sufficiently  certain. 
Cronin  v.  Bear  Creek  Gold  Min.  Co.,  (1893) 
3  Idaho  619. 

If  an  application  for  patent  should  be  made 
when  it  is  impossible  on  account  of  the 
severity  of  the  climate  and  deep  snows  to 
secure  a  survey  of  a  claim  adverse  thereto, 
the  adverse  claim  is  sufficiently  shown  by  an 
allegation  giving  the  boundaries  and  extent, 
supported  by  affidavits  and  plats  showing 
that  tbe  mining  claim  of  the  applicant  for 
the  patent  is  contained  within  the  mining 
claim  of  the  adverse  claimant.  HofTman  v, 
Beecher,   (1892)    12  Mont.  489. 

Facts  conMituting  alleged  forfeiture.  —  In 
an  action  of  ejectment  to  recover  the  posses- 
sion of  mining  ground,  if  the  defendant  re- 
lies upon  a  forfeiture  by  plaintiff  for  failure 
to  comply  with  the  local  rules  and  regula- 
tions of  the  mining  district,  the  forfeiture 
must  be  specially  pleaded.  But  this  does  not 
apply  to  an  action  brought  under  this  section. 
In  such  actions,  the  question  whether  the 
plaintiff  has  forfeited  any  rights  under  the 
Acts  of  Congress  is  necessarily  involved,  and 
need  not,  when  relied  upon  by  the  defendant, 
be  specially  pleaded.  Steel  v.  Gold  Lead, 
etc.,  Min.  Co.,  (1883)   18  Nev.  80. 

Supplemental  complaint.  —  A  party  who 
commences  an  action  under  this  section  must 
stand  or  fall  by  the  rights  which  he  has 
asserted  in  his  adverse  claim,  which  must 
have  been  filed  within  the  time  prescribed, 
but  he  may  be  permitted  by  the  court  to 
bring  in  other  adverse  claims  by  a  supple- 
mental complaint,  if  the  same  have  been  duly 
filed,  and  are  so  brought  within  the  time  lim- 
ited for  the  commencement  of  an  action  in 
support  thereof,  although  he  may  have  ac- 
quired the  right  to  the  possession  of  such 
claims  by  purchase  after  the  commencement 


of  the  action.  Marshall  Silver  Min.  Co.  v, 
Kirtley,   (1888)   12  Colo.  417. 

A  state  statute  permitting  an  amendment 
of  pleadings  by  adding  to  or  striking  out  the 
name  of  any  party  applies  to  an  action  under 
this  section,  and  one  may  be  made  a  paily 
defendant  notwithstanding  he  had  not  filed 
an  adverse  claim  in  the  land  office.  Noonan 
V.  Caledonia  Min.  Co.,  (1887)   121  U.  S.  393. 

Introduction  of  new  claim.  —  The  decision 
of  a  pending  controversy  cannot  be  rendered 
nugatory  by  the  introduction  of  a  new  claim 
by  one  of  the  parties,  based  upon  a  patent 
obtained  on  a  new  location,  when  the  claim 
was  initiated  while  this  controversy  was  pend- 
ing. Richmond  Min.  Co.  v.  Rose,  uB85)  114 
U.  S.  586. 

Right  to  intervene.  —  The  state  or  local 
court  shall  be  guided  and  controlled  as  to 
jurisdiction,  practice,  and  procedure  only  by 
the  laws,  regulations,  and  customs  of  the  min- 
ing district  and  the  state  and  territorial  stat- 
utes, and  when  the  state  law  authorizes  an 
intervention,  a  party  may  intervene  though 
he  has  not  filed  an  adverse  claim  within  the 
time  limited  by  section  2325,  R.  S.  Nome- 
Sinook  Co.  i;.  Simpson,  (1902)  1  Alaska  578. 
See  also  Rose  i;.  Richmond  Min.  Co.,  (1882) 
17  Nev.  65. 

A  party  cannot  be  allowed  to  intervene 
when  he  has  failed  to  file  his  adverse  claim 
in  the  land  office  within  the  time  prescribed. 
Murray  v,  Polglase,   (1899)  23  Mont.  401. 

A  party  who  has  not  filed  an  adverse 
claim  in  the  land  office  may  intervene  by 
virtue  of  the  provision  of  section  2325  as  to 
objections  to  third  parties  that  "  the  appli- 
cant has  failed  to  comply  with  the  terms  of 
this  chapter."  Nome-Sinook  Co.  v,  Simpson, 
(1902)    1  Alaska  578. 

Amendment  of  application  pending  pro- 
ceedings.—  An  amendment  of  an  application 
to  the  land  office  for  a  patent  pending  ad- 
verse proceedings,  whether  made  by  the  orig- 
inal applicant  or  by  the  adverse  claimant,  is 
not  a  waiver  of  the  matter  in  dispute  or 
determinative  of  the  contest,  but  if  the  pat- 
ent be  issued  thereon  it  is  a  matter  which 
rests  purely  between  the  government  and  the 
applicant,  and  affects  no  right  of  the  adverse 
party.  Mackay  v.  Fox,  (C.  C.  A.  1903)  121 
Fed.  Rep.  487. 

Each  party  must  rely  upon  the  strength  of 
his  own  title  and  not  on  the  weakness  of 
that  of  his  adversary.  Murray  Hill  Min., 
etc.,  Co.  V.  Havenor,  (1901)  24  Utah  78. 

When  it  is  shown  on  the  trial  that  neither 
of  the  parties  had  performed  any  labo^  or 
made  improvements,  the  jury  should  be  in- 
structed to  find  against  both.  Jackson  v. 
Robv,  (1883)  109  U.  S.  445.  See  Conway  v. 
Hart,  (1900)  129  Cal.  480;  Anthony  v,  Jill- 
son,  (1890)  83  Cal.  300;  Bay  State  Silver 
Min.  Co.  t\  Brovm,  (1884)  21  Fed.  Rep.  167. 

To  entitle  a  party  to  recover  in  a  suit 
brought  under  this  statute,  it  is  incumbent 
on  him  to  show  that  he  is  the  owner  of  a 
valid  and  subsisting  location  of  the  lands  in 
dispute  superior  to  that  of  the  defendant. 
His  location  must  be  one  which  entitles  him 
to  possession  against  the  United  States,  as 
well  as  against  another  claimant.     If  it  is 
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not  valid  as  against  the  one  it  is  not  as 
against  the  other.  The  location  is  his  title, 
and  he  must  recover  on  the  strength  of  his 
own  title,  not  on  the  weakness  of  that  of 
his  adversary.  Gwillim  I7.  Donnellan,  (1886) 
115  U.  S.  45. 

A  recovery  cannot  be  maintained  by  proof 
of  occupancy  merely  of  the  premises  in  dis- 
pute, but  either  party,  before  he  can  secure 
judgment,  must  show  a  compliance  with  the 
statutes,  state  and  federal,  and  also  miners' 
rules  and  regulations  in  force  relative  to  the 
location  of  mining  claims.  Becker  v.  Pugh, 
(1886)  9  Colo.  589. 

Proof  of  citizenship  or  a  declaration  to  be- 
come such  is  required.  Strickley  v.  Hill, 
(1900)    22  Utah  269. 

Proof  of  citizenship  in  an  adverse  suit  is 
required  only  to  enable  a  party  to  recover  a 
judgment  in  his  own  favor.  The  absence  of 
such  proof  may  prevent  a  recovery  by  the 
one  party,  but  it  does  not  operate  to  author- 
ize a  judgment,  for  that  reason  alone,  in 
fovor  of  his  adversary.  Sherlock  v.  Leigh- 
ton,  (1900)  9  Wyo.  309. 

A  division  between  adverse  claimants  of 
the  area  in  conflict,  provided  for  by  stale 
statute,    is    permissible    under   this   section. 


and  if  in  the  trial  of  an  adverse  suit  there 
is  any  testimony  submitted  upon  which  to 
biise  a  contention  that  the  area  in  conflict 
should  be  divided  between  the  parties,  it  is 
tlie  duty  of  the  court  to  permit  the  testi- 
mony to  go  to  the  jury  with  an  instruction, 
if  requested,  as  to  their  right  and  privilege 
in  the  consideration  of  such  evidence,  and  as 
lo  what  their  verdict  might  be  if  they  be- 
lieved it.  Currency  Min.  Co.  v.  Bentley, 
(1897)   10  Colo.  App.  271. 

Prosecute  the  same  with  reasonable  dili- 
gence.—In  Lee  Doon  v.  Tesh,  (1901)  131 
Cal.  40G,  it  was  held  that  the  motion  for  a 
new  trial  should  have  been  dismissed  when 
the  parties,  having  given  notice  of  intention 
to  move  for  a  new  trial,  took  no  further 
steps  for  over  twelve  years  to  have  the 
motion  heard.  See  also  Mars  i;.  Oro  Fino 
Min.  Co.,  (1895)  7  S.  Dak.  605,  as  to  failure 
of  sheriff  to  serve  summons. 

In  Iowa  Min.  Co.  v.  Bonanza  Min.  Co., 
(1881)  16  Nev.  64,  it  was  held  that  by  filing 
a  demurrer  and  answer  the  defendants 
waived  the  right  to  object  to  the  failure  of 
the  plaintiff  to  prosecute  his  suit  with  dili- 
gence by  delay  in  serving  summons. 


Sec.  2327.  [^Description  of  vein-claims  .  on  surveyed  and  unsurveyed 
lands.]  The  description  of  vein  or  load  [sic]  claims,  upon  surveyed  lands,  shall 
designate  the  location  of  the  claim  with  reference  to  the  lines  of  the  public 
surveys,  but  need  not  conform  therewith ;  but  where  a  patent  shall  be  issued  for 
claims  upon  unsurveyed  lands,  the  surveyor-general,  in  extending  the  surveys, 
shall  adjust  the  same  to  the  boundaries  of  such  patented  claim,  according  to 
the  plat  or  description  thereof,  but  so  as  in  no  case  to  interfere  with  or  change 
the  location  of  any  such  patented  claim.      [R.  8.] 

Act  of  May  10,  1872,  ch.  152,  17  Stat.  L.  94.  . 

Sec.  2328.  [Pending  applications;  existing  rights.']  Applications  for 
patents  for  mining-claims  under  former  laws  now  pending  may  be  prosecuted 
to  a  final  decision  in  the  General  Land-Office ;  but  in  such  cases  where  adverse 
rights  are  not  affected  thereby,  patents  may  issue  in  pursuance  of  the  provi- 
sions of  this  chapter;  and  all  patents  for  mining-claims  upon  veins  or  lodes 
heretofore  issued  shall  convey  all  the  rights  and  privileges  conferred  by  this 
chapter  where  no  adverse  rights  existed  on  the  tenth  day  of  May,  eighteen 
hundred  and  seventy-two.     [i?.  6'.] 


Act  of  May   10,   1872,   ch.   152,   17   Stat. 
L.  94. 

A  patent  issued  under  and  in  accordance 
with  the  provisions  of  this  section  and 
section  2322,  K.  S.,  to  a  mining  claim  lo- 
cated before  the  Act  of  May  10,  1872,  con- 
veys the  legal  title  to  every  vein  or  lode  of 
mineral  whose  apex  is  within  its  surface 
lines  extended  downward  vertically,  and  is 
not  subject  to  collateral  attack  in  an  action 
at  law,  either  on  the  gi'ound  that  there  was 
a  claim  adverse  to  that  patent  when  the  Act 
of  1872  was  passed,  or  on  the  ground  that 
adverse  rights  were  affected  by  its  issue 
under  the  provisions  of  that  Act.  New 
Dunderberg  Min.  Co.  v.  Old,  (C.  C.  A.  1897) 
79  Fed.  Rep.  604. 
"Patents   issued  since  the  passage  of  the 
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Act  of  1872  convey  under  that  Act  to  the 
gi;antees  all  the  surface  included  within  the 
lines  of  their  location,  and  all  veins,  lodes, 
and  ledges  throughout  their  entire  depth,  the 
top  or  apex  of  which  lies  inside  of  such  sur- 
face lines,  where  no  adverse  rights  existed 
on  the  lOth  of  May,  1872."  Blake  v.  Butte 
Silver  Min.  Co.,  2  Utah  61. 

Although  section  9  of  the  Act  of  1872,  in 
repealing  certain  parts  of  the  old  law,  pro- 
vided that  "  such  repeal  shall  not  affect  ex- 
isting rights,"  when  any  claim  is  patented 
those  rights  are  controlled  by  the  patented 
lines.  Carson  City  Gold,  etc.,  Min.  Co.  v. 
North  Star  Min.  Co.,  (1896)  73  Fed.  Rep. 
597. 

Length  of  claim.  —  This  section  do^  not 
authorize  the  issue  of  a  patent  for  a  claim 
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exceeding  300  feet  in  width.  Section  2320, 
R.  S.  Lakin  17.  Roberts,  (C.  G.  A.  1893)  54 
Fed.  Rep.  461.  But  see  Carson  City  Gold, 
etc.,  Min.  Co.  r.  North  Star  Min.  Co.,  (C.  C. 
A.  1897)  83  Fed.  Rep.  658. 

Adverse  claims.  —  The  questions  whether 
or  not  any  adverse  claim  to  the  location 
existed  at  the  time  of  the  passage  of  the  Act 
of  May  10,  1872,  and  whether  or  not  any 
adverse  rights  would  be  affected  by  issuing 
the   patent   according   to   the   provisions  of 


the  Act,  are  necessarily  determined  by  the 
officers  of  the  land  department  before  issu- 
ing a  patent.  It  is  a  judicial  determination 
of  these  questions  and  cannot  be  collaterally 
attacked.  If  the  action  of  the  land  depart- 
ment resulted  from  fraud,  mistake,  or  erro- 
neous view  of  the  law,  a  court  of  equity 
might  set  aside  the  patent  or  declare  it  to 
be  held  in  trust  for  him  who  had  a  better 
right  to  it.  New  Dunderberg  Alin.  Co.  V, 
Old,  (C.  C.  A.  1897)  79  Fed.  Rep.  603. 


Sec.  2329.  [Conformity  of  placer-claims  to  swrveys,  limit  of.']  Claims 
usually  called  "  placers,"  including  all  forms  of  deposit,  excepting  veins  of" 
quartz,  or  other  rock  in  place,  shall  be  subject  to  entry  and  patent,  under  like 
circumstances  and  conditions,  and  upon  similar  proceedings,  as  are  provided 
for  vein  or  lode  claims ;  but  where  the  lands  have  been  previously  surveyed  by 
the  United  States,  the  entry  in  its  exterior  limits  shall  conform  to  the  legal 
subdivisions  of  the  public  lands.     [B,  S.] 


Act  of  July  9,  1870,  ch.  236,  16  Stat.  L. 
217. 

The  effect  of  this  section  is  to  declare  that 
the  circumstances  and  conditions  under 
which  vein  or  lode  claims  may  be  entered 
and  patented  shall  be  likewise  applicable  to 
placer  claims,  and  as  the  location  of  a  vein 
or  lode  claim  may  be  kept  alive  for  the  pur- 
pose of  entry  and  patent  only  by  the  per- 
formance of  a  requisite  amount  of  annual 
work,  so  a  placer  claim  must  be  kept  alive 
for  the  same  purpose  in  the  same  manner. 
Carney  v.  Arizona  Qold  Min.  Co.,  (1884)  65 
Cal.  40. 

This  section  extends  and  enlarges  the  sig- 
nifrcntion  commonly  given  to  placer  claims, 
and  makes  such  locations  include  all  forms 
of  deposit,  excepting  quartz  veins  or  other 
rock  in  place.  The  officers  of  the  land  de- 
partment have  construed  it  as  embracing 
quarries  of  rock  valuable  for  building  pur- 
poses, and  this  construction  is  undoubtedly 
correct.  Freezer  v.  Sweeney,  (1889)  8  Mont. 
513. 

This  section  simply  provides  where  the 
claimant  shall  run  the  lines  of  his  claim, 
and  does  not  at  all  dispense  with  the  re- 
quirements as  to  how  the  lines  shall  be 
marked  or  evidenced.  See  section  2324, 
R.  S.    White  v.  Lee,  (1889)  78  Cal.  695. 

A  placer  location  gives  a  qualified  posses- 
sion of  the  ground  located;  that  is  to  say,  it 
confers  upon  the  owner  the  exclusive  right  of 
possession  of  the  surface  area   for  all  pur- 


poses incident  to  the  use  and  operation  of 
the  same  as  a  placer  mining  claim,  and  all 
unknown  lodes  or  veins,  but  does  not  give 
right  of  possession  to  known  lodes  or  veins 
within  its  limits.  The  right  to  the  possession 
of  such  lodes  or  veins  can  be  acquired  only 
by  locating  them  as  lode  claims.  Mt.  Rosa 
Min.,  etc.,  Co.  v.  Palmer,  (1899)  20  Colo.  59. 
See  also  Cranes  Gulch  Min.  Co.  v.  Scherrer, 
(1901)   134  Cal.  350. 

''By  the  term  'placer  claim,'  as  here  used, 
is  meant  ground  within  defined  boundaries 
which  contains  mineral  in  its  earth,  sand  or 
gravel;  ground  that  includes  valuable  de- 
posits not  in  place,  that  is,  not  fixed  in  rock, 
but  which  are  in  a  loose  state,  and  may  in 
most  cases  be  collected  by  washing  or  amalgam- 
mating  without  milling."  U.  S.  v.  Iron  Silver 
Min.  Co.,  (1888)  128  U.  S.  679. 

A  gravel  bed  with  gold  therein  is  a  placer. 
Gregory  v.  Pershbaker,  (1887)  73  Cal.  109. 

Stone  is  a  mineral.  —  It  has  been  recog- 
nized as  such  by  the  duly  authorized  depart- 
ment of  the  government,  and  entries  of  land 
containing  valuable  mineral  deposits  or  build- 
ing stone  or  limestone,  are  permitted  as 
placer  claims  under  this  section  and  section 
2319.  Johnston  v.  Harrington,  (1892)  5 
Wash.  78.  But  see  Wheeler  v.  Smith,  (1893) 
5  Wash.  704. 

None  of  the  provisions  fixing  the  size  and 
extent  of  lode  claims  apply  to  placer  claims. 
Price  V.  Mcintosh,  (1901)  1  Alaska  291. 


SBC.  2330.  [Suhdivisions  of  tennicre  tracts;  maximum  of  placer  locaiions.] 
Legal  subdivisions  of  forty  acres  may  be  subdivided  into  ten-acre  tracts;  and 
two  or  more  persons,  or  associations  of  persons,  having  contiguous  claims  of 
any  size,  although  such  claims  may  be  less  than  ten  acres  each,  may  make  joint 
entry  thereof;  but  no  location  of  a  placer-claim,  made  after  the  ninth  day  of 
July,  eighteen  hundred  and  seventy,  shall  exceed  one  hundred  and  sixty  acres 
for  any  one  person  or  association  of  pereons,  which  location  shall  conform  to 
the  United  States  surveys ;  and  nothing  in  this  section  contained  shall  defeat 
or  impair  any  bona-fide  pre-emption  or  homestead  claim  upon  agricultural  lands, 
or  authorize  the  sale  of  the  improvements  of  any  bona-fide  settler  to  any  pur- 
chaser.    [22.  S.] 
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Act  of  July  9,  1870,  ch.  235,  16  Stat.  L. 
217. 

Location  void  as  to  excess.  —  The  general 
principle  may  be  considered  as  settled  that  a 
mining  location,  whether  lode  or  placer,  con- 
taining more  than  allowed  by  the  statute, 
must  be  held  void  as  to  the  excess;  to  the 
extent  allowed  by  law  it  will  be  sustained. 
Price  r.  Mcintosh,  (1901)  1  Alaska  291. 

A  patent  for  a  claim  can  in  no  case  exceed 
i6o  acres;  that  is,  for  a  single  claim,  and  it 
cannot  be  so  much  except  in  the  case  of  an 
association  of  persons.  An  association  may 
take  IGO  acres;  an  individual  claimant  can 
have  only  twenty  acres.  St.  Louis  Smelting, 
etc.,  Co.  r.  Kemp,  (1879)  21  Fed.  Cas.  No. 
12,239a. 

Joint  location  of  contignotts  claims.  —  The 
provision  *for  the  joint  entry  and  patent  of 
contiguous  placer  claims  owned  by  two  or 
more  persons  necessarily  implies  that  they 
may  be  located  and  occupied  jointly  before 
such  purchase.  Chapman  r.  Toy  Long,  (1876) 
4  Sawy.   (U.  S.)  28. 

Entry  and  patent  of  contignoua  claims. — 
Jf  one  individual  should  acquire  contiguous 
claims  by  purchase  he  is  entitled  to  enter 
them  all  bv  one  entry.  St.  Louis  Smelting, 
etc.,  Co.  r.  Kemp,  (1881)  104  U.  S.  653. 

An  owner  of  valid  and  regular  contiguous 
locations,  if  he  desires  to  obtoin  a  patent  for 
them,  is  required  to  make  the  application  for 
each  one  of  them,  to  post  the  notice  as  re- 
quired by  statute,  and  give  the  notice  by  pub- 
lication, and  file  his  plat  and  survey,  and  do 
all  such  things  as  are  required  in  the  several 
claims   upon  each  one  of  them.     St.  Louis 


Smelting,  etc.,  Co.  v.  Kemp,  (1879)  21  Fed. 
Cas.  No.  12,239a.  See  also  St.  Louis  Smelt- 
ing, etc.,  Co.  V.  Ray,  (1879)  21  Fed.  Cas.  No. 
12,2396. 

Discovery  to  validate  i6o-acre  claim.-- 
The  160  acres  which  may  be  entered  by  an 
association  are  treated  as  an  entirety  under 
one  location  for  the  purpose  of  discovery. 
Miller  v.  Chrisman,  (1903)  140  Cal.  440. 

Work  on  i6o-acre  claim.  —  This  statute 
confers  the  right  upon  an  association  of  not 
less  than  eight  persons  to  locate  not  to  ex- 
ceed one  hundred  and  sixty  acres  in  one  claim. 
Under  the  decision  of  the  land  department 
and  the  evidence  of  the  adjudications  of  the 
court,  $500  in  work  and  improvements  on  any 
part  of  the  160-acre  claim  or  on  any  one  of  a 
number  of  contiguous  claims  is  sufficient  to 
entitle  applications  for  a  patent  for  the  whole 
of  such  ground  or  claims,  and  by  parity  of 
reasoning  it  would  seem  that  $100  in  work  or 
improvements  expended  or  made  upon  such 
160-acre  claim  in  any  one  year  would  save  it 
from  forfeiture.  McDonald  v,  Montana  Wood 
Co.,  (1894)   14  Mont.  88. 

A  limitation  is  not  pttt  upon  the  sale  of 
the  ground  located,  nor  upon  the  number  of 
locations  which  may  be  acquired  by  purchase, 
nor  upon  the  number  which  may  be  included 
in  the  patent.  St.  Louis  Smelting,  etc.,  Co. 
V.  Kemp,  (1881)  104  U.  S.  661. 

Conveyance  by  association  to  individual.  — 
An  association  of  locators  may  convey  the 
right  to  prosecute  the  work  and  perfect  the 
location  to  one  of  them  before  discovery. 
Miller  v.  Chrisman,  (1903)  140  Cal.  440. 


SgC.  2331.  [Conformity  of  placer-claims  to  surveys,  limitation  of  claims.] 
Where  placer-claims  are  upon  surveyed  lands,  and  conform  to  legal  subdivisions, 
no  further  survey  or  plat  shall  be  required,  and  all  placer-mining  claims  located 
after  the  tentli  day  of  May,  eighteen  hundred  and  seventy-two,  shall  conform  as 
near  a^  practicable  with  the  United  States  system  of  public-land  surveys,  and 
the  rectangular  sub-divisions  of  such  surveys,  and  no  such  location  shall  include 
more  than  twenty  acres  for  each  individual  claimant;  but  where  placer-claims 
:\iiinot  be  conformed  to  legal  subdivisions,  survey  and  plat  shall  be  made  as  on 
;iiisurveyed  lands;  and  where  by  the  segregation  of  mineral  land  in  any  legal 
subdivision  a  quantity  of  agricultural  land  less  than  forty  acres  remains,  such 
i'r.HMional  portion  of  agricultural  land  may  be  entered  by  any  party  qualified 
ly  law,  for  homestead  or  pre-emption  purposes.      \_R.  S.] 


Act    of   May   10,   1872,  ch.   152,   17    Stot. 

**The  policy  and  object  of  this  law  are  to 
limit  the  quantity  of  placer  mineral  land 
which  may  be  located  by  one  person  to  twenty 
: .  tck:  and  although  one  person  may  obtain  a 
fMtcnt  for  more  than  twenty  acres,  he  can  do 
so  only  by  representing  to  the  government 
.h.it  he  is  a  purchaser  of  the  excess  from  one 
(  r  more  bona  fide  locators  whose  locations 
v.rre  made  in  conformity  with  the  above 
Ftntntory  limitation  as  to  quantity.  For  this 
j  •  T|>ofi?'he  is  required  to  present  with  his 
'i/i'irn  for  a  pntpnt  an  authenticated 
.-Iv.*— r.f  of  his  titlo  showin":  its  ilorivation 
from  lawful  locations."  A  contract  by  which 
siiuro    locators    agreed    ur    permitted    their 
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names  to  be  used  as  locators  to  enable  their 
friends   to  obtain  possession  of  patents   for 
more  mineral  lands  than  they  were  entitled 
to  bv  law  was  held  to  be  void.     Mitchell  v 
Cline,   (1890)   84  Cal.  415. 

"  Tlie  policy  of  the  government  in  disposing 
of  the  mineral  lands,  as  well  as  other  por- 
tions of  the  public  domain,  is  to  make  a  gen- 
eral distribution  among  as  large  a  number  as 
possible  of  those  who  wish  to  acquire  such 
land  for  their  own  use,  rather  than  to  favor 
a  few  individuals  who  might  wish  to  acquire 
princely  fortunes  by  securing  large  tracts  of 
such  land;  and  it  is  contrary  to  this  policy, 
and  to  the  provisions  of  sections  2330  and 
2331,  for  one  person  to  cover  more  than 
twenty  acres  of  placer  ground  by  one  location 
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by  the  device  of  using  the  names  of  his  em- 
ployees and  friends  as  locators."  Durant  v. 
Corbin,  (1899)  94  Fed.  Uep.  383.  See  Gird 
V.  California  Oil  Co.,  (1894)  60  Fed.  Rep. 
531. 

Form  of  twenty-acre  claim.  —  No  limit  is 
fixed  by  statute  to  the  length,  breadth,  or 
form  of  a  twenty-acre  placer  claim.  Section 
2320,  R.  S.,  fixinnr  the  maximum  length  and 
width  of  lode  claims,  does  not  apply;  and 
unless  some  rule,  regulation,  or  custom  of 
mining  within  the  district  limit  the  locator, 
he  may  locate  his  placer  claim  to  follow  the 
pay  streak  in  any  form  he  chooses,  but  not 
to  exceed  twenty  acres  in  extent.  Price  t?. 
Mcintosh,  (1901)  1  Alaska  296. 

A  miner  may  locate  twenty  acres,  or  less 


if  he  desires,  of  placer  mining  ground  in  any 
form  he  chooses,  excluding  known  mineral 
lands;  no  miners'  rule,  regulation,  or  custom 
can  limit  him  in  the  area  or  form  of  his 
claim,  nor  in  its  width  or  length;  any  such 
rule,  regulation,  or  custom  is  void  for  conflict 
with  both  the  spirit  and  letter  of  the  mining 
law.  Price  v.  Mcintosh,  (1901)  1  Alaska  300. 
Survey  or  plat.  —  This  provision  does  not 
refer  to  the  marking  by  the  claimant  of  the 
boundaries  of  his  claim  upon  the  ground,  but 
to  the  plat  and  survey  which  are  to  be  filed 
upon  the  application  for  the  patent.  It  does 
not  dispense  with  the  general  requirement 
that  the  boundary  shall  be  marked  as  re- 
quired by  section  2324,  K.  S.  White  v.  Lee, 
(1889)  78  Cal.  596. 


Sec.  2332.  [What  evidence  of  possession,  &c,,  to  establish  a  right  to  a 
patent.^  Where  such  person  or  association,  they  and  their  grantors,  have  held 
and  worked  their  claims  for  a  period  equal  to  the  time  prescribed  by  the  statute 
of  limitations  for  mining-claims  of  the  State  or  J'erritory  where  the  same  may 
be  situated,  evidence  of  such  possession  r.nd  working  of  the  claims  for  such 
period  shall  be  sufficient  to  establish  a  right  to  a  patent  thereto  under  this  chap- 
ter, in  the  absence  of  any  adverse  claim ;  but  nothing  in  this  chapter  shall  be 
deemed  to  impair  any  lien  which  may  have  attached  in  any  way  whatever  to 
any  mining-claim  or  property  thereto  attached  prior  to  the  issuance  of  a  patent. 
[R.  8,-] 

Act  of  July  9,  1870,  ch.  235,  16  Stat.  L. 
217. 

"The  object  of  this  section  was  to  permit 
a  party  applying  for  patent  to  make  a  prima 
facie  case  before  the  land  oflBce  by  proving 
that  the  claim  upon  which  the  application  for 
patent  was  made  had  been  in  possession  of 
himself  and  grantors  for  a  period  equal  to  the 
statute  of  limitations  of  the  jurisdiction  in 
which  the  claim  was  situated,  provided  no 
adverse  claim  was  interposed.  In  other  words, 
proof  of  possession  for  the  statutory  period 
in  the  absence  of  any  adverse  claim  was  to  be 
taken  by  the  land  department  as  equivalent 
to  an  establishment  in  detail  of  all  the  facts 
necessary  to  constitute  a  valid  location.  The 
statute,  therefore,  is  not  available  in  an  ac- 
tion brought  in  support  of  an  adverse 
against  an  application  for  patent,  for  its  lan- 
guage necessarily  implies  that  possession  in 
the  applicant  for  the  statutory  period  is 
of  no  avail  as  against  an  adverse  claiTii 
based  upon  a  conflicting  location,  except  it 
might  be  in  such  action  that  proof  of  such 
possession  would  be  sufficient  upon  which  to 
presume  that  all  steps  necessary  to  eUect  a 
location  of  the  claim  adversed  had  been 
taken."  Cleary  t\  Skiffich,  (1901)  28  Colo. 
364. 

This  section  was  enacted  to  meet  cases 
where  applicants  for  the  patent  have  been  in 
possession  of  their  claims  for  a  period  of  the 
statute  of  limitation,  but  are  unable  to  make 
full  proof  of  their  rights  to  the  patent  as  re- 
quired by  the  previous  provisions  of  the  law; 
and  to  excuse  their  defects  in  title  Congress 
determined  that  the  land  office  should  pass 
over  such  defects  and  give  them  their  patents, 
provided  no  one  appeared  to  contest  their 
application.    The  land  office,  under  such  cir- 


cumstances, is  authorized  to  omit  some  of  the 
proof  required  from  an  applicant  in  consider- 
ation of  there  being  no  opposition  to  the  ap- 
plication. But  if  an  adverse  claimant  ap- 
pears the  contest  should  be  referred  to  a 
court  of  competent  jurisdiction  for  determina- 
tion as  in  other  cases.  McCowan  v.  Maclay, 
(1896)  16  Mont.  234. 

Where  possession  has  continued  for  the 
period  covered  by  the  state  statute  of  limita- 
tions before  the  adverse  right  exists,  it  is 
equivalent  to  a  location  under  the  laws  of 
Congress.  Altoona  Quicksilver  Min.  Co.  r. 
Integral  Quicksilver  Min.  Co.,  (1896)  114 
Cal.  105.  See  also  Harris  v.  Equator  Min., 
etc.,  Co.,  (1881)  8  Fed.  Rep.  863;  Belk  v, 
Meagher,  (1881)  104  U.  S.  279;  420  Min.  Co. 
V.  Bullion  Min.  Co.,  (1876)  3  Sawy.  (U.  S.) 
634. 

When  the  possessory  right  in  a  mining 
claim  is  real  estate  under  the  provisions  of  a 
state  statute,  such  a  claim  is  sustained  by 
the  state  statute  of  limitation  governing  the 
recovery  of  real  projierty.  Lavagnino  v. 
Uhlig,  (1903)  26  Utah  1. 

Citizenship.  —  This  section  provides  an  ad- 
ditional mode  of  acquisition,  but  does  not 
enlarge  the  class  who  can  acquire.  Even  if 
tlie  possession  be  otherwise  sufficient  it  must 
be  shown  that  the  persons  whose  possession  is 
relied  on  were  citizens  of  the  United  States 
or  had  declared  their  intention  to  l)ecome 
such.  Under  section  2319,  R.  S.,  that  class  is 
the  only  one  that  can  acquire  mineral  land 
from  the  government.  Anthony  v.  Jillson, 
(1890)   83  Cal.  296. 

This  section  is  applicable  to  lode  mining 
claims.  —  Lavagnino  v.  Uhlig,  (1903)  26 
Utah  1. 

A  judgment  creditor  need  not  adverse  the 
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application  of  the  judgment  debtor  or  his  purchaser  should  adverse  because  the  lien  !• 
grantee  for  a  patent  after  execution  levied  gone  as  a  lien.  Butte  Hardware  Co.  v.  Frank, 
and  officeii'a  deed  made  and  delivered;    the        (1901)  25  Mont.  344. 


Sec.  2333.  [Proceedings  for  patent  for  placer-claim,  etc]  Where  the  same 
person,  association,  or  corporation  is  in  possession  of  a  placer-claim,  and  also  a 
vein  or  lode  included  within  the  boundaries  thereof,  application  shall  be  made 
for  a  patent  for  the  placer-claim,  with  the  statement  that  it  includes  such  vein 
or  lode,  and  in  such  case  a  patent  shall  issue  for  the  placer-claim,  subject  to  the 
provisions  of  this  chapter,  including  such  vein  or  lode,  upon  the  payment  of 
five  dollars  per  acre  for  such  vein  or  lode  claim,  and  twenty-five  feet  of  surface 
on  each  side  thereof.  The  remainder  of  the  placer-claim,  or  any  placer-claim 
not  embracing  any  vein  or  lode-claim,  shall  be  paid  for  at  the  rate  of  two  dollars 
and  fifty  cents  per  acre,  together  with  all  costs  of  proceedings;  and  where  a 
vein  or  lode,  such  as  is  described  in  section  twenty-three  hundred  and  twenty, 
is  known  to  exist  within  the  boundaries  of  a  placer-claim,  an  application  for  a 
patent  for  such  placer-claim  which  does  not  include  an  application  for  the  vein 
or  lode  claim  shall  be  construed  as  a  conclusive  declaration  that  the  claimant 
of  the  placer-claim  has  no  right  of  possession  of  the  vein  or  lode  claim;  but 
where  the  existence  of  a  vein  or  lode  in  a  placer-claim  is  not  known,  a  patent  for 
the  placer-claim  shall  convey  all  valuable  mineral  and  other  deposits  within  the 
boundaries  thereof.    [R.  8,] 

Act  of  May  10,  1872,  ch.  162,  17  Stat.  L.  94. 

This  statute  made  provision  for  three  dis- 
tinct classes  of  cases:  1.  When  the  applicant 
for  a  placer  patent  is  at  the  time  in  posses- 
sion of  a  vein  or  lode  included  within  the 
boundaries  of  his  placer  claim,  he  shall  state 
that  fact,  and  on  payment  of  the  sum  re- 
quired for  a  vein  claim  and  twenty-five  feet 
on  each  side  of  it  at  $5  per  acre,  and  $2.50 
for  the  remainder  of  the  placer  claim,  his 
patent  shall  cover  hoth.  2.  It  enacted  that 
where  no  such  vein  or  lode  is  known  to  exist 
at  the  time  the  patent  is  applied  for,  the  pat- 
ent for  a  placer  claim  shall  carry  all  valuable 
mineral  and  other  deposits  which  may  be 
found  within  the  boundaries  thereof.  3.  But 
in  case  where  the  applicant  for  the  placer 
patent  is  not  in  possession  of  such  lode  or 
vein  within  the  boundaries  of  his  claim,  but 
such  vein  is  known  to  exist,  and  it  is  not  re- 
ferred to  or  mentioned  in  the  claim  or  pat- 
ent, then  the  application  shall  be  construed 
as  a  -conclusive  declaration  that  the  claimant 
of  the  placer  mine  has  no  right  to  the  posses- 
sion of  the  vein  or  lode  claim.  Reynolds  v. 
Iron  Silver  Min.  Co.,  (1886)  116  U.  S.  696. 

One  who  has  complied  with  all  the  pro- 
ceedings essential  for  the  issue  of  a  patent 
is  the  equitable  owner  of  the  mining  ground, 
and  may  maintain  an  action  to  quiet  title. 
Dahl  V.  Raunheim,  (1889)  132  U.  S.  262. 

Lodes  or  veins  known  to  exist  when  the 
patent  is  asked  for  are  excluded  from  the 
grant  as  much  as  if  described  in  clear  terms. 
Reynolds  r.  Iron  Silver  Min.  Co.,  (1886)  116 
U.  S.  696. 

A  placer  patent  conveys  to  the  locator  no 
other  or  difl^rent  rights  than  those  acquired 
under  the  location;  he  has  no  posse8.<<ion  and 
acquires  no  right  to  any  lodes  known  to  exist 
\n'thin  his  claim  by  virtue  of  his  placer  ap- 
propriation; such  a  patent  does  not  operate 
to  preclude  a  subsequent  lawful  discovery  and 
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location  of  veins  or  lodes  within  its  bounda- 
ries. Mt.  Rosa  Min.,  etc.,  Co.  v.  Palmer, 
(1899)  26  Colo.  60. 

Reservation  in  patent.  —  When  there  was 
a  regularly  defined  lode  of  gold-bearing  quartz 
rock  in  place,  known  to  exist  at  the  time  of 
the  application  for  patent,  a  reservation  in 
the  patent  that  any  vein  or  lode  claim  al- 
ready known  to  exist  within  the  described 
premises  was  expressly  excepted  and  excluded, 
was  authorized.  Clary  v,  Hazlitt,  (1885)  67 
Cal.  286. 

Located  veins.  —  This  section  can  apply 
only  to  lodes  or  veins  not  taken  up  and 
located  so  as  to  become  the  property  of  others. 
If  they  are  not  thus  owned  and  are  known 
to  exist,  the  applicant  for  the  patent  must 
inchide  them  in  his  application  or  he  will  be 
deemed  to  have  declared  that  he  had  no  right 
to  them.  Noyes  t?.  Mantle,  ( 1888)  127  U.  S. 
353. 

The  limitation  of  the  width  of  a  lode  claim 
in  this  section  is  not  only  applicable  to  the 
placer  claimant,  but  applies  as  well  to  others 
who  locate  a  lode  within  the  boundaries  of 
a  previously  located  placer.  Mt.  Rosa  Min., 
etc.,  Co.  V.  Palmer,  (1899)  26  Colo.  65. 

To  be  "  known  "  lodes  or  veins  they  must 
be  clearly  ascertained  to  be  of  such  extent  as 
to  render  the  land  more  valuable  on  that  ac- 
count and  justify  their  exploitation.  It  is 
not  enough  that  there  may  have  been  some 
indication,  by  outcroppings  on  the  surface,  of 
the  existence  of  lodes  or  veins  of  rock  in 
place  bearing  gold  or  silver  or  other  metal 
to  j\istify  their  designation  as  "  known " 
veins  or  lodoa.  IT.  S.  v.  Iron  Silver  Min.  Co., 
(1888)   128  U.  S.  680. 

"  The  earlier  decisions  on  the  subject  of 
wliat  constitutes  *  known  veins  '  within  the 
limits  of  a  placer  are  not  altogether  clear  or 
harmonious,  but  without  attempting  to  entet 
into  any  extended  discussion  of  the  question 
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at  this  time,  it  is  sufficient  to  say  that  it  is 
now  settled  that  as  between  placer  and  sub- 
sequent conflicting  lode  locations  a  known 
vein  within  the  limits  of  a  placer,  when  that 
question  is  raised  collaterally,  is  one  known 
to  exist  at  the  time  of  application  for  patent 
for  such  placer,  and  to  contain  minerals  in 
such  quantity  and  quality  as  to  justify  ex- 
penditure for  the  purpose  of  extracting  them." 
McConaghy  t?.  Doyle,  (Colo.  1903)  76  Pac. 
Rep.  420.  See  also  Largey  v.  Black,  10  Land 
Dec.  Dep.  Int.  156;  Butte,  etc.,  Min.  Co.  v. 
Sloan,  (1895)  16  Mont.  97. 

Between  mere  belief  and  knowledge  there 
is  a  wide  difference,  and  an  instruction  that 
'^  if  in  any  case  it  appear  that  an  application 
for  a  patent  is  made  with  intent  to  acquire 
title  to  a  lode  or  vein  which  may  exist  in 
the  ground  beneath  the  surface  of  a  placer 
claim,  it  is  believed  a  patent  issued  upon 
such  application  cannot  operate  to  convey 
such  lode  or  vein;  "  and  further,  that  "that 
intention  could  be  formed  only  upon  investi- 
gation as  to  the  character  of  the  ground  and 
the  belief  as  to  the  existence  of  a  valuable 
lode  therein,  which  would  amount  to  knowl- 
edge under  the  statute,"  was  held  erroneous. 
Iron  Silver  Min.  Co.  v.  Reynolds,  (1888)  124 
U.  S.  383. 

Mere  outcroppings.  —  "It  is  not  enough 
that  there  may  have  been  some  indications, 
by  outcroppings  on  the  surface,  of  the  exist- 
ence of  lodes  or  veins  of  rock  in  place  bear- 
ing gold  or  silver  or  other  precious  metals  to 
justify  their  designation  as  '  known  veins  or 
lodes;  '  in  order  to  meet  that  designation, 
the  lodes  or  veins  must  be  clearly  ascer- 
tained, and  be  of  such  extent  as  to  render  the 
land  more  valuable  on  that  account  and  jus- 
tify their  exploitation."  Migeon  v,  Montana 
Cent.  R.  Co.,  (C.  C.  A.  1896)  77  Fed.  Rep. 
256.  See  also  Casey  v.  Thieviege,  (1807)  19 
Mont.  341;  Brownfield  t?.  Bier,  (1895)  15 
Mont.  403;  McConaghy  v.  Doyle,  (Colo.  1903) 
76  Pac.  Rep.  420. 

"  Known  vein  "  is  not  synonymous  with  a 
"located  vein."  —  It  is  enough  that  it  lie 
known,  and  to  come  within  the  intention  of 
the  statute  it  must  either  have  been  known 
to  the  applicant  for  the  placer  patent,  or 
known  to  the  community  generally,  or  else 
disclosed  by  workings  and  obvious  to  any  one 
making  a  reasonable  and  fair  inspection  of 
the  premises  for  the  purpose  of  obtaining 
titles  from  the  government.  The  applicant 
for  a  placer  patent  is  chargeable  with  notice 
of  the  existence  of  a  tunnel  running  under- 
neath its  surface,  and  also  with  notice  of 
whatever  a  casual  inspection  of  that  tunnel 
would  disclose.  Iron  Silver  Min.  Co.  v.  Mike, 
etc..  Gold,  etc.,  Min.  Co.,  (1892)  143  U.  S. 
400.  See  Sullivan  r.  Iron  Silver  Min.  Co., 
(1883)   109  U.  S.  555. 

Where  a  location  of  a  vein  or  lode  has  been 
made  under  the  law,  and  its  boundary  has 
been  specifically  marked  on  the  surface  so  as 
to  be  readily  traced,  and  notice  of  the  loca- 
tion is  recorded  within  the  usual  books  of 
record  within  tho  district,  the  vein  or  lode  is 
known  to  exist  although  personal  knowledge 
of  the  fact  may  not  be  possessed  by  the  ap- 
plicant for  the  patent  for  the  placer  claim. 
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The  information  which  the  law  requires  the 
locator  to  give  to  the  public  must  be  suffi- 
cient to  acquaint  the  applicant  with  the 
existence  of  the  vein  or  lode.  Noyes  v.  Mantle, 
(1888)  127  U.  S.  353. 

Enlarging  exception  by  terms  of  patent.  — 
The  exception  of  the  statute  as  to  lodes  or 
veins  known  to  exist  cannot  be  enlarged  by 
the  terms  of  the  patent,  and  an  exception 
from  grant  in  a  patent  of  any  vein  or  lode 
"  claimed  or  known  to  exist "  is  unauthorized. 
Where  the  existence  of  a  vein  or  lode  in  a 
placer  claim  is  not  known  at  the  time  of  the 
application  for  a  patent,  that  instrument  will 
convey  all  valuable  mineral  or  other  deposits 
subsequehtly  found  within  the  boundary  of 
the  claim.  U.  S.  v.  Iron  Silver  Min.  Co., 
(1888)    128  U.  S.  680. 

The  fact  that  a  lode  claim  had  been  aban- 
doned prior  to  the  issuance  of  patent  for  a 
placer  claim,  when  no  mineral  was  disclosed 
in  any  vein  upon  this  claim  which  would 
justify  expenditure  for  the  purpose  of  ex- 
traction, is  of  no  moment  in  determining  the 
existence  of  a  known  lode  or  vein.  McCon- 
aghy 17.  Doyle,  (Colo.  1903)  75  Pac.  Rep.  420. 

The  discovery  of  a  lode  200  or  300  feet 
outside  of  the  boundaries  of  a  placer  claim 
does  not  create  any  presumption  of  the  pos- 
session of  a  vein  or  lode  within  those  bound- 
aries, nor  that  a  vein  or  lode  exists  within 
them.  Dahl  t7.  Raunheim,  (1889)  132  U.  S. 
263. 

Duty  of  land  department.  —  "In  the  ab- 
sence of  a  located  lode  within  the  limits  of  the 
placer  claim,  and  of  a  contest,  it  would  seem 
that  the  officers  of  the  land  department  need 
only  ascertain  that  there  is  a  placer  which 
may  be  entered."  Cranes  Gulch  Min.  Co.  v. 
Scherrer,   (1901)    134  Cal.  350. 

Vein  known  to  exist  at  time  of  application. 
—  The  time  at  which  the  vein  or  lode  within 
the  placer  must  be  known  in  order  to  be  ex- 
cepted from  the  grant  of  the  patent,  is  the 
time  at  which  the  application  is  made  and 
not  at  or  before  entry  and  payment.  Iron 
Silver  Min.  Co.  v.  Mike,  etc.,  Qold,  etc.,  Min. 
Co.,  (1892)  143  U.  S.  400.  See  also  U.  S.  v. 
Iron  Silver  Min.  Co.,  (1888)   128  U.  S.  680. 

It  does  not  matter  what  developments  or 
discoveries  are  made  after  the  issuance  of  the 
patent.  Mere  speculation  and  belief  base^, 
not  on  any  discoveries  in  the  placer  tract  or 
any  tracings  of  the  vein  or  lode  adjacent 
thereto,  but  on  the  fact  that  quite  a  number 
of  shafts  sunk  elsewhere  in  the  district  had 
disclosed  horizontal  deposits  of  a  particular 
kind  of  ore,  is  not  the  knowledge  required  by 
this  section.  Sullivan  t?.  Iron  Silver  Min. 
Co.,   (1892)    143  U.  S.  434. 

Question  of  fact.  —  Whether  there  was  a 
known  lode  or  vein  at  the  time  of  the  appli- 
cation for  a  placer  patent  is  a  question  of 
fact  for  the  jury,  and  it  was  held  in  this  case 
that  the  finding  of  the  jury  that  there  was 
a  known  vein  within  the  scope  of  this  section 
was  based  upon  sufficient  testimony.  Iron 
Silver  Mine  Co.  v,  Mike,  etc.,  Gold,  etc.,  Min. 
Co..  (1892)  143  U.  S.  400.  See  also  Cleary 
r.  Skiffich.   (1901)  28  Colo.  368. 

When  no  adverse  claim  was  asserted  to  an 
application  for  a  patent,  the  question  whether 
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the  mining  ground  is  placer  ground  is  not 
open  to  litigation  by  private  parties  seeking 
to  avoid  the  effect  of  the  proceedings.  Dahl 
r.  Raunheim,  (1889)  132  U.  S.  262. 

Conflicting  placer  and  lode  patents  or  loca- 
tions. —  In  any  conflict  between  the  title  con- 
ferred by  two  patents,  whether  it  be  in  law  or 
in  equity,  the  holder  of  the  title  under  the 
elder  patent  has  a  right  to  require  that  the 
existence  of  the  lode  and  the  knowledge  of  its 
existence  on  the  part  of  the  grantee  of  the 
elder  patent  should  be  established.  If  the 
junior  lode  patent  has  been  issued  by  the  land 
department  it  cannot  be  presumed  that  at  the 
time  of  the  application  for  the  senior  placer 
patent  the  lode  or  vein  was  known.  Iron 
Silver  Min.  Co.  v.  Campbell,  (1890)  135  U. 
S.  292. 

Where  each  party  has  a  patent  from  the 
government  and  the  question  is  as  to  the  su- 
periority of  the  title  under  these  patents,  if 
this  depends  upon  extrinsic  facts  not  shown 
by  the  patents  themselves,  it  is  competent  in 
any  judicial  proceeding  where  the  question  of 
superiority  of  title  arises,  to  establish  it  by 
proof  of  these  facts.    Iron  Silver  Min.  Co.  v. 


Campbell,  (1890)  135  U.  S.  292.  See  Cleary 
V.  Skiffich,  (1901)  28  Colo.  368. 

The  burden  of  proof  as  between  placer  and 
subsequent  lode  locations  is  upon  the  lode 
claimant  to  establish  by  clear  and  convincing 
testimony  that  the  vein  or  veins  which  he 
claims  are  exempt  from  the  placer  application 
by  operation  of  law  and  are  of  a  character 
which  will  render  them  known  veins.  Mc- 
Conaghy  v.  Doyle,  (Colo.  1903)  75  Pac.  Rep. 
420. 

As  between  a  placer  patent  and  subse- 
quently located  lodes,  the  presumption  is  in 
favor  of  the  placer.  Casey  v.  Thieviege, 
(1897)    19  Mont.  341. 

A  stranger  has  no  right  to  go  upon  a  placer 
claim  and,  by  sinking  shafts  or  otherwise, 
explore  for  any  lode  or  vein,  and,  on  Und- 
ing  one,  obtain  a  patent  thereto.  An  entry 
upon  a  placer  claim,  against  the  will  of  the 
placer  locator,  for  the  purpose  of  prospecting, 
is  undoubtedly  a  trespass,  and  such  a  tres- 
pass cannot  be  relied  upon  to  sustain  a  claim 
of  a  right  to  veins  or  lodes.  Clipper  Min.  Co. 
V.  Eli  Min.,  etc.,  Co.,  (1904)  194  U.  S.  229. 


An  act  to  authorize  the  entry  of  lands  chiefly  valuable  for  building  stone  under  the  placer 

mining  laws. 

[Act  of  Atig.  4,  1892,  ch.  376,  27  Stat.  L.  348.] 

[Sec.  1.]  [E^dry  of  buUding  done  lands  under  placer  ckiims  laws."]  That 
any  person  authorized  to  enter  lands  under  the  mining  laws  of  the  United 
States  may  enter  lands  that  are  chiefly  valuable  for  building  stone  under  the 
provisions  of  the  law  in  relation  to  placer  mineral  claims,  Provided,  That 
lands  reserved  for  the  benefit  of  the  public  schools  or  donated  to  any  State 
shall  not  be  subject  to  entry  under  this  act     \_27  Stat.  L.  8^8.^ 

may  be  found  in  the  course  of  the  exploration 
and  apply  it  to  the  discoverer's  own  use,  and 
one  who  finds  granite  on  the  public  lands  is 
not  a  trespasser,  but  by  taking  it  and  bestow- 
ing his  labor  upon  it  he  becomes  the  owner  of 
it  in  fact  as  against  every  person.  Sullivan 
V,  Schultz,  (1899)  22  Mont.  541. 


This  statute  can  only  be  regarded  as  ex- 
plaining to  some  extent  the  previous  reserva- 
tion of  all  lands  valuable  for  mineral  de- 
posits. Northern  Pac.  R.  Co.  v.  Soderberg, 
(1903)    188  U.  S.  533. 

The  right  given  by  this  statute  and  section 
3319,  R.  S.,  to  explore  the  public  land  neces- 
sarily carries  with  it  the  license  to  take  what 


Sec.  2.   [Amends  Act  of  June  S,  1818,  ch.  151,  sec.  1.      See  TiMBEit 
LAin>s  AHfjj  FoEEST  Reserves.] 

Sec.   3.   [Forest  reservations  not  affected.    See  Timbes  LAin)S  and  Foeest 
Reserves.] 


An  Act  To  authorize  the  entry  and  patenting  of  lands  containing  petroleum  and  other  mineral 

oils  under  the  placer-mining  laws  of  the  United  States. 

[Act  of  Feh.  11,  1897,  ch.  210,  29  Stat.  L.  S20.] 

[Entry  of  petroleum  or  other  mineral  oil  lands  under  placer  chims  laws.] 
That  any  person  author izod  to  enter  lands  under  the  mining  laws  of  the  United 
States  may  enter  and  obtain  patent  to  lends  containinc^  petroleum  or  other 
mineral  oil?,  and  chiefly  valuable  therefor,  under  the  provisions  of  tlie  laws 
relating   to  placer  mineral  claims:     Provided,  That  lands  containing:  such 
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petroleum  or  other  mineral  oils  which  have  heretofore  been  filed  upon,  claimed, 
or  improved  as  mineral,  but  not  yet  patented,  may  be  held  and  patented  under 
the  provisions  of  this  Act  the  same  as  if  such  filing,  claim,  or  improvement 
were  subsequent  to  the  date  of  the  passage  hereof,     [29  Stat.  L,  526.'] 

of  showing  that  the  proper  determination  of 
the  suit  will  unnecessarily  involve  the  con- 
struction or  affect  any  law  of  the  United 
States,  or  that  there  is  any  fact  in  dispute 
between  the  respective  parties  in  respect  to 
the  construction  or  effect  of  such  law,  it  fails 
to  show  jurisdiction  in  the  federal  court  over 
the  cause  of  action.  Dewey  Min.  Co.  v.  sill- 
ier, (1899)  96  Fed.  Rep.  1.  See  also  Califor- 
nia Oil,  etc.,  Co.  V.  Miller,  (1899)  96  Fed. 
Rep.  12. 

Whether  the  patent  alleged  to  have  been 
issued  by  the  officers  of  the  United  States  is 
valid  or  invalid,  and,  if  valid,  whether  the 
title  thereby  conveyed  should  be  decreed  to  be 
held  in  trust  for  others  and  decreed  to  be 
conveyed  to  them,  depends  upon  the  proper 
application  of  the  laws  of  the  United  States 
to  the  facts,  and  therefore  presents  a  federal 
question  of  which  the  federal  court  has  juris- 
diction.     Cates  V.  Producers',  etc.,  Oil  Co., 

(1899)   96  Fed.  Rep.  7. 

Land  is  not  vacant  and  open  to  settlement 
when  parties  are  in  occupancy  of  the  land, 
claiming  it  to  be  mineral,  and  diligently  at 
w*ork  to  prove  it  to  be  such,  though  no  dis- 
covery of  any  mineral  has  been  made.  C/OS- 
mos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.. 

(C.  C.  A.  1901)   112  Fed.  Rep.  14. 


"It  is  explained  in  House  Report  No. 
2,666,  54th  Cong.,  2d  sess.,  that  under  deci- 
sions of  the  interior  department,  there  cUed, 
public  lands  containing  petroleum,  with  other 
mineral  oils,  were  held  subject  to  entry  and 
patent  under  the  placer-mining  laws,  R.  S. 
sec.  2329.  By  a  later  decision  the  previous 
executive  rule  was  reversed,  rendering  new 
legislation  necessary  to  authorize  the  entry 
and  patent  of  petroleum  lands,  as  formerly.'' 
Compilers*  note,  2  8upp.  R.  8.  549, 

Federal  jurisdiction.  —  When  it  is  shown 
that  the  respective  parties  to  the  suit  are 
making  adverse  claims  to  the  same  land  under 
th)3  laws  of  the  United  States,  and  that  the 
proper  determination  of  those  conflicting 
claims  necessarily  requires  the  application 
and  construction  of  these  laws,  it  is  the  duty 
of  the  federal  court  to  entertain  jurisdiction 
for  the  purpose  of  settling  the  conflicting 
claims,  and  such  court  will,  under  well-settled 
principles  of  equity,  entertain  and  determine 
all  incidental  questions  betw^een  the  respec- 
tive parties  growing  out  of  these  conflict- 
ing claims,  including  the  granting  of  an  in- 
junction and  the  appointment  of  a  receiver 
where  such  a  course  is  shown  to  be  proper. 
Nevada  Sierra  Oil  Co.  v.  Miller,  (1899)  97 
Fed.  Rep.  681.    But  when  the  bill  falls  short 


An  Act  Extending  the  mining  laws  to  saline  lands. 
lAet  of  Jan.  31,   1901,  oh.   186,  31  Stat.  L.   745.] 

[Entry  of  saline  larnds  under  placer  claims  laws.]  That  all  unoccupied 
public  lands  of  the  United  States  containing  salt  springs,  or  deposits  of  salt  in 
any  form,  and  chiefly  valuable  therefor,  are  hereby  declared  to  be  subject  to 
location  and  purchase  under  the  provisions  of  the  law  relating  to  placer-mining 
claims :  Provided,  That  the  same  person  shall  not  locate  or  enter  more  than  one 
claim  hereunder.     [SI  Stat.  L.  7-45.] 


An  act  providing  for  the  sale  of  Saline  lands. 
[Act  of  Jan.  12,  1877,  ch.  18,  19  Stat.  L.  221.] 

[Sec.  1.]  [Saline  lands  to  he  sold  at  public  auction  or  private  sale.]  That 
whenever  it  shall  be  made  appear  to  the  register  and  the  receiver  of  any  land 
office  of  the  United  States  that  any  lands  within  their  district  are  saline  in  char- 
acter, it  shall  be  the  duty  of  said  register  and  said  receiver,  under  the  regula- 
tions of  the  General  Land  Office,  to  take  testimony  in  reference  to  such  lands 
to  ascertain  their  true  character,  and  to  report  the  same  to  the  General  Land 
office;  and  if,  upon  such  testimony,  the  Commissioner  of  the  General  Land 
office  shall  find  that  such  lands  are  saline  and  incapable  of  being  purchased 
under  any  of  the  laws  of  the  United  States  relative  to  the  public  domain,  then, 
and  in  such  case,  such  lands  shall  be  offered  for  sale  by  public  auction  at  the 
local  land  office  of  the  district  in  which  the  same  shall  be  situated,  under  such 
regulations  as  shall  be  prescribed  by  the  Commissioner  of  the  General  Land 
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office^  and  sold  to  the  highest  bidder  for  cash,  at  a  price  not  less  than  one  dollar 
and  twenty-five  cents  per  acre ;  and  in  case  said  lands  fail  to  sell  when  so  oifered, 
then  the  same  shall  be  subject  to  private  sale,  at  such  land  office,  for  cash,  at  a 
price  not  less  than  one  dollar  and  twenty-five  cents  per  acre,  in  the  same  manner 
as  other  lands  of  the  United  States  are  sold,  Provided,  That  the  foregoing 
enactments  shall  not  apply  to  any  State  or  Territory  wJiich  has  not  had  a  grant 
of  salines  by  act  of  Congress,  nor  to  any  State  which  may  have  had  such  a 
grant,  until  either  the  grant  has  been  fully  satisfied,  or  the  right  of  selection 
thereunder  has  expired  by  efflux  of  time.  But  nothing  in  this  act  shall 
authorize  the  sale  or  conveyance  of  any  title  other  than  such  as  the  United 
States  has,  and  the  patents  issued  shall  be  in  the  form  of  a  release  and  quit- 
claim of  all  title  of  the  United  States  in  such  lands.     [19  Stat  L.  221.] 

SepeaL  —  This  Act  is  retained  here,  though  otherwise  prior  to  the  Revised  Statutes  will 

it  may  be  repealed  by  Act  of  March  3,  1891,  be  found  in  the  early  volumes  of  the  Statutes 

eh.  561,  sec  9,  which  is  as  follows:  at  Large.     Since  such  date  they  are  as  fol- 

"  Sec.  9.  That  hereafter  no  public  lands  of  lows : 

the  United  States,  except  abandoned  military  Colorado.  —  Act  March  3,  1876,  ch.  139,  sec. 

or   other   reservations,   isolated   and   discon-  11,  18  Stat.  L.  476. 

nected  fractional  tracts  authorized  to  be  sold  North  Dakota,  South  Dakota,  Montana,  and 

by  section  twenty-four  hundred  and  fifty-five  Washington^ — Act  Feb.  2,  1889,  ch.  180,  sec. 

of  the    Revised   Statutes,   and   mineral    and  17,  25  Stat.  L.  681. 

other  lands  the  sale  of  which  at  public  auc-  Idaho.  —  Act  July  3,  1890,  ch.  656,  sec.  11, 

tion  has  been  authorized  by  acts  of  Congress  26  Stat.  L.  216. 

of  a  special  nature  having  local  application,  Wyoming.  —  Act  July  10,  1890,  ch.  664,  sec. 

shaH  be  sold  at  public  sale."     [26  Stat.  L.  11,  26  Stat  L.  224. 

1099.}  Utah.  — Act  July   16,  1894,  ch.  138,  sees. 

Grant   or  resenrations  of  saline  lands  in  6-13,  28  Stat.  L.  109. 
states  on  their  admission  to  the  Union  or 

Sec.  2.   [Advertisements.      See  Public  Lands.] 

S6C.  2334.  \_8urveyor-general  to  appoint  surveyors  of  mining  claims,  etc.] 
The  surveyor-general  of  the  United  States  may  appoint  in  each  land-district 
containing  mineral  lands  as  many  competent  surveyors  as  shall  apply  for  ap- 
pointment to  survey  mining-claims.  The  expenses  of  the  survey  of  vein  or  lode 
claims,  and  the  survey  and  subdivision  of  placer-claims  into  smaller  quantities 
than  one  hundred  and  sixty  acres,  together  With  the  cost  of  publication  of 
notices,  shall  be  paid  by  the  applicants,  and  they  shall  be  at  liberty  to  obtain 
the  same  at  the  most  reasonable  rates,  and  they  shall  also  be  at  liberty  to 
employ  any  United  States  deputy  surveyor  to  make  the  survey.  The  Commis- 
sioner of  the  General  Land-Office  shall  also  have  power  to  establish  the  maxi- 
mum charges  for  surveys  and  publication  of  notices  under  this  chapter;  and, 
in  case  of  excessive  charges  for  publication,  he  may  designate  any  newspaper 
published  in  a  land-district  where  mines  are  situated  for  the  publication  of 
mining-notices  in  such  district,  and  fix  the  rates  to  be  charged  by  such  paper ; 
and,  to  the  end  that  the  Commissioner  may  be  fully  informed  on  the  subject, 
each  applicant  shall  file  with  the  register  a  sworn  statement  of  all  charges  and 
fees  paid  by  such  applicant  for  publication  and  surveys,  together  with  all  fees 
and  money  paid  the  register  and  the  receiver  of  the  land-offioe,  which  statement 
shall  be  transmitted,  with  the  other  papers  in  the  case,  to  the  Commissioner  of 
the  General  Land-Office.       [i2.  S.] 

Act  of  May  10,  1872,  ch.  152,  17  Stat.  L.  95. 

Sec.  2335.   [Verification  of  affidavits,  etc.]    All  affidavits  required  to  be 
made  under  this  chapter  may  be  verified  before  any  officer  authorized  to  admin- 
ister oaths  within  the  land-district  where  the  claims  may  be  situated,  and  all 
testimony  and  proofs  may  be  taken  before  any  such  officer,  and,  when  duly 
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certified  by  the  officer  taking  the  same,  shall  have  the  same  force  and  effect  as 
if  taken  before  the  register  and  receiver  of  the  land-office.  In  cases  of  contest 
as  to  the  mineral  or  agricultural  character  of  land,  the  testimony  and  proofs 
may  be  taken  as  herein  provided  on  personal  notice  of  at  least  ten  days  to  the 
opposing  party;  or  if  such  party  cannot  be  found,  then  by  publication  of  at 
least  once  a  week  for  thirty  days  in  a  newspaper,  to  be  designated  by  the  register 
of.  the  land-office  as  published  nearest  to  the  location  of  such  land;  and  the 
register  shall  require  proof  that  such  notice  has  been  given.      [iJ.  S.^ 

Act  of  Ma^  10,  1872,  ch.  152,  17  Stat.  L.  the  general  authority  to  verify  affidavits  be- 

95.  fore    any    officer    authorized    to    administer 

The  right  to  personal  notice  of  aU  proceed-  oaths  to  the  particular  affidavits  required  or 

ings  is  dependent  upon  having  initiated  a  con-  authorized  by  the  chapter,  and  it  can  have 

test.     Northern  Pac.  R.  Co.  v,  Gannon,    (C.  no  bearing  upon  a  case  in  which  the  affidavit 

C.  A.  1893)  54  Fed.  Rep.  252.  is  not  one  that  is  so  required  or  authorized. 

Authority  not  conferred  on  notaries  public.  U.  S.  v.  Manion,  (1890)  44  Fed.  Rep.  800. 
—  By  its  terms  this  section  expressly  limits 

Sec.  2336.  [Where  veins  irdersect,  etc.']  Where  two  or  more  veins  inter- 
sect or  cross  each  other,  priority  of  title  shall  govern,  and  such  prior  location 
shall  be  entitled  to  all  ore  or  mineral  contained  within  the  space  of  intersection ; 
but  the  subsequent  location  shall  have  the  right  of  way  through  the  space  of 
intersection  for  the  purposes  of  the  convenient  working  of  the  mine.  And 
where  two  or  more  veins  unite,  the  oldest  or  prior  location  shall  take  the  vein 
below  the  point  of  union,  including  all  the  space  of  intersection.      [J2.  8.] 

Act  of  May  10,  1872,  ch.  162,  17  Stat.  L. 


96. 

Federal  question.  —  In  an  action  brought 
by  the  grantee  of  part  of  the  mining  claim 
against  the  grantor,  the  decision  of  the  state 
Supreme  Court  was  clearly  based  upon  the 
estoppel  deemed  by  that  court  to  operate 
against  the  grantor  upon  general  principles 
of  law  and  the  state  statute  in  respect  of  such 
conveyances,  and  this  was  an  independent 
ground  broad  enough  to  maintain  the  judg- 
ment irrespective  of  any  federal  question. 
Gillis  V,  Stinchfleld,   (1895)   169  U.  S.  658. 

This  section  does  not  conflict  with  section 
2332,  R.  S.,  but  supplements  it.  It  imposes 
a  servitude  upon  the  senior  location,  but  does 
not  otherwise  affect  the  exclusive  rights  given 
the  senior  location.  It  gives  a  right  of  way  to 
the  junior  location.  "To  what  extent,  how- 
ever, there  may  be  some  ambiguity;  whether 
only  through  the  space  of  the  intersection  of 
the  veins,  as  held  by  the  Supreme  Courts  of 
California,  Arizona,  and  Montana,  or  through 
the  space  of  intersection  of  the  claims,  as  held 
by  the  Supreme  Court  of  Colorado  in  the  case 
at  bar.  It  is  not  necessary  to  determine  be- 
tween these  views."  Calhoun  Gold  Min.  Co. 
f.  Ajax  Gold  Min.  Co.,  (1901)  182  U.  S.  505. 
See  also  Consolidated  Wyoming  Gold  Min. 
Co.  f?.  Champion  Min.  Co.,  (1894)  63  Fed. 
Rep.  546;  Book  v.  Justice  Min.  Co.,  (1893) 
68  Fed.  Rep.  128. 

This  section  and  section  2322,  R.  S.,  are  in 
complete  harmony.  This  section  is  designed 
to  give  a  new  right  where  lodes  in  fact  cross, 
and  not  to  define  and  settle  prior  existing 
rights  at  the  space  of  intersection.  In  other 
words,  if  a  lode  on  the  junior  location  inter* 
sects,  on  its  strike,  within  the  boundaries  of 
the  senior  location  the  lode  of  such  location, 
then  the  junior  locator  may  take  all  the  ore 
in  the  first  mentioned  lode  within  the  bound- 
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aries  of  both  the  senior  and  junior  location, 
except  at  the  space  of  intersection,  notwith- 
standing that  section  2322,  R.  S.,  limits  the 
locator  to  his  own  boundaries  except  when 
pursuing  a  lode  on  its  dip,  and  to  this  ex- 
tent this  section  repeals  section  2322.  The 
intersection  has  reference  to  the  intersection 
of  veins  and  not  locations  of  claims.  Water- 
vale  Min.  Co.  V.  Leach,  (Ariz.  1893)  33  Pac. 
Rep.  422. 

This  section  has  a  controlling  effect  over 
section  2322,  R.  S.,  and  limits  the  right  of 
the  first  locator  of  a  mine  in  and  to  cross  and 
intersecting  veins  to  the  ore  which  may  be 
found  in  the  space  of  intersection.  If  there 
are  in  fact  two  lodes  crossing  each  other  in 
these  locations,  the  party  having  the  elder 
title  by  patent  has  the  better  right  and  it  is 
limited  as  last  stated.  If  there  are  two  veins 
uniting  in  their  downward  course,  this  sec- 
tion is  applicable.  Hall  v.  Kquator  Min., 
etc.,  Co.,  (1879)  11  Fed.  Cas.  No.  6,931.  See 
also  Branagan  v.  Dulanev,  (1885)  8  Colo. 
408;  Lee  v.  Stahl,  (1886)  9  Colo.  208;  Cal- 
houn Gold  Min.  Co.  r.  Ajax  Gold  Min.  Co., 
(1899)  27  Colo.  1.  But  see  Wilhelm  V.  Sil- 
vester, (1894)  101  Cal.  358;  Watervale  Min. 
Co.  V.  Leach,  (Ariz.  1893)  33  Pac.  Rep.  418. 

This  section  and  section  2322,  R.  S.,  to 
some  extent  are  in  conflict  with  each  other. 
If  this  section  contained  the  only  provision 
bearing  on  the  subject  it  would  undoubtedly 
mean  that  where  two  veins  cross  each  other, 
the  junior  location  would  only  be  entitled  to 
the  ore  at  the  space  of  intersection  of  the 
veins;  and  that  the  owners  of  the  cross-lode 
would  be  entitled  to  all  ore  found  in  their 
vein  within  the  side  lines  of  the  senior  loca- 
tion save  at  the  actual  space  of  vein  inter- 
section. This  construction,  however,  seems 
to  be  in  conflict  with  the  literal  interpreta- 
tion of  section  2322.     In  such  a  case  the  fore- 
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going  construction  should  be  adopted  under 
the  arbitrary  rule  or  construction  that,  as  be- 
tween conflicting  statutes,  the  latest  in  date 
-will  prevail,  and  as  between  conflicting  sec- 
tions of  the  same  statute  the  last  in  order  of 
arrangement  will  control.  Branagan  v,  Du- 
laney,  (1885)  8  Colo.  408.  See  also  Pardee 
V.  Murray,   (1882)   4  Mont.  235. 

It  will  be  presttmed  that  there  was  a  valid 
location  prior  to  the  issue  of  the  patent,  and 
evidence  of  the  proceedings  had  in  the  United 
States  land  office,  upon  which  the  patent  is 
based,  was  immaterial  in  the  contest  between 
the  patentee  and  the  locator  of  an  adjoining 
claim  whose  location  was  subsequent  to  the 
date  of  the  patent  GhAmpion  Min.  Co.  v. 
Consolidated  Wyoming  Gold  Min.  Co.,  (1888) 
75  Cal.  78. 

"The  words  'intersect'  and  'cioss/  as 
used  in  this  section,  are  not  strictly  synony- 
mous, and  in  using  both  it  must  be  presumed 
intended  to  provide  for  different  conditions. 
Veins  might  intersect,  either  on  their  strike 
or  dip,  and  not  cross;  in  that  event,  it  was 
necessary  to  provide  which  location  should 
have  the  ore  at  the  space  of  intersection,  and 
it  was  declared  that  the  prior  location  should 
have  the  ore  within  that  space.  In  case  they 
crossed,  then  a  further  provision  was  neces- 
sary, and  it  was  provided  that  the  junior  lo- 
cation should  have  the  right  of  way  through 
the  space  of  intersection  for  the  convenient 
working  of  the  mine."  Calhoun  Gold  Min. 
Co,  17.  Ajax  Gold  Min.  Co.,  (1899)  27  Colo.  16. 

The  word  "below"  cannot  be  construed  to 
mean  "  beyond."  The  words  "  below  the  point 
of  union  "  do  not  apply  to  veins  uniting  on 
the  *'  strike,"  or  on  a  horizontal  extension, 
but  to  veins  which  unite  on  the  ■"  dip,"  or  in 
their  downward  course.  Leei7.  Stahl,  (1889) 
13  Colo.  178. 

Kinds  of  intersections.  —  This  section  does 
not  undertake  to  give  to  any  person  the  right 
to  make  a  valid  location  of  a  quartz  ledge 
across  either  the  surface  ground  or  a  lode  of 
a  prior  locator.  It  merely  assumes  that  there 
may  be  instances  where  there  may  be  certain 
kinds  of  intersections  of  land  where  both  the 
prior  and  the  latter  locators  may  have  some 
rights.  "  There  are  two  kinds  of  intersec- 
tions of  quartz  ledges.  They  sometimes  in- 
tersect, and  sometimes  unite,  in  their  hori- 
zontal extension,  or,  as  the  miners  call  it, 
their  strike;  but  they  may  also  intersect  or 
unite  on  their  dip;  that  is,  they  may  inter- 
sect laterally  in  their  downward  course.  14 ow, 
when  they  intersect  laterally,  as  last  above 
stated,  the  owner  of  each  ledge  has  rights  at 
the  point  of  intersection  entirely  consistent 
with  all  of  the  provisions  of  section  2322. 
In  such  a  case  the  owner  of  a  claim  on  land 
adjoining  that  of  a  prior  locator  would  have 
a  right  to  follow  his  ledge  as  it  dipped  later- 
ally underneath  the  surface  ground  of  his 
neighbor,  and  if  his  ledge  •  intersected  the 
ledge  of  the  prior  locator  he  would  have  the 
right  of  way  through  it  under  the  statute, 
the  older  locator  merely  having  the  quartz 
at  the  exact  point  of  intersection;  but  his 
right  to  thus  follow  his  vein  underground 
would  be  an  entirely  different  thing  from  the 
right  asserted  in  the  case  at  bar  by  appellant 


to  enter  upon  the  surface  of  defendants'  prior 
location  and  locate  a  claim  the  top  or  apex 
of  which  was  within  the  surface  location  of 
defendants'  ground.  And  to  such  an  inter- 
section the  provision  of  section  2336  can  be 
readily  applied  in  perfect  consistency  with 
the  provisions  of  section  2322."  Wilhelni  v, 
Silvester,  (1894)    101  Cal.  361. 

Rights  of  junior  claimant  in  space  of  inter- 
section.—  The  provisions  of  this  section  re- 
fer to  the  intersection  or  crossing  of  veins 
either  upon  their  strike  or  dip;  the  space  of 
intersection,  in  determination  of  oAvnership  of 
ore  within  such  space,  means  either  intersec- 
tion of  veins  or  conflicting  claims  according 
to  the  facts  of  each  particular  case,  and 
grants  a  right  of  way  to  the  junior  claimant 
for  the  convenient  working  of  his  mine 
through  such  space  upon  the  veins  which  he 
owns  or  controls  outside  of  that  space.  Cal- 
houn Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co., 
(1899)  27  Colo.  22.  See  also  Lee  v.  Stahl, 
(1889)    13  Colo.  174. 

**  When  a  junior  mining  location  crosses  a 
senior  location,  and  the  veins  therein  are 
cross-veins,  the  junior  locator  is  entitled  to 
all  the  ore  found  on  his  vein  within  the  side 
lines  of  the  senior  location  except  at  the 
space  of  intersection  of  the  two  veins.  In 
such  a  case  a  junior  locator  has  a  right  of 
way  for  the  purpose  of  excavating  and  taking 
away  the  mineral  contained  in  the  cross-vein." 
Morgenson  v.  Middlesex  Min.,  etc.,  Co.,  (1887) 
11  Colo.  178. 

The  patentee  of  a  location,  if  it  be  proved 
that  the  vein  thereof  actually  intersects  or 
crosses  another  vein,  is  entitled  to  follow  his 
vein  and  extract  ore  therefrom  within  the 
patented  limits  of  the  other  location,  except 
within  the  space  of  actual  intersection  of  the 
two  veins,  notwithstanding  he  did  not  ad- 
verse the  application  for  a  patent  to  that 
other  vein.  Lee  v.  Stahl,  (1889)  13  Colo. 
177.  See  also  Lee  v,  Stahl,  (1886)  9  Colo. 
210. 

Priority  in  case  of  three  veins.  —  When 
two  veins  for  two  mining  claims  belonging  to 
one  person  unite,  and  the  vein  thus  formed 
continues  down  until  it  strikes  a  third  vein 
belonging  to  another,  tlie  priority  will  be  de- 
termined as  between  the  date  of  the  earliest 
of  the  two  former  claims  and  that  of  the  third 
claim.  Little  Josephine  Min.  Co.  v.  Fuller- 
ton,   (C.  C.  A.  1893)   58  Fed.  Rep.  621. 

On  conveyance  of  part  of  claim.  —  This 
section  cannot  be  applied  to  a  case  where  a 
party  conveys  part  of  his  mining  claim  to 
another,  for  in  such  case  there  is  no  "  prior 
location."  In  such  case  the  ordinary  rules 
w-hich  govern  grants  of  land  must  of  necessity 
apply,  and  if  the  intersection  takes  place  on 
part  of  the  land  conveyed,  the  grantee  takes 
all  the  mineral  within  the  space  of  intersec- 
tion. Stinchfield  r.  Gillis,  (1895)  107  Cal. 
89. 

The  size  of  the  vein  in  the  prior  location 
is  immaterial  when  considered  with  reference 
to  the  legal  rifjhts  attached  to  the  ownership. 
Stinchfield  i\  Gillis,   (1892)   96  Cal.  37'. 

This  section  has  no  reference  to  the  case 
of  a  single  vein.  —  Omar  t?.  Soper,  (1888)   11 
Colo.  380. 
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Sec.  2337.  [Patents  for  non-mineral  lands,  eU.^  Where  non-mineral  land 
not  contiguous  to  the  vein  or  lode  is  used  or  occupied  by  the  proprietor  of  such 
vein  or  lode  for  mining  or  milling  purposes,  such  non-adjacent  surface-ground 
may  be  embraced  and  included  in  an  application  for  a  patent  for  such  vein  or 
lode,  and  the  same  may  be  patented  therewith,  subject  to  the  same  preliminary 
requirements  as  to  survey  and  notice  as  are  applicable  to  veins  or  lodes ;  but  no 
location  hereafter  made  of  such  non-adjacent  land  shall  exceed  five  acres,  and 
payment  for  the  same  must  be  made  at  the  same  rate  as  fixed  by  this  chapter 
for  the  superficies  of  the  lode.  The  owner  of  a  quartz-onill  or  reduction-works, 
not  owning  a  mine  in  connection  therewith,  may  also  receive  a  patent  for  his 
mill-site,  as  provided  in  this  section.      [i2.  /S.] 


Act  of  May  10,  1872,  ch.  152,  17  Stat.  L.  96. 

This  section  specifies  two  cases  in  which  a 
patent  to  a  miU  site  may  be  obtained,  viz.: 
1.  Where  nonmineral  land  not  contiguous  to 
the  vein  or  lode  is  used  or  occupied  by  the 
proprietor  of  such  vein  or  lode  for  mining  or 
milling  purposes.  2.  The  owner  of  a  quartz 
mill  or  reduction  works  not  owning  a  mine  in 
connection  therewith  may  also  receive  a  pat- 
ent for  his  mill  site.  Hartman  v.  Smith, 
(1887)  7  Mont.  27. 

District  rules  and  acts  of  a  territorial 
legislature  which  provide  for  the  location  of 
mill  sites  without  respect  to  the  character  of 
the  land  upon  which  they  might  be  located 
must  yield  to  the  Act  of  Congress  in  so  far 
as  they  relate  to  the  location  of  such  sites 
upon  mineral  land.  Cleary  t?.  Skiffich,  (1901) 
28  Colo.  371. 

An  entry  for  the  purpose  of  establishing  a 
mill  site  is  permissible  only  on  nonmineral 
land.  Burns  v.  Clark,  (19()1)  133  Cal.  637. 
See  also  Cleary  v.  Skiffich,  (1901)  28  Colo. 
367. 

The  application  for  a  mill  site  which  does 
not  embrace  an  application  for  any  mine  non- 
contiguous thereto,  nor  claim  that  the  appli- 
cant is  "  the  owner  of  a  quartz  mill  or  reduc- 
tion works,  not  owning  a  mine  in  connec- 
tion therewith,"  is  without  merit.  Hamburg 
Min.  Co.  V.  Stephenson,  (1883)  17  Nev.  460. 

"  For  mining  or  milling  purposes."  —  *  The 
statute  does  not  mention  any  particular  kind 
of  mining  purpose  for  which  it  shall  be  used; 
and  therefore  if  used  in  good  faith  for  any 
mining  purpose  at  all  in  connection  with  the 
quurtz-lode  mining  claim  such  use  would  be 
within  the  meaning  of  the  statute.  It  is  cer- 
tainly not  intended  that  it  shall  be  used  for 
such  work  as  is  done  upon  the  mine  itself; 
for  the  land  must  be  non-mineral  and  not 
adjacent  to  the  mining  claim.  We  cannot  say 
under  this  statute  what  shall  be  the  extent  of 
the  use,  —  whether  much  or  little,  —  or  the 


particular  character*  of  the  use.  The  phrase 
*  mining  purposes  '  is  very  comprehensive,  and 
may  include  any  reasonable  use  for  mining 
purposes  which  the  quartz-lode  mining  claim 
may  require  for  its  proper  working  and  de 
velopment.  This  may  be  very  little  or  it  may 
be  a  great  deal.  The  locator  of  a  quartz-lode 
mining  claim  is  required  to  do  only  a  hun- 
dred dollars'  worth  of  work  each  year  until 
he  obtains  a  patent  therefor.  But  if  he  does 
only  this  amount,  and  uses  the  mill  site  in 
connection  therewith,  is  not  this  the  use  of 
the  mill  site  for  a  mining  purpose  in  connec- 
tion with  the  mine?  Who  shall  prescribe 
what  shall  be  the  kind  and  extent  of  the  use 
imder  this  statute,  so  long  as  it  is  used  in 
good  faith,  in  connection  with  the  mininc; 
claim,  for  a  mining  purpose  T "  Hartman  v 
Smith,  (1887)  7  Mont.  28. 

What  constitutes  the  use  of  land  as  a  mill 
site  for  ''  mining  and  milling  purposes  "  so  as 
to  entitle  a  party  to  a  patent  is  a  mixe<l 
question  of  law  and  fact.  Silver  Peak  Mines 
r.  Valcalda,  (1897)  79  Fed.  Rep.  890. 

All  that  the  law  requires  is  a  reasonable 
use  and  occupation  of  the  nonadjacent  tract 
for  mining  purposes  in  connection  with  the 
mining  claim.  Hartman  v.  Smith,  (1887)  7 
Mont.  29. 

Mill  site  is  reserved  from  sale  under  sec- 
tion 2392,  R.  S.  —  By  requiring  the  mill  site 
to  be  included  in  the  application  for  the  pat- 
ent for  the  vein  or  lode,  and  that  the  same 
]}rcliminary  steps  as  to  the  survey  and  notice 
shall  be  had  as  are  applicable  to  veins  or 
lodes,  and  that  it  shall  be  paid  for  at  the 
same  rate  per  acre  as  the  mining  claim,  and 
may  be  patented  with  the  vein  or  lode  to 
which  it  is  appurtenant,  the  statute  recog- 
nizes the  mill  site  as  a  mining  possession 
and  it  is  therefore  comprehended  within  sec- 
tion 2392,  R.  S.,  and  is  reserved  from  sale. 
Hartman  v.  Smith,  (1887)  7  Mont  29. 


S6C.  2338.  [What  conditions  of  sale  may  he  made  by  local  legislature,] 
As  a  condition  of  sale,  in  the  absence  of  necessary  legislation  by  Congress,  the 
local  legislature  of  any  State  or  Territory  may  provide  rules  for  working  mines, 
involving  easements,  drainage,  and  other  necessary  means  to  their  complete 
development;  and  those  conditions  shall  be  fully  expressed  in  the  patent. 
[R,  8.] 

Act  of  July  26,  1866,  ch.  262,  14  Stat.  L.       less  a  state  statute  imposing  an  easement 

252.  upon  mining  claims  is  in  accord  with  the 

Conflicting  with  state  constitution.  —  Un-       state  constitution  it  cannot  be  enforced  in 
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the  state  court.  Congress  cannot  ignore  state 
constitutions  and  authorize  local  legislatures, 
regardless  of  state  constitutions^  to  pass  laws 
providing  rules  for  the  working  of  mines  and 
involving  easements  upon  mineral  lands. 
People!?.  District  Ct.,  (1887)  11  Colo.  163. 

Use  of  navigable  waters.  —  This  section  is 
limited  to  the  surrender  of  the  right  to  pro- 
vide rules  for  working  mines,  etc.,  to  the 
state  so  far,  and  so  far  only,  as  the  public 
lands  are  concerned;  it  has  no  relation  to 
regulating  commerce  on  the  navigable  waters 
of  the  state,  and  cannot  authorize  the  use  of 
navigable  waters  for  the  flow  and  deposit  of 
mining  debris.  Woodruff  v.  North  Bloomfield 
Gravel  Min.  Co.,  (1884)   18  Fed.  Rep.  753. 

In  North  Bloomfield  Gravel  Min.  Co.  v. 
U.  S.,  (C,  C.  A.  1898)  88  Fed.  Rep.  664,  it  is 
suggested  that  the  above  case  was  the  cause 
of  the  enactment  of  the  Act  of  March  1,  1893, 
creating  the  California  Debris  Commission. 

It  18  an  easement  for  the  accidental  re- 
quirement of  drainage  of  quartz  and  drift 


mines  that  is  contemplated  by  this  section, 
and  not  a  use  of  water  for  purposes  of  legiti- 
mate mining,  such  as  the  use  of  water  for  the 
purpose  of  carrying  off  the  tailings,  and  the 
construction  of  the  ditch  to  aid  therein. 
Jacob  V.  Day,  (1896)  HI  Cal.  677. 

Easements  for  development,  not  discovery. 
—  This  section  only  provides  for  easements 
for  the  development  of  mines,  and  has  no 
referen(^e  to  tunnels  located  for  the  purpose 
of  discovery.  Calhoun  Gold  Min.  Co.  r.  Ajax 
Gold  Min.  Co.,  (1901)  182  U.  S.  609,  .o/?irm- 
ing  (1899)  27  Colo.  26. 

No  reservation  of  right  of  way.  —  By  this 
section  there  is  not  reserved  by  the  United 
States  a  right  of  way  through  a  patented 
mining  claim  which  may  be  taken  and  used 
by  any  other  miner,  whenever  it  becomes 
necessary  to  use  it  in  working  his  mine,  upon 
such  terms  and  conditions  as  the  state  legis- 
lature may  have  prescribed.  Amador  Queen 
Min.  Co.  V,  Dewitt,  (1887)  73  Cal.  484. 


Sec.  2339.  [Vested  rights  to  use  of  water  for  mining,  etc.  —  right  of  way 
for  canals.     See  Waters.] 

Sec.  2340.  [Patents,  pre-emptions,  and  homesteads  subject  to  vested  and 
accrued  water-rights.      See  Waters.] 

Sec.  2341 .  [Mineral  lands  in  which  no  valuable  mines  are  discovered  open 
to  homesteads.^  Wherever,  upon  the  lands  heretofore  designated  as  mineral 
lands,  which  have  heen  excluded  from  survey  and  sale,  there  have  been  home- 
steads made  by  citizens  of  the  United  States,  or  persons  who  have  .declared 
their  intention  to  become  citizens,  which  homesteads  have  been  made,  improved, 
and  used  for  agricultural  purposes,  and  upon  which  there  have  been  no  valuable 
mines  of  gold,  silver,  cinnabar,  or  copper  discovered,  and  which  are  properly 
agricultural  lands,  the  settlers  or  owners  of  such  homesteads  shall  have  a  right 
of  pre-emption  thereto,  and  shall  be  entitled  to  purchase  the  same  at  the  price 
of  one  dollar  and  twenty-five  cents  per  acre,  and  in  quantity  not  to  exceed  one 
hundred  and  sixty  acres;  or  they  may  avail  themselves  of  the  provisions  of 
chapter  five  of  this  Title,  relating  to  "  Homesteads."      [R.  S.] 

Act  of  July  26,  1866,  eh.  262,  14  Stat.  L.  253. 

Sec.  2342.  [Mineral  lands  how  set  apart  as  agricultural  lands.]  Upon  the 
survey  of  the  lands  described  in  the  preceding  section,  the  Secretary  of  the 
Interior  may  designate  and  set  apart  such  portions  of  the  same  as  are  clearly 
agricultural  lands,  which  lands  shall  thereafter  be  subject  to  pre-emption  and 
sale  as  other  public  lands,  and  be  subject  to  all  the  laws  and  regulations  applica- 
ble to  the  same.      [R.  S.] 

Act  of  July  26,  1866,  eh.  262,  14  Stat.  L.  263. 

Sec.  2343.  [Additional  land  districts  and  officers,  powers  of  the  President 
^to  provide.     See  Public  Lands.] 

Sec.  2344.  [Provisions  of  this  chapter  not  to  affect  certain  rights.]  Noth- 
ing contained  in  this  chapter  shall  be  construed  to  impair,  in  any  way,  rights 
or  interests  in  mining  property  acquired  under  existing  laws;  nor  to  affect 
the  provisions  of  the  act  entitled  "  An  act  granting  to  A.  Sutro  the  right  of 
way  and  other  privileges  to  aid  in  the  construction  of  a  draining  and  exploring 
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tunnel  to  the  Corastock  lode,  in  the  State  of  Nevada,"  approved  July  twenty- 
five,  eighteen  hundred  and  sixty-six.      [5.  S,^ 


Act  of  July  9,  1870,  ch.  235,  16  Stat.  L. 
218;  Act  of  May  10,  1872,  ch.  152,  17  Stat. 
L.  96. 

"  This  chapter,"  above  referred  to,  is  ch.  6 
("  Mineral  Lands  and  Mining  Resources  ")  of 
title  XXXII.  ("Public  Lands"),  of  the  Re- 
vised Statutes. 

Parties  who  were  not  citizens  and  had  not 
declared  their  intention  to  become  such  could 
not  acquire  any  vested  right  to  possession 
under  the  Act  of  1866,  and  as  a  cbnscquence 
had  no  rights  to  be  preserved  by  the  Act  of 
1872.    Lee  Doon  v.  Tesh,  (1885)  68  Cal.  49. 

A  certificate  of  purchase  of  a  placer  claim, 
issued  before  the  Act  of  1872  was  passed,  gave 
to  the  purchaser  all  the  rights   under  the 


prior  statute,  including  known  veins  or  lodes, 
and  a  reservation  in  the  patent  issued  after 
the  Act  of  1872  was  passed,  as  to  known  lodes 
or  claims,  was  unauthorized.  Cranes  Gulch 
Min.  Co.  t\  Scherrer,  (1901)  134  Cal.  350. 

Rights  lost  by  failure  to  adverse.  —  This 
section  does  not  operate  ex  propria  vigore  to 
reserve  out  of  the  grant  of  a  patent  other 
rights  acquired  prior  to  the  passage  of  the 
Act  of  1872,  but  secures  the  protection  of 
such  rights  at  the  time  of  the  issuance  of  the 
patent  to  those  who  avail  themselves  of  the 
adverse  procedure  prescribed  by  the  Act  it- 
self. See  sections  2325  and  2326,  R.  S.  Lee 
V,  Stahl,  (1889)  13  Colo.  178.  See  also 
V,  Stahl,  (1886)  9  Colo.  211. 


Sec.  2345.  [Mineral  lands  in  certain  States  excepted.l  The  provisions  of 
the  preceding  sections  of  this  chapter  shall  not  apply  to  the  mineral  lands 
situated  in  the  States  of  Michigan,  Wisconsin,  and  Minnesota,  which  are 
declared  free  and  open  to  exploration  and  purchase,  according  to  legal  sub- 
divisions, in  like  manner  as  before  the  tenth  day  of  May,  eighteen  hundred  and 
seventy-two.  And  any  bona-fide  entries  of  such  lands  within  the  States  named 
since  the  tenth  day  of  May,  eighteen  hundred  and  seventy-two,  may  be  patented 
without  reference  to  any  of  the  foregoing  provisions  of  this  chapter.  Such 
lands  shall  be  offered  for  public  sale  in  the  same  manner,  at  the  same  minimum 
price,  and  under  the  same  rights  of  pre-emption  as  other  public  lands.     \_R,  S."] 

Act  of  Feb.  18,  1873,  ch.  159, 17  Stat.  h.  465. 


An  act  to  exclude  the  States  of  Missouri  and  Kansas  from  the  provisions  of  the  act  of  Con- 
gress entitled  **  An  act  to  promote  t|^e  development  of  the  mining  resources  of  the  United 
States  "  approved  May  tenth  eighteen  hundred  and  seventy-two. 

[Act  of  May  5,  1870,  oh.  91,  19  Stat.  L.  62.] 

[Mineral  lands  in  Missouri  and  Kansas,  disposed  of  as  agricvltural  lands.] 
That  within  the  States  of  Missouri  and  Kansas  deposits  of  coal,  iron,  lead, 
or  other  mineral  be,  and  they  are  hereby,  excluded  from  the  operation  of  the 
act  entitled  "  An  act  to  promote  the  development  of  mining  resources  of  the 
United  States  "  approved  May  tenth,  eighteen  hundred  and  seventy-two  and 
all  lands  in  said  States  shall  be  subject  to  disposal  as  agricultural  lands.  [19 
Stat.  L.  62.] 

The  Act  of  May  10,  1872,  ch.  152,  referred  to  in  the  text,  is  incorporated  into  the  Revised 
Statutes  as  sections  2319-2337. 


An  act  to  exclude  the  public  lands  in  Alabama  from  the  operation  of  the  laws  relating  to 

mineral  lands. 

[Act  of  March  3,  1883,  ch.  118,  22  Stat.  L.  487.] 

[Mineral  lands  in  Alabama  disposed  of  as  agricultural  lands.]  That  within 
the^  State  of  Alabama  all  public  lands,  whether  mineral  or  otherwise,  shall  be 
subject  to  disposal  only  as  agricultural  lands:  Provided  homever.  That  all 
lands  which  have  heretofore  been  reported  to  the  General  Land  Office  as  oon- 
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taining  coal  and  iron  shall  first  be  oflFered  at  public  sale.      \RemaindeT  of  act 
relates  to  pending  homestead  e/iirie^.]      [22  Stat.  L.  Jf87.'\ 

This  statute  provides  for  the  future  dis-  United  States  may  recover  lands  fraudulently 
position  of  public  lands  in  Alabama;  it  rati-  obtained  and  cancel  patent.  U.  S.  v,  Pratt 
%es  no  previous  titles,  however  obtained.  The       Coal,  etc.,  Co.,  (1883)  18  Fed.  Rep.  709. 

Sec.  2346.  [Grarits  of  lands  to  States  or  corporations  not  to  include  min- 
eral lands.]  No  act  passed  at  the  first  session  of  the  Thirty-eighth  Congress, 
granting  lands  to  States  or  corporations  to  aid  in  the  construction  of  roads  or 
for  other  purposes,  or  to  extend  the  time  of  grants  made  prior  to  the  thirtieth 
day  of  January,  eighteen  hundred  and  sixty-five,  shall  be  so  construed  as  to 
embrace  mineral  lands,  which  in  all  cases  are  reserved  exclusively  to  the  United 
States,  unless  otherwise  specially  provided  in  the  act  or  acts  making  the  grant. 
IR.  5.] 

Hes.  No.  10  of  Jan.  30,  1865,  13  Stat.  L.  Northern  Pac.  R.  Co.  as  parts  of  the  land 

567.  granted  to  it  by  an  Act  of  Congress,  the  court 

See  note  under  Act  of  Jan.  12,  1877,  ch.  18,  said  that  the  provisions  of  this  section  should 

ante,  p.  48.  be  borne  in  mind  when  the  statement  is  made, 

Seservation  of  minerals  to  the  goyemment.  that  there  has  been  no  reservation  of  mines 

—  In  Barden  v.  Northern  Pac.  R.  Co.,  (1894)  or  minerals  to  the  government.    See  also  Chi- 

154  U.  S.  312,  an  action  for  the  possession  of  cago  Quartz  Min.  Co.  v.  Oliver,    ( 1888 )    75 

certain  parcels  of^  land  containing  veins  or  Cal.  194,  as  to  a  patent  issued  to  the  Central 

lodes   of    precious   metals,    claimed    by    the  Pacific  Railroad  Company. 

Sec.  23t47.  [Entry  of  coal-lands.']  Every  person  above  the  age  of  twenty: 
one  years,  who  is  a  citizen  of  the  United  States,  or  who  has  declared  his  inten- 
tion to  become  such,  or  any  association  of  persons  severally  qualified  as  above, 
shall,  upon  application  to  the  register  of  the  proper  land-office,  have  the  right 
to  enter,  by  legal  subdivisions,  any  quantity  of  vacant  coal-lands  of  the  United 
States  not  otherwise  appropriated  or  reserved  by  competent  authority,  not 
exceeding  one  hundred  and  sixty  acres  to  such  individual  person,  or  three  hun- 
dred and  twenty  acres  to  such  association,  upon  payment  to  the  receiver  of  not 
less  than  ten  dollars  per  acre  for  such  lands,  where  the  same  shall  be  situated 
more  than  fifteen  miles  from  any  completed  railroad,  and  not  less  than  twenty 
dollars  per  acre  for  such  lands  as  shall  be  within  fifteen  miles  of  such  road. 
[R.  S.] 

Act  of  March  3,  1873,  ch.  279,  17  Stat.  L.  Trinidad  Coal,  etc.,  Co.,    (1890)    137  U.  8. 

607.  169. 

Extended   to  Alaska.  —  The  provisions  of  An  attempt  to  acquire  land  pursuant  to  a 

this  section  were  extended  to  Alaska  by  Act  scheme  whereby  the  several  tracts  would  be 

of  June  6,  1900,  ch.  796,  infrUy  p.  57.  entered  for  the  benefit  of  a  corporation  in  the 

The  provisions  of  this  section  and  section  name  of  certain  persons,  its  officers,  stock- 

2258,  R.  S.,  relate  to  the  classification  and  holders,  and  employees,  the  title,  when  thus 

terms  and  mode  of  entry  and  sale  of  the  coal  obtained,   to   be   conveyed   to   the   company, 

lands  excluded  from  pre-emption  by  the  laws  which  should  bear  all  the  expenses  attending 

on  that  subject.     Colorado  Coal,  etc.,  Co.  v.  the  entries  and  purchases  from  the  govern- 

U.  S.,  (1887)  123  U.  S.  325.  ment,  is  within  the  prohibition  of  this  and 

Corporations  are  **  associations  of  persons ''  the  following  section.    U.  S.  v.  Trinidad  Ooal, 

within  the  meaning  of  the  statute.    U.  S.  v.  etc.,  Co.,  (1890)   137  U.  S.  166. 

Sec.  2348.  [^Pre-emption  of  coal-lands.]  Any  person  or  association  of 
persons  severally  qualified,  as  above  provided,  who  have  opened  and  improved, 
or  shall  hereafter  open  and  improve,  any  coal  mine  or  mines  upon  the  public 
lands,  and  shall  be  in  actual  possession  of  the  same,  shall  be  entitled  to  a  pref- 
erence-right of  entry,  under  the  preceding  section,  of  the  mines  so  opened  and 
improved:  Provided,  That  when  any  association  of  not  less  than  four  persons, 
severally  qualified  as  above  provided,  shall  have  expended  not  less  than  five 
thousand  dollars  in  working  and  improving  any  such  mine  or  mines,  such 
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association  may  enter  not  exceeding  six  hundred  and  forty  acres,  including  such 
mining  improvements.      [12.  /S.] 

Act  of  March  3,  1873,  ch.  279,  17  Stat.  L.  007. 

Extended  to  Alaska.  —  See  Act  of  June  6,  1900,  ch.  796,  infra,  p.  67. 

Sec.  2349.  \_Pre'emptio7i  claims  of  coaX-land  to  be  presented  within  sixty 
days,  etc.^  All  claims  under  the  preceding  section  must  be  presented  to  the 
register  of  the  proper  land-district  within  sixty  days  after  the  date  of  actual 
possession  and  the  commencement  of  improvements  on  the  land,  by  the  filing 
of  a  declaratory  statement  therefor ;  but  when  the  township  plat  is  not  on  file 
at  the  date  of  such  improvement^  filing  must  be  made  within  sixty  days  from 
the  receipt  of  such  plat  at  the  district  office ;  and  where  the  improvements  shall 
have  been  made  prior  to  the  expiration  of  three  months  from  the  third  day  of 
March,  eighteen  hundred  and  seventy-three,  sixty  days  from  the  expiration  of 
such  three  months  shall  be  allowed  for  the  filing  of  a  declaratory  statement, 
and  no  sale  under  the  provisions  of  this  section  shall  be  allowed  until  the 
expiration  of  six  months  from  the  third  day  of  March,  eighteen  hundred  and 
seventy-three.      [iJ.  iS.] 

Act  of  March  3,  1873,  ch.  279,  17  Stat.  L.  certificates  issued  thereon,  as  to  settlements 

607.  and  improvements,  when  in  fact  there  were 

See  note  to  section  2347,  supra,  no  actual  settlements  and  improvements,  un- 

Eztended  to  Alaska.  —  See  Act  of  June  6,  doubtedly  constitute  a  fraud  upon  the  United 

1900,  ch.  796,  infra,  p.  57.  States  sufficient  in  equity  as  against  the  par- 

The  presumptions  that  all  the  preceding  ties  perpetrating  it,  or  thos6  who  claim  under 
steps  required  by  the  law  to  the  obtaining  of  them  with  notice  of  it,  to  justify  the  cancel- 
a  patent  had  been  observed  before  its  issue  lation  of  the  patents  issued  to  them;  but  it 
can  be  overthrown  only  by  full  proof  to  the  is  not  such  a  fraud  as  prevents  the  passing 
contrary,  clear,  convincing,  and  unambiguous.  of  the  legal  title  to  the  patents.  It  follows 
,The  burden  of  producing  these  proofs  and  that  to  a  bill  in  equity  to  cancel  the  patent 
establishing  a  conclusion  to  which  they  are  upon  these  grounds  alone  the  defense  of  a 
directed  rests  upon  the  government.  Colorado  hona  fide  purchaser  for  value  is  perfect.  Colo- 
Coal,  etc.,  Co.  V.  U.  S.,  (1887)  123  U.  S.  317.  rado  Coal,  etc.,  Co.  v.  U.  S.,   (1887)   123  U. 

False  averments  set  out  in  an  affidavit  in  S.  313. 
support  of  pre-emption  claims,  and   in  the 

SeC-  2350.  [Only  one  entry  allowed.']  The  three  preceding  sections  shall 
be  held  to  authorize  only  one  entry  by  the  same  person  or  association  of  per- 
sons; and  no  association  of  persons  any  member  of  which  shall  have  taken 
the  benefit  of  such  sections,  either  as  an  individual  or  as  a  member  of  any  other 
association,  shall  enter  or  hold  any  other  lands  under  the  provisions  thereof; 
and  no  member  of  any  association  which  shall  have  taken  the  benefit  of  such 
sections  shall  enter  or  hold  any  other  lands  under  their  provisions;  and  all 
persons  claiming  under  section  twenty-three  hundred  and  forty-eight  shall  be 
required  to  prove  their  respective  rights  and  pay  for  the  lands  filed  upon  within 
one  year  from  the  time  prescribed  for  filing  their  respective  claims ;  and  upon 
failure  to  file  the  proper  notice,  or  to  pay  for  the  land  within  the  required 
period,  the  same  shall  be  subject  to  entry  by  any  other  qualified  applicant. 
[R.  S.'] 

Act  of  March  3,  1873,  ch.  279,  17  Stat.  L.  607. 

Extended  to  Alaska.  —  See  Act  of  June  6,  1900,  ch.  796,  infra,  p.  67. 

Sec.  2351.  [^Conflicting  claim,']  In  case  of  conflicting  claims  upon  coal- 
lands  where  the  improvements  shall  be  commenced,  after  the  third  day  of 
March,  eighteen  hundred  and  seventy-three,  priority  of  possession  and  improve- 
ment, followed  by  proper  filing  and  continued  good  faith,  shall  determine  the 
preference-right  to  purchase.  And  also  where  improvements  have  already 
been  made  prior  to  the  third  day  of  March,  eighteen  hundred  and  seventy-three, 
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division  of  the  land  claimed  may  be  made  by  legal  subdivisions,  to  include, 
as  near  as  may  be,  the  valuable  improvements  of  the  respective  parties.  The 
Commissioner  of  the  General  Land-Office  is  authorized  to  issue  all  needful  rules 
and  regulations  for  carrying  into  effect  the  provisions  of  this  and  the  four 
preceding  sections,      [if.  S.] 


Act  of  March  3,  1873,  ch.  279,  17  Stat.  L. 
607. 

See  note  to  section  2347,  supra. 

Extended  to  Alaska.  —  See  Act  of  June  6, 
1900,  ch.  796,  infra,  p.  67. 

The  decisions  of  the  land  office  "upon 
questions  properly  pending  before  it  can  only 
be  annulled  when  such  fraud  or  imposition  is 
shown  to  have  been  practiced  as  prevented 
the  unsuccessful  party  in  a  contest  from  fully 
presenting  his  case,  or  the  officers  composing 
the  tribunal  from  fully  considering  it,  or 
when  such  officers  have  themselves  been  guilty 
of  fraudulent  conduct,  or  when  it  is  made  to 
appear  that,  upon  the  case  as  established  be- 
fore the  land  department,  the  law  applicable 
thereto  was  misconstrued  or  misapplied.  If 
fraud  is  charged  as  a  ground  for  annulling  a 
decision  of  the  land  department,  it  is  not 
enough  that  false  testimony  or  forged  docu- 
ments have  been  employed;  but  it  must  be 


made  to  appear  that  such  false  testimony  has 
affected  the  decision  and  led  to  a  result  which 
otherwise  would  not  have  been  reached." 
Durango  Land,  etc.,  Co.  V.  Evans,  (C.  C.  A. 
1897)  80  Fed.  Rep.  429. 

Affidavit  before  notary  public.  —  In  U.  S. 
V.  Manion,  (1890)  44  Fed.  Rep.  800,  it  was 
held  that  an  indictment  for  perjury  under 
section  5392,  R.  8.,  would  not  be  maintained 
upon  an  affidavit  made  in  support  of  a  claim 
under  sections  2348  and  2349,  R.  S.,  before  a 
notary  public,  when  the  regulations  and  in- 
structions promulgated  by  the  commissioner 
of  the  general  land  office  do  not  confer  any 
authority  upon  the  notary  public. 

Parties  who  have  parted  with  all  of  their 
title  to  the  land  in  dispute  are  not  entitled 
to  notice  of  a  pending  controversy.  Durango 
Land,  etc.,  Co.  t?.  Evans,  (C.  C.  A.  1897)  80 
Fed.  Rep.  429. 


Sec.  2352.  [Rights  reserved.^  ITothing  in  the  five  preceding  sections  shall 
be  construed  to  destroy  or  impair  any  rights  which  may  have  attached  prior 
to  the  third  day  of  March,  eighteen  hundred  and  seventy-three,  or  to  authorize 
the  sale  of  lands  valuable  for  mines  of  gold,  silver,  or  copper.      \_R,  8.] 

Act  of  March  3,  1873,  ch.  279,  17  Stat.  L.  607. 

Extended  to  Alaska.  —  See  Act  of  June  6,  1900,  ch.  796,  infra. 

An  Act  To  extend  the  coal  land  laws  to  the  district  of  Alaska. 
lAot  of  June  0,   1900,  ch.   796,  31   Stat,  L.   6SS.] 

[Coal  land  laws  extended  to  Alaska.']  That  so  much  of  the  public  land  laws 
of  the  United  States  are  hereby  extended  to  the  district  of  Alaska  as  relate  to 
coal  lands,  namely,  sections  twenty-three  hundred  and  forty-seven  to  twenty- 
three  hundred  and  fifty-two,  inclusive,  of  the  Kevised  Statutes.  [SI  Stat.  L. 
668.] 


[H  Fbotsotioh  of  Mihsbs.] 

An  act  for  the  protection  of  the  lives  of  miners  in  the  Territories. 
[Act  of  March  8,  1891,  ch.  S64,  26  Stat.  L.   1104.] 

[Sec  1.]  [Inspectors  of  coal  mines  in  Territories — bonds.']  That  in 
each  organized  and  unorganized  Territory  of  the  United  States  wherein  are 
located  coal  mines,  the  ags^regate  annual  output  of  which  shall  be  in  excess  of 
one  thousand  tons  per  annum,  the  President  shall  appoint  a  mine  inspector, 
who  shall  hold  office  until  his  successor  is  appointed  and  qualified.  Such 
inspector  shall,  before  entering  upon  the  discharge  of  his  duties,  give  bond  to 
the  United  States  in  the  sum  of  two  thousand  dollars,  conditioned  for  the  faith- 
ful discharge  of  his  duties.      [£6  Stat.  L.  llOJf.] 
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Sec.  2.  \_Qualifications  of  inspector.]  That  no  person  shall  be  eligible 
for  appointment  as  mine  inspector  under  section  one  of  this  act  who,  is  not 
either  a  practical  miner  or  mining  engineer  and  who  has  not  been  a  resident 
for  at  least  six  months  in  the  Territory  for  which  he  shall  be  appointed ;  and 
no  person  who  shall  act  as  land  agent,  manager,  or  agent  of  any  mine,  or  as 
mining  engineer,  or  be  interested  in  operating  any  mine  in  such  Territory 
shall  be  at  the  same  time  an  inspector  under  the  provisions  of  this  act  [26 
Stat.  L.  110^.] 

Sec.  3.  [Duties  of  inspector  —  reports.]  That  it  shall  be  the  duty  of  the 
mine  inspector  provided  for  in  this  act  to  make  careful  and  thorough  inspection 
of  each  coal  mine  operated  in  such  Territory,  and  to  report  at  least  annually 
upon  the  condition  of  each  coal  mine  in  said  Territory  with  reference  to  the 
appliances  for  the  safety  of  the  miners,  the  number  of  air  or  ventilating  shafts, 
the  number  of  shafts  or  slopes  for  ingress  or  egress,  the  character  and  condition 
of  the  machinery  for  ventilating  such  mines,  and  the  quantity  of  air  supplied 
to  same.  Such  report  shall  be  made  to  the  governor  of  the  Territory  in  which 
such  mines  are  located  and  a  duplicate  thereof  forwarded  to  the  Secretary  of 
the  Interior,  and  in  the  case  of  an  unorganized  Territory  directly  to  the  Secre- 
tary of  the  Interior.      [26  Stat.  L.  II04..] 

Sec.  4.  [Notification  of  unsafe  conditionmof  mines.]  That  in  case  the  said 
mine  inspector  shall  report  that  any  coal  mine  is  not  properly  constructed  or 
not  furnished  with  reasonable  and  proper  machinery  and  appliances  for  the 
safety  of  the  miners  and  other  employees  it  shall  be  the  duty  of  the  governor 
of  such  organized  Territory  it  shall  be*  the  duty  [sic]  of  the  Secretary  of  the  In- 
terior to  give  notice  to  the  owners  and  managers  of  said  coal  mine  that  the  said 
mine  is  unsafe  and  notifying  them  in  what  particular  the  same  is  unsafe,  and 
requiring  them  to  furnish  or  provide  such  additional  machinery,  slopes,  entries, 
means  of  escape,  ventilation,  or  other  appliances  necessary  to  the  safety  of  the 
miners  and  other  employees  within  a  period  to  be  in  said  notice  named,  and  if 
the  same  be  not  furnished  as  required  in  such  notice  it  shall  be  unlawful  after 
the  time  fixed  in  such  notice  for  the  said  owners  or  managers  to  operate  said 
mine.      [26  Stat.  L.  1105.] 

The  above  reading  is  the  language  of  the  Statutes  at  Large. 

Sec.  6.  [Two  shafts  or  outlets  for  each  mine.]  That  in  all  coal  mines  in 
the  Territories  of  the  United  States  the  owners  or  managers  shall  provide  at 
least  two  shafts,  slopes,  or  other  outlets,  separated  by  natural  strata  of  not  less 
than  one  hundred  and  fifty  feet  in  breadth,  by  which  shafts,  slopes,  or  outlets 
distinct  means  of  ingress  and  egress  shall  always  be  available  to  the  persons 
employed  in  said  mine.  And  in  case  of  the  failure  of  any  coal  mine  to  be  so 
provided  it  shall  be  the  duty  of  the  mine  inspector  to  make  report  of  such  fact, 
and  thereupon  notice  shall  issue,  as  provided  in  section  four  of  this  act,  and 
with  the  same  force  and  eifect.      [26  Stat.  L.  1105.] 

Sec.  6.  [Ventilation — coal  dust  —  shot  firing.]  That  the  owners  or 
managers  of  every  coal  mine  shall  provide  an  adequate  amqimt  of  ventilation 
of  not  less  than  eighty-three  and  one-third  cubic  feet  of  pure  air  per  second, 
or  five  thousand  cubic  feet  per  minute  for  every  fifty  men  at  work  in  said  mine, 
and  in  like  proportion  for  a  greater  number,  which  air  shall  by  proper  appli- 
ances or  machinery  be  forced  through  such  mine  to  the  face  of  each  and  every 
working  place,  so  as  to  dilute  and  render  harmless  and  expel  therefrom  the 
I  noxious  or  poisonous  gases.      Wherever  it  is  practicable  to  do  so  the  entries, 
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roomSy  and  all  openings  being  operated  in  coal  mines  shall  be  kept  well  damp- 
ened with  water  to  cause  the  coal  dust  to  settle,  and  that  when  water  is  not  obtain- 
able at  reasonable  cost  for  this  purpose  accumulations  of  dust  shall  be  taken 
out  of  the  mine,  and  shall  not  be  deposited  in  way  places  in  the  mine  where  it 
would  be  again  distributed  in  the  atmosphere  by  the  ventilating  currents: 
Provided,  That  all  owners,  lessees,  operators  of,  or  any  other  person  having  the 
control  or  management  of  any  coal  shaft,  drift,  slope  or  pit  in  the  Indian  Terri- 
tory, employing  twenty  or  more  miners  to  work  in  the  same,  shall  employ  shot 
firers  to  fire  the  shots  therein.  Said  shots  shall  not  be  fired  to  exceed  one  per 
day ;  at  twelve  o'clock  noon  in  cases  where  the  miners  work  but  half  a  day,  and 
at  five  o'clock  in  the  evening  when  the  mine  is  working  three-quarters  or  full 
time,  and  they  shall  not  be  fired  until  after  all  miners  and  other  employees 
working  in  said  shafts,  drifts,  slopes  or  pits,  shall  be  out  of  same.  The  viola- 
tion of  this  Act  shall  constitute  a  misdemeanor  and  any  person  convicted  of 
sfuch  violation  shall  pay  a  fine  of  not  exceeding  five  hundred  dollars.  [S2 
Stat.  L.  632.;\ 

Tliis  section  was  amended  to  read  as  above  fifty-five  feet  of  pure  air  per  second,  or  3,300 

by  the  Act  of  July  1,  1902,  ch.  1356,  32  Stat.  cubic  feet  per  minute,  for  every  fifty  men  at 

L.  632.  work,  and  in  like  proportions  for  a  greater 

It  originaHy  read  as  follows:  number;    (2)  proper  appliances  and  machin- 

"  Sec.  6.  That  the  owners  or  managers  of  ery  to  force  the  air  though  the  mine  to  the 
every  coal  mine  at  a  depth  of  one  hundred  face  of  working  places;  (3)  keeping  all  work- 
feet  or  more  shall  provide  an  adequate  amount  ings  free  from  standing  gas.  If  either  of 
of  ventilation  of  not  less  than  fifty-five  cubic  these  three  requirements  was  neglected  to  the 
feet  of  pure  air  per  second,  or  thirty-three  injury  of  the  plaintiff's  intestates  the  defend- 
hund red  cubic  feet  per  minute,  for  every  fifty  ant  was  liable."  It  does  not  give  to  mine- 
men  at  work  in  said  mine,  and  in  like  propor-  owners  the  privilege  of  reasoning  on  the 
tion  for  a  greater  number,  which  air  snail  by  sufficiency  of  appliances  for  ventilation  or 
proper  appliances  or  machinery  b^  forced  leave  to  their  judgment  the  amount  of  ven- 
through  such  mine  to  the  face  of  each  and  tilation  that  is  sufficient  for  the  protection  of 
every  working  place,  so  as  to  dilute  and  miners.  The  provisions  of  the  statute  impose 
render  harmless  and  expel  therefrom  the  nox-  an  imperative  duty,  and  the  consequence  of 
ious  or  poisonous  gases;  and' all  workings  neglecting  it  cannot  be  excused  because  some 
shall  be  kept  clear  of  standing  gas."  [26  workmen  may  disregard  instructions.  Deser- 
8taU  L.  1105.]  ant  t?.  Cerillos  Coal  R.  Co.,  (1900)  178  U.  S. 

"  The  Act  of  Congress  makes  three  require-  419,  reversing    { 1897 )    9  N.  Mex.  49,  and 

ments:     (1)    Ventilation    of    not   less    than  (1898)  9  N.  Mex.  495. 

Sec.  7.  [Penalty  for  failure  to  comply,]  That  any  mine  owner  or  manager 
who  shall  <x)ntinue  to  operate  a  mine  after  failure  to  comply  with  the  require- 
ments of  this  act  and  after  the  expiration  of  the  period  named  in  the  notice 
provided  for  in  section  four  of  this  act-,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  fi^ed  not  to  exceed  five  hundred  dollars.  [26  Stat.  L. 
1105.] 

Sec.  8.  [Furnace  shaft.]  That  in  no  case  shall  a  furnace  shaft  be  used  or 
for  the  purposes  of  this  act  be  deemed  an  escape  shaft.      [26  Stai.  L.  1105.^ 

Sec.  9.  [Construction  of  escape  shafts.]  That  escape  shafts  shall  be  con- 
structed in  compliance  with  the  requirements  of  this  act  within  six  months 
from  the  date  of  the  passage  hereof,  unless  the  time  shall  be  extended  by  the 
mine  inspector,  and  in  no  case  shall  said  time  be  extended  to  exceed  one  year 
from  the  passage  of  this  act      [2S  Stat.  L.  1105.] 

Sec.  10.  [Speaking  tubes.]  That  a  metal  speaking-tube  from  the  top  to 
the  bottom  of  the  shaft  or  slope  shall  be  provided  in  all  cases,  so  that  conversa- 
tion may  be  carried  on  through  the  same.      [26  Stat.  L.  1105.] 

Sec.  11.  {^Safety  catches.]  That  an  approved  safety  catch  shall  be  pro- 
vided and  sufficient  cover  overhead  on  every  carriage  used  in  lowering  or  hoist- 
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ing  persons.      And  the  mine  inspectors  shall  examine  and  pass  upon  the  ade- 
quacy and  safety  of  all  such  hoisting  apparatus.      [^26  Stat.  L.  1106.] 

Sec.  12.  [Children  wider  twelve  not  to  work  under  ground  —  penally  for 
violation.']  That  no  child  under  twelve  years  of  age  shall  be  employed  in  the 
underground  workings  of  any  mine.  And  no  father  or  other  person  shall  mis- 
represent the  age  of  anybody  so  employed.  Any  person  guilty  of  violating  the 
provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  fined  not  to  exceed  one  hundred  dollars.  [26  Stat. 
L.  1106.] 

Sec.  13.  [Men  in  charge  of  hoisting  apparatus.]  That  only  experienced 
and  competent  and  sober  men  shall  be  placed  in  charge  of  hoisting  apparatus 
or  engines.  And  the  maximum  number  of  persons  who  may  ascend  or  descend 
upon  any  cage  or  hoisting  apparatus  shall  be  determined  by  the  mine  inspector. 
[26  Stat.  L.  1106.] 

Sec.  14.  [Inspection  —  how  and  when  made  —  owners  to  furnish  means 
for.]  That  it  shall  be  lawful  for  any  inspector  to  enter  and  inspect  any  coal 
mine  in  his  district  and  the  work  and  machinery  belonging  thereto  at  all  rea- 
sonable times,  but  so  as  not  to  impede  or  obstruct  the  working  of  the  mine ;  and 
to  make  inquiry  into  the  state  of  the  mine,  works,  and  machinery,  and  the 
ventilation  and  mode  of  lighting  the  same,  and  into  all  matters  and  things  con- 
nected with  or  relating  to  the  safety  of  the  persons  employed  in  or  about  the 
same,  and  especially  to  make  inquiry  whether  the  provisions  of  this  act  are 
complied  with;  and  the  owner  or  agent  is  hereby  required  to  furnish  means 
necessary  for  such  entry,  inspection,  examination  and  inquiry,  of  which  the 
said  inspector  shall  make  an  entry  in  the  record  in  his  office,  noting  the  time 
and  material  circumstances  of  the  inspection.      [26  Stat.  L.  1106.] 

Sec.  15.  [Fatal  accidents  to  he  reported.]  That  in  all  cases  of  fatal  acci- 
dent a  full  report  thereof  shall  be  made  by  the  mine  owner  or  manager  to  the 
mine  inspector,  said  report  to  be  in  the  [sic]  writing  and  made  within  ten  days 
after  such  deaths  shall  have  occurred.      [^26  Stat.  L.  1106.] 

Sec.  16.  [Injunction  to  prevent  working  of  mines.]  That  as  a  cumulative 
remedy,  in  case  of  the  failure  of  any  owner  or  manager  of  any  mine  to  comply 
with  the  requirements  contained  in  the  notice  of  the  Governor  of  such  Terri- 
tory or  the  Secretary  of  the  Interior,  given  in  pursuance  of  this  act,  any  court 
of  competent  jurisdiction,  or  the  judge  of  such  court  in  vacation,  may,  on  the 
application  of  the  mine  inspector  in  the  name  of  the  United  States  and  sup- 
ported by  the  recommendation  of  the  governor  of  said  Territory,  or  of  the 
Secretary  of  the  Interior,  issue  an  injunction  restraining  the  further  operation 
of  such  mine  until  such  requirements  are  complied  with,  and  in  order  to  obtain 
such  injunction  no  bond  shall  be  required.      [26  Stat.  L.  1106.] 

Sec.  17.  ["Owner  or  manager"  defined.]  That  wherever  the  term 
"  owner  or  manager  "  is  used  in  this  act  the  same  shall  include  lessees  or  other 
persons  controlling  the  operation  of  any  mine.  And  in  case  of  the  violation 
of  the  provisions  of  this  act  by  any  corporation  the  managing  officers  and  super- 
intendents, and  other  managing  agents  of  such  corporation,  shall  be  personally 
liable  and  shall  be  punished  as  provided  in  act  for  owners  and  managers.  [26 
Stat.  L.  1106] 

Sec.  18.  [Inspectors'  salary  and  expejises.]  That  the  mine  inspectors  pro- 
vided for  in  this  act  shall  each  receive  a  salary  of  two  thousand  per  annum^ 
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and  their  actual  traveling  expenses  when  engaged  in  their  duties.      \26  Stat. 
L.  1106.] 

Sec.  19.  {^Territorial  statute  to  supersede  this  law.]  That  whenever  any 
organized  Territory  shall  make  or  has  made  provision  by  law  for  the  safe  opera- 
tion of  mines  within  such  Territory,  and  the  governor  of  such  Territory  shall 
certify  said  fact  with  a  copy  of  the  said  law  to  the  Secretary  of  the  Interior, 
then  and  thereafter  the  provisicms  of  tliis  act  shall  no  longer  be  enforced  in  such 
organized  Territory,  but  in  lieu  thereof  the  statute  of  such  Territory  shall  bo 
operative  in  lieu  of  this  act^      \_26  Stat.  L.  1106.] 


[m  Caufobvia  Debbib  Commission  avb  Keoulatiov  of  Htdbaulic  Hnrnro.] 

An  act  to  create  the  California  Debris  Commission  and  regulate  hydraulic  mining  in  the  State 

of  California. 

[Act, of  March  1,  1893,  ch.  183,  27  Stat.  L.  507.] 


[Sec  1.]  [Appointment  of  commission  —  authority  and  powers.]  That 
a  commission  is  hereby  created,  to  be  known  as  the  California  Debris  Commis- 
sion, consisting  of  three  members.  The  President  of  the  United  States  shall, 
by  and  with  the  advice  and  consent  of  the  Senate,  appoint  the  commission  from 
ofiScers  of  the  Corps  of  Engineers,  United  States  Army.  Vacancies  occurring 
therein  shall  be  filled  in  like  manner.  It  shall  have  the  authority,  and  exer- 
cise the  powers  hereinafter  set  forth,  under  the  supervision  of  the  Chief  of 
Engineers  and  direction  of  the  Secretary  of  War.      [£7  Stat.  L.  507.] 


This  statute  is'  constitutional.  —  In  the 
exercise  of  its  dominion  and  control  over  the 
navigable  waters.  Congress  can  determine  and 
declare  what  constitutes  an  obstruction,  in- 
jury, or  interference  to  the  navigable  waters 
of  the  state,  or  an  obstruction  to  the  com- 
merce thereof,  as  well  as  determine  and  de- 
clare what  acts  shall  be  performed  and  what 
character  of  works  shall  be  constructed  in 
order  to  prevent  injury  to  the  navigable 
waters  or  an  obstruction  to  commerce.  North 
Bloomfield  Gravel  Min.  Co.  v,  U.  S.,  (C.  C.  A. 
1898)  88  Fed.  Rep.  664. 

The  provisions  of  this  statute  are  manda- 
tory. —  North  Bloomfield  Cravel  Min.  Co.  V. 
U.  S.,  (C.  C.  A.  1898)  88  Fed.  Rep.  664. 

The  California  debris  commissioners  act 
under  the  direction  of  the  secretary  of  war, 
and  do  not,  within  the  meaning  of  section 
1222,  R.  S.,  hold  any  civil  ofiice  or  neglect 
any  military  duty.  The  commissioners  re- 
main members  of  the  corps  of  engineers, 
merely  detailed  upon  special  duty,  and  do  not 
cease  to  be  officers  of  the  army,  and  their 
commissions  are  not  vacated.  (1893)  20  Op. 
Atty.-Gen.  604. 

Injunction  by  federal  court.  —  The  navijra- 
ble  rivers  being  "  the  property  of  the  nation," 
a  court  of  equity  in  protecting  such  property 
rights  has  the  jurisdiction  and  power  to  issue 
an  injunction  in  aid  of  the  enforcement  of 
the  regulation  whicli  Congress  has  prescribed 
in  order  to  preserve  the  right.    North  Bloom- 


field Gravel  Min.  Co.  v,  U.  S.,  (C.  C.  A.  1898) 
88  Fed.  Rep.  664. 

Sections  6,  20,  and  22  give  to  the  commis- 
sion ample  means  for  ascertaining  the  method 
of  conduct  of  the  mining  industry  with  a 
view  to  the  protection  of  the  navigable  waters 
concerned  and  the  punishment  of  viola- 
tions of  the  law;  and  such  means  necessarily 
include  the  right  to  enter  upon  and  inspect 
premises.  In  the  absence  of  an  express  pro- 
vision for  the  enforcement  of  the  right  of  the 
commissioners  to  enter  upon  lands  for  the 
examination  of  mines,  there  may  be  filed  a 
bill  in  equity  praying  for  an  injunction  to 
restrain  the  defendants  from  preventing  the 
entry  of  the  commission,  and  for  an  injunc- 
tion restraining  the  defendants  from  mining 
during  the  time  the  commission  is  excluded 
by  it  and  pending  the  investigation.  (1894) 
21  Op.  Atty.-Gen.  62. 

Injunction  by  state  court.  —  The  Superior 
Court  of  Sutter  county,  California,  granted  a 
temporary  injunction  in  a  suit  by  the  county 
of  Sutter  restraining  a  mining  company, 
which  was  operating  under  a  license  from  the 
ralifornia  BC'bris  Commission,  from  mininsr 
by  the  hydraulic  process.  The  attorney-gen- 
oral  advised  that  in  the  absence  of  any  ques- 
tion touching  the  validity  of  the  powers 
^jranted  to  the  California  DC^bris  Commission 
the  government  should  not  intervene  in  the 
suit.     (1899)  22  Op.  Atty.-Gen.  554. 
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Sec.  2.  [Organization  —  compensation  —  rules  of  procedwre.^  That  said 
coiumission  shall  organize  within  thirty  days  after  its  appointment  by  the 
selection  of  such  officers  as  may  be  required  in  the  performance  of  its  duties, 
the  same  to  be  selected  from  the  members  thereof.  The  members  of  said  com- 
mission shall  receive  no  greater  compensation  than  is  now  allowed  by  law  to 
each,  respectively,  as  an  officer  of  said  Corps  of  Engineers.  It  shall  also  adopt 
rules  and  regulations,  not  incon8ista[e]nt  with  law,  to  govern  its  deliberations 
and  prescribe  the  method  of  procedure  under  the  provisions  of  this  act  {27 
Stat.  L.  507.] 

Sec.  3.  [Jurisdiction  over  hydraulic  mining  —  injurious  mining  pro- 
hibited.] That  the  jurisdiction  of  said  commission,  in  so  far  as  the  same  affects 
mining  carried  on  by  the  hydraulic  process,  shall  extend  to  all  such  mining  in 
the  territory  drained  by  the  Sacramento  and  San  Joaquin  river  systems  in  the 
State  of  California.  Hydraulic  mining,  as  defined  in  section  eight  hereof, 
directly  or  indirectly  injuring  the  navigability  of  said  river  systems,  carried 
on  in  said  territory  other  than  as  permitted  under  the  provisions  of  this  act  is 
hereby  prohibited  and  declared  unlawful.      \_27  Stat.  L.  507.] 

Sec.  4.  [Duties  of  commission.]  That  it  shall  be  the  duty  of  said  com- 
mission to  mature  and  adopt  such  plan  or  plans,  from  examinations  and  surveys 
already  made  and  from  such  additional  examinations  and  surveys  as  it  may 
deem  necessary,  as  will  improve  the  navigability  of  all  the  rivers  comprising 
said  systems,  deepen  their  channels,  and  protect  their  banks.  Such  plan  or 
plans  shall  be  matured  with  a  view  of  making  the  same  effective  as  against 
the  encroachment  of  and  damage  from  debris  resulting  from  mining  operations, 
natural  erosion,  or  other  causes,  with  a  view  of  restoring,  as  near  as  practica- 
ble and  the  necessities  of  commerce  and  navigation  demand,  the  navigability 
of  said  rivers  to  the  condition  existing  in  eighteen  hundred  and  sixty,  and  per- 
mitting mining  by  the  hydraulic  process,  as  the  term  is  understood  in  said  state, 
to  be  carried  on,  provided  the  same  can  be  accomplished,  without  injury  to  the 
navigability  of  said  rivers  or  the  lands  adjacent  thereto.      [27  Stat.  L.  607.] 

Sec.  5.  [Surveys  for  debris  reservoirs  —  study  of  methods.]  That  it  shall 
further  examine,  survey,  and  determine  the  utility  and  practicability,  for  the 
purposes  hereinafter  indicted,  of  storage  sites  in  the  tributaries  of  said  rivers 
and  in  the  respective  branches  of  said  tributaries,  or  in  the  plains,  basins, 
sloughs,  and  tule  and  swamp  lands  adjacent  to  or  along  the  course  of  said 
rivers,  for  the  storage  of  debris  or  water  or  as  settling  reservoirs,  with  the 
object  of  using  the  same  by  either  or  all  of  these  methods  to  aid  in  the  improvcj- 
ment  and  protection  of  said  navigable  rivers  by  preventing,  deposits  therein  of 
debris  resulting  from  mining  operations,  natural  erosion,  or  other  causes,  or 
for  affording  relief  thereto  in  flood  time  and  providing  sufficient  water  to  main- 
tain scouring  force  therein  in  the  summer  season ;  and  in  connection  therewith 
to  investigate  such  hydraulic  and  other  mines  as  are  now  or  may  have  been 
worked  by  methods  intended  to  restrain  the  debris  and  material  moved  in 
operating  such  mines  by  impounding  dams,  settling  reservoirs,  or  otherwise, 
and  in  general  to  make  such  study  of  and  researches  in  the  hydraulic  mining 
industry  as  science,  experience,  and  engineering  skill  may  suggest  as  practi- 
cable and  useful  in  devising  a  method  or  methods  whereby  such  mining  may 
be  carried  on  as  aforesaid.      [27  Stat.  L.  507.] 

Sec.  6.  [Noting  effects  on  navigable  channels.]  That  the  said  commission 
shall  from  time  to  time  note  the  conditions  of  the  navigable  channels  of  said 
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river  systems,  by  cross-section  surveys  or  otherwise,  in  order  to  ascertain  the 
effect  therein  of  such  hydraulic  mining  operations  as  may  be  permitted  by  its 
orders  and  such  as  is  caused  by  erosion,  natural  or  otherwise.  [S7  Stat.  L. 
508.] 

Sec.  7.  lAnniuil  reports.]  That  said  commission  shall  submit  to  the  Chief 
of  Engineers,  for  the  information  of  the  Secretary  of  War,  on  or  before  the 
fifteenth  day  of  November  of  each  year,  a  report  of  its  labors  and  transactions, 
with  plans  for  the  construction,  completion,  and  preservation  of  the  public 
works  outlined  in  this  act,  together  with  estimates  of  the  cost  thereof,  stating 
what  amounts  can  be  profitably  expended  thereon  each  year.  The  Secretary 
of  War  shall  thereupon  submit  same  to  Congress  on  or  before  the  meeting 
thereof.      [«7  Stat.  L.  608.] 

Sec.  8.  [Terms  defined.]  That  for  the  purposes  of  this  act  "hydraulic 
mining  "  and  "  mining  by  the  hydraulic  process,"  are  hereby  declared  to  have 
the  meaning  and  application  given  to  said  terms  in  said  State.  [27  Stat.  L. 
508.] 

Sec.  9.  [Petitions  for  mining  to  be  filed.]  That  the  individual  proprietor 
or  proprietors,  or  in  case  of  a  corporation  its  manager  or  agent  appointed  for 
that  purpose,  owning  mining  ground  in  the  territory  in  the  State  of  California 
mentioned  in  section  three  hereof,  which  it  is  desired  to  work  by  the  hydraulic 
process,  must  file  with  said  commission  a  verified  petition,  setting  forth  such 
facts  as  will  comply  with  law  and  the  rules  prescribed  by  said  commission. 
l£7  Stat.  L.  508.] 

Sec.  10.  \_Svrrender  to  United  States  of  right  to  regulate  debris  —  other 
processes  not  affected.]  That  said  petition  shall  be  accompanied  by  an  instru- 
ment duly  executed  and  acknowledged,  as  required  by  the  law  of  the  said  State, 
whereby  the  owner  or  owners  of  such  mine  or  mines  surrender  to  the  United 
States  the  right  and  privilege  to  regulate  by  law,  as  provided  in  this  act,  or 
any  law  that  may  her  [e  [after  be  enacted,  or  by  such  rules  and  regulations  as 
may  be  prescribed  by  virtue  thereof,  the  manner  and  method  in  which  the 
debris  resulting  from  the  working  of  said  mine  or  mines  shall  be  restrained, 
and. what  amount  shall  be  produced  therefrom;  it  being  understood  that  the 
surrender  aforesaid  shall  not  be  construed  as  in  any  way  affecting  the  right 
of  such  owner  or  owners  to  operate  said  mine  or  mines  by  any  other  process 
or  method  now  in  use  in  said  State :  Provided,  That  they  shall  not  interfere 
with  the  navigability  of  the  aforesaid  rivers.      [27  Stat.  L.  508.] 

Sec.  11.  [Joint  petition  by  mining  claim  owners  requiring  a  common 
dumping  ground.]  That  the  owners  of  several  mining  claims  situated  so  as  to 
require  a  common  dumping  ground  or  dam  or  other  restraining  works  for  the 
debris  issuing  therefrom  in  one  or  more  sites  may  file  a  joint  petition  setting 
forth  such  facts  in  addition  to  the  requirements  of  section  nine  hereof;  and 
where  the  owner  of  a  hydraulic  mine  or  owners  of  several  such  mines  have  and 
use  common  dumping  sites  for  impounding  debris  or  as  settling  reservoirs, 
which  sites  are  located  below  the  mine  of  an  applicant  not  entitled  to  use  same, 
such  fact  shall  also  be  stated  in  said  petition.  Thereupon  the  same  proceedings 
shall  be  had  as  provided  for  herein.      [27  Stat.  L.  508.] 

Sec.  12.  [Publication  of  petition  —  examination — hearings.]  A  notice 
specifying  briefly  the  contents  of  said  petition  and  fixing  a  time  previous  to 
which  all  proofs  are  to  be  submitted  shall  be  published  by  said  commission  in 
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some  newspaper  or  newspapers  of  general  circulation  in  the  communities 
interested  in  the  matter  set  forth  therein.  If  published  in  a  daily  paper  such 
publication  shall  continue  for  at  least  ten  days;  if  in  a  weekly  paper  in  at 
least  three  issues  of  the  same.  Pending  publication  thereof  said  commission, 
or  a  committee  thereof,  shall  examine  the  mine  and  premises  described  in  such 
petition.  On  or  before  the  time  so  fixed  all  parties  interested,  either  as  peti- 
tioners or  contestants,  whether  miners  or  agriculturists,  may  file  affidavits, 
plans,  and  maps  in  support  of  their  respective  claims.  Further  hearings,  upon 
notice  to  all  parties  of  record,  may  be  granted  by  the  commission  when  neces- 
sary.     127  Stat.  L.  608.] 

Sec.  13.  [Decision  —  order  —  expenses.]  That  in  case  a  majority  of  the 
members  of  said  commission,  within  thirty  days  after  the  time  so  fixed,  concur 
in  a  decision  in  favor  of  the  petitioner  or  petitioners,  the  said  commission  shall 
thereupon  make  an  order  directing  the  methods  and  specifying  in  detail  the 
manner  in  which  operations  shall  proceed  in  such  mine  or  mines ;  what  restrain- 
ing or  impounding  works,  if  facilities  therefor  can  be  found,  shall  be  built,  and 
maintained ;  how  and  of  what  material ;  where  to  be  located ;  and  in  general 
set  forth  such  further  requirements  and  safe-guards  as  will  protect  the  public 
interests  and  prevent  injury  to  the  said  navigable  rivers,  and  the  lands  adjacent 
thereto,  with  such  further  conditions  and  limitations  as  will  observe  all  the 
provisions  of  this  act  in  relation  to  the  working  thereof  and  the  payment  of 
taxes  on  the  gross  proceeds  of  the  same :  Provided,  That  all  expense  incurred 
in  complying  with  said  order  shall  be  borne  by  the  owner  or  owners  of  such 
mine  or  mines.      [27  Stat.  L.  608.] 

Sec.  14.  [Submission  of  phms  and  work  thereunder  —  permission  to  com" 
merice  mining.]  That  such  petitioner  or  petitioners  must  within  a  reasonable 
time  present  plans  and  specifications  of  all  works  required  to  be  built  in  pur- 
suance of  said  order  for  examination,  correction,  and  approval  by  said  com- 
mission; and  thereupon  work  may  immediately  commence  thereon  under  the 
supervision  of  said  commission  or  representative  thereof  attached  thereto  from 
said  Corps  of  Engineers,  who  shall  inspect  same  from  time  to  time.  Upon 
completion  thereof,  if  found  in  every  respect  to  meet  the  requirements  of  the 
said  order  and  said  approved  plans  and  specifications,  permission  shall  there- 
upon be  granted  to  the  owner  or  owners  of  such  mine  or  mines  to  commence 
mining  operations,  subject  to  the  conditions  of  said  order  and  the  provisions 
of  this  act      [27  Stat.  L.  609.] 

Sec.  15.  [Conditions  as  to  commencing  operations.^  That  no  permission 
granted  to  a  mine  owner  or  owners  under  this  act  shall  take  effect,  so  far  as 
regards  the  working  of  a  mine,  until  all  impounding  dams  or  other  restraining 
works,  if  any  are  prescribed  by  the  order  granting  such  permission,  have  been 
completed  and  until  the  impounding  dams  or  other  restraining  works  or  settling 
reservoirs  provided  by  said  commission  have  reached  such  a  stage  as,  in  the 
opinion  of  said  commission,  it  is  safe  to  use  the  same:  Provided,  however. 
That  if  said  commission  shall  be  of  the  opinion  that  the  restraining  and  other 
works  already  constructed  at  the  mine  or  mines  shall  be  sufficient  to  protect  the 
navigable  rivers  of  said  systems  and  the  work  of  said  oonunission,  then  the 
owner  or  owners  of  such  mine  or  mines  may  be  permitted  to  commence  opera- 
tions.     [27  Stat.  L.  509.] 

Sec.  16.  [Allotment  of  expenses  for  common  dumping  ground  among 
miive  owners.^    That  in  case  the  joint  petition  referred  to  in  section  eleven 
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hereof  is  granted,  the  commission  shall  fix  the  respective  amounts  to  be  paid 
by  each  owner  of  such  mines  toward  providing  and  building  necessary 
impounding  dams  or  other  restraining  works.  In  the  event  of  a  petition  being 
filed  after  the  entry  of  such  order,  or  in  case  the  impounding  dam  or  dams  or 
other  restraining  works  have  already  been  constructed  and  accepted  by  said 
commission,  the  commission  shall  fix  such  amount  as  may  be  reasonable  for  the 
privilege  of  dumping  therein,  which  amount  shall  be  divided  between  the  orig- 
inal owners  of  such  impounding  dams  or  other  restraining  works  in  propor- 
tion to  the  amount  respectively  paid  by  each  party  owning  same.  The  expense 
of  maintaining  and  protecting  such  joint  dam  or  works  shall  be  divided  among 
mine-owners  using  the  same  in  such  proportion  as  the  commission  shall  deter- 
mine. In  all  cases  where  it  is  practicable,  restraining  and  impounding  works 
are  to  be  provided,  constructed,  and  maintained  by  mine-owners  near  or  below 
the  mine  or  mines  before  reaching  the  main  tributaries  of  said  navigable 
waters.      {21  Stat.  L.  609.] 

w 

Sec.  17.  [Lvmit  of  debris  vmshed  away.]  That  at  no  time  shall  any  more 
debris  be  permitted  to  be  washed  away  from  any  hydraulic  mine  or  mines 
situated  on  the  tributaries  of  said  rivers  and  the  respective  branches  of  each, 
worked  under  the  provisions  of  this  act,  than  can  be  impounded  within  the 
restraining  works  erected.      \_27  Stat.  L.  609.] 

Sec.  18.  [Commission  m>ay  reduce  or  revoke  authority.]  That  the  said 
commission  may  at  any  time,  when  the  condition  of  the  navigable  rivers  or 
when  the  capacities  of  all  impounding  and  settling  facilities  erected  by  mine- 
owners  or  such  as  may  be  provided  by  Government  authority  require  same, 
modify  the  order  granting  the  privilege  to  mine  by  the  hydraulic  mining 
process  so  as  to  reduce  amount  thereof  to  meet  the  capacities  of  the  facilities 
then  in  use,  or  if  actually  required  in  order  to  protect  the  navigable  rivers  from 
damage,  may  revoke  same  until  the  further  notice  of  the  commission.  [j87 
Stat.  If.  509.] 

Sec.  19.  [Penalty  for  violating  conditions.']  That  an  intentional  violation 
on  the  part  of  a  mine  owner  or  owners,  company,  or  corporation,  or  the  agents 
or  employees  of  either,  of  the  conditions  of  the  order  granted  pursuant  to  sec- 
tion thirteen,  or  such  modifications  thereof  as  may  have  been  made  by  said 
conmiission,  shall  work  a  forfeiture  of  the  privileges  thereby  conferred,  and 
upon  notice  being  served  by  the  order  of  said  commission  nj)on  such  owner  or 
owners,  company,  or  corporation,  or  agent  in  charge,  work  shall  immediately 
cease.  Said  commission  shall  take  necessary  steps  to  enforce  its  orders  in 
case  of  the  failure,  neglect,  or  refusal  of  such  owner  or  owners,  company,  or 
corporation,  or  agents  thereof,  to  comply  therewith,  or  in  the  event  of  any 
person  or  persons,  company,  or  corporation  working  by  said  process  in  said 
territory  contrary  to  law.      [27  Stat  L.  610.] 

Injury  to  navigable  stream.  —  When  the 
operations  of  a  mining  company  threaten  in- 
jury to  the  navigability  of  a  stream,  and  the 
company  has  not  made  application  to  mine, 
oor  has  it  made  the  surrender  referred  to  in 
section  10  of  this  Act,  the  commission  has  the 
power  to  take  such  necessary  steps  as  may 
be  required  to  prevent  or  restrain  the  opera- 
tions threatening  injury  before  resorting  to 
the  harsh  and  drastic  remedies  of  the  law, 
and  the  commission  should  call  the  attention 
5F.  S.  A.— 5  65 


of  the  ofTending  company  to  the  provisions  of 
the  statute,  and  to  the  acts  and  conduct  of 
the  company  which  appear  to  be  in  violation 
of  this  provision,  to  the  end  that  the  evil 
complained  of  may  be  voluntarily  removed. 
The  refaiedy  to  enforce  the  provisions  of  this 
Act  would  seem  to  be  by  injunction  to  be  ob- 
tained from  one  of  the  judges  of  the  federal 
court  on  a  bill  in  equity  brought  in  the  name 
of  the  United  States  by  the  district  attorney. 
(1894)  21  Op.  Atty.-Gen.  10. 
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Sec.  20.  [Examination  of  mines  —  report.^  That  said  commission,  or  «*j 
committee  therefrom,  or  officer  of  said  corps  assigned  to  duty  under  its  orders, 
shall,  whenever  deemed  necessary,  visit  said  territory  and  all  mines  operating 
under  the  provisions  of  this  act.  A  report  of  such  exa^lination  shall  be  placed 
on  file.      i27  Stat.  L.  510.] 

Sec.  21.  \_Use  of  public  la/nds  and  material  —  withdrawal  from,  sale  and 
entry. ]  That  the  said  commission  is  hereby  granted  the  right  to  use  any  of 
the  public  lands  of  the  United  States,  or  any  rock,  stone,  timber,  trees,  brush, 
or  material  thereon  or  therein,  for  any  of  the  purposes  of  this  act;  and  the 
Secretary  of  the  Interior  is  hereby  authorized  and  requested,  after  notice  has 
been  filed  with  the  Commissioner  of  the  General  Land  Office  by  said  commis- 
sion, setting  forth  what  public  lands  are  required  by  it  under  the  authority  of 
this  section,  that  such  land  or  lands  shall  be  withdrawn  from  sale  and  entry 
under  the  laws  of  the  United  States.      [27  Stat.  L.  510.] 

Sec.  22.  [Wilful  injury  to  works — violations  injuring  navigation  — 
perudty.]  That  any  person  or  persons  who  wilfully  or  maliciously  injure, 
damage,  or  destroy,  or  attempt  to  injure,  damage,  or  destroy,  any  dam  or  other 
work  erected  under  the  provisions  of  this  act  for  restraining,  impounding,  or 
settling  purposes,  or  for  use  in  connection  therewith,  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  fined  not  to  exceed  the  sum  of 
five  thousand  dollars  or  be  imprisoned  not  to  exceed  five  years,  or  by  both  such 
fine  and  imprisonment^  in  the  discretion  of  the  court.  And  any  person  or 
persons,  company  or  corporation,  their  agents  or  employees,  who  shall  mine 
by  the  hydraulic  process  directly  or  indirectly  injuring  the  navigable  waters  of 
the  United  States,  in  violation  of  the  provisions  of  this  act  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  shall  be  punished  by  a  fine  not 
exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or 
by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court :  Provided, 
That  this  section  shall  take  effect  on  the  first  day  of  May,  eighteen  hundred 
and  ninety-three.      [27  Stat.  L.  610.] 

Sec.  23.  [Tax  on  gross  proceeds  of  hydraulic  mines  —  "Debris  Fund" 
created  —  advances  from  mine-owners.]  That  upon  the  construction  by  the 
said  commission  of  dams  or  other  works  for  the  detention  of  debris  from 
hydraulic  mines  and  the  issuing  of  the  order  provided  for  by  this  act  to  any 
individual,  company,  or  corporation  to  work  any  mine  or  mines  by  hydraulic 
process,  the  individual,  company  or  corporation  operating  thereunder  working 
any  mine  or  mines  by  hydraulic  process,  the  debris  from  which  flows  into  or 
is  in  whole  or  in  part  restrained  by  such  dams  or  other  works  erected  by  said 
commission,  shall  pay  a  tax  of  three  per  centum  on  the  gross  proceeds  of  his, 
their,  or  its  mine  so  worked ;  which  tax  of  three  per  centum  shall  be  ascertained 
and  paid  in  accordance  with  regulations  to  be  adopted  by  the  Secretary  of  the 
Treasury,  and  the  Treasurer  of  the  United  States  is  hereby  authorized  to 
receive  the  same.  All  sums  of  money  paid  into  the  Treasury  under  this  sec- 
tion shall  be  set  apart  and  credited  to  a  fund  to  be  known  as  the  "  Debris 
Fund,"  and  shall  be  expended  by  said  commission  under  the  supervision  of  the 
Chief  of  Engineers  and  direction  of  the  Secretary  of  War,  in  addition  to  the 
appropriations  made  by  law  in  the  construction  and  maintenance  of  such 
restraining  works  and  settling  reservoirs  as  may  be  proper  and  necessary: 
Provided,  That  said  commission  is  hereby  authorized  to  receive  and  pay  into 
the  Treasury  from  the  owner  or  owners  of  mines  worked  by  the  hydraulic 
process,  to  whom  permission  may  have  been  granted  so  to  work  under  the  pro- 
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visions  hereof,  such  money  advances  as  may  be  offered  to  aid  in  the  construc- 
tion of  such  impounding  dams  or  other  restraining  works,  or  settling  reservoirs, 
or  sites  therefor,  as  may  be  deemed  necessary  by  said  commission  to  protect  the 
navigable  channels  of  said  river  systems,  on  condition  that  all  moneys  so 
advanced  shall  be  refunded  as  the  said  tax  is  paid  into  the  said  debris  fund: 
And  'provided  further.  That  in  no  event  shall  the  Government  of  the  United 
States  be  held  liable  to  refund  same  except  as  directed  by  this  section.  [27 
Stat.  L.  610.] 

Sec.  24.  [Consultation  with  state  engineers.]  That  for  the  purpose  of 
securing  harmony  of  action  and  economy  in  expenditures  in  the  work  to  be 
done  by  the  United  States  and  the  State  of  California,  respectively,  the  former 
in  its  plans  for  the  improvement  and  protection  of  the  navigable  streams  and 
to  prevent  the  depositing  of  mining  debris  or  other  materials  within  the  same, 
and  the  latter  in  its  plans  authorized  by  law  for  the  reclamation,  drainage, 
and  protection  of  its  lands,  or  relating  to  the  working  of  hydraulic  mines,  the 
said  conmiission  is  empowered  to  consult  thereon  with  a  commission  of  engi- 
neers of  said  State,  if  authorized  by  said  State  for  said  purpose,  the  result  of 
such  conference  to  be  reported  to  the  Chief  of  Engineers  of  the  United  States 
Army,  and  if  by  him  approved  shall  be  followed  by  said  commission.  [27 
Stat.  L.  511.] 

Sec.  26.  [Restraining  dams  and  settling  reservoirs  —  to  he  built  from 
special  appropriations  or  debris  fund.]  That  said  commission,  in  order  that 
such  material  as  is  now  or  may  hereafter  be  l6dged  in  the  tributaries  of  the 
Sacramento  and  San  Joaquin  River  systems  resulting  from  mining  operations, 
natural  erosion,  or  other  causes,  shall  be  prevented  from  injuring  the  said 
navigable  rivers  or  such  of  the  tributaries  of  either  as  may  be  navigable  and 
the  land  adjacent  thereto,  is  hereby  directed  and  empowered,  when  appropria- 
tions are  made  therefor  by  law,  or  sufficient  money  is  deposited  for  that  pur- 
pose in  said  debris  fund,  to  build  at  such  points  above  the  head  of  navigation 
in  said  rivers  and  on  the  main  tributaries  thereof,  or  branches  of  such  tribu- 
taries, or  at  any  place  adjacent  to  the  same,  which  in  the  judgment  of  said  com- 
mission, will  effect  said  object  (the  same  to  be  of  such  material  as  will  insure 
safety  and  permanency),  such  restraining  or  impounding  dams  and  settling 
reservoirs,  with  such  canals,  locks,  or  other  works  adapted  and  required  to 
complete  same.  The  recommendations  contained  in  Executive  Document 
Numbered  Two  hundred  and  sixty-seven,  Fifty-first  Congress,  second  session, 
and  Executive  Document  Numbered  Ninety-eight,  Forty-seventh  Congress, 
First  session,  as  far  as  they  refer  to  impounding  dams,  or  other  restraining 
works,  are  hereby  adopted,  and  the  same  are  directed  to  be  made  the  basis  of 
operations.  The  sum  of  fifteen  thousand  dollars  is  hereby  appropriated,  from 
moneys  in  the  Treasury  not  otherwise  appropriated,  to  be  immediately  available 
to  defray  the  expenses  of  said  commission.      [27  Stat.  L.  611.] 


The  recommendations  referred  to  "are  H. 
R.  Ex.  Doc.  98»  47th  Cong.,  Ist  sess.,  and 
H.  R.  Ex.  Doc.  267,  Slat  Cong.,  2d  acss.  The 
former  contains  the  report  of  Lieut. -Col.  6. 
H.  Mendell,  Corps  of  Engineers,  U.  S.  A.,  of 
Jan.  26,  1S82,  prepared  in  accordance  with 
a  provision  confined  in  the  River  and  Har- 
bor Appropriation  Act  of  June  14,  1880,  ch. 


211,  21  Stat.  L.  196.  The  latter  contains 
the  report  of  Feb.  9,  1891,  submitted  by  a 
board  of  engineer  officers,  constituted  under 
the  Act  of  Oct.  1,  1888,  ch.  1057,  26  Stat.  L. 
498,  '  for  the  investigation  of  the  mining 
dC'bris  question  in  the  state  of  California.'" 
Compilers*  note,  2  8upp.  R.  8.  100. 
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[Sec.  1.]  [Contracts  may  he  made,  half  to  he  paid  hy  state  of  California.^ 
*  *  *  For  the  purpose  of  carrying  out  the  following  provisions  of  the 
river  and  harbor  Act  of  eighteen  hundred  and  ninety-six :  "  For  the  con- 
struction of  restraining  barriers  for  the  protection  of  the  Sacramento  and 
Feather  rivers  in  California,  two  hundred  and  fifty  thousand  dollars,  such 
restraining  barriers  to  be  constructed  under  the  direction  of  the  Secretary  of 
War  in  accordance  with  the  recommendations  of  the  California  Debris  Com- 
mission, pursuant  to  the  provisions  of,  and  for  the  purposes  set  forth  in,  section 
twenty-five  of  the  Act  of  the  Congress  of  the  United  States,  entitled,  '  An  Act  to 
create  the  California  Debris  Commission  and  regulate  hydraulic  mining  in 
the  State  of  California,'  approved  March  firsts  eighteen  hundred  and  ninety- 
three  :  Provided,  That  the  Treasurer  of  the  United  States  be,  and  he  is  hereby, 
authorized  to  receive  from  the  State  of  California,  through  the  debris  commis- 
sion of  said  State,  or  other  officer  thereunto  duly  authorized,  any  and  all  sums 
of  money  that  have  been,  or  may  hereafter  be,  appropriated  by  said  State  for 
the  purposes  herein  set  forth.  And  said  sums  when  so  received  and  hereby 
appropriated  for  the  purposes  above  named,  to  be  expended  in  the  manner 
above  provided,"  and  for  tJie  further  purpose  of  making  available  to  the  United 
States  the  appropriation,  or  any  part  thereof,  made  by  the  provisions  of  an  act 
of  the  legislature  of  the  State  of  California,  approved  March  seventeenth, 
eighteen  hundred  and  ninety-seven,  entitled  "  An  act  to  amend  an  act  entitled 
'  An  act  to  provide  for  the  appointment,  duties,  and  compensation  of  a  debris 
commissioner,  and  to  make  appropriation  to  be  expended  under  his  direction 
in  the  discharge  of  his  duties  as  such  commissioner,  approved  March  twenty- 
fourth,  eighteen  hundred  and  ninety-three,' "  and  of  said  amended  act,  the 
Secretary  of  War  is  hereby  authorized,  in  the  preparation  for  and  construction 
of  the  proposed  works  authorized  and  appropriated  for  by  the  aforesaid  provi- 
sions, to  enter  into  an  agreement  that  the  contractor  shall  look  solely  to  the 
State  of  California  for  one-half  of  such  expense,  to  be  paid  out  of  said  State 
appropriation,  and  the  United  States  shall  in  no  manner  be  liable  for  said  one- 
half.     *     *     *     [SO  Stat.  L.  eSl.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  July  1,  1898,  ch.  546. 


[Sec.  1.]  [Payments  for  work,  how  to  he^made.]  *  *  *  That  the 
provisions  of  an  Act  of  Congress,  entitled  "  An  Act  making  appropriations  for 
sundry  civil  expenses  of  the  Government  for  the  fiscal  year  ending  June  thir- 
tieth, eighteen  hundred  and  ninety-nine,  and  for  other  purposes,"  approved 
July  first,  eighteen  hundred  and  ninety-eight,  authorizing  the  Secretary  of 
War,  in  expending  certain  specified  appropriations  in  the  preparation  for  and 
construction  of  certain  works  for  the  restraining  or  impounding  of  mining 
debris  in  the  State  of  California,  to  enter  into  a  contract  or  contracts  wherein 
the  contractor  or  contractors  shall  look  solely  to  that  State  for  one-half  of  such 
expense,  and  that  the  United  States  shall  in  no  wise  be  liable  for  said  one-half, 
are  hereby  extended  to  any  appropriations,  when  made,  that  may  hereafter  be 
made  for  said  purposes. 

That  the  Secretary  of  War,  in  carrying  out  the  provisions  of  any  Act  of 
Congress  providing  for  the  restraining  or  impounding  of  mining  debris  in 
California,  may,  in  his  discretion,  when  in  his  judgment  the  aggregate  of 
appropriations  already  made  by  said  State  and  Congress  and  available  therefor 
are  sufficient  to  complete  the  same,  undertake  the  works  necessary  thereto  by 
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let  id  MINERAL  LANDS,  MINES,  AND  MINING.      June  6,  i9oa 

hired  labor  and  by  purchase  of  supplies  and  materials  therefor,  and  may  accept 
payments  on  account  thereof  as  the  work  progresses  under  and  according  to 
the  provisions  of  the  acts  of  the  legislature  of  said  State  for  such  purposes. 
*    *     *     ISO  Stat  L.  1U8,'] 

This  is  from  the  River  and  Harbor  Appropriation  Act  of  March  3,  1890,  ch.  425. 


[Sec.  1.]  [Mileage  in  lieu  of  tra/veling  expenses.]  *  *  *  That  so 
much  of  the  Act  of  March  third,  eighteen  hundred  and  ninety-nine,  as  provides 
that  the  members  of  the  tJalif  ornia  Debris  Commission  shall  receive  only  actual 
expenses  in  lieu  of  mileage  while  traveling  on  duty  is  hereby  repealed,  and 
hereafter  the  officers  of  the  commission  shall  receive  the  mileage  allowed  by  law. 

*  *     *     [Si  Stat.  L.  631.] 

This  is  from  the  Sundry  Civil  Appropria-  traveling  on  duty  in  connection  with  the  com- 

lion  Act  of  June  6,  1000,  ch.  701.    The  pro-  mission's  work  may  be  paid  their  actual  trav- 

visions  of  the  Act  of  March  3,  1800,  ch.  424,  eling  expenses  in  lieu  of  mileage  allowed  by 

repealed  by  the  provisions  in  the  text,  were  law,  and  shall  hereafter  receive  no  mileage. 

as  follows:    "  California  Debris  Commission:  •     ♦     •  "     ISQ  gtat.  L.  1W9.] 

*  *     *     That    officers    of    the    commission 


MINISTERS. 

See  DIPLOMATIC  AND  CONSULAR  OFFICERS,  vol.  2,  p.  775. 


MINTS. 

See  COINAGE,  MINTS,  AND  ASSAY  OFFICES,  vol.  2,  p.  105. 


MISPRISION. 

See  CRIMES  AND  OFFENSES,  vol.  2,  p.  355.;   TREASON. 


MISSISSIPPI  RIYER  COMMISSION. 

See  RIVERS,  HARBORS,  AND  CANALS. 


MISSOURI  RIYER  COMMISSION. 

See  RIVERS,  HARBORS,  AND  CANALS. 
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MODELS. 

See  PATENTS. 


MONET. 

See  COINAGE,  MINTS,  AND  ASSAY  OFFICES,  vol,  2,  p.  105;  CUR- 
RENCY, vol.  2,  p.  366;  LEGAL  TENDER,  vol.  4,  p.  792;  NATIONAL 
BANKS 


MONET  ORDERS. 

See  POSTAL  SERVICE. 


MONET  PAID  INTO  COURT. 

JL  8.     995.  Moneys  Paid  into  Court,  Where  and  Hoiv  Deposited^  70. 

996.  How  Moneys  Deposited  to  Be  Withdrawn — Moneys  Remaining  Unclaimed^ 

71- 

5504.  Officers  of  United  States  Court  Failing  to  Deposit  Moneys,  etc.^  7 1. 

5505.  Receiving  Loan  or  Deposit  from  Officer  of  Court,  72. 

CROSS-REF£REN0ES. 

Account  of,  by  Clerk,  see  JUDICIAL  OFFICERS,  vol.  4,  p.  61. 


Sec.  995.  [Moneys  paid  into  court,  where  and  how  deposited.]  All 
moneys  paid  into  any  court  of  the  United  States,  or  received  by  the  officers 
thereof,  in  any  cause  pending  or  adjudicated  in  such  court,  shall  be  forthwith 
deposited  with  the  Treasurer,  an  assistant  treasurer,  or  a  designated  depositary 
of  the  United  States,  in  the  name  and  to  the  credit  of  such  court:  Provided, 
That  nothing  herein  shall  be  construed  to  prevent  the  delivery  of  any  such 
money  upon  security,  according  to  agreement  of  parties,  under  the  direction 
of  the  court      [i2.  S,] 

Act  of  March  24,  1871,  ch.  2,  17  Stat.  L.  1.  closure  of  a  mortgage  ought  to  be  depoeited 

"To  the  credit  of  such  court/'  and  not  to  with  a  designated  depositary  of  the  United 

the  credit  of  the  United  States,  is  the  Ian-  States.     Thomas    v.    Chicago,    etc.,    R.    Co., 

►uage  of  the  statute.     Coudert  r.  U.  S.,(1S99)  (1889)   37  Fed.  Rep.  548. 

175  U.  S.  183.  Moneys  received  by  a  marshal  as  proceeds 

Money  received  by  a  master  in  chancery  of  an  execution  should  either  be  inunediately 

in  payment  of  property  sold  upon  the  fore-  deposited  by  him,  or  paid  to  the  clerk  and  by 
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him  deposited.     Fagan  v,  Gullen,    (1886)   28 
Fed.  Rep.  843. 

Cbeda  received  by  special  master.  —  When 
a  decree  ordering  a  judicial  sale  authorizes 
the  special  master  to  accept  checks,  he  is  not 
required  to  pay  them  into  the  depositary  of 
the  court.  The  statute  refers  only  to  moneys,  ^ 
and  not  to  properties  of  other  kinds  which 
come  into  the  hands  of  the  master.  Curtice 
r.  Crawford  County  Bank,  (1903)  124  Fed. 
Rep.  919.  See  also  Easton  r.  Houston,  etc., 
R.  Co.,  (1891)  44  Fed.  Rep.  718;  Thomas  v, 
Chicago,  etc.,  R.  Co.,  (1889)  37  Fed.  Rep. 
648. 

This  section  does  not  deprive  the  court  of 
authority  to  make  such  special  order  as  is 
deemed  wise  and  prudent  with  regard  to  the 
special  case,  leaving  the  statute  to  cover  cases 
where  no  disposition  of  the  fraud  is  made  by 
decree.  Northwestern  Mut.  L.  Ins.  Co.  v, 
Quinn,  (1895)  69  Fed.  Rep.  462. 

Money  exempt  from  process.  —  When  a  de- 
posit of  money  has  been  made  in  a  bank,  un- 
der this  section,  it  must  be  treated  as  the 
fund  of  the  court  as  fully  as  though  it  were 
in  the  personal  possession  of  its  clerk,  and 
therefore  subject  in  all  respects  to  its  sum- 
mary  control  and  disposition,  and  entitled  to 
protection  in  all  particulars,  in  order  that  it 
may  be  free  at  all  times  for  such  disposition. 
Such  a  deposit  is  as  exempt  from  the  process 
of  a  litigant,  without  the  consent  of  the  court 
first  obtained,  as  though  it  had  remained  in 
the  personal  custody  of  the  court's  imme- 
diate officials.  Jones  v.  Merchants  Nat.  Bank, 
(C.  C.  A.  1896)  76  Fed.  Rep.  683.  See  also 
Gregory  v.  Merchants'  Nat.  Bank,  (1898)  171 
Haas.  67 ;  In  re  Forsyth,  ( 1897 )  78  Fed.  Rep. 
296;  The  Lottawanna,  (1873)  20  Wall.  (U. 
8.)  224. 

Money  received  in  bankruptcy  proceedings. 
—  This  statute  has  no  application  to  moneys 


paid  into  the  United  States  courts  or  received 
by  officers  of  such  courts  in  bankruptcy  pro- 
ceedings. The  deposit  of  such  moneys  is  gov- 
erned by  the  provisions  of  the  bankruptcy 
acts  and  the  rules  prescribed  in  pursuance 
thereof.     (1874)   14  Op.  Atty.-Gen.  362. 

The  duty  to  keep  detailed  accounts  in  re- 
spect of  the  causes  to  which  the  deposited 
moneys  appertain  does  not  seem  to  be  im- 
posed by  the  statute.  -(1874)  14  Op.  Atty.- 
Gen.  362. 

Liability  of  clerk's  bond.  —  This  section, 
and  sections  798,  828,  996,  5504,  and  5505,  R. 
S.,  proceed  upon  the  ground  that  money  paid 
into  court,  under  its  sanction,  may  be  re- 
ceived by  the  clerk,  his  duty  upon  receiving 
it  being  forthwith  to  deposit  the  amount  with 
the  treasurer,  assistant  treasurer,  or  desig- 
nated depositary  of  the  United  States,  in  the 
name  and  to  the  credit  of  the  court.  As  soon 
as  he  receives  the  money  he  becomes  respon- 
sible for  it  under  his  bond,  and  that  responsi- 
bility does  not  cease  until  he  deposits  it  as 
required  by  law.  If  after  receiving  the  money 
he  appropriates  it  to  his  own  use,  or,  which  is 
the  same  thing,  if  he  deposits  it  in  bank  to 
his  individual  credit,  he  becomes  liable  on  his 
bond  for  the  amount  so  misappropriated. 
Howard  v.  U.  S.,  (1902)    184  U.  S.  686. 

Liability  of  depositary.  —  "  When  such 
money  is  deposited  with  the  treasurer  or  an 
assistant  treasurer,  where  it  is  mingled  with 
the  public  money,  it  is  undoubtedly  intrusted 
to  the  custody  of  the  government,  but  when 
deposited  in  a  bank,  though  a  designated  de- 
positary, it  would  still  seem  to  be  the  private 
deposit  of  trust  funds  for  the  security  of 
which  the  credit  of  the  bank  and  not  of  the 
government  is  taken."  Branch's  Case,  (1876) 
12  Ct.  CI.  281.  See  also  Coudert  v.  U.  S., 
(1899)   175  U.  S.  183. 


Sec.  9S(j6.  [Hov>  moneys  deposited  to  he  tuithdravm  —  moneys  remaming 
unclaimed.']  No  money  deposited  as  aforesaid  shall  be  withdrawn  except  by 
order  of  the  judge  or  judges  of  said  courts  respectively,  in  term  or  in  vacation, 
to  be  signed  by  such  judge  or  judges,  and  to  be  entered  and  certified  of  record 
by  the  clerk;  and  every  such  order  shall  state  the  cause  in  or  on  account  of 
which  it  is  drawn.  Aud  it  shall  be  the  duty  of  the  judge  or  judges  of  said 
courts,  respectively,  to  cause  any  moneys  deposited  as  aforesaid,  which  have 
remained  in  the  registry  of  the  court  unclaimed  for  ten  years  or  longer,  to  be 
deposited  in  a  designated  depository  of  the  United  States,  to  the  credit  of  the 
United  States.      [/?.  8.] 


Act  of  March  24,  1871,  ch.  2,  17  Stat.  L.  1. 

This  section  was  amended  to  read  as  above 
by  Act  of  Feb.  19,  1897,  ch.  265,  sec.  3,  29 
Stat.  L.  578.  The  amendment  consists  in  the 
addition  of  the  final  sentence  beginning  "  And 
it  shall  be,"  etc. 

Checks  drawn  on  general  account.  —  When 
the  depoaits  are  made  in  the  name  of  the 
coorty  the  bank  is  authorized  and  required  to 
honor  all  checks  drawn  by  the  court,  and  to 


pay  them  generally  out  of  such  deposits.  A 
memorandum  or  reference  number  on  the  or- 
der or  check  for  withdrawing  the  money,  stat- 
ing the  cause  in  or  on  account  of  which  it 
was  drawn,  imposes  no  duty  upon  the  bank, 
but  only  operates  for  the  convenience  of  the 
court  and  its  officers,  in  keeping  its  accounts. 
State  Nat.  Bank  V.  Dodge>  (1888)  124  U.  S. 
333. 


S6C.  5504-.  [Officers  of  United  States  courts  failing  to  deposit  moneys, 
etc.']  Every  clerk  or  other  officer  of  a  court  of  the  United  States,  who  fails 
forthwith  to  deposit  any  money  belonging  in  the  registry  of  the  court,  or  here- 
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after  paid  into  court  or  received  by  the  officers  thereof,  with  the  Treasurer^ 
assistant  treasurer,  or  a  designated  depositary  of  the  United  States,  in  the 
name  and  to  the  credit  of  such  court,  or  who  retains  or  converts  to  his  own  use 
or  to  the  use  of  another  any  such  money,  is  guilty  of  embezzlement^  and  shall 
be  punished  by  fine  not  less  than  five  hundred  dollars,  and  not  more  than  the 
amount  embezzled,  or  by  imprisonment  not  less  than  one  year  nor  more  than 
ten  years,  or  by  both  such  fine  and  imprisonment ;  but  nothing  herein  shall  be 
held  to  prevent  the  delivery  of  any  such  money  upon  security,  according  to 
agreement,  of  parties  under  the  direction  of  the  court      [-B.  S.] 

An  assignee  in  bankruptcy  is  an  officer  of 
the  court,  but  the  funds  of  the  estate  which 
come  into  his  hands  are  not  required  to  be 
deposited  in  any  of  the  places  designated  in 
this  section  in  the  name  of  the  court  and  to 
its  credit,  and  an  indictment  for  embezzle- 
ment  by  such  an  officer  is  not  covered  by  this 
section.  U.  S.  v.  Bixby,  (1881)  6  Fed.  Rep. 
376.    See  also  (1874)   14  Op.  Atty.-Gen.  362. 


Act  of  March  24,  1871,  ch.  2,  17  Stat.  L. 
1,  2. 

This  section  was  amended  to  read  as  above 
by  Act  of  Feb.  18,  1875,  ch.  80,  18  Stat.  L. 
320.  The  amendment  consisted  of  striking 
out,  after  the  word  "  Treasurer "  the  word 
''  and,"  and  after  the  words  "  assistant  treas- 
urer, or"  the  word  "of,"  so  as  to  make  the 
section  read  as  above  given. 


Sec.  5505.  {Receiving  loan  or  deposit  from  officer  of  court.']  Every  per- 
son who  knowingly  receives,  from  a  clerk  or  other  officer  of  a  court  of  the 
United  States,  any  money  belonging  in  the  registry  of  such  court  as  a  deposit, 
loan,  or  otherwise,  is  guilty  of  embezzlement,  and  shall  be  punished  as  pre- 
scribed in  the  preceding  section.      [i2.  /S.] 


Act  of  March  24, 1871,  ch.  2, 17  Stat.  L.  2. 
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MONETS    PAYABLE    TO    OR    BY    OR 
RECEIVABLE  BY  UNITED  STATES. 

B.  8.  2366.    What  Coins  Receivable  in  Payment  for  Public  Lands,  73. 

3473.  Duties  and  Other  Debts  to  United  States,  in  What  Currency  to  Be  Paid, 

73- 

3474.  What  Coin  Receivable,  73. 

3475.  National  Bank  Notes  Receivable  for  Debts  of  United  States,  Except,  74. 

3476.  Treasury  Notes  Payable  for  Debts  of  United  States,  74. 

GROSS-BEFGRENCES. 

National  Banks^  see  that  title. 

Gold  Certificates,  Silver  Certificates,  Silver  Dollars,   Silver  Coin,   Treasury  Notes, 

and  Spanish  and  Mexican  Coin,  see  COINAGE,  MINTS,  AND  ASSAY 

OFFICES,  vol.  2,  pp.  119,  124-128,  132,  146. 
National  Bank  Notes,  see  also  NA  TIONAL  BANKS. 
Customs  Duties,  How  Payable,  see  CUSTOMS  DUTIES,  vol.  2,  p.  726. 


Sec.  2366.  [TTfea*  coins  receivable  in  payment  for  public  lands."]  The 
gold  coins  of  Great  Britain  and  other  foreign  coins  shall  be  received  in  all 
payments  on  account  of  public  lands,  at  the  value  estimated  annually  by  the 
Director  of  the  Mint,  and  proclaimed  by  the  Secretary  of  the  Treasury,  in 
accordance  with  the  provisions  of  section  thirty-five  hundred  and  sixty-four, 
Title,  "  The  Coinage/'      \_R.  8.] 

Act  of  March  3,  1823,  ch.  63,  3  Stat.  L.  779;  Act  of  Feb.  21,  1857,  ch.  56,  11  Stat.  L.  163. 

Sec.  3473.  IDvUes  cmd  other  debts  to  United  States,  in  what  currency  to 
he  paid.]  All  duties  on  imports  shall  be  paid  in  gold  and  silver  coin  only, 
coin  certificates  or  in  demand  Treasury  notes,  issued  under  the  authority  of  the 
acts  of  July  seventeen,  eighteen  hundred  and  sixty-one,  chapter  five;  and 
February  twelve,  eighteen  hundred  and  sixty-two,  chapter  twenty;  and  all 
taxes  and  all  otJier  debts  and  demands  than  duties  on  imports,  accruing  or 
becoming  due  to  the  United  States,  shall  be  paid  in  gold  and  silver  coin. 
Treasury  notes.  United  States  notes,  or  notes  of  national  banks.      [iJ.  8.] 


Act  of  Aug.  6,  1846,  ch.  90,  9  Stat.  L.  64; 
Act  of  Dec.  3,  1867,  ch.  1,  11  Stat.  L.  268;  Act 
of  July  17,  1861,  ch.  5,  12  Stat.  L.  259; 
Act  of  Aug.  5,  1861,  ch.  46,  12  Stat.  L. 
313;  Act  of  Feb.  12,  1862,  oh.  20,  12 
Stat.  L.  338;  Act  of  Feb.  25,  1862,  ch.  33, 
12  Stat.  L.  345,  346;  Act  of  July  11,  1862, 
ch.  142,  12  Stat.  L.  532;  Act  of  March  3, 
186.1,  ^h.  73,  12  SUt.  L.  710,  711;  Act  of 
June  3,  1864,  ch.  106,  13  Stat.  L.  106;  Act 
of  June  30,  1864,  ch.  172,  13  Stat.  L.  218. 

This  section  was  amended  to  read  as  above 
by  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat.  L. 


249.  The  amendment  consisted  in  adding 
after  the  word  "  only  "  the  words  "  coin  cer- 
tificates," and  in  striking  out  at  the  end  of 
the  section  the  words  "  and  upon  every  such 
payment  credit  shall  be  given  for  the  amount 
of  principal  and  interest  due  on  any  Treasury 
note  not  received  in  payment  on  the  day  when 
the  same  are  received." 

State  taxes.  —  In  Lane  County  v.  Oregon, 
(1868)  7  Wall.  (U.  S.)  81,  it  was  held  that 
the  Acts  of  1861  and  1862,  making  the  United 
States  notes  a  legal  tender  for  debts,  has  no 
reference  to  taxes  imposed  by  state  authority. 


Sec.  3474.  [^What  coin  receivable.]  No  gold  or  silver  other  than  coin  of 
standard  fineness  of  the  United  States,  shall  be  receivable  in  payment  of  dues 
to  the  United  States,  except  as  provided  in  section  twenty-three  hundred  and 
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sixty-six,  Title  "  Public  Lands,"  and  in  section  thirty-five  hundred  and  sixty- 
seven,  Title  "Coinage,  Weights,  and  Measures."      [ii.  iS.] 

Act  of  Aug.  31,  1852,  ch.  108, 10  Stat.  L.  97,  08;  Act  of  Feb.  21, 1857,  ch.  56,  11  Stat  L.  163. 

Sec.  3475.  [NationaZ  hank  notes  receivable  for  debts  of  United  States, 
except,]  The  notes  of  national  banks  shall  be  received  at  par  for  all  debts 
and  demands  ov^ing  by  the  United  States  to  any  person  within  the  United 
States,  except  intere3t  on  the  public  debt^  or  in  redemption  of  the  national 
currency.      [R.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  106. 

Sec.  3476.  [Treasury  notes  payable  for  debts  of  United  States.']  Treasury 
notes  bearing  interest  may  be  paid  to  any  creditor  of  the  United  States  at  their 
face  value,  excluding  interest,  or  to  any  creditor  willing  to  receive  them  at  par, 
including  interest.      [R.  S.] 

Act  of  March  3,  1863,  ch.  73, 12  Stat.  L.  710;  Act  of  June  30,  1864,  ch.  172,  13  Stat  L.  218. 


MONOPOLIES. 

See  TRADE  UNIONS,  COMBINATIONS,  AND  TRUSTS. 


MORMONS. 

See  BIGAMY,  POLYGAMY,  AND  UNLAWFUL  INTERCOURSE,   vol. 

I,  p.  704. 


MORTGAGE. 

Of  Vessels,  see  SHIPPING  AND  NA  VI G A  TION. 
Other  Mortgages,  see  GENERAL  INDEX, 


MURDER. 

See  HOMICIDE,  vol.  3,  p.  231. 


MUSEUMS. 

See  EDUCATION,  vol.  2,  p.  841. 


MUTINY. 


See  ARTICLES  FOR    THE  GOVERNMENT  OF  THE  NAVY,    vol.    1, 
p.  458;  ARTICLES  OF  WAR,  vol.  i,  p.  478;  SEAMEN. 
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I.  Organization  and  Powers,  79. 

B.  8.  5133.  Formation  of  National  Banking  Associations^  79. 
Act  of  yune  20^  1S74,  ch,  343^  81. 

Sec.    I.  Act  to  Be  Known  as  ''The  National  Bank  Act**  81. 
Act  of  May  2,  iSgo^  ch,  182,  81. 

Sec,  J/.  Provisions  Applicable  to  Territory  of  Oklahoma  —  Directors^  8i. 
K.  8.  5x34-  Requisites  of  Organization  Certificate^  8i. 

5135.  ffow  Certificate  Shall  Be  Acknowledged  and  Filed^  81. 
51^.  Corporate  Powers  of  Associations^  82. 
Act  of  May  r,  1886^  ch.  /j,  90. 

Sec,   7.  {Increase  of  Capital  Stock.     See  p.  102),  90. 
2.  Change  of  Name  and  Location^  90. 
J,  DebtSy  eic.j  Not  Affected  by  Change^  90. 
^  Liabilities  to  Continue^  90. 
Act  of  yuly  12^  1882^  ch.  2po,  90. 

Sec.    I.  Extension  of  Charter  for  Twenty  Years,  90. 

2,  Consent,  in  Writing  of  Two-thirds  of  Shareholders^  91, 
J.  Comptroller  to  Make  Examination  and  Isiue  Certificate^  91. 
-  4.  Rights,  Privileges,  etc.,  of  Banks  Preserved,  91. 

5.  Withdrawal  of  Nonconsenting  Shareholders  —  Preference  of  Old 

Shareholders,  91. 

6.  Redemption  of  Outstanding  Circulation  —  New  Notes  —  Cost  of 

New  Plates,  92. 

7.  Liquidation  of  Banks  Not  Accepting  Provisions  of  Act,  92. 

8.  {Bonds  to  Secure  Circulation  —  Amount  of  Circulation  —  Cost  of 

Transportation.     See  p.  114),  93. 
p.  {Withdrawal of  Circulation.     See  p.  115),  93. 
10.  Notes  Issued  on  Deposit  of  Bonds  —  RepecU  of  R.  S.,  sees.  S^7^y 

S176.     See  pp.  117,  119),  93. 
77.  {Exchange  of  Bonds.     See  Public  Debt),  93. 
12.  {Gold  Certificates  in  Exchange  for  Gold  Coin.     See  p.  125),  93. 
I  J.  {False  Certification  of  Checks.     See  p.  144),  93. 
14.  Act  May  Be  Repealed,  Altered,  etc.,  93. 
Act  of  April  12,  1902,  ch.  S03,  93. 

Extension  of  Charter  for  Twenty  Years,  93. 
E.  8.  5137.  Power  to  Hold  Real  Property,  93. 

5138.  Requisite  Amount  of  Capital,  95. 

5139.  Shares  of  Stock  and  Transfers,  96. 

5140.  How  Payment  of  the  Capital  Stock  Must  Be  Made  and  Proved, 

lOI. 

5141.  Proceedings  if  Shareholder  Fails  to  Pay  Instalments^  10 1. 

5142.  Increase  of  Capital  Stock,  102. 
Act  of  May  i,  1886,  ch.  73,  103. 

Sec.  I.  Increase  of  Capitcu  Stock,  103. 
E.  8.  5143.  Reduction  of  Capital  Stock,  103. 

5144.  Right  of  Shareholders  to  Vote^  104. 

5145.  Election  of  Directors,  104. 

5140.  Requisite  Qualifications  of  Directors,  104. 

5147.  Oath  Required  from  Directors,  105. 

5148.  Filling  Vacancies,,  105. 

5149.  Proceedings  Where  No  Election  Is  Held  on  t^e  Proper  Day^ 

105. 

5150.  Election  of  President  of  the  Board,  105. 

5151.  Individual  Liability  of  Shareholders,  105. 
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Act  of  yune  30y  1876,  ch,  1^6^  106. 

Sec,  2.  Enforcement  of  Individual  Liability  of  Shareholder^  106. 
B.  S.  5152.  Executors y  Trustees^  etc.^  Not  Personally  Liable^  108. 

5153.  Duties  and  Liabilities  When  Designated  as  Depositaries  of  Public 

Money  Sy  109. 
5x54.  Organization  of  State* Banks  as  NationeU  Banking  Associaiiom^ 

109. 
515c.  State  Banks  Having  Branches^  iii. 
5156.  Reservation  of  Rights  of  Associations  Organized  under  Act  of 

iS6jj  III. 

II.  Obtaining  and  Issuing  Circulating  Notes,  m. 

IL  8.  5157.    IVhat  Associations  Are  Governed  by  Chapters  2,  j,  and  4,  m. 

5158.  Registered  Bonds  Intended  by  the  Term  ''United  States  Bonds,'*  in. 

5159.  Deposit  of  Bonds  Required  Before  Issue  of  Circulating  Notes,  in. 
5100.  Increase  or  Reduction  of  Deposit  to  Correspond  with  Capital,  11  a. 

5161.  Exchange  of  Coupon  for  Registered  Bonds,  112. 

5162.  Manner  of  Making  Transfers  of  Bonds,  112. 

5163.  Registry  of  Transfers,  112. 

5164.  Notice  of  Transfer  to  Be  Given  to  Association  Interested^  113. 


516  c  Examination  of  Registry  cmd  Bonds,  113. 


5166.  Annucd  Examination  of  Bonds  by  Associations,  113. 

5167.  Custody  of  Bonds,  Collection  of  Interest,  etc.,  113. 
Actofyune  20,  1874,  ch.  343,  114. 

Sec,  4.    Withdrawal  of  Circulating  Notes  and  Taking  up  Bonds  Deposited, 
114. 
Actof  yuly  12,  1882,  ch,  2QO,  114. 

Sec,  8.  Amount  of  Bonds  to  Secure  Circulating  Notes  —  Cost  of  Trans- 
portation for  Reducing  or  Retiring  Circulation,  114. 
p.    Withdrawal  of  Circulating  Notes  and  Bonds  Deposited,  115. 
X.  8.  5168.   Comptroller  to  Determine  if  Associations  Can  Commence  Business, 

115. 

5169.  Certificate  of  Authority  to  Commence  Banking  to  Be  Issued,  1:6. 

5170.  Publication  of  Certificate,  117. 

5171.  {Delivery  of  Circulating  Notes — Repealed),  117. 
Act  of  March  14,  igoo,  ch,  41,  117. 

Sec,  12,  Issue  of  Circulating  Notes  to  Banks  —  Substitution  of  Bonds,  117. 
&.  S.  5172.  Printing,  Denominations,  and  Form  of  the  Circulating  Notes^  118. 
Act  o/yune  20, 1874,  ch,  343,  118. 

Sec,  5.  Charter  Numbers  to  Be  on  Notes,  118. 
Act  of  March  3, 187s,  ^^-  A7^»  119- 

Sec,  I,  Bank  Notes  to  Be  Printed  on  Distinctive  Paper,  119. 
B.  S.  5173.  Plates  and  Dies  to  Be  under  Control  of  Comptroller,  119. 
t^lj^,'  Annual  Examination  of  Plates,  Dies,  etc,  119. 
5175.  Limit  to  Issue  of  Notes  undep  Five  Dollars,  119, 
5176-  {Limit  of  Amount  of  Circulation  of  Certain  Banks — Repealed), 

119. 
5177.  (JJmit  of  Aggregate  Amount  of  Circulating  Notes  —  Repealed), 
120. 
Act  of  y an,  14,  1873,  ch,  13,  120. 

Sec,  3,  Aggregate  Amount  of  Circulating  Notes  Not  Limited,  120. 
&.  S.  5178.  {Apportionment  of  Aggregate  Amount  of  Circulating  Notes  ^^ 

Repealed)^  120. 

5179.  {Equalizing  the  Apportionment  of  Circulating  Notes — Repealed)^ 

120. 

5180.  {How  the  Necessary  Amount  of  Notes  Shall  Be  Withdrawn  — 

Repealed),  120. 

5181.  {Removal  of  Association  to  Another  State — Repealed),  12a 

5182.  For  What  Demands  National  Bank  Notes  May  Be  Received,  lai. 

5183.  Issue  of  Other  Notes  Prohibited,  121. 

5184.  Destroying  and  Replacing  Worn-out  and  Mutilated  Notes,  lai. 

5185.  Organization  of  Associations  to  Issue  Gold  Notes  Authoriud^  las. 
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Act  of  y an.  jp,  iSjs^  ^^-  -^Pi  122. 

Removal  of  Limit  of  Circulation  of  Gold  Note  Banks^  laa. 
Act  of  Feb.  14^  1880^  ch.  25-,  122. 

Conversion  of  National  Gold  Banks  into  Currency  Banks^  122. 
B.  8.  5186.    Their  Lawful  Money  Reservey  and  Duty  of  Receiving  Notes  of 

Other  Associations y  123. 

5187.  Penalty  for  Issuing  CirculcUiftg  Notes  to  Unauthorized  Associa* 

tionsy  123. 

5188.  Penalty  for  Imitating  NationcU  Bank  Notes  y  etCy  123. 

5189.  Penalty  for  Defacingy  etc..  National  Bank  Notes  y  123. 

in.  Regrulatlon  of  the  Banking  Business,  1 24. 

B.  8.  5x90.  Place  of  Business y  124. 

519Z.   ^^ Lawful  Money  Reserve**  Prescribedy  124. 

5x92.   What  May  Be  Counted  Toward  the  ^'^ Lawful-money  ReservCy* 

"5- 
5x93*  {Certain  Certificates  of  Deposit  May  Be  Counted — Repealed^ 

5194.  {Limttation  on  the  Power  to  Issue  Such  Certificates — Superseded^ 
125. 
Act  of  yuly  I2y  i882y  ch.  2pOy  125. 

Sec.  12,  Gold  Certificates    and  Silver   Certificates    as  Part   of  Lawful 
ReservCy  125. 
Act  of  yune  20y  1874^  ch.  J4jy  126. 

Sec.  I.  (Act  to  Be  Known  as  *'The  National  Bank  Act:*     See  p.  81), 
126. 
2,  Lawful  Money  Reserve  Determined  by  Amount  of  Deposits,  \  26. 
J.  Five  Per  Cent,  of  Reserve  on  Deposit  to  Redeem  Circulation  — 
Mutilated  Notes  —  Cost  of  Transportationy  126. 

4.  (  Withdrawal  of  Circulating  Notes  and  Taking  up  Bonds  Deposited. 

See  p.  114),  127. 

5.  {Charter  Numbers  to  Be  Printed  on  Notes.     See  p.  118),  127. 

6.  {Limit  of  United  States  Notes.     See  Currency,  vol.  2,  p.  369), 

127. 

7.  ( Withdrawal  of  Currency  to  Secure  Equitable  Distribution  — 

Repeatedly  127. 

8.  (Failure  of  Bank  to  Comply  with  Requisitions  —  Repeatedly  137. 
g.  {Redistribution  of  Currency  Withdrawn  —  Repeatedly  128. 

Act  of  March  3y  187s ^  ch.  130,  128. 

Sec.  J.  Reimbursement  of   Treasury  for  Cost  of  Redemptiony   etc.y   of 
Bank  NoteSy  1 28. 
Act  of  yuly  I4y  i8gOy  ch.  708^  128. 

Sec.  6.  Disposal  of  Deposits  for  Redemption  of  Circulationy  128. 
Act  of  yuly  28y  i8p2y  ch.  ji^y  129. 

Redemption  of  National  Bank  Notes  Lost  or  Stolen  and  Without 
Proper  Signatures y  129. 
X.  8.  5I95*  Place  for  Redemption  of  Circulating  Notes  to  Be  Designatedy  129. 
Act  of  March  Sy  1887 y  chyj78y  130. 

Sec.  I.  Additioncil  Reserve  Cities y  130. 

2,  Additional  Central  Reserve  CitieSy  130. 

3.  {Amends  Act  of  yan.  I4y  i87Sy  ch.  iSy  sec.  30.     See  Currency, 

vol.  2,  p.  370),  130. 
X.  8.  5196.  National  Banks  to  Receive  Notes  of  Other  National  BankSy  130. 

5197.  Limitation  upon  Rate  of  Interest  Which  May  Be  Takeny  130. 

5198.  Consequences  of  Taking  Usurious  Inter  est  y  133. 

5199.  DrvidendSy  139. 

5200.  Limit  to  Liabilities  Which  May  Be  Incurred  by  Any  One  Person^ 

etc.y  139. 

5201.  Associations  Not  to  Loan  or  Purchase  Their  Own  Stocky  14a 

5202.  Limit  upon  Indebtedness  to  Be  Incur redy  141. 

5203.  Restriction  upon  Use  of  Circulating  Notes y  142. 

5204.  Prohibition  upon  Withdrawal  of  Capital^  142-. 
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B.  S.  5205.  Enforcing  Payment  of  Deficiency  in  Capital  Stocky  143. 

5206.  Restriction  upon  Use  of  Notes  of  Other  Banks ^  143. 

5207.  United  States  Notes  Not  to  Be  Held  as  Collateral,  etc.;  PenaUy^ 

144. 

5208.  Penalty  for  Falsely  Certifying  Checks,  144. 
Act  of  yuly  I2y  1882,  ch.  2go,  145. 

Sec.  I  J.  Punishment  for  Falsely  Certifying  Checks  ^  etc.,  145. 
B.  S.  5209.  Embezzlement;  Penalty^  145. 

5210.  List  of  Shareholders,  etc,  to  Be  Kept,  152. 

521 1.  Reports  to  Comptroller  of  the  Currency,  152. 
Act  of  Feb.  26,  1 881,  ch.  82,  154. 

Verification  of  Reports^  154. 
B.  S.  5212.   Reports  as  to  Dividends,  ^54. 

5213.  Penalty  for  Failure  to  Make  Reports,  154. 
Act  of  June  JO,  1876,  ch.  1^6,  154. 

Sec.  6.  Reports  of  Savings  and  Trust  Companies,  154, 
R.  S.  5214.  Duties  Payable  to  the  United  States,  155. 
Act  of  March  14,  igoo,  ch.  41,  156. 

Sec.  13.    Tax  on  Circulating  f^otes,  1 56. 
R.  S.  5215.  Half-yearly  Return  of  Circulation,  Deposits^  and  Capital  Stocky 

156. 

5216.  Penalty  for  Failure  to  Make  Return,  156. 

5217.  Penalty  for  Failure  to  Pay  Duties,  156. 

5218.  Refunding  Excessive  Duties,  156. 

5219.  State  Taxation,  157. 

lY.  Dissolution  and  Receivership,  166. 

B.  8.  5220.  Voluntary  Dissolution  of  Associations,  166. 

5221.  Notice  of  Intent  to  Dissolve,  167. 

5222.  Deposit  of  Lawful  Money  to  Redeem  Outstanding  CirculcUion,  167. 

5223.  Exemption  as  to  an  Association  Consolidating  with  Another,  167. 
'    5224.  Re-assignment  of  Bonds  and  Redemption  of  Notes,  etc.,  168. 

5225.  Destruction  of  Redeemed  Notes,  168 

5220.  Mode  of  Protesting  Notes,  168. 
5227*  Examination  by  Special  Agent,  169. 
5220.  Continuing  Business  After  Default,  169. 

5229.  Notice  to  Holders  —  Redemption  at  Treasury  —  Cancellation  of 

Bonds,  169. 

5230.  Sale  of  Bonds  at  Auction,  170. 

5231.  Sale  of  Bonds  at  Private  Sale,  170. 

5232.  Disposal  of  Protested  Notes,  1 70. 

5233.  Cancellation  of  National-bank  Notes,  170. 

5234.  Appointment  of  Receivers,  170. 

5235.  Notice  to  Present  Claims,  176. 
5230.  Dividends,  176. 

5237-  Injunction  upon  Receivership,  179. 

5238.  Fees  and  Expenses,  180. 

5239.  Penalty  for  Violation  of  This  Title,  180. 
Act  of  yune  30,  1876,  ch.  1^6,  183. 

Sec.  I.  Appointment  of  Receiver,  When  Authorized,  183. 

2.  (Enforcement  of  Individual  Liability  of  Shareholders.     See  supra^ 

p.  106),  184. 
J.    Winding  Up  Affairs  —  Meeting  of  Shareholders  —  Election  of 

Agent  —  Distribution  of  Assets,  184. 
4.  (^Amends  R.  S.,  sec.  J'^oj.     See  supra,  p.  143),  186. 
J.  (Disbursing   Officers   and  Bank  Officers  to  Stamp  Counterfeit, 
Altered,   and  Worthless  Notes.      See  Counterfeiting   and 
Forging,  vol.  2,  p.  317),  186. 
6,  (Reports  of  Sailings  and  Trust  Companies.    See  supra,  p.  1 54),  186. 
Act  of  March  2g,  1886,  ch.  28,  186. 

Sec.  I    Receiver  May  Purchase  Property  in  Which  Bank  Hcts  Equities  by 
Consent  of  Comptroller,  186. 
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Sec.  2.  Approval  of  Comptroller  and  Secretary  of  Treasury  Required^ 

187. 
J.  Payments^  How  Made,  187. 
B.  8.  5240.  Appointment  of  Occasional  Examiners^  187. 

5241.  Limit  of  VisitoricU  Powers,  188. 

5242.  Transfers,  When  Void,  188. 

5243.  Use  of  the  Title  ''National,**  191. 

Y.  The  Comptroller  of  the  Currency,  192. 

&.  8.    324.  Bureau  of  the  Comptroller  of  the  Currency,  192. 

325.  Comptroller  of  the  Currency,  192. 

326.  Bond  and  Oath  of  Office  of  Comptroller  of  the  Currency,  192. 
Deputy  Comptroller  of  the  Currency,  192. 
Clerks,  1^3. 

329.  Interest  tn  National  Banks,  193. 

330.  {Seal  of  Comptroller  of  the  Currency.    See  Seals),  193. 

331.  Rooms,  Vaults,  Furniture,  etc,  for  Currency  Bureau,  193. 

332.  Banks  in  District  of  Columbia,  193. 

333.  {Report  of  Comptroller.     See  Estimates,  Appropriations,  and 

Reports,  vol.  2,  p.  932),  193. 

VL  Aetions  By  and  Against  National  Banks,  193. 

Act  of  Aug,  I  J,  1888,  ch.  866,  193. 

Sec,  4,   jurisdiction  of  Suits  By  and  Against  National  Banks,  193. 
B-  8.  5198.  Locality  of  Actions,  196. 

736.  Proceedings  to  Enjoin  Comptroller  of  the  Currency,  197. 

029.  jurisdiction  of  Circuit  Court,  197. 

380.  Conduct  of  Suits  Involving  National  Banks,  197. 

CBOSS-KEFEBEKCES. 

As  Public  Depositaries,  see  PUBLIC  MONEYS, 
Deposit  of  Public  Moneys  by  Postmasters,  see  POSTAL  SERVICE. 
State  Taxation  of  National  Bank  Notes,  see  CURRENCY,  vol.  2,  p.  371. 
Destruction  of  National  Bank  Notes  by  Maceration,  see  CURRENCY,  vol.  2,  p.  368. 
Counterfeiting  National  Bank  Notes,  see  COUNTERFEITING  AND  FORG^ 
INGy  vol.  2,  p.  299. 


[L  Oboavizatiov  avb  Powebs.] 

Sec.  5133.  \FoTwjaiion  of  national  hanking  dssociaiions.']  Associations 
for  carrying  on  the  business  of  banking  under  this  Title  may  be  formed  by  any 
number  of  natural  persons,  not  less  in  any  case  than  five.  They  shall  enter 
into  articles  of  association,  which  shall  specify  in  general  terms  the  object  for 
which  the  association  is  formed,  and  may  contain  any  other  provisions,  not 
inconsistent  with  law,  which  the  association  may  see  fit  to  adopt  for  the  regula- 
tion of  its  business  and  the  conduct  of  its  affairs.  These  articles  shall  be 
signed  by  the  persons  uniting  to  form  the  association,  and  a  copy  of  them 
shall  be  forwarded  to  tilie  Comptroller  of  the  Currency,  to  be  filed  and  preserved 
in  his  office.     [R.  5.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  Chapter  3,  sees.  6190-6219,  ''  Regulation  of 

100.  the  Banking  Business." 

"This    title."  —  Title    62   of    the   Revised  Chapter   4,   sees.   6220-6243,   "Dissolution 

Statutes,  entitled  "  National  Banks,"  consists  and  Receivership." 

of  fotir  chapters  as  follows:  Constitutionality  of   Act.  —  The   National 

Chapter  1,  sees.  6133-5166,  "Organization  Bank  Act  is  constitutional.    Under  the  gen- 

and  Powers."  eral  enumeration  of  its  powers  Congress  has 

Chapter  2,  sees.  6157-5189,  "  Obtaining  and  power  to  incorporate  a  bank.    M'Culloch  v. 

lasniog  Circulating  Notes."  Maryland,    (1819)    4  Wheat.    (U.   S.)    316; 
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Farmers',  etc.,  Nat.  Bank  v.  Dearing,  (1875) 
91  U.  S.  29;  Pollard  v.  State,  (1880)  65  Ala. 
628;  Stetson  v.  Bangor,  (1868)  56  Me.  274; 
Flint  V.  Board  of  Aldermen,  (1868)  09  Mass. 
141. 

Status  of  Banks.  —  The  national  bank  sys- 
tem was  devised  to  provide  a  national  cur- 
rency secured  by  a  pledge  of  United  States 
bonds,  and  national  banks  are  agencies  or  in- 
struments of  the  government  for  that  pur- 
pose. Davis  V,  Elmira  Sav.  Bank,  (1896) 
161  U.  S.  275;  Pollard  v.  State,  (1880)  65 
Ala.  628;  Stetson  v.  Bangor,  (1868)  56  Me. 
274;  Pittsburg  v.  Pittsburgh  First  Nat. 
Bank,  (1867)  55  Pa.  St.  45. 

State  control  and  regulation.  —  ''National 
banks  are  instrumentalities  of  the  federal 
government,  created  for  a  public  purpose  and 
att  such  necessarily  subject  to  the  paramount 
authority  of  the  United  States.  It  follows 
that  an  attempt  by  a  state  to  define  their 
duties  or  control  the  conduct  of  their  affairs 
is  absolutely  void  wherever  such  attempted 
exercise  of  authority  expressly  conflicts  with 
the  laws  of  the  United  Gtates  and  either  frus- 
trates the  purpose  of  the  national  legislation 
or  impairs  the  efficiency  of  these  agencies  of 
the  federal  government  to  discharge  the 
duties  for  the  performance  of  which  they  were 
created.  These  principles  are  axiomatic  and 
are  sanctioned  by  the 'repeated  adjudications 
of  this  court."  Davis  v,  Elmira  Sav.  Bank, 
(1896)  161  U.  S.  275,  approved  in  Easton  i;. 
Iowa,  (1903)   188  U.  S.  238. 

Criminal   liabiliiy,  —  In   Easton  v,   Iowa, 
(1903)  188  U.  S.  220,  it  was  held  that  a  state 
law  which  forbade  a  bank  when  insolvent  to 
accept  or  receive  a  deposit,  and  made  the 
officer    who     accepted     such    deposit     with 
knowledge  of  the  insolvency  criminally  liable 
therefor,  was  invalid  so  far  as  it  applied  to 
national  banks,  the  court  saying :     ''  Our  con- 
clusions  upon   principle   and   authority   are 
that  Congress,  having  power  to  create  a  sys- 
tem of  national  banks,  is  the  judge  as  to  the 
extent  of  the  powers  which  should  be  con- 
ferred  upon  such  banks,   and   has  the  sole 
power  to  regulate  and  control  the  exercise  of 
their  operations;  that  Congress  has  directly 
dealt  with  the  subject  of  insolvency  of  such 
banks  by  giving  control  to  the  secretary  of 
the  treasury  and  the  comptroller  of  the  cur- 
rency, who  are  authorized  to  suspend  the  ope- 
rations  of   the   bank  and   appoint   receivers 
thereof  when  they  become  insolvent,  or  when 
they  fail  to  make  good  any  impairment  of 
capital;     that  full  and  adequate  provisions 
have  been  made  for  the  protection  of  creditors 
of  such  institutions  by  requiring  frequent  re- 
ports to  be  made  of  their  condition  and  by 
the  power  of  visitation  by  federal  officers; 
that  it  is  not  competent  lor  the  state  legisla- 
tures to  interfere,  whether  with  hostile  or 
friendly  intentions,  with  national  banks  or 
their  officers  in  the  exercise  of  the  powers  be- 
stowed upon   them   by   the  general   govern- 
ment." 

In  Allen  t?.  Carter,  (1888)  119  Pa.  St.  192, 
it  was  held  that  the  state  law  which  forbade 
*'«Dy  cashier  of  any  bank"  to  "engage  di- 


rectly or  indirectly  in  the  purchase  or  sale 
of  stock  or  in  any  other  profession,  occupa- 
tion, or  calling  other  than  that  of  his  duty 
as  cashier"  and  declaring  the  same  to  be  a 
misdemeanor,  was  not  applicable  to  national 
banka 

In  Com.  17.  Ketner,  (1880)  92  Pa.  St.  372» 
it  was  held  that  a  state  law  punishing  the 
offense  of  embezzlement  by  an  officer  of  "  any 
bank"  was  not  applicable  to  national  banks, 
and  a  similar  holding  was  made  in  People  v. 
Fonda,  (1886)  62  Mich.  401.  Com.  v.  Felton, 
(1869)  101  Mass.  204. 

Access  to  hooks.  —  A  state  statute  giving^ 
to  stocldiolders  reasonable  access  to  the  books 
and  papers  of  the  bank  for  inspection  and  ex- 
amination has  been  held  applicable  to  na- 
tional banks  located  within  the  state  and  the 
right  enforced  by  mandamus  against  the  offi- 
cer having  charge  of  the  books.  Winter  v. 
Baldwin,  (1889)  89  Ala.  483.  And  the  right 
of  access  to  books  and  papers  has  also  been 
enforced  in  the  absence  of  a  statute.  TuttU 
t7.  Iron  Nat.  Bank,  (1902)   170  N.  Y.  9. 

Regulation  of  business  by  bank.  —  A  by- 
law giving  to  the  bank  a  lien  on  stock  of  its 
debtors,  or  which  prohibits  a  transfer  while 
the  stockholder  is  indebted  to  the  bank,  is 
not  a  "  regulation  of  its  business  and  the  con- 
duct of  its  affairs"  within  the  meaning  of 
this  section,  and  is  not  such  a  regulation  as 
national  banks  have  a  right  to  make,  and 
such  by-law  is  invalid  for  any  purpose.    Bul- 
lard  V.  National  Eagle  Bank,  (1873)  18  Wall. 
(U.  S.)  589;  South  Bend  First  Nat.  Bank  V. 
Lanier,  (1870)  11  Wall.  (U.  S.)  369;  Evans- 
ville  Nat.  Bank  v.  Metropolitan  Nat.  Bank, 
(1871)  2  Biss.   (U.  S.)  527,  8  Fed..Cas.  No. 
4,573;  Louisville  Second  Nat.   Bank  v.  Na- 
tional State  Bank,    (1874)    10  Bush    (Ky.) 
367;  Hagar  v.  Union  Nat.  Bank,   (1874)   63 
Me.  511;     Delaware,  etc.,  R.  Co.  v.  Oxford 
.Iron  Co.,  (1884)  38  N.  J.  Eq.  340;  Conklin  9. 
Oswego  Second  Nat.  Bank,  (1871)   45  N.  Y. 
655;  Rosenback  v.  Salt  Springs  Nat.  Bank, 
(1868)    53  Barb.   (N.  Y.)   495;  Buffalo  Ger- 
man Ins.   Co.  V,  Buffalo  Third  Nat.   Bank, 
(1900)  162  N.  Y.  163;  Goodbar  v.  City  Nat. 
Bank,    (1890)    78  Tex.  461;     Feckheimer  v. 
National    Exch.    Bank,    (1884)    79    Va.   80. 
The  following  cases  holding  or  intimating  a 
contrary  doctrine  are  either  expressly  or  by 
implication    overruled   by    the    cases    above 
cited:     Matter  of  Bigelaw,  (1868)  2  Ben.  (U. 
S.)  469,  3  Fed.  Cas.  No.  1,395;  In  re  Dunker- 
son,  (1868)  4  Biss.  (U.  S.)  227,  8  Fed.  Cas. 
No.  4,156;  ICnight  V.  Old  Nat.  Bank,  (1871) 
3  Cliff.  (U.  S.)  429,  14  Fed.  Cas.  No.  7,885; 
Pendergast  v.  Stockton  Bank,  (1871)  2  Sawy. 
(U.  S.)   108;  Weyer  v,  Franklin  Second  Nat. 
Bank,  (1877)   57  Ind.  198;  Young  v.  Vough, 
(1873)   23  N.  J.  Eq.  325;  Lockwood  v.  Me- 
chanics Nat.  Bank,   (1869)   9  R.  I.  335;  Lee 
V.  Citizen's  Bank,   (1872)   5  Ohio  Dec   (Re- 
print) 21,  1  Am.  L.  Rec.  385. 

Amendment  of  articles.  —  National  bank- 
ing associations  can  amend  their  articles  in 
any  manner  which  does  not  conflict  with  the 
provisions  of  the  law.  National  Banking 
Assoc,  (1882)  17  Op.  Atty.-Gen.  288. 
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[Sbg.  1.]  [Act  to  he  known  as  "  the  national  bank  act."']  That  the  act 
entitled  "  An  act  to  provide  a  national  cxirrencj  secured  by  a  pledge  of  United 
States  bonds,  and  to  provide  for  the  circulation  and  redemption  thereof/' 
approved  June  third,  eighteen  hundred  and  sixty  four,  shall  hereafter  be  known 
as  "  the  national-bank  act."      118  Stat.  L.  ISS.] 

This  18  from  the  Act  of  June  20,  1874,  ch.  343.  For  reference  to  entire  Act,  see  infra,  p.  126. 
The  proviaioiuft  of  the  Act  mentioned  in  the  text  are  incorporated  in  R.  S.  sees.  6133-6243. 


Sbo.  17.  ^Provisions  applicable  to  Territory  of  Oklahoma  —  directors.'] 
That  the  provisions  of  title  sixty-two  of  the  Eevised  Statutes  of  the  United 
States  relating  to  national  banks,  and  all  amendments  thereto,  shall  have  the 
same  force  and  effect  in  the  Territory  of  Oklahoma  as  elsewhere  in  the  United 
States:  Provided,  That  persons  otherwise  qualified  to  act  as  directors  shall 
not  be  required  to  have  resided  in  said  Territory  for  more  than  three  months 
inmiediately  preceding  their  election  as  such.      {^£6  Stat,  L.  89.] 

This  is  from  the  Act  of  May  2, 1890,  ch.  182,  "  to  provide  a  temporary  government  for  the 
Tenitory  of  Oklahoma,"  etc..     For  a  full  reference  to  such  Act,  see  Tebbitobibs. 

S6C.  5134.  \_Requisites  of  orgamzation  certificate.]  The  persons  uniting 
to  form  such  an  association  shall,  under  their  hands,  make  an  organization  cer- 
tificate, which  shall  specifically  state : 

First  The  name  assumed  by  such  association ;  which  name  shall  be  subject 
to  the  approval  of  the  Comptroller  of  the  Currency. 

Second*  The  place  where  its  operations  of  discount  and  deposit  are  to  be 
carried  on,  designating  the  State,  Territory,  or  district,  and  the  particular 
county  and  city,  town,  or  village. 

Third.  The  amount  of  capital  stock  and  the  number  of  shares  into  which 
the  same  is  to  be  divided. 

Fourth.  The  names  and  places  of  residence  of  the  shareholders  and  the 
number  of  shares  held  by  each  of  them. 

Fifth.  The  fact  that  the  certificate  is  made  to  enable  such  persons  to  avail 
themselves  of  the  advantages  of  this  Title.     \_R.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  name  that  the  comptroller  approves.    Balti- 

101.  more  Third  Nat.  Bank  v.  Teal,  (1881)  6  Fed. 

Organization  in  Alaska.  —  Under  the  Act  Rep.  503. 

of  May  18,  1884,  ch.  53  (23  Stat.  L.  24),  to  Judicial  notice  of  incorporation.  —  A  state 

organize  a  civil  government  in  Alaska,  and  court  will  take  judicial  notice  of  the  general 

the  provisions  of  this  section,  national  banks  laws  of  the  United  States,  and  such  being  the 

may  he  organized  in  the  territory  of  Alaska.  fact  it   is  competent  for  an   association   to 

Alaska  National  Banking  Assoc,   (1890)    19  prove  by  parol  that  it  is  carrying  on  a  general 

Op.  Atty.-Gen.  678.  banking  business  as  a  national  bank  author- 

drganization  in  Indian  Territory,  held  im-  ized  by  the  general  laws  of  the  United  States 

lawful  as  to  certain  places  covered  by  Indian  under  the  name  by  which  it  sues.    Yakima 

treaties.     See  National  Bank  in  IndUn  Ter.,  Nat.   Bank  v,  Knipe,    (1893)    6  Wash.  348, 

(1889)   19  Op.  Atty.-Gen.  342.  followed  in  National  Bank  of  Commerce  V. 

Name.  —  The  association  may   adopt  any  Galland,  (1896)   14  Wash.  502. 

S6C.  5135.  [How  certificate  shall  he  acknowledged  amd  filed.]  The  organ- 
ization certificate  shall  be  acknowledged  before  a  judge  of  some  court  of 
record,  or  notary  public;  and  shall  be,  together  with  the  acknowledgment 
thereof,  authenticated  by  the  seal  of  such  court,  or  notary,  transmitted  to  the 
Comptroller  of  the  Currency,  who  shall  record  and  carefully  preserve  the  same 
in  his  office.     [JR.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  101. 

Copies  of  certificate  as  evidence.  —  See  R.  S.  sec.  885,  title  Evidenoe,  vol.  3,  p.  27. 
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Sec.  5136.  [Corporate  powers  of  associations.]  Upon  duly  making  and 
filing  articles  of  association  and  an  organization  certificate,  the  association 
shall  become,  as  from  the  date  of  the  execution  of  its  organization  certificate, 
a  body  corporate,  and  as  such,  and  in  the  name  designated  in  the  organization 
certificate,  it  shall  have  power  — 

First  To  adopt  and  use  a  corporate  seal. 

Second.  To  have  succession  for  the  period  of  twenty  years  from  its  organ- 
ization, unless  it  is  sooner  dissolved  according  to  the  provisions  of  its  articles 
of  association,  or  by  the  act  of  its  shareholders  owning  two-thirds  of  its  stock, 
or  unless  its  franchise  becomes  forfeited  by  some  violation  of  law. 

Third.  To  make  contracts. 

Fourth.  To  sue  and  be  sued,  complain  and  defend,  in  any  court  of  law  and 
equity,  as  fully  as  natural  persons. 

Fifth.  To  elect  or  appoint  directors,  and  by  its  board  of  directors  to  appoint 
a  president,  vice-president,  cashier,  and  other  officers,  define  their  duties, 
require  bonds  of  them  and  fix  the  penalty  thereof,  dismiss  such  officers  or  any 
of  them  at  pleasure,  and  appoint  others  to  fill  their  places. 

Sixth.  To  prescribe,  by  its  board  of  directors,  by-laws  not  inconsistent  witii 
law,  regulating  the  manner  in  which  its  stock  shall  be  transferred,  its  directors 
elected  or  appointed,  its  officers  appointed,  its  property  transferred,  its  general 
business  conducted,  and  the  privileges  granted  to  it  by  law  exercis^  and 
enjoyed. 

Seventh.  To  exercise  by  its  board  of  directors,  or  duly  authorized  officers 
or  agents,  subject  to  law,  all  such  incidental  powers  as  shall  be  necessary  to 
carry  on  the  business  of  banking;  by  discounting  and  negotiating  promissory 
notes,  drafts,  bills  of  exchange,  and  other  evidences  of  debt;  by  receiving 
deposits ;  by  buying  and  selling  exchange,  coin,  and  bullion ;  by  loaning  money 
on  personal  security;  and  by  obtaining,  issuing,  and  circulating  notes  accord- 
ing to  the  provisions  of  this  Title. 

But  no  association  shall  transact  any  business  except  such  as  is  incidental 
and  necessarily  preliminary  to  its  organization,  until  it  has  been  authorized  by 
the  Comptroller  of  the  Currency  to  commence  the  business  of  banking.    [B.  5.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.    *  National  Bank  Act  does  not  forbid  the  stock- 

101.  holders  of  an  expiring  corporation  from  or- 

Eactension  of  charter.  —  See  Acts  of  July  ganizing  a  new  banking  association,  nor  from 

12,  1882,  ch.  290,  and  April  12,  1902,  ch,  503,  assuming  the  name   of  the  old   corporation 

infra,  pp.  90,  93.  with  the  approval  of  the  comptroller.    Na- 

Term    of    corporation.  —  An    association  tipnal  Banking  Assoc,  (1882)    17  Op.  Atty.- 

organized  for  a  period  of  less  than  twenty  Gen.  288. 

years  from  the  date  of  the  Act  cannot  by  Power  to  sue  and  be  sued.  —  The  effect  of 

amending  its  articles  extend  the  period  to  the  provision  in  subdivision  4  of  this  section 

twenty    years    from    such     date.    National  is  not  to  give  to  the  corporation  the  capacity 

Banking  Assoc,    (1882)    17   Op.   Atty.-Gren.  to  be  sued  in  every  court  within  the  United 

288.  States,  whether  state  or  federal,  or  to  give 

Effect  of  expiration  of  charter.  —  On  the  to  every  such  court  jurisdiction  over  every 
expiration  of  the  time  limit  of  its  charter  the  suit  which  nmy  be  brought  in  it  wherein  the 
bank  still  continues  to  exist  as  a  person  in  corporation  is  defendant.  Its  only  proper 
law  capable  of  suing  and  being  sued  until  its  effect  as  regards  the  corporation  when  a  de- 
affairs  are  completely  settled.  Farmers  Nat.  fendant,  is  to  provide  that  when  the  corpora- 
Bank  V.  Backus,  (1898)  74  Minn.  264.  tion   has  been  brought   as  a  suitor,   into   a 

Conversion  into  state  bank.  —  A  national  court  which  has  jurisdiction  of  the  suit»  it 

banking  association  upon  the  expiration  of  shall  stand  in  court  in  all  respects  in  the 

the  period  limited  for  its  duration  may  be  same  position  as  regards  its  own  rights  or  the 

converted  into  a  state  bank  under  the  laws  rights  of  others  against  it  as  to  the  subject- 

of  the  state   provided   it  has  liquidated  its  matter  of  the  suit  in  which  a  natural  persQii 

affairs  agreeably  to  the  National  Bank  Act.  who  is  a  suitor  in  such  court  can  stand;  and 

National    Banking   Assoc,     (1882)     17    Op.  the  provision  leaves  the  question  as  to  the 

Atty.-Gen.  288.  proper   court  in    which    the    suit   is    to   be 

OiganiKation   of  new   corporation,  —  The  brought  in  respect  of  jurisdiction  to  be  de- 
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termined  bj  other  provisions  of  law.  Manu- 
facturers' Nat.  Bank  v,  Baack,  (1871)  8 
Blatchf.  (U.  S.)  137,  16  Fed.  Cas.  No.  9,052; 
St.  Louis  Nat.  Bank  v.  Allen,  ( 1881 )  5  Fed. 
Rep.  551;  St.  Louis  Nat.  Bank  v,  Brinkman, 
(1880)  1  Fed.  Rep.  45.  But  see  Continental 
Nat.  Bank  17.  Folsom,  (1887)  78  Ga.  449. 
See,  as  to  jurisdiction,  infra,  div.  VI. 

Removal  of  officers.  —  All  ministerial  offi- 
cers and  agents  of  the  bank  are  subject  to  re- 
moval at  the  pleasure  of  the  board  regardless 
of  by-laws  or  contracts,  relating  to  annual 
appointments  or  terms  of  service.  Wester- 
velt  V.  Mohrenstecher,  (G.  G.  A.  1896)  76 
Fed.  Rep.  118;  Taylor  v.  Button,  (1864)  43 
Barb.  (N.  Y.)  195;  Stevens  v.  Orton,  (1896) 
(Supm.  Ct.  Spec.  T.)  18  Misc.  (N.  Y.)  538; 
Brandon  First  Nat.  Bank  v.  Briggs,  (1894) 
69  Vt.  12;  Harrington  v.  Ghittenango  First 
Nat.  Bank,  (1873)  1  Thomp.  &  G.  (N.  Y.) 
361. 

Adoption  of  by-laws.  —  A  majority  of  the 
directors  at  a  regularly  or  legally  called 
meeting  when  a  quorum  is  present  is  suffi- 
cient to  enact  by-laws,  and  a  by-law  infor- . 
mally  adopted  may  be  subsequently  ratified, 
and  without  any  record  of  adoption  may  be 
proved  by  the  usage  and  acts  of  the  bank  and 
parties  dealing  with  it.  Lockwood  v.  Me- 
chanics Nat.  Bank,  (1869)  9  R.  I.  335. 

Bankino  Powers. 

Limited  to  grant.  —  The  federal  statutes 
relative  to  national  banks  constitute  the 
measure  of  authority  of  such  corporations. 
They  have  no  other  powers  than  such  as  are 
expressly  granted  and  such  as  are  necessary 
for  the  purjiose  of  carrying  into  effect  the 
powers  expressly  granted.  Lpgan  GountyNat. 
Bank  v,  Townsend,  (1891)  139  U.  S.  67,  af- 
firming  (Kv.  1887)  3  S.  W.  Rep.  122;  Gali- 
fomia  Bank  v.  Kennedy,  (1897)  167  U.  S. 
362;  M<k:;rory  v.  Ghambers,  (1892)  48  111. 
App.  445;  Weckler  v.  Hagerstown  First  Nat. 
Bank,  (1875)  42  Md.  581,  20  Am.  Rep.  05; 
Lazear  v.  National  Union  Bank,  (1879)  52 
Md.  78,  36  Am.  Rep.  355. 

Subdivision  7  of  the  above  section  con- 
tains five  distinct  grants  of  power,  and  no 
one  grant  is  a  limitation  upon  the  others. 
Shoemaker  v.  National  Mechanics'  Bank, 
(1869)  1  Hughes  (U.  S.)  101,  21  Fed.  Gas. 
No.  12,801;  Gleveland  v,  Shoeman,  (1883)  40 
Ohio  St.  176. 

Ultra  vires  acts.  —  Where  the  provisions  of 
the  National  Bank  Act  prohibit  certain  acts 
without  imposing  any  penalty  or  forfeiture 
applicable  to  particular  transactions  which 
have  been  executed,  their  validity  can  be 
questioned  only  by  the  United  States  and  not 
bv  private  parties.  Union  Nat.  Bank  v, 
Biatthews,  (1878)  98  U.  S.  621;  National 
Bank  v.  Whitney,  (1880)  103  U.  S.  99,  re- 
vermnq  (1877)  71  N.  Y.  101;  Xonia  First 
Nat.  Bank  v.  Stewart,  (1882)  107  U.  S.  677; 
Thompson  v.  St.  Nichols  Nat.  Bank,  (1892) 
146  U.  S,  240;  Union  Gold  Min.  Co.  v.  Rocky 
Mountoin  Nat.  Bank,  (1877)  96  U.  S.  640; 
Fortier  r.  New  Orleans  Nat.  Bank,  (1884) 
112  U.  S.  439;  Logan  Gounty  Nat.  Bank  v, 
Townsend,  (1891)  139  U.  8,  77;  Reynolds  v. 
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Crawfordsville  First  Nat.  Bank,  (1884)  112 
U.  S.  405;  Shoemaker  v.  National  Mechanics' 
Bank,  (1869)  1  Hughes  (U.  S.)  101,  21  Fed. 
Gas.  No.  12,801;  Scott  v,  Deweese,  (1901) 
181  U.  S.  202;  Lantry  v,  Wallace,  (1901)  182 
U.  S.  536;  Stewart  t\  National  Union  Bank, 
(1869)  2  Abb.  (U.  S.)  424,  23  Fed.  Gas.  No. 
13,435;  Wyman  r.  Citizens*  Nat.  Bank, 
(1887)  29  Fed.  Rep.  734;  Brown  v.  Sclileier. 
(1901)  112  Fed.  Rep.  577;  Camp  v.  Land, 
(1898)  122  Cal.  167;  Warner  v.  De  .Witt 
Gounty  Nat.  Bank,  (1879)  4  111.  App.  305: 
Mapes  V.  Scott,  (1880)  94  111.  379;  Voltz  v. 
National  Bank,  (1895)  158  111.  532,  affirming 
(1894)  67  111.  App.  360;  Mills  Countv  Nat. 
Bank  v.  Perry,  (1887)  72  Iowa  15;  Waterloo 
First  Nat.  Bank  v.  Elmore,  (1879)  52  Iowa 
541;  State  Nat.  Bank  v.  Flathers,  (1893)  45 
La.  Ann.  75,  40  Am.  St.  Rep.  216;  National 
Pemberton  Bank  v.  Porter,  (1878)  125  Mass. 
333;  Atlas  Nat.  Bank  v.  Savery,  (1879)  127 
Mass.  75;  Corcoran  f?.  Batchelder,  (1888)  147 
Mass.  541;  Preacott  Nat.  Bank  I?.  Butler, 
(1893)  157  Mass.  548;  Grand  Rapids  Fifth 
Nat.  Bank  v.  Pierce,  (1898)  117  Mich.  376; 
Merchants'  Nat.  Bank  v.  Hanson,  (1884)  33 
Minn.  40;  I^xington  r.  Union  Nat.  Bank, 
(1897)  75  Miss.  1;  Thornton  r.  National 
Exch.  Bank,  (1879)  71  Mo.  221;  Trenton 
First  Nat.  Bank  t;.  Gillilan,  (1880)  72  Mo. 
77;  Wherry  t?.  Hale,  (1882)  77  Mo.  20;  Hall 
17.  Farmers,  etc.,  Bank,  (1898)  145  Mo.  418; 
Riesterer  v.  Horton  Land,  etc.,  Co.  (1901) 
160  Mo.   141;    Scofield  t?.   State  Nat.  Bank, 

(1879)  9  Neb.  316.  Contra,  Richards  v, 
Kountze,  (1876)  4  Neb.  200;  Graham  r.  Na- 
tional Bank,  (1880)  32  N.  J.  Eq.  804; 
Walden  Nat.  Bank  t\  Birch,  (1891)  130  N. 
Y.  221,  affirming  (1889)  55  Hun  (N.  Y.) 
606;  Atlantic  State  Bank  v.  Savery,  (1880) 
82  N.  Y.  291;  Simons  v.  Union  Springs  First 
Nat.  Bank,  (1883)  93  N.  Y.  272;  Buffalo  Ger- 
man Ins.  Co.  V.  Buffalo  Third  Nat.  Bank, 
(Supm.  Ct.  Spec.  T.  1897)  19  Misc.  (N.  Y.) 
564;  Oldham  t\  Wilmington  First  Nat.  Bank, 
(1881)  85  N.  Car.  240;  Allen  t?.  Xenia  First 
Nat.  Bank,  (1872)  23  Ohio  St.  97;  Montgom- 
ery Nat.  Bank  v.  McCleaster,  (1893)  2  Pa. 
Dist.  546;  Allen  t?.  Warren  First  Nat.  Bank, 
(1889)    127    Pa.    St.   51;    Winton   v.   Little, 

(1880)  94  Pa.  St.  64;  Pierre  First  Nat.  Bank 
V.  Smith,  (1895)  8  S.  Dak.  7;  Cameron  v. 
Decatur  First  Nat.  Bank,  (Tex.  Civ.  App. 
1896)  34  S.  W.  Rep.  178,  affirming  (1893)  4 
Tex.  Civ.  App.  309. 

Contra.  —  The  following  cases  to  the  con- 
trary may  be  considered  as  overruled:  Kan- 
sas Vallev  Nat.  Bank  v.  Rowell,  (1873)  2 
Dill.  (U.*S.)  371,  14  Fed.  Cas.  No.  7,611; 
Fridley  v,  Bowen,  (1877)  87  111.  151;  Lazear 
V  National  Union  Bank,  (1879)  52  Md.  78; 
Bochester  First  Nat.  Bank  r.  Pierson,  (1877) 
24  Minn.  140;  Farmers,  etc.,  Bank  r.  Bald- 
win, (1876)  23  Minn.  198;  Matthews  i?. 
Skinker,  (1876)  62  Mo.  329;  Fowler  v. 
Sculley,  (1872)  72  Pa.  St.  456;  Woods  v. 
Peoples*  Nat.  Bank,  (1876)  83  Pa.  St.  57. 

A  national  bank  has  the  right  to  plead  its 
want  of  power,  that  is  to  say,  to  assert  the 
nullity  of  an  act  which  is  ultra  vires.  This 
is  so  settled  by  the  decisions  of  the  Supreme 
Court-  of  the  United  States,  though  there  is 
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some  divergence  of  opinion  on  this  question 
in  the  state  courts.  California  Bank  v.  Ken- 
nedy, (1897)  167  U.  S.  362;  Concord  First 
Nat.  Bank  v,  Hawkins,  (1899)  174  U.  S. 
364,  reversing  (C.  C.  A.  1897)  79  Fed.  Eep. 
51;  Weckler  v,  Hagerstown  First  Nat.  Bank, 
(1875)  42  Md.  581;  Dresser  v.  Traders'  Nat. 
Bank,  (1896)  165  Mass.  120;  Moscow  First 
Nat.  Bank  i;.  American  Nat.  Bank,  (1903) 
173  Mo.  153;  Norton  v,  Derry  Nat.  Bank, 
(1882)  61  N.  H.  589;  Anderson  v,  Qrand 
Forks  First  Nat.  Bank,  (1896)  5  N.  Dak.  451. 

But  a  national  bank  which  has  entered  into 
a  contract  not  authorized  by  law  cannot  re- 
pudiate the  contract  and  at  the  same  time 
retain  its  fruits.  Merchants'  Nat.  Bank  v. 
State  Nat.  Bank,  (1870)  10  Wall.  (U.  S.) 
604,  reversing  (1868)  3  Cliflf.  (U.  S.)  205,  17 
Fed.  Cas.  No.  9,449;  Decatur  First  Nat.  Bank 
V.  Priest,  (1809)  50  111.  321;  Cooper  v. 
Washington  First  Nat.  Bank,  (1888)  40 
Kan.  5;  Logan  County  Nat.  Bank  17.  Town- 
send,  (Ky.  1887)  3  S.  W.  Kep.  122,  affirming 
(1891.)  139  U.  S.  q7;  Attleborough  Nat.  Bank 
V.  Rogers,  (1878)  125  Mass.  339;  Norton  v. 
Derry  Nat.  Bank,  (1882)  61  N.  H.  589;  Carr 
V.  National  Bank,  etc.,  Co.,  (1901)  167  N.  Y. 
375;  Anderson  v.  Grand  Forks  First  Nat. 
Bank,  (1896)  5  N.  Dak.  451;  Greenville  First 
Nat.  Bank  v.  Greenville  Oil,  etc.,  Co.,  (1901) 
24  Tex.  Civ.  App.  645. 

Incidental  powers.  —  Such  powers  are  not 
the  incidental  powers  given  generally  to  all 
bank  institutions,  but  are  only  those  inci- 
dental to  banks  allowed  to  do  such  things  as 
are  prescribed  by  the  National  Bank  Act. 
Seligman  t?.  Charlottsville  Nat.  Bank,  (1879) 
3  Hughes  (U.  S.)  647,  21  Fed.  Cas.  No. 
12,642. 

The  words  **  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange,'^ 
and  so  forth,  are  not  to  be  read  as  limiting 
the  mode  of  exercising  "  such  incidental  pow- 
ers as  shall  be  necessary  to  carry  on  the 
business  of  banking,"  but  as  descriptive  of 
the  kind  of  "banking"  which  is  authorized. 
Charlotte  First  Nat.  Bank  v.  National  Exch. 
Bank,  (1875)  92  U.  S.  127;  Western  Nat. 
Bank  v.  Armstrong,  (1893)  152  U.  S.  346; 
Nebraska  v.  Orleans  First  Nat.  Bank,  (1898) 
88  Fed.  Rep.  947;  Shinkle  v.  Ripley  Firs6 
Nat.  Bank,  (1872)  22  Ohio  St.  616;  Cleve- 
land V,  Shoeman,  (1883)  40  Ohio  St.  176. 

The  true  reading  of  the  provision  is  that 
the  company  may  carry  on  "  banking  by  dis- 
counting and  negotiating  promissory  notes, 
drafts,  bills  of  exchange,"  etc.,  and  may  exer- 
cise "  all  such  incidental  powers  as  snail  be 
necessary  "  for  that  purpose.  Shinkle  v.  Rip- 
ley First  Nat.  Bank,  (1872)  22  Ohio  St.  516. 

Collection  and  security  of  debts.  —  Un- 
der the  grant  of  such  "  incidental  powers  "  a 
national  bank  is  authorized  to  adopt  reason- 
able and  necessary  measures  for  the  collection 
and  security  of  debts  ( Shinkle  v.  Ripley  First 
Nat.  Bank,  (1872)  22  Ohio  St.  516;  Cleve- 
land 17.  Shoeman,  (1883)  40  Ohio  St.  176); 
such  as  taking  an  assignment  of  moneys  due 
and  to  become  due  from  a  city  to  the  bank's 
debtor  on  a  contract  for  street  paving  (Ot- 
tawa First  Nat.  Bank  v,  Ottawa,  (1890)  43 
Kan.  294) ;  taking  a  chattel  mortgage  (Gaar 


f>.  Centralia  First  Nat.  Bank,  (1886)  20  UL 
App.  611;  Spafford  t?.  Tama  City  First  Nat. 
Bank,  (1873)  37  Iowa  181):  taking  posses- 
sion of  the  mortgaged  chattels  (Cooper  V: 
Washington  First  Nat.  Bank,  (1888)  40  Kan. 
5);  buying  grain  needed  to  seed  a  farm 
which  the  bank  had  been  compelled  to  pur- 
chase on  execution  (Great  Bend  First  Nat. 
Bank  v.  Bannister,  (1898)  7  Kan.  App.  787): 
taking  an  assignment  of  contracts  of  sale  of 
grain  for  future  delivery  or  of  proceeds  of 

grain  shipped  by  the  bank  and  sold  for  the 
ebtor's  benefit  (Morris  v,  Dixon  Nat.  Bank, 
(1894)  55  111.  App.  298);  assigning  a  judg- 
ment in  its  favor  (Emory  r.  Joice,  ( 1870)  70 
Mo.  537);  selling  grain  and  taking  a  seed 
grain  lien  (Parker  First  Nat.  Bank  v,  Peavy 
Elevator  Co.,  (1897)  10  S.  Dak.  167). 

A  national  bank  may  agree  to  pay  taxes 
on  shares  of  its  stock  assessed  against  the 
owners  in  consideration  of  being  allowed  to 
retain  unpaid  dividends  and  surplus.  Lull  v» 
Anamosa  Nat.  Bank,  (1900)  110  Iowa  537. 

Contracts  not  incidental  to  banking  busi- 
ness.—  A  bank  has  no  power  to  enter 
'  into  contracts  not  incidental  to  the  banking 
business,  such  as  a  subscription  to  a  public 
or  private  enterprise,  for  instance,  to  build  a 
paper  mill  in  its  locality.  Robertson  v.  Buf- 
falo County  Nat.  Bank,  (1894)  50  Neb.  235. 
Or  an  agreement  to  furnish  a  certain  amount 
of  fire  insurance  business  to  an  insurance 
agent  in  consideration  of  the  procurement  of 
a  certain  customer  for  the  bank.  Dresser  v. 
Traders'  Nat.  Bank,  (1896)  165  Mass.  120. 

Borrowing  money.  —  It  was  said  by  Mr. 
Justice  Shiras,  delivering  the  opinion  of  the 
court  in  Western  Nat.  Bank  17.  Armstrong, 
( 1893 )  152  U.  S.  351 :  "  The  power  to  borrow 
money  or  to  give  notes  is  not  expressly  given 
by  the  Act.  The  business  of  the  bank  is  to 
lend,  not  to  borrow  money;  to  discount  the 
notes  of  others,  not  to  get  its  own  notes  dis- 
counted. Still,  as  was  said  by  this  court  in 
the  case  of  Charlotte  First  Nat.  Bank  17.  Na- 
tional Exch.  Bank,  (1875)  92  U.  S.  127, 
'  authority  is  thus  given  in  the  Act  to  trans- 
act such  a  banking  business  as  is  specified, 
and  all  incidental  powers  necessary  to  carry 
it  on  are  granted.  These  powers  are  such  as 
are  required  to  meet  all  the  legitimate  de- 
mands of  the  authorized  business,  and  to 
enable  a  bank  to  conduct  its  affairs  within 
the  scope  of  its  charter  safely  and  prudently. 
This  necessarily  implies  the  right  of  a  bank 
to  incur  liabilities  in  the  regular  course  of 
its  business,  as  well  as  to  become  the  creditor 
of  others." 

Yet  the  grant  of  **  all  such  incidental  pow- 
ers," etc.,  necessarily  implies  the  right  of  the 
bank  to  incur  liabilities  in  the  regular  course 
of  its  business.  Charlotte  First  Nat.  Bank  v» 
National  Exch.  Bank,  (1875)  92  U.  8.  127; 
Western  Nat.  Bank  17.  Armstrong,  (1893)  152 
U.  S.  346;  Nebraska  17.  Orleans  First  Nat. 
Bank,  (1898)  88  Fed.  Rep.  947;  Aldrich  17. 
Chemical  Nat.  Bank,  (1900)  176  U.  S.  618; 
Hanover  Nat.  Bank  17.  Burlingame  First  Nat. 
Bank,  (C.  C.  A.  1901)  109  Fed.  Rep.  421. 
And  to  borrow  money  when  necessary  for  its 
banking  business.  Aldrich  v.  Chemical  Nat. 
Bank,  (1900)  176  U.  S.  618;  Auten  v.  U.  a 
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NaUonal  Bank,  (1809)  174  U.  S.  148;  West- 
ern Nat.  Bank  v,  Armstrong,  (1803)  162  U. 
S.  346;  Armstrong  r.  Chemical  Nat.  Bank, 
(C.  C.  A.  1807)   83  Fed.  Rep.  556,  affirmed 

(1896)  76  Fed.  Rep.  339;  Williams  v.  Amer- 
ican Nat.  Bank,  (C.  C.  A.  1898)  85  Fed.  Rep. 
376;  Nebraska  v.  Orleans  First  Nat.  Bank, 
(1898)  88  Fed.  Rep.  947;  National  Bank  of 
Commerce  v.  National  Bank,  (1878)  30  Fed. 
Caa.  No.  18,310;  City  Nat.  Bank  v.  Chemical 
Nat.  Bank,  (1897)  52  U.  S.  App.  209;  Chem- 
ical Nat,  Bank  v.  Armstrong,  (C.  C.  A.  1893) 
59  Fed.  Rep.  372. 

A  national  bank  may  borrow  money  by  re- 
discounting  its  bills  receivable.  U.  S.  Na- 
tional Bank  17.  Little  Rock  First  Nat.  Bank, 

(1897)  49  U.  S.  App.  73. 

A  national  bank  has  power  to  borrow  money 
on  call  for  the  purpose  of  its  business  by 
giving  a  certificate  of  deposit  to  and  receiv- 
ing a  credit  for  the  amount  from  the  lender 
bank.  Armstrong  v.  Chemical  Nat.  Bank, 
(C.  C.  A.  1897)  83  Fed.  Rep.  656,  affirming 
( 1896)  76  Fed.  Rep.  339. 

Extent  of  power.  —  The  legal  power  of 
a  bank  to  borrow  money  does  not  depend 
upon  any  exigency  or  upon  the  existence  of  a 
critical  condition  of  its  affairs,  or  upon  an 
actnal  necessity  for  the  immediate  use  of  the 
sum  borrowed.  It  may  borrow  money  to  con- 
duct and  carry  on  the  business  of  banking 
and  for  the  express  purpose  of  lending  the 
money  borrowed,  either  by  discounting  the 
notes,  bills,  etc.,  of  others,  or  on  personal 
security,  with  a  view  to  profit  by  the  trans- 
action. National  Bank  of  Commerce  v.  Na- 
tional Bank,  (1878)  30  Fed.  Cas.  No.  18,310; 
Aldrich  v.  Chemical  Nat.  Bank,  (1900)  176 
U.  S.  618. 

The  president  of  the  defendant  national 
bank  being  largely  interested  in  a  railroad, 
and  being  unable  to  secure  a  loan  therefor 
from  his  own  bank,  applied  to  the  plaintiff 
bank  for  a  loan,  and  was  informed  that  the 
loan  could  not  be  made  to  him  individually, 
as  the  bank  was  near  the  limit  allowed  by 
law  for  individual  loans,  but  that  the  amount 
needed  could  be  deposited  with  the  defendant 
bank  if  desired.  This  proposition  was  ac- 
cepted, and  it  was  agreed  that  the  deposit 
should  draw  interest  at  six  per  cent.,  and  that 
collateral  should  be  deposited  as  security. 
The  loan  was  duly  made,  and  the  defendant 
bank  paid  interest  thereon  at  two  separate 
times  and  subsequently  failed.  It  was  held 
in  a  suit  to  recover  the  amount  of  such  loan 
that  the  deposit  or  loan  was  in  the  scope  of 
the  defendant's  power,  and  it  and  not  its 
president  was  liable  therefor.  Eastern  Tps. 
Bank  v,  Vermont  Nat.  Bank,  (1884)  22  Fed. 
Rep.  186. 

Where  a  valid  loan  is  made  to  the  bank 
a  recovery  in  an  action  against  it  for  money 
loaned  cannot  be  defeated  on  the  ground 
that  a  certificate  of  stock  was  issued  as  col- 
lateral for  such  loan  without  authority  of 
law.  Williams  v.  American  Nat.  Bank,  (C. 
C.  A.  1898)  85  Fed.  Rep.  376. 

Collecting  agents.  —  A  national  bank  may 
engage  in  the  business  of  collecting  notes, 
checks,  bills  of  exchange,  and  other  evidences 
of  debt  as  an  incident  of  the  banking  busi- 
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ness  although  the  authority  is  not  expressly 
mentioned  in  the  statute;  and  it  is  liaole  for 
negligence  therein  to  the  same  extent  as  other 
banks  and  collecting  agents.  Logan  County 
Nat.  Bank  v.  Townsend,  (1891)  139  U.  S. 
67;  Keyes  v.  Hardin  Bank,  (1893)  52  Mo. 
App.  323;  Hanson  r.  Heard,  (1897)  69  N.  H. 
190;  Yerkes  v.  National  Bank,  (1877)  69  N. 
Y.  386;  White  r.  Cincinnati  Third  Nat.  Bank, 

(1879)  7  Ohio  Dec.  (Reprint)  666,  4  Cine.  L. 
Bui.  791;  Mound  City  Paint,  etc.,  Co.  v.  Com- 
mercial Nat.  Bank,  (1880)  4  Utah  353. 

Guaranteeing  debt.  —  A  national  bank  has 
no  power  to  lend  its  credit  by  guaranteeing 
the  debt  of  another  solely  for  his  benefit. 
Johnston  v.  Charlottesville  Nat.  Bank,  ( 1879) 
3  Hughes  (U.  S.)  657,  13  Fed.  Cas.  No.  7,425; 
Seligman  v.  Charlottesville  Nat.  Bank,  ( 1879) 
3  Hughes  (U.  S.)  647,  21  Fed.  Cas.  No. 
12,642;  Flannagan  t\  California  Nat.  Bank, 
(1893)  66  Fed.  Rep.  959;  Bowen  v.  Needles 
Nat.  Bank,  (1898)  87  Fed.  Rep.  430;  Groos 
r.  Brewster,  (Tex.  Civ.  App.  1900)  65  S.  W. 
Rep.  590. 

But  an  agreement  by  a  national  bank  to 
assume  all  the  liabilities  of  another  national 
bank  in  consideration  of  the  transfer  to  it  of 
the  furniture  and  fixtures  of  its  banking 
office  and  sufficient  of  its  assets  to  cover  the 
assumed  liability  is  not  ultra  vires.  Schofield 
V.  State  Nat.  Bank,  (C.  C.  A.  1899)  97  Fed. 
Rep.  282. 

The  plaintiff  bought  a  mortgage  bond  from 
a  national  bank  either  knowing  or  having 
sufficient  reason  to  believe  that  the  bank  was 
acting  merely  as  a  broker.  After  the  pur- 
chase he  accepted  a  guaranty  from  the  bank 
against  a  loss  which  might  be  sustained  ow- 
ing to  a  prior  incumbrance  on  the  premises. 
The  cashier  in  making  the  guaranty  acted 
wholly  without  authority,  the  plaintiff  rely- 
ing on  the  assumption  that  the  act  was 
within  the  scope  of  his  ordinary  duties.  The 
bank  received  no  part  of  the  proceeds  of  the 
sale  of  the  bond,  and  did  not  profit  to  any 
extent  by  the  unauthorized  act  of  its  cashier. 
It  was  held  that  the  bank  was  not  bound  by 
the  guaranty,  and  was  not  estopped  from 
denying  the  cashier's  authority  to  execute  it. 
Farmers',  etc.,  Nat.  Bank  v.  Smith,  (C.  C. 
A.  1896)  77  Fed.  Rep.  129. 

Loan  of  credit.  —  A  national  bank  has  no 
power  to  lend  its  credit  by  guaranteeing  a 
letter  of  credit,  Seligman  v.  Charlottesville 
Nat.  Bank,  (1879)  3  Hughes  (U.  S.)  647,  21 
Fed.  Cas.  No.  12,642;  or  by  making  or  in- 
dorsing drafts  or  notes  for  the  accommoda- 
tion of  another,  Johnston  v.  Charlottesville 
Nat.  Bank,  (1879)  3  Hughes  (U.  S.)  667,  13 
Fed.  Cas.  No.  7,425;  Bowen  v.  Needles  Nat. 
Bank,  (C.  C.  A.  1899)  94  Fed.  Rep.  926,  af 
firming  (1898)  87  Fed.  Rep.  430;  Blair  v. 
Mansfield  First  Nat.  Bank,  (1877)  2  Flipp. 
(U.  S.)  Ill,  3  Fed.  Cas.  No.  1,485;  National 
Bank  of  Commerce  v.  Atkinson,  (1893)  56 
Fed.    Rep.    405;    National    Bank    v.    Wells, 

(1880)  79  N.  Y.  498,  reversing  (1878)  16 
Hun  (N.  Y.)  51;  or  by  becoming  security 
for  the  performance  of  a  contract  by  another, 
Thilmany  v.  Iowa  Paper  Bag  Co.,  (1899)  108 
Iowa  333;  Knickerbocker  v.  Wilcox,  (1890) 
83  Mich.  201;   Norton  v.  Derry  Nat.   Bank, 
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(1882)  61  N.  H.  589;  Bushnell  1?.  Chautauqua 
County  Nat.  Bank,  (1878)  74  N.  Y.  290; 
though  collateral  security  is  deposited  with 
the  bank  to  cover  the  liability,  Seligman  v. 
Charlottesville  Nat.  Bank,  (1879)  3  Hughes 
(U.  S.)  647,  21  Fed.  Cas.  No.  12,642.  The 
rule  is  otherwise  where  the  bank  w^s  to 
receive  and  did  receive  benefit  therefrom. 
Greenville  First  Nat.  Bank  v.  Greenville  Oil, 
etc.,  Co.,  (1901)  24  Tex.  Civ.  App.  645; 
American  Nat.  Bank  v.  National  Wall-Paper 
Co.,  (C.  C.  A.  1896)  77  Fed.  Rep.  86. 

In  Greenville  First  Nat.  Bank  v.  Green- 
ville Oil,  etc.,  Co.,  (1001)  24  Tex.  Civ.  App. 
645,  a  national  bank  guaranteed  a  feed  bill 
under  an  agreement  whereby  the  debtor  be 
came  a  depositor  of  the  bank  and  gave  a 
mortgage  on  his  herd  of  cattle  to  cover  such 
liability  and  advances.  The  bank,  having  re- 
ceived the  proceeds  of  the  sale  of  the  cattle, 
was  held  to  be  liable  on  its  guaranty. 

A  national  bank  cannot  loan  its  credit  by 
promising  to  pay  drafts  drawn  on  it  where 
it  has  no  security  or  funds  on  deposit  to  mpct 
them.  A  promise  by  the  national  bank  to  the 
drawee  of  drafts  held  by  the  bank  for  collec- 
tion that  if  the  drawee  would  pay  such  drafts 
the  bank  would  pay  the  drawee's  drafts  on 
tne  drawers  for  the  amount  he  claimed  such 
drafts  to  be  overdrawn  is  unenforceable  as  a 
loaning  of  credit.  Groos  v,  Brewster,  (Tex. 
Civ.  App.  1900)  55  S.  W.  Rep.  590. 

Agreement  to  pay  draft.  —  A  national 
bank  is  not  bound  by  the  promise  of  its 
cashier  to  pay  a  prospective  draft  to  be  drawn 
on  one  of  its  customers  from  whom  the  bank 
expects  to  have  funds  to  meet  the  draft. 
Flannagan  v.  California  Nat.  Bank,  (1893) 
56  Fed.  Rep.  959;  Moscow  First  Nat.  Bank 
V.  American  Nat.  Bank,  (1903)  173  Mo.  153. 

Contra,  —  In  Hutchins  v.  Planters  Nat. 
Bank,  (1901)  128  N.  Car.  72,  the  defendant 
national  bank  was  held  liable  on  its  agree- 
ment to  pay  a  draft  drawn  by  the  plaintiff 
on  a  certain  firm  for  goods  shipped  to  such 
firm,  where  such  shipment  was  made  in  re- 
liance upon  the  agreement  of  the  bank. 

A  national  bank  may  make  a  valid  oral 
acceptance  of  a  check  or  a  valid  oral  promise 
to  pay  it  where  at  the  time  there  are  suffi- 
cient funds  of  the  drawer  in  the  bank's  hand«< 
to  meet  it.  Merchants'  Nat.  Bank  v.  Wheel- 
ing First  Nat.  Bank,  (1874)  7  W.  Va.  544. 

A  national  bank  may  make  a  valid  con- 
ditional acceptance  of  a  check  by  promising 
to  pay  it  whenever  a  draft  left  with  the  bank 
for  collection  by  the  drawer,  and  sufficient  in 
amount  for  the  purpose,  shall  have  been  paid. 
Merchants'  Nat.  Bank  v.  Wheeling  First  Nat 
Bank,  (1874)  7  W.  Va.  544. 

A  national  bank  may  make  a  valid  con- 
tract to  protect  the  checks  of  a  depositor  to 
a  certain  amount  in  consideration  of  the  (de- 
posit of  negotiable  railroad  bonds  as  security, 
and  such  contract  is  not  rendered  invalid  \'y 
the  subsequent  certification  of  such  checks  by 
the  bank  when  the  depositor  has  no  depo<iit 
or  funds  on  hand  to  pay  such  checks.  Thomp- 
son t;.  St.  Nicholas  Nat.  Bank,  (1889)  U? 
N.  Y.  325,  a/firmed  (1888)  47  Hun  (N.  Y.) 
621. 

Guaranty    of    pai>er.  —  A    national    bank 


may  indorse  or  guarantee  negotiable  paper 
on  transferring  or  discounting  it  in  the  or- 
dinary course  of  business.  Commercial  Nat. 
Bank  t?.  Pirie,  (C.  C.  A.  1897)  82  Fed.  Rep. 
799;  People's  Bank  v.  Manufacturers'  Nat. 
Bank,  (1879)  101  U.  S.  181;  Bowen  r. 
Needles  Nat.  Bank,  (C.  C.  A.  1899)  94  Fed. 
Rep.  925;  Hanover  Nat.  Bank  v,  Burlingame 
First  Nat.  Bank,  (C.  C.  A.  1901)  109  Fed. 
Rep.  421;  Thomas  v.  City  Nat.  Bank,  (1894) 
40  Neb.  501. 

Effect  of  ultra  vires  act.  —  Notwithstand- 
ing a  loaning  of  credit  by  guaranteeing 
a  contract  for  another  is  ultra  virea,  a  recov- 
ery may  be  had  against  the  bank  on  such 
guaranty  to  the  extent  of  benefits  which  have 
been  received  by  the  bank  from  the  contract 
of  guaranty.  Norton  v.  Derry  Nat.  Bank, 
(1882)  61  N.  H.  580;  People's  Bank  v.  Manu- 
facturers' Nat.  Bank,  (1879)  101  U.  S.  181; 
Bowen  r.  Needles  Nat.  Bank,  (C.  C.  A.  1899) 
94  Fed.  Rep.  925;  American  Nat.  Bank  f. 
National  Wall-Paper  Co.,  (C.  C.  A.  1896)  77 
Fed.  Rep.  86;  Groos  v,  Brewster,  (Tex.  Civ. 
App.  1900)  55  S.  W.  Rep.  590;  Greenville 
First  Nat.  Bank  v,  Greenville  Oil,  etc.,  Co., 
( 1901 )  24  Tex.  Civ.  App.  645. 

Even  if  a  guaranty  of  checks  from  one 
national  bank  to  another  for  clearing-house 
purposes  is  ultra  vires,  this  fact  will  not 
avail  the  drawers  of  a  check  who  are  not 
parties  to  the  guaranty  when  charged  with 
liability  to  the  bank,  which  in  compliance 
with  such  guaranty  had  paid  the  checks  and 
become  an  assignee  thereof  after  the  drawee 
became  insolvent.  Voltz  v.  National  Bank, 
(1895)  158  111.  532,  affirming  (1894)  57  IlL 
App.  360. 

Dealing  in  bonds.  —  A  national  bank  may 
engage  in  the  business  of  buying,  selling,  and 
exchanging  for  others  government  bonds. 
Leach  v.  Hale,  (1870)  31  Iowa  69;  Yerkes  v. 
National  Bank,  (1877)  69  N.  Y.  382;  Van 
Leuven  v.  Kingston  First  Nat.  Bank,  (1873) 
54  N.  Y.  671,  affirmed  (1871)  6  Lans.  (N.  Y.) 
373. 

While  national  banks  have  no  right  to  deal 
in  corporate  bonds,  yet  it  is  no  defense  to  a 
suit  by  a  national  bank  on  such  bonds  that 
the  bank  had  no  power  under  its  charter  to 
purchase  them,  I^exington  r.  Union  Nat. 
Bank,  (1897)  75  Miss.  1;  and  so  where  a 
bank  has  purchased  such  bonds  under  an 
agreement  to  resell  them  to  the  seller  at  the 
same  or  a  smaller  price,  it  cannot  retain  the 
bonds  and  still  refuse  to  perform  its  agree- 
ment, Logan  County  Nat.  Bank  v.  Townsend, 
(1891)    139  U.  S.  67. 

Interest  coupons  under  seal  attached  to 
municipal  bonds  are  evidences  of  debt  in  the 
nature  of  promissory  notes,  and  are  not 
within  the  prohibition  of  dealing  in  such 
bonds.  North  Bennington  First  Nat.  Bank  v, 
Bennington,  (1879)  16  Blatchf.  (U.  S.)  53, 
9  Fed.  Cas.  No.  4,807. 

A  national  bank  cannot  act  as  agent  in 
buying  and  selling  municipal,  state,  or  cor- 
porate bonds,  or  stocks  or  negotiable  paper. 
Grand  Forks  First  Nat.  Bank  r.  Anderson^ 
(1899)  172  U.  S.  673,  affirmed  (1896)  6  N. 
Dak.  451,  (1897)  6  N.  Dak.  497;  Weckler  V. 
Hagerstown  First  Nat.  Bank,  (1875)  42  Md. 
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581;  Baltimore  Third  Nat.  Bank  v.  Boyd, 
(1875)  44  Md.  47;  L'Herbette  v.  Pittsfield 
Nat.  Bank,  (1894)  162  Mass.  137;  Allentown 
First  Nat.  Bank  ».  Hoch,  (1879)  89  Pa.  St. 
324;  Smith  v.  Philadelphia  Nat.  Bank,  1 
Walk.  (Pa.)  318;  Searle  v,  Montrose  First 
Nat.  Bank,  2  Walk.  (Pa.)  395. 

Dealing  in  mortgages.  —  A  national  bank 
is  not  authorized  to  deal  in  mortgages  on 
commission.  Farmers',  etc.,  Nat.  Bank  v, 
Smith,  (C.  C.  A.  1896)  77  Fed.  Rep.  129. 

Acting  as  broker.  —  A  national  bank  is  not 
authorized  to  act  as  a  broker  in  loaning  the 
money  of  others.  Grow  v.  C^ockrill,  (1897) 
63  Ark.  418;  Keyser  v,  Hitz,  (1883)  2Mackey 
(D.  C.)  523. 

But  where  a  national  bank  has  lawfully 
received  property  it  must  account  for  it  or  its 
proceeds  notwithstanding  an  ultra  vires 
agreement  in  relation  to  the  same,  as,  for  in- 
stance, in  the  case  of  a  deposit  of  money  to 
inveat  in  bonds.  L'Herbette  v.  Pittsfield  Nat. 
Bank,  (1894)  162  Mass.  137;  Keyser  v.  Hitz, 
(1883)  2  Mackey  (D.  C.)  523;  Williamson  v. 
Mason,  (1877)  12  Hun  (N.  Y.)  97.  Or  in 
the  case  of  notes  or  merchandise  received  as 
collateral  security  to  sell  the  same  and  collect 
the  claim  out  of  the  proceeds.  Grand  Forks 
First  Nat.  Bank  v.  Anderson,  (1899)  172  U. 
8.  573,  affirming  (1896)  5  N.  Dak.  451, 
(1897)  6N.  Dak.  497. 

Thus,  in  Decatur  First  Nat.  Bank  v.  Priest, 
(1869)  50  111.  321,  where  a  national  bank 
had  advanced  a  sum  of  money  to  the  owner 
of  a  lot  of  whiskey,  and  was  employed  by 
him  to  ship  and  sell  the  whiskey  on  commis- 
sion and  retain  out  of  the  proceeds  the  money 
advanced  and  a  reasonable  commission,  the 
fact  that  the  contract  was  ultra  vires  was 
held  to  be  no  defense  to  a  suit  to  recover  the 
balance,  though  the  bank  could  have  been 
held  liable  for  negligence  in  the  performance 
of  the  contract. 

Allentown  First  Nat.  Bank  v,  Hoch,  (1879) 
89  Pa.  St.  324,  was  an  action  against  a  na- 
tional bank  on  a  receipt  given  to  the  plaintiff, 
signed  by  the  president  of  the  bank,  which 
acknowledged  the  receipt  of  a  certain  sum 
*'  to  be  invested  '*  in  certain  municipal  bonds, 
''interest  on  said  deposit  to  be  allowed  from 
this  date  and  to  be  accounted  for  on  demand." 
The  money  was  deposited  to  the  individual 
account  of  a  third  person  to  be  invested  in 
such  bonds.  It  was  held  that  the  primary 
object  of  the  contract  was  the  purchase  of 
municipal  bonds,  and  as  such  it  was  ultra 
vires,  and  the  bank  never  having  received  the 
money  was  not  liable. 

Dealing  in  stocks  of  other  corporations, 
while  not  expressly  prohibited,  is  impliedly 
prohibited  from  a  failure  to  grant  the  power, 
and  a  purchase  as  an  investment  or  specula- 
tion is  ultra  vires  and  void.  Charlotte  First 
Nat.  Bank  v.  National  Exch.  Bank,  (1875) 
92  U.  S.   126;   California  Bank  v.  Kennedv, 

(1897)  167  U.  S.  362;  Concord  First  Nat. 
Bank  v.  Hawkins,  (1899)  174  U.  S.  304,  re- 
versing (C.  C.  A.  1897)  79  Fed.  Rep.  51; 
Baker  v.  Old  Nat.  Bank,  (1898)  86  Fed.  Rep. 
1008;    Chemical    Nat.    Bank   v,    Havermale, 

(1898)  120  Cal.  601. 

And  an  agreement  to  purchase  such  stock 
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is    not    enforceable.      Tillinghast    v.    Carr, 
(1897)  82  Fed.  Rep.  298. 

But  it  is  not  considered  a  dealing  in  cor- 
porate stocks  where  a  national  bank  in  good 
faith,  as  security  for  a  previous  indebtedness 
or  by  way  of  compromise  of  a  doubtful  claim 
to  avert  an  apprehended  loss,  takes  a  transfer 
of  such  stock.  Charlotte  First  Nat.  Bank  v 
National  E^ch.  Bank,  (1875)  92  U.  S.  122; 
California  Bank  v.  Kennedy,  (1897)  167 
U.  S.  367;  Baker  v.  Old  Nat.  Bank,  (1898) 
86  Fed.  Rep.  1008;  Morgan  v.  King,   (1900) 

27  Colo.  539;   Tourtelot  v.  Whithed,    (1900) 
9  N.  Dak.  467. 

Where  a  bank  has  taken  stock  of  another 
corporation  as  security  or  by  way  of  com- 
promise of  a  debt,  the  bank  may  become  liable 
as  a  stockholder.  Germania  Nat.  Bank  v. 
Case,  (1878)  99  U.  S.  628.  But  where  the 
purchase  was  not  authorized  by  law,  the  want 
of  authority  to  purchase  may  be  set  up  by 
the  bank  to  defeat  an  attempt  to  enforce 
against  it  the  liability  of  a  stockholder.  Cali- 
fornia Bank  i?.  Kennedy,  (1897)  167  U.  S. 
362;  Concord  First  Nat.  Bank  17.  Hawkins, 
(1899)  174  U.  S.  364,  reversing  (C.  C.  A. 
1897)  79  Fed.  Rep.  51;  Chemical  Nat.  Bank 
V.  Havermale,  (1898)  120  Cal.  601.  This 
rule  applies  to  the  purchase  of  stock  in  a 
state  savings  bank,  California  Bank  v.  Ken- 
nedy, (1897)  167  U.  S.  362;  or  in  another 
national  bank.  Concord  First  Nat.  Bank  v, 
Hawkins,  (1899)  174  U.  S.  364,  reversing 
(C.  C.  A.  1897)  79  Fed.  Rep.  51;  even  though 
the  holder  has  accepted  dividends,  California 
Bank  v.  Kennedy,  (1897)  167  U.  S.  362; 
Chemical  Nat.  Bank  v.  Havermale,  (1898) 
120  Cal.  601. 

Special  deposits.  —  Where  a  national  bank 
has  been  accustomed  to  take  deposits  of 
money,  securities,  or  other  valuables  for  the 
accommodation  of  the  depositor  for  safe- 
keeping, and  this  practice  is  known  to  and 
acquiesced  in  by  the  directors,  and  the  prop- 
erty deposited  is  lost  by  gross  carelessness  of 
the  bank,  liability  ensues  in  like  manner  as 
if  the  deposits  had  been  authorized  by  the 
bank's  charter.  Carlisle  First  Nat.  Bank  v. 
Graham,  (1879)  100  U.  S.  699;  Chattahoo- 
chee Nat.  Bank  v.  Schley,  (1877)  58  Ga.  369; 
Monmouth  First  Nat.  Bank  v.  Strang,  (1888) 

28  111.  App.  325,  affirmed  (1891)  138  111. 
347;  Turner  v.  Keokuk.  First  Nat.  Bank, 
(1869)  26  Iowa  562;  Dearbourn  v.  Union 
Nat.  Bank,  (1870)  58  Me.  273;  Foster  v. 
Essex  Bank,  (1821)  17  Mass.  479;  Smith  v. 
Westfield  First  Nat.  Bank,  (1868)  99  Mass. 
605;  Ouderkirk  v.  Central  Nat.  Bank,  (1890) 
119  N.  Y.  263;  Pattison  t?.  Syracuse  Nat. 
Bank,  (1880)  80  N.  Y.  82.  affirmed  (1879) 
17  Hun  (N.  Y.)  419;  Mansfield  First  Nat. 
Bank  r.  Zent,  (1883)  39  Ohio  St.  105;  Lan- 
caster County  Nat.  Bank  v.  Smith,  (1869) 
62  Pa,  St.  47;  Scott  v.  National  Bank,  (1873) 
72  Pa.  St.  471;  Allentown  First  Nat.  Bank  v. 
Rex,  (1879)  89  Pa.  St.  308. 

Early  cases  contra.  —  Lyons  First  Nat. 
Bank  v.  Ocean  Nat.  Bank,  (1875)  60  N.  Y. 
278;  Wiley  v.  Brattleboro  First  Nat.  Bank, 
(1875)  47  Vt.  546. 

The  liability  of  national  banks  for  such 
deposits  as  well   as  for   deposits  placed  as 
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'  security  for  existing  or  future  loans  is  in  all- 
respects  similar  to  that  of  other  banks.  See 
Banks  and  Banking,  3  Am.  &  Eng.  Encyc.  of 
Law  822  et  s'eq. 

It  has  been  held  that  a  national  bank  may 
make  a  lawful  agreement  to  act  as  agent  for 
the  depositor  in  recovering  his  stolen  deposit, 
at  least  where  the  bank's  property  was  stolen 
at  the  same  time,  and  it  will  be  liable  for 
want  of  proper  diligence,  skill,  and  care  in 
the  performance  of  such  undertaking.  Wylie 
V,  Northampton  Bank,  (1886)  119  U.  8.  361, 
reversing  (1883)  15  Fed.  Rep.  428. 

Under  its  incidental  powers  a  national 
bank  may  receive  a  deposit  of  bonds  or  other 
securities  as  collateral  security  for  existing 
debts  and  for  future  loans  and  discounts,  and 
its  contract  in  such  transaction  is  not  a  mere 

f-atuitous  bailment.     Baltimore  Third  Nat. 
ank  V.  Boyd,  (1876)  44  Md.  47. 

So  a  national  bank  may  become  the  de- 
pository of  a  fund  which  is  to  stand  as 
security  and  be  paid  to  a  third  person  under 
certain  contingency.  Bushnell  v.  Chautauqua 
County  Nat.  Bank,  (1878)  74  N.  Y-  290; 
Sykes  v.  Canton  First  Nat.  Bank,  (1891)  2 
S.  Dak.  242. 

Deposit  of  public  moneys.  —  Under  the 
grant  of  power  to  "  make  contracts  "  and  to 
exercise  "all  such  incidental  powers,"  etc.,  a 
national  bank  may  become  a  depository  of 
public  moneys,  and  may  lawfully  agree  to  pay 
interest  on  such  deposits  and  to  give  a  bond 
for  their  security.  Nebraska  v,  Orleans  First 
Nat.  Bank,  (1898)  88  Fed.  Rep.  947;  Inter- 
state Nat.  Bank  v.  Ferguson,  (1892)  48  Kan. 
732. 

Where  a  national  bank  in  pursuance  of  a 
state  law  bids  for  the  deposit  of  state  moneys 
therein  and  becomes  the  depository  of  such 
funds,  agreeing  to  pay  interest  on  the  daily 
balances,  which  are  at  all  times  subject  to 
check,  the  transaction  is  a  deposit  and  not  a 
loan.  Nebraska  v,  Orleans  First  Nat.  Bank, 
(1898)  88  Fed.  Rep.  947. 

A  national  bank,  though  not  designated  as 
a  depository  of  public  moneys,  which  accepts 
deposits  by  a  postmaster  of  government 
money,  is  liable  to  the  government  as  a  bailee 
for  all  sums  not  withdrawn  in  the  manner 
required  by  law,  and  it  cannot  apply  on  its 
personal  claim  against  the  postmaster  a  pay- 
ment made  by  him  to  be  applied  toward 
making  good  a  shortage  in  his  balance.  U. 
S.  V,  National  Bank,  (1896)  73  Fed.  Rep. 
379. 

A  national  bank  which  with  knowledge  of 
its  officers  receives  funds  of  a  city  board 
deposited  by  the  treasurer  of  such  board  to 
bis  personal  account  and  used  to  reduce  his 
liability  to  the  bank,  or  deposited  by  him 
with  a  banking  firm  of  wliich  he  was  a  mem- 
ber and  placed  to  the  credit  of  such  firm 
with  the  bank  will  be  held  liable  as  a  party 
to  the  misappropriation.  McNulta  v.  West 
Chicago  Park  Com'rs,  (C.  C.  A.  1900)  99  Fed. 
Rep.  900. 

Loans  and  discounts.  —  The  discount  of 
negotiable  paper  is  the  form  according  to 
which  national  banks  are  authorized  by  this 
•ection  to  make  their  loans,  and  the  terms 
"loans"  and  "discounts"  are  synonymous. 


National  Bank  r.  Johnson,  (1881)  104  U.  S. 
271. 

The  statute  contemplates  loans  and  dis- 
counts as  understood  in  commercial  law  and 
according  to  the  known  usage  and  practice  of 
banks.  Greenville  First  Nat.  BaiAc  t;.  Sher- 
burne, (1884)  14  111.  App.  566;  Merchants 
Nat.  Bank  v.  Sevier,  (U.  S.  1882)  27  Alb.  L. 
J.  447. 

It  has  been  held  that  the  right  to  discount 
and  negotiate  notes,  etc.,  goes  no  further 
than  to  authorize  the  taking  of  them  in  re- 
turn for  a  loan  of  money  made  on  the 
strength  of  the  promises  contained  in  them, 
and  does  not  contemplate  a  purchase  in  the 
market.  Lazear  v.  National  Union  Bank, 
(1879)  52  Md.  78;  Rochester  First  Nat.  Bank 
V.  Pierson,  (1877)  24  Minn.  140. 

But  a  larger  number  of  cases  have  held 
that  the  right  to  "  discount  and  negotiate " 
includes  the  right  to  buy.  Rochester  First 
Nat.  Bank  v.  Harris,  (1871)  108  Mas&.  514; 
National  Pemberton  Bank  v.  Porter,  (1878) 
125  Mass.  333;  Atlas  Nat.  Bank  v,  Savery, 
(1879)  127  Mass.  75;  Smith  v.  Exchange 
Bank,  (1875)  26  Ohio  St.  141;  Union  Nat. 
Bank  v.  Rowan,  (1885)  23  S.  Car.  339.  See 
also  Danforth  v.  National  State  Bank,  (C.  C. 
A.  1891)  48  Fed.  Rep.  274. 

A  national  bank  has  power  to  buy  a  draft 
drawn  by  the  seller  upon  the  buyer  of  goods 
purchased  for  the  amount  thereof  and  accom- 
panied by  a  bill  of  lading.  Union  Nat.  Bank 
t7.  Rowan,  (1885)  23  S.  Car.  339. 

Percentage  of  discount,  —  The  Act  of 
Congress  does  not  prescribe  the  percentage 
that  shall  be  charged  as  discount  in  order  to 
make  the  purchase  by  discount  not  ultra  vires 
or  to  give  to  the  instrument  the  character  of 
negotiable  paper.  The  per  centum  of  dis- 
count is  left  optional  with  the  bank  so  far  aS 
the  title  to  the  note  and  its  negotiability  are 
concerned.  Nor  does  the  Act  of  Congress  re- 
quire the  bank  to  adopt  any  uniform  per 
centum  of  discount;  that  matter  is  left 
optional  with  the  bank,  which  may  make  the 
percentum  of  discount  a  subject  of  bargain 
upon  the  occasion  of  each  purchase.  Nichol- 
son V.  National  Bank,  (1891)  92  Ky.  256. 

Effect  of  ultra  vires  act.  —  But  even  as- 
suming that  national  banks  are  not  author- 
ized under  the  law  to  go  into  the  market  and 
buy  promissory  notes  from  those  who  are  sell- 
ing them  only  as  a  commodity,  and  therefore 
that  such  purpose  is  ultra  vires,  yet  such 
transaction  being  an  ordinary  contract,  and 
not  made  penal  nor  expressly  forbidden  by 
law,  the  maker  or  indorser  cannot  defend  on 
the  ground  that  the  bank  obtained  no  title. 
Prescott  Nat.  Bank  v.  Butler,  (1893)  157 
Mass.  548;  Atlas  Nat.  Bank  t?.  Savery,  (1879) 
127  Mass.  75;  National  Pemberton  Bank  v. 
Porter,  (1878)  125  Mass.  333;  Trenton  First 
Nat.  Bank  v.  Gillilan,  (1880)  72  Mo.  77. 
Nor  where  a  national  bank  has  bought  notes 
and  paid  for  them  can  it  rescind  the  contract 
thus  fully  performed  and  executed,  and  re- 
cover back  the  money  paid,  upon  the  ground 
that  it  was  a  purchase  which  it  had  no  au- 
thority to  make.  Attleborough  Nat.  Bank  r. 
Rogers,  (1878)  125  Mass;  339. 

Loan  to  bank  officers.  —  A  loan  may  be 
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made  to  the  officers  of  the  bank  as  well  as  to 
other  persons.  National  Bank  of  Commerce 
V.  National  Bank,  (1878)  30  Fed.  Cas.  No. 
18,310. 

Stipulations  as  to  attorney's  fees.  —  It  has 
been  held  that  a  national  bank  has  no  power 
to  insert  in  a  note  made  to  it  a  stipulation 
.for  an  attorney's  fee,  and  that  such  stipula- 
tion is  not  enforceable  in  au  action  on  the 
note.  Merchants'  Nat.  Bank  v.  Sevier,  (1882) 
14  Fed.  Rep.  662. 

Security  for  loans.  —  To  secure  a  con- 
temporaneous loan  a  national  bank  may  take 
a  pledge  of  chattels,  Pittsburgh  Locomotive, 
etc..  Works  v.  State  Nat.  Bank,  (1875)  2 
Cent.  L.  J.  692,  19  Fed.  Cas.  No.  11,198; 
contra,  Montgomery  Nat.  Bank  r.  McCleaster, 
(1893)  2  Pa.  Dist.  546;  or  railroad  bonds, 
Thompson  v.  St.  Nicholas  Nat.  Bank,  (1892) 
146  U.  S.  240;  for  a  pledge  of  stock  in  a 
corporation,  Hayward  v.  Eliot  Nat.  Bank, 
(1877)  96  U.  S.  611;  Canfield  v.  State  Nat. 
Bank,  (1877)  23  Int.  Rev.  Rec.  319,  5  Fed. 
Cas.  No.  2,382;  Shoemaker  v.  National  Me- 
chanics' Bank,  (1869)  2  Abb.  (U.  S.)  416,  21 
Fed.  Cas.  No.  12,801 ;  Germania  Nat.  Bank  17. 
Case.  (1878)  99  U.  S.  628;  California  Bank 
V.  Kennedy,  (1897)  167  U.  S.  362;  Baldwin 
r.  Canfield,  (1879)  26  Minn.  43;  Fulton  t\ 
National  Bank,  (1901)  26  Tex.  Civ.  App.  115. 

A  national  bank  has  power  to  lend  money 
upon  the  note' or  other  personal  obligation  of 
the  borrower  secured  by  the  pledge  of  a  ware- 
house receipt  for  merchandise  as  collateral 
lecurity.  Cleveland  v.  Shoeman,  (1883)  40 
Ohio  St.  176. 

A  creditor  of  a  shipper  of  goods,  who 
claims  the  goods  oA  attachment  as  against  a 
national  bank  which  holds  a  bill  of  lading  as 
security  for  moneys  advanced  on  a  draft  for 
the  price,  cannot  object  that  the  bank  had 
no  authority  to  take  the  goods  as  security  for 
a  loan.  Ayres,  etc.,  Co.  v.  Dorsey  Produce 
Co.,  (1897)  101  Iowa  141. 

The  mere  fact  that  certificates  of  stock 
originally  issued  to  persons  connected  with 
a  national  bank  are  subsequently  transferred 
to  the  bank,  and  some  of  the  certificates  are 
surrendered  and  reissued  in  the  name  of  the 
bank,  is  not  sufficient  to  show  that  the  stock 
was  acquired  by  the  bank  as  collateral  se- 
curity. CJhemical  Nat.  Bank  t?.  Havermale, 
(1898)   120  Cal.  601. 

A  national  bank,  by  the  enforcement  of  its 
rights  as  pledgee  of  corporate  stock  taken  to 
secure  a  contemporaneous  loan,  may  become 
the  owner  of  the  stock  and  be  subject  to  lia- 
bilities as  other  stockholders.  Germania  Nat. 
Bank  i?.  Case,  (1878)  99  U.  S.  028;  California 
Bank  f?.  Kennedy,  (1897)  167  U.  S.  362; 
Wehrman  v.  McFarlan,  (1899)  9  Ohio  Dec. 
400;  Fulton  v.  National  Bank,  (1901)  26 
Tex.  Civ.  App.  116. 

The  omission  of  a  national  bank  to  take 
security  for  a  loan  of  money  is  not  available 
as  a  defense  in  an  action  to  recover  the 
amount.  Union  Gold  Min.  Co.  v.  Rocky 
Mountain  Nat.  Bank,  (1873)  2  Colo.  248. 

Sale  of  pledged  property.  —  A  national 
bank  having  coin*  in  pledge  may  sell  and 
assign  its  special  property,  and  its  assignee 
will  become  vested  with  all  its  legal  rights 


therein.    Merchants'  Nat.  Bank  17.  State  Nat. 
Bank,  (1870)  10  Wall.  (U.  S.)  643. 

Independent  business  enterprises.  —  A  na- 
tional bank  cannot  engage  in  an  independent 
business  enterprise  such  as  manufacturing, 
mining,  etc.  Cooper  v.  Hill,  (C.  C.  A.  1899) 
94  Fed.  Rep.  682;  Cockrill  v.  Abeles,  (C.  C. 
A.  1898)  86  Fed.  Rep.  506;  John  A.  Roebling 
Sons'  Co.  r.  Richmond  First  Nat.  Bank, 
(1887)  30  Fed.  Rep.  744. 

But  where  it  has  lawfully  acquired  a  busi- 
ness enterprise,  it  may  put  the  property  in 
condition  to  attract  purchasers,  and  may  do 
such  things  as  are  necessary  to  secure  its 
claim.  Cockrill  t\  Abeles,  (C.  C.  A.  1898) 
86  Fed.  Rep.  605;  Cooper  v.  Hill,  (C.  C.  A. 
1899)  94  Fed.  Rep.  682;  John  A.  Roebling 
Sons'  Co.  V.  Richmond  First  Nat.  Bank, 
(1887)  30  Fed.  Rep.  744. 

The  fact  that  the  bank  is  engaged  in  an 
unlawful  business  is  no  defense  to  a  suit  to 
recover  its  property  used  therein.  Thus, 
where  a  national  bank  joined  with  other  per- 
sons in  a  partnership  to  operate  a  mill,  and 
lent  money  to  the  firm,  the  fact  that  the 
bank  had  no  power  to  become  a  partner  in  a 
business  enterprise  was  held  to  constitute  no 
defense  to  an  action  to  recover  the  sum  lent. 
Cameron  v.  Decatur  First  Nat.  Bank,  (Tex. 
Civ.  App.  1890)  34  S.  W.  Rep.  178,  affirming 
(1893)  4  Tex.  Civ.  App.  309. 

Nor  can  a  national  bank  set  up  the  fact 
that  it  is  engaged  in  an  unlawful  business 
to  defeat  a  claim  against  it  to  recover  prop- 
erty of  others  used  by  it  in  such  business. 
Thus,  where  a  national  bank,  having  taken 
an  elevator  as  security  for  a  pre-existing  debt 
against  a  warehouse  man,  is  carrying  on  the 
elevator  business,  it  is  still  liable  to  the 
owner  of  a  grain  receipt,  having  grain  in  the 
elevator,  for  failure  to  deliver  up  the  grain 
on  demand.  German  Nat.  Bank  v.  Meadow- 
croft,  (1879)  4  111.  App.  630,  affirmed  (1880) 
96  111.  124. 

Preliminary  business.  —  Under  this  section 
business  incidental  and  necessarily  prelim- 
inary to  the  commencement  of  the  banking 
business  is  prohibited.  McCormick  v.  Market 
Nat.  Bank,  (1897)  165  U.  S.  638,  affirmed 
(1896)  102  111.  107. 

And  the  bank  is  not  liable  on  such  con- 
tracts entered  into  by  its  promoter  and  officer 
unless  it  has  proved  and  adopted  the  con- 
tract subsequently  to  the  issuance  of  the 
comptroller's  certificate  of  authority  to  com- 
mence business.  McDonough  v.  Houston  First 
Nat.  Bank,   (1870)   34  Tex.  309. 

An  agreement  by  the  promoters,  who  sub- 
sequently became  directors  of  the  bank,  to 
pay  one  of  their  number  for  his  services  as 
an  executive  officer  is  not  binding  on  the 
bank.  Citizens'  Nat.  Bank  t?.  Elliott,  ( 1880) 
55  Iowa  104. 

An  agreement  with  a  person  to  become 
cashier  is  not  binding.  Regester  v.  Medcalf, 
(1899)  71  Md.  528. 

An  agreement  to  pay  for  services  in  pro- 
curiner  subscriptions  made  by  a  promoter  is 
not  binding.  Tift  r.  Quaker  City  Nat.  Bank, 
(1891)  141  Pa.  St.  550. 

An  arrangement  with  another  bank  for 
cashing  checks  is  not  binding.    Armstrong  V, 
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Springfield  Second  Nat.  Bank,  (1889)  38  Fed. 
Rep.  883;  Wellston  First  Nat.  Bank  v,  Arm- 
Btrong,  (1890)  42  Fed.  Rep.  193. 

A  lease  of  a  banking  office  for  a  term  of 
years,  made  before  the  issuance  of  the  comp- 
troller's certificate,  cannot  be  made  good  by 
estoppel,  and  will  not  support  an  action  to 
recover  anything  beyond  the  value  of  what 
the  bank  actually  received  and  enjoyed.  Mc- 
Gormick  v.  Market  Nat.  Bank,  (1897)  165  U. 
S.  538,  afflrmed  (1896)  162  111.  107. 

The  directors  of  a  national  bank,  who  exe- 
cute a  lease  in  the  name  of  the  bank  for 
premises  for  the  banking  business  before  re- 
ceiving the  certificate  of  the  comptroller  au- 
thorizing the  bank  to  do  business,  though 
after  the  bank  has  been  completely  organ- 


,  ized,  are  not  liable  as  copartners,  for  in  such 
case  they  are  acting  as  agents  not  of  an 
assumed  corporation,  but  of  a  corporation  de 
jure,  as  yet  powerless  to  make  such  a  con- 
tract. Seeberger  v.  McCormick,  (1899)  178 
111.  404;  Salem  First  Nat.  Bank  v.  Almy. 
(1875)  117  Mass.  476.  But  such  directors 
may  be  liable  on  the  subsequent  abandonment 
of  the  organization  and  the  surrender  of  the 
building  in  an  action  ex  contractu  upon  their 
implied  warranty  of  power  to  enter  into  the 
lease,  where  the  lessor  was  ignorant  of  the 
fact  that  the  bank  had  no  certificate  from  the 
comptroller  authorizing  it  to  transact  busi- 
ness. Seeberger  v,  McCk>rmick,  (1899)  178 
111.  404. 


An  act  to  enable  national  banking  associations  to  increase  their  capital  stock  and  to  change 

their  names  or  locations. 

[Act  of  May  1,  1SS6,  oh.  73,  24L  Stat.  L.  18. ^ 

[Sec.  1.]    [Iru^rease  of  capital  stock.      See  infra,  p.  102.] 

Sec.  2.  \_Change  of  ncrnie  cund  location.]  That  any  national  banking 
association  may  change  its  name  or  the  place  where  its  operations  of  discount 
and  deposit  are  to  be  carried  on,  to  any  other  place  within  the  same  State,  not 
more  than  thirty  miles  distant  with  the  approval  of  the  Comptroller  of  the 
Currency,  by  the  vote  of  shareholders  owning  two-thirds  of  the  stock  of  such 
association.  A  duly  authenticated  notice  of  the  vote  and  of  the  new  name  or 
location  selected  shall  be  sent  to  the  office  of  the  Comptroller  of  the  Currency ; 
but  no  change  of  name  or  location  shall  be  valid  until  the  (Comptroller  shall 
have  issued  his  certificate  of  approval  of  the  same.      [24,  Stat.  L.  18.] 

Seo.  3.  [Debts,  etc.,  not  affected  hy  change.]  That  all  debts,  liabilities, 
rights,  provisions,  and  powers  of  the  association  under  its  old  name  shall 
devolve  upon  and  inure  to  the  association  under  its  new  name.  [^4  Stat. 
L.  19.] 

Sec.  4.  [Liabilities  to  continwe.]  That  nothing  in  this  act  contained  shall 
be  so  construed  as  in  any  manner  to  release  any  national  banking  association 
iiDder  its  old  name  or  at  its  old  location  from  any  liability,  or  affect  any  action 
or  proceeding  in  law  in  which  said  association  may  be  or  become  a  party  or 
interested.      [24  Stat.  L.  19.] 


An  act  to  enable  national-banking  associations  to  extend  their  corporate  ezistence,  and  fox 

other  purposes. 

{Aot  of  July  12,  1882,  oh.  290,  22  Stat.  L.   ie2.'\ 

[Sec.  1.]  [Extension  of  charter  for  twenty  years.]  That  any  national 
banking  association  organized  under  the  acts  of  February  twenty-fifth,  eighteen 
hundred  and  sixty-three,  June  third  eighteen  hundred  and  sixty-four,  and 
February  fourteenth,  eighteen  hundred  and  eighty,  or  under  sections  fifty-one 
hundred  and  thirty-three,  fifty-one  hundred  and  thirty-four,  fifty-one  hundred 
and  thirty-five,  fifty-one  hundred  and  thirty-six,  and  fifty-one  hundred  fifty- 
four  of  the  Revised  Statutes  of  the  United  States,  may,  at  any  time  within 
the  two  years  next  previous  to  the  date  of  the  expiration  of  its  corporate  exist- 
ence under  present  law,  and  with  the  approval  of  the  Comptroller  of  the  Cur- 
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rency,  to  be  granted,  as  hereinafter  provided,  extend  its  period  of  succession 
by  amending  its  articles  of  association  for  a  term  of  not  more  than  twenty  years 
from  the  expiration  of  the  period  of  succession  named  in  said  articles  of 
association,  and  shall  have  succession  for  such  extended  period,  unless  sooner 
dissolved  by  the  act  of  shareholders  owning  two-thirds  of  its  stock,  or  unless 
its  franchise  becomes  forfeited  by  some  violation  of  law,  or  unless  hereafter 
modified  or  repealed.      [22  Stat  L.  162.] 

Fnrtlier  period  of  twenty  years  authorized.      Bank  Act  of  June  3,  1864,  incorporated  in 
—  See  the  Act  of  April  12,  1902,  ch.  503,  in-      title  62  of  the  Revised  Statutes. 
fra,  p.  93.  The  Act  of  Feb.  14,  z88o,  is  set  forth,  infra, 

The  Act  of  Feb.  25,  1863,  was  the  original       p.  122. 
National  Bank  Act  repealed  by  the  National  R.  S.  sees.  5x33,  5134,  513S9  5x36,  5x54,  are 

set  forth  8upra,  pp.  79-82,  and  infra,  p.  109. 

Sec.  2.  [Consent  in  writing  of  two-thirds  of  shareholders.]  That  such 
amendment  of  said  articles  of  association  shall  be  authorized  by  the  consent 
in  writing  of  shareholders  owning  not  less  than  two-thirds  of  the  capital  stock 
of  the  association;  and  the  board  of  directors  shall  cause  such  consent  to  be 
certified  under  the  seal  of  the  association,  by  the  president  or  cashier,  to  the 
Comptroller  of  the  Currency,  accompanied  by  an  application  made  by  the 
president  or  cashier  for  the  approval  of  the  amended  articles  of  association  by 
the  Comptroller;  and  such  amended  articles  of  association  shall  not  be  valid 
until  the  Comptroller  shall  give  to  such  association  a  certificate  under  his  hand 
and  seal  that  the  association  has  complied  with  all  the  provisions  required  to 
be  complied  with,  and  is  authorized  to  have  sucoes[8]ion  for  the  extended  period 
named  in  the  amended  articles  of  association.      [22  Stat.  L.  162.] 

Sbc.  3.  [Comptroller  to  make  examiriaiion  and  issue  certificate.]  That 
upon  the  receipt  of  the  application  and  certificate  of  the  association  provided 
for  in  the  preceding  section,  the  Comptroller  of  the  Currency  shall  cause  a 
s}>ecial  examination  to  be  made,  at  the  expense  of  the  association,  to  determine 
its  condition;  and  if  after  such  examination  or  otherwise,  it  appears  to  him 
that  said  association  is  in  a  satisfactory  condition,  he  shall  grant  his  certificate 
of  approval  provided  for  in  the  preceding  section,  or  if  it  appears  that  the  con- 
dition of  said  association  is  not  satisfactory,  he  shall  withhold  such  certificate 
of  approval.      [22  Stat.  L.  163.] 

Sec.  4.  [Rights,  privileges,  etc.,  of  .hanks  preserved.]  That  any  associa- 
tion so  extending  the  period  of  its  succession  shall  continue  to  enjoy  all  the 
rights  and  privileges  and  immunities  granted  and  shall  continue  to  be  subject 
to  all  the  duties,  liabilities,  and  restrictions  imposed  by  the  Revised  Statutes 
of  the  United  States  and  other  acts  having  reference  to  national  banking 
associations,  and  it  shall  continue  to  be  in  all  respects  the  identical  association 
it  was  before  the  extension  of  its  period  of  succession:  Provided,  however, 
*     *     *     [22  Stat.  L.  168.] 

The  proviso  omitted  above  relates  to  venue  tion  the  identity  of  the  original  corporation  is 

of  suits  by  and  against  national  banks,  and  is  in    no   wise   affected.     Newark   First   Presb. 

set  forth  infra,  p.  194.  Church  v.  National  State  Bank,  (1894)  57  N. 

Effect  of  extension.  ~  On  the  extension  of  J.  L.  27,  affirmed  (1895)  58  N.  J.  L.  406. 
the  charter  under  the  provisions  of  this  sec- 

Sbc.  5.  [Withdrawal  of  nonconsenting  shareholders  —  preference  of  old 
shareholders.]  That  when  any  national-banking  association  has  amended  its 
articles  of  association  as  provided  in  this  act,  and  the  Comptroller  has  granted 
his  certificate  of  approval,  any  shareholder  not  assenting  to  such  amendment 
may  give  notice  in  writing  to  the  directors,  within  thirty  days  from  the  date 
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of  the  certificate  of  approval,  of  his  desire  to  withdraw  from  said  association^ 
in  which  case  he  shall  be  entitled  to  receive  from  said  banking  association  the 
value  of  the  shares  so  held  by  him,  to  be  ascertained  by  an  appraisal  made  by  a 
committee  of  three  persons,  one  to  be  selected  by  such  shareholder,  one  by  the 
directors,  and  the  third  by  the  first  two;  and  in  case  the  value  so  fixed  shall 
not  be  satisfactory  to  any  such  shareholder,  he  may  appeal  to  the  Comptroller 
of  the  Currency,  who  shall  cause  a  reappraisal  to  be  made,  which  shall  be  final 
and  binding;  and  if  said  reappraisal  shall  exceed  the  value  fixed  by  said  com- 
mittee, the  bank  shall  pay  the  expenses  of  said  reappraisal,  and  otherwise  the 
appellant  shall  pay  said  expenses ;  and  the  value  so  ascertained  and  determined 
shall  be  deemed  to  be  a  debt  due,  and  be  forthwith  paid,  to  said  shareholder 
from  said  bank;  and  the  shares  so  surrendered  and  appraised  shall,  after  duo 
notice,  be  sold  at  public  sale,  within  thirty  days  after  the  final  appraisal  pro- 
vided in  this  section:  Provided,  That  in  the  organization  of  any  bankinpj 
association  intended  to  replace  any  existing  banking  association,  and  retaining 
the  name  thereof,  the  holders  of  stock  in  the  expiring  association  shall  be 
entitled  to  preference  in  the  allotment  of  the  shares  of  the  new  association  in 
proportion  to  the  number  of  shares  held  by  them  respectively  in  the  expiring 
association.      [22  Stat.  L.  16S.] 

The  committee  of  appraisal  of  the  shares  appraisal  at  any  time  before  the  expiration 

of  those  shareholders  who  do  not  assent  to  of  the  time  to  appeal  though  its  award  has 

amendments  to  the  articles  of  association  does  been  accepted.     Clarion  First  Nat.  Bank  9. 

not  possess  any  judicial  function  and  may  Brenneman,  (1886)  114  Pa.  St.  315. 
^K)rrect  any  clerical  error  in  its  report  and 

Sec.  6.  [Redemption  of  outstanding  circulation  —  new  notes  —  cost  of 
new  plaies.']  That  the  circulating  notes  of  any  association  so  extending  the 
period  of  its  succession  v^rhich  shall  have  been  issued  to  it  prior  to  such  exten- 
sion shall  be  redeemed  at  the  Treasury  of  the  United  States,  as  provided  in 
section  three  of  the  act  of  June  twentieth,  eighteen  hundred  and  seventy-four, 
entitled  "  An  act  fixing  the  amount  of  United  States  notes,  providing  for  redis- 
tribution of  national-bank  currency,  and  for  other  purposes,"  and  such  notes 
when  redeemed  shall  be  forwarded  to  the  Comptroller  of  the  Currency,  and 
destroyed  as  now  provided  by  law ;  and  at  the  end  of  three  years  from  the  date 
of  the  extension  of  the  corporate  existence  of  each  bank  the  association  so 
extended  shall  deposit  lawful  money  with  the  Treasurer  of  the  United  States 
sufficient  to  redeem  the  remainder  of  the  circulation  which  was  outstanding 
at  the  date  of  its  extension,  as  provided  in  sections  fifty-two  hundred  and 
twenty-two,  fifty-two  hundred  and  twenty-four,  and  fifty-two  hundred  and 
twenty  five  of  the  Revised  Statutes;  and  any  gain  that  may  arise  from  the 
failure  to  present  such  circulating  notes  for  redemption  shall  inure  to  the  bene-- 
fit  of  the  United  States ;  and  from  time  to  time,  as  such  notes  are  redeemed  or 
lawful  money  deposited  therefor  as  provided  herein,  new  circulating  notes  shall 
be  issued  as  provided  by  this  act,  bearing  such  devices,  to  be  approved  by  the 
Secretary  of  the  Treasury,  as  shall  make  them  readily  distinguishable  from  the 
circulating  notes  heretofore  issued:  Provided,  however,  That  each  banking 
association  which  shall  obtain  the  benefit  of  this  act  shall  reimburse  to  the 
Treasury  the  cost  of  preparing  the  plate  or  plates  for  such  new  circulating 
notes  as  shall  be  issued  to  it      [22  Stat.  L.  168. '\ 

The  Act  of  June  20,  1874,  above  mentioned,  is  given  infra,  p.  126. 

R.  S.  sees.  5222,  5224,  5225,  above  mentioned,  are  given  infra,  pp.  167,  168. 

Sec.  7.   [Liquidation  of  banks  not  accepting  provisions  of  acf]     That 
national-banking  associations  whose  corporate  existence  has  expired  or  shall 
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hereafter  expire,  and  which  do  not  avail  themselves  of  the  provisions  of  this 
act^  shall  be  required  to  comply  with  the  provisions  of  section?  fifty-two  him- 
dred  and  twenty  one  and  fifty-two  hundred  and  twenty-two  of  the  Revised 
Statutes  in  the  same  manner  as  if  the  shareholders  had  voted  to  go  into  liquida- 
tion, as  provided  in  section  fifty-two  hundred  and  twenty  of  the  Revised 
Statutes;  and  the  provisions  of  sections  fifty-two  hundred  and  twenty-four  and 
fifty-two  hundred  and  twenty-five  of  the  Revised  Statutes  shall  also  be  applica- 
ble to  such  associations,  except  as  modified  by  this  act;  and  the  franchise  of 
such  association  is  hereby  extended  for  the  sole  purpose  of  liquidating  their 
affairs  until  such  affairs  are  finally  closed.      \22  Stat  L.  16i.'\ 

Sec.  8.  [Bends  to  secure  circvlation  —  amount  of  circulation  —  cost  of 
transportation.     See  infra,  p.  114.] 

Sec.  9.   [Withdrawal  of  circulation.     See  infra,  p.  114.] 

Sec.  10.  [Notes  issued  on  deposit  of  bonds  —  repeat  of  B.  S.  sees.  5171, 
&176.     See  infra,  pp.  117,  119.] 

Sec.  11.   [Exchange  of  bonds.      See  Public  Debt.] 

Sec.  12.   [Oold  certificates  in  exchange  for  gold  coin.    See  infra,  p.  125.] 

Sec.  13.   [False  certification  of  checks.     See  infra,  p.  144.] 

Sec.  14.  [Act  nujuy  be  repealed,  altered,  etc.]  That  Congress  may  at  any 
time  amend,  alter,  or  repeal  this  act  and  the  acts  of  which  this  is  amendatory. 
[»e  Stat.  L.  166.] 

An  Act  To  provide  for  the  extension  of  the  charters  of  national  banks. 
[A^  of  AprU  12y  1902,  ch.  603,  32  Stat.  L.   101.] 

[Extension  of  charter  for  twenty  years.]  That  the  Comptroller  of  the 
Currency  is  hereby  authorized,  in  the  manner  provided  by,  and  under  the  con- 
ditions and  limitations  of,  the  Act  of  July  twelfth,  eighteen  hundred  and 
eighty-two,  to  extend  for  a  further  period  of  twenty  years  the  charter  of  any 
national  banking  association  extended  under  said  Act  which  shall  desire  to 
continue  its  existence  after  the  expiration  of  its  charter.      [32  Stat.  L.  101.] 

SgC.  5137.  [Power  to  hold  real  property.]  A  national  banking  associa- 
tion may  purchase,  hold,  and  convey  real  estate  for  the  following  purposes,  and 
for  no  others: 

First.  Such  as  shall  be  necessary  for  its  immediate  accommodation  in  the 
transaction  of  its  business. 

Second.  Such  as  shall  be  mortgaged  to  it  in  good  faith  by  way  of  security 
for  debts  previously  contracted. 

Third.  Such  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  previously 
contracted  in  the  course  of  its  dealings. 

Fourth.  Such  as  it  shall  purchase  at  sales  under  judgments,  decrees,  or 
mortgages  held  by  the  association,  or  shall  purchase  to  secure  debts  due  to  it. 

But  no  such  association  shall  hold  the  possession  of  any  real  estate  under 
mortgage,  or  the  title  and  possession  of  any  real  estate  purchased  to  secure  any 
debts  due  to  it,  for  a  longer  period  than  five  years.      \R.  S.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L  107.      erection  of  a  building  on  land  adjacent  to  its 
Real   estate    for    hanking    house.  —  Under      bank  building  in  order  to  secure  the  free  en- 
the  first  clause  of  this  section  a  national  bank      trance  of  light  into  the  windows  of  its  bank- 
may  enter  into  an  agreement  to  prevent  the      ing  house.     Newark  First  Presb.  Church  v. 

eS  Volume  V. 


Orgaaiiation,  eto. 


NATIONAL  BANKS, 


B.  8.  MO.  51S7 


National  State  Bank,  (1894)  57  N.  J.  L.  27, 
affirmed  (1895)  58  N.  J.  L.  406. 

Lease  for  ninety-nine  years.  —  Under  the 
power  to  purchase  and  hold  such  real  estate 
*'  as  shall  be  necessary  for  its  immediate  ac- 
commodation in  the  transaction  of  its  busi- 
ness," a  national  bank  has  power  to  lease  for 
a  term  of  ninety-nine  years  and  agree  with 
a  lessor  to  construct  such  a  building  as  it  de- 
sires, though  only  a  small  portion  of  the 
building  is  to  be  used  for  banking  purposes, 
the  balance  being  rented  to  third  persons. 
Brown  v.  Schleier,  (C.  C.  A.  1902)  118  Fed. 
Rep.  981. 

A  lease  may  be  taken  by  a  national  bank 
for  property  for  a  bank  building  for  a  term 
extending  beyond  the  charter  term,  though  it 
be  made  nonassignable  without  the  consent  of 
the  lessor.  Weeks  v.  International  Trust  Co., 
(C.  C.  A.  1903)   125  Fed.  Rep.  373. 

Conveyance  of  real  estate  to  secure  debt. 
—  A  national  bank  having  purchased  real  es- 
tate which  was  mortgaged  to  it  in  good  faith 
by  way  of  security  for  debts  previously  con- 
tracted, the  fact  that  in  order  to  secure  the 
same  debt  it  purchases  other  real  estate  not 
mortgaged  to  it  cannot  affect  the  ^title  to  the 
land  which  it  was  authorized  to  purchase. 
Reynolds  i?.  Crawfordsville  First  Nat.  Bank, 
(1884)  112  U.  S.  405. 

In  Turner  v,  Madison  First  Nat.  Bank, 
( 1881 )  78  Ind.  19,  it  appeared  that  a  national 
bank  loaned  money  to  enable  the  borrower  to 
purchase  land  at  a  judicial  sale  and  subse- 
quently took  a  conveyance  of  the  land  in  dis- 
charge of  a  debt.  It  was  held  that  such  a 
conveyance  was  valid  as  a  discharge  of  a  debt 
previously  contracted. 

Where  necessary  to  secure  a  debt  the  bank 
may  take  real  estate  wHich  is  encumbered  and 
assume  the  incumbrances.  Mapes  v.  Scott, 
(1878)  88  111.  352;  Mutual  L.  Ins.  Go.  17. 
Yates  County  Nat.  Bank,  (1898)  35  N.  Y. 
App.  Div.  218. 

Where  necessary  to  secure  a  debt  the  bank 
may  purchase  real  estate  at  a  sale  on  a  prior 
mortgage.  Heath  v.  Lafayette  Second  Nat. 
Bank,  (1880)  70  Ind.  106.  Or  it  may  pur- 
chase real  estate  of  greater  amount  than  such 
debt,  paying  the  difference  in  cash.  Libby  i?. 
Union  Nat.  Bank,  (1881)  99  111.  622;  Upton 
V.  National  Bank,  (1876)   120  Mass.  153. 

Having  lawfully  acquired  an  undivided  in- 
terest in  real  property  in  satisfaction  of  a 
debt  a  national  bank  may  lawfully  purchase 
other  undivided  interests  therein  and  dis- 
charge liens  or  incumbrances  existing  thereon 
providing  such  action  is  necessary  to  enable 
it  to  manage  or  dispose  of  the  property  to 
better  advantage.  Cockrill  v.  Abeles,  (C.  C. 
A.  1898)  86  Fed.  Rep.  505. 

A  conveyance  prohibited  by  the  state  in- 
solvency laws  is  not  validated  by  the  fact  that 
it  was  made  to  a  national  bank  by  way  of 
security  for  debts  previously  contracted  in 
the  course  of  its  dealings,  or  conveyed  to  it 
in  satisfaction  of  such  debts.  McClellan  v. 
Chipman,  (1896)  164  U.  S.  347,  affirming 
(1893)    159  Mass.  363. 

Where  a  national  bank  lawfully  holds  a  sec- 
ond mortgage  it  may  buy  in  a  prior  mortjjage 
to    protect    its    interest.    Holmes    v.    Boyd, 


(1883)    90  Ind.  332;    Richards  V,  KountE^ 
(1876)  4  Neb.  200. 

Mortgage  to  secure  antecedent  debts,  see 
Mathews  v.  Abbott,  (1878)  2  Hask.  (U.  S.) 
289,  16  Fed.  Cas.  No.  9,275;  Kansas  Valley 
Nat.  Bank  v.  Rowell,  (1873)  2  Dill.  (U.  S.) 
371,  14  Fed.  Cas.  No.  7,611;  Worcester  Nat. 
Bank  v.  Cheeney,  (1878)  87  111.  602;  Oldham 
t?.  Wilmington  First  Nat.  Bank,  (1881)  85 
N.  Car.  240;  Farmers',  etc.,  Nat.  Bank  v. 
Wallace,  (1887)  45  Ohio  St.  152;  Allen  v. 
Xenia  First  Nat.  Bank,  (1872)  23  Ohio  St. 
97 ;  Howard  Nat.  Bank  v.  Loomis,  ( 1879)  51 
Vt.  349. 

Trust  estate.  —  A  national  bank  cannot 
hold  real  estate  in  trust  for  another.  Hall  v. 
Farmers,  etc..  Bank,  (1898)  145  Mo.  418.- 

Speculations  in  real  estate  prohibited. — 
The  purpose  of  the  transaction  must  be  kept 
in  view.  If  it  be  to  speculate  in  real  estate 
under  the  pretense  of  attaining  the  satisfac- 
tion of  a  previous  debt  such  transaction  is 
forbidden.  Where  the  amount  of  the  debt  sat- 
isfied by  the  purchase  is  very  small,  and  the 
amount  to  be  paid  to  discharge  the  incum- 
brances is  very  large  such  fact  may  be  con- 
sidered in  ascertaining  the  real  purpose  of  the 
transaction.  Mapes  v,  Scott,  (1878)  88  111. 
352. 

Loans  on  real  estate.  —  This  section  when 
construed  in  connection  with  section  5136, 
subd.  7,  granting  express  power  to  loan  money 
"  on  personal  security  "  impliedly  prohibits  a 
loan  on  real  estate.  Union  Nat.  Bank  v, 
Matthews,  (1878)  98  U.  S.  621;  Kansas  Val- 
ley Nat.  Bank  !?.  Rowell,  (1873)  2  Dill.  (U. 
S.)  371,  14  Fed.  Cas.  No.  7,611;  Matthews  v. 
Skinker,  (1876)  62  Mo.  329;  Thornton  v. 
National  Exch.  Bank,  (1879)  71  Mo.  221. 

An  indorsement  of  a  promissory  note  by  a 
married  woman  by  its  terms  charging  her 
separate  estate  with  the  payment  of  the  note, 
is  not  a  mortgage  in  any  sense.  It  is  simply 
a  personal  security  within  the  meaning  of  the 
National  Bank  Act,  and  a  national  bank  is 
not  prohibited  from  taking  it.  Third  Nat. 
Bank  v.  Blake,  (1878)  73  N.  Y.  260. 

The  defendant  in  order  partially  to  secure 
an  antecedent  debt  to  a  national  bank  gave 
a  mortgage  on  property  on  which  there  Mras  a 
prior  mortgage  which  he  agreed  to  pay.  Part 
of  this  prior  mortgage  coming  due,  the  bank, 
in  order  to  save  and  protect  its  own  lien,  and 
at  the  request  of  the  defendant  paid  the 
amount  maturing  and  then  took  a  note  and 
mortgage  therefor  on  other  property.  It  was 
held  that  the  taking  of  the  last-mentioned 
mortgage  was  not  a  violation  of  the  National 
Bank  Act.  Ornn  v.  Merchants  Nat.  Bank, 
(1876)   16  Kan.  341. 

Renewal  notes.  —  A  mortgage  taken  to 
secure  a  new  note  given  in  renewal  of  old 
notes  or  on  the  consolidation  of  debts  is  not 
within  the  prohibition  of  a  loan  on  real  es- 
tate. Oldham  v.  Wilmington  First  Nat.  Bank, 
(1881)  85  N.  Car.  240;  Farmer's,  etc.,  Nat 
Bank  v.  Wallace,  (1887)  45  Ohio  St.  152: 
Shinkle  v.  Ripley  First  Nat.  Bank,  (1872)  22 
Ohio  St.  516. 

A  mortgage  once  valid  does  not  come  within 
the  prohibition  as  given  for  a  future  loan  be- 
cause renewal  notes  are  subsequently  given 
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for  the  old  notes  which  it  secured.  In  re 
Freyvogel,  (1878)  25  Pittab.  Leg.  J.  N.  S. 
(Pa.)  109,  9  Fed.  Cas.  No.  5,115;  Worcester 
Nat.  Bank  v.  Gheeney,  (1878)  87  111.  602; 
Howard  Nat  Bank  v.  Loomis,  (1879)  61  Vt. 
349. 

Taking  stock  of  land  company  as  security. 
—  The  taking  of  stock  in  a  corporation  whose 
property  consists  wholly  of  real  estate  as  se- 
curity for  a  contemporaneous  loan  is  not 
equivalent  to  taking  a  mortgage  on  real  estate 
as  security  for  a  loan.  Western  Imp.  Co.  t;. 
Des  Moines  Bank,  (1897)  103  Iowa  455; 
Baldwin  v.  Canfield,   (1879)  26  Minn.  43. 

Discounting  paper  secured  by  mortgage. — 
The  cases  distinguish  between  a  loaning  of 
money  on  real  estate  and  the  discounting  of 
a  note  which  is  secured  by  a  deed  of  trust  or 
mortgage.  The  loan  in  the  latter  case  is  not 
prohibited  and  the  bank  may  take  an  assign- 
ment of  such  security.  The  right  te  enforce 
the  security  would  in  any  event  pass  to  the 
bank  as  an  incident  to  the  note  without  an 
assignment.  Merchante  Nat.  Bank  17.  Mears, 
(1878)  8  Biss.  (U.  S.)  158,  17  Fed.  Cas.  No. 
9,450;  National  Bank  v.  Whitney,  (1880)  103 
U.  S.  99;  Union  Nat.  Bank  t?.  Matthews, 
(1878)  98  U.  S.  621;  Mathews  r.  Abbott, 
(1878)  2  Hask.  (U.  S.)  289,  16  Fed.  Cas.  No. 
9,275;  Ft.  Dodge  First  Nat.  Bank  V.  Haire, 
(1873)  36  Iowa  443;  Weir  17.  Birdsall,(1898) 
27  N.  Y.  App.  Div.  404;  Oldham  t?.  Wilming- 
ton First  Nat.  Bank,  (1881)  85  N.  Car.  240; 
Allen  V.  Xenia  First  Nat.  Bank,  (1872)  23 
Ohio  St.  97;  Aberdeen  First  Nat.  Bank  v. 
Andrews,  (1893)  7  Wash.  261. 

Effect  of  ultra  vires  Act.  —  Though  a  loan 
on  real-estate  security  is  prohibited,  the  se- 
curities so  taken  are  not  void,  and  the  objec- 
tion cannot  be  raised  by  the  parties  thereto 
to  defeat  their  enforcement.  The  United 
States  only  can  take  advantage  of  the  viola- 
tion of  the  statute.  Schuyler  Nat.  Bank  v. 
Gadsden,  (1903)  191  U.  S.  451;  Union  Nat. 
Bank  v.  Matthews,  (1878)  98  U.  S.  621;  For- 
tier  17.  New  Orleans  Nat.  Bank,  (1884)  112  U. 
S.  439,  reversing  Crocker  v.  Whitney,  (1877) 
71  N.  Y.  161;  Campt?.  Land,  (1898)  122  Cal. 


167;  Warner  v.  De  Witt  County  Nat.  Bank» 
(1879)  4  111.  App.  305;  Waterloo  First  Nat. 
Bank  v.  Elmore,  (1879)  52  Iowa  541;  State 
Nat.  Bank  v.  Flathers,  (1893)  45  La.  Ann. 
75;  Grand  Rapids  Fifth  Nat.  Bank  v.  Pierce, 
(1898)  117  Mich.  376;  Thornton  v.  National 
Ezch.  Bank,  (1879)  71  Mo.  j21;  Hall  v.  Far- 
mers, ete.,  Bank,  (1898)  145  Mo.  418;  Ries- 
terer  v.  Horton  Land,  etc.,  Co.,  (1901)  160 
Mo.  141;  Sutton  First  Nat.  Bank  V,  Gross- 
hans,  (1901)  61  Neb.  581;  Scofield  v.  State 
Nat.  Bank,  (1879)  9  Neb.  316;  Graham  v. 
National  Bank,  (1880)  32  N.  J.  Eq.  804;  At- 
lantic State  Bank  v.  Savery,  (1880)  82  N.  Y. 
291;  Simons  v.  Union  Springs  First  Nat. 
Bank,  (1883)  93  N.  Y.  272;  Oldham  v.  Wil- 
mington First  Nat.  Bank,  (1881)  85  N.  Car. 
240;  Winton  v.  Little,  (1880)  94  Pa.  St.  64; 
Wroten  v.  Armat,  (1879)  31  Gratt.  (Va.)  228. 

Overruled  oases.  —  Kansas  Valley  Nat.  Bank 
V.  Rowell,  (1873)  2  Dill.  (U.  S.)  371,  14  Fed. 
Cas.  No.  7,611;  Fridley  v,  Bowen,  (1877)  87 
111.  151;  Matthews  17.  Skinker,  (1876)  62  Mo. 
329;  Richards  17.  Kountze,  (1876)  4  Neb.  200; 
Crocker  v.  Whitney,  (1877)  71  N.  Y.  161; 
Fowler  v.  Scully,  (1872)  72  Pa.  St.  456; 
Woods  !?.  Peoples'  Nat.  Bank,  (1876)  83  Pa. 
St.  57. 

The  government  alone  can  take  advantage 
of  an  ultra  vires  purchase  of  real  estate  by  a 
national  bank.  Union  Nat.  Bank  v,  Mat- 
thews, (1878)  98  U.  S.  621,  reversing  (1876) 
62  Mo.  329;  Reynolds  17.  Crawfordsville  First 
Nat.  Bank,  (1884)  112  U.  S.  405;  Brown  17. 
Schleier,  (C.  C.  A.  1902)  118  Fed.  Rep.  981; 
Mapes  17.  Scott,  (1880)  94  111.  379;  Hennessy 
17.  St.  Paul,  (1893)  54  Minn.  219;  Merchante 
Nat.  Bank  17.  Hanson,  (1884)  33  Minn.  40; 
Wherry  17.  Hale,  (1882)  77  Mo.  20. 

Conveyance  of  real  estate.  —  There  is  no 
restriction  as  to  the  power  of  a  national  bank 
to  convey  real  estate,  and  it  may  sell  its  real 
estete  and  reserve  a  mortgage  to  secure  the 
price.  New  Orleans  Nat.  Bank  17.  Raymond, 
(1877)  29  La.  Ann.  G55;  Memphis  First  Nat. 
Bank  17.  Kidd,  20  Minn.  234;  or  it  may  teke 
chattels  in  payment.  Ottumwa  First  Nat. 
Bank  17.  Reno,  (1887)  73  Iowa  145. 


Sec.  5138.  [Requisite  amount  of  capital.]  No  association  shall  be  organ- 
ized with  a  less  capital  than  one  hundred  thousand  dollars,  except  that  banks 
with  a  capital  of  not  less  than  fifty  thousand  dollars  maj,  with  the  approval 
of  the  Secretary  of  the  Treasury,  be  organized  in  any  place  the  population  of 
which  does  not  exceed  six  thousand  inhabitants,  and  except  that  banks  with  a 
capital  of  not  less  than  twenty-five  thousand  dollars  may,  with  the  sanction  of 
the  Secretary  of  the  Treasury,  be  organized  in  any  place  the  population  of 
which  does  not  exceed  three  thousand  inhabitants.  No  association  shall  be 
organized  in  a  city  the  population  of  which  exceeds  fifty  thousand  persons 
with  a  capital  of  less  than  two  hundred  thousand  dollars.      [R.  8.] 


This  section  was  amended  to  read  as  above 
by  Act  of  March  14,  1900,  ch.  41,  sec.  10,  31 
Stat.  L.  48. 

The  section  originally  read  as  follows: 
"  Sec.  5138.  No  association  shall  be  organ- 
ized nnder  this  Title  with  a  less  capital  than 
one  hundred  thousand  dollars;  except  that 
banks  with  a  capital  of  not  less  than  fifty 
thotisand  dollars  may,  with  the  approval  of 


the  Secretary  of  the  Treasury,  be  organized 
in  any  place  the  population  of  which  does  not 
exceed  six  thousand  inhabitants.  No  associa- 
tion shall  be  organized  in  a  city  the  popula- 
tion of  which  exceeds  fifty  thousand  persons 
with  a  less  capital  than  two  hundred  thou- 
sand dollars."  Act  of  June  3,  1864,  ch.  106, 
13  Stat.  L.  101. 
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Sec.  5139.  [Shares  of  stock  and  transfers.]  The  capital  stock  of  each 
association  shall  be  divided  into  shares  of  one  hundred  dollars  each,  and  be 
deemed  personal  property,  and  transferable  on  the  books  of  the  association  in 
such  manner  as  may  be  prescribed  in  the  by-laws  or  articles  of  association. 
Every  person  becoming  a  shareholder  by  such  transfer  shall,  in  proportion  to 
his  shares,  succeed  to  all  the  rights  and  liabilities  of  the  prior  holder  of  such 
shares ;  and  no  change  shall  be  made  in  the  articles  of  association  by  which  the 
rights,  remedies^  or  security  of  the  existing  creditors  of  the  association  shall  be 
impaired.      \_R.  S.] 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
102. 

Scope  of  notes.  —  This  section  has  been 
construed  most  often  in  connection  with  R.  S. 
sec.  5151  (infra,  p.  105),  in  relation  to  the 
individual  liability  of  shareholders  for  debts. 
For  convenience  of  the  reader  the  cases  on 
the  question  of  liability,  so  far  as  they  turn 
upon  the  question  of  ownership  or  transfer 
of  the  shares,  are  treated  hereunder. 

Tbansfeb  of  Shabes. 

Control  by  states.  —  The  negotiability  or 
transferable  quality  of  national  bank  stock 
depends  upon  the  laws  of  the  United  States, 
and  cannot  be  controlled  by  state  statutes 
and  decisions.  Continental  Nat.  Bank  v. 
Eliot  Nat.  Bank,  (1881)  7  Fed.  Rep.  369; 
Scott  17.  Pequonnock  Nat.  Bank,  (1883)  15 
Fed.  Rep.  494;  Bath  Sav.  Inst,  v,  Sagadahoc 
Nat.  Bank,  (1897)  89  Me.  500;  Dickinson  v. 
Central  Nat.  Bank,  (1880)  129  Mass.  279; 
Central  Nat.  Bank  v.  Williston,  (1885)  138 
Mass.  248;  Doty  v.  Larimore  First  Nat.  Bank, 
(1892)  3  N.  Dak.  9. 

The  right  of  an  executor  to  sell  stock  is 
governed  by  the  law  of  the  state  of  the  dom- 
icil  of  the  bank.  Hobbs  v.  Western  Nat. 
Bank,  (1880)  8  W.  N.  C.  (Pa.)  131,  12  Fed. 
Cas.  No.  6,551a.  A  sale  by  an  executor  does 
ndt  pass  a  good  title  where  he  was  not  au- 
thorized by  the  state  law  to  make  the  sale. 
Weyer  v.  Franklin  Second  Nat.  Bank,  (1877) 
67  Ind.  198. 

In  Hobbs  v.  Western  Nat.  Bank,  (1880)  8 
W.  N.  C.  (Pa.)  131,  12  Fed.  Cas.  No.  6,551a, 
it  was  held  that  in  Pennsylvania,  where  the 
by-laws  or  articles  of  association  of  a  na- 
tional bank  do  not  otherwise  prescribe,  the 
bank  is  bound  under  Act  Pa.  June  26,  1836, 
sec.  3,  and  Act  of  Pa.  April  8,  1873,  sec.  11, 
to  recognize  a  transfer  of  its  stock  by  a  for- 
eign executor  duly  appointed  in  another  state. 

Control  by  bank.  —  National  bank  stock  is 
salable  and  transferable  at  the  will  of  the 
owner,  like  other  personal  property,  and 
neither  the  directors  nor  stockholders  can 
control  the  right  of  a  stockholder  to  make 
an  absolute  sale  of  his  stock  to  any  person 
capable  of  purchasing  and  holding  it  and 
assuming  the  liability  of  the  transferrer  in 
respect  thereto.  Johnson  v.  Laflin,  (1878)  5 
Dill.  (U.  S.)  05^  13  Fed.  Cas.  No.  7,393,  af- 
firmed (1880)   103  U.  S.  800. 

The  authority  to  preacribe  the  manner  of 
the  transfer  permits  only  conditions  which 
are  essential  to  the  protection  of  the  associa- 
tion against  transfers  which  are  fraudulent 


or  which  may  be  designed  to  evade  the  just 
responsibility  of  the  stockholder.  Johnston 
17.  Laflin,  (1880)  103  U.  S.  800.  It  was  en- 
acted for  the  benefit  of  the  corporation,  its 
shareholders,  and  its  creditors  only.  As  to 
all  other  parties  a  transfer  good  at  common 
law  is  good  under  the  statute.  Scott  v. 
Pequonnock  Nat.  Bank,  (1883)  15  Fed.  Rep. 
494;  McNeil  v.  New  York  Tenth  Nat.  Bank, 
(1871)  46  N.  Y.  325;  Doty  v.  Larimore  First 
Nat.  Bank,  (1892)  3  N.  Dak.  9. 

As  between  the  parties  to  a  sale,  it  is 
enough  that  the  certificate  is  delivered  by  the 
holder  to  the  purchaser  or  pledgee  with  power 
to  transfer  the  stock  on  the  books  of  the 
bank,  and  either  party  may  compel  its  regis- 
tration and  transfer.  Scott  v.  Pequonnock 
Nat.  Bank,  (1883)  15  Fed.  Rep.  497.  And 
the  same  rule  applies  where  the  certificate  of 
stock  is  delivered  as  collateral  security  for  a 
loan.  Dickinson  v.  Central  Nat.  Bank, 
(1880)  129  Mass.  279. 

This  statute  is  sufficient  to  authorize  a  by- 
law that  the  stock  shall  be  transferable  only 
at  the  bank  on  the  books.  Lockwood  v.  Me- 
chanics Nat.  Bank,  (1869)  9  R.  I.  335. 

A  provision  in  the  charter  and  by-laws  of 
a  national  banking  association  carried  into 
the  certificates  of  stock  as  a-  condition,  for- 
bidding a  transfer  where  the  holder  is  in- 
debted to  the  bank,  is  repugnant  to  the 
National  Bank  Act,  and  void  and  inoperative 
for  any  purpose.  ♦  Buffalo  Third  Nat.  Bank  v. 
Buffalo  German  Ins.  Co.,  (1904)  193  U.  S. 
581. 

Essentials  to  transfer.  —  The  cashier  is  the 
proper  officer  to  make  the  transfer,  and  a 
demand  of  him  is  sufficient  to  render  the  bank 
liable  for  a  refusal  to  make  the  transfer. 
Case  V.  Citizen's  Bank,  (1879)  100  U.  S.  446. 

A  surrender  of  the  certificate  is  essential 
to  the  issuance  by  the  bank  of  another  cer- 
tificate upon  a  transfer  made  by  the  apparent 
owner  either  in  person  or  by  attorney  to 
deprive  the  real  owner  of  his  shares.  South 
Bend  First  Nat.  Bank  v.  Lanier,  (1870)  11 
Wall.  (U.  S.)  369;  Johnston  v,  Laflin,  (1880) 
103  U.  S.  800,  affirming  (1878)  5  Dill.  (U. 
S.)  65;  Bath  Sav.  Inst.  v.  Sagadahoc  Nat. 
Bank,  (1897)  89  Me.  504. 

The  rights  of  a  transferee  under  an  unre- 
corded transfer  good  at  common  law  are 
superior  to  the  rights  of  a  subsequent  at- 
taching creditor  of  the  transferee  without 
notice.  Continental  Nat.  Bank  p.  Eliot  Nat. 
Bank,  (1881)  7  Fed.  Rep.  369;  Scott  V. 
Pequonnock  Nat.  Bank,  (1883)  15  Fed.  Rep. 
494;  Hazard  v.  National  Exch.  Bank,  (1886) 
26  Fed.  Rep.  94;   Bath  Sav.  Inst,  v,  Saga- 
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dahoc  Nat.  Bank,  (1897)  89  Me.  504;  Sibley 
V.  Quinsigamond  Nat.  Bank,  (1882)  133 
Mass.  515;  Doty  v.  Larimore  First  Nat. 
Bank,  (1892)  3  N.  Dak.  9. 

The  shares,  however,  cease  to  be  trans- 
ferable as  such  after  the  bank  has  begun 
proceedings  to  wind  up  its  affairs  at  the  end 
of  the  original  period  for  which  it  was  or- 
ganized. Richards  v,  Attleborough  Nat.  Bank, 
(1889)  148  Mass.  187. 

Seal  and  apparent  owner.  —  There  is  a  con- 
flict of  authority  whether  the  real  owner  may 
be  treated  as  a  shareholder  where  his  name 
baa  not  appeared  on  the  books  of  the  bank. 
It  has  been  said  that  "the  real  owner  of 
shares  of  capital  stock  of  a  national  banking 
association  may  in  every  case  be  treated  as  a 
shareholder,"  within  the  meaning  of  the  stat- 
ute, Paulv  t?.  State  L.  &  T.  Co.,  (1897)  166 
U.  S.  619*;  and  this  though  his  name  never 
appeared  on  the  books  of  the  bank  in  any 
form,  Davis  t?.  Stevens,  (1879)  17  Blatchf. 
(U.  S.)  259,  7  Fed.  Cas.  No.  3,663;  Houghton 
r.  Hubbell,  (C.  C.  A.  1899)  91  Fed.  Rep.  463; 
Lucas  V.  Coe,  (1898)  86  Fed.  Rep.  972; 
Horton  t?.  Mercer,  (C.  C.  A.  1895)  71  Fed. 
Rep.  156;  Case  t?.  Small,  (1881)  10  Fed.  Rep. 
722;  Laing  v.  Burley,  (1882)  101  111.  591; 
Lesassier  r.  Kennedy,  (1884)  36  La.  Ann. 
539.  Thus,  one  who  bought  stock  and  had  it 
registered  in  the  name  of  his  agent  was  lield 
liable  though  there  was  nothing  on  the 
books  of  the  bank  to  show  the  real  title. 
Houghton  V.  Hubbell,  (C.  C.  A.  1899)  91  Fed. 
Rep.  463,  affirming  (1898)  86  Fed.  Rep.  647. 
On  the  other  hand,  it  has  been  said  that 
by  the  above  section  of  the  Revised  Statutes 
those  persons  only -have  the  rights  and  lia- 
bilities of  stockholders  who  appear  to  be 
such  as  registered  on  the  books  of  the  associa- 
tion, the  stock  being  transferable  only  in 
that  way.  No  person  becomes  a  shareholder 
subject  to  such  liabilities  and  succeed inj?  to 
such  rights  except  by  such  transfer.  Until 
such  transfer  the  prior  holder  is  the  stock- 
holder for  all  the  purposes  of  law.  Richmond 
17.  Irons,  (1887)  121  U.  S.  68,  followed  in 
Robinson  v.  Southern  Nat.  Bank,  (C-  C.  A. 
1899)  94  Fed.  Rep.  964. 

In  Johnston  v.  Laflin,  (1880)  103  U.  S. 
800,  it  was  said  by  Field,  J.,  that  "  the  entry 
of  the  transaction  on  the  books  of  the  banic 
where  stock  is  sold  is  required,  not  for  the 
translation  of  the  title,  but  for  the  protection 
of  the  parties  and  others  dealing  with  the 
bank,  and  to  enable  it  to  know  wlio  are  its 
stockholders  entitled  to  vote  at  tlieir  meet- 
ings and  receive  dividends  when  declared.  It 
is  necessary  to  protect  the  seller  against  sub- 
sequent liability  as  a  stockholder,  and  per- 
haps also  to  protect  the  purchaser  against 
proceedings  of  the  seller's  creditors." 

"  The  word  *  invested '  [as  used  in  section 
5161]  plainly  has  reference  to  those  who 
originally  or  by  subsequent  purchase  become 
the  real  owners  of  the  stock,  and  cannot  refer 
to  those  who  never  invested  money  in  the 
shares,  but  only  received  the  certificates  of 
stock,  or  it  may  be  the  legal  title  thereto,  as 
collateral  security  for  debts  or  obligations 
alreadv  or  to  be  contracted."  Per  Harlan, 
J.,  in  Pauly  v,  Stat^  L.  &  T.  Co.,  (1897)  165 
U.  S.  621. 
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A  transfer  of  shares  in  trust  to  enable  the 
transferee  to  become  a  director  of  the  bank 
does  not  release  the  transferrer  from  liability 
as  a  shareholder.  Witters  r.  Sowles,  (1887) 
32  Fed.  Rep.  130. 

The  purchasers  of  stock  from  a  bank  presi- 
dent who  had  certificates  issued  in  their 
names  and  the  transfers  made  on  the  books 
of  the  bank  are  held  to  have  both  the  rights 
and  liabilities  of  shareholders,  though  the 
president  did  not  cancel  the  old  certificates, 
but  sold  them,  and  thereby  created  an  over- 
issue.   Davis  ir.  Watkins,  (1898)  56  Neb.  288. 

Apparent  holder.  —  It  is  generally  held 
that  any  person  who  holds  himself  out  as 
tlie  owner  of  shares  by  allowing  himself  to 
appear  as  the  registered  owner  on  the  books 
of  the  bank  may  be  treated  as  a  shareholder. 
Rankin  v.  Fidelity  Ins.,  etc.,  Co.,  (1903)  189 
U.  S.  247;  Pauly  v.  State  L.  &  T.  Co.,  (1897) 
165  U.  S.  606;  Turnbull  r.  Payson,  (1877)  95 
U.  S.  421;  Finn  v.  Brown,  (1891)  142  U.  S. 
56;  Anderson  17.  Philadelphia  Warehouse  Co., 
(1884)  111  U.  S.  479;  Irons  t?.  Manufactur- 
ers' Nat.  Bank,  (1886)  27  Fed.  Rep.  591; 
Lewis  V.  Switz,  (1896)  74  Fed.  Rep.  381; 
Horton  r.  Mercer,  (C.  C.  A.  1895)  71  Fed. 
Rep.  153;  Case  v.  Small,  (1881)  10  Fed.  Rep. 
722;  Stufflebeam  t?.  De  Lashmutt,  (1897)  83 
Fed.  Rep.  449;  Scott  v.  Latimer,  (C.  C.  A. 
1898)  89  Fed.  Rep.  843;  Keyser  v.  Hitz, 
(1890)  133  U.  S.  138;  Davis  v.  First  Baptist 
Soc,  (1877)  44  Conn.  582,  7  Fed.  Cas.  No. 
3,633;  Kerr  v.  Urie,  (1897)  86  Md.  72; 
Weyer  v.  Franklin  Second  Nat.  Bank,  (1877) 
67  Ind.  198;  Koons  v.  Jeffersonville  First 
Nat.  Bank,  (1883)  89  Ind.  178. 

An  agreement  by  an  officer  of  the  bank 
that  if  the  defendant  would  buy  certain  shares 
of  the  bank,  and  let  them  stand  in  his  name, 
the  bank  would  buy  the  shares  from  him  at 
any  time  he  may  so  wish,  is  void,  since  a 
national  bank  cannot  purchase  its  own  stock; 
and  such  agreement  cannot  be  set  up  to  re- 
lieve the  apparent  holder  of  such  stock  from 
liability.  Bowden  v.  Santos,  (1877)  1  Hughes 
(U.  S.)  158,  3  Fed.  Cas.  No.  1,716. 

One  who  holds  stock  merely  as  a  trustee 
for  the  bank  cannot  set  up  that  fact  to  relieve 
himself  of  liability.  Lewis  v.  Switz,  (1896) 
74  Fed.  Rep.  381. 

In  Wheelock  v.  Ko8t,  (1875)  77  111.  296,  it 
appeared  that  a  national  bank  transferred 
shares  of  its  stock  to  the  defendant  as  col- 
lateral security  for  loans  by  him  to  the  bank, 
and  as  an  indemnity  against  his  liability  on 
an  accommodation  note  made  by  him  for  the 
bank.  In  an  action  against  him  for  an  assess- 
ment it  was  held  that  whatever  might  be  his 
relation  to  the  bank,  so  far  as  its  creditors 
were  concerned  he  was  liable  as  a  stock- 
holder. 

A  certificate  of  stock  may  be  shown  to  have 
been  issued  to  the  apparent  owner  as  col- 
lateral security  for  a  loan  where  it  does  not 
appear  that  there  was  any  transfer  on  the 
stock  register  or  that  the  apparent  owner  had 
participated  in  any  stockholders'  meeting  or 
in  any  declared  dividends.  Williams  v, 
American  Nat.  Bank,  (C.  C.  A.  1898)  85 
Fed.  Rep.  376. 

A  person  to  whom  stock  is  transferred  on 
the  books  of  the  bank  without  his  knowledge 
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or  consent  has  a  right  to  repudiate  the  trans- 
action, Finn  v.  Brown,  (1891)  142  U.  S.  66; 
Keyser  r.  Hitz,  (1890)  133  U.  S.  149;  yet  he 
is  presumed  to  be  the  owner  of  the  stock,  and 
the  burden  is  upon  him  to  show  that  he  was 
not  such  owner.  Finn  v.  Brown,  (1891)  142 
U.  S.  56,  wherein  it  was  held  that  a  person 
to  whom  fifty  shares  of  stock  had  been  trans- 
ferred on  the  books  of  the  bank  without  his 
knowledge  or  consent,  and  who  was  subse- 
quently elected  a  director  of  the  bank  and  its 
vice-president,  and  acted  as  such  at  a  time 
when  he  had  no  other  stock,  should  be  con- 
clusively presumed  to  be  the  owner  of  such 
stock  from  the  time  of  his  appointment  as 
director  and  vice-president. 

So  also  the  subsequent  approval  or  ratifi- 
cation of  such  a  transfer  or  an  acceptance  of 
any  of  the  benefits  arising  from  the  owner- 
ship will  make  the  person  liable  as  a  share- 
holder with  such  responsibility  as  the  law 
imposes  thereon,  and  it  is  immaterial  whether 
a  new  certificate  of  stock  is  issued  or  not. 
Keyser  t?.  Hitz,  (1890)  133  U.  S.  149,  a/prm- 
ing  (1883)  2  Mackey  (D.  C.)  496. 

A  person  whose  name  appears  on  the  bank 
books  as  a  stockholder  cannot  be  held  liable 
as  such  where  it  also  appears  from  the  bank's 
books  that  both  at  the  time  of  the  sale  and 
since  that  time  the  seller's  entire  holdings 
were  pledged  to  others.  Burt  v,  Richmond, 
(1901)   107  Fed.  Rep.  387. 

Necessity  of  transfer  on  books  of  bank  — 
neglect  to  have  transfer  made.  —  The  in- 
dividual liability  of  a  stockholder  continues 
until  there  is  a  transfer  of  the  stock  on  the 
books  of  the  bank.  Irons  v.  Manufacturers' 
Nat.  Bank,  (1886)  27  Fed.  Rep.  591,  affirmed 
(1887)  121  U.  S.  27;  Matteson  v.  Dent, 
(1900)  176  U.  S.  621;  Robinson  v.  Southern 
Nat.  Bank,  (C.  C.  A.  1899)  94  Fed.  Rep.  964. 

And  this  is  so  even  where  he  has  in  good 
faith  previously  sold  it  and  delivered  to  the 
buyer  the  certificate  of  stock  with  the  power 
of  attorney  in  such  form  as  to  enable  the 
transfer  to  be  made  on  the  books  of  the  bank 
(Richmond  v.  Irons,  (1887)  121  U.  S.  27; 
Price  V,  Whitney,  (1886)  28  Fed.  Rep.  297), 
relying  upon  the  promise  of  the  buyer  to  have 
the  transfer  made,  Whitney  v,  Butler,  (1886) 
118  U.  S.  666.  Or  where  the  certificate  and 
power  of  attorney  are  delivered  to  the  bank 
without  communicating  to  its  officers  the 
name  of  the  buyer.  Whitney  v.  Butler,  (1886) 
118  U.  S.  656;  Man  v.  Cheeseman,  (1874)  16 
Fed.  Cas.  No.  9,002a. 

And  so  a  seller  of  stock  failing  to  have  the 
transfer  made  continues  liable  as  a  stock- 
holder, though  it  was  sold  to  a  director  who 
Sromised  to  have  the  stock  transferred.  Scho- 
eld  V.  Twining,  (1904)  127  Fed.  Rep.  486. 

But  the  transferrer  will  not  be  held  re- 
sponsible for  the  neglect  and  carelessness  of 
an  officer  of  the  bamc  where  he  has  done  all 
that  a  prudent  man  should  do.  Whitney  v. 
Butler,  (1886)  118  U.  S.  655.  And  though  no 
formal  transfer  is  made  on  the  books  of  the 
bank,  he  will  be  released  from  liability  where 
he  has-taken  the  precaution  after  the  sale  of 
his  stock  to  surrender  the  certificates  there- 
for to  the  bank  either  in  person  or  accom- 
panied by  a  power  of  attorney,  which  would 


enable  the  bank  officers  to  make  the  transfer 
on  the  register.  Earle  v.  Carson,  (1903)  188 
U.  S.  44,  affirming  (C.  C.  A.  1901)  107  Fed. 
Rep.  639;  Matteson  v.  Dent,  (1900)  176  U.  8. 
521;  Briggs  v,  Spaulding,  (1891)  141  U.  S. 
153;  Whitney  v.  Butler,  (1886)  118  U.  S. 
655;  Hayes  v.  Shoemaker,  (1889)  39  Fed. 
Rep.  319;  Hayes  v.  Yawgcr,  (1889)  39  Fed. 
Rep.  912;  Young  t?.  McKay,  (1892)  60 
Fed.  Rep.  394;  Earle  v,  Coyle,  (1899)  95  Fed. 
Rep.  99;  Cox  v,  Elraendorf,  (1896)  97  Tenn. 
519.  And  this  is  so  even  though  the  officer 
to  whom  the  certificate  and  power  of  attorney 
are  delivered,  and  who  has  the  authority  to 
make  the  transfer  is  the  purchaser  of  the 
stock.  Briggs  t?.  Spaulding,  (1891)  141  U.  S. 
153;  Earle  r.  Coyle,  (1899)  95  Fed.  Rep 
99;  Snyder  v.  Foster,  (C.  C.  A.  1896)  73  Fed. 
Rep.  136;  Cox  t?.  Elmendorf,  (1896)  97  Tenn. 
618.  But  where  anything  occurs  that  would 
justify  the  transferrer  in  believing  or  even 
suspecting  thaf  the  transfer  has  not  been 
promptly  made  on  the  books,  he  is  perhaps 
wanting  in  due  diligence  where  he  does  not  by 
inspection  of  the  transfer  books  ascertain  the 
facts.  Whitney  v,  Butler,  (1886)  118  U.  S. 
662. 

Transfer  in  pledge.  —  One  who  has  taken 
stock  in  pledge  as  collateral  security  for 
a  loan  cannot  be  chairged  with  liability  as 
a  shareholder  unless  it  is  made  to  appear 
that  he  has  either  become  the  owner  of  the 
shares  in  fact  or  has  held  himself  out  to  be 
the  owner  and  thereby^  estopped  himself  to 
deny  liability  as  such.  Rankin  v.  Fidelity 
Ins.,  etc.,  Co.,  (1903)  189  U.  S.  249,  affirming 
(C.  C.  A.  1901)  108  Fed.  Rep.  476.    . 

One  to  whom  stock  has  been  transferred  in 
pledge  or  as  collateral  security  for  money 
loaned  is  liable  as  a  stockholder  if  by  his 
direction  or  with  his  knowledge  the  shares 
are  placed  on  the  books  of  the  bank  in  such 
a  way  as  to  imply  that  he  is  the  real  owner. 
Rankin  v.  Fidelity  Ins.,  etc.,  Co.,  (1903)  189 
U.  S.  247;  Pullman  t?.  Upton,  (1877)  96  U. 
S.  328;  Germania  Nat.  Bank  v.  Case,  (1878) 
99  U.  S.  628;  Bowden  v.  Farmers',  ete.,  Bank, 
(1877)  1  Hughes  (U.  S.)  307,  3  Fed.  Cas.  No. 
1,714;  Moore  v.  Jones,  (1877)  3  Woods  (U. 
8.)  63,  17  Fed.  Cas.  No.  9,769;  Wheelock  v. 
Kost,  (1875)  77-111.  296;  Hale  t?.  Walker, 
(1871)  31  Iowa  344;  Magruder  v.  Colston, 
(1875)  44  Md.  349.  And  this  is  so  though 
the  loan  has  been  paid  at  the  time  of  the 
suspension  of  the  bank,  and  though  he  had 
delivered  to  the  borrower  the  certificate  with 
power  of  attorney  to  retransfer .  the  stock. 
Bowden  v.  Farmers',  etc.,  Bank,  (1877)  1 
Hughes  (U.  S.)  307,  3  Fed.  Cas.  No.  1,714. 
This  is  upon  the  ground  that  by  allowing  his 
name  to  appear  upon  the  stock  list  as  owner 
he  represents  that  he  is  such  owner,  and  he 
will  not  be  permitted  after  the  bank  fails, 
and  when  an  assessment  is  made,  to  assume 
any  other  position  as  against  creditors. 
Pauly  V.  State  L.  &  T.  Co.,  (1897)  166  U.  S. 
606;  Tourtelot  r.  Stolteben,  (1900)  101  Fed. 
Rep.  362.  The  courts  have  placed  his  liabil- 
ity upon  three  grounds:  That  he  is  estopped 
from  denying  his  liability  because  he  has  vol* 
untarily  held  himself  out  to  the  public  aa  the 
owner  of  the  stock;    that  by  taking  the  legaf^ 
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title  he  has  released  the  former  owner  from 
liability;  and  that  after  having  taken  the 
apparent  ownership,  and  become  entitled  to 
the  privileges  of  a  stockholder,  it  would  be 
unreasonable  to  release  him  from  the  respon- 
sibilities of  a  stockholder.  Robinson  v. 
Southern  Nat.  Bank,  (C.  C.  A.  1899)  94  Fed. 
Rep.  967, 

The  delivery  to  the  proper  officer  of  the 
bank  in  its  banking  house,  at  the  place  where 
transfers  are  made,  of  the  stock  certificate, 
with  an  adequate  power  of  attorney  to  make 
the  transfer  and  a  request  that  the  stock  be 
transferred,  where  the  officer  of  the  bank 
stated  that  the  transfer  would  be  made,  is 
sufficient  to  relieve  the  transferrer  from  lia- 
bility, though  the  transfer  was  not  made  as 
requested  and  the  transferrer  was  ignorant  of 
such  fact.  Earle  f.  Carson,  (1903)  188  U. 
S.  42,  affirming  (C.  C.  A.  1901)  107  Fed.  Rep. 
639. 

A  pledgee,  however,  who  holds  the  stocks 
solely  as  collateral  security  for  a  debt  due  to 
him  from  the  real  owner,  cannot  be  held 
liable  as  owner  when  his  name  has  never 
appeared  upon  the  books  of  the  bank.  Ander- 
son V.  Warehouse  Co.,  (1884)  111  U.  S.  479; 
Robinson  r.  Southern  Nat.  Bank,  (1901 J  180 
U.  S.  295;  Welles  v.  Larrabee,  (1888)  30  Fed. 
Rep.  866.  And  it  has  been  so  held  though 
seeking  to  avoid  responsibility  as  a  stock- 
holder he  causes  such  shares  to  be  trans- 
ferred on  the  books  to  a  third  person  under 
an  agreement  to  hold  them  as  security  for 
the  debt.  Hayes  v.  Fidelity  Ins.,  etc.,  Co., 
(1900)  105  Fed.  Rep.  160,  affirmed  (C.  C.  A. 
1901)  108  Fed.  Rep.  475,  (1903)  189  U.  S. 
247;  Pauly  V.  State  L.  &  T.  Co.,  (1897)  165 
U.  S.  606; 'Anderson  t?.  Warehouse  Co.,  (1884) 
111  U.  S.  479. 

Causing  the  stock  to  be  transferred  to  an 
employee,  and  paying  an  assessment  levied 
upon  the  shareholder  where  the  pledgor  is 
still  considered  the  owner  of  the  stock,  will 
not  make  the  pledgee  liable  as  a  shareholder. 
Rankin  v.  Fidelity  Ins.,  etc.,  Co.,  (1903)  189 
U.  S.  249,  affirming  (C.  C.  A.  1901)  108  Fed. 
Rep.  475. 

The  transferee  will  not  be  held  liable  as  a 
stockholder  where  in  good  faith  he  has  the 
transfer  made,  accompanied  with  the  entry 
"  as  pledgee,"  "  as  collateral,"  "  as  trustee," 
or  "  as  cashier,"  and  he  actually  and  in  good 
faith  holds  the  stock  in  such  relation.  Pauly 
V  SUte  L.  &  T.  Co.,  (1897)  166  U.  S.  606; 
Rankin  v.  Fidelity  Ins.,  etc.,  Co.,  (1903)  189 
U.  8.  247;  Gcrmania  Nat.  Bank  v.  Case, 
(1878)  99  U.  S.  628;  Beal  v,  Essex  Sav. 
Bank,  (1895)  33  U.  S.  App.  101;  Welles  v. 
Larrabee,  (1888)  36  Fed.  Rep.  866;  Lucas  v, 
Coe,  (1898)  86  Fed.  Rep.  972;  Frater  v.  Old 
Nat.  Bank,  (C.  C.  A.  1900)  101  Fed.  Rep. 
391;  Baker  r.  Old  Nat.  Bank,  (1898)  86  Fed. 
Rep.  1006.  In  such  case  the  transferrer  re- 
mains the  actual  owner  of  the  stock,  and  is 
liable  as  a  shareholder.  Anderson  v.  Phila- 
delphia Warehouse  Co.,  (1884)  111  U.  S.  479. 

Fraudulent  transfer  of  stock.  —  The  valid- 
ity of  a  sale  of  stock  is  to  be  tested  by  the 
good  foith  of  the  seller  and  not  upon  the  un- 
known financial  condition  of  the  buyer.  The 
faet  that  the  purchaser  of  stock  was  insolvent 


will  not  make  the  sale  fraudulent  as  to  the 
creditors  of  the  bank  where  at  the  time  the 
seller  had  no  knowledge  of  that  fact.  Earle 
V.  Carson,  (1903)  188  U.  S.  64,  affirming  (C. 
C.  A.  1901)    107  Fed.  Rep.  639. 

"  Taking  into  view  the  whole  Act,  —  the 
provision  conferring  the  power  to  transfer 
stock;  the  one  already  referred  to,  which 
avoids  contracts  made  in  contemplation  of 
insolvency;  the  authority  conferred  upon  the 
comptroller  to  constantly  test  the  condition 
of  a  national  bank;  the  right  given  him  to 
suspend  the  business  of  such  bank  when  the 
exigencies  of  its  situation  require  it;  and  the 
double  liability  imposed  on  the  registered 
stockholders,  —  we  think  it  results  that  the 
power  to  transfer  stock  like  other  personal 
property  is  not  limited  by  the  mere  fact  that 
at  the  time  of  the  transfer  the  bank,  which  was 
a  going  concern,  was  insolvent  in  the  sense 
that  its  assets  if  liquidated  would  not  dis- 
charge its  liabilities,  unless  it  be  shown  that 
the  seller  was  aware  of  the  fact,  and  had  sold 
his  s1/>ck  to  avoid  the  double  liability  which 
was  impending."  Earle  v.  Carson,  (1903) 
188  U.  S.  48. 

"  But  where  the  transferrer,  possessed  of  in- 
formation showing  that  there  is  good  ground 
to  apprehend  the  failure  of  the  bank,  colludes 
and  combines  as  in  this  case  with  an  irre- 
sponsible transferee  with  the  design  of  sub- 
stituting the  latter  in  his  place  and  thus  leav- 
ing no  one  with  any  ability  to  respond 
for  the  individual  liability  imposed  by  the 
statute,  in  respect  of  the  shares  of  stock 
transferred,  the  transaction  will  be  decreed 
to  be  a  fraud  on  the  creditors  and  [he]  will 
be  held  to'  the  same  liability  to  the  creditors 
as  before  the  transfer."  Bowden  V.  Johnson, 
(1882)   107  L.  S.  261. 

"  The  rule  on  this  subject  was  clearly  stated 
in  the  passage  which  has  already  been  ex- 
cerpted from  Bowden  v.  Johnson,  (1882)  107 
U.  S.  261,  where  in  declining  to  follow  the 
English  rule  upholding  a  real  or  out-and-out 
sale  even  if  the  purpose  was  to  avoid  impend- 
ing liability,  the  court  said  that  *  the  trans- 
fer must  not  be  to  a  person  known  to  be  irre- 
sponsible, and  collusively  made  with  the  intent 
ot  escaping  liability  and  defeating  the  rights 
given  by  statute  to  creditors,*  —  a  principle 
which  has  been  since  exprcsslv  reiterated 
in  Matteson  t?.  Dent,  (1900)  176*^  U.  S.  621." 
Earle  v.  Carson,  (1903)   188  U.  S.  56. 

Where  the  real  owner  of  shares  transfers 
them  to  another  person  or  causes  them  to  he 
placed  on  the  books  of  the  association  in  the 
name  of  another  person  with  the  intent  simply 
to  evade  the  responsibility  imposed  by  the 
statute,  such  owner  may  be  treated  as  a  share- 
holder. Pauly  V.  State  L.  &  T.  Co.,  (1897) 
165  U.  S.  606;  Matteson  v.  Dent,  (1900)  176 
U.  S.  521. 

The  transferrer  is  not  relieved  from  liability 
as  a  shareholder  where  with  knowledge  of  the 
failing  condition  of  the  bank  and  for  the  pur- 
pose of  escaping  liability  he  causes  the  trans- 
fer to  be  made  on  the  books  of  the  bank  to  a 
person  financially  irresponsible  with  the  un- 
derstanding with  him  that  the  stock  shall  be 
retransferred  on  request.  Germania  Nat. 
Bank  f?.  Case,  (1878)  99  U.  S.  628. 
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Nor  is  such  transferrer  released  from  liabil- 
ity even  where  the  transfer  is  not  merely  col- 
orable but  an  out-and-out  sala  Bowden  v, 
Santos,  (1877)  1  Hughes  (U.  S.)  158,  3  Fed. 
Cas.  No.  1,716. 

And  where  a  stockholder,  though  not  sup- 
posing the  bank  to  be  actually  insolvent,  was 
advised  of  facts  not  generally  known  which 
indicated  to  him  that  there  was  uncertainty 
as  to  its  ability  to  stand  a  *^  run  "  which  had 
apparently  be^n,  and  thereafter  made  a 
transfer  as  a  gift  to  his  irresponsible  children 
to  avoid  a  loss  in  case  the  bank  should  meet 
with  disaster,  he  was  held  to  be  liable.  Foster 
V.  Lincoln,  (1896)  74  Fed.  Rep.  382,  affirming 
(C.  C.  A.  1897)  79  Fed.  Rep.  170;  Baker  v. 
Reeves,  (1898)   85  Fed.  Rep.  837. 

A  transfer  with  intent  to  escape  individual 
liability,  where  the  bank  is  in  fact  insolvent 
at  the  time,  made  with  knowledge  or  reason 
to  believe  that  the  bank  is  insolvent,  or  about 
to  fail,  may  be  treated  by  the  receiver  as  in- 
operative between  the  transferee  and  himse^, 
and  the  transferrer  may  be  held  liable  as  a 
shareholder  without  reference  to  the  financial 
condition  of  the  transferee,  Stuart  t?.  Hayden, 
(1898)  169  U.  S.  8,  affirming  (C.  C.  A.  1895) 
72  Fed.  Rep.  402;  Cox  v.  Montague,  (C.  0.  A. 
1897)  78  Fed.  Rep.  845;  as  in  such  case  both 
the  transferrer  and  the  transferee  are  liable 
for  an  assessment.  Baker  v.  Reeves,  (1898) 
85  Fed.  Rep.  837.  Conversely  a  transfer  made 
in  good  faith  without  knowledge  or  reason  to 
believe  the  bank  to  be  insolvent,  where  the 
shareholder  has  done  everything  reasonably 
possible  to  procure  a  transfer  on  the  books 
of  the  bank  to  the  purchaser,  will  relieve  him 
from  liability,  though  the  bank  at  the  time 
was  insolvent  and  the  purchaser  was  irrespon- 
sible. Earle  v.  Carson,  (C.  C.  A.  1901)  107 
Fed.  Rep.  639,  (1903)  188  U.  S.  46;  Sykes  v. 
Holloway,  (1897)  81  Fed.  Rep.  432. 

The  sale  of  stock  by  a  shareholder  made 
with  knowledge  of  the  fact  that  at  the  time 
of  the  sale  the  reserve  of  the  bank  has  fallen 
below  the  legal  requirement  does  not  make  the 
sale  fraudulent  as  to  creditors.  Earle  v.  Car- 
son, (1903)  188  U.  S.  45,  affirming  (C.  C.  A. 
1901 )  107  Fed.  Rep.  639. 

It  was  said  by  Harlan,  J.,  in  Stuart  v.  Hay- 
den, (1898)  169  U.  S.  9,  though  not  necessary 
to  the  decision  of  the  case,  that  "  whether,  the 
bank  being  in  fact  insolvent,  the  transferrer  is 
liable  to  be  treated  as  a  shareholder  in  respect 
of  its  existing  contracts,  debts,  and  engage- 
ments if  he  believed  in  good  faith  at  the  time 
of  transfer  that  the  bank  was  solvent,  is 
a  question  which,  in  the  view  we  take  of  the 
present  case,  need  not  be  discussed;  although 
he  may  be  so  treated,  even  when  acting  in 
good  faith,  if  the  transfer  is  to  one  who  is 
financially  irresponsible."  But  this  latter  re- 
mark has  been  treated  as  obiter  in  Earle  t?. 
Carson,  (C.  C.  A.  1901)  107  Fed.  Rep.  643. 
And  before  the  decision  of  the  case  by  the 
Supreme  Court,  it  was  held  in  Sykes  v.  Hollo- 
way,  (1897)  81  Fed.  Rep.  432,  that  a  transfer 
of  stock,  though  without  consideration  and  to 
an  irresponsible  person,  cannot  be  set  aside 
by  the  receiver  if  made  in  good  faith  without 
knowledge  of  the  failing  condition  of  the  bank. 
*^  The  pecuniary  condition  of  the  transferee  of 


stock  in  a  national  bank  at  the  time  of  the 
transfer,  while  material  upon  the  inquiry  of 
whether  or  not  the  transfer  is  bona  fide  or 
colorable,  cannot  be  a  decisive  element  on  the 
question  of  liability  of  the  transferrer,  where 
the  transfer  has  been  made  out  and  out  with- 
out knowledge  or  notice  of  the  failing  condi- 
tion of  the  bank."  A  similar  holding  was 
made  in  Earle  v,  Carson,  (C.  C.  A.  1901)  107 
Fed.  Rep.  643,  affirmed  in  (1903)  188  U.  S.  54. 

Where  stock  is  transferred  in  good  faith  as 
security  for  a  debt,  and  the  pledgee,  to  avoid 
personal  responsibility,  causes  it  to  be  trans- 
ferred to  an  .irresponsible  person,  the  pledgee 
cannot  be  held  as  a  stockholder,  his  name  not 
appearing  oxf  the  books  of  the  bank.  Ander- 
son V.  Philadelphia  Warehouse  Co.,  (1884) 
111  U.  S.  479;  Matteson  v.  Dent,  (1900)  176 
U.  S.  521 ;  Wilson  i?.  Merchants'  L.  &  T.  Co., 
(C.  C.  A.  1900)  98  Fed.  Rep.  688;  National 
Park  Bank  v.  Harmon,  (C.  C.  A.  1897)  79 
Fed.  Rep.  891;  Robinson  i?.  Southern  Nat. 
Bank,  (C.  C.  A.  1899)  94  Fed.  Rep.  967. 

Transfer  after  insolvency.  —  The  right  to 
transfer  shares  so  far  as  the  creditors  of  the 
bank  are  concerned  ceases  entirely  upon  the 
insolvency  and  suspension  of  the  bank.  Irons 
t;.  Manufacturers'  Nat.  Bank,  (1883)  17  Fed. 
Rep.  308;  Graham  t?.  Piatt,  (1901)  28  Colo. 
421. 

A  married  woman  has  been  held  liable  as  a 
stockholder,  though  she  obtained  the  stock  by 
transfer  from  her  husband,  made  without  her 
knowledge  or  consent  and  without  considera- 
tion, where  she  received  the  dividend.  Keyser 
V.  Hitz,  (1890)  133  U.  S.  149,  affirming {\%^Z) 
2  Mackey  (D.  C.)  496. 

Infants.  —  It  has  been  held  that  a  minor 
does  not  haVe  the  necessary  legal  capacity  to 
become  a  stockholder  in  a  national  bank,  and 
\9.  not  personally  liable  for  assessments  on 
stock  standing  in  his  name  or  in  the  name  of 
a  guardian.  Foster  v.  Chase,  (1896)  75  Fed. 
Rep.  797;  Clark  v.  Ogilvie,  (1901)  111  Ky. 
181;  Kerr  r.  Urie,  (1897)  86  Md.  72;  Lucas 
17.  Coe,  (1898)  86  Fed.  Rep.  972. 

Though  it  seems  that  where  the  stock  is 
left  by  will,  or  descends  to  the  minor,  the  ei&- 
tate  in  the  hands  of  the  guardian  is  liable  for 
the  assessment.  Clark  v.  Ogilvie,  (1901)  III 
Ky.  181. 

But  a  father  buying  stock  in  the  names  of 
his  minor  children  becomes  himself  liable  to 
assessment  as  a  shareholder.  Foster  v.  Chase, 
(1896)  75  Fed.  Rep.  797. 

The  assent  of  a  minor  after  becoming  of 
age,  after  the  assessment  but  before  suit  is 
brought,  does  not  relieve  the  father  from  lia- 
bility. Foster  v,  Wilson,  (1896)  75  Fed. 
Rep.  797. 

Transfer  to  national  bank.  —  One  national 
bank  cannot  lawfully  acquire  and  hold  the 
stock  of  another  national  bank  as  an  invest- 
ment, and  in  the  case  of  an  actual  purchase 
as  an  investment  the  transferee  is  not  es- 
topped to  deny  its  liability  as  an  apparent 
stockholder  for  an  assessment  ordered  by  the 
comptroller,  though  it  had  the  stock  registered 
in  its  own  name  as  owner  and  accepted  divi- 
dends thereon.  Concord  First  Nat.  Bank  r. 
Hawkins.  (1899)  174  U.  S.  364,  reversing  (C. 
C.  A.  1897)  79  Fed.  Rep.  51. 
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But  it  has  been  held  that  where  one  na- 
tional bank  loans  money  on  the  pledge  as  col- 
lateral security  of  stock  in  another  national 
bank,  and  has  the  shares  transferred  on  the 
stock  books  to  itself  as  owner,  it  is  liable  as 
the  shareholder.  Germania  Nat.  Bank  t\ 
Case,  (1878)  99  U.  S.  628.  In  this  case 
Strong,  J.,  said :  "  There  is  nothing  in  the 
argument  on  behalf  of  the  appellant  that  the 
b<ink  was  not  authorized  to  make  a  loan  with 
the  stock  of  another  bank  pledged  as  collat- 
eral security.  That  is  an  ordinary  mode  of 
loaning  and  there  ifa  nothing  in  the  letter  or 
spirit  of  the  National  Banking  Act  that  pro- 
hibits it.  But  it  there  were,  the  lender  could 
not  set  up  its  own  violation  of  law  to  escape 
the  responsibility  resulting  from  its  illegal 
action." 

Execution  and  attachment.  —  National 
bank  shares  are  subject  to  seizure  and  sale 


on  execution  on  a  judgment  against  a  stock- 
holder, Braden's  Estate,  (1895)  165  Pa.  St. 
184;  and  such  shares  may  be  attached  for  the 
debt  of  a  shareholder  to  the  bank  without  re- 
gard to  the  question  of  the  solvency  of  the 
debtor  or  the  necessity  for  such  attachment, 
Ilagar  v.  Union  Nat.  Bank,  (1874)  63  Me. 
511. 

An  amendment  of  the  articles  of  associa- 
tion providing  for  an  increase  of  the  number 
of  directors  is  not  inconsistent  with  the  pro- 
vision that*  "no  change  shall  be  made  in  the 
articles  of  association  by  which  the  rights, 
remedies,  or  security  of  the  existing  creditors 
of  the  association  shall  be  impaired."  Na- 
tional Banking  Assoc,  (1882)  17  Op.  Atty.- 
Gen.  288. 

Extent  of  liability.  —  See  R.  S.  sec.  5151, 
infray  p.  105. 


S6C.  5140.  \lIow  'payment  of  the  capital  stocJc  must  be  moJe  amd  proved.] 
At  least  fifty  per  centum  of  the  capital  stock  of  every  association  shall  be  paid 
in  before  it  shall  be  authorized  to  commence  business;  and  the  remainder  of 
the  capital  stock  of  such  association  shall  be  paid  in  installments  of  at  least 
ten  per  centum  each,  on  the  whole  amount  of  the  capital,  as  frequently  as  one 
installment  at  the  end  of  each  succeeding  month  from  the  time  it  shall  be 
authorized  by  the  Comptroller  of  the  Currency  to  commence  business ;  and  the 
payment  of  each  installment  shall  be  certified  to  the  Comptroller,  under  oath, 
by  the  president  or  cashier  of  the  association.      [R.  S.] 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
103. 

Dirersion  of  payment.  —  A  subscriber  to 
bank  stock  can  maintain  an  action  against 
the  corporation  for  a  diversion  of  funds  de- 
liTered  by  him  to  the  bank,  to  be  paid  on  his 
subscription.  Wilson  v.  Cheyenne  First  Nat. 
Bank,   (1873)   1  Wyo.  108. 

Notes  given  for  stock.  —  While  the  capital 
stock  must  be  paid  in  cash  there  is  nothing 
to  prevent  a  receiver  of  the  bank  from  main- 


taining an  action  to  collect  from  a  stockholder 
a  note  given  for  capital  stock.  Hepburn  v, 
Kincannon,  (1897)  74  MiB&  691. 

It  is  no  defense  to  the  maker  of  a  note  given 
for  stock  in  a  national  bank,  in  a  suit  thereon 
by  the  receiver,  that  there  was  a  failure  of 
consideration  because  of  the  bank's  insolvency, 
where  the  maker  has  been  fully  indemnified 
against  loss  by  the  payee.  Myers  v.  Het- 
tinger, (C.  C.  A.  1899)  94  Fed.  Rep.  370. 


Sec.  5141.  [Proceedings  if  shareholder  fails  to  pay  installments.]  When- 
ever any  shareholder,  or  his  assignee,  fails  to  pay  any  installment  on  the  stock 
when  the  same  is  required  by  the  preceding  section  to  be  paid,  the  directors  of 
such  association  may  sell  the  stock  of  such  delinquent  shareholder  at  public 
auction,  having  given  three  weeks'  previous  notice  thereof  in  a  newspaper  pub- 
lished and  of  general  circulation  in  the  city  or  county  where  the  association  is 
located,  or  if  no  newspaper  is  published  in  said  city  or  county,  then  in  a  news- 
paper published  nearest  thereto,  to  any  person  who  will  pay  the  highest  price 
therefor,  to  be  not  less  than  the  amount  then  due  thereon,  with  the  expenses 
of  advertisement  and  sale;  and  the  excess,  if  any,  shall  be  paid  to  the  delinquent 
shareholder.  If  no  bidder  can  be  found  who  will  pay  for  such  stock  the 
amount  due  thereon  to  the  association,  and  the  cost  of  advertisement  and  sale, 
the  amount  previously  paid  shall  be  forfeited  to  the  association,  and  such  stock 
shall  be  sold  as  the  directors  may  order,  within  six  months  from  the  time  of 
such  forfeiture,  and  if  not  sold  it  shall  be  canceled  and  deducted  from  the 
capital  stock  of  the  association.  If  any  such  cancellation  and  reduction  shall 
reduce  the  capital  of  the  association  below  the  minimum  of  capital  required 
by  law,  the  capital  stock  shall,  within  thirty  days  from  the  date  of  such  can- 
cellation, be  increased  to  the  required  amount;  in  default  of  which  a  receiver 
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may  be  appointed,  according  to  the  provisions  of  section  fifty-two  hundred  and 
thirty-four,  to  close  up  the  business  of  the  association.      \_R.  S.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  103. 

Sec.  5142.  {Increase  of  capital  stock.']  .Any  association  formed  under 
this  Title  may,  by  its  articles  of  association,  provide  for  an  increase  of  its 
capital  from  time  to  time,  as  may  be  deemed  expedient,  subject  to  the  limita- 
tions of  this  Title.  .  But  the.  maximum  of  such  increase  to  be  provided  in  the 
articles  of  association  shall  be  determined  by  the  Comptroller  of  the  Currency ; 
and  no  increase  of  capital  shall  be  valid  until  the  whole  amount  of  such  increase 
is  paid  in,  and  notice  thereof  has  been  transmitted  to  the  Comptroller  of  the 
Currency,  and  his  certificate  obtained  specifying  the  amount  of  such  increase 
of  capital  stock,  with  his  approval  thereof,  and  that  it  has  been  duly  paid  in 
as  part  of  the  capital  of  such  association.      [22.  8.] 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
103. 

For  late  provisions  as  to  increase  of  capital, 
see  the  following  text. 

Power  to  increase  capital.  —  This  section 
and  the  provision  of  the  following  text  consti- 
tute the  charter  powers  in  respect  to  the  in- 
crease of  capital,  and  no  increase  can  be  made 
except  in  the  manner  provided  therein. 
Winters  t?.  Armstrong,  (1889)  37  Fed.  Rep. 
608. 

It  was  held  under  this  section,  prior  to  the 
passage  of  the  following  Act,  that  where  ar- 
ticles of  association  provide  for  an  increase 
of  capital  and  the  maximum  of  such  increase 
is  once  fixed  by  the  determination  of  the  comp- 
troller, both  his  power  and  that  of  the  .asso- 
ciation over  the  subject  are  exhausted,  and  a 
further  increase  can  only  be  effected  by  the 
amendment  of  the  articles.  National  Bank- 
ing Assoc,  (1882)   17  Op.  Atty.-Gen.  288. 

Amount  must  be  paid  in.  —  The  law  does 
not  sanction  any  shifts  or  devices  whereby  the 
stock  is  increased  without  a  corresponding  in- 
crease of  actual  capital.  The  amount  must 
be  actually  paid  in.  Cockrill  v,  Abeles,  (C. 
G.  A.  1898)  86  Fed.  Rep.  505;  Aspinwall  v, 
Butler,  (1890)  133  U.  S.  595;  Delano  v.  But- 
ler, (1886)  118  U.  S.  634. 

To  validate  the  increase,  the  consent  of 
two-thirds  of  the  shareholders,  the  payment 
in  full  of  the  amount,  and  the  certificate  of 
approval  of  the  comptroller  of  the  currency 
are  all  essential.  Delano  v.  Butler,  (1886) 
118  U.  S.  649;  Winters  v.  Armstrong,  (1889) 
37  Fed.  Rep.  508;  McFarlin  v.  Kansas  City 
First  Nat.  Bank,  (C.  C.  A.  1895)  68  Fed.  Rep. 
868;  Schierenbcrg  i;.  Stephens,  (1888)  32  Mo. 
App.  314;  Nichols  v.  Stephens,  (1888)  32 
Mo.  App.  330;  Armstrong  v.  Law,  (1892)  11 
Ohio  Dec.  (Reprint)  461,  27  Cine.  L.  Bui. 
100;  Charleston  v.  People's  Nat.  Bank, 
(1873)  5  S.  Car.  103. 

In  (Charleston  v.  People's  Nat.  Bank,  (1873) 
5  S.  Car.  103,  it  was  held  that  though  divi- 
dends had  been  paid  on  the  new  stock,  it  was 
not  taxable  as  stock  until  the  certificate  of 
approval  was  issued. 

It  has  been  held  that  a  subscription  to  the 
increase  could  not  be  enforced  where  the  pro- 
visions of  the  law  were  not  complied  with; 
and  that  the  subscribers  were  not  estopped 


to  allege  a  noncompliance  with  the  law  by  the 
fact  that  the  bank,  subsequent  to  their  sub- 
scriptions and  with  their  knowledge,  repre- 
sented to  the  public  that  the  capital  stock  had 
been  increased,  or  that  they  allowed  their 
names  to  remain  upon  the  list  of  those  sub- 
scribing for  and  entitled  to  such  increase, 
where  they  were  free  from  actual  fraud. 
Winters  t?.  Armstrong,  (1889)  37  Fed.  Rep. 
508. 

On  the  other  hand  it  has  been  held  that  a 
stockholder  who  has  accepted  a  certificate  of 
stock  and  received  dividends  thereon  in  igno- 
rance of  the  fact  that  the  whole  increase  was 
not  paid  in,  cannot  set  up  in  defense  to  a  suit 
to  enforce  his  personal  liability  for  an  assess- 
ment, that  the  proposed  increase  was  not  fully 
paid  in,  where  that  fact  has  been  duly  certi- 
fied by  the  comptroller  as  required  by  law^. 
Scott  t?.  Deweese,  (1901)  181  U.  S.  202, 
affirming  Scott  t?.  Latimer,  (C.  C.  A.  1898) 
89  Fed.  Rep.  843. 

Vote  of  stockholders.  —  It  is  not  material 
that  the  subscription  and  payment  for  the  in- 
creased stock  preceded  the  final  vote  of  the 
stockholders  to  make  the  increase.  Bailey  17. 
Tillinghast,  (C.  C.  A.  1900)  99  Fed.  Rep.  801, 
afHrming  (1897)  86  Fed.  Rep.  46. 

Reduction  to  amount  subscribed.  —  The 
provision  that  no  increase  of  capital  shall  be 
valid  until  the  whole  amount  of  such  increase 
is  paid  in,  was  intended  to  secure  the  actual 
payment  of  the  stock  subscribed  and  so  to  pre> 
vent  watering  of  stock.  The  fact  that  the 
whole  amount  of  the  proposed  increase  is  not 
subscribed  does  not  invalidate  bona  fide  sub- 
scriptions actually  made  and  paid,  and  where 
the  proposed  increase  is  subsequently  reduced 
to  the  amount  actually  paid  in,  and  that 
amount  is  reported  to  the  comptroller  and 
approved  by  him,  the  increase  is  valid,  and 
the  subscribers  are  liable  as  stockholders,  As- 
pinwall t?.  Butler,  (1890)  133  U.  S.  596; 
Delano  f?.  Butler,  (1886)  118  U.  S.  634; 
Pacific  Nat.  Bank  v.  Eaton,  (1891)  141  U.  S. 
227;  Thayer  V.  Butler,  (1891)  141  U.  S.  234; 
Winters  v.  Armstrong,  (1889)  37  Fed.  Rep. 
508;  Columbia  Nat.  Bank  t?.  Mathews,  (C.  C. 
A.  1898)  85  Fed.  Rep.  934;  Scott  V.  Latimer, 
(C.  C.  A.  1898)  89  Fed.  Rep.  843;  Brown  v, 
Tillinghast,  (C.  C.  A.  1899)  93  Fed.  Rep.  326; 
Bailey  v.  Tillinghast,  (C.  C.  A.  1900)  99  Fed. 
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Hep.  801 ;  unless  the  change  was  fraudulently 
made  or  made  to  such  an  extent  as  to  defeat 
the  purpose  and  the  object  of  the  increase, 
Aspinwall  v.  Butler,  (1890)  133  U.  S.  (J09. 
Nor  is  it  material  that  the  subscriber  had  no 
knowledge  that  the  amount  of  the  proposed 
increase  was  reduced,  Pacific  Nat.  Bank  v. 
Eaton,  (1891)  141  U.  S.  227;  Scott  v.  De- 
weese,  (1901)  181  U.  S.  202;  Thayer  t?.  But- 
ler, (1891)  141  U.  S.  234,  reversing  Eaton  v. 
Pacific  Nat.  Bank,  (1887)  144  Mass.  260; 
or  that  the  vote  for  the  reduction  of  the 
amount  of  the  proposed  increase,  as  well  as 
the  comptroller's  certificate  of  approval,  was 
made  after  the  insolvency  and  suspension  of 
the  bank  and  against  the  protest  of  the  sub- 
scriber, Aspinwall  v.  Butler,  (1890)  133  U. 
S.  695;  Bailey  v,  Tillinghast,  (C.  C.  A.  1900) 
99  Fed.  Bep.  801,  affirming  (1897)  86  Fed. 
Rep.  46.  Nor  will  the  fact  that  the  sub- 
scriber did  not  take  out  his  certificate  of 
stock  affect  the  question  of  his  liability  where 
his  stock  was  fully  paid  for,  and  his  name  was 
entered  on  the  books  as  a  stockholder.  Pacific 
Nat.  Bank  r.  Eaton,  (1891)  141  U/  S.  227; 
Thayer  v.  Butler,  (1891)  141  U.  S.  234,  re- 
versing Eaton  V,  Pacific  Nat.  Bank,  (1887) 
144  Mass.  260. 

The  c^tificate  of  the  comptroller  that  the 
capital  has  been  increased  by  a  certain  amount 
and  that  such  amount  has  been  paid  in  cash, 
is  a  conclusive  determination  of  the  regular- 
ity of  all  the  acts  of  the  officers,  the  stock- 
holders, and  the  corporation  itself  in  making 
the  increase,  and  cannot  be  attacked  in  a  col- 
lateral proceeding.  Scott  v.  Deweese,  ( 1901 ) 
181  U.  S.  202,  afirming  Scott  v.  Latimer,  (C. 
C.  A.  1898)  89  Fed.  Rep.  843;  Latimer  v. 
Bard,  (1896)  76  Fed.  Rep.  536;  Columbia 
Kat.  Bank  v,  Mathess,  (C.  C.  A.  1898)  85  Fed. 
Rep.  934,  reversing  (1897)  79  Fed.  Rep.  558; 
Wallace  v.  Hood,  (1898)  89  Fed.  Rep.  11; 
Bailey  t?.  Tillinghast,  (C.  C.  A.  1900)  99  Fed. 
Rep.  801,  affirming  (1897)  86  Fed.  Rep.  46; 
Brown  t?.  Tillinghast,  (G.  C.  A.  1899)  93  Fed. 
Rep.  326,  overruling  (1897)  84  Fed.  Rep.  71. 

An  action  bjr  a  subscriber  to  an  increase 
of  stock  against  a  receiver  of  a  bank,  after  its 
inBolvency,  for  the  recovery  of  his  subscrip- 
tion on  tne  ground  that  the  increase  is  illegal 
and  the  comptroller's  certificate  void,  is  a  col- 


lateral attack.  Brown  v.  Tillinghast,  (C.  C. 
A,  1899)  93  Fed.  Rep.  326,  overruling  (1897) 
84  Fed.  Rep.  71. 

The  fraudulent  action  of  the  officers  of  a 
bank  in  figuring  out  an  apparent  surplus,  en- 
titling them,  as  holders  of  original  stock,  to 
a  dividend  and  appropriatihg  such  dividend 
to  themselves,  and  using  it  in  paying  up  their 
quota  of  the  increased  stock,  does  not  render 
the  increase  of  stock  invalid  and  void,  as  to 
bona  fide  subscribers  to  such  increase.  Lati- 
mer V.  Bard,  (1896)  76  Fed.  Rep.  636.  See 
also  Scott  f7.  Latimer,  (C.  C.  A.  1898)  89  Fed. 
Rep.  843,  affirmed  Scott  V.  fieweese,  (1901) 
181  U.  S.  202. 

Directors  who  devise  a  scheme  for  increas- 
ing the  capital  stock  by  placing  a  fictitious 
valuation  on  the  assets  of  the  bank,  and  by 
taking  notes  given  by  the  directors  with  the 
understanding  that  they  are  not  to  be  paid, 
are  liable  for  all  losses  resulting  to  the  credi- 
tors. Cockrill  V.  Abeles,  (C.  C.  A.  1898)  86 
Fed.  Rep.  505. 

Where,  on  a  subscription  to  a  proposed  in- 
crease of  stock,  old  stock  is  issued  to  the  sub- 
scriber without  his  knowledge  or  consent, 
nothing  appearing  on  its  face  to  show  such 
fact,  he  cannot  be  held  liable  as  a  stockholder 
though  he  received  and  retained  dividends  on 
such  stock.  Stephens  v,  FoUett,  (1890)  43 
Fed.  Rep.  842. 

But  where  the  certificate  in  such  case  shows 
on  its  face  that  it  was  for  original  stock,  and 
the  stockholder  retains  such  stock  for  three 
years  and  until  the  bank  becomes  insolvent, 
he  will  be  held  liable  as  a  stockholder  under 
the  presumption  that  he  knew  of  and  assented 
to  the  change.  Rand  t?.  Columbia  Nat.  Bank, 
(C.  C.  A.  1899)  94  Fed.  Rep.  349;  Bailey  v. 
Tillinghast,  (C.  C.  A.  1900)  99  Fed.  Rep.  801, 
affirming  (1897)   86  Fed.  Rep.  46. 

Payments  before  insolvency.  —  A  sub- 
scriber who  has  made  payments  on  his  sub- 
scription to  a  proposed  increase,  believing 
that  the  statutory  requirements  would  be 
complied  with,  is  entitled  to  have  the  amount 
thereof  allowed  as  a  claim  against  the  assets 
of  the  bank  in  the  receiver's  hands  where  the 
bank  fails  before  complying  with  the  law  au- 
thorizing the  increase.  Winters  v,  Arm- 
strong, (1889)   37  Fed.  Rep.  508. 


[Sec.  1.]  [Increase  of  capital  siock.']  That  any  national  banking  associa- 
tion may,  with  the  approval  of  the  Comptroller  of  the  Currency,  by  the  vote 
of  shareholders  owning  two-thirds  of  the  stock  of  such  association,  increase  its 
capital  stock,  in  accordance  with  existing  laws,  to  any  sum  approved  by  tho 
said  Comptroller,  notwithstanding  the  limit  fixed  in  its  original  articles  of 
association  and  determined  by  said  Comptroller ;  and  no  increase  of  the  capital 
stock  of  any  national  banking  association  either  within  or  beyond  the  limit 
fixed  in  its  original  articles  of  association  shall  be  made  except  in  the  manner 
herein  provided.      [2Jlf  Stat,  L,  18.^ 

This  is  from  the  Act  of  May  1,  1886,  ch.  73,     For  reference  to  entire  Act,  see  supra,  p.  90. 
See  notes  under  R.  S.  5142,  supra, 

S6C.  5143.  [Reduction  of  capital  stocTcl  Any  association  formed  under 
this  Title  may,  by  the  vote  of  shareholders  owning  two-thirds  of  its  capital 
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stocky  reduce  its  capital  to  any  sum  not  below  the  amount  required  by  this 
Title  to  authorize  the  formation  of  associations;  but  no  such  reduction  shall 
be  allowable  which  will  reduce  the  capital  of  the  association  below  the  amount 
required  for  its  outstanding  circulation,  nor  shall  any  such  reduction  be  made 
until  the  amount  of  the  proposed  reduction  has  been  reported  to  the  Comp- 
troller of  the  Currency  and  his  approval  thereof  obtained.      [JB.  S,'\ 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
104. 

Purpose  of  reduction.  —  The  reduction  of 
capital  may  be  made  for  the  purpose  of  pro- 
ducing a  surplus  for  withdrawal  and  distri- 
bution, or  may  be  required  as  an  alternative 
to  an  assessment  upon  the  stockholders  to 
make  good  deficiencies  occasioned  by  losses  or 
otherwise.  McCann  v.  JetTersonville  First 
Nat.  Bank,  (1887)   112  Ind.  354. 

Rights  of  shareholders.  —  It  has  been  held 
that  where  the  amount  is  voluntarily  reduced 


the  bank  must  return  to  the  stockholders  the 
whole  capital  set  free  by  the  reduction  and 
cannot  retain  a  portion  for  use  as  a  surplus 
fund  or  for  other  purposes.  Seeley  v.  New 
York  Nat.  Exch.  Bank,  <1878)  8  Daly  (N. 
Y.)  400.  But  where  the  reduction  is  made 
to  meet  an  impairment  of  the  capital  and  to 
escape  an  assessment  on  the  stockholders, 
there  can  be  no  withdrawal  by  the  stockhold- 
ers of  the  depreciated  securities  which  caused 
the  impairment.  McCann  t7.  Jeffersonville 
First  Nat.  Bank,  (1887)  112  Ind.  354. 


Sec.  5144.  [Right  of  shareholders  to  vote.']  In  all  elections  of  directors, 
and  in  deciding  all  questions  at  meetings  of  shareholders,  each  shareholder 
shall  be  entitled  to  one  vote  on  eadi  share  of  stock  held  by  him.  Shareholders 
may  vote  by  proxies  duly  authorized  in  writing;  but  no  officer,  clerk,  teller,  or 
book-keeper  of  such  association  shall  act  as  proxy;  and  no  shareholder  whose 
liability  is  past  due  and  unpaid  shall  be  allowed  to  vote.      \_R.  5.] 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
102. 

Right  to  vote.  —  Only  stockholders  of  rec- 
ord at  the  time  when  a  bank,  at  the  expira- 
tion of  its  charter,  proceeds  to  wind  up  its 
affairs,  have  a  right  to  vote  for  directors  for 
that  purpose  or  are  eligible  for  election  as 
such.  Richards  v.  Attleborough  Nat.  Bank, 
(1889)  148  Mass.  187. 


Unpaid  liability.  —  The  last  clause  of  the 
section  refers  only  to  the  liability  of  the 
stockholder  for  unpaid  subscriptions  to  or 
assessments  upon  stock,  and  not  to  his  liabil- 
ity as  a  debtor  to  the  bank  in  ordinary  com- 
mercial transactions.  U.  S.  v,  Bariy,  (1888) 
36  Fed.  Rep.  246. 


Sec.  5145.  [Election  of  directors.]  The  affairs  of  each  association  shall 
be  managed  by  not  less  than  five  directors,  who  shall  be  elected  by  the  share- 
holders at  a  meeting  to  be  held  at  any  time  before  the  association  is  authorized 
by  the  Comptroller  of  the  Currency  to  commence  the  business  of  banking;  and 
aftenvard  at  meetings  to  be  held  on  such  day  in  January  of  each  year  as  is 
specified  therefor  in  the  articles  of  association.  The  directors  shall  hold  office 
for  one  year,  and  until  their  successors  are  elected  and  have  qualified.     [B,  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.       until  their  successors  have  been  elected  and 


102. 

The  only  powers  conferred  upon  the  di- 
rectors arc  vested  in  them  as  a  board  and 
when  acting  as  a  unit,  and  therefore  the 
assent  of  a  majority  of  the  individual  mem- 
bers of  the  board  acting  separately  and  singly 
is  not  the  assent  of  the  bank,  and  is  not  bind- 
ing upon  it.  Ft.  Scott  First  Nat.  Bank  !?. 
Drake,  (1886)  35  Kan.  564. 

Resignations.  —  The  provision  fixing  the 
term  of  office  of  directors  for  one  year,  or 


have  qualified,  does  not  prohibit  resignations 
during  the  year,  and  the  Act  being  silent  as 
to  the  time  when  and  the  method  by  which 
the  office  of  director  may  be  resigned,  the  rule 
at  common  law  obtains,  and  a  verbal  resigna- 
tion offered  to  the  president  on  the  day  on 
which  the  director  sold  all  of  his  stock  has 
been  held  to  be  sufficient.  Briggs  v.  Spauld- 
ing,  (1801)  141  U.  S.  132,  affirming  MoviuB 
V.  Lee,  (1887)  30  Fed.  Rep.  298. 


Sec.  5146.  [Requisite  qualifications  of  directors.]  Every  director  must, 
during  his  whole  term  of  service,  be  a  citizen  of  the  United  States,  and  at  least 
three-fourths  of  the  directors  must  have  resided  in  the  State,  Territory,  or  Dis- 
trict in  which  the  association  is  located,  for  at  least  one  year  immediately  pre- 
ceding their  election,  and  must  be  residents  therein  during  their  continuance 
in  office.      Every  director  must  own,  in  his  own  right,  at  least  ten  shares  of 
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the  capital  stock  of  the  association  of  which  he  is  a  director.  Any  director 
who  ceases  to  be  the  owner  of  ten  shares  of  the  stock,  or  who  becomes  in  any 
other  manner  disqualified,  shall  thereby  vacate  his  place.      [/?.  S."] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  live  in  the  neighborhood,  and  who  may  for 
102.  that  reason  be  suppoaed  to  know  the  trust- 
Directors  in  Oklahoma  Territory.  —  See  worthiness  of  those  who  are  to  be  appointed 
Act  of  May  2,  1800,  ch.  182,  sec.  17,  supra,  ofiicers  of  the  bank,  and  the  character  and 
p.  81.  financial  ability  of  those  who  may  seek  to 
Residence  of  directors.  —  "  One  of  the  evi-  borrow  its  money."  Concord  First  Nat.  Bank 
dent  purposes  of  this  enactment  is  to  confine  v.  Hawkins,  (1899)  174  U.  S.  364,  reversing 
the  management  of  each  bank  to  persons  who  (C.  C.  A.  1897)  79  Fed.  Rep.  51. 

SbC.  5147.  [Oath  required  from  directors.]  Each  director,  when  ap- 
pointed or  elected,  shall  take  an  oath  that  he  will,  so  far  as  the  duty  devolves . 
on  him,  diligently  and  honestly  administer  the  affairs  of  such  association,  and 
will  not  knowingly  violate,  or  willingly  permit  to  be  violated,  any  of  the  pro- 
visions of  this  Title,  and  that  he  is  the  owner  in  good  faith,  and  in  his  own 
right,  of  the  number  of  shares  of  stock  required  by  this  Title,  subscribed  by 
him,  or  standing  in  his  name  on  the  books  of  the  association,  and  that  the  same 
is  not  hypothecated,  or  in  any  way  pledged,  as  security  for  any  loan  or  debt. 
Such  oath,  subscribed  by  the  director  making  it>  and  certified  by  the  officer 
before  whom  it  is  taken,  shall  be  immediately  transmitted  to  the  Comptroller 
of  the  Currency,  and  shall  be  filed  and  preserved  in  his  Office.      [R.  S.'\ 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.       reorganized  state  bank  the  oath  is  not  re- 
102.  quired   of   the   old   directors.     Lockwood   v, 

Beorganized  state  bank.  —  In  the  case  of  a      Mechanics  Nat.  Bank,  ( 1869 )  9  R.  I.  342. 

Sec.  5148.  \_Filling  vaca/ncies.']  Any  vacancy  in  the  board  shall  be  filled 
by  appointment  by  the  remaining  directors,  and  any  director  so  appointed  shall 
hold  his  place  until  the  next  election.      [22.  S."] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  102. 

Sec.  5149.  [Proceedings  where  no  election  is  held  on  the  proper  day.] 
If,  from  any  cause,  an  election  of  directors  is  not  made  at  the  time  appointed, 
the  association  shall  not  for  that  cause  be  dissolved,  but  an  election  may  be  held 
on  any  subsequent  day,  thirty  days'  notice  thereof  in  all  cases  having  been 
given  in  a  newspaper  published  in  the  city,  town,  or  county  in  which  the 
association  is  located ;  and  if  no  newspaper  is  published  in  such  city,  town,  or 
county,  such  notice  shall  be  published  in  a  newspaper  published  nearest  thereto. 
If  the  articles  of  association  do  not  fix  the  day  on  which  the  election  shall  be 
held,  or  if  no  election  is  held  on  the  day  fixed,  the  day  for  the  election  shall  be 
designated  by  the  board  of  directors  in  their  by-laws,  or  otherwise;  or  if  the 
directors  fail  to  fix  the  day,  shareholders  representing  two-thirds  of  the  shares 
may  do  so.      [R.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  102. 

Sec.  5150.  [Election  of  president  of  the  board.]  One  of  the  directors,  to 
be  chosen  by  the  board,  shall  be  the  president  of  the  board.      [R.  S.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  As  to  powers  and  duties  of  the  President, 

102.  see    Am.    and    Eng.    Encyc.    of    Law,    title 

Tlie  appointment  of  the  President  may  be      National  Banks,  vol.  21,  p.  363. 
before  the  adoption  of  by-laws..    Taylor  v. 
Button,  (1864)  43  Barb.  (N.  Y.)  195. 

Sec.  5151.  [Individual  liability  of  shareholders.]  The  shareholders  of 
every  national  banking  association  shall  be  held  individually  responsible, 
equally  and  ratably,  and  not  one  for  another,  for  all  contracts,  debts,  and 
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engagements  of  such  association,  to  the  extent  of  the  amount  of  their  stock 
therein,  at  the  par  value  thereof,  in  addition  to  the  amount  invested  in  such 
shares ;  except  that  shareholders  of  any  banking  association  now  existing  under 
State  laws,  having  not  less  than  five  millions  of  dollars  of  capital  actually  paid 
in,  and  a  surplus  of  twenty  per  centum  on  hand,  both  to  be  determined  by  the 
Comptroller  of  the  Currency,  shall  be  liable  only  to  the  amount  invested  in 
their  shares ;  and  such  surplus  of  twenty  per  centum  shall  be  kept  undiminished, 
and  be  in  addition  to  the  surplus  provided  for  in  this  Title ;  and  if  at  any  time 
there  is  a  deficiency  in  such  surplus  of  twenty  per  centum,  such  association 
shall  not  pay  any  dividends  to  its  shareholders  until  the  deficiency  is  made 
good;  and  in  case  of  such  deficiency,  the  Comptroller  of  the  Currency  may 
compel  the  association  to  close  its  business  and  wind  up  its  affairs  under  the 
provisions  of  Chapter  four  of  this  Title.      [22.  iS.] 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
102. 

,  Liability  as  affected  by  transfer  of  stock. 
—  See  R.  S.  sec.  5139  and  notes,  supra. 

For  what  debts  liable.  —  The  individual 
liability  of  the  stockholders  extends  only  to 
such  contracts,  debts,  and  engagements  of  the 
bank  as  have  been  duly  made  in  the  exercise 
of  its  corporate  powers  and  in  due  course  of 
business.  Schrader  v.  Manufacturers'  Nat. 
Bank,  (1890)  133  U.  S.  67;  Stanton  v,  Wilke- 
son,  (1876)  8  Ben.  (U.  S.)  367,  22  Fed.  Cas. 
No.  13.299;  Lyons  First  Nat.  Bank  v.  Ocean 
Nat.  Bank,  (1875)  60  N.  Y.  278. 

Contracts  made  after  suspension.  —  Such 
liability  does  not  extend  to  contracts  made 
by  the  officers  after  the  bank  has  gone  into 
liquidation,  unless  made  in  compliance  with 
the  duty  of  such  officers  to  wind  up  the 
bank's  affairs.  Schrader  v.  Manufacturers' 
Nat.  Bank,  ( 1890)  133  U.  8.  67. 
'  Thus  contracts  of  indorsement  or  guaranty 
made  by  the  president  in  the  name  of  the 
bank  after  its  suspension  on  bills  receivable 
which  were  taken  by  creditors  in  settlement 
of  their  claims  are  not  binding  on  the  stock- 
holders. Richmond  v.  Irons,  (1887)  121  U.  S. 
27,  affirming  (1884)  21  Fed.  Rep.  197. 

Interest  on  debts.  —  The  individual  liabil- 
ity extends  to  interest  on  debts  where  the 
bank  would  have  been  liable  therefor.  Rich- 
mond r.  Irons,  (1887)  121  U.  S.  27,  affirming 
(1884)  21  Fed.  Rep.  197. 

The  expenses  of  a  receivership  appointed 
in  a  creditor's  suit  contesting  voluntary  liqui- 
dation cannot  be  charged  upon  the  stockhold- 
ers as  a  part  of  their  statutory  liability,  but 
are  to  be  paid  by  the  creditors,  at  whose  in- 
stance the  receiver  was  appointed.  Richmond 
V,  Irons,  (1887)  121  U.  S.  27,  affirming 
(1884)  21  Fed.  Rep.  197. 

After  all  debts  have  been  paid  the  indi- 
vidual liability  cannot  be  enforced  by  an 
agent  chosen  by  the  stockholders  to  succeed 
the  receiver  in  winding  up  the  affairs.  Church 
V.  Ayer,  (1897)  80  Fed.  Rep.  543. 


Married  women  are  liable  as  stockholders 
when  permitted  by  the  law  of  the  state  in 
which  they  reside  to  become  shareholders  in 
national  banks.  Kevser  v,  Hitz,  (1890)  133 
U.  S.  138,  affirming  "(ISSS)  2  Mackey  (D.  C.) 
496;  Bundy  v.  Cocke,  (1888)  128  U\  S.  185; 
In  re  St.  Albans  First  Nat.  Bank,  (1891)  49 
Fed.  Rep.  120;  Witters  v.  Sowles,  (1888)  35 
Fed.  Rep.  640;  Anderson  v.  Line,  (1880)  14 
Fed.  Rep.  405;  Hobart  v,  Johnson,  (1881) 
8  Fed.  Rep.  493;  Laing  v.  Burley,  (1882)  101 
m.  591;  Kerr  V.  Urie,  (1897)  86  Md.  72. 

The  liability  is  several  and  not  affected  by 
the  failure  of  any  other  shareholder  to  pay 
the  amount  assessed  against  him;  and  where 
the  comptroller  has  once  assessed  a^i^ainst  the 
several  shareholders  a  sufficient  peicentafje 
upon  the  par  value  of  the  stock  held  by  them 
respectively  to  discharge  the  liabilities  of  the 
bank,  he  has  no  power  to  direct  a  further 
assessment  to  supply  a  deficiency  caused  by 
the  inability  of  the  receiver  to  enforce  pay- 
ment from  such  shareholders  as  are  insolvent 
or  beyond  the  jurisdiction,  or  because  of  a 
loss  sustained  by  the  receiver  in  investments 
in  endeavoring  to  save  the  debts  of  the  bank. 
U.  S.  V.  Knox,  (1880)  102  U.  S.  422;  Lease 
V.  Barschall,  (1900)  106  Fed.  Rep.  762. 

Release  from  liability.  —  The  bank  cannot 
by  contract  with  subscribers  to  its  capital 
stock  relieve  them  from  the  statutory  liabil- 
ity created  in  favor  of  creditors.  Scott  v. 
Latimer,  (C.  C.  A.  1898)  89  Fed.  Rep.  843. 

All  creditors  are  entitled  to  share  alike  in 
the  distribution  of  the  proceeds  derived  from 
enforcing  the  stockholders'  liability,  and  the 
diligence  of  one  creditor  in  filing  a  bill  to 
enforce  the  stockholders'  liability  does  not 
give  him  any  priority.  Richmond  r.  Irons, 
(1887)  121  U.  S.  27,  affirming  Irons  v.  Manu- 
facturers' Nat.  Bank,  (1883)  17  Fed.  Rep. 
311,  (1886)  27  Fed.  Rep.  593. 

Preference.  —  The  ^inbility  of  the  stock- 
holder for  debts  is  not  entitled  to  preference 
out  of  the  funds  of  the  insolvent  shareholder. 
In  re  Beard,  (1897)  7  Wyo.  111. 


Sec.  2.  [^Enforcement  of  individual  liability  of  shareholder.^ 
That  when  any  national  hanking  association  shall  have  gone  into 
liquidation  under  the  provisions  of  section  five  thousand  two  hundred 
and  twenty  of  said  statutes,  the  individual  liability  of  the  shareholders 
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provided  for  by  section  fifty-one  hundred  and  fifty-one  of  said  statutes 
may  be  enforced  by  any  creditor  of  sucii  association,  by  bill  in  equity, 
in  the  nature  of  a  creditor's  bill,  brought  by  such  creditor  on  behalf  of 
himself  and  of  all  other  creditors  of  the  association,  against  the  share- 
holders thereof,  in  any  court  of  the  United  States  having  original  juris- 
diction in  equity  for  the  district  in  which  such  association  may  have 
been  located  or  established.      \19  Stat.  L.  63,'] 


This  is  from  the  Act  of  June  30,  1876,  ch. 
156.  For  reference  to  entire  Act,  see  infra, 
p.  183. 

Natore  of  the  remedy.  —  The  remedy  of  a 
creditor's  suit  to  enforce  the  liahility  of 
shareholders  of  national  banks  in  voluntary 
liquidation,  provided  by  this  section,  is  cumu- 
lative, and  not  exclusive.  King  17.  Pomeroy, 
iL\  G.  A.  1U03)  121  Fed.  Rep.  287.  Contra, 
Williamson  v.  American  Bunk,  (C.  G.  A. 
1902)  115  Fed.  Rep.  793,  affirming  (1901) 
100  Fed.  Rep.  36. 

Such  bill  was  maintainable  before  the  stat- 
ute. See  Wheelock  v.  Kost,  (1875)  77  111. 
20G. 

In  a  suit  by  a  creditor's  bill  pending  at  the 
time  of  the  passage  of  such  Act,  brought  to 
enforce  payment  of  a  judgment  in  which  a 
receiver  was  appointed,  it  was  held  that  the 
complainant,  after  the  passage  of  such  Act, 
could  amend  his  bill  so  as  to  make  a  case  for 
the  enforcement  of  the  stockholders'  indi- 
vidual liabilitv.  Harvey  v.  Lord,  (1882)  11 
Biss.  (U.  S.)'l44,  10  Fed.  Rep.  236;  Rich- 
mond r.  Irons,  (1887)  121  U.  S.  49. 

It  seems  that  a  creditor  may  maintain  both 
a  creditor's  bill  to  enforce  the  liability  of  the 
stockholderc  and  a  separate  suit  against  the 
bank.  Gentral  Nat.  Bank  v.  Gonnecticut 
Mut.  L.  Ins.  Go.,  (1881)  104  U.  S.  54. 

No  defense  to  a  suit  by  a  creditor  upon  a 
disputed  claim  is  constituted  by  the  fact  that 
the  creditor  has  also  filed  a  creditor's  bill 
under  this  section  to  enforce  the  individual 
liability  of  the  shareholders.  Gentral  Nat. 
Bank  r.  Gonnecticut  Mut.  L.  Ins.  Go.,  ( 1881 ) 
104  U.  S.  54. 

Appointment  of  receiver.  —  A  federal  court 
sitting  in  equity  has  jurisdiction  in  a  proper 
case  to  appoint  a  receiver  to  liquidate  the 
obligations  of  a  national  bank  and  to  au- 
thorize him  to  collect  and  to  enforce  by  action 
the  liabilitv  of  the  shareholders  of  the  bank 
nn-ler  section  5151.  King  v.  Pomeroy,  (G.  G. 
A.  1903)   121  Fed.  Rep.  287. 

Who  may  maintain  suit.  —  The  trustee  ap- 
pointed by  the  shareholders  has  no  authority 
to  enforce  the  liability  of  the  stockholders. 
Williamson  i-.  American  Bank,  (1901)  100 
Fed.  Rep.  36,  affirmed  (G.  G.  A.  1902)  115 
Fed.  Rep.  793. 

But  it  has  been  held  that  a  receiver  ap- 
pointed by  the  court  has  such  authority. 
King  r.  Pomeroy,  (G.  G.  A.  1903)  121  Fed. 
Rep.  287. 

In  the  absence  of  restrictive  legislation  a 
receiver  in  liquidation  proceedings  may  or- 
dinarily enforce  the  rights  of  creditors  as 
well  as  the  rights  of  the  debtor.  King  v. 
Poraercy,  (0.  G.  A.  1903)  121  Fed.  Rep.  287. 
in  cases  in  which  a  court  of  equity  ap- 
points a  receiver  to  liquidate  the  debts  of 


lo; 


national  banks  in  voluntary  liquidation,  no 
action  of  the  comptroller  is  requisite  to  em- 
power the  court's  receiver  to  enforce  the 
liability  of  the  shareholders.  The  court  has 
plenary  power  to  ascertain  the  necessity  of 
enforcing  the  liability  aiid  to  direct  its  re- 
ceiver to  collect  it.  King  v.  Pomeroy,  (G.  G. 
A.  1903)  121  Fed.  Rep.  287. 

Where  a  receiver  is  appointed  after  the 
bringing  of  a  suit  to  enforce  the  stockholder's 
individual  liability  by  a  bill  in  the  nature  of 
a  creditor's  suit,  another  suit  by  the  receiver 
against  a  stockholder  to  enforce  the  same 
liability  is  barred.  Harvey  v.  Lord,  (1882) 
11  Biss.  (U.  S.)  144,  10  Fed.  Rep.  236. 

Jurisdiction.  —  A  creditors'  bill  to  enforce 
the  individual  liability  of  the  shareholders 
in  the  case  of  voluntary  liquidation  must  be 
brought  in  the  federal  court  in  the  district 
where  the  bank  is  located.  Williamson  v. 
American  Bank,  (1901)  109  Fed.  Rep.  30, 
affirmed  (G.  G.  A.  1902)  115  Fed.  Rep.  793. 

Limitation  of  action.  —  The  acts  of  putting 
the  bank  in  liquidation  and  making  an  assess- 
ment on  the  capital  stock  are  not  the  equiva- 
lent of  filing  a  creditor's  bill,  and  will  not 
stop  the  running  of  the  statute.  Thompson 
V.  German  Ins.  Co.,  (1896)  76  Fed.  Rep.  892. 
But  the  filing  of  a  bill  by  a  creditor  in  behalf 
ot  himself  and  all  other  creditors  of  an  in- 
solvent national  bank  to  enforce  the  individ- 
ual liability  of  the  stockholders  for  debts  will 
stop  the  running  of  the  statute  of  limitations 
as  to  all  creditors  of  the  bank  who  come  in 
and  prove  their  claims,  though  they  did  not 
make  themselves  parties  to  the  bill.  Rich- 
mond t?.  Irons,   (1887)  121  U.  S.  27. 

The  liability  of  a  shareholder  of  a  national 
bank  whose  affairs  are  in  course  of  judicial 
administration  in  a  court  of  equity  does  not 
mature  until  the  court  ascertains  the  neces- 
sity of  enforcing  it,  determines  the  amount 
which  the  shareholder  must  pay,  and  fixcH 
the  time  of  payment;  and  the  cause  of  action 
of  the  receiver  of  the  court  to  enforce  tlie 
liability  does  not  accrue  until  the  liahility 
thus  matures.  King  v.  Pomeroy,  (C.  C.  A. 
1903)  11  Fed.  Rep.  287. 

The  statute  of  limitations  does  not  run 
against  an  action  to  enforce  the  liability  of  a 
shareholder  of  a  national  bank  dur.ing  the 
time  while  proper  liquidation  proceedings  arc 
pending  in  a  court  of  equity.  King  v.  Pom- 
eroy, (G.  G.  A.  1903)  121  Fed.  Rep.  287. 

Re-examination  of  claims.  —  In  a  creditor's 
suit  to  enforce  the  stockholders'  liability,  a 
judgment  entered  against  the  bank  after  it 
went  into  voluntary  liquidation  may  be  re- 
examined. Schrader  v.  Manufacturers'  Nat. 
Bank,  (1800)  133  U.  S.  67;  Irons  v.  Manu- 
fn-turcrs'  Nat.  Bank,  (1888)  36  Fed.  Rep. 
843. 
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Sec.  5152.  {Executors,  trustees,  etc.,  not  personally  liahle.'\  Persons 
holding  stock  as  executors,  administrators,  guardians,  or  trustees,  shall  not  be 
personally  subject  to  any  liabilities  as  stockholders ;  but  the  estates  and  funds 
in  their  hands  shall  be  liable  in  like  manner  and  to  the  same  extent  as  the  testa- 
tor, intestate,  ward^  or  person  interested  in  such  trust-funds  would  be,  if  living 
and  competent  to  act  and  hold  the  stock  in  his  own  name.      [R.  8."] 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
118. 

Death  of  stockholder.  —  Under  this  seel  ion 
the  liability  of  a  shareholder  continues  after 
his  death  until  there  is  a  transfer  of  his  stock 
on  the  books  of  the  bank,  Matteson  v.  Dent. 
(1900)  176  U.  R.  521,  a/firming  (1897)  70 
Minn.  519;  Richmond  v.  Irons,  (1887)  121 
U.  S.  27,  affirming  (1884)  21  Fed.  Rep.  197; 
Davis  V.  Weed,  (1877)  44  Conn.  569,  7  Fed. 
Cas.  No.  3,658;  Wickham  v.  Hull,  (1894)  60 
Fed.  Rep.  326;  Parker  v.  Robinson,  (C.  C.  A. 
1895)  71  Fed.  Rep.  256;  Tourtelot  v.  Finke, 
(1898)  87  Fed.  Rep.  840.  And  it  has  been  so 
held  although  an  executor  as  sole  devisee  and 
legatee  paid  or  secured  all  the  debts  owing 
by  the  decedent  where  the  estate  still  re- 
mained unsettled.  Tourtelot  v.  Finke,  ( 1898) 
87  Fed.  Rep.  840. 

Reissue  to  executor.  —  The  executor  is  lia- 
ble as  such  though  the  stock  in  question  wms 
reissued  to  the  estate  after  the  death  of  the 
*  stockholder  on  the  reduction  of  the  capital 
stock  of  the  bank,  Brown  v,  Ellis,  (1900)  103 
Fed.  Rep.  834;  or  was  transferred  to  him  as 
trustee,  the  legal  title  never  having  been 
,  divested,  Earle  V.  Rogers,  (1900)  105  Fed. 
Rep.  208. 

A  transfer  on  the  books  of  the  bank  is 
essential  to  save  the  estate  from  liability. 
Notwithstanding  the  stockholder  died  and  his 
estate  was  distributed  and  settled  prior  to  the 
insolvency  of  the  bank,  the  estate  is  still  lia- 
ble in  the  absence  of  such  transfer  of  the 
stock,  Matteson  v.  Dent,  (1900)  176  U.  S. 
621,  affirmed  (1897)  70  Minn.  519;  Davis  v. 
Weed,  (1877)  44  Conn.  569,  7  Fed.  Cas.  No. 
3,658;  and  such  liability  may  be  enforced  as 
to  the  assets  in  the  hands  of  the  personal 
repesentatives  at  the  time  of  the  insolvency 
of  the  bank,  Witters  v.  Sowles,  (1887)  32 
Fed.  Rep.  130;  Baker  v.  Beach,  (1898)  85 
Fed.  Rep.  836;  and  the  estate  may  be  fol- 
lowed in  the  hands  of  distributees  and  lega- 
tees, Matteson  v.  Dent.  (1900)  176  U.  S.  521, 
afTirming  (1898)  73  Minn.  170;  Witters  v, 
Sowles,*  (1887)  32  Fed.  Rep.  130;  and  the 
whole  amount  of  the  assessment  enforced  to 
the  extent  of  the  distributive  share  received, 
Matteson  v.  Dent,  (1900)  176  U.  S.  521,  af- 
firming (1898)  73  Minn.  170.  And  it  docs 
not  seem  to  be  material  when  the  liabilities 
for  which  the  assessment  is  made  arose,  so 
long  as  there  is  no  transfer  on  the  books  of 
the  bank.  Matteson  v.  Dent,  (1900)  176  U.  S. 
521.  Contra,  Witters  v.  Sowles,  (1887)  32 
Fed.  Rep.  130.  See  also  Zimmerman  v.  Car- 
penter, (1898)  84  Fed.  Rep.  747. 

Transfer  before  insolvency.  —  When  tlie 
beneficial  ownership  of  the  stock  has  passed 
from  the  estate  before  the  insolvency  of  the 
bank,  and  has  been  transferred  on  the  books 
of  the  bank,  the  estate  of  the  deceased  stock- 


holder is  not  liable.  Blackmore  v.  Wood- 
ward, (C.  C.  A.  1895)  71  Fed.  Rep.  321. 

Where  the  stock  has  been  transferred  on 
the  books  of  the  bank  to  a  residuary  legatee 
before  the  insolvency  of  the  bank,  the  estate 
of  the  deceased  stockholder  is  not  liable. 
Witters  v,  Sowles,  (1887)  32  Fed.  Rep.  130. 

Where,  in  the  settlement  of  the  estate  of  a 
deceased  shareholder,  stock  and  other  assets 
are  transferred  on  the  books  of  the  bank  by 
a  residuary  legatee  before  the  insolvency  of 
the  bank,  such  legatee  cannot  be  held  liable 
as  a  distributee  to  the  extent  of  assets  re- 
ceived, but  is  liable  only  as  a  stockholder. 
Witters  v,  Sowles,  (1887)  32  Fed.  Rep.  130. 

Personal  exemption  of  trustees. — The  per- 
sonal exemption  of  persons  holding  stock  as 
trustees  refers  not  only  to  trustees  appointed 
by  will  or  by  order  of  a  court  or  judge,  but  to 
any  trust  relation  however  created.  Lucas  v. 
Coe,  (1898)  86  Fed.  Rep.  972.  But  such  ex- 
emption is  limited  to  express  and  active 
trusts  where  there  is  a  probability  of  some 
estate  to  respond  to  the  liability,  Hubbell  c. 
Houghton,  (1898)  86  Fed.  Rep.  552;  and  it 
does  not  apply  where  the  bank  s  records  show 
an  unencumbered  title  in  the  alleged  trustee, 
Hubbell  V.  Houghton,  (1898)  86  Fed.  Rep. 
552;  Davis  v.  First  Baptist  Soc.,  (1877)  44 
Conn.  582,  7  Fed.  Cas.  No.  3,633;  Kerr  f?. 
Urie,  (1897)  86  Md.  72. 

A  trust  relation  does  not  exist  within  the 
meaning  of  the  section  when  the  alleged  trus- 
tee has  a  right  to'Hiold  and  dispose  of  the 
stock  as  his  own  without  liability  to  account 
therefor  to  any  person.  Horton  v,  Mercer, 
(C.  C.  A.  1895)  71  Fed.  Rep.  153. 

In  Lucas  r.  Coe,  (1898)  86  Fed.  Rep.  972, 
a  father,  as  trustee  of  a  fund  for  investment 
for  his  infant  son,  subscribed  for  stock  in  a 
national  bank,  stating  for  whom  the  subscrip- 
tion was  made,  but  the  stock  was  listed  in  his 
name.  It  was  held  that  the  father  was  not 
liable  as  .a  shareholder. 

In  Yardley  v.  Wilgus,  (1893)  66  Fed.  Rep. 
965,  the  bank  had  recovered  a  judgment  for 
an  assessment  against  the  real  owner  of  the 
stock  standing  in  the  name  of  another,  who 
was  an  undisclosed  trustee,  and  it  was  held 
that  the  record  owner  could  not  thereafter  he 
made  liable  as  a  shareholder,  though  the  real 
owner  was  insolvent. 

In  Kerr  v.  Urie,  (1897)  86  Md.  72,  the 
court  declined  to  accept  the  defense  of  a  mar- 
ried woman  who  had  purchased  stock  in  her 
own  name,  that  she  held  it  as  a  self-ap- 
pointed attorney  or  trustee  for  an  infant  of 
tender  years. 

An  assignee  for  the  benefit  of  creditors  is 
liable  as  such  for  an  assessment  on  the  stock 
of  his  assignor  levied  after  the  assignment. 
Graham  v.  Piatt,  ( 1901 )  28  Colo.  421. 
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SbC.  5153.  \l)ui%es  and  liahilities  when  designated  as  depositaries  of 
public  moneys.]  All  national  banking  associations,  designated  for  that  pur- 
pose by  the  Secretary  of  the  Treasury,  shall  be  depositariies  of  public  money, 
except  receipts  from  customs,  under  such  regulations  as  may  be  prescribed  by 
the  Secretary,  but  receipts  derived  from  duties  on  imports  in  Alaska,  the 
Hawaiian  Islands,  and  other  islands  under  the  jurisdiction  of  the  United 
States  may  be  deposited  in  such  depositaries  subject  to  such  regulations ;  and 
such  depositaries  may  also  be  employed  as  financial  agents  of  the  Government ; 
and  they  shall  perform  all  such  reasonable  duties  as  depositaries  of  public 
moneys  and  financial  agents  of  the  Government  as  may  be  required  of  them. 
The  Secretary  of  the  Treasury  shall  require  the  associations  thus  designated  to 
give  satisfactory  security,  by  the  deposit  of  United  States  bonds  and  otherwise, 
for  the  safe-keeping  and  prompt  payment  of  the  public  money  deposited  with 
them,  and  for  the  faithful  performance  of  their  duties  as  financial  agents  of 
the  Government.  And  every  association  so  designated  as  receiver  or  deposi- 
tary of  the  public  money  shall  take  and  receive  at  par  all  of  the  national  cur- 
rency bills,  by  whatever  association  issued,  which  have  been  paid  into  the 
Government  for  internal  revenue  or  for  loans  or  stocks.      \_R.  S.  ] 


This  section  was  amended  to  read  as  above 
by  the  Act  of  March  3,  1901,  ch.  871,  31  Stat. 
L.  1448.  The  amendment  consists  in  the  ad- 
dition of  the  words  ''but  receipts  derived 
from  duties  on  imports  in  Alaska,  the  Ha- 
waiian Islands,  and  other  islands  under  the 
jurisdiction  of  the  United  States  may  be  de- 
posited in  such  depositaries  subject  to  such 
regulations.'' 


By  the  Act  of  June  6,  1900,  ch.  797,  the 
secretary  of  the  treasury  is  authorized  to 
designate  one  or  more  banks  in  the  Philippine 
islands  and  in  the  islands  of  Cuba  and  Porto 
Rico  in  which  public  moneys  might  be  depos- 
ited.   See  Public  Moneys. 

See  Coudert  v.  U.  S.,  (1899)  175  U.  S.  182; 
Branch  v.  U.  S.,  (1879)  100  U.  S.  673. 


» 


Sec.  5154.  [Organization  of  State  ba/nks  as  national  banking  associa- 
iions.]  Any  bank  incorporated  by  special  law,  or  any  banking  institution 
organized  under  a  general  law  of  any  State,  may  become  a  national  association 
under  this  Title  by  the  name  prescribed  in  its  organization  certificate ;  and  in 
such  case  the  articles  of  association  and  the  organization  certificate  may  be 
executed  by  a  majority  of  the  directors  of  the  bank  or  banking  institution; 
and  the  certificate  shall  declare  that  the  owners  of  two-thirds  of  the  capital 
stock  have  authorized  the  directors  to  make  such  certificate,  and  to  change  and 
convert  the  bank  or  banking  institution  into  a  national  association.  A 
majority  of  the  directors,  after  executing  the  articles  of  association  and  organ- 
ization certificate,  shall  have  power  to  execute  all  other  papers,  and  to  do  what- 
ever may  be  required  to  make  its  organization  perfect  and  complete  as  a 
national  association.  The  shares  of  any  such  bank  may  continue  to  be  for 
the  same  amount  each  as  they  were  before  the  conversion,  and  the  directors 
may  continue  to  be  the  directors  of  the  association  until  others  are  elected  or 
appointed  in  accordance  with  the  provisions  of  this  chapter;  and  any  State 
bank  which  is  a  stockholder  in  any  other  bank,  by  authority  of  State  laws,  may 
continue  to  hold  its  stock,  although  either  bank,  or  both,  may  be  organized 
under  and  have  accepted  the  provisions  of  this  Title.  When  the  Comptroller 
of  the  Currency  has  given  to  such  association  a  certificate,  under  his  hand  and 
official  seal,  that  the  provisions  of  this  Title  have  been  complied  with,  and  that 
it  is  authorized  to  commence  the  business  of  banking,  the  association  shall  have 
the  same  powers  and  privileges,  and  shall  be  subject  to  the  same  duties,  respon- 
sibilities, and  rules,  in  all  respects,  as  are  prescribed  for  other  associations 
originally  organized  as  national  banking  associations,  and  shall  be  lield  and 
regarded  as  such  an  £^ssoQiation.      But  no  such  association  shall  have  a  less 
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capital  than  the  amount  prescribed  for  associations  organized  under  this  Title. 


Act  of  June  3,  1864,  ch.  106,  13  Stot.  L. 
112. 

Hawaiian  Islands.  —  See  Hawaiian  Is- 
lands, vol.  3,  p.  187. 

Intent  of  Act.  — The  National  Bank  Act 
was  intended  to  provide  not  only  for  the  or- 
ganization of  new  banks,  but  to  absorb  the  old 
state  banks  and  establish  a  general  exclusive 
banking  system  for  the  whole  country.  State 
t7.  Phoenix  Bank,  (1867)  34  Conn.  236. 

Right  to  reorganize.  —  A  national  bank 
which  has  become  a  state  bank,  after  the 
liquidation  of  its  affairs,  upon  the  expiration 
of  the  period  limited  for  its  duration  may  be 
converted  back  into  a  national  banking  asso- 
ciation and  adopt  the  name  of  the  expired  cor- 
poration with  the  approval  of  the  comptroller. 
National  Banking  Assoc,  (1882)  17  Op. 
Atty.-Gen.  288. 

State  authority  is  not  necessary  to  enable 
a  state  bank  to  change  its  organization  to  a 
national  bank.  Casey  v,  Galli,  (1876)  94  U. 
S.  673;  State  17.  National  Bank,  (1870)  33 
Md.  75;  National  Banking  Assoc,  (1882)  17 
Op.  Atfy.-Gen.  288. 

Vote  to  reorganize.  —  Two-thirds  of  the 
absolute  or  voting  stockholders  of  the  state 
bank  consenting  thereto  is  sufficient  to  reor- 
ganize the  corporation  as  a  national  bank  and 
transfer  to  the  reorganized  corporation  the 
entire  stock  and  assets  of  the  old  bank.  Key- 
ser  V,  Hitz,  (1883)  2  Mackey  (D.  C.)  473; 
State  17.  Phoenix  Bank,  (1867)  34  Conn.  205; 
State  V,  Hartford  Nat.  Bank,  (1867)  34  Conn. 
240. 

Effect  of  reorganization.  —  On  its  reorgani- 
zation as  a  national  bank  the  bank  ceases  to 
exist  as  a  state  bank  and  is  not  liable  to  a 
privileged  tax  under  its  state  charter.  State 
t?.  National  Bank,  (1870)  33  Md.  76. 

Rights  and  liahilities,  —  But  the  iden- 
tity or  corporate  existence  of  the  bank  is 
not  destroyed  by  its  reorganization  as  a  na- 
tional bank,  and  all  the  assets  and  rights  of 
the  old  bank  pass  to  the  new  bank  without 
any  formal  assignment,  and  it  is  subject  to 
all  existing  obligations  and  liabilities  of  the 
old  bank  as  if  the  change  had  not  taken  place. 
Michigan  Ins.  Bank  v.  Eldred,  (1892)  143  U. 
S.  293;  Metropolitan  Nat.  Bank  v,  Claggett, 
(1891)  141  U.  S.  620;  Pontiac  First  Com- 
mercial Bank  v.  Talbert.  (1895)  103  Mich, 
029;  Coffey  17.  National  Bank,  (1870)  46  Mo. 
140;  Scofield  17.  State  Nat.  Bank,  (1879)  9 
Neb.  316;  City  Nat.  Bank  17.  Phelps,  (1884) 
97  N.  Y.  44;  Grocers'  Nat.  Bank  v.  Clark, 
(1866)  48  Barb.  (N.  Y.)  26;  Warren  First 
Nat.  Bank  17.  Mclntire,  (1884)  40  Ohio  St. 
536;  Thorp  v.  Wegefarth,  (1867)  66  Pa.  St. 
82;  Kelsey  i?.  National  Bank,  (1871)  69  Pa. 
St.  426;  Maynard  v.  Mechanics'  Nat.  Bank, 
(1868)   7  Phila.   (Pa.)   0. 

And  this  is  so  although  in  form  it  was  or- 
ganized as  a  new  bank  and  the  assets  were 
transferred  to  it  as  if  by  sale  and  purchase. 
Warren  First  Nat.  Bank  v.  Mclntire,  (1884) 
40  Ohio  St.  528. 

Deposits.  —  A  national  or  state  bank 
which  succeeds  a  national  bank  whose  charter 


has  expired  or  which  went  into  voluntary 
liquidation,  receiving  all  its  funds  and  prop- 
erty, is  liable  for  deposits  in  the  liquidated 
bank.  Monmouth  First  Nat.  Bank  v.  Strang, 
(1891)  138  111.  347;  Bans  17.  National  Exch. 
Bank,  (1883)  79  Mo.  186. 

Where  the  successor  bank  has  paid  instal- 
ments of  interest  due  on  government  bonds 
which  had  been  deposited  with  the  old  bank, 
it  is  estopped  to  deny  that  such  bonds  came 
into  its  possession  on  the  reorganization. 
Monmouth  First  Nat.  Bank  17.  Strang,  ( 1891 ) 
138  111.  347. 

Outstanding  circulation.  -^  It  is  liable  to 
holders  of  its  outstanding  circulation  is- 
sued in  accordance  with  the  state  laws  as  if 
it  were  a  continuing  corporation.  Metropoli- 
tan Nat.  Bank  17.  Claggett,  (1891)  141  U.  S. 
520,  affirming  125  N.  Y.  729,  affirming  (1890) 
56  Hun  (N.  Y.)  578. 

Unlawful  assets.  —  Assets  belonging  to  a 
state  bank  which  a  national  bank  is  pro- 
hibited by  the  National  Bank  Act  from  hold- 
ing nevertheless  pass  to  the  national  bank  on 
such  reorganization.  Scofield  17.  State  Nat. 
Bank,   (1879)  9  Neb.  316. 

Rights  of  shareholders.  —  By  its  conver- 
sion into  a  national  bank  every  holder  of 
shares  of  the  capital  stock  of  the  state  bank 
becomes  a  shareholder  of  the  capital  stock  of 
the  new  bank  to  the  amount  of  his  shares,  and 
as  such  is  subject  to  the  liabilities  imposed 
by  the  National  Bank  Act  on  such  sharehold- 
ers. Casey  17.  Galli,  (1876)  94  U.  S.  673; 
State  17.  Phoenix  Bank,  (1867)  34  Conn.  205; 
State  17.  Hartford  Nat.  Bank,  (1867)  34  Conn. 
240. 

Nor  is  it  material  that  new  certificates  of 
stock  were  not  issued  to  the  shareholders. 
Keyser  17.  Hitz,  (1883)  2  Mackey  (D.  C.)  490. 

Where  a  national  bank  has  gone  into  vol- 
untary liquidation  prior  to  reorganization  on 
the  expiration  of  its  charter,  a  single  share- 
holder who  receives  without'  objection  divi- 
dends amounting  to  nearly  his  whole  propor- 
tionate share  of  the  stock  of  the  old  bank, 
cannot  claim  by  virtue  of  his  interest  in  the 
old  bank  to  be  a  stockholder  in  the  reorgan- 
ized bank  or  entitled  to  a  share  of  its  earn- 
ings. Centralia  First  Nat.  Bank  17.  Marshall, 
(1887)   26  111.  App.  440. 

Withdrawing  shareholders.  —  The  stock- 
holders who  do  not  enter  into  the  new  organi- 
zation are  entitled  to  a  full  share  of  the  as- 
sets of  the  old  bank  or  of  the  avails  of  the  sale 
thereof,  and  their  rights  will  be  enforced  by 
a  court  of  equity  upon  their  application  by 
decree  and  execution.  State  17.  Hartford  Nat. 
Bank,  (1867)  34  Conn.  240. 

Officers.  —  The  officers  of  the  old  bank  be- 
come officers  of  the  new  one  until  their  suc- 
cessors are  elected,  without  regard  to  their 
qualifications.  Lockwood  v.  Mechanics  I^at. 
Bank,  (1869)  9  R.  1.  336. 

The  comptroller's  certificate  is  conclasive 
as  to  the  regularity  of  the  proceedings  by 
which  the  bank  was  converted  into  a  national 
bank.  Keyser  17.  Hitz,  (1883)  2  Mackey  (D. 
C.)  473;  Casey  17.  Galli,  (1876)  94  U.  S.  673. 
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Sec.  5155.  \_Staie  ba/nks  having  branches,]  It  shall  be  lawful  for  any 
bank  or  banking  association  organized  under  State  laws,  and  having  branches, 
the  capital  being  joint  and  assigned  to  and  used  by  the  mother-bank  and 
branches  in  definite  proportions,  to  become  a  national  banking  association  in 
conformity  with  existing  laws,  and  to  retain  and  keep  in  operation  its  branches, 
or  such  one  or  more  of  them  as  it  may  elect  to  retain ;  the  amount  of  the  circu- 
lation redeemable  at  the  mother-bank,  and  each  branch,  to  be  regulated  by  the 
amount  of  capital  assigned  to  and  used  by  each.      \_R.  /S.] 

Act  of  March  3,  1865,  ch.  78,  13  Stat.  L.  484. 

Sec.  5156.  [Reservation  of  rights  of  associations  organized  under  Act  of 
ISIjSS,]  Nothing  in  this  Title  shall  affect  any  appointments  made,  acts  done,  or 
proceedings  had  or  commenced  prior  to  the  third  day  of  June,  eighteen  hun- 
dred and  sixty-four,  in  or  toward  the  organization  of  any  national  banking 
association  under  the  act  of  February  twenty-five,  eighteen  hundred  and  sixty- 
three;  but  all  associations  which,  on  the  third  day  of  June,  eighteen  hundred 
and  sixty-four,  were  organized  or  commenced  to  be  organized  under  that  act, 
shall  enjoy  all  the  rights  and  privileges  granted,  and  be  subject  to  all  the 
duties,  liabilities,  and  restrictions  imposed  by  this  Title,  notwithstanding  all 
the  steps  prescribed  by  this  Title  for  the  organization  of  associations  were  not 
pursued,  if  such  associations  were  duly  organized  under  that  act.      [J?.  S,] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.      National  Bank  Act,  repealed  by  the  Act  of 
118.  June  3,  1864,  ch.  106,  which  was  incorporated 

The  Act  of  Feb.  25,  1863,  was  the  original      in  the  Revised  Statutes  as  title  62 


[n.  OBTAnmro  aitb  Issnive  Cibcttlatiho  Notes.] 

S6C.  5157.  [What  associations  are  governed  by  chapters  2,  S,  amd  .4*] 
The  provisions  of  chapters  two,  three,  and  four  of  this  Title,  which  are  ex- 
pressed without  restrictive  words,  as  applying  to  "  national  banking  associa- 
tions," or  to  "  associations,"  apply  to  all  associations  organized  to  carry  on  the 
business  of  banking  under  any  act  of  Congress.      [R.  S.] 

Chapters  two,  three,  ftnd  four  of  title  62  Sections  5157-5189  constitute  chapter  2  of 

in  the  Revised  Statutes  are  the  same  as  divi'      title    62    of   the    Kevised    Statutes,    entitled 
sions  II.,  III.,  and  IV.  of  this  title.  **  Obtaining  and  Issuing  Circulating  Notes." 

SCC-  5158.  [Registered  bonds  intended  by  the  term  "  United  States 
bonds/'']  The  term  "  United  States  bonds,"  as  used  throughout  this  chapter, 
shall  be  construed  to  mean  registered  bonds  of  the  United  States.     [R,  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  100. 

Sec.  5159.  [Deposit  of  bonds  required  before  issue  of  circulating  notes.] 
Every  association,  after  having  complied  with  the  provisions  of  this  Title, 
preliminary  to  the  commencement  of  the  banking  business,  and  before  it  shall 
be  authorized  to  commence  banking  business  under  this  Title,  shall  transfer 
and  deliver  to  the  Treasurer  of  the  United  States  any  United  States  registered 
bonds,  bearing  interest,  to  an  amount  not  less  than  thirty  thousand  dollars  and 
not  less  than  one-third  of  the  capital  stock  paid  in.  Such  bonds  shall  be 
received  by  the  Treasurer  upon  deposit,  and  shall  be  by  him  safely  kept  in  his 
office,  until  they  shall  be  otherwise  disposed  of,  in  pursuance  of  the  provisions 
of  this  Title.      [R.  S.] 
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Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
104. 

Deposit  of  bonds  where  bank  has  capital 
of  $150,000  or  less,  not  required  in  excess  of 
one-fourth  of  capital  stock.  See  Act  of  July 
12,  1882,  ch.  290,  sec.  8,  infra,  p.  114. 

Repeal.  —  The  provision  of  Act  of  June  20, 
1874,  ch.  343,  sec.  4  (infra,  p.  114),  "that the 
amount  of  the  bonds  on  deposit  for  circula- 
tion shall  not  be  reduced  below  $50,000,"  is 
repugnant  to  the  provisions  of  R.  S.  sees. 
5150,  5160,  requiring  national  banks  to  have 
and  maintain  with  the  treasurer  of  the  United 
States  a  bond  deposit  to  the  amount  of  one- 
third  of  their  capital  stock,  and  so  far  in 
effect  repeals  such  provisions.  Bond  Deposit 
of  Nat.  Banks,  (1880)   16  Op.  Atty.-Gen.  663. 


Withdrawal  of  bonds.  —  A  bank  whose 
charter  is  about  to  expire,  which  has  taken 
no  steps  for  going  into  liquidation  under  R. 
S.  sec.  5220  et  aeq.,  cannot  withdraw  all  of 
the  bonds  to  secure  its  circulation,  upon  de- 
positing lawful  money  equal  to  the  amount  of 
its  outstanding  circulation,  notwithstanding 
the  provisions  of  K.  S.  sees.  5159,  5160,  and 
Act  of  June  20,  1874,  ch.  343,  sec.  4.  Ka- 
tional  Banking  Assoc,  (1882)  17  Op.  Atty.- 
Gen.  409. 

Bonds  called  in.  —  Where  bonds  have  been 
called  in  for  redemption,  and  so  cease  to  bear 
interest,  the  bank  must  substitute  other  and 
interest-bearing  bonds.  National  Banking 
Assoc.,  (1886)   18  Op.  Atty.-Gen.  493. 


Sec.  5160.  [Increase  or  reduction  of  deposit  to  correspond  with  capital.'] 
The  deposit  of  bonds  made  by  each  association  shall  be  increased  as  its  capital 
may  be  paid  up  or  increased,  so  that  every  association  shall  at  all  times  have 
on  deposit  with  the  Treasurer  registered  United  States  bonds  to  the  amount 
of  at  least  one-third  of  its  capital  stock  actually  paid  in.  And  any  association 
that  may  desire  to  reduce  its  capital  or  to  close  up  its  business  and  dissolve  its 
organization,  may  take  up  its  bonds  upon  returning  to  the  Comptroller  its  cir- 
culating notes  in  the  proportion  hereinafter  required,  or  may  take  up  any 
excess  of  bonds  beyond  one-third  of  its  capital  stock,  and  upon  which  no  circu- 
lating notes  have  been  delivered.      [22.  8.^ 

Act  of  June  3, 1864,  ch.  106,  13  Stat.  L.  104. 
See  preceding  notes. 

Sec.  5161.  [Exchange  of  coupon  for  registered  bonds.']  To  facilitate  a 
compliance  with  the  two  preceding  sections,  the  Secretary  of  the  Treasury  is 
authorized  to  receive  from  any  association,  and  cancel,  any  United  States 
coupon  bonds,  and  to  issue  in  lieu  thereof  registered  bonds  of  like  amount, 
bearing  a  like  rate  of  interest,  and  having  the  same  time  to  run.      [JR.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  104. 

Sec.  5162.  [Marnier  of  making  transfers  of  hands.]  All  transfers  of 
United  States  bonds,  made  by  any  association  under  the  provisions  of  this  Title, 
shall  be  made  to  the  Treasurer  of  the  United  States  in  trust  for  the  association, 
with  a  memorandum  written  or  printed  on  each  bond,  and  signed  by  the  cashier, 
or  some  other  officer  of  the  association  making  the  deposit.  A  receipt  shall  be 
given  to  the  association,  by  the  Comptroller  of  the  Currency,  or  by  a  clerk 
appointed  by  him  for  that  purpose,  stating  that  the  bond  is  held  in  trust  for 
the  association  on  whose  behalf  the  transfer  is  made,  and  as  security  for  the 
redemption  and  payment  of  any  circulating  notes  that  have  been  or  may  be 
delivered  to  such  association.  No  assignment  or  transfer  of  any  such  bond  by 
the  Treasurer  shall  be  deemed  valid  unless  countersigned  by  the  Comptroller 
of  the  Currency.      [-B.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  106. 

Sec.  5163.  [Registry  of  transfers.]  The  Comptroller  of  the  Currency 
shall  keep  in  his  Office  a  book  in  which  he  shall  cause  to  be  entered,  immediately 
upon  countersigning  it,  every  transfer  or  assignment  by  the  Treasurer,  of  any 
bonds  belonging  to  a  national  banking  association,  presented  for  his  signature. 
He  shall  state  in  such  entry  the  name  of  the  association  from  whose  accounts  the 

112  Volume  V. 


B.  8.  Me.  6167.  NA  TIONAL    BANKS.  CiroalaUng  NoUa. 


transfer  is  made,  the  name  of  the  party  to  whom  it  is  made,  and  the  par  value 
of  the  bonds  transferred.      [22.  S.] 

Act  of  June  3,  1S64,  ch.  106,  13  Stat.  L.  105. 

Sec.  5164.  \l^otice  of  transfer  to  he  given  to  association  interested.]  The 
Comptroller  of  the  Currency  shall,  immediately  upon  countersigning  and 
entering  any  transfer  or  assignment  by  the  Treasurer,  of  any  bonds  belonging 
to  a  national  banking  association,  advise  by  mail  the  association  from  whose 
accounts  the  transfer  is  made,  of  the  kind  and  numerical  designation  of  the 
bonds,  and  the  amount  thereof  so  transferred.      [R.  8.] 

Act  of  June  3, 1864,  ch.  106,  13  Stat.  L.  105. 

Sec.  5165.  [Examination  of  registry  and  bonds.]  The  Comptroller  of  the 
Currency  shall  have  at  all  times,  during  office-hours,  access  to  the  books  of  the 
Treasurer  of  the  United  States  for  the  purpose  of  ascertaining  the  correctness 
of  any  transfer  or  assignment  of  the  bonds  deposited  by  an  association,  pre- 
sented to  the  Comptroller  to  countersign ;  and  the  Treasurer  shall  have  the  like 
access  to  the  book  mentioned  in  section  fifty-one  hundred  and  sixty-three,  dur- 
ing office-hours,  to  ascertain  the  correctness  of  the  entries  in  the  same ;  and  the 
Comptroller  shall  also  at  all  times  have  access  to  the  bonds  on  deposit  with  the 
Treasurer,  to  ascertain  their  amount  and  condition.      [B.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  105. 

Sec.  51 66.  lAnniuU  examination  of  bonds  by  associations.]  Every  associa- 
tion having  bonds  deposited  in  the  office  of  the  Treasurer  of  the  United  States 
shall,  once  or  oftener  in  each  fiscal  year,  examine  and  compare  the  bonds 
pledged  by  the  association  with  the  books  of  the  Comptroller  of  the  Currency 
and  with  the  accounts  of  the  association,  and,  if  they  are  found  correct,  to  [sic] 
execute  to  the  Treasurer  a  certificate  setting  forth  the  different  kinds  and  the 
amounts  thereof,  and  that  the  same  are  in  the  possession  and  custody  of  the 
Treasurer  at  the  date  of  the  certificate.  Such  examination  shall  be  made  at 
such  time  or  times,  during  the  ordinary  business  hours,  as  the  Treaaurer  and 
the  Comptroller,  respectively,  may  select,  and  may  be  made  by  an  officer  or 
agent  of  such  association,  duly  appointed  in  writing  for  that  purpose ;  and  his 
certificate  before  mentioned  shall  be  of  like  force  and  validity  as  if  executed 
by  the  president  or  cashier.  A  duplicate  of  such  certificate,  signed  by  the 
Treasurer,  shall  be  retained  by  the  association.      [R.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  10& 

Sec.  5167.  [Custody  of  bonds,  collection  of  interest,  etc.]  The  bonds 
transferred  to  and  deposited  with  the  Treasurer  of  the  United  States,  by  any 
association,  for  the  security  of  its  circulating  notes,  shall  be  held  exclusively  for 
that  purpose,  until  such  notes  are  redeemed,  except  as  provided  in  this  Title. 
The  Comptroller  of  the  Currency  shall  give  to  any  such  association  powers  of 
attorney  to  receive  and  appropriate  to  its  own  use  the  interest  on  the  bonds 
which  it  has  so  transferred  to  the  Treasurer;  but  such  powers  shall  become 
inoperative  whenever  such  association  fails  to  redeem  its  circulating  notes. 
Whenever  the  market  or  cash  value  of  any  bonds  thus  deposited  with  the  Treas- 
urer is  reduced  below  the  amount  of  the  circulation  issued  for  the  same,  the 
Comptroller  may  demiand  and  receive  the  amount  of  such  depreciation  in  other 
United  States  bonds  at  cash  value,  or  in  money,  from  the  association,  to  be 
deposited  with  the  Treasurer  as  long  as  such  depreciation  continues.  And 
the  Comptroller,  upon  the  terms  prescribed  by  the  Secretary  of  the  Treasury, 
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may  permit  an  exchange  to  be  made  of  any  of  the  bonds  deposited  with  the 
Treasurer  by  any  association,  for  other  bonds  of  the  United  States  authorized 
to  be  received  as  security  for  circulating  notes,  if  he  is  of  opinion  that  such  an 
exchange  can  be  made  without  prejudice  to  the  United  States;  and  he  may 
direct  the  return  of  any  bonds  to  the  association  which  transferred  the  same,  in 
sums  of  not  less  than  one  thousand  dollars,  upon  the  surrender  to  him  and  the 
cancellation  of  a  proportionate  amount  of  such  circulating  notes:  Provided, 
That  the  remaining  bonds  which  shall  have  been  transferred  by  the  association 
offering  to  surrender  circulating  notes  are  equal  to  the  amount  required  for  the 
circulating  notes  not  surrendered  by  such  association,  and  that  the  amount  of 
bonds  in  the  hands  of  the  Treasurer  is  not  diminished  b^low  the  amount  re- 
quired to  be  kept  on  deposit  with  him,  and  that  there  has  been  no  failure  by  the 
association  to  redeem  its  circulating  notes,  nor  any  other  violation  by  it  of  the 
provisions  of  this  Title,  and  that  the  market  or  cash  value  of  the  remaining 
bonds  is  not  below  the  amount  required  for  the  circulation  issued  for  the  same. 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  set  off  against  the  fund  arising  from  a  sale 

107.  thereof   its   inflividual   demand  against  the 

Trust  fund.  —  Bonds  deposited  under  this  bank.     Cook   County   Nat.   Bank  17.  U.   8., 

section  are  held  in  trust  for  the  purposes  (1882)  107  U.  S.  462. 
therein  named,  and  the  United  States  cannot 


Sec.  4.  [WithdrawaZ  of  circulating  notes  and  taking  up  bonds  deposited.] 
That  any  association  organized  under  this  act,  or  any  of  the  acts  of  which  this 
is  an  amendment,  desiring  to  withdraw  its  circulating  notes,  in  whole  or  in 
part,  may,  upon  tlie  deposit  of  lawful  money  with  the  Treasurer  of  the  United 
States  in  sums  of  not  less  than  nine  thousand  dollars,  take  up  the  bonds  which 
said  association-  has  on  deposit  with  the  Treasurer  for  the  security  of  such 
circulating  notes;  which  bonds  shall  be  assigned  to  the  bank  in  the  manner 
specified  in  the  nineteenth  section  of  the  national-bank  act;  and  the  outstand- 
ing notes  of  said  association,  to  an  amount  equal  to  the  legal-tender  notes  de- 
posited, shall  be  redeemed  at  the  Treasury  of  the  United  States,  and  destroyed 
as  now  provided  by  law :  Provided,  That  the  amount  of  the  bonds  on  deposit 
for  circulation  shall  not  be  reduced  below  fifty  thousand  dollars.  [18  Stat. 
L.  lU'] 

This  is  from  the  Act  of  June  20,  1874,  ch.  desiring   to   withdraw   its   circulating  notes 

343.    For  reference  to  entire  Act,  see  infra,  and  take  up  the  bonds  deposited  with  the 

p.  126.  United  States  treasurer  as  security  therefor 

Section   19  of  the  National  Bank  Act  is  may  do  so  by  depositing  with  the  treasurer 

now  R.  S,  sees.  5162-6164.      See  supra,  this  the  required  amount  in  lawful  money,  whether 

division.  this  consists  of  coin  or  of  legal  tender  notes. 

Withdrawal  of  circulating  notes.  — Under  Withdrawal  of  Nat.  Bank  Notes,   (1881)  17 

this  section  a  national  banking  association  Op.  Atty.-Gen.  121. 


Sec.  8.  [Amount  of  bonds  to  secure  circulating  notes  —  cost  of  trcmsporta- 
tion  for  reducing  or  retiring  circidation.]  That  national  banks  now  organized 
or  hereafter  organized,  having  a  capital  of  one  hundred  and  fifty  thousand 
dollars,  or  less,  shall  not  be  required  to  keep  on  deposit  or  deposit  with  the 
Treasurer  of  the  United  States  United  States  bonds  in  excess  of  one-fourth  of 
their  capital  stock  as  security  for  their  circulating  notes ;  but  such  banks  shall 
keep  on  deposit  or  deposit  with  the  Treasurer  of  the  United  States  the  amount 
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of  bonds  as  herein  required.  And  such  of  those  banks  having  on  deposit  bonds 
in  excess  of  that  amount  are  authorized  to  reduce  their  circulation  by  the 
deposit  of  lawful  money  as  provided  by  law;  provided  That  the  amount  of 
such  circulating  notes  shall  not  in  any  case  exceed  ninety  per  centum  of  the 
par  value  of  the  bonds  deposited  as  herein  provided :  Provided  further.  That 
the  national  banks  which  shall  hereafter  make  deposits  of  lawful  money  for 
the  retirement  in  full  of  their  circulation  shall  at  the  time  of  their  deposit  be 
assessed  for  the  cost  of  transporting  and  redeeming  their  notes  then  outstand- 
ing, a  sum  equal  to  the  average  cost  of  the  redemption  of  national-bank  notes 
during  the  preceding  year,  and  shall  thereupon  pay  such  assessment.  And  all 
national  banks  which  have  heretofore  made  or  shall  hereafter  make  deposits 
of  lawful  money  for  the  reduction  of  their  circulation  shall  be  assessed  an^ 
shall  pay  an  assessment  in  the  manner  specified  in  section  three  of  the  act 
approved  June  twentieth,  eighteen  hundred  and  seventy-four,  for  the  cost  of 
transporting  and  redeeming  their  notes  redeemed  from  such  deposits  sub- 
sequently to  June  thirtieth,  eighteen  hundred  and  eighty-one.      [^22  Stat.  L. 

This  and  section  9  foUowing  are  from  the  by  Act  of  March   14,   1900,  ch.  41,  sec.  12, 

Act  of  July  12,  1882,  ch.  290.    For  reference  infra,  this  division. 
to  entire  Act,  see  supra,  p.  90.  Assessment   of  cost   of  redemption.  —  See 

Limit   of   circulation.  —  So   much   of   this  Act  of  June  20,  1874,  ch.  343,  sec.  3,  infra, 

section  as  limits  the  circulation   to  ninety  p.  126. 
per  cent,  of  the  bonds  deposited  is  superseded 

Sec.  9.  ^Withdrawal  of  circulating  notes  cund  bonds  deposited,']  That  any 
national  banking  association  now  organized,  or  hereafter  organized,  desiring  to 
•withdraw  its  circulating  notes,  upon  a  deposit  of  lawful  money  with  the  Treas- 
urer of  the  United  States,  as  provided  in  section  four  of  the  act  of  June  twen- 
tieth, eighteen  hundred  and  seventy-four,  entitled  "  An  act  fixing  the  amount 
of  United  States  notes,  providing  for  a  redistribution  of  national-bank  cur- 
rency, and  for  other  purposes,"  or  as  provided  in  this  act,  is  authorized  to 
deposit  lawful  money  and  withdraw  a  proportionate  amount  of  the  bonds  'held 
as  security  for  its  circulating  notes  in  the  order  of  such  deposits;  and  no 
national  l]^nk  which  makes  any  deposit  of  lawful  money  in  order  to  withdraw 
its  circulating  notes  shall  be  entitled  to  receive  any  increase  of  its  circulation 
for  the  period  of  six  months  from  the  time  it  made  such  deposit  of  lawful 
money  for  the  purpose  aforesaid :  Provided,  That  not  more  than  three  millions 
of  dollars  of  lawful  money  shall  be  deposited  during  any  calendar  month  for 
this  purpose :  And  provided  further.  That  the  provisions  of  this  section  shall 
not  apply  to  bonds  called  for  redemption  by  the  Secretary  of  the  Treasury,  nor 
to  the  withdrawal  of  circulating  notes  in  consequence  thereof.      \_22  Stat.  L. 

See  note  to  section  8,  supra.  withdrawal  of  circulating  notes  was  repealed 

Partly    repealed.  —  The    provision    in    the      by  Act  of  March  14,  1900,  ch.  41,  sec.  12,  in- 
text  limiting  the  increase  in  circulation  after       fra,  this  division. 

Sec.  5168.  [Comptroller  to  determine  if  associations  can  commence  busi- 
ness,] Whenever  a  certificate  is  transmitted  to  the  Comptroller  of  the  Cur- 
rency, as  provided  in  this  Title,  and  tlie  association  transmitting  the  same 
notifies  the  Comptroller  that  at  least  fifty  per  centum  of  its  capital  stock  has 
been  duly  paid  in,  and  that  such  association  has  complied  with  all  the  pro- 
visions of  this  Title  required  to  be  complied  with  before  an  association  shall  be 
authorized  to  commence  the  business  of  banking,  the  Comptroller  shall  examine 
into  the  condition  of  such  association,  ascertain  especially  the  amount  of  money 
paid  in  on  account  of  its  capital,  the  name  and  place  of  residence  of  each  of 
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its  directors,  and  the  amount  of  the  capital  stock  of  which  each  is  the  owner  in 
good  faith,  and  generally  whether  such  association  has  complied  with  all  the 
provisions  of  this  Title  required  to  entitle  it  to  engage  in  the  business  of  bank- 
ing ;  and  shall  cause  to  be  made  and  attested  by  the  oaths  of  a  ma joritjT  of  the 
directors,  and  by  the  president  or  cashier  of  the  association,  a  statement  of  all 
the  facts  necessary  to  enable  the  Comptroller  to  de^termine  whether  the  associa- 
tion is  lawfully  entitled  to  commence  the  business  of  banking.      [/?.  S."] 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
104. 

Sufficiency  of  certificate.  —  A  certificate  re- 
citing that  satisfactory  evidence  has  been 
presented  to  the  comptroller  that  the  bank 
has  complied  with  all  the  provisions  of  the 
Revised  Statutes  required  to  be  complied  with 
before  the  association  shall  be  authorized  to 
commence  business,  and  certifying  that  such 
bank  is  authorized  to  commence  business  as 
provided  in  the  Revised  Statutes,  is  sufficient. 
Citizens'  Nat.  Bank  v.  Great  Western  Ele- 
vator Co.,  (1900)  13  S.  Dak.  1. 

Conclusiveness  of  certificate.  —  The  comp- 
troller of  the  currency  is  clothed  with  ex- 
clusive jurisdiction  to  decide  as'  to  the  com- 
pleteness of  the  organization.  His  certificate 
18  conclusive  upon  the  subject  and  removes 
any  objections  which  might  otherwise  be 
made  to  the  evidence  upon  which  he  acted. 
Casey  v.  Galli,  (1876)  94  U.  S.  679;  Bushnell 
f?.  Leland,  (1897)  164  U.  S.  684;  Thatcher  r. 
West  River  Nat.  Bank,  (1869)  19  Mich.  196; 
Citizens'  Nat.  Bank  v.  Great  Western  Ele- 
vator Co.,  (1900)  13  S.  Dak.  I. 

For  example,  an  objection  that  the  organ- 
ization certificate  was  acknowledged  before  a 
notary,  who  was  shown  therein  to  be  a  stock- 
holder in  a  bank,  is  without  force  after  the 
issuance  of  the  comptroller's  certificate. 
Thatcher  t?.  West  River  Nat.  Bank^  (1869)  19 
Mich.  196. 

A  certificate  signed  by  the  deputy  comp- 
troller as  "  acting  comptroller  of  the  cur- 
rency "  is  a  sufficient  compliance  with  the 
section.  Keyser  v.  Hitz,  (1890)  133  U.  S. 
145. 

A  copy  of  the  comptroller's  certificate  of 
authority  to  commence  business,  certified  by 
him,  is  sufHcient  evidence  of  incorporation. 


National  Bank  of  Commerce  v.  Galland, 
(1896)  14  Wash.  502:  Denison  First  Nat. 
Bank  v.  Randall,  (1880)  1  Tex.  ^App.  Civ. 
Cas.,  sec.  972;  Citizens'  Nat.  Bank  r.  Great 
Western  Elevator  Co.,  (1900)  13  S.  Dak.  1: 
Merchants  Exch.  Nat.  Bank  r.  Cardozo, 
(1872)  35  N.  Y.  Super.  Ct.  162;  Chubb  f?. 
Upton,  (1877)  95  U.  S.  665;  McCormick  r. 
Market  Nat.  Bank,  (1897)  165  U.  S.  538; 
Columbia  Nat.  Bank  v,  Mathews,  (C.  C.  A. 
1898)  85  Fed.  Rep.  934;  Bailey  r.  Tilling- 
hast,  (C.  C.  A.  1900)  99  Fed.  Rep.  801;  Han- 
over  Nat.  Bank  v.  Johnson,  (1890)  90  Ala. 
549;  Mix  v.  National  Bank,  ri878)  91  III. 
20;  Washington  County  Nat.  Bank  v.  Lee, 
C1873)  112  Mass.  521;  Merchants'  Nat.  Bank 
V,  Glendon  Co.,  (1876)  120  Mass.  97;  Mem- 
phis First  Nat.  Bank  v.  Kidd,  20  Minn.  234; 
National  Bank  v.  Phcenix  Warehousing  Co., 
(1875)  6  Hun  (N.  Y.)  71. 

Estoppel  to  deny  incorporation.  —  A  share- 
holder, when  called  upon  to  respond  to  the 
liability  as  such,  or  one  who  has  contracted 
with  the  bank  and  is  sued  upon  the  contract, 
is  estopped  to  deny  the  existence  or  validity 
of  the  corporation.  Casey  v.  Galli,  (1876) 
94  U.  S.  673;  Wallace  v.  Hood,  (1898)  89 
Fed.  Rep.  11;  Slaughter  v.  Montgomerv  First 
Nat.  Bank,  (1895)  109  Ala.  157;  Union  Gold 
Min.  Co.  t?.  Rocky  Mountain  Nat.  Bank, 
(1872)  1  Colo.  531;  Keyser  v.  Hitz,  (1883)  2 
Mackey    (D.    C.)    490;    Wheelock    t?.    Kost, 

(1875)  77  111.  296;  Davis  v.  W^atkins,  (1898; 
56   Neb.    288;    Huffaker   v.   National    Bank, 

(1876)  12  Bush  (Ky.)  287;  Hungerford  Nat. 
Bank  v.  Van  Nostrand,  (1871)  106  Mass. 
559;  New  York  Nat.  Exch.  Bank  v.  Jones, 
(1880)  9  Daly  (N.  Y.)  248;  National  Bank 
of  Metropolis  17.  Orcutt,  (1867)  48  Barb. 
(N.  Y.)  256. 


Sec.  5169.  \Certificate  of  authority  to  commence  banking  to  be  issued.] 
If,  upon  a  careful  examination  of  the  facts  so  reported,  and  of  any  other  facts 
which  may  come  to  the  knowledge  of  the  Comptroller,  whether  by  means  of  a 
special  commission  appointed  by  him  for  the  purpose  of  inquiring  into  the 
condition  of  such  association,  or  otherwise,  it  appears  that  such  association  is 
lawfully  entitled  to  commence  the  business  of  banking,  tl?e  Comptroller  shall 
give  to  such  association  a  certificate,  under  his  hand  and  official  seal,  that  such 
association  has  complied  with  all  the  provisions  required  to  be  complied  with 
before  commencing  the  business  of  banking,  and  that  such  association  is  author- 
ized to  commence  such  business.  But  the  Comptroller  may  withhold  from  an 
association  his  certificate  authorizing  the  commencement  of  business,  whenever 
lie  has  reason  to  suppose  that  the  shareholders  have  formed  the  same  for  any 
other  than  the  legitimate  objects  contemplated  by  this  Title.      [B.  8.] 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  102,  104. 
See  notes  to  preceding  section. 
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Sec.  5170.  [Publication  of  certificate.^  The  association  shall  cause  the 
certificate  issued  under  the  preceding  section  to  be  published  in  some  news- 
paper printed  in  the  city  or  county  where  the  association  is  located,  for  at  least 
sixty  days  next  after  the  issuing  thereof;  or,  if  no  newspaper  is  published  in 
such  city  or  county,  then  in  the  newspaper  published  nearest  thereto.     [/2.  S.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  ganization  of  the  bank.     Merchants  Exch. 

104.  Nat.  Bank  v.  Gardoza,  (1872)  35  N.  Y.  Super. 

The  publication  of  the  comptroller's   cer-  Ct.  162. 
tificate  is  not  essential  to  complete  the  or- 

Sec.  5171.  [Delivery  of  circulating  notes,]      [Repealed.'] 


This  section  was  as  follows: 

"Sec.  5171.  Upon  a  deposit  of  bonds  as 
prescribed  by  sections  fifty-one  hundred  and 
fifty-nine  and  fifty-one  hundred  and  sixty, 
the  association  making  the  same  shall  be  en- 
titled to  receive  from  the  Comptroller  of  the 
Currency  circulating  notes  of  different  de- 
nominations, in  blank,  registered  and  coun- 
tersigned as  hereinafter  provided,  equal  in 
amount  to  ninety  per  centum  of  the  current 
market-value  of  the  United  States  bonds  so 
transferred  and  delivered,  but  not  exceeding 
ninety  per  centum  of  the  amount  of  the  bonus 
at  the  par  value  thereof,  if  bearing  interest 
at  a  rate  not  less  than  five  per  centum  per 
annum:  Provided^  That  the  amount  of  circu- 
lating notes  to  be  furnished  to  each  associa- 
tion shall  be  in  proportion  to  its  paid-up 
capital,  as  follows,  and  no  more: 

**  First.  To  each  association  whose  capital 
does  not  exceed  five*  hundred  thousand  dollafs, 
ninety  per  centum  of  such  capital. 

"  Second.  To  each  association  whose  capital 
exceeds  five  hundred  thousand  dollars,  but 
does  not  exceed  one  million  of  dollars,  eighty 
per  centum  of  such  capital. 

"Third.  To  each  association  whose  capital 
exceeds  one  million  of  dollars,  but  does  not 
exceed  three  million  of  dollars,  seventy-five 
per  centum  of  such  capital. 

*'  Fourth.  To  each  association  whose  capital 
exceeds  three  millions  of  dollars,  sixty  per 
centum  of  such  capital." 


Act  of  March  3,  1865,  ch.  82,  13  Stat.  L. 
498. 

It  was  directly  repealed  by  Act  of  July  12, 
1882,  ch.  290,  sec.  10,  which  was  as  follows: 

**  Sec.  10.  That  upon  a  deposit  of  bonds  as 
described  by  sections  fifty-one  hundred  and 
fifty-nine  and  fifty-one  hundred  and  sixty, 
except  as  modified  by  section  four  of  an  act 
entitled  *  An  act  fixing  the  amount  of  United 
States  notes,  providing  for  a  redistribution  of 
the  national-bank  currency,  and  for  other 
purposes,'  approved  June  twentieth,  eighteen 
hundred  and  seventy-four,  and  as  modified  by 
section  eight,  of  this  act,  the  association 
making  the  same  shall  be  entitled  to  receive 
from  the  Comptroller  of  the  Currency  circu- 
lating notes  of  dififerent  denominations,  in 
blank,  registered  and  countersigned  as  pro- 
vided by  law,  equal  in  amount  to  ninety  per 
centum  of  the  current  market  value,  not  ex- 
ceeding par,  of  the  United  States  bonds  so 
transferred  and  delivered,  and  at  no  time 
shall  the  total  amount  of  such  notes  issued 
to  any  such  association  exceed  ninety  per 
centum  of  the  amount  at  such  time  actually 
paid  in  of  its  capital  stock;  and  the  pro- 
visions of  sections  fifty-one  hundred  and  sev- 
enty-one and  fifty-one  hundred  and  seventy- 
six  of  the  Revised  Statutes  are  hereby 
repealed."     [22  Stat,  L.  165.] 

This  section  10  of  the  Act  of  July  12,  1882, 
was  superseded  by  the  provisions  in  the  fol- 
lowing text. 


Sec.  12.  [Issu^  of  circulating  notes  to  banks  —  substitution  of  bonds.] 
That  upon  the  deposit  with  the  Treasurer  of  the  United  States,  by  any  national 
banking  association,  of  any  bonds  of  the  United  States  in  the  manner  provided 
by  existing  law,  such  association  shall  be  entitled  to  receive  from  the  Comp- 
troller of  the  Currency  circulating  notes  in  blank,  registered  and  countersigned 
as  provided  by  law,  equal  in  amount  to  the  par  value  of  the  bonds  so  deposited ; 
and  any  national  banking  association  now  having  bonds  on  deposit  for  the 
security  of  circulating  notes,  and  upon  which  an  amount  of  circulating  notes 
has  been  issued  less  than  the  par  value  of  the  bonds,  shall  be  entitled,  upon  due 
application  to  the  Comptroller  of  the  Currency,  to  receive  additional  circulating 
notes  in  blank  to  an  amount  which  will  increase  the  circulating  notes  held  by 
such  association  to  the  par  value  of  the  bonds  deposited,  such  additional  notes 
to  be  held  and  treated  in  the  same  way  as  circulating  notes  of  national  banking 
associations  heretofore  issued,  and  subject  to  all  the  provisions  of  law  affecting 
radi  notes:     Provided,  That  nothing  herein  contained  shall  be  construed  to 
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modify  or  repeal  the  provisions  of  section  fifty-one  hundred  and  sixty-seven  of 
the  Revised  Statutes  of  the  United  States,  authorizing  the  Comptroller  of  the 
Currency  to  require  additional  deposits  of  bonds  or  of  lawful  money  in  case  the 
market  value  of  the  bonds  held  to  secure  the  circulating  notes  shall  fall  below 
the  par  value  of  the  circulating  notes  outstanding  for  which  such  bonds  may 
be  deposited  as  security:  And  provided  fwrther.  That  the  circulating  notes 
furnished  to  national  banking  associations  under  the  provisions  of  this  Act 
shall  be  of  the  denominations  prescribed  by  law,  except  that  no  national  bank- 
ing association  shall,  after  the  passage  of  this  Act,  be  entitled  to  receive  from 
the  Comptroller  of  the  Currency,  or  to  issue  or  reissue  or  place  in  circulation, 
more  than  one-third  in  amount  of  its  circulating  notes  of  the  denomination  of 
five  dollars :  And  provided  further.  That  the  total  amount  of  such  notes  issued 
to  any  such  association  may  equal  at  any  time  but  shall  not  exceed  the  amount 
at  such  time  of  its  capital  stock  actually  paid  in :  And  provided  fwrther.  That 
under  regulations  to  be  prescribed  by  the  Secretary  of  the  Treasury  any 
national  banking  association  may  substitute  the  two  per  centum  bonds  issued 
under  the  provisions  of  this  Act  for  any  of  the  bonds  deposited  with  the  Treas- 
urer to  secure  circulation  or  to  secure  deposits  of  public  money;  and  so  much 
of  an  Act  entitled  "  An  Act  to  enable  national  banking  associations  to  extend 
their  corporate  existence,  and  for  other  purposes,"  approved  July  twelfth, 
eighteen  hundred  and  eighty-two,  as-  prohibits  any  national  bank  which  makes 
any  deposit  of  lawful  money  in  order  to  withdraw  its  circulating  notes  from 
receiving  any  increase  of  its  circulation  for  the  period  of  six  months  from  the 
time  it  made  such  deposit  of  lawful  money  for  the  purpose  aforesaid,  is  hereby 
repealed,  and  all  other  Acts  or  parts  of  Acts  inconsistent  with  the  provisions  of 
this  section  are  hereby  repealed.      [SI  Stat.  L.  ^9.] 

This  is  from  the  Act  of  March  14,  1900,  ch.  41.    For  reference  to  entire  act,  see  Oojkaok, 
Mutts,  and  Assay- Offices,  voL  2,  p.  131. 

Sec.  5172.  [Printing,  denominations,  amd  form  of  the  circulating  notes.'\ 
In  order  to  furnish  suitable  notes  for  circulation,  the  Comptroller  of  the  Cur- 
rency shall,  under  the  direction  of  the  Secretary  of  the  Treasury,  cause  plates 
and  dies  to  be  engraved,  in  the  best  manner  to  guard  against  counterfeiting 
and  fraudulent  alterations,  and  shall  have  printed  therefrom,  and  numbered, 
such  quantity  of  circulating  notes,  in  blank,  of  the  denominations  of  one  dollar, 
two  dollars,  three  dollars,  five  dollars,  ten  dollars,  twenty  dollars,  fifty  dollars, 
one  hundred  dollars,  five  hundred  dollars,  and  one  thousand  dollars,  as  may  be 
required  to  supply  the  associations  entitled  to  receive  the  same.  Such  notes 
shall  express  upon  their  face  that  they  are  secured  by  United  States  bonds, 
deposited  with  the  Treasurer  of  the  United  States,  by  the  written  or  engraved 
signatures  of  the  Treasurer  and  Register,  and  by  the  imprint  of  the  seal  of  the 
Treasury ;  and  shall  also  express  upon  their  face  the  promise  of  the  association 
receiving  the  same  to  pay  on  demand,  attested  by  the  signatures  of  the  presi- 
dent or  vice-president  and  cashier;  and  shall  bear  such  devices  and  such  other 
statements,  and  shall  be  in  such  form,  as  the  Secretary  of  the  Treasury  shall, 
by  regulation,  direct.      [R.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  Extended    charter.  —  Notes    printed    for 

105.  banks  extending  charter,  see  Act  of  July  12, 

1882,  ch.  290,  sec.  6,  supra,  p.  92. 


Sec.  5.   [^Charter  numbers  to  he  on  7iotes.']    That  the  Comptroller 
of  the  Currency  shall,  under  such  rules  and  regulations  as  the  Secretary 
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of  the  Treasury  may  prescribe,  cause  the  charter-numbers  of  the  associa- 
tion to  be  printed  upon  all  national-bank  notes  which  may  be  hereafter 
issued  by  him.      [18  Stat.  L.  12^.'] 

This  is  from  the  Act  of  June  20,  1874,  ch.  343.     For  reference  to  entire  Act,  see 
infra,  p.  126. 


[Sec.  1.]  [Bank  notes  to  be  printed  on  distinctive  paper.]  That 
the  national-bank  notes  shall  be  printed  under  the  direction  of  the 
Secretary  of  the  Treasury,  and  upon  the  distinctive  or  special  paper 
which  has  been,  or  may  hereafter  be,  adopted  by  him  for  printing 
United  States  notes.      [18  Stat.  L.  372.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1876,  ch.  130. 

Sec.  5173.  [Plates  and  dies  to  be  lunder  control  of  Comptroller.]  The 
plates  and  special  dies  to  be  procured  by  the  Comptroller  of  the  Currency  for 
the  printing  of  such  circulating  notes  shall  remain  under  his  control  and 
direction,  and  the  expenses  necessarily  incurred  in  executing  the  laws  respect- 
ing the  procuring  of  such  notes,  and  all  other  expenses  of  the  Bureau  of  the 
Currency,  shall  be  paid  out  of  the  proceeds  of  the  taxes  or  duties  assessed  and 
collected  on  the  circulation  of  national  banking  associations  under  this  Title. 
IB.  8.1 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.       July  12,  1882,  ch.  290,  sec.  6,  8upra,  p.  02; 
111.  Act  of  June  20,  1874,  ch.  343,  sec.  3,  infra, 

Cost  of  making  new  plates.  —  See  Act  of      p.  126. 

Sec.  5174.  [Anntuil  examination  of  plates,  dies,  etc.]  The  Comptroller 
of  the  Currency  shall  cause  to  be  examined,  each  year,  the  plates,  dies,  bed- 
pieces,  and  other  material  from  which  the  national-bank  circulation  is  printed, 
in  whole  or  in  part,  and  file  in  his  Office  annually  a  correct  list  of  the  same. 
Such  material  as  shall  have  been  used  in  the  printing  of  the  notes  of  associations 
which  are  in  liquidation,  or  have  closed  business,  shall  be  destroyed  under  such 
regulations  as  shall  be  prescribed  by  the  Comptroller  of  the  Currency  and 
approved  by  the  Secretary  of  the  Treasury.  The  expenses  of  any  such  exam- 
ination or  destruction  shall  be  paid  out  of  any  appropriation  made  by  Congress 
for  the  special  examination  of  national  banks  and  bank-note  plates.      [R.  8.] 

Act  of  March  3,  1873,  ch.  269,  17  Stat.  L.  the  word  "  bed-pieces  "  in  place  of  the  words 

603.  "  but  pieces "  appearing  m  the  section  as 

This  section  was  amended  by  Act  of  Feb.  originally  enacted. 
27,  1877,  ch.  69,  19  Stat.  L.  252,  by  inserting 

Sec.  5175.  [Limit  to  issue  of  notes  under  fve  doUars.]  Not  more  than 
one-sixth  part  of  the  notes  furnished  to  any  association  shall  be  of  a  less  denom- 
ination than  five  dollars.  After  specie  payments  are  resumed  no  association 
shall  be  furnished  with  notes  of  a  less  denomination  than  five  dollars.     [-B.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.       are  limited  in  number  to  one-fhird  the  circu- 
105.  lation   by  Act  of   March    14,   1900,  ch.   41, 

Notes  of  the  denomination  of  five  dollars       sec.  12,  supra,  p.  117. 

Sec.  5176.  [Limit  of  amfiount  of  drcukUion  of  certain  banJcs.]  [Be- 
pealed.] 

This  section  was  as  follows:  dollars."    Act  of  July  12,  1870,  ch.  252,  16 

"Sec.  5176.  No  banking  association  organ-  Stat.  L.  251. 

ixed  subsequent  to  the  twelfth  day  of  July,  It  was  directly  repealed  by  Act  of  July  12, 

eighteen  hundred  and  seventy,  shall  have  a  1882,  ch.  290,  sec.  10,  set  out  in  note  under 

elreulation  in  excess  of  five  hundred  thousand  R.  S.  sec.  5171,  aupra,  p.  117. 
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Sec.  5177-  [Limit  of  aggregate  amount  of  circulating  notes.]    [Repealed,] 


This  section  was  as  follows: 

"  Sec.  5177.  The  aggregate  amount  of  cir- 
culating, notes  issued  under  the  act  of  Feb- 
ruary twenty-five,  eighteen  hundred  and  sixty- 
three,  and  under  the  act  of  June  three, 
eighteen  hundred  and  sixty-four,  and  under 
section  one  of  the  act  of  July  twelve,  eighteen 


hundred  and  seventy,  and  under  this  Title, 
shall  not  exceed  three  hundred  and  fifty-four 
millions  of  dollars."  Act  of  June  3,  1864,  ch. 
106,  13  Stat.  L.  105,  118;  Act  of  July  12, 
1870,  ch.  252,  16  Stat.  L.  251. 

It  was  directly  repealed  by  the  proyisiona 
in  the  following  text. 


Sec.  3.  [Aggregate  amount  of  circvlating  notes  not  limited.]  That 
section  five  thousand  one  hundred  and  seventy-seven  of  the  Revised 
Statutes  of  the  United  States,  limiting  the  aggregate  amount  of  circu- 
lating-notes of  national  banking-associations,  be,  and  is  hereby,  re- 
pealed; and  each  existing  banking-association  may  increase  its  circu- 
lating-notes in  accordance  with  existing  lav7  without  respect  to  said 
aggregate  limit;  and  new  banking-associations  may  be  organized  in 
accordance  with  existing  law  without  respect  to  said  aggregate  limit; 
and  the  provisions  of  law  for  the  withdrawal  and  redistribution  of 
national-bank  currency  among  the  several  States  and  Territories  are 
hereby  repealed.     *     *     *     [18  Stat.  L.  £96.] 

This  is  from  the  Specie  Payment  Re-      Act  of  May  31,  1878,  ch.  146,  Cubbenct, 
sumption  Act  of  Jan.  H,  1875,  ch.  15.      vol.  2,  p.  369,  and  text  idem,  p.  370. 
For  omitted  part  of  section,  see  note  to 

Sec.  5178.   [Apportionment  of  aggregate  amount  of  cvrculatvng  notes.] 
[Repealed.] 

See  note  under  R.  S.  sec.  5181,  infra. 

Sec.  5179.  [Equalizing  the  apportionment  of  circulating  notes.]      [Be- 
pealed.] 

See  note  under  R.  S.  sec.  6181,  infra, 

Sec.  6180.  [How  the  necessary  amount  of  notes  siiail  he  withdrawn*] 
[Repealed.] 

See  note  under  R.  S.  sec.  5181,  infra. 

Sec.  5181.   [Removal  of  association  to  ojruother  state.]     [Repealed.] 


These  sections  (5178-5181)  were  repealed 
by  the  provisions  in  the  preceding  text,  viz., 
section  3  of  the  Act  of  Jan.  14,  1875,  ch.  15. 

They  were  as  follows: 

"  Sec.  5178.  [Apportionment  of  aggregate 
amount  of  circulating  notea.^  One  hundred 
and  fifty  millions  of  dollars  of  the  entire 
amount  of  circulating  notes  authorized  to  be 
issued  shall  be  apportioned  to  associations  in 
the  States,  in  the  Territories,  and  in  the  Dis- 
trict of  Columbia,  according  to  representative 
population.  One  hundred  and  fifty  millions 
shall  be  apportioned  by  the  Secretary  of  the 
Treasury  among  associations  formed  in  the 
several  States,  in  the  Territories,  and  in  the 
District  of  Columbia,  having  due  regard  to 
the  existing  banking  capital,  resources,  and 
business  of  such  States,  Territories,  and  Dis- 
trict. The  remaining  fifty-four  millions  shall 
be  apportioned  among  associations  in  States 
and  Territories  having,  under  the  apportion- 


ments above  prescribed,  less  than  their  full 
proportion  of  the  aggregate  amount  of  notes 
authorized,  which  made  due  application  for 
circulating  notes  prior  to  the  twelfth  day  of 
July,  eighteen  hundred  and  seventy -one.  Any 
remainder  of  such  fifty-four  millions  shall 
be  issued  to  banking  associations  applying  for 
circulating  notes  in  other  States  or  Terri- 
tories having  less  than  their  proportion." 
Act  of  March  3,  1805.  ch.  82.  13  Stat  L. 
498;  Act  of  Julv  12,  1870,  ch.  252,  16  SUt. 
L.  251. 

"  Sec.  5179.  [Equalizing  the  apportionment 
of  circulating  notes.'\  In  order  to  secure  a 
more  equitable  distribution  of  the  national 
banking  currency,  there  may  be  issued  circu- 
lating notes  to  banking  associations  organized 
in  States  and  Territories  having  less  than 
their  proportion,  and  the  amount  of  circula- 
tion herein  authorized  shall,  under  the  direc- 
tion of  the  Secretary  of  the  Treasury,  as  it 
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may  be  required  for  this  purpose,  be  with- 
drawn, as  herein  provided,  from  banking  as- 
sociations organized  in  States  having  more 
than  their  proportion,  but  the  amount  so 
withdrawn  shall  not  exceed  twenty-five  mil- 
lion dollars:  Provided,  That  no  circulation 
shall  be  witAdrawn  under  the  provisions  of 
this  section  until  after  the  fifty-four  millions 
granted  in  the  first  section  of  the  act  of  July 
twelfth,  eighteen  hundred  and  seventy,  shall 
have  been  Uken  up/'  Act  of  July  12,  1870, 
ch.  252,  16  Stat.  L.  253. 

"  Sec.  5180.  [How  the  necessary  amount  of 
notes  shall  he  withdrawn.]  The  Comptroller 
of  the  Currency  shall,  under  the  direction  of 
the  Secretary  of  the  Treasury,  make  a  state- 
ment showing  the  amount  of  circulation  in 
each  State  and  Territory,  and  the  amount 
necessary  to  be  withdrawn  from  each  associa- 
tion, and  shall  forthwith  make  a  requisition 
for  such  amount  upon  such  associations, 
commencing  with  those  having  a  circulation 
exceeding  one  million  of  dollars,  in  States 
having  an  excess  of  circulation,  and  with- 
drawing their  circulation  in  excess  of  one 
million  of  dollars,  and  then  proceeding  pro- 
portionately with  other  associations  having 
a  circulation  exceeding  three  hundred  thou- 
sand dollars,  in  States  having  the  largest 
excess  of  circulation,  and  reducmg  the  circu- 
lation of  such  associations  in  States  having 
the  greatest  proportion  in  excess,  leaving  un- 
disturbed the  associations  in  States  having  a 
smaller  proportion,  until  those  in  greater  ex- 
cess have  been  reduced  to  the  same  grade, 
and  continuing  thus  to  make  such  reductions 


until  the  full  amount  of  twenty-five  millions 
has  been  withdrawn;  and  the  circulation  so 
withdrawn  shall  be  distributed  among  the 
States  and  Territories  having  less  than  their 
proportion,  so  as  to  equalize  the  same.  Upon 
failure  of  any  association  to  reti^n  the 
amount  of  circulating  notes  so  miuired, 
within  one  year,  the  Comptroller  shall  sell 
at  public  auction,  having  given  twenty  days' 
notice  thereof  in  one  daily  newspaper  printed 
in  Washington  and  one  in  New  York  City, 
an  amount  of  the  bonds  deposited  by  that 
association  as  security  for  its  circulation, 
equal  to  the  circulation  required  to  be  with- 
drawn from  the  association  and  not  returneit 
in  compliance  with  such  requisition;  and  he 
shall,  with  the  proceeds,  redeem  so  many  of 
the  notes  of  such  association,  as  they  come 
into  the  Treasury,  as  will  equal  the  amount 
required  and  not  returned;  and  shall  pay 
the  balance,  if  any,  to  the  association."  Act 
of  July  12,  1870,  ch.  252,  16  Stat.  L.  253. 

**  Sec.  5181.  [Removal  of  association  to  an- 
other State.]  Any  association  located  in  any 
State  having  more  than  its  proportion  of  cir- 
culation may  be  removed  to  any  State  having 
less  than  its  proportion  of  circulation,  under 
such  rules  and  regulations  as  the  Comptroller 
of  the  Currency,  with  the  approval  of  the 
Secretary  of  the  Treasury,  shall  prescribe: 
Provided,  That  the  amount  of  the  issue  of 
said  banks  shall  not  be  deducted  from  the 
issue  of  fifty-four  millions  mentioned  in  sec- 
tion five  thousand  one  hundred  and  seventy- 
eight."  Act  of  July  12,  1870,  ch.  252, 16  Stat. 
L.  254. 


Sec.  5182.  \_For  what  demwnds  nationalrbank  notes  may  he  received.] 
After  any  association  receiving  circulating  notes  under  this  Title  has  caused 
its  promise  to  pay  such  notes  on  demand  to  be  signed  by  the  president  or  vice- 
president  and  cashier  thereof,  in  such  manner  as  to  make  them  obligatory 
promissory  notes,  payable  on  demand,  at  its  place  of  business,  such  association 
may  issue  and  circulate  the  same  as  money.  And  the  same  shall  be  received 
at  par  in  all  parts  of  the  United  States  in  payment  of  taxes,  excises,  public 
lands,  and  all  other  dues  to  the  United  States,  except  duties  on  imports;  and 
also  for  all  salaries  and  other  debts  and  demands  owing  by  the  United  States  to 
individuals,  corporations,  and  associations  within  the  United  States,  except 
interest  on  the  public  debt,  and  in  redemption  of  the  national  cun^ency.    [i?.  S,] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  106. 

Sec.  51 83.  [Issue  of  other  notes  prohibited.]  No  national  banking  associa- 
tion shall  issue  post  notes  or  any  other  notes  to  circulate  as  money  than  such 
as  are  authorized  by  the  provisions  of  this  Title.      [R.  S.] 


Act  of  June  3,  1864,  ch.  106,  13  SUt.  L. 
106. 

This  section  was  amended  hy  Act  of  Feb. 
1«.  1875,  ch.  80,  18  Stat.  L.  320,  by  inserting 
the  words  "  post  notes  or  **  as  above  given. 

A  certificate  of  deposit  in  the  usual  form 
issued  in  the  ordinary  course  of  business,  and 


not  designed  or  adapted  to  circulate  as 
money,  is  not  a  post  note  within  the  meaning 
of  the  section.  Riddle  v.  Butler  First  Nat. 
Bank,  (1886)  27  Fed.  Rep.  603;  Hunt,  Ap- 
pellant, (1886)  141  Mass.  515;  Logan  Nat. 
Bank  v.  Williamson,  (1887)  1  Ohio  Cir.  Dec. 
395. 


SCC-  5184.  ^Destroying  and  replacing  worn-out  and  mutihted  notes.]  It 
shall  be  the  duty  of  the  Comptroller  of  the  Currency  to  receive  worn-out  or 
mutilated  circulating  notes  issued  by  any  banking  association,  and  also,  on  due 
proof  of  the  destruction  of  any  such  circulating  notes,  to  deliver  in  place  thereof 

121  Volume  V. 


OirenUtlng  iTotot.  NA  TIONAL    BANKS,  Act  of  Fob.  14,  ISM. 

to  the  association  other  blank  circulating  notes  to  an  equal  amount.  Such 
worn-out  or  mutilated  notes,  after  a  memorandum  has  been  entered  in  the 
proper  books,  in  accordance  with  such  regulations  as  may  be  established  by  the 
Com^roUer,  as  well  as  all  circulating  notes  whicli  shall  have  been  paid  or  sur- 
rendered to  be  canceled,  shall  be  burned  to  ashes  in  presence  of  four  persons, 
one  to  be  appointed  by  the  Secretary  of  the  Treasury,  one  by  the  Comptroller 
of  the  Currency,  one  by  the  Treasurer  of  the  United  States,  and  one  by  the 
association,  under  such  regulations  as  the  Secretary  of  the  Treasury  may  pre- 
scribe. A  certificate  of  such  burning,  signed  by  the  parties  so  appointed,  shall 
be  made  in  the  books  of  the  Comptroller,  and  a  duplicate  thereof  forwarded  to 
the  association  whose  notes  are  thus  canceled.      [i2.  8,^ 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  and  repealing  to  that  extent  the  proviaions  of 

106.  the  above  section,   are  contained  in  Act  of 

Maceration  now  instead  of  burning.  —  Pro-  June  23,  1874,  ch.  455.    See  Cuebenct,  toI. 

visiouB  aUowing  national  bank  notes  to  be  2,  p.  368. 
destroyed  by  maceration  instead  of  burning. 

Sec.  5185.  [Organization  of  associaiions  to  issue  gold-notes  authorized.'\ 
Associations  may  be  organized  in  the  manner  prescribed  by  this  Title  for  the 
purpose  of  issuing  notes  payable  in  gold ;  and*  upon  the  deposit  of  any  United 
States  bonds  bearing  interest  payable  in  gold  with  the  Treasurer  of  the  United 
States,  in  the  manner  prescribed  for  other  associations,  it  shall  be  lawful  for 
the  Comptroller  of  the  Currency  to  issue  to  the  association  making  the  deposit 
circulating  notes  of  different  denominations,  but  none  of  them  of  less  than  five 
dollars,  and  not  exceeding  in  amount  eighty  per  centum  of  the  par  value  of  the 
bonds  deposited,  which  shall  express  the  promise  of  the  association  to  pay  them, 
upon  presentation  at  the  office  at  which  they  are  issued,  in  gold  coin  of  the 
United  States,  and  shall  be  so  redeemable.  But  no  such  association  shall  have 
a  circulation  of  more  than  one  million  of  dollars.     \_R.  /S.] 

Act  of  July  12,  1870,  ch.  282,  16  Stat.  L.  252. 
See  following  section  for  repeal. 


An  act  to  remove  tbe  limitation  restricting  the  circulation  of  banking-aaaociation» 

issuing  notes  payable  in  gold. 

[Act  of  Jan.  19,  1876,  ch.  19,  18  Stat.  L.  302.} 

\_Bemoval  of  limit  of  circulation  of  gold  note  ha7Jcs.'\  That  so 
much  "of  section  five  thousand  one  hundred  and  eighty-five  of  the  Re- 
vised Statutes  of  the  United  States  as  limits  the  circulation  of  bankings 
associations,  organized  for  the  purpose  of  issuing  notes  payable  in  gold, 
severally  to  one  million  dollars,  be,  and  the  same  is  hereby,  repealed; 
and  each  of  such  existing  banking-associations  may  increase  its  circu- 
lating-notes, and  new  banking-associations  may  be  organized,  in  accord- 
ance with  existing  law,  without  respect  to  such  limitation.  [i5  8tai. 
L.S02.'] 

An  act  authorizing  the  conversion  of  national  gold  banks. 
[Act  of  Feb.  14,  1880,  oh.  26,  21  Stat.  L.  66.} 

[Conversion  of  national  gold  hanks  into  currency  'banks.'\  That  any 
national  gold  bank  organized  under  the  provisions  of  the  laws  of  the 
United  States,  may,  in  the  manner  and  subject  to  the  provisions  pre- 
scribed by  section  fifty-one  hundred  and  fifty-four  of  the  Revised  Stat- 
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utes  of  the  United  States,  for  the  conversion  of  banks  incorporated 
under  the  laws  of  any  State,  cease  to  be  a  gold  bank,  and  become  such 
an  association  as  is  authorized  by  section  fifty-one  hundred  and  thirty- 
three,  for  carrying  on  the  business  of  banking,  and  shall  have  the  same 
powers  and  privileges,  and  shall  be  subject  to  the  same  duties,  respon- 
sibilities, and  rules,  in  all  respects,  as  are  by  law  prescribed  for  such 
associations :  Provided,  That  all  certificates  of  organization  which  shall 
be  issued  under  this  act  shall  bear  the  date  of  the  original  organization 
of  each  bank  respectively  as  a  gold  bank,      [^i  Stat.  L.  65.] 

S6C.  5186.  [Their  lawful  money  reserve,  and  dviy  of  receiving  notes  of 
other  associations.]  Every  association  organized  under  the  preceding  section 
shall  at  all  times  keep  on  hand  not  less  than  twenty-five  per  centum  of  its  out- 
standing circulation,  in  gold  or  silver  coin  of  the  United  States;  and  shall  re- 
ceive at  par  in  the  payment  of  debts  the  gold-notes  of  every  other  such  associa- 
tion which  at  the  time  of  such  payment  is  redeeming  its  circulating  notes  in 
gold  coin  of  the  United  States,  and  shall  be  subject  to  all  the  provisions  of 
this  Title :  Provided,  That,  in  applying  the  same  to  associations  organized  for 
issuing  gold-notes,  the  terms  "  lawful  money  "  and  "  lawful  money  of  the 
United  States  "  shall  be  construed  to  mean  ^old  or  silver  coin  of  the  United 
States ;  and  the  circulation  of  such  associations  shall  not  be  within  the  limita- 
tion of  circulation  mentioned  in  this  Title.      [R,  5.] 

Act  of  July  12, 1870,  ch.  282,  16  Stat,  lu  252,  253. 

Sec.  5187.  [Penalty  for  issuing  circulating  notes  to  unauthorized  associa- 
tion^,'] No  officer  acting  under  the  provisions  of  this  Title  shall  countersign 
or  deliver  to  any  association,  or  to  any  other  company  or  person,  any  circulating 
notes  contemplated  by  this  Title,  except  in  accordance  with  the  true  intent  and 
meaning  of  its  provisions.  Every  officer  who  violates  this  section  shall  be 
deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined  not  more  than  double 
the  amount  so  countersigned  and  delivered,  and  imprisoned  not  less  than  one 
year  and  not  more  than  fifteen  years.      [-B.  8.] 

Act  of  June  3, 1864,  ch.  106,  13  Stat.  L.  107. 

Sec.  5188.  [Penalty  for  imitating  national-hank  notes,  etc.]  It  shall  not 
be  lawful  to  design,  engrave,  print,  or  in  any  manner  make  or  execute,  or  to 
utter,  issue,  distribute,  circulate,  or  use,  any  business  or  professional  card, 
notice,  placard,  circular,  hand-bill,  or  advertisement,  in  the  likeness  or  simili- 
tude of  any  circulating  note  or  other  obligation  or  security  of  any  banking 
association  organized  or  acting  under  the  laws  of  the  United  States  which  has 
been  or  may  be  issued  under  this  Title,  or  any  act  of  Congress,  or  to  wi'ite, 
print,  or  otherwise  impress  upon  any  such  note,  obligation,  or  security  any 
business  or  professional  card,  notice  or  advertisement,  or  any  noti/ce  or  adver- 
tisement of  any  matter  or  thing  whatever.  Every  person  who  violates  this 
section  shall  be  liable  to  a  penalty  of  one  hundred  dollars,  recoverable  one-half 
to  the  use  of  the  informer.      \R.  aS'.] 

Act  of  Feb.  5,  1867,  ch.  26,  14  Stat.  L.  The  offender  can  only  be  punished  by  a  gut 

383.  tarn  action  in  the  name  and  for  the  use  of 

Penalty.  —  An  indictment  will  not   lie  to  the  informer.     U.  S.  V,  Laescki,   (1887)   29 

xeoorer  the  penalties  given  by  the  sectioiL  Fed.  Rep.  609. 

S6C.  5189.  [Penalty  for  defacing,  etc.,  national-hank  notes.]  Every  per- 
son who  mutilates,  cuts,  defaces,  disfigures,  or  perforates  with  holes,  or  unites 
or  cements  together,  or  does  any  other  thing  to  any  bank-bill,  draft,  note,  or 
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other  evidence  of  debt,  issued  by  any  national  banking  association,  or  who 
causes  or  procures  the  same  to  be  done,  with  intent  to  render  such  bank-bill, 
draft,  note,  or  other  evidence  of  debt  unfit  to  be  re-issued  by  said  association, 
{jhall  be  liable  to  a  penalty  of  fifty  dollars,  recoverable  by  the  association. 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  117. 


[m.  Beoitlatiok  of  the  Bahkiko  Business.] 

Sec.  5190.  \Place  of  business.^  The  usual  business  of  each  national  bank- 
ing association  shall  be  transacted  at  an  office  or  banking-house  located  in  the 
place  specified  in  its  organization  certificate.     [R.  S."] 


Act  of  June  3,  1864,  cli.  106,  13  Stat.  L. 
101. 

Sections  5190-5219  constitute  chapter  3  of 
title  62  of  the  Revised  Statutes,  entitled 
"  Regulation  of  the  Banking  Business." 

Place  of  transacting  business.  —  An  ofTicer 
of  the  bank  may  purchase  coin  at  tlie  bank- 
ing house  of  another  bank  and  there  certify  a 
check  for  the  purchase  price.  Merchants* 
Nat.  Bank  v.  State  Nat.  Bank,  (1870)  10 
WaU.  (U.  S.)  643. 

The  bank  cannot  make  a  valid  contract 
providing  for  the  cashing  of  checks  upon  it 
at  any  other  place  than  its  office  or  banking 
house;    and  a  bank  which  cashes  checks  for 


another  national  bank  under  such  a  contract 
cannot  recover  the  amount  thereof  where  they 
are  not  presented  to  the  drawee  bank  until 
after  the  latter  has  suspended.  Armstrong 
V.  Springfield  Second  Nat.  Bank,  (1889)  38 
Fed.  Rep.  883. 

A  state  statute  proliibiting  the  keepin*?  of 
an  office  in  the  state  for  the  purpose  of  dis- 
count and  deposit  by  corporations  not  au- 
thorized by  the  law  of  the  state  will  prevent 
recovery  by  a  national  bank  located  in  an- 
other state  on  a  note  discounted  in  violation 
of  such  law.  National  Bank  v,  Phcenix  Ware- 
housing Ck).,  (1875)  6  Hun  (N.  Y.)  71. 


Sec.  5191.  [''Lawful-money  reserve"  prescribed.']  Every  national  bank- 
ing association  in  either  of  the  following  cities :  Albany,  Baltimore,  Boston, 
Cincinnati,  Chicago,  Cleveland,  Detroit,  Louisville,  Milwaukee,  New  Orleans, 
New  York,  Philadelphia,  Pittsburgh,  Saint  Louis,  San  Francisco,  and  Wash- 
ington, shall  at  all  times  have  on  hand,  in  lawful  money  of  the  United  States, 
an  amount  equal  to  at  least  twenty-five  per  centum  of  the  aggregate  amount  of 
its  notes  in  circulation  and  its  deposits ;  and  every  other  association  shall  at  all 
times  have  on  hand,  in  lawful  money  of  the  United  States,  an  amount  equal 
to  at  least  fifteen  per  centum  of  the  aggregate  amount  of  its  notes  in  circulation, 
and  of  its  deposits.  Whenever  the  lawful  money  of  any  association  in  any  of 
the  cities  named  shall  be  below  the  amount  of  twenty-five  per  centum  of  its 
circulation  and  deposits,  and  whenever  the  lawful  money  of  any  other  associa- 
tion shall  be  below  fifteen  per  centum  of  its  circulation  and  deposits,  such 
association  shall  not  increase  its  liabilities  by  making  any  new  loans  or  dis- 
counts otherwise  than  by  discounting  or  purchasing  bills  of  exchange  payable 
at  sight,  nor  make  any  dividend  of  its  profits  until  the  required  proportion, 
between  the  aggregate  amount  of  its  outstanding  notes  of  circulation  and  de- 
posits and  its  lawful  money  of  the  United  States,  has  been  restored.  And  the 
Comptroller  of  the  Currency  may  notify  any  association,  whose  lawful-money 
reserve  sh^ll  be  below  the  amount  above  required  to  be  kept  on  hand,  to  make 
good  such  reserve ;  and  if  such  association  shall  fail  for  thirty  days  thereafter 
so  to  make  good  its  reserve  of  lawful  money,  the  Comptroller  may,  with  the 
concurrence  of  the  Secretary  of  the  Treasury,  appoint  a  receiver  to  wind  up 
the  business  of  the  association,  as  provided  in  section  fifty-two  hundred  and 
thirty-four.      [R.  S.] 
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Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
108;  Act  of  March  1,  1872,  ch.  22,  17  SUt. 
L.  32. 

Lawful  money  reserve.  —  Amount  to  be 
determined  by  deposits  solely,  see  amendment, 
Act  of  June  20,  1874,  ch.  343,  sec.  2,  infra, 
p.  126. 

Reserve  cities.  —  See  Act  of  March  3,  1887| 
ch.  378,  sees.  1,  2,  infra,  p.  130. 


A  savings  bank  in  the  city  of  Washington, 
D.  C,  incorporated  under  an  Act  of  Congress 
and  having  a  capital  of  over  one  hundred 
thousand  dollars  and  less  than  two  hundred 
thousand  dollars,  is  required  under  this  sec- 
tion to  keep  on  hand  a  reserve  of  twenty- five 
ger  cent,  of  its  deposits.  German- American 
av.  Bank,  (1877)  16  Op.  Atty.-Gen.  606. 


Sec.  5192.  [WJiai  may  be  counted  toward  the  "  lawf id-money  reserve.'*^ 
Three-fifths  of  the  reserve  of  fifteen  per  centum  required  by  the  preceding  sec- 
tion to  be  kepty  may  consist  of  balances  due  to  an  association,  available  for  the 
redemption  of  its  circulating  notes,  from  associations  approved  by  the  Comp- 
troller of  the  Currency,  organized  under  the  act  of  June  three,  eighteen  hun- 
dred and  sixty-four,  or  under  this  Title,  and  doing  business  in  the  cities  of 
Albany,  Baltimore,  Boston,  Charleston,  Chicago,  Cincinnati,  Cleveland,  Detroit, 
Lonisvilley  Milwaukee,  New  Orleans,  New  York,  Philadelphia,  Pittsburgh, 
Richmond,  Saint  Louis,  San  Francisco,  and  Washington.  Clearing-house 
certificates,  representing  specie  or  lawful  money  specially  deposited  for  the 
purpose,  of  any  clearing-house  association,  shall  also  be  deemed  to  be  lawful 
money  in  the  possession  of  any  association  belonging  to  such  clearing-house, 
holding  and  owning  such  certificate,  within  the  preceding  section.      [i2.  S.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  See  amendment  to  this  section  contained  in 

108.  the  Act  of  March  3,  1887,  ch.  378,  given  infra, 

p.  130. 

Sec.  5193.  [^Certdin  certificates  of  deposit  may  he  counted.]    \_Repealed.] 


This  section  was  as  follows : 

•*  Sec.  5193.  The  Secretary  of  the  Treasury 
may  receive  United  States  notes  on  deposit, 
without  interest,  from  any  national  banking 
associations,  in  sums  of  not  less  than  ten 
thousand  dollars,  and  issue  certificates  there- 
for in  such  form  as  he  may  prescribe,  in  de- 
nominations of  not  less  than  five  thousand 
dollars,  and  payable  on  demand  in  United 
States  notes  at  the  place  where  the  deposits 
-were  made.    The  notes  so  deposited  shall  not 


be  counted  as  part  of  the  lawful-money  re- 
serve of  the  association;  but  the  certificates 
issued  therefor  may  be  counted  as  part  of 
its  lawful-money  reserve,  and  may  be  ac- 
cepted in  the  settlement  of  clearing-house 
balances  at  the  places  where  the  deposits 
therefor  were  made."  Act  of  June  8,  1872, 
ch.  346,  17  Stat.  L.  336. 

It  was  directly  repealed  by  Act  of  March 
14,  1900,  ch.  41,  sec.  6.  See  Coinage,  Mints, 
AND  Ass  AT  Offices,  vol.  2,  p.  133. 


Sec.  5194-  [^Limitation  on  the  power  to  issue  such  certificates.]  The 
power  conferred  on  the  Secretary  of  the  Treasury,  by  the  preceding  section, 
shall  not  be  exercised  so  as  to  create  any  expansion  or  contraction  of  the  cur- 
rency. And  United  States  notes  for  which  certificates  are  issued  under  that 
section,  or  other  United  States  notes  of  like  amount,  shall  be  held  as  special 
deposits  in  the  Treasury,  and  used  only  for  the  redemption  of  such  certificates. 
[R.  8.] 


Act  of  June  8,  1872,  ch.  346^  17  Stat.  L. 
336. 


By  the  repeal  of  R.  S.  sec.  5194  (see  pre- 
ceding  note)  there  is  no  longer  any  efficacy 
in  this  section. 


Skc.  12.  lOold  certificates  and  silver  certificates  as  part  of  lawful  reserve.] 
That  the  Secretary  of  the  Treasury  is  authorized  and  directed  to  receive  de- 
posits of  gold  coin  with  the  Treasurer  or  assistant  treasurers  of  the  United 
States,  in  sums  not  less  than  twenty  dollars,  and  to  issue  certificates  therefor  in 
denominations  of  not  less  than  twenty  dollars  each,  corresponding  with  the 
denominations  of  United  States  notes.     The  coin  deposited  for  or  representing 
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the  certificates  of  deposits  shall  he  retained  in  the  Treasury  for  the  payment 
of  the  same  on  demand.  Said  certificates  shall  he  receivable  for  customs, 
taxes,  and  all  public  dues,  and  when  so  received  may  be  reissued;  and  such 
certificates,  as  also  silver  certificates,  when  held  by  any  national-banking 
association,  shall  be  counted  as  part  of  its  lawful  reserve;  and  no  national- 
banking  association  shall  be  a  member  of  any  clearing-house  in  which  such 
certificates  shall  not  be  receivable  in  the  settlement  of  clearing-house  balances : 
Provided,  That  the  Secretary  of  the  Treasury  shall  suspend  the  issue  of  such 
gold  certificates  whenever  the  amount  of  gold  coin  and  gold  bullion  in  the  Treas- 
ury reserved  for  the  redemption  of  United  States  notes  falls  below  one  hundred 
millions  of  dollars;  and  the  provisions  of  section  fifty-two  hundred  and  seven 
of  the  Revised  Statutes  shall  be  applicable  to  the  certificates  herein  authorized 
and  directed  to  be  issued.      [22  Stat,  L,  165,^ 

This  is  from  the  Act  of  July  12,  1882,  ch.  290.  See,  however.  Act  of  March  14,  1900,  ch. 
41,  sec.  6,  in  Ooinaoe,  Mints,  and  Ass  at  Offices,  vol.  2,  p.  132. 

An  act  fizmg  the  amotmt  of  United  States  notes,  providing  for  a  redistribution  of  the  national- 
bank  currency,  and  for  other  purposes. 

[Act  of  June  20,  1874,  ch.  348,  18  Stat.  L.   123.} 

[Sec.  1.]    lAct  to  he  Tcnown  as  "  the  n/Uional  bank  act/'    See  supra,  p.  81.] 

Sec.  2.  [^Lawful  money  reserve  determined  by  amount  of  deposits.'\  That 
section  thirty  one  of  the  [sic]  "  the  national-bank  act "  be  so  amended  that  the 
several  associations  therein  provided  for  shall  not  hereafter  be  required  to  keep 
on  hand  any  amount  of  money  whatever,  by  reason  of  the  amount  of  their 
respective  circulations;  but  the  moneys  required  by  said  section  to  be  kept  at 
all  times  on  hand  shall  be  determined  by  the  amount  of  deposits  in  all  respects, 
as  provided  for  in  the  said  section.      \^18  Stat.  L.  12S.] 

Section  31  of  the  National  Bank  Act  is  now  R.  S.  sees.  5191,  6192,  which  are  given  '8upra, 
pp.  124,  125. 

Sec.  3.  [Five  per  cent,  of  reserve  on  deposit  to  redeem  circulation  — 
mutilated  notes — cost  of  transportation.]  That  every  association  organized, 
or  to  be  organized,  under  the  provisions  of  the  said  act)  and  of  the  several  acts 
amendatory  thereof,  shall  at  all  times  keep  and  have  on  deposit  in  the  Treasury 
of  the  United  States,  in  lawful' money  of  the  United  States,  a  sum  equal  to 
five  per  centum  of  its  circulation,  to  be  held  and  used  for  the  redemption  of 
such  circulation;  which  sum  shall  be  counted  as  a  part,  of  its  lawful  reserve, 
as  provided  in  section  two  of  this  act;  and  when  the  circulating  notes  of  any 
such  associations,  assorted  or  unassorted,  shall  be  presented  for  redemption,  in 
sums  of  one  thousand  dollars,  or  any  multiple  thereof,  to  the  Treasurer  of  the 
United  States,  the  same  shall  be  redeemed  in  United  States  notes.  All  notes 
so  redeemed  shall  be  charged  by  the  Treasurer  of  the  United  States  to  the 
respective  associations  issuing  the  same,  and  he  shall  notify  them  severally,  on 
the  first  day  of  each  month,  or  oftener,  at  his  discretion,  of  the  amount  of  such 
ledemptions;  and  whenever  such  redemptions  for  any  association  shall  amount 
to  the  sum  of  five  hundred  dollars,  such  association  so  notified  shall  forthwith 
deposit  with  the  Treasurer  of  the  United  States  a  sum  in  United  States  notes 
equal  to  the  amount  of  its  circulating-notes  so  redeemed.  And  all  notes  of 
national  banks  worn,  defaced,  mutilated,  or  otherwise  unfit  for  circulation  shall, 
when  received  by  any  assistant  treasurer  or  at  any  designated  depository  of 
the  United  States,  be  forwarded  to  the  Treasurer  of  the  United  States  for 
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redemption  as  provided  herein.  And  when  such  redemptions  have  been  bo 
reimbursed,  the  circulating-notes  so  redeemed  shall  be  forwarded  to  the  respec- 
tive associations  by  which  they  were  issued ;  but  if  any  of  such  notes  are  worn, 
mutilated,  defaced,  or  rendered  otherwise  unfit  for  use,  they  shall  be  forwarded 
to  the  Comptroller  of  the  Currency  and  destroyed  and  replaced  as  now  pro- 
vided by  law :  Provided,  That  each  of  said  associations  shall  re-imburse  to  the 
Treasury  the  charges  for  transportation,  and  the  costs  for  assorting  such  notes ; 
and  the  associations  hereafter  organized  shall  also  severally  re-imburse  to  the 
Treasury  the  cost  of  engraving  such  plates  as  shall  be  ordered  by  each  associa- 
tion respectively;  and  the  amount  assessed  upon  each  association  shall  be  in 
proportion  to  the  circulation  redeemed,  and  be  charged  to  the  fund  on  deposit 
with  the  Treasurer :  And  provided  fiiHher,  That  so  much  of  section  thirty-two 
of  said  national-bank  act  requiring  or  permitting  the  redemption  of  its  circu- 
lating notes  elsewhere  than  at  its  own  counter,  except  as  provided  for  in  this 
section,  is  hereby  repealed.      [i5  Stat.  L.  12S.'\ 

The  provisions  of  section  32  of  the  Na-  Destniction    of    notes.  —  See    Curbbncy, 

tional  Bank  Act  are  now  R.   S.  sec  5195,       vol.  2,  p.  368. 
given  infraj  p.  129. 

Sec.  4.   [Withdrawal  of  circviatvng  notes  and  talcing  up  bonds  deposited. 
See  supra,  p.  114.] 

Sbc.  5.   [Chapter  wumbers  to  be  printed  on  notes.      See  supra,  p.  118.] 

Sec.  6.   [Limit  of  United  States  notes.     See  Curkenct,  vol.  2,  p.  369.] 

Sec.  7.   [Withdrawal  of  currency  to  secure  equitable  distribution^^     [Re- 
pealed.] 

This  section  was  as  follows : 

"  Skc.  7.  That  so  much  of  the  act  entitled 
*An  act  to  provide  for  the  redemption  of  the 
three  per  centum  temporary  loan  certificates, 
and  for  an  increase  of  national  hank  ilotes' 
as  provides  that  no  circulation  shall  be  with- 
drawn under  the  provisions  of  section  six  of 
said  act,  until  after  the  fifty-four  millions 
granted  in  section  one  of  said  act  shall  have 
been  taken  up,  is  hereby  repealed;  and  it 
shall  be  the  duty  of  the  Comptroller  of  the 
Currency,  under  the  direction  of  the  Secre- 
tanr  of  the  Treasury,  to  proceed  forthwith, 
and  he  is  hereby  authorized  and  required, 
from  time  to  time,  as  applications  shall  be 
duly  made  therefor,  and  until  the  full  amount 
of  fifty-five  million  dollars  shall  be  with- 
drawn, to  make  requisitions  upon  each  of  the 


national  banks  described  in  said  section,  and 
in  the  manner  therein  provided,  organized  in 
States  havinff  an  excess  of  circulation,  to 
withdraw  and  return  so  much  of  their  circu- 
lation as  by  said  act  may  be  apportioned  to 
be  withdrawn  from  them,  or,  in  lieu  thereof, 
to  deposit  in  the  Treasury  of  the  United 
States  lawful  money  sufiicient  to  redeem  such 
circulation,  and  upon  the  return  of  the  cir- 
culation required,  or  the  deposit  of  lawful 
money,  as  herein  provided,  a  proportionate 
amount  of  the  bonds  held  to  secure  the  cir- 
culation of  such  association  as  shall  make 
such  return  or  deposit  shall  be  surrendered 
to  it."     [18  Stat.  L.  121] 

This  and  sections  8  and  9  in  following 
notes  were  repealed  by  Act  of  Jan.  14,  1876, 
ch.  15,  sec.  3,  supra,  p.  120. 


Sec.  8.   [Failure  of  bank  to  comply  with  reqyisitions.]     [Repealed.] 


This  section  was  as  follows: 

"Sec.  8.  That  upon  the  failure  of  the  na- 
tional banks  upon  which  requisition  for  cir- 
culation shall  be  made,  or  of  any  of  them,  to 
return  the  amount  required,  or  to  deposit  in 
the  Treasury  lawful  money  to  redeem  the  cir- 
culation required,  within  thirty  days,  the 
Comptroller  of  the  Currency  shall  at  once 
sell,  as  provided  in  section  forty-nine  of  the 
national-currency  act  approved  June  third, 
eighteen  hundred  and  sixty-four,  bonds  held 
to  secure  the  redemption  of  the  circulation 
of  the  association  or  associations  which  shall 
80  fail,  to  an  amount  sufiicient  to  redeem  the 


circulation  required  of  such  association  or 
associations,  and  with  the  proceeds,  which 
shall  be  deposited  in  the  Treasury  of  the 
United  States,  so  much  of  the  circulation  of 
such  association  or  associations  shall  be  re- 
deemed as  will  equal  the  amount  required 
and  not  returned  and  if  there  be  any  excess  of 
proceeds  over  the  amount  required  for  such 
redemption,  it  shall  be  returned  to  the  asso- 
ciation or  associations  whose  bonds  shall 
have  been  sold.  And  it  shall  be  the  duty  of 
the  Treasurer,  assistant  treasurers,  desig- 
nated depositaries,  and  national  bank  depos- 
itaries of  the  United  States,  who  shall  be 
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kept  informed  by  the  Comptroller  of  the  Cur- 
rency of  such  associations  as  shall  fail  to 
return  circulation  as  required,  to  assort  and 
return  to  the  Treasury  for  redemption  the 
notes  of  such  associations  as  shall  come  into 
their  hands  until  the  amount  required  shall 
be  redeemed,  and  in  like  manner  to  assort  and 


return  to  the  Treasury,  for  redemption,  the 
notes  of  such  national  banks  as  have  failed, 
or  gone  into  voluntary  li<juidation  for  the 
purpose  of  winding  up  their  affairs,  and  of 
such  as  shall  hereafter  so  fail  or  go  into 
liquidation."  [18  Stat.  L.  125,] 
See  note  to  prior  section. 


Sec.  9.   [Redistribution  of  currency  withdrawn.]      [^Repealed.'] 


This  section  was  as  follows: 

"  Sec.  9.  That  from  and  after  the  passage 
of  this  act  it  shall  be  lawful  for  the  Comp- 
troller of  the  Currency,  and  he  is  hereby  re- 
quired, to  issue  circulating-notes  without 
delay,  as  applications  therefor  are  made,  not 
to  exceed  the  sum  of  fifty-five  million  dollars, 
to  associations  organized,  or  to  be  organized, 
in  those  States  and  Territories  having  less 
than  their  proportion  of  circulation,  under 
an  apportionment  made  on  the  basis  of 
population  and  of  wealth,  as  shown  by  the 
returns  of  the  census  of  eighteen  hundred  and 
seventy;  and  every  association  hereafter  or- 
ganized shall  be  subject  to,  and  be  governed 
by.  the  rules,  restrictions,  and  limitations,  and 
possess  the  rights,  privileges,  and  franchises, 
now  or  hereafter  to  be  prescribed  by  law  as  to 


national  banking  associations,  with  the  same 
power  to  amend,  alter,  and  repeal  provided 
by  *the  national  bank  act;  '  Provided,  That 
the  whole  amount  of  circulation  withdrawn 
and  redeemed  from  banks  transacting  busi- 
ness shall  not  exceed  fifty-five  million  dol- 
lars, and  that  such  circulation  shall  be 
withdrawn  and  redeemed  as  it  shall  be  neces- 
sary to  supply  the  circulation  previously  is- 
sued to  the  banks  in  those  States  having  less 
than  their  apportionment:  And  provided  fur- 
ther, That  not  more  than  thirty  million 
dollars  shall  be  withdrawn  and  redeemed  as 
herein  contemplated  during  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and 
seventy-five."  [Jf8  Stat.  L.  125.] 
See  note  to  section  7,  sufMra. 


Sec.  3.  [Reimbursement  of  Treasury  for  cost  of  redemption^  etc.,  of  bank 
notes."]  That  to  carry  into  effect  the  provisions  of  section  three  of  the  act 
entitled  "An  act  fixing  the  amount  of  United  States  notes,  providing  for  a 
redistribution  of  the  national-bank  currency,  and  for  other  purposes  "  approved 
June  twentieth,  eighteen  hundred  and  seventy-four,  the  Secretary  of  the 
Treasury  is  authorized  to  appoint  the  following  force,  to  be  employed  under 
his  direction,  namely :    In  the  Office  of  the  Treasurer :     *     *     * 

In  the  Office  of  the  Comptroller  of  the  Currency :     *     *     * 

And  at  the  end  of  each  month,  the  Secretary  of  the  Treasury  shall  re- 
imburse the  Treasury  to  the  full  amount  paid  out  under  the  provisions  of  this 
section  by  transfer  of  said  amount  from  the  deposit  of  the  national  bankings 
associations  with  the  Treasury  of  the  United  States;  and  at  the  end  of  each 
fiscal  year  he  shall  transfer  from  said  deposit  to  the  Treasury  of  the  United 
States  such  sum  as  may  have  been  actually  expended  under  his  direction  for 
stationery,  rent,  fuel,  light,  and  other  necessary  incidental  expenses  which  have 
been  incurred  in  carrying  into  effect  the  the  [sic]  provisions  of  the  said  section 
of  the  above-named  act^      [18  Stat.  L.  899.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1875,  eh.  130. 


Sec.  6.  [Disposal  of  deposits  for  redemption  of  circulation.]  That  upon 
the  passage  of  this  act  the  balances  standing  with  the  Treasurer  of  the  United 
States  to  the  respective  credits  of  national  banks  for  deposits  made  to  redeem 
the  circulating  notos  of  such  bank-s,  and  all  deposits  thereafter  received  for  like 
purpose,  shall  be  covered  into  the  Treasury  as  a  miscellaneous  receipt,  and  the 
Treasury  [sic]  of  the  United  States  shall  redeem  from  the  general  cash  in  the 
Treasury  the  circulating  notes  of  said  banks  which  may  come  into  his  possession 
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subject  to  redemption ;  and  upon  the  certificate  of  the  Comptroller  of  the  Cur- 
rency that  such  notes  have  been  received  by  him  and  that  they  have  been  de- 
stroyed and  that  no  new  notes  will  be  issued  in  their  place,  reimbursement  of 
their  amount  shall  be  made  to  the  Treasurer,,  under  such  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe  from  an  appropriation  hereby,  created, 
to  be  known  as  'National  bank  notes:  Redemption  account,  [']  but  the  pro- 
visions of  this  act  shall  not  apply  to  the  deposits  received  under  section  three  of 
the  act  of  June  twentieth,  eighteen  hundred  and  seventy-four,  requiring  every 
National  bank  to  keep  in  lawful  money  with  the  Treasurer  of  the  United  States 
a  sum  equal  to  five  percentum  of  its  circulation,  to  be  held  and  used  for  the 
redemption  of  its  circulating  notes ;  and  the  balance  remaining  of  the  deposits 
so  covered  shall,  at  the  close  of  each  month,  be  reported  on  the  monthly  public 
debt  statement  as  debt  of  the  United  States  bearing  no  interest  [26  Stat,  L. 
289. '^ 

■ 

ThiB  is  from  the  Act  of  July  14,  1890,  ch.  708.     For  reference  to  entire  Act,  see  Coinaoe, 
Mbits^  Ain>  Absat  Offices,  vol.  2,  p.  127. 


An  act  to  amend  the  national  hank  act  in  providing  for  the  redemption  of  national  hank 

notes  stolen  from  or  lost  hy  hanks  of  issue. 

[Act  of  July  28,  1892,  ch.  317,  27  Stat.  L.  322.] 

[Redemption  of  national  hmik  notes  lost  or  stolen  and  without  proper 
signatures.^  That  the  provisions  of  the  Revised  Statutes  of  the  United  States, 
providing  for  the  redemption  of  national  bank  notes,  shall  apply  to  all  national 
bank  notes  that  have  been  or  may  be  issued  to,  or  received  by,  any  national 
bank,  notwithstanding  such  notes  may  have  been  lost  by  or  stolen  from  the 
bank  and  put  in  circulation  without  the  signature  or  upon  the  forged  signature 
of  the  president  or  vice-president  and  cashier.      [27  Stat.  L.  322.] 

Sec.  5195.  [Place  for  redemption  of  circulating  notes  to  be  designated.] 
Each  association  organized  in  any  of  the  cities  named  in  section  fifty-one  hun- 
dred and  ninety-one  shall  select,  subject  to  the  approval  of  the  Comptroller 
of  the  Currency,  an  association  in  the  city  of  New  York,  at  which  it  will  redeem 
its  circulating  notes  at  par;  and  may  keep  one-half  of  its  lawful-money  reserve 
in  cash  deposits  in  the  cit^  of  New  York.  But  the  foregoing  provision  shall 
not  apply  to  associations  organized  and  located  in  the  city  of  San  Francisco 
for  the  purpose  of  issuing  notes  payable  in  gold.  Each  association  not  organ- 
ized within  the  cities  named,  shall  select,  subject  to  the  approval  of  the  Comp- 
►  troUer,  an  association  in  either  of  the  cities  named,  at  which  it  will  redeem  its 
circulating  notes  at  par.  The  Comptroller  shall  give  public  notice  of  the 
names  of  the  associations  selected,  at  which  redemptions  are  to  be  made  by  the 
respective  associations,  and  of  any  change  that  may  be  made  of  the  association 
at  which  the  notes  of  any  association  are  redeemed.  Whenever  any  associa- 
tion fails  either  to  make  the  selection  or  to  redeem  its  notes  as  aforesaid,  the^ 
Comptroller  of  the  Currency  may,  upon  receiving  satisfactory  evidence  thereof, 
appoint  a  receiver,  in  the  manner  provided  for  in  section  fifty-two  hundred  and 
thirty-four,  to  wind  up  its  affairs.  But  this  section  shall  not  relieve  any 
association  from  its  liability  to  redeem  its  circulating  notes  at  its  own  counter, 
at  par,  in  lawful  money  on  demand.     [R.  S.~\ 

Act  of  June  3,  1864,  ch.  106,  sec.  32,  13  demption    of    its    circulating    notes    at    the 

Stat.  L.  109.  bank's  counter  is  repealed  by  Act  of  June  20, 

Place    of   redemption  —  repeal.  —  So    much  1874,  ch.  343,  sec.  3,  supra,  p.  126. 
of  thiB  section  as  requires  or  permits  the  re- 
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An  act  to  amend  sections  five  thousand  one  hundred  and  ninety-one  and  five  thousand  one 
hundred  and  ninety-two  of  the  Revised  Statutes  of  the  United  States,  and  for  other 
purposes. 

[Act  of  March  3,   18S7,  ch,  378,  24  Stat.  L.  669.} 

[Sec.  1.]  lAdditionai  reserve  cities.]  That  whenever  three-fourths  in 
miinber  of  the  national  banks  located  in  any  city  of  the  United  States  having  a 
population  of  fifty  thousand  people  shall  make  application  to  the  Comptroller 
of  the  Currency,  in  writing,  asking  that  the  name  of  the  city  in  which  such 
banks  are  located  shall  be  added  to  the  cities  named  in  sections,  fifty-one  hun- 
dred and  ninety-one  and  fifty-one  hundred  and  ninety-two  of  the  Revised  Stat- 
utes, the  Comptroller  shall  have  authority  to  grant  such  request,  and  every 
bank  located  in  such  city  shall  at  all  times  thereafter  have  on  hand,  in  lawful 
money  of  the  United  States,  an  amount  equal  to  nt  least  twenty-five  per  centum 
of  its  deposits,  as  provided  in  sections  fifty-one  hundred  and  ninety-one  and 
fifty-one  hundred  and  ninety-five  of  the  Revised  Statutes.      [2^  Stat.  L.  569, '\ 

Sec.  2.  [^Additional  central  reserve  cities.]  That  whenever  three-fourths 
in  number  of  the  national  banks  located  in  any  city  of  the  United  States  having 
a  population  of  two  hundred  thousand  people  shall  make  application  to  the 
Comptroller  of  the  Currency,  in  writing,  asking  that  such  city  may  be  a  central 
reserve  city,  like  the  city  of  New  York,  in  which  one-half  of  the  lawful-inoney 
reserve  of  the  national  banks  located  in  other  reserve  cities  may  be  deposited, 
as  provided  in  section  fifty-one  hundred  and  ninety-five  of  the  Revised  Statutes, 
the  Comptroller  shall  have  authority,  with  the  approval  of  the  Secretary  of  the 
Treasury,  to  grant  such  request,  and  every  bank  located  in  such  city  shall  at 
all  times  thereafter  have  on  hand,  in  lawful  money  of  the  United  States,  twenty- 
five  per  centum  of  its  deposits,  as  provided  in  section  fifty-one  hundred  and 
ninety-one  of  the  Revised  Statutes.      [2^  Stat.  L.  660.] 

Sec.  3.  [Amends  Act  of  Jam*.  IJfy  1875,  ch.  15,  sec.  S.  See  Currency, 
vol.  2,  p.  370.] 

S6C.  5196.  [Natiorud  hamks  to  receive  notes  of  other  n/Uional  hanks.'] 
Every  national  banking  association  formed  or  existing  under  this  Title,  shall 
take  and  receive  at  par,  for  any  debt  or  liability  to  it,  any  and  all  notes  or  bills 
issued  by  any  lawfully  organized  national  banking  association.  But  this  pro- 
vision shall  not  apply  to  any  association  organized'  for  the  purpose  of  issuing 
notes  payable  in  gold.     [B.  S.] 

Act  of  June  3,  1864,  ch.  106, 13  Stat.  L.  100;  Act  of  July  12,  1870,  ch.  282,  16  SUt.  L.  253. 

Sec.  5197.  [Limitation  upon  rate  of  interest  which  may  he  taken.]  Any 
association  may  take,  receive,  reserve,  and  charge  on  any  loan  or  discount  made^ 
or  upon  any  note,  bill  of  exchange,  or  other  evidences  of  debt,  interest  at  the 
rate  allowed  by  the  laws  of  the  State,  Territory,  or  district  where  the  bank 
is  located,  and  no  more,  except  that  where  by  the  laws  of  any  State  a  different 
rate  is  limited  for  banks  of  issue  organized  under  State  laws,  the  rate  so  limited 
shall  be  allowed  for  associations  organized  or  existing  in  any  such  State  under 
this  Title.  When  no  rate  is  fixed  by  the  laws  of  the  State,  or  Territory,  or 
district,  the  bank  may  take,  receive,  reserve,  or  charge  a  rate  not  exceeding 
seven  per  centum,  and  such  interest  may  be  taken  in  advance,  reckoning  the 
days  for  which  the  note,  bill,  or  other  evidence  of  debt  has  to  run.  And  the 
purchase,  discount,  or  sale  of  a  bona-fide  bill  of  exchange,  payable  at  anotlier 
place  than  the  place  of  such  purchase,  discount,  or  sale,  at  not  more  than  the 
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current  rate  of  exchange  for  sight-drafts  in  addition  to  the  interest,  shall  not 
be  considered  as  taking  or  receiving  a  greater  rate  of  interest.     [i2.  5.] 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
108. 

Constitutionality.  —  Congress  has  power  to 
fix  the  rate  of  interest  which  a  national  bank 
may  take  and  to  determine  the  penalty  to  be 
imposed  for  taking  a  greater  rate.  Central 
Nat  Bank  v.  Pratt,  (1874)  115  Mass.  539; 
Peterborough  First  Nat.  Bank  v.  Childs, 
(1882)   133  Mass.  248. 

State  legislation.  —  Tlie  provisions  of  this 
and  the  following  section  fixing  the  rate  of 
interest  which  may  be  taken  by  a  national 
bank  and  imposing  penalties  for  taking  usuri- 
ous interest  are  exclusive  of  state  legislation 
and  supersede  the  state  laws  so  far  as  na- 
tional banks  are  concerned.  Schuyler  Nat. 
Bank  v,  Gadsden,  (1903)  191  U.  S.  451,  re- 
versing  Gadsden  v.  Thrush,  (1902)  63  Neb. 
881,  (1899)  58  Neb.  340,  (1898)  56  Neb.  565; 
Farmers,  etc.,  Nat.  Bank  v.  Bearing,  (1875) 
91  U.  S.  29;  Bamet  v.  Muncie  Nat.  Bank, 
(1878)  98  U.  S.  555;  Mt.  Pleasant  First  Nat. 
Bank  v.  Duncan,  (1878)  35  Leg.  Int.  (Pa.) 
251,  9  Fed.  Cas.  No.  4,804 ;  National  Bank  v. 
Davis,  (1877)  8  Biss.  (U.  S.)  100,  17  Fed. 
Cas.  No.  10,038;  Florence  R.,  etc.,  Co.  v. 
Chase  Nat.  Bank,  (1894)  106  Ala.  364; 
Slaughter  v.  Montgomeir  First  Nat.  Bank, 
(1895)  109  Ala.  157;  Dalton  First  Nat.  Bank 
V.  McEntire,  (1900)  112  Ga.  232;  Wilev  v. 
Starbuck,  (1873)  44lnd.  298;  Winterset  Nat. 
Bank  v.  Eyre,  (1879)  52  Iowa  114;  Peter- 
borough First  Nat.  Bank  v.  Childs,  (1882) 
133  Mass.  248;  Central  Nat.  Bank  V.  Pratt, 
(1874)  115  Mass.  539;  Davis  v.  Randall, 
(1874)  115  Mass.  547;  Central  Nat.  Bank  V. 
Haseltine,  (1899)  155  Mo.  58;  Bullmastcr  r. 
St  Joseph,  (1897)  70  Mo.  App.  60;  Barker 
V.  Rochester  Nat.  Bank,  (1879)  59  N.  H.  310; 
Importers,  etc.,  Nat.  Bank  v.  Littell,  (1884) 
46  N.  J.  L.  506 ;  National  Bank  of  Metropolis 
V.  Orcutt,  (1867)  48  Barb.  (N.  Y.)  256; 
Merchants',  etc.,  Nat.  Bank  v.  Myers,  (1876) 
74  N.  Car.  514;  Oldham  V,  Wilmington  First 
Nat.  Bank,  (1881)  85  N.  Car.  240;  Higley  v. 
Beverly  First  Nat.  Bank,  (1875)  26  Ohio  St. 
75;  (}olumbus  First  Nat.  Bank  v.  Garling- 
house,  (1872)  22  Ohio  St.  492;  Huntington 
r.  Krejci,  (1881)  3  Ohio  Dec.  (Reprint)  532; 
Hambright  v.  Cleveland  Nat.  Bank,  (1879) 
3  Lea  (Tenn.)  40;  Hill  v.  National  Bank, 
(1884)  56  Vt.  582. 

Contra  oases.  —  The  following  cases  are 
either  expressly  or  impliedly  overruled  by  the 
cases  above  cited:  Farrow  v.  First  Nat. 
Bank,  (Ky.  1898)  47  S.  W.  Rep.  594;  Hlnter- 
mister  v,  Chittenango  First  Nat.  Bank,  (1874) 
3  Hun  (N.  Y.)  345;  Whitehall  First  Nat. 
Bank  v.  Lamb,  (1872)  50  N.  Y.  95;  State  v. 
Clark  First  Nat.  Bank,  (1892)  2  S.  Dak.  568. 

A  state  law  providing  that  a  waiver  of 
homestead,  when  part  of  a  usurious  contract, 
is  void,  imposes  a  penalty  for  charging  usury, 
and  is  therefore  not  applicable  to  national 
banks.  Dalton  First  Nat.  Bank  v.  McEntire, 
(1900)  112  6a:  232. 

This  section  is  liberally  construed  in  view 
of  the  intention  of  Congress  to  place  national 
banks  in  a  favorable  position  to  compete  with 


all  other  banks  for  the  banking  business  of  the 
country.  It  is  designed  primarily  as  an  en- 
abling act,  not  as  a  restraining  act.  There 
are  three  provisions  in  the  section,  "each  of 
them  enabling.  If  no  rate  of  interest  is  de- 
fined by  state  laws,  seven  per  cent,  is  allowed 
to  be  charged.  If  there  is  a  rate  of  interest 
fixed  by  the  state  laws  for  lenders  generally, 
rational  banks  are  allowed  to  charge  that  rate 
but  no  more,  except  that  if  state  banks  of  is- 
sue are  allowed  to  reserve  more  the  same 
privilege  is  allowed  to  national  banking  asso- 
ciations." Tiffany  v.  National  Bank,  (1873) 
18  Wall.  (U.  S.)  409. 

Highest  rate  allowed  by  state  law.  —  A 
national  bank  may  take  the  highest  rate  of 
interest  allowed  by  the  state  law.  Daggs  v, 
Phcenix  Nat.  Bank,  (1900)  177  U.  S.  549; 
Leavenworth  Second  Nat.  Bank  v.  Smoot, 
(1876)  2MacArthur  (D.  C.)  371. 

And  it  is  immaterial  whether  such  rate  is 
allowed  to  natural  persons  or  to  state  banks 
of  issue  or  otherwise.  Tiffany  v.  National 
Bank,  (1873)  18  Wall.  (U.  S.)  409,  overrul- 
ing Shunk  V.  Galion  First  Nat.  Bank,  (1872) 
22  Ohio  St.  508,  and  holding  that  under  a 
state  law  allowing  ten  per  cent,  as  interest 
but  limiting  banks  of  issue  organized  in  the 
state  to  eight  per  cent.,  a  national  bank  might 
charge  the  greater  rate. 

General  or  special  law.  —  A  national  bank 
may  take  the  highest  rate  of  interest  allowed 
in  the  state  whether  by  special  or  general 
law.  Mt.  Pleasant  First  Nat.  Bank  v.  Dun- 
can, 9  Fed.  Cas.  No.  4,804;  Mt.  Pleasant 
.  First  Nat.  Bank  v.  Tinstman,  (1879)  26  Leg. 
Int.  (Pa.)  228,  9  Fed.  Cas.  No.  4,805. 
Contra,  Clarion  First  Nat.  Bank  v.  Gruber, 
(1879)  91  Pa.  St.  377. 

The  court  is  not  bound  to  take  judicial  no- 
tice that  other  banks  in  the  state  are  author- 
ized by  special  charter  to  take  a  greater  rate 
of  interest  than  the  legal  rate,  but  such  char- 
ters must  be  produced  and  proven.  Clarion 
First  Nat.  Bank  v.  Gruber,  (1878)  87  Pa.  St. 
468. 

Absence  of  penalty.  —  A  national  bank  is 
limited  to  the  rate  fixed  by  the  state  laws  as 
the  legal  rate  though  no  penalty  is  provided 
by  such  law  for  executing  it.  Bramhall  v. 
Atlantic  Nat.  Bank,  (1873)  36  N.  J.  L.  243; 
Lebanon  Nat.  Bank  v.  Karmany,  (1881)  98 
Pa.  St.  65. 

The  true  construction  of  the  state  legisla- 
tion is  a  matter  of  state  jurisprudence,  and 
while  the  right  of  the  national  bank  springs 
from  the  Act  of  Congress,  yet  it  is  only  a 
right  to  have  an  equal  administration  of  the 
rule  established  by  the  state  law.  It  does  not 
involve  a  reservation  to  the  national  courts 
of  the  authority  to  determine  adversely  to  the 
state  courts  what  is  the  rule  as  to  interest 
prescribed  by  the  state  law;  only  the  right 
to  see  that  such  rule  is  equally  enforced  in 
favor  of  national  banks  is  intended.  Union 
Nat.  Bank  v.  Louisville,  etc.,  R.  Co.,  (1896) 
163  U.  S.  331. 

The  words  "fixed  by  the  law"  as  used  in 
the  provision  providing  for  interest  at  seven 
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per  cent,  where  no  rate  is  fixed,  are  construed 
to  mean  "allowed  by  the  laws."  Daggs  v, 
PhcBnix  Nat.  Bank,  (1900)  177  U.  S.  549, 
affirming  (Ariz.  1898)  63  Pac.  Rep.  201.  So 
that  where  the  state  law  fixes  a  legal  rate  in 
the  absence  of  an  agreement,  but  provides 
that  the  parties  may  agree  upon  a  certain 
larger  rate,  a  national  bank  may  by  prior 
agreement  take  the  larger  rate.  La  Dow  t?. 
New  London  First  Nat.  Bank,  (1890)  3  Ohio 
Cir.  Dec.  75,  5  Ohio  Cir.  Ct.  147. 

Agreement  as  to  rate.  —  A  national  bank 
may  take  any  rate  of  interest  agreed  upon 
where  the  state  law  fixing  a  legal  rate  pro- 
vides that  the  parties  by  prior  agreement  may 
fix  any  rate.  Daggs  v.  Phcenix  Nat.  Bank, 
(1900)  177  U.  S.  549,  affirming  (Ariz.  1898) 
63  Pac.  Rep.  201 ;  Hinds  v.  Marmolejo,(1882) 
60  Cal.  229;  Farmers'  Nat.  Gold  Bank  v. 
Stover,  (1882)  60  Cal.  387;  California  Nat. 
Bank  v.  Ginty,  (1895)  108  Cal.  148;  Rockwell 
V.  Farmers  Is  at.  Bank,  (1894)  4  Colo.  App. 
562;  Guild  V.  Deadwood  First  Nat.  Bank, 
(1894)  4  S.  Dak.  666;  National  Bank  v. 
Bruhn,  (1885)  64  Tex.  571;  Wolverton  v. 
Exchange  Nat.  Bank,  (1895)  11  Wash.  94; 
Yakima  Nat.  Bank  v.  Knipe,  (1893)  6  Wash. 
348. 

The  statutory  requirement  that  no  greater 
rate  than  that  fixed  by  the  law  as  the  legal 
rate  shall  be  collected  unless  it  be  upon  a  con- 
tract evidenced  by  a  memorandum  in  writing 
signed  by  the  party  to  be  charged,  is  complied 
with  in  the  case  of  a  note  discounted  by  a  na- 
tional bank  without  other  memorandum. 
Newell  V.  National  Bank,  (1876)  12  Bush 
(Ky.)   57. 

Statute  limiting  recovery.  —  Where  a  state 
law  fixing  a  legal  rate  provides  that  the 
parties  by  prior  agreement  may  fix  any  rate 
but  restricts  the  recovery  of  interest  beyond 
a  certain  rate,  the  latter  rate  is  the  maximum 
amount  which  a  national  bank  may  charge. 
Crocker  t?.  Chetopal  First  Nat.  Bank,  (1876) 
4  Dill.  ( U.  S. )  358,  6  Fed.  Cas.  No.  3,397. 

Statute  forbidding  defense  of  usury. — 
Under  a  statute  of  New  York,  forbidding  a 
corporation  to  interpose  the  defense  of  usury, 
the  effect  of  which  as  construed  by  the  highest 
court  of  the  state  is  that  the  rate  of  interest 
which  a  corporation  may  pay  is  not  fixed  or 
limited,  it  was  held  by  Woodruff,  J.,  in  In  re 
Wild,  (1873)  11  Blatchf.  (U.  S.)  243,  29  Fed. 
Cas.  No.  17,645,  that  no  rate  of  interest  was 
"  fixed "  by  the  law  of  the  state  within  the 
meaning  of  the  section. 

However,  it  has  been  held  that  the  Illinois 
statute  which  restricts  the  rate  of  interest  to 
six  per  cent.,  unless  the  contract  is  in  writing, 
when  eight  per  cent,  may  be  agreed  upon  and 
no  more,  but  which  prohibits  a  corporation 
from  interposing  the  defense  of  usury,  will 
prevent  a  national  bank  from  enforcing  a  con- 
tract with  a  corporation  for  more  than  eight 
per  cent.  Union  Nat.  Bank  v.  Louisville,  etc., 
R.  Co.,  (1893)  145  111.  208.  To  the  same 
effect  see  Bramhall  i\  Atlantic  Nat.  Bank, 
(1873)  36  N.  J.  L.  243.  The  Supreme  Court 
of  the  United  States  construed  the  Illinois 
case  above  cited  to  hold  that  under  and  by 
virtue  of  the  state  statutes  the  plaintiff,  who- 
ever he  or  it  may  be,  cannot  enforce  a  contract 


forbidden  by  the  terms  of  those  statutes,  and 
this  irrespeci^ive  of  any  other  rights  Jiiat  the 
defendant  may  have  in  respect  thereto,  and  as 
thus  construed  the  decision  does  not  discrimi- 
nate against  national  banks.  Union  Nat. 
Bank  v,  Louisville,  etc.,  R.  Co.,  (1896)  163 
U.  S.  326. 

Extent  of  equality.  —  The  sole  particular 
on  which  national  banks  are  placed  on  an 
equality  with  natural  persons  is  with  regard 
to  the  rate  of  interest  and  not  as  to  the  cltar- 
acter  of  contracts  that  they  are  authorize*!  to 
make.  National  Bank  v.  Johnson,  (1881) 
104  U.  S.  27J,  affirming  (1878)  74  N.  Y.  329; 
Slaughter  v,  Montgomery  First  Nat.  Bank, 
(1896)  109  Ala.  167.  And  in  this  respect 
there  is  no  distinction  made  between  a  loan 
and  a  discount  or  purchase  of  commercial 
paper.  National  Bank  v,  Johnson,  (1881) 
104  U.  S.  271  (affirming  Johnson  v.  Na- 
tional Bank,  (1878)  74  N.  Y.  329);  Brown 
17.  National  State  Bank,  (1891)  3  U.  S.  App. 
7;  Smith  v.  Exchange  Bank,  (1875)  26  Ohio 
St.  141.  Nor  is  there  any  distinction  between 
a  loan  and  a  purchase  of  negotiable  paper 
from  a  broker  who  does  not  indorse  it.  Dan- 
forth  V.  National  State  Bank,  (C.  C.  A. 
1891)  48  Fed.  Rep.  271;  National  SUte  Bank 
V.  Brainard,  (1891)  61  Hun  (N.  Y.)  339; 
Smith  t?.  Exchange  Bank,  (1876)  26  Ohio  St 
141.  But  see  Bramhall  v.  Atlantic  Nat.  Bank, 
(1873)  36  N.  J.  L.  243.  But  the  mere  charg- 
ing a  sum  above  legal  interest  for  procuring 
the  discount  of  a  note  by  another  bank  is  not 
the  taking  of  usury.  National  Bank  V.  Wells, 
(1878)   16  Hun  (N.  Y.)  51. 

In  the  case  of  a  discount  at  a  usurious  rate, 
of  paper  transferred  by  an  indorsement,  im- 
posing the  ordinary  liability  upon  the  in- 
dorser,  the  bank  is  subject  to  the  penalty  pro- 
vided by  the  National  Bank  Act,  though  a 
similar  transaction  between  natural  persons 
would  not  be  usurious  under  the  state  laws. 
National  Bank  v,  Johnson,  (1881)  104  U.  S. 
271. 

Under  a  state  law  which  allows  interest 
only  on  the  amount  of  money  actually  loaned 
and  does  not  allow  its  payment  in  advance 
as  is  provided  by  the  national  bank  law, 
where  no  rate  of  interest  is  fixed  by  the  state 
statute,  a  national  bank  cannot  take  interest 
in  advance.  Timberlake  v.  First  Nat.  Bank, 
(1890)  43  Fed.  Rep.  231. 

So  where  the  state  law  does  not  allow  the 
compounding  of  interest  oftener  than  once  a 
year,  the  compounding  of  interest  by  a  na- 
tional bank  oftener  than  yearly  is  a  taking  or 
reservation  of  usury.  Citizens'  Nat.  Bank  v, 
Donnell,  (1903)    172  Mo.  384. 

The  current  rate  of  exchange  in  addition 
to  interest  may  be  taken  in  advance  in  the 
case  of  the  purchase,  discount,  or  sale  of  bona 
fide  bills  of  exchange  payable  in  another  place. 
Wheeler  f?.  Union  Nat.  Bank,  (1877)  96  U.  8. 
268. 

Usury  must  have  been  knowingly  received. 
—  The  bank  is  not  liable  to  forfeit  interest 
unless  it  appears  affirmatively  that  the  bank 
knowingly  received  or  reserved  an  amount  in 
excess  of  the  statutory  rate  of  interest  and 
the  current  exchange;  and  where  there  is  no 
proof  of  the  current  rate  of  exchange  the 
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tMUik  is  entitled  to  recoyer  interest  in  a  suit 
on  the  bill.  Wheeler  t?.  Union  Nat.  Bank, 
(1877)   96  U.  S.  268. 

Time  of  agreement.  —  The  agreement  to 
pay  usury  need  not  be  made  simultaneously 
with  the  agreement  to  loan  the  money.    Alves 


r.    Henderson    Nat.    Bank,    (1888)     89    Ky. 
12a 

Banks  of  issue.  —  Savings  and  deposit 
banks  are  not  *'  banks  of  issue "  within  the 
meaning  of  the  law.  Clarion  First  Nat. 
Bank  v.  Gruber,  (1878)  87  Pa.  St.  468. 


See.  5198.  \Con8eqwe,nces  of  taking  usurious  interest.']  The  taking, 
receiving,  reserving,  or  charging  a  rate  of  interest  greater  than  is  allowed  by 
the  preceding  section,  when  knowingly  done,  shall  be  deemed  a  forfeiture  of 
the  entire  interest  which  the  note,  bill,  or  other  evidence  of  debt  carries  with  it, 
or  which  has  been  agreed  to  be  paid  thereon.  In  case  the  greater  rate  of 
interest  has  been  paid,  the  person  by  whom  it  has  been  paid,  or  his  legal  repre- 
sentatives, may  recover  back,  in  an  action  in  the  nature  of  an  action  of  debt, 
twice  the  amount  of  the  interest  thus  paid  from  the  association  taking  or 
receiving  the  same ;  provided  such  action  is  commenced  within  two  years  from 
the  time  the  usurious  transaction  occurred.  That  suits,  actions,  and  jxro- 
ceedings  against  any  association  under  this  title  may  be  had  in  any  circuit, 
district  or  territorial  court  of  the  United  States  held  within  the  district  in 
which  such  association  may  be  established,  or  in  any  State,  county,  or  munici- 
pal court  in  the  county  or  city  in  which  said  association  is  located  having  juris- 
diction in  similar  cases.      [i2.  8,\ 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
108. 

This  section  was  amended  by  Act  of  Feb. 
18,  1876,  ch.  80,  18  SUt.  L.  320,  by  adding 
the  last  sentence  beginning  with  the  words 
"  That  suits,  actions,  and  proceedings,"  etc. 

Actions  by  and  against  national  banks,  lee 
in/ra,  div.  VI.,  where  the  last  paragraph  of 
the  above  section  is  repeated,  and  notes  there- 
under are  given. 

NOTES  ON  SECTION  5198. 

I.  Effect  of  usury  generally,  133. 
II.  Payment  of  usury,  133. 

III.  Forfeiture  of  interest,  136. 

IV.  Penalty,  136. 

V.  Statutory  remedy  exol%mve,  138. 

I.  Effect  of  Usubt  Geneballt. 

The  validity  of  the  contract  is  not  affected 
by  taking  or  reserving  an  unlawful  rate  of  in- 
terest. Oates  V.  Montgomery  First  Nat.  Bank, 
(1879)  100  IT.  S.  239;  National  Exch.  Bank 
P.  Moore,  (1868)  2  Bond  (U.  S.)  170,  17  Fed. 
Cas.  No.  10,041 ;  Farmers'  Nat.  Gold  Bank  v. 
Stover,  (1882)  60  Gal.  387;  Wiley  v.  Star- 
buck,  (1873)  44  Ind.  298;  Nicholson  v.  Na- 
tional Bank,  (1891)  92  Ky.  251;  Newell  v. 
Somerset  First  Nat. --Bank,  13  Ky.  L.  Rep. 
775;  Lazear  v.  National  Union  Bank,  (1879) 
52  Md-  78;  Pensacola  First  Nat.  Bank  V. 
Anderson,  (1900)  55  N.  Y.  App.  Div.  570; 
Columbus  First  Nat.  Bank  v.  Garlinghouse, 
(1872)  22  Ohio  St.  492;  Allen  v.  Xenia  First 
Nat.  Bank,  (1872)  23  Ohio  St.  97;  Smith  v. 
Exchange  Bank,  (1875)  26  Ohio  St.  141; 
Shinkle  f.  Ripley  First  Nat.  Bank,  (1872) 
22  Ohio  St.  516. 

But  a  note  given  to  cover  interest  in  balanc- 
ing accounts  on  usurious  transactions  cannot 
be  enforced  where  the  defense  of  usury  is  set 
up.    Marion  Nat.  Bank  v:  Thompson,  (1897) 


101  Ky.  277;  Tomblin  v.  HiggiAs,  (1897)   63 
Neb.  92. 

Two  separate  and  distinct  classes  of  cases 
are  contemplated  by  the  statute:  First, 
those  wherein  usurious  interest  has  been 
taken,  received,  reserved,  or  charged,  in  which 
case  there  shall  be  "  a  forfeiture  of  the  entire 
interest  which  the  note,  bill,  or  other  evidence 
•of  debt  carries  with  it  or  which  has  been 
agreed  to  be  paid  thereon;  "  second,  in  case 
usurious  interest  has  been  paid,  the  person 
paying  it  may  recover  back  twice  the  amount 
of  the  interest  "  thus  paid  from  the  associa- 
tion taking  or  receiving  the  same."  While 
the  first  class  refers  to  interest  taken  and  re- 
ceived, as  well  as  that  reserved  or  charged, 
the  latter  part  of  the  clause  apparently  limits 
the  forfeiture  to  such  interest  as  the  evidence 
of  debt  carries  with  it  or  which  has  been 
agreed  to  be  paid,  which  is  covered  by  the 
second  clause  of  the  section.  Haseltine  v. 
Central  Bank,  (1901)  183  U.  S.  135;  Bamet 
V.  Muncie  Nat.  Bank,  (1878)  98  U.  S.  555; 
Talbot  V.  Sioux  City  First  Nat.  Bank,  (1902) 
185  U.  S.  180. 

II.  Payment  of  Usubt. 

Running  accounts.  —  Charging  interest  in 
a  running  account  is  not  a  payment  within 
the  meaning  of  this  section.  Davey  v.  Dead- 
wood  First  Nat.  Bank,  (1896)  8  S.  Dak.  214. 

Extension  or  renewal  notes.  —  A  note  given 
to  extend  the  time  of  payment  of  a  usurious 
indebtedness  or  in  renewal  of  a  prior  note 
does  not  constitute  a  payment  of  the  usurious 
interest  in  the  prior  transaction.  Dainger- 
field  Nat.  Bank  v.  Ragland,  (1901)  181  U.  S. 
46;  Brown  v.  Marion  Nat.  Bank,  (1898)  169 
U.  S.  416;  Louisville  Trust  Co.  v.  Kentucky 
Nat.  Bank,  (1898)  87  Fed.  Rep.  143;  F*ar- 
mers',  etc..  Bank  v.  Hoagland,  (1881)  7  Fed. 
Rep.  169;  Pickett  V.  Merchants'  Nat.  Bank, 
(1877)   32  Ark.  346;  Lanham  v.  Crete  First 
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Nat.  Bank,  (1894)  42  Neb.  757;  Kearney  v. 
Clarion  First  Nat.  Bank,  (1889)  129  Pa.  St. 
677;  Davey  v.  Deadwood  First  Nat.  Bank, 
(1896)  8  S.  Dak.  214;  Talbot  v.  Sioux  City 
First  Nat.  Bank,  (1898)   lOG  Iowa  3G1. 

The  statute  "  clearly  makes  a  difference  be^ 
tween  interest  which  a  note,  bill,  or  other  evi- 
dence of  debt  held  by  a  national  bank  carries 
with  it,  or  which  has  been  agreed  to  be  paid 
thereon,  and  interest  which  has  been  paid. 
Interest  included  in  a  renew^al  note  or  evi- 
denced by  a  separate  note  does  not  thereby 
cease  to  be  interest  within  the  meaning  of 
section  5198  and  become  principal."  Brown 
V.  Marion  Nac.  Bank,   (1898)   169  U.  S.  418. 

Settlement  notes.  —  A  note  given  in  settle- 
ment of  accounts  or  prior  notes  is  not  a  pay- 
ment of  a  usurious  discount  included  in  the 
face  value  of  the  new  note.  Snyder  v.  Mt. 
Sterling  Nat.  Bank,  (1893)  94  Ky.  231;  Hall 
17.  Fairfield  First  Nat.  Bank,  (1890)  30  Neb. 
99;  Osborn  v.  Athens  First  Nat.  Bank,  (1896) 
175  Pa.  St.  494. 

Usurious  discount.  —  Usury  is  not  paid 
within  the  meaning  of  the  section  where,  on 
the  simple  discount  of  a  note  or  bill  at  a 
usurious  rate,  the  bank  pays  over  the  pro- 
ceeds less  the  discount  to  the  transferrer  or 
borrower  or  credits  such  proceeds  on  his  ac- 
count. Knapp  V.  Williamsport  Nat.  Bank, 
(1882)  15  Fed.  Rep.  333;  Snyder  v.  Mt.  Ster- 
ling Nat.  Bank,  (1893)  94  Ky.  231;  Marion 
Nat.  Bank  v.  Thompson,  (1897)  101  Ky.  281; 
Citizens  Nat.  Bank  v,  Forman,  (1901)  111 
Ky.  206;  Haseltine  v.  Central  Nat.  Bank, 
(1900)  155  Mo.  66;  National  Bank  17.  Lewis, 
(1880)  81  N.  Y.  16;  Hade  t?.  McVay,  (1877) 
31  Ohio  St.  231;  Guthrie  v.  Reid,  (1884)  107 
Pa.  St.  251.  Contraj  Bobp  v.  Peoples*  Nat. 
Bank,  (1893)  92  Tenn.  444.  In  such  case 
usury  is  not  paid  until  the  note  is  paid  or  a 
judgment  is  entered  therefor,  for  up  to  such 
time  there  is  a  loctis  penitenticB  for  the  party 
charging  the  excessive  interest.  Duncan  17. 
to.  Pleasant  First  Nat.  Bank,  (1877)  26 
Pittsb.  Leg.  J.  N.  S.  (Pa.)  129,  8  Fed.  Cas. 
No.  4,135;  Lanham  v.  Crete  First  Nat.  Bank, 
(1894)  42  Neb.  757;  Hall  v.  Fairfield  First 
Nat.  Bank,  (1890)  30  Neb.  103;  Higley  v. 
Beverly  First  Nat.  Bank,  (1876)  26  Ohio  St. 
79;  Smith  t?.  Crete  First  Nat.  Bank,  (1894) 
42  Neb.  687. 

A  distinction  is  made  between  a  discount 
of  paper  of  a.  third  person  and  a  discount  of 
the  paper  of  the  borrower.  In  the  former 
case  payment  is  made  at  the  time  of  the  dis- 
count, while  in  the  latter  case  it  is  not  made 
until  the  note  or  obligation  is  paid.  In  the 
first  case  the  borrower  pays  the  amount 
charged  for  discount  in  the  negotiable  obliga- 
tion of  another,  while  in  the  latter  case  the 
borrower's  paper  does  not  have  its  inception 
and  hence  is  a  mere  promise  to  pay  made  at 
the  time  when  the  interest  is  taken.  Knapp 
V.  Williamsport  Nat.  Bank,  (1882)  15  Fed. 
Rep.  333;  Brown  v.  National  State  Bank, 
(1891)  3  U.  S.  App.  7;  National  Bank  v. 
Carpenter,  (1889)  52  N.  J.  L.  165;  Clarion 
Second  Nat.  Bank  v.  Morgan,  (1895)  165  Pa. 
St.  199;  Nash  17.  White's  Bank,  (1877)  68  N. 
Y.  396. 

Partial  payments  made  without  any  agree - 


« 


ment  or  understanding  between  the  parties  as 
to  their  application  will  be  applied  on  a  prin- 
cipal debt  and  not  on  the  interest.  Danforth 
f.  National  State  Bank,  (C.  C.  A.  1891)  48 
Fed.  Rep.  271;  Gadsden  First  Nat.  Bank  v. 
Denson,  (1896)  115  Ala.  650;  Newton  First 
Nat.  Bank  v.  Turner,  ( 1895 )  3  Kan.  App.  353 ; 
Hutchinson  First  Nat.  Bank  v.  MclnturfT, 
(1896)  3  Kan.  App.  536;  Sydnerv.  Mt.  Ster- 
ling Nat.  Bank,  (1893)  94  Ky.  231;  Citizens 
Nat.  Bank  v,  Forman,  (1901)  111  Ky.  206; 
Moniteau  Nat.  Bank  v.  Miller.  (1880)  73  Mo. 
187;  Haseltine  t?.  Central  Nat.  Bank,  (1900) 
155  Mo.  66;  North  Bend  First  Nat.  Bank  v. 
Miltonberger,  (1892)  33  Neb.  847;  Dorches- 
ter First  Nat.  Bank  t7.  Smith,  (1893)  36  Neb. 
199;  Hall  17.  Fairfield  First  Nat.  Bank,  (1890) 
30  Neb.  99 ;  National  State  Bank  v.  Brainard, 
(1891)  61  Hun  (N.  Y.)  339;  Cadiz  Bank  v. 
Slemmons,  (1877)  34  Ohio  St.  143;  Stout  v. 
Ennis  Nat.  Bank,  (1887)  69  Tex.  384;  Kinser 
V.  Farmer's  Nat.  Bank,  (1882)  58  Iowa  728. 

Under  a  state  statute  which  provides  that 
partial  payment  on  a  debt  bearing  interest 
shall  be  first  applied  to  the  extinguishment 
of  the  interest  then  due,"  where  a  statement 
is  made  of  various  accounts  and  a  large 
amount  thereof  is  paid  in  cash  and  a  new 
note  is  given  for  the  balance,  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  con- 
trary, that  the  interest  and  usury  in  the  prior 
transactions  were  paid  at  such  time,  and  the 
statute  of  limitations  for  the  recovery  of  the 
penalty  will  run  from  the  date  of  such  settle- 
ment. Louisville  Trust  Co.  v.  Kentucky  Nat 
Bank,  (1900)  102  Fed.  Rep.  442. 

A  presumption  of  application  by  the  debtor 
of  a  payment  toward  the  interest  does  not 
arise  from  the  fact  that  the  bank  so  applied 
the  payment  on  its  books  without  his  knowl- 
edge. Richmond  Second  Nat.  Bank  v.  Fitz- 
patrick,  (1901)   111  Ky.  228. 

Pa3nnent  on  renewaL  —  A  payment  of 
usurious  interest  or  any  interest  on  renewing 
a  note  discounted  or  given  at  a  usurious  rate 
is  a  payment  of  interest  and  will  not  be  ap- 
plied on  a  principal.  .  Richmond  Second  Nat. 
Bank  t?.  Fitzpatrick,  (190r)  111  Ky.  228; 
Peterborough  First  Nat.  Bank  t?.  Chi  Ids, 
( 1882)  133  Mass.  248;  Lanham  v.  Crete  First 
Nat.  Bank,  (1894)  42  Neb.  757.  Contra, 
Haseltine  t?.  Central  Nat.  Bank,  (1900)  155 
Mo.  66. 

A  transfer  of  property  by  the  maker  to  a 
surety  who  thereupon  assumed  the  note  and 
paid  it,  is  payment  by  the  maker  entitling 
him  to  sue  for  the  penalty.  Lasater  v.  Jacks- 
boro  First  Nat.  Bank,  (1903)   96  Tex.  3*5. 

Remission  of  usury  reserved.  —  If  the  note 
when  sued  on  includes  an  agreement  to  pay 
usurious  interest  or  interest  upon  usurious 
interest  the  holder  may  in  due  time  elect  to 
remit  such  interest,  and  it  cannot  then  be  said 
that  usurious  interest  was  paid  to  him. 
Brown  v.  Marion  Nat.  Bank,  (1898)  169  U. 
S.  419;  National  Bank  v.  Eyre,  (1879)  52 
Iowa  114;  Higley  17.  Beverley  First  Nat.  Bank, 
(1875)  26  Ohio  St.  81. 

In  a  suit  on  a  debt  in  which  usurious  in- 
terest is  reserved  where  the  amount  of  ex- 
cessive interest  is  deducted  from  the  judgment 
or  decree  there  is  no  payment  of  usury  within 
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the  statute.  Talbot  v.  Sioux  City  First  Nat. 
Bank,  (1898)  106  Iowa  361;  Kearney  v. 
Clarion  First  Nat.  Bank,  (1889)  129  Pa.  St. 
677. 

A  note  given  for  a  usurious  amount  which 
canies  legal  interest  on  its  face  cannot  be 
puiged  of  such  usury  by  having  the  amount 
of  excess  over  the  legal  rate  and  interest  on 
Bach  excess  credited  thereon  as  a  payment 
without  the  concurrence  of  the  maker,  so  as 
to  prevent  a  forfeiture  imder  this  section  of 
all  interest  which  it  carries.  National  Bank 
9.  Eyre,  (1879)  62  Iowa  114. 

III.   FOBFEITUBE  OF  InTEBEST. 

Interest-bearing  power  of  debt  destroyed. 
—  Where  usurious  interest  has  been  stipu- 
lated for  but  not  paid,  or  where  such  interest 
has  been  paid  in  advance,  the  illegality  of  the 
transaction  destroys  the  interest-bearing 
power  of  the  debt,  works  a  forfeiture  of  all 
interest  accruing  from  maturity  as  well  as 
that  accruing  after  maturity,  and  limits  the 
bank  to  the  recovery  of  the  sum  actually 
loaned  or  advanced  with  interest  at  the  legal 
rate  from  the  commencement  of  the  suit, 
where  the  usury  is  set  up  in  defense.  Bamet 
17.  Muncie  Nat.  Bank,  (1878)  98  U.  S.  555; 
Brown  v.  Marion  Nat.  Bank,  (1898)  169  U.  S. 
418;  Uniontown  First  Nat.  Bank  17.  StaufTer, 

(1880)  1  Fed.  Rep.  187;  Danforth  v.  Na- 
tional State  Bank,  (C.  C.  A.  1891)  48  Fed. 
Rep.  271;  Farmers',  etc.,  Bank  v.  Hoagland, 

(1881)  7  Fed.  Rep.  169;  Wiley  f?.  Starbuck, 
(1873)  44  Ind.  298;  Shafer  v.  Russell  First 
Nat.  Bank,  (1894)  63  Kan.  614;  Fraker  t;. 
Galium,  (1881)  24  Kan.  679;  Alves  i;.  Hen- 
derson Nat.  Bank,  (1888)  89  Ky.  126;  Marion 
Nat-  Bank  v,  Thompson,  (1897)  101  Ky.  277; 
Richmond  Second  Nat.  Bank  v.  Fitzpatrick, 

(1901)  111  Ky.  228;  Peterborough  First 
Nat.  Bank  v,  Ghilds,  (1882)  133  Mass.  248; 
Citizena'  Nat.  Bank  v.  Donnell,  (1903)  172 
Mo.  384;  Hall  v.  Fairfield  First  Nat.  Bank, 
(1800)  30  Neb.  99;  McGhee  v.  Tobias  First 
Nat.  Bank,  (1894)  40  Neb.  92;  Norfolk  Nat. 
Bank  v.  Schwenk,  (1895)  46  Neb.  381; 
Tomblin  «.  Higgins,  (1897)  53  Neb.  92;  Na- 
tional Bank  v.  Lewis,  (1880)  81  N.  Y.  16; 
National  State  Bank* v.  Brainard,  (1891)  61 
Hun  (N.  Y.)  339;  Shunk  v.  Gallon  First  Nat. 
Bank,  (1872)  22  Ohio  St.  608;  Huntington 
f?.  Krejci,  (1881)  3  Ohio  Dec.  (Reprint)  632; 
Hade  v.  McVay,  (1877)  31  Ohio  St.  231; 
Brown  v,  Erie  Second  Nat.  Bank,  (1872)  72 
Pa.  St.  209;  Philadelphia  Third  Nat.  Bank 
V.  MiUer,  (1879)  90  Pa.  St.  241;  Lucas  t?. 
Government  Nat.  Bank,  (1876)  78  Pa.  St. 
228;  Guthrie  V,  Reid,  (1884)  107  Pa.  St. 
251. 

In  case  of  renewal  notes.  —  In  the  case  of 
a  series  of  renewal  notes  given  for  the  con- 
tinuance of  the  same  original  loan  a  taint  of 
usury  in  the  first  transaction  follows  down 
through  all  later  transactions  limiting  the 
reeoveiy  to  the  face  value  of  the  note  less  all 
items  of  interest  included  therein  during  any 
stage  of  the  transaction  if  the  forfeiture 
clause  is  relied  on.  Brown  v.  .Marion  Nat. 
Bank,  (1898)  169  U.  S.  416;  Farmers',  etc., 
Bank  v.  Hoagland,   (1881)  7  Fed.  Rep.  169; 


Pickett  V.  Merchants'  Nat.  Bank,  (1877)  32 
Ark.  346;  Meade  Genter  First  Nat.  Bank  i>. 
Grimes,  (1892)  49  Kan.  219;  Sydmer  v.  Mt. 
Sterling  Nat.  Bank,  (1893)  94  Ky.  231; 
Marion  Nat.  Bank  v.  Thompson,  (1807)  101 
Ky.  277 ;  Peoples  v.  Stanford  First  Nat.  Bank, 
16  Ky.  L.  Rep.  748;  Peterborough  First  Nat. 
Bank  v.  Ghilds,  (1882)  133  Mass.  248;  Citi- 
zens' Nat.  Bank  v,  Donnell,  (1903)  172  Mo. 
384;  Exeter  Nat.  Bank  r.  Orchard,  (1894)  30 
Neb.  485;  Gadiz  Bank  v.  Slemnions,  11877) 
34  Ohio  St.  142;  Gake  v.  Lebanon  First  Nat. 
Bank,  (1878)  86  Pa.  St.  303;  Overholt  v.  Na- 
tional Bank,  (1876)  82  Pa.  St.  490.  Contra, 
Brown  v.  Marion  Nat.  Bank,  (1892)  92  Ky. 
007;  National  Bank  v.  Davis,  (1877)  8  Biss. 
(U.  S.)  100,  17  Fed.  Gas.  No.  10,038.  These 
cases  must  be  considered  as  overruled  by  the 
cases  cited  above. 

Collateral  notes.  —  Usurious  interest 
charged  in  an  account  may  be  set  up  in  de- 
fense to  collateral  notes  given  to  secure  over 
drafts  on  such  accounts.  Philadelphia  Third 
Nat.  Bank  v.  Miller,  (1879)  90  Pa.  St.  241. 

Waiver  of  forfeiture.  —  The  forfeiture  de- 
clared by  the*  statute  is  not  waived  or  avoided 
by  the  giving  of  a  separate  note  for  the  in- 
terest. Brown  v,  Marion  Nat.  Bank,  (1898) 
169  U.  S.  418;  Marion  Nat.  Bank  v,  Thomp- 
son, (1897)  101  Ky.  277;  Gitizens'  Nat.  Bank 
V,  Donnell,   (1903)    172  Mo.  384. 

The  defense  of  usury  Ib  available  in  any 
court  to  defeat  a  recovery  of  interest.  Na- 
tional Bank  t?.  Eyre,  (1879)  62  Iowa  114; 
Grundy  Genter  First  Nat.  Bank  v,  Moore, 
(1891)  83  Iowa  740;  Peoples  t;.  Stanford 
First  Nat.  Bank,  16  Ky.  L.  Rep.  748;  Peter- 
borough First  Nat.  Bank  v.  Ghilds,  (1881) 
130  Mass.  619;  Hade  v.  McVay,  (1877)  31 
Ohio  St.  231. 

Personal  defense.  —  It  has  been  held  that 
usury  is  a  personal  defense  and  is  only  avail- 
able to  the  parties  to  the  usurious  transac- 
tion. Pickett  V,  Merchants'  Nat.  Bank, 
(1877)  32  Ark.  b46;  Lazear  v.  National 
Union  Bank,  (1879)  52  Md.  78;  Importers', 
etc.,  Nat.  Bank  v.  Littell,  (1886)  47  N.  J.  L. 
233;  Bramhall  t7.  Atlantic  Nat.  Bank,  (1873) 
36  N.  J.  L.  243;  Smith  v.  Exchange  Bank, 
(1876)  26  Ohio  St.  141;  Bly  v.  Titusville 
Second  Nat.  Bank,  (1875)  79  Pa.  St.  453. 

The  maker  of  commercial  paper  free  from 
usury  in  its  inception  cannot  set  up  to  de- 
feat a  recovery  of  interest  the  fact  that  the 
instrument  was  purchased  from  the  payee  by 
the  bank  at  a  usurious  discount.  Lazenr  v. 
National  Union  Bank,  (1879)  6  Md.  78;  Im- 
porter's, etc.,  Nat.  Bank  v.  Littell,  (1885)  47 
N.  J.  L.  233;  Smith  v.  Exchange  Bank,  ( 1875) 
26  Ohio  St.  141;  Glarion  Second  Nat.  Bank 
V.  Morgan,  (1896)  166  Pa.  St.  199.  Contra, 
Danforth  v.  National  State  Bank,  (C.  G.  A. 
1891)  48  Fed.  Rep.  271;  Guthrie  t?.  Reid, 
(1884)   107  Pa.  St.  251. 

An  accommodation  indorser  or  maker  may, 
however,  set  up  the  defense  of  usury  to  defeat 
the  recovery  of  interest.  In  re  Wild,  (1873) 
11  Blatchf.  (U.  S.)  243;  National  Bank  t?, 
Lewis,  (1880)  81  N.  Y.  15;  Gake  v.  Lebanon 
First  Nat.  Bank,  (1878)  86  Pa.  St.  S03; 
Brown  v.  Erie  Second  Nat.  Bank,  (1872)  72 
Pa.  St.  209.     And  the  same  defens3  may  be 
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made  by  sureties.  Philadelphia  Third  Nat. 
Bank  v.  Miller,  (1879)  90  Pa.  St.  241. 

In    Bly   V.   Titusville   Second    Nat.   Bank, 

(1876)  79  Pa.  St.  453,  it  was  held  that  in  an 
action  against  A  as  indorser  of  a  note  given 
by  B  in  settlement  of  B's  liability  incurred  as 
accommodation  indorser  for  C,  A  could  not 
set  up  the  defense  that  the  transaction  be- 
tween B  and  C  was  tainted  with  usury. 

Defense  available  to  any  party.  —  It  has 
been  held,  however,  that  the  forfeiture  of  in- 
terest in  the  case  of  commercial  paper  dis- 
counted at  a  usurious  rate  following  the 
apparently  plain  provisions  of  the  sectiou  at- 
taches to  the  instrument  itself  and  the  de- 
fense is  available  to  any  party  thereto.  Dan- 
forth  V.  National  State  Bank,  (C.  C.  A.  1891) 
48  Fed.  Rep.  271;  Guthrie  v.  Reid,  (1884) 
107  Pa.  St.  261. 

In  Brown  v.  National  State  Bank,  (1891) 
3  U.  S.  App.  7,  the  acceptor  of  a  drajft  dis- 
counted at  a  usurious  rate  by  a  broker  for 
the  drawer  was  allowed  to  set  up  usury  to  de- 
feat a  recovery  of  interest  beyond  the  face 
of  the  draft. 

"  It  is  settled  law  that  where  a  national 
bank  takes,  receives,  or  charges  more  than 
the  legal  rate  of  interest  in  the  discount  of  a 
note,  the  interest-bearing  power  of  the  note  is 
destroyed.  And  when  once  so  destroyed  it 
remains  so.  The  taint  of  usury  clings  to  it 
until  paid.  It  is  a  dead  note  thereafter  so 
far  as  interest  is  concerned."  Guthrie  v. 
Reid,  (1884)  107  Pa.  St.  251,  quoted  in  Dan- 
forth  V.  National  State  Bank,  (C.  C.  A.  1891) 
48  Fed.  Rep.  277. 

Borrower  a  director.  —  The  borrower  is  not 
estopped  to  defend  against  a  recovery  of  in- 
terest on  the  ground  of  usury  because-  of  the 
fact  that  he  is  a  director  of  the  bank.  Cadiz 
Bank  v.  Slemmons,  (1877)  34  Ohio  St.  142. 

Defense  where  bank  innocent.  —  So  the  de- 
fense may  be  made  by  the  maker  of  the  note 
where  the  note  was  tainted  with  usury  in  its 
inception  and  before  title  thereto  was  taken 
'by  the  bank  whose  purchase  was  free  from 
usury.  Springfield  First  Nat.  Bank  v. 
Haulenbeek,  (1892)  65  Hun  (N.  Y.)  64.  But 
see  Bramhall  v.  Atlantic  Nat.  Bank,  (1873) 
36  N.  J.  L.  249. 

Limitation  of  action.  —  The  statutory 
limitation  of  two  years  is  not  applicable  to 
the  defense  of  usury  to  defeat  the  recovery  of 
interest.       Pickett  v.  Merchants*  Nat.  Bank, 

(1877)  32  Ark.  346;  Peterborough  First  Nat. 
Bank  v.  Childs.  (1881)  130  Mass.  519;  Moni- 
teau Nat.  Bank  v.  Miller,  (1880)  73  Mo.  187. 
Contra  J  Higley  r.  Beverly  First  Nat.  Bank, 
(1875)  26  Ohio  St.  75. 

Banks  to  which  statute  is  applicable. — 
The  provision  limiting  the  forfeiture  to  the 
interest  applies  as  well  to  banks  established 
in  states  where  a  rate  of  interest  is  fixed  by 
law  as  to  banks  in  states  where  no  rate  is 
fixed.  Central  Nat.  Bank  v,  Pratt,  (1874) 
116  Mass.  639. 

IV.  Penalty. 

Liability  for  penalty.  —  The  bank  is  not 
liable  for  the  penalty  of  twice  the  amount  of 
interest  paid  unless  the  overcharge  was  know- 
ingly   received    by    the    bank.     Wheeler    v. 


Union  Nat.  Bank,  (1877)  96  U.  S.  268; 
Slaughter  t7.  Montgomery  First  Nat.  Bunk, 
(1895)  109  Ala.  167;  Henderson  Nat.  Bank 
V.  Alves,  (1891)  91  Ky.  142;  Hall  v.  Fair- 
field First  Nat.  Bank,  (1890)  30  Neb.  99; 
Schuyler  Nat.  Bank  v.  Bollong,  (1888;  24 
Neb.  821. 

A  national  bank  is  not  liable  for  the  pen- 
alty where  it  sold  and  assigned  the  note  be- 
fore maturity  in  good  faith,  and  acted  merely 
as  the  assignee's  agent  in  collecting  the  prin- 
cipal and  usurious  interest.  North  Bend 
First  Nat.  Bank  v.  Miltonberger,  (1892)  33 
Neb.  847. 

In  an  action  to  recover  the  penalty  of 
double  the  interest  paid,  the  bare  indorsement 
of  a  note  in  the  usual  course  of  business  by  a 
national  bank  raises  no  presumption  in  its 
own  favor  as  against  the  maker  thereof  from 
whom  it  has  collected  usurious  interest,  but 
ownership  in  a  third  party  at  the  time  when 
it  demanded  and  received  payment  must,  like 
other  defenses,  be  proved  by  the  bank.  North 
Bend  First  Nat.  Bank  v,  Miltonberger,  (1802) 
33  Neb.  851. 

Actual  payment  necessary.  —  The  bank  is 
not  liable  for  the  penalty  unless  the  unlawful 
interest  has  been  actually  paid.  Talbot  17. 
Sioux  City  First  Nat.  Bank,  (1902)  186  U. 
S.  181;  Brown  v.  Marion  Nat.  Bank,  (1898) 
169  U.  S.  419;  Talbot  v.  Sioux  City  First  Nat. 
Bank,  (1898)  106  Iowa  361;  Kearney  «. 
Clarion  First  Nat.  Bank,  (1889)  129  Pa.  St. 
677. 

Voluntary  payment  of  both  principal  and 
interest  will  not  prevent  jecovery  of  the  pen- 
alty. Tobias  First  Nat.  Bank  v.  Bamett, 
(1897)  51  Neb.  397. 

Several  payments.  —  It  is  immaterial 
whether  the  interest  was  paid  in  one  or  in 
several  payments,  provided  such  payments 
were  made  within  the  period  limited.  Hinter- 
mister  v.  Chittenango  First  Nat.  Bank, 
(1876)  64  N.  Y.  212. 

Effect  of  former  judgment.  —  A  debtor  who 
has  actually  paid  excess  interest  is  not  pre- 
cluded from  recovering  the  penalty  for  the 
exactions  of  usurious  interest  by  the  fact  that 
he  has  pleaded  usury  in  defense  to  a  suit  on 
the  note  and  has  recovered '  judgment  therein 
forfeiting  the  interest.  Gadsden  First  Nat. 
Bank  v.Denson,  (1896)   116  Ala.  660. 

The  payment  of  the  principal  sum  is  not 
a  condition  precedent  to  the  right  to  main- 
tain an  action  for  the  penalty.  Exeter  Nat. 
Bank  t?.  Orchard,  (1895)  43  Neb.  679;  Dor- 
chester First  Nat.  Bank  v.  Smith,  (1893)  36 
Neb.  199;  Monongahela  Nat.  Bank  v.  Over- 
holt,  (1880)  96  Pa.  St.  327;  Lebanon  Nat. 
Bank  v.  Karmany,  (1881)  98  Pa.  St.  66; 
Lynch  v.  Merchants  Nat.  Bank,  (1883)  22  W. 
Va.  654.  Contra,  Haseltine  v.  Central  Nat. 
Bank,  (1900)  156  Mo.  66,  which  case,  how- 
ever, apparently  fails  to  discriminate  be- 
tween a  reservation  and  an  actual  pajnnent  of 
the  interest. 

A  demand  is  not  a  condition  precedent  to 
the  right  to  maintain  an  action  for  the  pen- 
alty. Newton  First  Nat.  Bank  v.  Turner, 
(1895)  3  Kan.  App.  362. 

Who  may  sue  for  penalty.  —  One  of  the 
joint  makers  of  a  note  on  which  illegal  in- 
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terest  has  been  paid  by  the  other  joint  maker 
eumot  sue  for  the  penalty,  Timberlake  i;. 
Firat  Nat  Bank,  (1890)  43  Fed.  Rep.  231; 
Concordia  First  Nat.  Bank  v.  Rowley,  (1893) 
52  Kan.  394;  and  where  illegal  interest  has 
been  paid  by  such  makers  individually  they 
cannot  unite  in  one  action  to  recover  the  pen- 
alty, though  they  have  paid  equal  amounts. 
Teague  t?.  Salina  First  Nat.  Bank,  (1897)  5 
Kan.  App.  300.  The  rule  is  different,  how- 
ever, in  the  case  of  a  note  made  by  partners, 
where  the  firm  paid  the  illegal  interest.  Al- 
bion Nat.  Bank  t?.  Montgomery,  (1898)  54 
Neb.  681;  Lasater  v.  Jacksboro  First  Nat. 
Bank,  (Tex.  Civ.  App.  1902)  72  S.  W.  Rep. 
1054. 

An  accommodation  indorser  cannot  sue  to 
recover  back  usurious  interest  paid  by  the 
maker  of  the  note.  Bly  v.  Titusville  Second 
Nat.  Bank,  (1875)  79  Pa.  St.  453. 

The  right  to  recover  the  penalty  is  personal 
and  cannot  be  transferred  by  the  ordinary 
sale  and  assignment  of  the  right.  Pardoe  v. 
Iowa  SUte  Nat.  Bank,  (1898)  106  Iowa  348. 
But  see  Lasater  v,  Jacksboro  First  Nat. 
Bank,  (Tex.  Ov.  App.  1902)  72  S.  W.  Rep. 
1064. 

The  term  ''legal  representatives"  as  used 
in  this  section,  has  been  held  to  include  a  re- 
ceiver, Barbour  v.  National  Exch.  Bank, 
(1887)  45  Ohio  St.  133;  a  trustee.  Tiffany 
r.  National  Bank,  (1873)  18  Wall.  (U.  S.) 
409;  an  assignee  in  bankruptcy,  Wright  v. 
Greensburg  First  Nat.  Bank,  (1878)  8  Biss. 
(U.  S.)  243,  30  Fed.  Cas.  No.  18,078;  In  re 
Prescott,  (1874)  5  Biss.  (U.  S.)  523,  19  Fed. 
Gas.  No.  11,389;  Crocker  v.  Chetopal  First 
Nat.  Bank,  (1876)  4  Dill.  (U.  S.)  368,  6 
Fed.  Cas.  No.  3,397 ;  Markson  v.  Kansas  City 
First  Nat.  Bank,  (1876)  16  Fed.  Cas.  No. 
9,097;  National  Bank  v.  Trimble,  (1884)  40 
Ohio  St.  629;  Monongahela  Nat.  Bank  v. 
OverhoU,  (1880)  96  Pa.  St.  327;  and  an  as- 
signee for  benefit  of  creditors  under  a  com- 
mon-law deed  of  assignment,  Louisville  Trust 
Go.  17.  Kentucky  Nat.  Bank,  (1898)  87  Fed. 
Rep.  143;  Henderson  Nat.  Bank  v.  Alves, 
(1891)  91  Ky.  146.  See  also  Louisville  Trust 
Go.  V.  Kentucky  Nat.  Bank,  (1900)  102  Fed. 
Rep.  442  {follotoing  but  criticising  prior 
holding  in  Louisville  Trust  Co.  v.  Kentucky 
Nat.  Bank,  (1898)  87  Fed.  Rep.  143). 
Contra,  Bamits  v.  Hamilton  First  Nat.  Bank, 
(1876)  1  Cine.  L.  Bui.  45,  2  Fed.  Cas.  No. 
1.034,  and  Osbom  f?.' Athens  First  Nat.  Bank, 
(1896)  175  Pa.  St.  494,  in  which  latter  case 
it  was  held  that  the  question  w^hether  a  vol- 
untary assignee  for  the  benefit  of  creditors  is 
a  legal  representative  within  the  meaning  of 
the  law,  must  depend  upon  the  local  law  and 
procedure;  and  this  reasoning  may  explain 
the  ooAflict  in  the  decisions,  though  it  is  not 
li^enerally  set  out  as  the  ground  of  the  hold- 
ings. 

The  term  has  also  been  held  to  include  an 
assignee  of  the  right  to  recover  the  penalty. 
Lasater  v.  Jacksboro  First  Nat.  Bank,  (1003) 
96  Tex.  345. 

But  such  term  does  not  include  an  indorser 
of  a  bill  of  exchange  (Bamett  r.  Muncie  Nat. 
Bank.  (1870)  1  Cine.  L.  Bui.  45,  2  Fed.  Cas. 
No.  1,026,  affirmed  (1878)  98  U.  S.  555),  nor 


a    judgment   creditor.     Barrett   v.    National 
Bank,  (1887)  85  Tenn.  426. 

Jurisdiction.  —  Under  the  last  clause  of 
this  section  the  state  courts  have  jurisdiction 
of  actions  for  penalties.  Charlotte  First 
Nat.  Bank  v.  Morgan,  (1889)  132  U.  S.  141, 
a/^rmin^.(  1885)  93  N.  Car.  352;  Henderson 
Nat.  Bank  v.  Alves,  (1891)  91  Ky.  142;  Na- 
tional Bank  v.  Johnson,  (1891)  91  Ky.  181; 
Ordway  v.  Central  Nat.  Bank,  (1877)  47  Md. 
217;  Schuyler  Nat.  Bank  t?.  Bollong,  (1888) 
24  Neb.  821;  Tecumseh  First  Nat.  Bank  v. 
Overman,  (1887)  22  Neb.  116;  Schuyler  Nat. 
Bank  v.  Bollong,  (1893)  37  Neb.  620;  Mor- 
gan V.  Charlotte  First  Nat.  Bank,  (1885)  93  N. 
Car.  352,  a^rmed(  1889)  132  U.  S.  141;  Hade  t?. 
McVay,  (1877)  31  Ohio  St.  231;  Clarion 
First  Nat.  Bank  V.  Gruber,  (1879)  91  Pa.  St. 
377;  Bletzr.  Columbia  Nat.  Bank,  (1878)  87 
Pa.  St.  87;  Lebanon  Nat.  Bank  v.  Karmany, 
(1881)  98  Pa.  St.  65;  Pottsville  Bank  v. 
Lucas,  1  Leg.  Chron.  (Pa.)  321;  Gruber  f?. 
Clarion  First  Nat.  Bank,  (1878)  87  Pa.  St. 
465;  Lynch  v.  Merchants  Nat.  Bank,  (1883) 
22  W.  Va.  554. 

Where  both  plaintiff  and  defendant  are  citi- 
zens of  another  state  the  court  will  not  take 
jurisdiction.  Missouri  River  Tel.  Co.  v. 
Sioux  City  First  Nat.  Bank,  (1874)  74  lU. 
217^  Thomp.  Nat.  Bank  Cas.  401. 

Limitation  of  action.  —  "The  time  the 
usurious  transaction  occurred "  does  not 
mean  the  time  of  the  making  of  the  usurious 
contract  nor  yet  the  payment  of  the  usurious 
note  or  loan,  but  the  actual  payment  of  the 
interest  from  which  the  penalty  arises.  Brown 
V.  Marion  Nat.  Bank,  (1898)  169  U.  S.  419; 
Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank, 
(1898)  87  Fed.  Rep.  143,  (1900)  102  Fed. 
Rep.  442 ;  Gadsden  First  Nat.  Bank  v..  Den- 
son,  (1896)  115  Ala.  650;  Kinser  t?.  Farmer's 
Nat.  Bank,  (1882)  58  Iowa  728;  Henderson 
Nat.  Bank  v.  Alves,  ( 1891 )  91  Ky.  142 ;  Dor- 
chester First  Nat.  Bank  v.  Smith,  (1893)  36 
Neb.  199;  Smith  v.  Crete  First  Nat.  Bank, 
(1894)  42  Neb.  687;  Lanham  v.  Crete  First 
Nat.  Bank,  (1894)  42  Neb.  757;  National 
Bank  v.  Carpenter,  (1889)  52  N.  J.  L.  165; 
Carpenter  v.  National  Bank,  (1887)  50  N.  J. 
L.  6;  National  Bank  v.  Trimble,  (1884)  40 
Ohio  St.  629;  Stephens  v.  Monongahela  Nat. 
Bank,  (1878)  88  Pa.  St.  157;  Brown  v.  Erie 
Second  Nat.  Bank,  (1872)  72  Pa.  St.  209; 
Monongahela  Nat.  Bank  v.  Overholt,  (1880) 
96  Pa.  St.  327;  Lasater  v,  Jacksboro  First 
Nat.  Bank,  (Tex.  Civ.  App.  1902)  72  S.  W. 
Rep.  1054;  Lynch  v.  Merchants  Nat.  Bank, 
(1883)  22  W.  Va.  554.  See  also  McBroom  v. 
Scottish  Mortg.,  etc.,  Co.,  (1894)  153  U.  S. 
328. 

Merely  including  usurious  interest  in  a  new 
loan  or  a  renewal  note  is  not  sufficient  to  set 
the  statute  running.  Daingerfield  Nat.  Bank 
V.  Ragland,  (1901)  181  U.  S.  46;  Brown  v, 
Marion  Nat.  Bank,  (1898)  169  U.  S.  416; 
Louisville  Trust  Co.  v.  Kentucky  Nat.  Bank, 
(1898)  87  Fed.  Rep.  143,  (1900)  102  Fed. 
Rep.  442.  But  see  Duncan  v.  Mt.  Pleasant 
First  Nat.  Bank,  (1877)  26  Pittsb.  Leg.  J.  N. 
S.  (Pa.)  129,  8  Fed.  Cas.  No.  4,135,  where  a 
new  note  given  by  a  different  maker  was  held 
to  be  a  payment. 
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In  Talbot  v.  Sioux  City  First  Nat.  Bank, 
( 1898)  106  Iowa  361,  it  wajs  intimated  though 
not  decided  that  the  usurious  transaction  oc- 
curred at  a  time  when  a  bond  which  included 
usury  in  prior  indebtedness  was  given  in  set- 
tlement, the  bond  itself  carrying  only  the 
legal  rate. 

Each  payment  is  regarded  as  a  transaction 
within  the  intent  of  the  statute,  so  that  on 
successive  payments  of  interest  on  renewals 
of  the  same  loan  the  limitation  runs  from  the 
time  when  each  payment  is  made.  Kinser  v. 
Farmer's  Nat.  Bank,  (1882)  68  Iowa  728; 
Bobo  V.  People's  Nat.  Bank,  (1893)  92  Tenri. 
444;  Lynch  v.  Merchants  Nat.  Bank,  (1883) 
22  W.  Va.  554.  Contra,  Duncan  v,  Mt.  Pleas- 
ant First  Nat.  Bank,  (1877)  26  Pittsb.  Leg. 
J.  N.  S.  (Pa.)  129,  8  Fed.  Cas.  No.  4,135, 
wherein  it  was  held  that  the  limitation  did 
not  begin  to  run  until  the  actual  payment  of 
the  loan,  for  until  then  the  bank  might  elect 
to  apply  the  payments  on  the  principal;  but 
the  authority  of  this  case  may  well  be  doubted 
for  failure  to  distinguish  between  an  actual 
paynient  and  a  mere  reservation  of  usury. 

Set  off.  —  In  a  suit  to  recover  the  penalty 
defendant  cannot  set  o|f  a  judgment  or  other 
claim  held  by  it  against  plaintiff.  More- 
house t\  Oswego  Second  Nat.  Bank,  (1883)  30 
ITun  (N.  Y.)  628;  Lebanon  Nat.  Bank  v, 
Karmany,  (1881)  98  Pa.  St.  65.  But  see, 
however,  Norfolk  Nat.  Bank  v,  Schwenk, 
(1895)  46  Neb.  381. 

The  recovery  in  the  case  of  usurious  in- 
terest paid  is  double  the  amount  of  all  in- 
terest paid  down  to  the  time  of  trial,  and  not 
merely  double  the  excess  over  the  legal  rate. 
Lake  Benton  First  Nat.  Bank  t?.  Watt,  (1902) 
184  U.  S.  151 ;  Louisville  Trust  Co.  v.  Ken- 
tucky Nat.  Bank.  (1900)  102  Fed.  Rep.  442; 
Hill  V.  National  Bank,  (1883)  15  Fed.  Rep. 
432;  Markson  v.  Kansas  City  First  Nat. 
Bank,  (1876)  9  Chicago  Leg.  N.  108,  16  Fed. 
Cas.  No.  9,097;  Crocker  v.  Chetopal  First 
Nat.  Bank,  (1876)  4  Dill.  (U.  S.)  358,  6  Fed. 
Cas.  No.  3,397;  Louisville  Trust  Co.  v.  Ken- 
tucky Nat.  Bank,  (1898)  87  Fed.  Rep.  143; 
National  Bank  v.  Davis,  (1877)  8  Biss.  (U. 
S.)  100,  17  Fed.  Cas.  No.  10,038;  National 
Exch.  Bank  v.  Moore,  (1868)  2  Bond  (U.  S.) 
170,  17  Fed.  Cas.  No.  10,041;  Hutchinson 
First  Nat.  Bank  v.  Mclnturflf,  (1896)  3  Kan. 
A  pp.  536;  Henderson  Nat.  Bank  v.  A  Ives, 
(1891)  91  Ky.  142;  National  Bank  v.  John- 
son, (1891)  91  Ky.  181;  Richmond  Second 
Nat.  Bank  v.  Fitzpatrick,  (1901)  111  Ky. 
228;  Watt  v.  Lake  Benton  First  Nat.  Bank, 
(1899)  76  Minn.  468;  Schuyler  Nat.  Bank  t?. 
Bollong,  (1888)  24  Neb.  821;  National  Bank 
17.  Trimble,  (1884)  40  Ohio  St.  629;  Lebanon 
Nat.  Bank  t?.  Karmany,  (1881)  98  Pa.  St. 
65.  Contra^  Hintermister  v.  Chittenango 
First  Nat.  Bank,  (1876)  64  N.  Y.  212,  modi- 
fying (1874)  3  Hun  (N.  Y.)  345;  Brown  t;. 
Erie  Second  Nat.  Bank,  (1872)  72  Pa.  St. 
209;  Bobo  v.  People's  Nat.  Bank,  (1893)  92 
Tenn.  444. 

The  sum  to  be  recovered  back  in  the  case 
of  usurious  interest  paid  is  a  penalty  and  not 
a  debt,  and  does  not  bear  interest  except  from 
the  institution  of  the  suit  therefor.  Higley 
V.  Beverly  First  Nat.  Bank,   (1875)  26  Ohio 


St.  76;  Columbia  Nat.  Bank  v,  Bletz,  (1882) 
2  Penny  (Pa.)  169;  Richmond  Second  Nat. 
Bank  v.  Fitzpatrick,   (1901)    111  Ky.  228. 

V.  Statutoby  Remedy  Exclusive. 

As,  without  the  statute  there  can  be  no  re- 
covery from  the  bank  for  usurious  interest 
actually  paid,  and  as  the  statute  which 
creates  the  right  to  such  recovery  also  pre- 
scribes the  remedy,  that  remedy  is  exclusive 
of  all  others  for  the  enforcement  of  such 
right.  Farmers,  etc..  Bank  v,  Dearing,  ( 1875  ) 
91  U.  S.  29;  Stephens  v,  Monongahela  Nat. 
Bank,  (1884)  HI  U.  S.  197;  Haseltine  r. 
Central  Bank,  (1901)  183  U.  S.  132,  affirming 
(1900)  165  Mo.  58;  Schuyler  Nat.  Bank  v. 
Gadsden,  (1903)  191  U.  S.  451,  reversing 
Gadsden  v.  Thrush,  (1902)  63  Neb.  881, 
(1899)  58  Neb.  340,  (1898)  66  Neb.  565; 
Cox  t?.  Beck,  (1897)  83  Fed.  Rep.  269;  Wiley 
V.  Starbuck,  (1873)  44  Ind.  298;  Marion  Nat. 
Bank  17.  Thompson,  (1897)  101  Ky.  277;  Bar- 
ker V.  Rochester  Nat.  Bank,  (1879)  59  N.  H. 
310;  National  State  Bank  v.  Boylan,  (N.  Y, 
Super.  Ct.  Spec.  T.  1877)  2  Abb.  N.  Cas.  (N. 
y.)  216;  Oldham  v.  Wilmington  First  Nat. 
Bank,  (1881)  86  N.  Car.  241;  Clarion  First 
Nat.  Bank  v.  Gruber,  (1879)  91  Pa.  St.  377; 
Fayette  County  Nat.  Bank  v,  Dushane,  ( 1 880 ) 
96  Pa.  St.  340^  Dow  v.  Irasburgh  Nat.  Bank, 
(1877)  50  Vt.  112;  Hambright  v.  Cleveland 
Nat.  Bank,  (1879)  3  Lea  (Tenn.)  40;  Hill  r. 
National  Bank,  (1884)  56  Vt.  582.  Contra, 
Farrow  v.  First  Nat.  Bank,  (Ky.  1898)  47 
S.  W.  Rep.  594;  Steadman  v.  Redfield,  (1874) 
8  Baxt.   (Tenn.)   337. 

In  Exeter  Nat.  Bank  v.  Orchard,  (1894)  39 
Neb.  485,  though  the  principal  was  acknowl- 
edged, it  wa£(  held  that  a  debtor  was  not 
thereby  prevented  from  availing  himself  of 
any  defenses  on  account  of  usury,  to  which 
he  was  entitled  under  the  state  law,  and 
which  accrued  before  he  was  aware  that  the 
debt  had  been  assigned  to  a  national  bank, 
notwithstanding  he  subsequently  paid  usury 
to  the  bank. 

So  it  has  been  held  that  where  a  national 
bank,  in  order  to  evade  the  burdens  attaching 
to  its  position  as 'such,  causes  a  note  and 
mortgage  to  be  executed  to  a  third  person,  it 
will  not  be  permitted  to  show  the  trutli  to 
evade  the  burdens  cast  upon  it  by  a  contract 
in  the  form  which  has  been  chosen,  and  in 
such  case  a  remedy  unde)"  the  state  law  is 
applicable.  Gadsden  v.  Thrush,  (1898)  56 
Neb.  565. 

Set-off  of  interest  paid.  —  Where  interest 
greater  than  that  allowed  has  been  actually 
paid  neither  it  nor  subsequent  legal  interest 
paid  can  be  set  off  against  the  principal  sum 
in  an  action  to  recover  the  debt.  Bamet  r. 
National  Bank,  (1878)  98  U.  S.  555,  affirmed 
(1876)  1  Cine.  L.  Bui.  45,  2  Fed.  Cas.  No. 
1,026;  Driesbach  v.  Wilkes  Barre  Second 
Nat.  Bank.  (1881)  104  U.  S.  52;  Stephens  r. 
Monongahela  Nat.  Bank, (1834)  111  U.  S.197; 
Haseltine  v.  Central  Bank,  (1901)  183  U.  S. 
132,  affirmed  (1900)  155  Mo.  58;  Farmers*, 
etc..  Bank  v.  Hoasrland.  (1881)  7  Fed.  Rep. 
159:  Danforth  v.  National  State  Bank,  (C.  C. 
A.  1891)  48  Fed.  Rep.  271;  Rockwell  t?.  Far- 
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iners  Nat  Bank,  (1894)  4  Colo.  App.  562; 
Wiley  f?.  Sterbuck,  (1873)  44  Ind.  298;  Na- 
tional Bank  v.  Eyre,  52  Iowa  114;  Grundy 
Center  First  Nat.  Bank  v.  Moore,  (1891)  83 
Iowa  740;  Fraker  v.  Culluui,  (1881)  24  Kan. 
679;  Marion  Nat.  Bank  v.  Thompson,  (1897) 
101  Ky.  277;  Peterborough  First  Nat.  Bank 
r  Childs,  (1882)  133  Mass.  248,  (1881)  130 
Mass.  519;  Central  Nat.  Bank  v.  Pratt, 
(1874)     115    Mass.    539;  Davis    v,    Randall, 

(1874)  115  Mass.  547;  Central  Nat.  Bank  v, 
Haseltine,  (1900)  155  Mo.  68,  a/firmed (1901) 
183  U.  S.  132;  Bullmaster  v.  St.  Joseph, 
(1897)  70  Mo.  App.  60;  Norfolk  Nat.  Bank 
r.  Schwenk,  (1895)  46  Neb.  381;  Gadsden 
r.  Thrush,  (1898)  56  Neb.  565;  National 
Hank  v.  Lewis,  (1880)  81  N.  Y.  15;  Oldham 
r.  Wilmington  First  Nat.  Bank,  (1881)  86  N. 
Car.  241;  Higley  t?.  Beverly  First  Nat.  Bank, 

(1875)  26  Ohio  St.  75;  Huntington  v,  Krejci, 
(1881)  3  Ohio  Dec.  (Reprint)  532;  Hade  v. 
McVav,  (1877)  31  Ohio  St.  231;  Bly  v.  Titus- 
ville  Second  Nat.  Bank,  (1876)  79  Pa.  St. 
453;  Clarion  First  Nat.  Bank  t?.  Gruber, 
(1879)  91  Pa.  St.  377;  Fayette  County  Nat. 
Bank  i?.  Dushane,  (1880)  96  Pa.  St.  340; 
Childs  17.  Alexander,  (1884)  22  S.  Car.  169; 
Huggins  V.  Citizens  Nat.  Bank,  (1894)  6  Tex. 
Civ.  App.  33;  Comanche  Nat.  Bank  v.  Dab- 
ney,  (Tex.  Civ.  App.  1898)  44  S.  W.  Rep.  413. 

The  following  cases  to  the  contrary  may 
be  considered  as  overruled:  National  Bank  v. 
Davis.  (1877)  8  Biss.  (U.  S.)  100,  17  Fed. 
Gas.  No.  10,038;  In  re  Wild,  (1873)  11 
Blatcbf.  (U.  S.)  243;  Farrow  v.  First  Nat. 
Bank,  (Kv.  1898)  47  S.  W.  Rep.  594;  Moni- 
teau Nat.  Bank  t?.  Miller,  (1880)  73  Mo.  187; 
National  Bank  v,  Lewis,  (1878)  75  N.  Y.  616; 
Sbunk  V.  Gallon  First  Nat.  Bank,  (1872)  22 
Ohio  St.  508;  Cake  v.  Lebanon  First  Nat. 
Bank,  (1878)  86  Pa.  St.  303;  Brown  v.  Erie 
Second  Nat.  Bank,    (1872)    72  Pa.  St.  209; 


Lucas  V.  Government  Nat.  Bank,  (1876)  87 
Pa.  St.  228;  Stephens  v.  Monongahela  Nat. 
Bank,  (1878)  88  Pa.  St.  157;  Overholt  v. 
National  Bank,  (1876)  82  Pa.  St.  490. 

In  a  suit  to  foreclose  a  mortgage  on  real 
estate  given  to  the  president  of  a  national 
bank  as  security  for  a  loan  by  the  bank  in 
practical  violation  of  the  statute,  defendant 
cannot  plead  as  an  offset  under  the  state  law 
the  usury  paid  on  the  debt.  Schuyler  Nat. 
Bank  v.  Gadsden,  (1903)   191  U.  S.  451. 

A  surety  stands  in  no  better  position  than 
his  principal  in  this  respect.  Stephens  v. 
Monongahela  Nat.  Bank,  (1884)  111  U.  S. 
197;  Wiley  v.  Starbuck,  (1873)  44  Ind.  298. 

Norfolk  Nat.  Bank  v,  Schwenk,  (1895)  46 
Neb.  381,  was  an  action  brought  by  the  maker 
of  a  series  of  renewal  notes  to  cover  the  pen- 
alty of  double  the  amount  of  usurious  interest 
paid  on  the  first  note  and  on  subsequent  ex- 
tensions in  the  shape  of  renewals,  and  the  de- 
fendanl^  sought  to  recover  as  a  counterclaim 
the  amount  of  the  last  renewal  note  not  then 
paid.  The  payments  of  usurious  interest  had 
been  made  more  than  two  years  before  the  ac- 
tion was  brought.  The  court  evidently 
treated  the  action  as  though  it  had  been 
brought  by  the  bank  to  recover  on  the  notes, 
and  held  that  the  plaintiff  could  not  set  off 
against  the  defendant's  demand  the  amount 
paid  as  interest  on  the  usurious  transactions. 

Set-off  of  penalty.  —  The  penalty  cannot 
be  set  off  in  an  action  on  the  debt.  Slaughter 
V.  Montgomery  First  Nat.  Bank,  (1895)  109 
Ala.  157;  Ellis  v.  Olney  First  Nat.  Bank, 
(1882)  11  111.  App.  275;  Peterborough  First 
Nat.  Bank  v.  Childs,  (1882)  133  Mass.  248; 
Brown  v.  Erie  Second  Nat.  Bank,  (1872)  72 
Pa.  St.  209.  Contra,  Wachovia  Nat.  Bank  v. 
Ireland,  (1898)  122  N.  Car.  571.  See  also 
Shinkle  v.  Ripley  First  Nat.  Bank,  (1872)  22 
Ohio  St.  516. 


Sec.  5199.  [Dividends.']  The  directors  of  any  association  may,  semi- 
annually, declare  a  dividend  of  so  much  of  the  net  profits  of  the  association  as 
they  shall  judge  expedient;  but  each  association  shall,  before  the  declaration 
of  a  dividend,  carry  one-tenth  part  of  its  net  profits  of  the  preceding  half-year 
to  its  surplus  fund  until  the  same  shall  amount  to  twenty  per  centum  of  its 
capital  stock.     [jB.  S.] 


Act  of  June  3, 1864,  ch.  106,  13  Stat.  L.  109. 

The  stockholders  have  a  right  to  dividends 
where  the  surplus  of  the  corporation  prop- 
erly applicable  thereto  is  without  doubt 
ample  for  the  purpose,  and  where  the  di- 
rectors or  a  majority  of  them,  acting  in  bad 
faith  and  without  reasonable  excuse,  refuse  to 
declare  a  dividend,  a  state  court  may  inter- 
pose in  favor  of  the  minority  stockholders  to 
compel  the  directors  to  declare  a  dividend. 
Hiscock  r.  Lacy,  (Supm.  Ct.  Spec.  T.  1894) 
9  Misc.  (N.  Y.)  578. 

A  dividend  once  declared  by  the  bank  can- 
i»t  be  withheld  merely  for  the  purpose  of 
creating  a  surplus  fund.  Seeley  v.  New  York 
Nat.  Exch.   Bank,    (1878)    8  Daly    (N.   Y.) 


403;   Beers  v.   Bridgeport  Spring  Co.,   2  N. 
Y.  Wkly.  Dig.  8. 

Unlawful  payment.  —  Where,  on  the  vohin- 
tary  liquidation  of  the  bank,  a  dividend  out 
of  its  capital  stock  is  paid  and  received  in 
good  faith,  the  solvency  of  the  bank  not 
being  affected  thereby,  the  shareholders  are 
not  liable  to  refund  such  dividend  at  the  suit 
of  a  receiver  appointed  on  the  subsequent  in- 
solvency of  the  bank.  Lawrence  v.  Green  up, 
(C.  C.  A.  1899)  97  Fed.  Rep.  906.  For  the 
capital  stock  of  the  bank  does  not  constitute 
a  trust  fund  for  the  payment  of  debts.  Mc- 
Donald V,  Williams,  (1*899)  174  U.  S.  397; 
liawrence  r.  Greenup,  (C.  C.  A.  1899)  97 
Fed.  Rep.  906. 


Sec.  5200.   [Limit  to  liabilities  which  may  he  incvrred  hy  any  one  person, 
etc.]   The  total  liabilities  to  any  association,  of  any  person,  or  of  any  company, 
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cprporation,  or  firm  for  money  borrowed,  including,  in  the  liabilities  of  a  com- 
pany or  firm,  the  liabilities  of  the  several  members  thereof,  shall  at  no  time 
exceed  one-tenth  part  of  the  amount  of  the  capital  stock  of  such  association 
actually  paid  in.  But  the  discount  of  bills  of  exchange  drawn  in  good  faith 
against  actually  existing  values,  and  the  discount  of  commercial  or  business 
paper  actually  owned  by  the  person  negotiating  the  same,  shall  not  be  con- 
sidered as  money  borrowed.     [R.  8,'\ 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  108. 

The  object  of  this  provision  of  the  statute 
was  to  guard  national  banks  from  the  hazard 
of  speculative  loans,  but  it  contemplated  and 
permitted  to  an  unlimited  amount  the  dis- 
count of  paper  used  and  required  in  facili- 
tating the  transfer  of  property  and  money 
in  the  transaction  of  the  legitimate  business 
of  the  country.  Oswego  Second  Nat.  Bank 
V.  Burt,  (1883)  93  N.  Y.  244. 

Drafts  against  existing  values.  —  Drafts 
may  be  bona  fide  bills  of  exchange  drawn 
upon  actual  existing  values  within  the  mean- 
ing of  the  statute,  though  not  accompanied 
by  specific  bills  of  lading  in  each  case.  It  is 
sufficient  if  they  are  drawn  against  property 
previously  consigned  and  existing  either  in 
its  original  form  or  in  the  shap>e  of  proceeds 
of  sales  in  the  hands  of  the  consignefes. 
Oswego  Second  Nat.  Bank  v,  Burt,  (1883)  93 
N.  Y.  233,  affirming  (1882)  20  Hun  (N.  Y.) 
672. 

Assets  of  reorganized  state  bank.  —  The 
statute  does  not  apply  to  a  national  bank 
organized  from  a  state  bank  which  at  the 
time  of  its  organization  took  from  the  state 
bank,  among  the  discounted  notes,  one  for  a 
larger  amount  than  the  national  bank  was 
auuiorized  to  loan  to  a  single  borrower,  nor 
to  a  note  subsequently  given  in  renewal 
thereof.  Allen  v.  Xenia  First  Nat.  Bank, 
(1872)  23  Ohio  St.  97. 

Effect  of  ultra  vires  act.  —  But  if  a 
greater  sum  is  loaned  than  is  allowed  by  the 
statute  the  loan  is  not  void,  and  that  fact 
cannot  be  set  up  in  defense  to  an  action  for 
the  recovery  of  the  money  so  loaned  or  any 
part  thereof.  Union  Gold  Min.  Co.  i?.  Rocky 
Mountain  Nat.  Bank,  (1877)  96  U.  S.  640; 
Shoemaker  v.  National  Mechanics'  Bank, 
(1869)  1  Hughes  (U.  S.)  101,  21  Fed.  Gas. 
No.  12,801;  Stewart  v.  National  Union  Bank, 
2  Abb.  (U.  S.)  424,   (1809)  23  Fed.  Gas.  No. 


13,436;  Wyman  v.  Citizens  Nat.  Bank, 
(1887)  29  Fed.  Rep.  734;  Mills  County  Nat. 
Bank  v.  Perry,  (1887)  72  Iowa  15;  Corcoran 
V,  Batchelder,  (1888)  147  Mass.  641;  Allen 
V.  Xenia  First  Nat.  Bank,  (1872)  23  Ohio 
St.  97;  Portland  Nat.  Bank  v.  Scott,  (1891) 
20  Oregon  421;  O'Hare  v.  Titusville  Second 
Nat.  Bank,  (1874)  77  Pa.  St.  96;  Bly  v. 
Titusville  Second  Nat.  Bank,  (1875)  79  Pa. 
St.  453;  Stephens  v.  Monongahela  Nat.  Bank. 
(1878)  88  Pa.  St.  157;  Allen  t>.  Warren 
First  Nat.  Bank,  (1889)  127  Pa.  St.  51; 
McCartney  v.  Kipp,   (1895)   171  Pa.  St.  644. 

Personal  liability  for  unlawful  act.  —  Di- 
rectors who  participate  in  or  consent  to  a 
loan  in  violation  oi  this  section  are  liable 
to  the  bank  for  all  losses  caused  thereby. 
Witters  v.  Sowles,  (1887)  31  Fed.  Rep.  1, 
(1890)  43  Fed.  Rep.  405;  Cockrill  v.  Coop«r, 
(1898)  67  U.  S.  App.  576,  reversing  Cockrill 
V.  Butler,  (1897)  78  Fed.  Rep.  679;  Stephens 
V.  Overstolz,  (1890)  43  Fed.  Rep.  466. 

Where  paper  representing  a  loan  in  excess 
of  the  limit  allowed  by  law  is  retired  by  the 
payment  of  dividends  declared,  when  bad 
paper  of  the  bank  reckoned  to  make  up  its 
surplus  and  as  a  foundation  for  its  dividend 
would  more  than  wipe  out  its  capital  stock, 
the  directors  consenting  to  such  loan  and 
dividend  are  personally  liable  lor  the  amount 
thereof.  Witters  v.  Sowles,  (1890)  43  Fed. 
Rep.  406. 

The  acceptance  of  a  check  where  the 
drawer  has  no  funds  on  deposit  is  a  loan  of 
the  credit  of  the  bank  rather  than  a  loan  of 
money,  and,  if  otherwise  unobjectionable,  is 
not  within  the  restriction  provided  by  this 
section.      (1882)    17  Op.  Atty.-Gen.  471. 

Penalty.  —  It  is  not  a  criminal  oflfense  to 
permit  an  individual  or  company  to  borrow 
at  one  time  more  than  one-tenth  of  the  cap- 
ital stock  actually  paid  in.  U.  S.  v.  Harper, 
(1887)   33  Fed.  Rep.  471. 


SbC.  5201.  [Associaiions  not  to  loan  or  purchase  their  own  stock.'\  No 
association  shall  make  any  loan  or  discount  on  the  security  of  the  shares  of  its 
own  capital  stock,  nor  1)0  tlie  purchaser  or  holder  of  any  such  shares,  unless 
such  security  or  purchase  shall  be  necessary  to  prevent  loss  upon  a  debt  previ- 
ously contracted  in  good  faith;  and  stock  so  purchased  or  acquired  shall,  within 
six  months  from  the  time  of  its  purchase,  be  sold  or  disposed  of  at  public  or 
private  sale;  or,  in  default  thereof,  a  receiver  may  be  appointed  to  close  up 
the  business  of  the  association,  according  to  section  fifty-two  hundred  and 
thirty-four.     [22.  8,] 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
110. 

What  constitutes  a  loan.  —  The  placing 
by  one  bank  of  its  funds  on  permanent  de- 
posit with  another  bank  is  a  loan  within  the 
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spirit  of  this  section.  -South  Bend  First  Nat. 
Bank  t?.  Lanier,  (1870)  11  Wall.  (U.  S.)  369. 
Effect  of  unlawful  agreement.  —  An  agree- 
ment by  a  bank  to  purchase  its  own  stock 
being  in  violation  of  this  section  cannot  be 
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enforced.  Bowden  v.  Santos,  (1877)  1 
Hughes  (U.  S.)  158,  3  Fed.  Cas.  No.  1,716; 
Atwater  v,  Stromberg,   (1899)   75  Minn.  277. 

And  it  has  been  held  that  in  case  of  a 
purchase  of  stock  in  violation  of  the  section 
the  bank  may  maintain  an  action  at  law  to 
recover  the  money  paid  without  tendering 
back  the  stock.  Burrows  v.  Niblack,  (C.  C. 
A.  1898)  84  Fed.  Rep.  Ill;  though  in  Chapin 
V.  Merchants  Nat.  Bank,  (Supm.  Ct.  Gen.  T. 
1888)  14  N.  Y.  St.  Rep.  272,  it  was  held  that 
in  a  case  of  a  purchase  of  its  own  stock  by  a 
bank  in  violation  of  the  statute  no  relief 
would  be  granted  by  the  court,  the  parties 
being  in  pari  delicto. 

Following  out  this  same  line  of  argument, 
it  has  been  held,  where  officers  of  a  bank 
used  bank  funds  to  buy  stock  of  the  bank  in 
their  own  names,  that  the  bank  could  not  be 
charged  as  owner.  Meyers  v.  Valley  Nat. 
Bank,  (1879)  18  Nat.  Bankr.  Reg.  34,  17 
Fed.  Cas.  No.  9,519;  Prosser  v.  Buffalo  First 
Nat.  Bank,  (1887)  106  N.  Y.  677;  Bundy  v, 
Jackson,  (1885)  24  Fed.  Rep.  628.  But  in 
such  case,  where  the  owner  acted  in  good 
faith  and  dealt  without  knowledge  of  the 
facts,  he  was  released  as  a  stockholder. 
Johnson  v.  Laflin,  (1878)  5  Dill.  (U.  S.) 
65,  13  Fed.  Cas.  No.  7,393,  affirming  (1880) 
103  U.  S.  800. 

In  an  action  against  the  receiver  of  a 
national  bank  to  recover  for  money  alleged 
to  have  been  loaned  to  the  bank,  the  plaintiff 
may  show  that  a  certificate  of  stock  in  such 
bank,  which  he  holds,  was  given  to  him  by 
the  bank  as  collateral  security  for  the  loan 
as  against  the  claim  of  the  receiver  that  the 
money  alleged  to  be  a  loan  was  the  purchase 
price  of  the  stock  which  stands  in  the  plain- 
tiff's name  on  the  books  of  the  bank.  Wil- 
liams r.  American  Nat.  Bank,  (C.  C.  A. 
1898)   85  Fed.  Rep.  376. 

Piircliase  to  protect  debt.  —  Where  a  na- 
tional bank  has  purchased  its  own  stock  to 
protect  itself  from  loss  upon  a  debt  previ- 
ously contracted,  it  is  bound  to  sell  the 
stock  within  six  months,  and  it  may  sell  on 
credit  and  take  the  purchaser's  note  with 
the  stock  as  collateral  to  secure  it,  provided 
this  is  done  in  good  faith.  Union  Nat.  Bank 
r.  Hunt,  (1882)  76  Mo.  439,  affirming  (1879) 
7  Mo.  App.  42. 

Agreement  to  return  shares.  —  A  stock- 
holder who  gave  his  note  to  a  national  bank 
in  payment  of  its  shares  of  stock  cannot  set 
up  in  defense  of  an  action  thereon  by  a  re- 
ceiver of  the  bank  that  the  officers  of  the 
bank  agreed  at  the  time  of  the  transaction 
that  when  the  note  fell  due  he  might,  at  his 
election,  return  the  shares  of  stock  therefor. 
Atwater  v,  Stromberg,   (1899)  75  Minn.  277. 


Conversion  of  stock.  —  The  bank's  ina- 
bility to  hold  its  own  shares  in  violation  of 
the  section  will  prevent  an  action  against  it 
for  the  conversion  of  its  own  capital  stock, 
as  a  judgment  in  such  action  woiild  vest  the 
title  to  the  converted  property  in  the  bank  as 
the  wrongdoer.  Meyers  v.  Valley  Nat.  Bank, 
(1879)  18  Nat.  Bankr.  Reg.  34,  17  Fed.  Cas. 
No.  9,519. 

A  subsequent  purchaser  in  good  faith  from 
the  bank  of  stock  purchased  by  it  in  viola- 
tion of  this  section  gets  a  good  title  as 
against  both  the  bank  and  its  creditors. 
Wallace  v.  Hood,  (1898)  89  Fed.  Rep.  11: 
Lantry  r.  Wallace,  (1901)  182  U.  S.  536, 
affirming  (C.  C.  A.  1899)  97  Fed.  Rep.  865. 

Agreement  to  donate  stock.  —  An  agree- 
ment by  the  president  of  a  national  bank  to 
give  to  the  plaintiff  ten  shares  of  its  stock 
if  he  would  act  as  director,  and  if  his  firm 
would  give  to  the  bank  all  of  its  business 
and  use  its  influence  in  behalf  of  the  bank, 
is  enforceable  where  the  bank  has  received 
the  benefits  arising  therefrom.  Rich  v.  State 
Nat.  Bank,   (1878)  7  Neb.  201. 

Effect  of  ultra  vires  loan.  —  While  the 
statute  in  terms  prohibits  a  national  bank 
from  making  a  loan  upon  the  security  of 
shares  of  its  own  stock,  yet  inasmuch  as  no 
penalty  is  imposed  either  upon  the  bank  or 
the  borrower  for  a  violation  of  its  provisions 
such  violation  cannot  be  urged  against  the 
validity  of  the  transaction  by  any  one  except 
the  government,  where  the  objection  is  not 
raised  before  the  contract  is  executed  or 
while  the  security  is  in  the  hands  of  the 
bank.  Xenia  First  Nat.  Bank  v.  Stewart, 
(1882)  107  U.  S.  676;  Walden  Nat.  Bank  tJ. 
Birch,  (1891)  130  N.  Y.  221,  affirmed  (1889) 
56  Hun  (N.  Y.)  606,  7  N.  Y.  Supp.  934. 

In  Xenia  First  Nat.  Bank  v.  Stewart, 
(1882)  107  U.  S.  676,  the  bank  had  taken  as 
security  for  a  debt  due  from  the  stockholder 
thirty  shares  of  its  own  stock,  and  upon  de- 
fault in  payment  had  sold  such  shares  and 
applied  the  proceeds  in  payment  of  the  debt. 
The  action  was  brought  to  recover  back  the 
proceeds  of  sale,  upon  the  ground  that  the 
bank  had  no  right  to  take  the  security.  The 
right  to  recover  was  denied  on  the  ground 
that  "  the  contract  had  been  executed,  the 
security  sold,  and  the  proceeds  applied  to  the 
payment  of  the  debt,"  and  that  "  both  bank 
and  borrower  are  in  such  case  equally  the 
subjects  of  legal  censure,  and  they  will  be  left 
by  the  courts  where  they  have  placed  them- 
selves." By  suing  for  the  proceeds  of  the 
sale,  it  was  observed,  the  plaintiff  had 
affirmed  the  sale,  and  the  moneys  loaned  were 
an  offset  to  the  proceeds. 


Sec.  5202.  [Limit  upon  indebtedness  to  be  incurred,]  No  association 
shall  at  any  time  be  indebted,  or  in  any  way  liable,  to  an  amount  exceeding  the 
amount  of  its  capital  stock  at  such  time  actually  paid  in  and  remaining  un- 
diminished by  losses  or  otherwise,  except  on  account  of  demands  of  the  nature 
following : 

First.  Notes  of  circulation. 

Second.  Moneys  deposited  with  or  collected  by  the  association. 
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Third.  Bills  of  exchange  or  drafts  drawn  against  money  actually  on  de- 
posit to  the  credit  of  the  association,  or  due  thereto. 

Fourth.  Liabilities  to  the  stockholders  of  the  association  for  dividends  and 
reserved  profits.      [i2.  /S.] 

fact  that  the  amount  of  the  debt  exceeds  the 
limit  prescribed  by  the  statute,  or  is  even 
incurred  in  violation  of  the  positive  pro- 
hibition of  the  law  in  that  regard.  Weber  v. 
Spokane  Nat.  Bank,  (C.  C.  A.  1894)  64  Fed. 
Rep   208,  reversing  (1892)  50  Fed.  Rep.  735. 

The  fact  that  the  gross  rental  of  land 
leased  by  a  bank  for  a  term  of  ninety-nine 
years  for  the  erection  of  a  bank  building  ex- 
ceeds the  entire  capital  of  the  bank  where 
the  rental  is  to  be  paid  annually,  does  not 
make  the  lease  invalid  as  a  violation  of  this 
section.  Brown  v.  Schleier,  (C.  C.  A.  1902) 
118  Fed.  Rep.  981. 

Acceptance  of  check.  —  Liabilities  incurred 
by  a  bank  by  the  acceptance  of  a  check,  where 
the  drawer  has  no  funds  on  deposit,  are 
within  the  limit  imposed  by  this  section. 
(1882)  17  Op.  Atty.-Gen.  471. 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
110. 

The  purpose  of  this  limitation  of  indebted- 
ness is  to  protect  depositors  and  others  deal- 
ing with  the  bank.  Weber  v,  Spokane  Nat. 
Bank,  (C.  C.  A.  1894)  64  Fed.  Rep.  208. 

Extent  of  indebtedness.  —  This  section  has 
been  construed  to  niean  that  to  the  extent  of 
its  unimpaired  capital  the  bank  may  become 
indebted  upon  any  contract  or  transaction 
which  lies  within  the  scope  of  its  power,  no 
matter  what  may  be  the  amount  of  its  debt 
or  liability  upon  demands  within  the  four 
classes  named.  Weber  v.  Spokane  Nat.  Bank, 
(C.  C.  A.  1894)  64  Fed.  Rep.  208,  reversing 
(1892)  60  Fed.  Rep.  736. 

The  indebtedness  which  a  national  bank 
incurs  in  the  exercise  of  any  of  its  author- 
ized powers,  and  for  which  it  has  received  and 
retains  a  consideration,  is  not  void  from  the 


Sec.  5203.  [Restriction  upon  use  of  circulating  notesJ]  No  association 
shall,  either  directly  or  indirectly,  pledge  or  hypothecate  any  of  its  notes  or 
circulation,  for  the  purpose  of  procuring  money  to  be  paid  in  on  its  capital 
stock,  or  to  be  used  in  its  banking  operations,  or  otherwise;  nor  shall  any 
association  use  its  circulating  notes,  or  any  part  thereof,  in  any  manner  or 
form,  to  create  or  increase  its  capital  stock.      [R,  SS\ 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  110. 

Sec.  5204.  [Prohibition  upon  withdrawal  of  capital.']  No  association,  or 
any  member  thereof,  shall,  during  the  time  it  shall  continue  its  banking  opera- 
tions, withdraw,  or  permit  to  be  withdrawn,  either  in  the  form  of  dividends  or 
otherwise,  any  portion  of  its  capital.  If  losses  have  at  any  time  been  sustained 
by  any  such  association,  equal  to  or  exceeding  its  undivided  profits  then  on 
hand,  no  dividend  shall  be  made;  and  no  dividend  shall  ever  be  made  by  any 
association,  while  it  continues  its  banking  operations,  to  an  amount  greater 
than  its  net  profits  then  on  hand,  deducting  therefrom  its  losses  and  bad  debts. 
All  debts  due  to  any  associations,  on  which  interest  is  past  due  and  unpaid 
for  a  period  of  six  months,  unless  the  same  are  well  secured,  and  in  process  of 
collection,  shall  be  considered  bad  debts  within  the  meaning  of  this  section. 
But  nothing  in  this  section  shall  prevent  the  reduction  of  the  capital  stock  of 
the  association  under  section  fifty-one  hundred  and  forty-three.     [R,  S.] 


Act  of  July  3,  1864,  ch.  106,  13  Stat.  L. 
110. 

Withdrawal  must  he  with  knowledge. — 
The  provision  prohibiting  the  withdrawal  of 
capital  applies  to  some  positive  or  affirma- 
tive act  on  the  part  of  the  shareholder  by 
which  he  knowingly  withdraws  the  capital 
or  some  portion  thereof,  or  with  knowledge 
permits  some  act  which  results  in  a  with- 
drawal which  might  not  have  taken  place 
without  his  action,  and  it  does  not  apply 
where  a  shareholder  has  simply  and  in  good 
faith  received  a  dividend,  declared  by  a  board 
of  directors  of  which  he  was  not  a  member, 
which  he  honestly  supposed  was  declared 
out  of  the  profits,  but  which  was  in  fact  paid 


out  of  the  capital.  McDonald  v,  Williams. 
(1899)  174  U.  S.  397. 

Unlawful  dividends.  —  A  suit  in  equity 
will  lie  by  the  receiver  against  the  stockhold- 
ers to  recover  a  dividend  unlawfully  paid  by 
the  bank  when  insolvent.  Finn  v.  Brown. 
(1891)  142  U.  S.  56;  Hayden  v.  Thompson. 
(C.  C.  A.  1896)  71  Fed.  Rep.  60;  Hayden  r. 
Williams,  (C.  C.  A.  1899)  96  Fed.  Rep.  279. 
But  not  where  the  stockholder  receiving  such 
dividend  acted  in  good  faith,  believing  that 
it  was  paid  out  of  profits,  where  the  bank  at 
the  time  when  such  dividend  was  declared 
and  paid  was  not  insolvent.  McDonald  9. 
Williams,   (1899)    174  U.  S.  397. 

An  officer  of  a  bank  that  has  unlawfully 
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declared  a  dividend,  which  is  placed  to  his 
credit  on  the  books  of  the  bank,  does  not 
relieve  himself  from  liability  to  account 
therefor  to  the  receiver  of  the  bank  by  draw- 
ing his  check  for  the  amount  in  favor  of  the 
third  person.  Finn  t?.  Brown,  (1891)  142 
U.  S.  56. 

Suit  to  recover  hack,  —  No  special  order 
of  the  comptroller  is  necessary  to  authorize  a 
suit  by  the  receiver  to  recover  dividends 
illegally  paid  to  stockholders.  Hayden  17. 
Thompson,  (C.  C.  A.  1895)   71  Fed.  Rep.  60. 

The   action   to  recover   such  dividend   ac- 


crues at  the  time  of  such  payment  and  not 
when  the  receiver  is  appointed,  and  the 
necessity  of  other  assets  to  pay  indebtedness 
becomes  apparent.  Hayden  v.  Thompson, 
(C.  C.  A.  1895)  71  Fed.  Rep.  60. 

What  are  bad  debts.  —  Where  there  were 
in  fact  sufficient  bad  debts  to  wipe  out  the 
profits  from  which  dividends  would  have 
been  made,  but  which  debts  were  supposed 
by  the  directors  to  be  good,  they  will^iot  be 
held  personally  liable  for  a  violation  of  the 
statute  in  paying  the  dividends.  Witters  v, 
Sowles,  (1887)  31  Fed.  Rep.  1. 


Sec.  5205.  [Enforcing  payment  of  deficiency  in  capital  stock.]  Every 
association  which  shall  have  failed  to  pay  up  its  capital  stockj  as  required  by 
law,  and  every  association  whose  capital  stock  shall  have  become  impaired  by 
losses  or  otherwise,  shall,  within  three  months  after  receiving  notice  thereof 
from  the  Comptroller  of  the  Currency,  pay  the  deficiency  in  the  capital  stock, 
by  assessment  upon  the  shareholders  pro  rata  for  the  amount  of  capital  stock 
held  by  each ;  and  the  Treasurer  of  the  United  States  shall  withhold  the  interest 
upon  all  bonds  held  by  him  in  trust  for  any  such  association,  upon  notification 
from  the  Comptroller  of  the  Currency,  until  otherwise  notified  by  him.  If 
any  such  association  shall  fail  to  pay  up  its  capital  stock,  and  shall  refuse  to 
go  into  liquidation,  as  provided  by  law,  for  three  months  after  receiving  notice 
from  the  Comptroller,  a  receiver  may  be  appointed  to  close  up  the  business  of 
the  association,  according  to  the  provisions  of  section  fifty-two  hundred  and 
thirty-four.  And  provided.  That  if  any  shareholder  or  shareholders  of  such 
bank  shall  neglect  or  refuse,  after  three  months'  notice,  to  pay  the  assessment, 
as  provided  in  this  section,  it  shall  be  the  duty  of  the  board  of  directors  to 
cause  a  sufficient  amount  of  the  capital  stock  of  such  shareholder  or  share- 
holders to  be  sold  at  public  auction  (after  thirty  days'  notice  shall  be  given  by 
posting  such  notice  of  sale  in  the  office  of  the  bank,  and  by  publishing  such 
notice  in  a  newspaper  of  the  city  or  town  in  which  the  bank  is  located,  or  in  a 
newspaper  published  nearest  thereto,)  to  make  good  the  deficiency,  and  the 
balance,  if  any,  shall  be  returned -to  such  delinquent  shareholder  or  share- 
holders.     [R.  S.] 


Act  of  March  3,  1873,  ch.  269,  17  TStat.  L. 
603. 

This  section  was  amended  by  the  Act  of 
June  30,  1876,  ch.  156,  sec.  4,  19  Stat.  L.  64, 
by  adding  the  proviso  at  the  close. 

Assessment  discretionary.  —  ''Section  5205 
19  intended  to  and  does  confer  upon  the  asso- 
ciation the  privilege  of  declining  to  make  the 
assessment,  to  make  good  the  deficiency  to 
the  capital,  and  to  elect  instead  to  wind  up 
the  business  of  the  bank  under  section  5220, 
which  provides  for  voluntary  liquidation  by 
a  vote  of  two-thirds  of  the  shareholders," 
and  this  decision  is  for  the  shareholders  and 
not  the  directors.  Commercial  Nat.  Bank  v. 
Weinhard,  (1904)   192  U.  S.  250. 

Assessment,  by  whom  made.  —  The  assess- 
ment under  this  section  must  be  made  by  the 
shareholders  themselves.  An  assessment  by 
the  directors  is  void.  Hulitt  v.  Bell,  (1898) 
85    Fed.    Rep.    98.      Shareholders    who    have 


paid  an  assessment  by  the  directors  are  enti- 
tled to  be  repaid  the  amount  out  of  the  sur- 
plus in  the  hands  of  the  receiver  before  dis- 
tribution to  other  shareholders.  In  re  Hulitt, 
(1899)  96  Fed.  Rep.  785. 

The  only  remedy  to  enforce  the  assessment 
is  by  a  sale  of  the  stock  of  the  delinquent 
shareholder.  An 'action  will  not  lie  against 
shareholders  to  recover  such  assessment. 
Hulitt  V.  Bell,  (1898)   85  Fed.  Rep.  98. 

But  the  stock  cannot  be  sold  for  less  than 
the  amount  of  the  assessment,  and  a  sale  for 
a  less  amount  is  void.  Merchants  Nat.  Bank 
V.  Fouche,  (1898)   103  Ga.  851. 

Subsequent  liquidation.  —  Where,  notwith- 
standing the  assessment,  the  bank  is  subse- 
quently forced  into  liquidation,  the  amount 
paid  cannot  be  set  off  against  the  claim  on 
an  assessment  subsequently  levied  under  R. 
S.  sec.  5234  by  the  comptroller  to  pay  debts. 
Delano  r.  Butler,  (1886)   118  U.  S.  634. 


Sec.  5206-  [Restriction  upon  use  of  notes  of  other  hanks.]  No  association 
shall  at  any  time  pay  out  on  loans  or  discounts,  or  in  purchasing  drafts  or  bills 
of  txchange,  or  in  payment  of  deposits,  or  in  any  oth^r  mode  pay  or  put  in 
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circulation,  the  notes  of  any  bank  or  banking  association  which  are  not,  at  any 
such  lime,  receivable,  at  par,  on  deposit,  and  in  payment  of  debts  by  the  associa- 
tion  so  paying  out  or  circulating  such  notes;  nor  shall  any  association  know- 
ingly pay  out  or  put  in  circulation  any  notes  issued  by  any  bank  or  banking 
association  which  at  the  time  of  such  paying  out  or  putting  in  circulation  is 
not  redeeming  its  circulating  notes  in  lawful  money  of  the  United  States. 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  111. 

Sec.  5207.  [Uriited  States  notes  not  to  be  held  as  collateral,  etc.;  penalty. 1 
No  association  shall  hereafter  offer,  or  receive  United  States  notes  or  national- 
bank  notes  as  security  or  as  collateral  security  for  any  loan  of  money,  or  for 
a  consideration  agree  to  withhold  the  same  from  use,  or  offer  or  receive  the 
custody  or  promise  of  custody  of  such  notes  as  security,  or  as  collateral  security, 
or  consideration  for  any  loan  of  money.  Any  association  offending  against 
the  provisions  of  this  section  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  fined  not  more  than  one  thousand  dollars  and  a  further  sum  equal  to 
one-third  of  the  money  so  loaned.  The  officer  or  officers  of  any  association 
who  shall  make  any  such  loan  shall  be  liable  for  a  further  sum  equal  to  one- 
quarter  of  the  money  loaned ;  and  any  fine  or  penalty  incurred  by  a  violation 
of  this  section  shall  be  recoverable  for  the  benefit  of  the  i>arty  bringing  such 
suit     [R.  8.] 

Act  of  Feb.  19, 1860,  ch.  32,  15  Stat.  L.  370. 

Se€.  5208.  [Penalty  for  falsely  certifying  checJcs.'\  It  shall  be  unlawful 
for  any  officer,  clerk,  or  agent  of  any  national  banking  association  to  certify 
any  check  drawn  upon  the  association  unless  the  person  or  company  drawing 
the  check  has  on  deposit  with  the  association,  at  the  time  such  check  is  certified, 
an  amount  of  money  equal  to  the  amount  specified  in  such  check.  Any  cheek 
80  certified  by  duly  authorized  officers  shall  be  a  good  and  valid  obligation 
against  the  association ;  but  the  act  of  any  officer,  clerk,  or  agent  of  any  associa- 
tion, in  violation  of  this  section,  shall  subject  such  bank  to  the  liabilities  and 
proceedings  on  the  part  of  the  Comptroller  as  provided  for  in  section  fifty-two 
hundred  and  thirty-four.      [R.  S.] 

Act  of  March  3,  1869,  ch.  135,  15  Stat.  L.  (1894)    166  U.   S.  438,  affirming   (1892)    56 

335.  Fed.  Rep.  83. 

False    certification    must    be    wilful.  —  In  Where  there  is  a  positive   agreement  by 

order  to  violate  this  section  something  more  the  officers  of  a  bank  that  tlie  overdraft  ac- 

is  required  than  an  act  of  certification  made  count   of   a   customer   should   be   practically 

in  excess  of  the  amount  actually  on  deposit  treated  as  a  loan  from  day  to  day,  which  is 

in  ignorance  of  the  fact  or  without  any  pur-  to  be,  and  in  fact  is,  secured  by  ample  col- 

pose  to  avoid  or  disobey  the  law.     The  cer-  lateral,  an  officer  of  the  bank  is  not  guilty 

tification    must    have    been    wilfully    made.  of   wrongfully   certifying   checks    for    which 

Potter  V.  U.  S.,  (1894)  155  U.  S,  438,  affirm-  each  day  there  was  deposited  in  advance  an 

ing  (1892)  56  Fed.  Rep.  83;   Spurr  v.  U.  S.,  ample  amount  of  cash,  if  he  in  fact  supposed 

(1899)    174  U.  S.  728,    (C.  C.  A.   1898)    87  the  arrangement  as  to  overdrafts  to  be  the 

Fed.  Rep.  701.  equivalent    of    a    loan    secured    by    a    note. 

Where    the    bank    officer,    in    certifying    a  Potter  r.  U.  S.,    (1894)    155  U.  S.  438,  af- 

check  in  good  faith,  relied  upon  information  firming   (1892)  66  Fed.  Rep.  S3, 
received  from  the  cashier  and  exchange  clerk  But  if  an  officer  certifies  a  check  with  the 

that  there  was  a  sufficient  deposit  to  meet  it,  intent  that  the  drawer  shall  obtain  so  much 

he  is  not  criminally  liable.     Spurr  v.  U.  S.,  money  out  of  the  bank  when  he  knows  that 

(1899)  174  U.  S.  728.     Nor  is  he  criminally  the  drawer  has  not  such  amount  on  deposit, 

liable  where  he  in  fact  supposed  an  arrange-  such  officer  not  only  certifies  unlawfully,  but 

ment  as  to  overdrafts  to  be  equivalent  to  a  the  specific  intent  to  violate  the  statute  may 

loan   and   certified   the    check    on    a    special  be  imputed.     And  so  evil  design  may  be  pre- 

deposit  of  funds  to  meet  it.    Potter  t%  Ut  S„  sumed  if  the  officer  purposely  keeps  himself 
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jgnorant  whether  the  drawer  has  money  in 
the  bank  or  is  grossly  indifferent  to  his  duty 
in  respect  to  the  ascertainment  of  that  fact. 
Spurr  V,  U.  S.,  (1899)   174  U.  S.  728. 

Personal  delivery.  —  Where  a  check  is 
illegally  certified  with  intent  that  it  should 
be  used  to  create  a  contract  on  the  part  of 
the  bank,  actual  delivery  by  the  person  mak- 
ing the  certification  is  not  essential  to  com- 
plete the  offense.  It  is  sufficient  if  the  actual 
delivery  has  been  made  by  some  clerk  or 
other  officer  of  the  bank,  even  without  the 
knowledge  of  the  officer  certifying  it.  Potter 
17.  U.  S.,  (1894)  156  U.  S.  438,  affirming 
(1892)  56  Fed.  Rep.  83. 

Evidence  of  intent.  —  On  the  trial  of  an 
indictment  of  the  president  of  a  bank  for 
wilfully  certifying  a  check  where  the  drawer 


did  not  have  sufficient  funds  on  deposit  to 
meet  it,  evidence  that  the  cashier,  upon 
whose  statement  the  president  is  alleged  to 
have  relied,  was  to  the  knowledge  of  the 
president  engaged  in  stock  speculations,  and 
had  used  the  funds  of  the  bank  for  his  own 
purposes  without  the  knowledge  of  the  direct- 
ors or  committees  of  the  bank,  is  admissible 
for  the  purpose  of  showing  the  defendant's 
intent  in  certifying  such  check.  Spurr  v. 
U.  S.,  (C.  C.  A.  1898)  87  Fed.  Rep.  701. 

Effect  of  violation.  —  A  violation  of  the 
section  does  not  preclude  the  bank  from  en- 
forcing collaterals  pledged  to  secure  the  debt 
arising  oil  the  certification.  Thompson  v. 
St.  Nicholas  Nat.  Bank,  (1892)  146  U.  S.  240, 
affirming  (1889)  113  N.  Y.  325,  affirming 
(1888)  47  Hun  (N.  Y.)  621. 


Sec.  13.  [^Pumshmenl  for  falsely  certifying  checks,  etc]  That  any  offi- 
cer, clerk,  or  agent  of  any  national-banking  association  who  shall  willfully 
violate  the  provisions  of  an  act  entitled  "  An  act  in  reference  to  certifying 
checks  by  national  banks,"  approved  March  third,  eighteen  hundred  and  sixty- 
nine,  being  section  fifty-two  hundred  and  eight  of  the  Revised  Statutes  of  the 
United  States,  or  who  shall  resort  to  any  device,  or  receive  any  fictitious  obliga- 
tion, direct  or  collateral,  in  order  to  evade  the  provisions  thereof,  or  who  shall 
certify  checks  before  the  amount  thereof  shall  have  been  regularly  entered  to 
the  credit  of  the  dealer  upon  the  books  of  the  banking  association,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  on  conviction  thereof  in  any  circuit 
or  district  court  of  the  United  States,  be  fined  not  more  than  five  thousand  dol- 
lars, or  shall  be  imprisoned, not  more  than  five  years,  or  both,  in  the  discretion 
of  the  court.     122  Stat.  L.  166.] 


This  18  from  the  Act  of  July  12,  1882,  ch. 
290.  For  reference  to  entire  Act,  see  supra, 
p.  90. 

See  notes  under  R.  S.  sec.  5208,  supra. 

Whether  a  check  be  marked  "accepted" 
or  simply  "good"  can  make  no  difference; 
either  constitutes  a  certification.  (1882)  17 
Op.  Atty.-Gen.  471. 


This  section  is  directed  only  against  the 
person  who  directly  commits  the  act.  A 
person  cannot  be  indicted  thereunder  for  aid- 
ing and  abetting  another  to  wrongfully  cer- 
tify a  check.  U.  S.  i?.  Potter,  (1802^  56  Fed. 
Hep.  83. 


Sec.  5209.  [Embezzlement;  penalty.]  Every  president,  director,  cashier, 
teller,  clerk,  or  agent  of  any  association,  who  embezzles,  abstracts,  or  willfully 
misapplies  any  of  the  moneys,  funds,  or  credits  of  the  association;  or  who, 
without  authority  from  the  directors,  issues  or  puts  in  circulation  any  of  the 
notes  of  the  association;  or  who,  without  such  authority,  issues  or  puts  forth 
any  certificate  of  deposit,  draws  any  order  or  bill  of  exchange,  makes  any 
acceptance,  assigns  any  note,  bond,  draft,  bill  of  exchange,  mortgage,  judgment, 
or  decree;  or  who  makes  any  false  entry  in  any  book,  report,  or  statement  of 
the  association,  with  intent,  in  either  case,  to  injure  or  defraud  the  association 
or  any  other  company,  body  politic  or  corporate,  or  any  individual  person,  or 
to  deceive  any  officer  of  the  association,  or  any  agent  appointed  to  examine  the 
affairs  of  any  such  association ;  and  every  person  who  with  like  intent  aids  or 
abets  any  officer,  clerk,  or  agent  in  any  violation  of  this  section,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  less  than  five  years  nor 
more  than  ten.     [R.  8.] 

5  F.  S,  A.  — 10  146  Volume  V. 


B«9«lation  of. 


NATIONAL  BANKS. 


B.  8.  lae.  f909L 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
116;  Act  of  April  6,  1869,  ch.  11,  16  Stat. 
L.  7;  Act  of  July  8,  1870,  ch.  226,  16  Stat. 
L.  196. 

NOTES  ON  SECTION  6209. 

I.  In  general,  146. 
II.  Emhezzlementy  147. 
III.  Abstracting  funds,  etc.,  147. 
IV.  Misapplication  of  funds,  etc.,  148. 
V.  Drawing  bills  and  signing  notes,  160. 
VI.  False  entries,  160. 
VII.  Aiders  and  abettors,  162. 

I.  In  General. 

Effect  of  state  laws.  —  In  so  far  as  the 
statutes  of  the  United  States  cover  offenses 
by  national  bank  officers  they  exclude  state 
legislation  on  the  same  subject.  State  v. 
TuUer,  (1867)  34  Conn.  280;  Com.  r.  Felton, 
(1809)  101  Mass.  204. 

Where  an  act  made  punishable  by  a  state 
statute  is  not  made  an  offense  by  the  laws 
of  the  United  States,  national  bank  officers 
are  amenable  to  the  state  law.  State  v. 
Tuller,  (1867)  34  Conn.  280;  State  v.  Fields, 
(1896)  98  Iowa  748;  Com.  v.  Barry,  (1874) 
116  Mass.  1;  State  v,  Bardwell,  (1805)  72 
Miss.  636;  State  v.  Cross,  (1888)  101  N. 
Car.  770,  affirmed  (1889)  132  U.  S.  131. 

The  state  statute  making  it  a  criminal 
offense  for  an  officer  of  an  insolvent  bank  to 
receive  deposits  with  knowledge  that  the  bank 
is  insolvent  is  nol  applicable  to  officers  of  na- 
tional banks.  Eastou  v.  Iowa,  (1908)  188  U.  S. 
230,  overrtUing  State  v.  Easton,  ^1901)  liaiowa 
616;  but  see  State  «.  Bardwell,  (1896)  72  Miss. 
636. 

But  in  Kansas  a  similar  statute  (now 
Gen.  Stat.  Kan.  1897,  ch.  100,  sec.  104)  has 
been  held  not  applicable  to  national  banks, 
such  provision  being  a  part  of  the  general 
banking  law  of  the  state  regulating  state 
banks.    State  r.  Menke,  (1895)  56  Kan.  77. 

A  national  bank  officer  may  be  punished 
under  a  state  statute  for  forging  bank  paper. 
Hoke  V.  People,  (1887)  122  111.  611;  State  t?. 
Cross,  (1888)  101  N.  Car.  770,  affirmed 
(1889)  132  U.  S.  131. 

The  fact  that  certain  negotiable  j)aper  was 
forged  by  bank  officers  for  the  purpose  of 
sustaining  false  entries  made  in  the  books 
of  the  bank  with  intent  to  deceive  the  book 
examiner  does  not  prevent  the  forgery  being 
a  crime  under  the  state  laws,  and  as  such 
cognizable  by  the  state  courts.  State  v. 
Cross,  (1888)  101  N.  Car.  770,  (1889)  132 
U.  S.  131. 

Construction  of  section.  —  The  statute  is 
highly  penal  and  should  be  strictly  con- 
strued, imposing  as  it  does  for  the  slightest 
offense  a  minimum  penalty  of  five  years' 
impriponment.  U.  S.  v.  Eqe,  (1892)  49  Fed. 
Rep.  852;  U.  S.  v.  Potter,  (1892)  56  Fed. 
Rep.  97. 

This  statute  "  creates  and  defines  several 
distinct  offenses,  probably  not  less  than 
nine;  **  and  though  the  section  terms  them 
misdemeanors  it  has  been  held  that  they  are 
all  felonies,  involving  as  they  do  imprison- 
ment in  the  penitentiary  for  a  term  of  years. 
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U.  S.  V,  Cadwallader,  (1893)  69  Fed.  Rep. 
677. 

Officers.  —  An  agent  for  liquidation  ap- 
pointed by  vote  of  the  stockholders  is  within 
the  meaning  of  the  statute.  U.  S.  v,  Jewett, 
(1897)  84  Fed.  Rep.  142;  Jewett  v,  U.  S., 
(C.  C.  A.  1900)  100  Fed.  Rep.  832. 

The  fact  tliat  the  officers  of  an  association 
which  has  gone  into  liquidation  occupy  the 
relation  of  trustees  for  the  creditors  does  not 
effect  their  position  as  officers  and  agents  of 
the  corporation,  and  they  may  still  be  prose- 
cuted for  wilful  misapplication  of  the  funds 
of  the  bank  when  subsequently  acting  as 
officers  or  agents.    Jewett  v.  U.  S.,  (C.  C.  A. 

1900)  100  Fed.  Rep.  832,  (1897)  84  Fed. 
Rep.  142. 

"  Moneys."  —  The  word  "  moneys  "  includes 
all  money,  whether  gold,  silver,  legal  tender 
notes,  or  national  currency  notes.  It  is  not 
confined  to  money  which  is  usually  denom- 
inated "  lawful  money."  U.  S.  v.  Johnson, 
(1879)  4  Cine.  L.  Bui.  361,  26  Fed.  Cas.  No. 
16,483. 

The  consent  of  directors  after  the  commis- 
sion of  the  criminal  act  by  a  bank  officer  is 
no  defense.  U.  S.  v.  Youtsey,  (1898)  91  Fed. 
Rep.  864. 

The  intent  to  injure,  defraud,  or  deceive  is 
an  essential  ingredient  of  every  offense  speci- 
fied in  the  statute.  U.  S.  v.  Britton,  (1882) 
107  U.  S.  655;  U.  S.  v.  Voorhees,  '(1881)  9 
Fed.  Rep.  143;  McKnight  v,  U.  S.,  (C.  C.  A. 

1901)  111  Fed.  Rep.  735. 

It  cannot  be  said  that  whatever  is  done 
by  a  bank  officer  in  his  official  capacity,  how- 
ever wrongful  or  fraudulent,  as  against  the 
bank,  is  mere  maladministration  and  not  a 
crime.  The  honest  exercise  of  official  dis- 
cretion, in  good  faith,  without  fraud,  for  the 
advantage  or  supposed  advantage  of  the 
association,  is  not  punishable;  but  if  official 
action  be  taken  not  in  the  honest  exercise  of 
discretion,  but  in  bad  faith  for  personal 
advantage  and  without  fraudulent  intent,  it 
is  punishable.  U.  S.  v.  Fish,  (1886)  24  Fed. 
Rep.  586;  U.  S.  t?.  Youtsey,  (1898)  91  Fed. 
Rep.  864. 

Intent  presumed  from  unlawful  act.  —  The 
intent  to  injure  or  defraud  the  bank  within 
the  meaning  of  the  section  does  not  neces- 
sarily involve  malice  or  ill-will  toward  the 
bank,  for  the  law  presumes  that  a  person  in- 
tends the  necessary  and  natural  consequences 
of  his  acts,  and  it  is  sufficient  that  the 
wrongful  or  fraudulent  act  will  necessarily 
or  naturally  injure  or  defraud  the  bank. 
Agnew  V.  U.  S.,  (1897)  166  U.  S.  36;  U.  S. 
V.  Youtsey,  (1898)  91  Fed.  Rep.  864;  U.  S.  v. 
Allis,  (1893)  73  Fed.  Rep.  165;  Peters  v.  U. 
S.,  (C.  C.  A.  1899)  94  Fed.  Rep.  127;  U.  S. 
V.  Kennev,  (1898)  90  Fed.  Rep.  267;  U.  S.  t>. 
Taintor.^1873)  11  Blatchf.  (U.  S.)  374,  28 
Fed.  Cas.  No.  16.428. 

Evidence  of  unlawful  acts  other  than  those 
charged  in  the  indictment,  but  committed  at 
about  the  same  time,  is  admissible  on  the 
question  of  intent.  Allis  v.  U.  S.,  (1894) 
1.55  U.  S.  117;  Bacon  v.  U.  S.,  (C.  C.  A. 
1899)  97  Fed.  Rep.  35;  Dorsey  v,  U.  S.,  (C. 
C.  A.  1900)  101  Fed.  Rep.  746;  U.  S.  ©. 
Folsom,  (1894)  7  N.  Mex.  632. 
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Acts  out  of  line  of  duty.  —  Subordinate 
officers  are  not  to  be  charged  under  the  stat- 
ute for  unlawful  acts  so  far  out  of  the  line 
of  their  duties  that  they  amount  to  forgeries 
or  larcenies,  nor  are  superior  officers  to  be 
charged  with  acts  so  far  out  of  the  line  of 
their  duties  or  beyond  the  exercise  of  the 
power  conferred  upon  them  as  to  be  mere 
spoliations.  The  statute  necessarily  implies 
that  the  acts  charged  upon  the  accused  were 
done  by  him  in  his  official  capacity  and  by 
virtue  of  the  power,  control,  and  management 
which  he  was  able  to  exert  by  virtue  of  his 
official  relation.  U.  S.  t?.  Norlhway,  ( 1887 ) 
120  U.  S.  333;  U.  S.  v.  Potter,  (1892)  56 
Fed.  Rep.  97;  U.  S.  t?.  Eqe,  (1892)  49  Fed. 
Rep.  852. 

In  U.  S.  V,  Warner,  (1886)  26  Fed.  Rep. 
616,  Benedict,  J.,  said  that  "  the  statute  is 
not  confined  to  acts  done  by  an  officer  of  a 
bank  in  the  exercise  of  power  acquired  by 
means  of  his  office.  Its  intention  was  to 
punish  certain  acts,  which  it  describes,  when 
such  acts  are  done  by  one  holding  the  rela- 
tion to  the  bank  of  president,  director,  cash- 
ier, teller,  clerk,  or  agent."  But  this  state- 
ment was  d%9approved  by  Putnam,  J.,  in 
U.  S.  V.  Potter,  (1892)  56  Fed.  Rep.  101, 
and  in  view  of  the  decisions  cited  herein  it 
woold  appear  to  have  been  overruled. 

Jniiadiction  of  federal  courts.  —  As  na- 
tional banks  derive  their  existence  and  or- 
ganization solely  from  the  Acts  of  Congress, 
which  make  provision  for  the  punishment  of 
certain  crimes  committed  by  national  bank 
officers  and  agents,  it  would  seem  that  the 
federal  courts  have  exclusive  jurisdiction  of 
such  offenses  notwithstanding  the  existence 
of  state  statutes  punishing  these  offenses,  for 
by  the  terms  of  the  Judiciary  Act  the  courts 
of  the  United  States  are  vested  with  exclusive 
cognizance  of  all  crimes  that  are  made  pun- 
ishable by  Act  of  Congress,  except  where  the 
4ct  of  Congress  makes  other  provision.  In 
re  Eno,  (1893)  54  Fed.  Rep.  669;  State  V, 
Tiiller,  (1867)  34  Conn.  280;  Com.  v.  Felton, 
(1869)  101  Mass.  204;  People  17.  Fonda, 
(1886)  62  Mich.  401;  Com.  v.  Ketner,  (1880) 
»2  Pa.  St.  372,  37  Am.  Rep.  692. 

The  federal  courts  have  exclusive  cogni- 
mnce  of  the  offense  of  embezzlement  .of  the 
funds,  etc.,  of  a  national  bank,  and  the 
offense  is  punishable  only  under  this  section, 
r.  S.  i\  Buskey,  (1889)  38  Fed.  Rep.  99; 
Bute  V.  Tuller/  (1867)  34  Conn.  280;  Com. 
r.  Felton,  (1869)  101  Mass.  204;  Cora.  v. 
Ketner,  (1880)  92  Pa.  St.  372;  People  t?. 
Fonda.  (1886)  62  Mich.  401. 

And  the  same  is  true  of  the  offense  of  aid- 
ing and  abetting  such  embezzlement.  Com. 
V.  Felton,  (1869)  101  Mass.  204. 

And  also  of  the  offense  of  making  false 
entries  in  the  bank  books.  In  re  Eno,  (1893) 
54  Fed.  Rep.  669. 

Jnriadiction  of  state  courts.  —  But  state 
courts  have  jurisdiction  of  offenses  by  na- 
tional bank  officers  for  which  the  Acts  of 
Congress  have  not  made  provision.  State  r. 
Tuller,  (1867)  34  Conn.  280;  State  v.  Fields. 
(1890)  98  Iowa  748;  Com.  v.  Tennev,  (1867) 
97  Mass.  56;  SUte  v.  Bard  well,  (1896)  72 
Hits,  535, 


A  national  bank  officer  may  be  punished 
under  a  state  statute  for  embezzling  a  special 
deposit.  State  t;.  Tuller,  (1807)  34  Conn. 
280;  Com.  r.  Tenney,  (1867)  97  Mass.  60. 
Or  committing  larceny  of  the  bank's  prop- 
erty.   Com.  V.  Barry,  (1874)  116  Mass.  1. 

In  Pennsylvania  the  offense  of  fraudulently 
making  false  entries  in  the  books,  reports, 
and  statements  of  a  national  bank,  with  in- 
tent thereby  to  injure  and  defraud  the  bank, 
has  been  held  to  be  a  forgery,  and  as  such 
an  offense  at  common  law  and  within  the 
jurisdiction  of  the  state  courts,  though  not 
charged  in  the  technical  manner  required  by 
the  rules  of  common  law.  Com.  v.  Luberg, 
(1880)   94  Pa.  St.  85. 

In  the  case  of  Cross  v.  North  Carolina. 
(1889)  132  U.  S.  131,  the  Supreme  Court 
affirmed  the  validity  of  the  conviction  in  a 
state  court  of  a  person  indicted  for  forging 
a  promissory  note  made  payable  at  a  na- 
tional bank,  placing  the  decision  upon  the 
ground  that  the  forging  of  such  a  note  was 
not  an  offense  under  the  national  banking 
laws. 

Limitations.  —  The  federal  statute  of 
limitations  and  not  the  local  statute  will 
control  in  the  prosecution  of  an  officer  of  a 
national  hank  for  making  false  entries  in 
the  books  of  the  bank.  U.  S.  v.  Folsom, 
(1894)   7  N.  Mex.  532. 

Evidence  of  incorporation.  —  Evidence  of 
the  actual  existence  of  a  certain  national 
bank,  and  of  acts  done  by  the  accused  as 
president  thereof,  is  sufficient  evidence  of  the 
legal  incorporation  of  the  bank  and  of  the 
connection  of  the  accused  with  it.  Matter 
of  Van  Campen,  (1868)  2  Ben.  (U.  S.)  419, 
28  Fed.  Cas.  No.  16,835. 

II.  Embezzlement. 

Embezzlement  within  the  meaning  of  the 
statute  is  the  unlawful  conversion  by  an 
officer  of  the  bank  to  his  own  use  of  funds 
intrusted  to  him,  with  intent  to  injure  or 
defraud  the  bank.  U.  S.  v.  Youtsey,  (1898) 
91  Fed.  Rep.  807.  See  further  cases  under 
div.  I.  of  these  notes. 

III.  Abstracting  Funds,  etc. 

Abstract  defined.  — The  word  "abstract," 
as  used  in  the  statute,  has  no  technical 
meaning  like  "  embezzle,"  nor  is  it  ambiguous 
like  the  word  "  misapply."  It  has  but  one 
meaning,  being  that  which  is  attached  to  it 
in  its  ordinary  and  popular  sense.  U.  S.  t7. 
Northway,  (1887)  120  U.  S.  335;  U.  S.  r. 
Harper,  (1887)   33  Fed.  Rep.  480. 

Abstraction  is  a  conversion  to  his  own  use 
by  an  officer  of  the  bank  of  funds  of  the 
bank  which  are  not  especially  intrusted  to 
hia  care.  U.  S.  v.  Youtsev,  (1898)  91  Fed. 
Re^.  867. 

To  constitute  the  offense  of  abstracting 
moneys,  funds,  or  credits  of  the  association 
it  is  necessary  that  such  moneys,  funds,  or 
credits  should  be  abstracted  from  the  bank 
without  its  knowledge  or  consent  and  with 
the  intent  to  injure  or  defraud  it  or  some 
other  company  or  person,  or  to  deceive  some 
officer   of   the   association   or   an   agent   ap- 
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pointed  to  examine  its  affairs.  U.  S.  t?. 
Northway,  (1887)  120  U.  S.  334;  U.  S.  v. 
Harper,  (1887)   33  Fed.  Rep.  480. 

No  previous  lawful  possession  as  in  the 
case  of  embezzlement  is  necessary  in  order 
to  the  commission  of  tliis  offense,  nor  is  it 
material  by  what  mcftns,  contrivances,  or 
devices  the  abstraction  of  its  funds  from  the 
possession  of  the  bank  is  affected  and  ac- 
complished. It  may  be  done  by  one  act  or  a 
succession  of  acts,  or  it  may  be  effected  by 
fraudulent  schemes  and  contrivance^  under 
the  color  of  loans,  discounts,  checks,  or  en- 
tries. U.  S.  V,  Harper,  (1887)  33  Fed.  Rep. 
480;  U.*S,  r.  Northway,  (1887)  120  U.  S. 
335. 

Offense  of  abstracting  differentiated  from 
larceny.  See  U.  S.  v.  Northway,  (1887)  120 
U.  S.  335. 

Where  a  president  of  a  bank  charged  as  a 
trustee  with  the  administration  of  the  funds 
of  the  bank  in  his  hands  converts  them  to 
his  own  use,  lie  will  be  held  to  have  embez- 
zled and  abstracted  them  within  the  meaning 
of  the  statute,  unless  he  shows  authority  for 
so  doing.  Matter  of  Van  Campen,  (1868)  2 
Ben.  (U.  S.)  419,  28  Fed.  Cas.  No.  16,835. 

Discounting  worthless  notes.  —  A  convic- 
tion for  unlawfully  abstracting  the  funds  of 
a  bank  is  sustained  by- evidence  that  the  de- 
fendant, a  director  and  agent  of  the  bank, 
without  the  knowledge  and  consent  of  the 
board  of  directors,  procured  notes  to  be 
signed  by  a  person  in  his  employ  as  maker 
who  was  absolutely  irresponsible,  and  to  be 
placed  to  his  credit  on  the  books  of  the  bank, 
and  drew  from  the  bank  the  amount  thereof. 
Dorsey  r.  U.  S.,  (C.  C.  A.  1900)  101  Fed. 
Rep.  746. 

IV.  Misapplication  of  Funds,  etc. 

Misapplication  defined.  —  A  misapplication 
of  funds,  etc.,  within  the  meaning  of  this 
section  is  a  conversion  to  his  own  use,^  by 
one  of  the  oflficers  mentioned  in  the  section, 
of  funds  of  the  bank  which  are  especially 
intrusted  to  his  care.  U.  S.  v.  Youtsey, 
(1898)   91  Fed.  Rep.  867. 

The  words  "wilfully  misapply"  have  no 
settled  technical  meaning  such  as  "em- 
bezzled "  has  in  the  statutes.  "  Misapply  " 
was  intended  to  include  acts  not  covered  by 
"  embezzle  "  or  **  abstract."  The  words  were 
not  used  as  synonymous.  Batchelor  v.  U.  S., 
(1895)  156  U.  S.  426;  U.  S.  r.  Fish,  (1885) 
24  Fed.  Rep.  585;  U.  S.  r.  Northway,  (1887) 
120  U.  S.  334;  U.  S.  t?.  Harper,  (1887)  33 
Fed.  Rep.  478. 

Gravamen  of  offense.  —  The  wilful  mis- 
application which  is  made  an  offense  under 
this  section  means  something  different  from 
the  acts  of  official  maladministration  referred 
to  in  R.  S.  sec.  5239  {infra,  div.  IV.).  The 
gravamen  of  the  offense  consists  in  the  evil 
design  with  which  the  misapplication  is  made, 
and  the  intent  to  injure  or  defraud  the  asso- 
ciation or  some  other  person  or  company  is 
essential  to  complete  the  offense.  Evans  v. 
U.  vS.,  (1894)  153  U.  S.  584;  U.  S.  V.  Britton, 
(1883)  107  U.  S.  655,  108  U.  S.  193;  U.  S. 
v.  Youtsey,  (1898)  91  Fed  Rep.  864;  U.  S.  t?. 


Harper,   (1887)    33  Fed.  Rep.  478;  U.  S.  V, 
Eno,  (1893)  56  Fed.  Rep.  218. 

The  intent  to  injure  or  defraud,  which  is 
an  essential  element  of  suc.i  offenses,  does 
not  mean  malice  or  ill-will.  Such  intent  is 
shown  by  knowingly  committing  the  wrongful, 
fraudulent,  and  illegal  acts  which  in  their 
necessary  results  naturally  produce  loss  or  in- 
jury. U.  S.  V.  Harper,  (1887)  33  Fed.  Rep. 
471. 

Presumption  of  wrongful  intent.  —  The 
wrongful  intent  is  presumed  from  the  doing 
of  the  wrongful  or  fraudulent  act,  U.  S.  v. 
Kenney,  (18987  90  Fed.  Rep.  257;  Agnew  t?. 
U,  S.,  ( 1897)  165  U.  S.  36.  And  the  fact  that 
the  accused  had  other  motives,  such  as  to  de- 
ceive the  bank  examiner,  U.  S.  t?.  Youtsey, 
(1898)  91  Fed.  Rep.  864;  or  to  save  the  bank 
from  a  loss  by  a  prior  misapplication,  U.  S. 
V.  Harper,  (1887)  33  Fed.  Rep.  471;  or  that 
ho  intended  to  recompense  the  bank  at  some 
future  time,  U.  S.  v.  Kenney,  (1898)  90  Fed. 
Rep.  257;  or  that  the  bank  subsequently 
saved  itself  from  loss,  Evans  i\  U.  S.,  (1894) 
153  U.  S.  Q84,  will  not  excuse  him. 

Manual  possession  not  necessary.  —  It  is 
not  essential  to  the  offense  of  misapplying  the 
funds  and  so  forth  of  the  bank  that  the  officer 
should  have  previously  received  them  into  his 
manual  possession  by  virtue  of  his  official  re- 
lation to  the  bank ;  he  may  have  such  control, 
direction,  and  power  of  management  as  to 
direct  an  application  of  the  funds  in  such  a 
manner  and  under  such  circumstances  as  to 
constitute  the  offense  of  wilful  misapplication. 
Evans  v.  U.  S.,  (1894)  153  U.  S.  588;  U.  S. 
I?.  Northway,  (1887)  120  U.  S.  327;  U.  S.  v. 
Harper,  (1887)  33  Fed.  Rep.  478;  U.  S.  v. 
Fish,  (1885)  24  Fed.  Rep.  585. 

Withdrawal  of  funds  necessary.  —  The 
withdrawal  of  funds,  etc.,  from  the  possession 
or  control  of  the  bank,  or  a  conversion  thereof 
in  some  form  so  that  the  bank  will  be  de- 
prived  of  the  benefit  of  the  funds,  is  essential 
to  complete  *a  misapplication  under  the  sec- 
tion, though  it  is  not  necessary  in  all  cases 
that  the  money  should  actually  be  withdrawn 
from  the  bank.  Dow  v,  U.  S.,  (C.  C.  A. 
1897)  82  Fed.  Rep.  904. 

To  complete  a  criminal  misapplication  of 
the  funds  of  the  bank,  where  fictitious  checks 
are  deposited  by  a  customer  by  connivance 
with  the  bank  officials,  some  sum  must  be  paid 
by  the  bank  to  the  customer,  or  to  a  tnird 
person  on  his  order,  or  it  must  be  credited  to 
third  persons  under  such  circumstances  that 
the  bank  becomes  bound  for  the  payment 
thereof.  Merely  crediting  upon  his  account 
fictitious  checks  drawn  by  the  depositor  does 
not  alone  amount  to  a  criminal  misapplica- 
tion of  the  funds  of  the  bank.  Dow  v,  U.  S., 
(C.  C.  A.  1897)  82  Fed.  Rep.  904.' 

To  constitute  the  offense  of  wilful  misappli- 
cation of  funds  under  this  section  there  must 
be  a  conversion  to  the  use  of  the  defendant  or 
of  some  one  else;  and  a  misapplication  of  the 
funds  of  the  banic  by  the  purchase  of  shares 
of  the  bank's  stock  which  are  held  in  trust 
for  the  use  of  the  association  or  the  purchase 
of  real  estate  for  the  bank  in  violation  ot 
law  is  not  within  the  meaning  of  the  section. 
Evans  v.  U.  S.,  (1894)  153  U.  S.  584,  quoting 
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U.  S.  V.  Britton,  (1882)  107  U.  S.  666.  See 
ako  U.  S.  V,  £no,  (1893)  66  Fed.  Rep.  218; 
U.  S.  17.  Harper,  (1887)  33  Fed.  Rep.  478. 

Penonal  benefit  not  essential.  —  But  it  is 
not  necessary  that  the  person  making  the  mis- 
application should  have  himself  received  any 
of  the  misapplied  funds  or  other  advantage 
directly  or  indirectly  from  the  misapplication. 
U.  S.  t?.  Kenney,  (1898)  90  Fed.  Rep.  257; 
U.  S.  17.  Harper,  (1887)  33  Fed.  Rep.  478; 
U.  S.  17.  Lee,  (1882)  12  Fed.  Rep.  816;  Breese 
r.  U.  S.,  (C.  C.  A.  1901)  106  Fed.  Rep.  680. 

Fraudulent  credits.  —  The  offense  may  be 
consummated  by  giving  fraudulent  credits  and 
procuring  the  transfer  of  such  credits  in  the 
usual  way  by  means  of  checks.  Rieger  t\  U. 
S.,  (C.  C.  A.  1901)   107  Fed.  Rep.  916. 

Withdrawal  of  deposits  by  debtor.  —  But 
for  an  oflScer  to  permit  a  depositor  largely  in- 
debted to  the  bank  to  withdraw  his  deposits 
without  first  paying  his  indebtedness  to  the 
bank  is  not  a  misapplication  within  the  sec- 
tion. U.  S.  t7.  Britton,  (1883)  108  U.  S. 
193. 

Overdrafts.  —  While  the  mere  recognition 
of  a  check  which  constitutes  an  overdraft  does 
not  amount  to  a  criminal  misapplication  of 
the  funds  of  the  bank,  Dow  v.  V.  S.,  (C.  C. 
A.  1897)  8  Fed.  Rep.  904;  yet  a  bank  officer 
has  no  right  to  permit  overdrafts  when  he 
does  not  believe  and  has  no  reasonable  ground 
to  believe  that  the  moneys  can  be  repaid, 
and  if,  coupled  with  such  wrongful  act,  it 
appears  that  ne  intended  by  the  transaction  to 
injure  and  defraud  the  bank,  the  wrongful 
act  becomes  a  crime  within  the  section. 
Coffin  V.  U.  S.,  (1896)  156  U.  S.  432;  U.  S. 
V.  Kenney,  (1898)   90  Fed.  Rep.  257. 

A  bank  officer  who  allows  a  firm  of  which 
he  is  a  member  to  overdraw  its  account,  with 
intent  to  defraud  the  bank  of  the  money,  is 
guilty  of  a  misapplication  of  the  funds  of  the 
bank.  U.  S.  v.  Fish,  (1886)  24  Fed.  Rep. 
585l 

A  director  of  a  bank,  who,  knowing  that  he 
has  no  money  to  his  credit  in  the  bank,  and  no 
right  to  draw, money  therefrom,  obtains  from 
the  bank  money  to  which  he  has  no  right  by 
means  of  his  overdraft,  made  with  intent  to 
defraud,  and  converts  such  money  to  his  own 
use  in  fraud  of  the  bigik,  is  guilty  of  a  mis- 
application. U.  S.  V.  Warner,  (1886)  26  led. 
Rep.  616. 

Proof  of  intent,  —  Evidence  tending  to 
show  the  relation  of  the  parties,  the  mode  in 
which  the  business  was  carried  on,  and  the 
knowledge  which  the  officers  of  the  bank  had 
of  the  character  of  the  operations  carried  on 
by  the  person  making  the  overdrafts  is  admis- 
sible to  show  the  intent  in  permitting  such 
overdrafts.  Dow  v.  U.  S.,  (C.  C.  A.  1897) 
82  Fed.  Rep.  904 ;  Breese  t?.  U.  S.,  ( C.  C.  A. 
1901 )  106  Fed.  Rep.  680. 

Bad  loans  made  in  good  faith  do  not  sub- 
ject the  officers  to  any  criminal  liability,  and 
where  bank  officers  in  the  honest  exercise  of 
official  discretion,  in  good  faith  and  without 
fnnd,  make  loans  or  discounts  for  the  actual 
or  supposed  advantage  of  the  association, 
there  is  no  criminal  responsibility  though  the 
transaction  may  be  injudicious  and  unsafe, 
Rsoiting  in  loss  or  damage  to  the  bank.    U. 


S.  V.  Youtsey,  (1898)  91  Fed.  Rep.  864;  U.  S. 
17.  Harper,  (1887)  33  Fed.  Rep.  484;  U.  S.  v. 
Fish,   (1885)   24  Fed.  Rep.'585. 

But  a  bank  officer  who  abuses  his  discretion- 
ary power  by  making  in  bad  faith  for  private 
gain  a  series  of  loans  which  he  knows  the 
directors  would  not  sanction,  is  guilty  of  a 
misapplication  of  funds  within  the  section. 
U.  S.  V,  Harper,  (1887)  33  Fed.  Rep.  484;  U. 
S.  17.  Fish,  (1885)*  24  Fed.  Rep.  685,  holding 
that  as  far  as  the  question  of  guilt  or  inno- 
cence is  concerned,  there  is  no  distinction 
between  a  loan  in  bad  faith  for  th^  purpose  of 
defrauding  the  bank  and  a  misapplication  of 
money  with  like  intent  in  a  form  other  than 
that  of  a  loan. 

In  U.  S.  V.  Britton,  (1883)  108  U.  S.  193, 
the  incriminating  facts  were  that  the  note  of 
which  the  defendant  as  an  officer  of  the  bank 
procured  the  discounting  was  not  well  se- 
cured, and  that  both  the  maker  and  indorser 
were  to  the  knowledge  of  the  defendant  insol- 
vent when  the  note  was  discounted.  It  was 
'held  that  there  was  no  wilful  misapplication 
of  the  bank's  moneys  by  the  defendant  within 
the  meaning  of  the  statute,  the  criminality 
really  depending  upon  the  question  whether 
there  was  at  the  time  of  the  discount  a  de- 
liberate purpose  on  the  part  of  the  officer  to 
defraud  the  bank  of  the  amount. 

Where  the  bank's  funds  are  misapplied  by 
putting  them  out  on  worthless  paper,  a  subse- 
quent renewal  of  such  paper  upon  which 
nothing  is  actually  obtained  is  not  a  misap- 
plication within  the  section.  Coffin  v.  V.  S., 
(1895)  166  U.  S.  432,  (1896)  162  U.  S. 
664. 

Dividends  declared  where  tliere  are  no  net 
profits  to  pay  them  do  not  constitute  a  crim- 
inal misapplication.  Evans  t>.  U.  S.,  (1894) 
153  U.  S.  588;  U.  S.  v.  Britton,  (1883)  108 
U.  S.  199. 

Effect  of  knowledge  and  consent  of  di- 
rectors.—  An  officer  acting  with  the  knowl- 
edge or  consent  of  the  board  of  directors  may 
do  those  things  which,  without  such  consent, 
might  amount  to  a  criminal  misapplication. 
Thus  it  has  been  held  that  an  officer  is  not 
guilty  of  a  misappropriation  of  the  bank's 
funds  where  the  exchange  committee  of  the 
bank  permits  him  to  substitute  worthless 
paper  for  his  own  good  paper.  U.  S.  17. 
Youtsey,  (1898)  91  Fed.  Rep.  804.  And  where 
an  officer  by  consent  of  the  board  of  directors 
procures  the  discount  of  paper  known  to  him 
to  be  worthless,  whetKer  made  by  himself  or 
by  another,  the  appropriation  of  the  proceeds 
of  the  officer's  own  purpose  is  not  necessarily 
a  criminal  misapplication.  U.  S.  v.  Youtsey, 
(1898)  91  Fed.  Rep.  804;  U.  S.  v.  Britton, 
(1883)  108  U.  S.  193.  But  where  the  officer's 
original  intent  was  to  procure  the  discount  of 
the  note  in  order  to  defraud  the  bank,  he  is 
criminally  liable.  U.  S.  v.  Eno,  (1893)  66 
Fed.  Rep.  218;  Evans  v.  U.  S.,  (1894)  163  U. 
S  684;  Breose  V.  U.  S.,  (C.  C.  A.  1901)  106 
Fed.  Rep.  680.  The  fact  that  the  act  of  the 
officer  subsequently  became  known  to  the  other 
officers  of  the  bank,  and  that  they  impliedly 
assented  thereto  by  taking  no  action,  does  not 
affect  the  criminalitv  of  the  net.  Rieger  t7. 
U.  S.,  (C.  C.  A.  1901)    107  Fed.  Rep.  916. 
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V.  DBA  WING  Bills  and  Signing  Notes. 

General  authority  conferred  upon  an  offi- 
cer of  a  bank  to  draw  bills  and  sign  notes  is 
sufficient  in  the  case  of  bills  and  notes  relat- 
ing to  the  business  of  the  association,  but 
will  not  justify  drawing  bills  or  signing  notes 
which  relate  to  the  individual  and  private 
business  of  the  officer.  U.  S.  v.  Johnson, 
(1879)  4  Cine.  L.  Bui.  361,  26  Fed.  Cas.  No. 
15,483,  in  which  case  it  was  held  that  an  in- 
tent to  injure  or  defraud  is  not  necessary  to 
complete  the  crime  of  drawing  bills  of  ex- 
change or  signing  notes  without  authority  of 
the  directors.  But  in  view  of  the  general 
construction  of  the  statute  this  may  be  con- 
sidered doubtful  law. 


VI.  False  Entries. 

Who  liable.  —  The  crime  of  making  false 
entries  may  be  committed  personally  or  by  di- 
rection. An  officer  directing  the  making  of 
false  entries  is  liable  therefor.  Agnew  v.  U. 
S.,  (1897)  166  U.  S.  36;  U.  S.  v.  Youtsey, 
(1898)  91  Fed.  Rep.  864;  Scott  v.  U.  S.,  (C. 
C.  A.  1904)  130  Fed.  Rep.  429;  Matter  of 
Van  Campen,  (1868)  2  Ben.  (U.  S.)  419,  28 
Fed.  Cas.  No.  16,835;  U.  S.  v.  Allis,  (1893) 
73  Fed.  Rep.  165;  U.  S.  v.  Harper,  (1887)  33 
Fed.  Rep.  480;  U.  S.  t?.  Fish,  (1885)  24  Fed. 
Rep.  585. 

It  is  not  the  making  of  a  false  report  to  the 
comptroller,  but  the  making  of  false  entries 
therein  with  the  criminal  intent  which  is  pun- 
ishable, and  a  false- entry  made  with  criminal 
intent  by  any  of  the  persons  specified  is  an 
offense  whether  the  report  was  subsequently 
verified  by  such  person  or  by  another  officer 
of  the  association,  and  a  false  entry  made  by 
an  assistant  cashier  has  been  held  to  be 
within  the  meaning  of  the  statute  though  the 
report  was  not  verified  by  him.  Cochran  v. 
U.S.,  (1895)   157  U.S.  293. 

Under  R.  S.  sec.  5209  there  is  no  penalty 
affixed  to  the  association  or  its  officers  for 
making  a  false  report,  nor  to  the  president 
or  cashier  for  verifying  such  report.  The 
penalty  imposed  by  the  statute  is  to  the  one 
who  makes  any  false  entry  in  any  book,  re- 
port, or  statement  of  the  association,  and  that 
penalty  is  applicable  to  any  officer  or  agent  of 
the  bank  who  actuaHy  makes  the  entry  with 
intent  to  injure  or  defraud  or  deceive  any 
agent  appointed  to  examine  the  affairs  of  any 
such  association.  Cot!hran  v.  U.  S.,  (1895) 
157  U.  S.  293. 

In  Cochran  v.  U.  S.,  (1895)  157  U.  S.  286, 
the  assistant  cashier  was  held  to  be  indictable 
as  principal  for  making  false  entries  in  the 
report  to  the  comptroller,  though  he  did  not 
verify  the  report,  and  the  president  was  held 
to  be  indictable  as  accessory,  though  he  only 
attested  it  as  a  director,  it  having  been  veri- 
fied by  the  cashier  in  reliance  upon  the  state- 
ments of  such  officers  as  to  its  truth  and  cor- 
rectness. See  also  U.  S.  v.  Potter,  (1892)  56 
Fed.  Rep.  83. 

False  entries  in  reports.  —  This  section  in- 
cludes a  false  entry  in  a  report  to  the  comp- 
troller as  to  the  condition  of  the  bank.  U.  S. 
f.  Bartow,  (1882)  10  Fed.  Rep.  874;  U.  S.  i?. 


Means,  (1889)  42  Fed.  Rep.  599;  U.  S.  9. 
Hughitt,  (1891)  45  Fed.  Rep.  47;  U.  S. 
v.  Allen,  (1880)  47  Fed.  Rep.  696;  U.  8.  v. 
French,  (1893)  57  Fed.  Rep.  382.  But  see 
U.  S.  v.  Potter,  (1892)  56  Fed.  Rep.  83. 

There  is  a  conflict  in  the  cases  as  to  the  lia- 
bility of  officers  for  making  false  entries  in 
a  report  to  the  comptroller,  where  the  report 
is  not  one  called  for  by  the  comptroller  or 
in  the  form  required  by  law.  For  cases  hold- 
ing that  it  is  not  necessary  that  the  report 
should  be  one  which  the  association  is  bound 
by  law  to  make,  nor  need  it  have  been  fur- 
nished at  the  request  of  the  comptroller  regu- 
larly verified  and  attested,  but  it  is  sufficient 
that  it  is  made  in  due  course  of  business  of 
the  association,  see  Bacon  v.  U.  S.,  (C.  C.  A. 

1899)  97    Fed.    Rep.    35;  U.    S.    V,    Booker, 

(1897)  80  Fed.  Rep.  376;  U.  S.  v.  Hughitt, 
(1891)  45  Fed.  Rep.  47.  Contra,  U.  S.  v. 
French,  (1893)  57  Fed.  Rep.  382;  U.  S.  v. 
Potter,  (1892)  56  Fed.  Rep.  97.  And  see 
Cochran  v,  U.  8.,   (1895)   157  U.  8.  286. 

But  a  report  not  pretending  to  be  made  in 
the  regular  course  of  business  of  the  bank,  but 
made  by  an  officer  not  assuming  to  act  for  the 
bank,  and  which  is  outside  his  line  of  busi- 
ness, is  not  covered  by  the  statute.  Thus, 
false  entries  in  a  statement  prepared  by  a 
bookkeeper  cf  the  bank  at  the  request  of  the 
bank  examiner  and  at  his  expense,  are  not 
made  by  such  bookkeeper  as  an  officer  or 
agent  of  the  bank,  and  he  is  not  criminally 
liable  therefor.  U.  S.  v.  Eqe,  (1892)  49  Fed. 
Rep.  852. 

What  are  false  entries.  —  Any  entry  which 
is  intentionally  made  to  represent  what  is  not 
true  or  does  not  exist  is  a  false  entry.  Agnew 
V.  U.  S.,  (1897)  165  U.  8.  36;  U.  8.  ©. 
Harper,  (1887)  33  Fed.  Rep.  480. 

The  entry  of  a  deposit  slip  upon  the  books 
of  the  bank  where  the  matter  contained  in  the 
slip  is  not  true  is  a  false  entry.  Agnew  t>- 
U.  S.,  (1897)   165  U.  8.  36. 

The  entry  of  a  note  as  paid  when  it  has  only 
been  indorsed  by  the  bank  and  rediscounted 
is  a  false  entry.     Dorsey  t?.  U.  8.,   (0.  C.  A. 

1900)  101  Fed.  Rep.  746. 
The  entry  as  money  deposited  of  a  sum  of 

money  left  with  the  bank  in  a  sack  as  a  spe- 
cial deposit  is  a  false  entry.     U.  8.  v,  Peters, 

(1898)  87  Fed.  Rep.  985. 
But  the  entry  on  the  bank  books  of  a  trans- 
action just  as  it  occurred,  although  Buch 
transaction  be  a  fraud  on  the  bank,  is  not  a 
false  entry.  Dow  v.  U.  8.,  (C.  C.  A.  1897) 
82  Fed.  Rep.  904;  U.  S.  v.  Young,  (1904)  128 
Fed.  Rep.  111. 

Thus  the  entry  as  a  "  cash  item  "  of  a  check 
received  by  the  bank  on  which  the  money  was 
paid  out,  though  known  to  be  worthless,  is 
not  a  false  entrv.  U.  S.  v.  Young,  (1904) 
128  Fed.  Rep.  111. 

Erasures.  —  The  language  of  the  statute  is 
sufficiently  comprehensive  to  prohibit  a  falsi- 
fication of  the  books  in  any  manner,  whether 
by  an  original  false  entry  or  by  changing  any 
entry  already  made,  and  the  erasure  of  one 
or  more  figures  constituting  a  number  already 
written  on  the  books  of  account  of  a  bank  and 
the  writing  of  different  figures  in  place  of 
those  erased  constitutes  "  making  an  entiy " 
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within  the  meaning  of  the  section.  U.  S.  v, 
CTecilius,  (1888)  34  Fed.  Rep.  30. 

Ingredients  of  offense  —  fraudulent  intent. 
—  An  intent  to  injure,  defraud,  or  deceive  is 
a  material  ingredient  of  the  offense  of  making 
false  entries.  Agnew  v.  U.  S.,  (1897)  165  U. 
S.  36;  Ck)chran  v.  U,  S.,  (1895)  157  U.  S. 
294;  U.  S.  I?.  Berry,  (1897)  85  Fed.  Rep.  208; 
U.  S.  V.  Allis,  (1893)  73  Fed.  Rep.  165;  U. 
S,  V.  Allen,  (1880)  47  Fed.  Rep.  696;  U.  S. 
V.  Grayes,  (1892)  53  Fed.  Rep.  634. 

A  false  entry  in  the  report  of  the  condition 
of  the  bank,  or  a  false  entry  made  in  the 
books  of  the  bank,  is  not  punishable  unless  it 
was  made  by  the  officer  or  by  his  direction 
with  the  intent  to  injure  or  defraud  the  bank 
or  some  other  corporation  or  some  firm  or 
person;  or  to  deceive  some  officer  of  the  bank; 
or  to  deceive  some  agent  appointed  or  who 
may  be  appointed  to  examine  the  affairs  of 
the  bank.  U.  S.  v,  AlHs,  (1893)  73  Fed.  Rep. 
165.  See  also  McKnight  V.  U.  S.,  (C.  C.  A. 
1899)  97  Fed.  Rep.  208. 

A  mistake  in  the  amount  of  an  item  grow- 
ing out  of  an  error  in  bookkeeping  does  not 
make  it  a  false  entry  punishable  under  the 
section.  U.  S.  v.  Allen,  (1880)  47  Fed.  Rep. 
696.  Nor  can  an  officer  be  held  criminally 
liable  for  false  entries  in  a  report  to  the 
comptroller  arising  out  of  an  honest  mistake 
of  his  own  or  deception  practiced  upon  him 
by  others.  Cochran  v.  U.  S.,  (1895)  157  U. 
8.  294;  U.  S.  v.  Allis,  (1893)  73  Fed.  Rep.  165. 

Mistake  or  deception  of  others.  —  Where 
the  officer  verifying  a  report  to  the  comp- 
ti oiler  honestly  and  faithfully  investigates 
the  condition  of  the  bank,  and  compares  it 
with  such  report  either  alone  or  with  the  as- 
sistance of  his  clerks,  and  then  verifies  it  in 
the  belief  that  it  is  correct, when  through  mis- 
take of  his  own  or  some  deception  practiced 
upon  him  by  his  clerks  it  is  false,  he  is  not 
guilty  of  the  offense  under  the  statute.  But 
the  officer  verifying  a  report  to  the  comp- 
troller cannot  keep  himself  in  ignorance,  wil- 
fully shut  his  eyes  to  the  truth,  or  refuse  to 
examine  into  the  true  condition  of  the  bank, 
and  to  learn  whether  his  report  is  true  or 
false  when  he  makes  it,  and  thus  escape  lia- 
bility. U.  S.  V.  Allis,  (1893)  73  Fed.  Rep. 
165. 

A  cashier  cannot  be  held  criminally  liable 
for  false  entries  in  a  report  to  the  comp- 
troller where  he  honestly  acts  upon  the  state- 
ments of  the  president  and  assistant  cashier 
as  to  the  truth  and  correctness  of  such  report. 
His  ignorance  of  the  truth  of  such  report 
might  not,  and  probably  would  not,  excuse 
him  from  liability  in  a  civil  action  for  negli- 
gence, but  he  can  be  held  criminally  liable 
only  for  an  evil  intent  actually  existing  in  his 
mind  at  least,  unless  his  ignorance  is  wilful 
or  bis  negligence  in  failing  to  inform  himself 
is  so  gross  as  to  characterize  his  conduct  as 
fraudulent.  Cochran  v.  U.  S.,  (1895)  157  U. 
S.  294. 

The  entries  must  be  calculated  to  deceive, 
and  if  a  false  entry  is  calculated  to  deceive  or 
defraud,  the  making  or  causing  it  to  be  made 
on  the  bank  books  with  intent  to  deceive  is 
all  that  is  necessary  to  bring  the  act  within 
the  meaning  of  the  statute.    U.  S.  v,  Britton, 


(1882)  107  U.  S.  655;  U.  S.  v.  Harper,  (1887) 
33  Fed.  Rep.  480. 

The  fact  that  the  officers  were  not  actually 
deceived  is  not  material  if  the  false  entry  was 
in  fact  made  with  intent  to  deceive.  U.  S.  V, 
Means,  (1889)  42  Fed.  Rep.  599. 

Nor  does  the  fact  that  the  falsity  may  be 
exposed  by  an  examination  of  other  books  of 
account  make  it  any  the  less  a  false  entry 
rendered  with  intent  to  deceive.  U.  S.  v. 
Britton,  (1882)  107  U.  S.  655. 

Offset  entries.  —  Where  a  false  entry  has 
been  made  with  criminal  intent  the  fact  that 
the  officer  made  another  false  entry  to  offset 
it  with  like  intent  is  no  defense.     U.  S.  v.  ^ 
Allis,  (1893)  73  Fed.  Rep.  165. 

Officers  intended  to  be  deceived.  —  Directors 
are  "  officers  "  within  the  statute,  an  inten- 
tion to  deceive  whom  is  made  punishable; 
and  an  intention  to  deceive  any  one  director 
or  officer  of  the  bank  is  as  criminal  under 
the  Act  as  an  intention  to  deceive  any  num- 
ber or  all  of  them.  U.  S.  i;.  Means,  (1889) 
42  Fed.  Rep.  599. 

The  question  whether  a  person  is  an 
"  officer  "  of  the.  bank  under  the  statute,  or 
merely  a  clerk  or  employee,  depends  upon  the 
circumstances  connected  with  the  bank  it- 
self, such  as  the  appointment  and  treatment 
of  the  person  by  the  directors  or  managers 
of  the  bank.  U.  8.  v.  Means,  (1889)  42  Fed. 
Rep.  599. 

It  has  been  held  that  a  false  entry  made 
to  deceive .  the  comptroller  of  the  currency 
was  not  within  the  meaning  of  the  statute, 
as  he  is  not  "  an  agent  appointed  to  examine 
the  affairs"  of  the  association.  U.  S.  1\ 
Bartow,  (1882)  10  Fed.  Rep.  874. 

Time  of  making  entries.  —  The  statute 
covers  the  making  of  a  false  entry  in  the 
preparation  of  a  report  or  in  the  process  of 
completing  it;  it  is  not  necessary  that  it  be 
made  at  the  time  and  in  the  course  of  the 
official  drawing  up  of  the  report.  U.  S.  v, 
French,  (1893)  67  Fed.  Rep.  382. 

It  is  not  material  whether  false  entries 
made  with  intent  to  deceive  an  agent  ap- 
pointed to  examine  the  affairs  of  the  asso- 
ciation were  made  before  or  after  the  ap- 
pointment of  such  agenti  U.  S.  v.  Britton, 
(1882)    107  U.  S.  655. 

The  custom  of  other  national  bank  offi- 
cials in  making  their  reports  is  no  justifica- 
tion for  making  false  entries,  and  therefore 
evidence  of  such  custom  is  not  admissible. 
U.  S.  V,  Graves,  (1892)  53  Fed.  Rep.  634. 

Presumptions.  —  A  bank  officer  who  veri- 
fies reports  to  the  comptroller  is  presumed 
to  have  knowledge  of  the  contents  of  such 
reports,  and  the  jury  may  presume  from  the 
mere  making  of  a  false  entry  therein,  in  the 
absence  of  any  explanation  or  of  any  testi- 
mony on  the  subject,  that  the  officer  knew 
such  entry  to  be  false.  U.  S.  v.  Allis,  ( 1893) 
73  Fed.  Rep.  165.  And  the  criminal  inten- 
tion may  be  presumed  from  the  knowledge 
of  the  falsity  of  the  entries.  U.  S.  v.  Yout- 
sey,  (1898)  91  Fed.  Rep.  864;  U.  S.  v.  Allis, 
(1893)  73  Fed.  Rep.  165;  U.  S.  f?.  Graves, 
(1892)  53  Fed.  Rep.  634;  Peters  v.  U.  S., 
(C.  C.  A.  1899)  94  Fed.  Rep.  127;  Agnew  V. 
U.  S.,  (1897)  165  U.  S.  53. 
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Admissibility  of  eyidence.  —  The  books  of 
the  bank  are  admissible  to  show  the  falsity 
of  entries  therein.  U.  S.  t?.  Allen,  (1880)  47 
Fed.  Rep.  696. 

The  bank's  books  are  admissible  without 

Sroof  that  they  were  properly  kept  as  evi-^ 
ence  against  one  who  had  general  control* 
and  direction  of  the  bank's  affairs  to  show 
knowledge  of  false  entries  in  the  reports. 
Bacon  v,  U.  S.,  (C.  C.  A.  1899)  97  Fed. 
Rep.  35. 

A  report  of  the  condition  of  the  bank  on 
a  certain  day,  called  for  by  the  comptroller, 
is  admissible  to  show  the  intent  in  making 
false  entries  in  the  bank's  books  on  that  day. 
U.  S.  t?.  Folsom,  (1894)   7  N.  Mex.  632. 

Evidence  of  false  entries  at  other  times  is 
admissible  to  show  the  intent  in  making 
false  entries  on  the  day  charged.  AUis  v. 
U.  S.,  (1894)  155  U.  S.  117. 

Knowledge  of  false  entries  in  the  bank's 
books  is  admissible  to  show  defendant's  in- 
tent in  making  false  entries  in  the  report. 
Bacon  t\  U.  §.,  (C.  C.  A.  1899)  97  Fed. 
Rep.  35. 

Questions  for  jury.  —  The  question  of  the 
good  faith  of  the  defendant  in  failing  to  re- 
port overdrafts  on  the  ground  that  they  bore 
interest,  and  as  such  should  not  be  reported 
as  overdrafts,  is  one  of  fact  for  the  jury. 
Dorsey  v.  U.  S.,  (C.  C.  A.  1900)  101  Fed. 
Rep.  746;  Potter  t?.  U.  S.,  (1894)  155  U.  S. 
438,  affirming  (1892)  56  Fed.  Rep.  83. 

VII.  AlDEBS  AND  AbETTOBS. 

Accessories  before  the  fact.  —  The  section 
includes  any  act  of  aiding  or  abetting  before 
the  fact  by  counseling;  procuring,  or  urging 


it  in  advance.  U.  S.  t;.  French,  (1893)  57 
Fed.  Rep.  382. 

Who  may  be.  —  Persons  who  are  not  offi- 
cers or  agents  of  the  bank  may  commit  the 
offense  of  aiding  and  abetting.  But  there 
must  be  a  concurring  act  of  an  officer  or 
agent  of  the  bank,  and  where  a  violation  of 
the  statute  is  committed  by  an  officer  and  an 
outsider  the  one  must  be  prosecuted  as  the 
principal  and  the  other  as  an  aider  and 
abettor.  Coffin  i?.  U.  S.,  (1895)  156  U.  S. 
432,   (1896)   162  U.  S.  664. 

The  existence  of  a  common  purpose  be- 
tween the  officer  and  the  aider  and  abettor 
to  promote  or  subserve  the  joint  interest  of 
the  wrongdoers  in  any  enterprise  in  which 
they  are  mutually  interested,  is  not  an  es- 
sential element  of  the  offense  of  aiding  and 
abetting.  The  statute  is  violated  if  one 
charged  with  aiding  and  abetting  is  shown 
to  have  actually  aided  and  abetted  the 
officer  of  the  bank  in  the  commission  of  the 
offense  with  intent  to  injure,  defraud,  or 
deceive,  no  matter  whom  the  accused  may 
have  ultimately  intended  to  benefit  by  his 
conduct.  CJoffin  v,  U.  S.,  (1896)  156  U.  S. 
432,  (1896)  162  U.  S.  664. 

The  intent  to  injure,  defraud,  or  deceive  is 
presumed  from  the  commission  of  the  wrong- 
ful and  fraudulent  acts.  A  person  who, 
without  a  balance  to  his  credit  or  a'  sufficient 
balance,  draws  checks  for  considerable 
amounts  without  the  knowledge  or  consent 
of  the  proper  bank  officials,  and  with  a  fraud- 
ulent intent  that  the  moneys  of  the  bank 
shall  be  applied  to  the  payment  of  such 
checks,  is  guilty  of  aiding  and  abetting  a 
criminal  misapplication.  U.  S.  v.  Kenney, 
(1898)  90  Fed.  Rep.  257. 


Sec.  5210.  \IAsl  of  shareholders,  etc.,  to  he  kept.]  The  President  and 
cashier  of  every  national  banking  association  shall  cause  to  be  kept  at  all  times 
a  full  and  correct  list  of  the  names  and  residences  of  all  the  shareholders  in  the 
association,  and  the  number  of  shai'es  held  by  each,  in  the  office  where  its  busi- 
ness is  transacted.  Such  list  shall  be  subject  to  the  inspection  of  all  the  share- 
holders and  creditors  of  the  association,  and  the  officers  authorized  to  assess 
taxes  under  State  authority,  during  business-hours  of  each  day  in  which  busi- 
ness may  be  legally  transacted.  A  copy  of  such  list,  on  the  first  Monday  of 
July  of  each  year,  verified  by  the  oath  of  such  president  or  cashier,  shall  be 
transmitted  to  the  Comptroller  of  the  Currency.      [R.  8.] 

ers  upon  whom,  if  the  association  becomes 
insolvent,  will  rest  the  individual  liability  for 
its  contracts,  debts,  and  engagements."  Pauly 
t;.  State  L.  A  T.  Co.,  (1897)  165  U.  S.  621; 
Waite  V,  Dowley,  (1876)  94  U.  S.  534. 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
111. 

Object  of  statute.  —  "  One,  if  not  the  prin- 
cipal, object  of  this  requirement  was  to  give 
creditors  of  the  association,  as  well  as  state 
authorities,  information  as  to  the  sharehold- 


Sec.  5211.  [RepoHs  to  Comptroller  of  the  Currency.]  Every  association 
shall  make  to  the  Comptroller  of  the  Currency  not  less  than  five  reports  during 
each  year,  according  to  the  form  which  may  be  prescribed  by  him,  verified  by 
the  oath  or  affirmation  of  the  president  or  cashier  of  such  association,  and 
attested  by  the  signature  of  at  least  three  of  the  directors.  Each  such  report 
shall  exhibit,  in  detail  and  under  appropriate  heads,  the  resources  and  liabilities 
of  the  association  at  the  close  of  business  on  any  past  day  by  him  specified ;  and 
shall  be  transmitted  to  the  Comptroller  within  five  days  after  the  receipt  of  a 
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request  or  requisition  therefor  from  him,  and  in  the  same  form  in  which  it  is 
made  to  the  Comptroller  shall  be  published  in  a  newspaper  published  in  the 
place  where  such  association  is  established,  or  if  there  is  no  newspaper  in  the 
place,  then  in  the  one  published  nearest  thereto  in  the  same  county,  at  the 
expense  of  the  association;  and  such  proof  of  publication  shall  be  furnished 
as  may  be  required  by  the  Comptroller.  The  Comptroller  shall  also  have 
power  to  call  for  special  reports  from  any  particular  association  whenever  in 
his  judgment  the  same  are  necessary  in  order  to  a  full  and  complete  knowledge 
of  its  condition.      [i2.  S,'\ 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
109.  Act  of  March  3,  1869,  ch.  130,  15  Stat. 
L.  326. 

This  section  was  amended  by  Act  of  Feb. 
27,  1877,  ch.  69,  19  Stat.  L.  252,  by  inserting 
after  the  words  "  liabilities  of  the  "  the  word 
**  association  "  in  place  of  the  word  "  associa- 
tions ''  appearing  in  the  section  as  originally 
enacted. 

Verification  of  reports  —  before  what  offi- 
cer.—See  the  Act  of  Feb.  26,  1881,  ch.  82, 
infra,  p.  154. 

Purpose  of  reports.  —  The  reports  of  the 
financial  condition  of  the  bank  made  under 
this  section  are  not  made  solely  for  the  in- 
formation of  the  comptt-oller  and  the  stock- 
holders and  depositors  of  the  bank,  but  are 
intended  also  to  afford  public  information  to 
all  persons  having  or  contemplating  business 
transactions  into  which  the  condition  of  the 
bank  enters  as  a  material  fact.  Stuart  *t\ 
Staplehurst  Bank,  (1899)  57  Neb.  569;  Ger- 
ner  v.  Yates,  (1900)  61  Neb.  100;  Gerner  v. 
Mosher,  (1899)  58  Neb.  135;  Merchants* 
Nat  Bank  r.  Thoms,  (1892)  11  Ohio  Dec. 
(Reprint)  632,  28  Cine.  L.  Bui.  164;  Barnes 
V.  Swift,  (1894)  3  Ohio  Dec.  688. 

Liability  for  false  reports.  —  Bank  officers 
making  such  false  reports  are  liable  for 
losses  resulting  to  persons  who,  in  reliance 
upon  such  reports,,  ^re  induced  to  deposit 
funds  in  the  bank,  Prescott  v.  Haughey, 
(1895)  65  Fed.  Rep.  653;  Stuart  v.  Staple- 
hurst Bank,  (1899)  57  Neb.  569;  or  to  pur- 
chase its  stock,  Gerner  v.  Mosher,  (1899)  58 
Neb.  135;  Gerner  v.  Yates,  (1900)  61  Neb. 
100;  or  to  lend  money  on  such  stock  as 
security.  Merchants'  Nat.  Bank  v.  Thoms, 
(1892)'  11  Ohio  Dec.  (Reprint)  632,  28  Cine. 
t>.  Bui.  164. 

Who  liable.  —  Directors  who  do  not  join  in 
such  false  reports  are  not  liable  to  one  in- 
jured by  relying  upon  the  report.  The  attes- 
tation of  the  report  to  the  comptroller  is  not 
the  act  of  the  entire  board,  and  to  charge  a 
director  with  the  consequences  of  its  falsity 
it  must  appear  that  he  attested  it  or  that  he 
in  some  manner  participated  in  making  or 
publishing  it.  Gerner  v.  Mosher,  (1899)  58 
Neb.  135. 

The  word  "attest"  as  used  in  Rev. 'Stat. 
sec.  5211,  requiring  that  reports  shall  be 
attested  by  the  signatures  of  at  least  three 
of  the  directors,  is  not  used  merely  in  the 
tense  of  witnessing  the  signature  of  the 
president  or  cashier,  hut  rather  in  the  sense 
of  certifying  to  the  correctness  of  the  report. 
Gerner  v.  Mosher,  (1899)  58  Neb.  135. 

The    attestation    of    such    report    by    the 


directors  is  a  positive  statement  that  the 
condition  of  the  bank  is  as  represented 
therein,  and  such  directors  are  personally 
liable  for  injuries  sustained  by  false  repre> 
sentations  of  solvency  contained  in  the  re- 
port, even  though  they  were  unaware  that 
such  report  and  representations  were  false  or 
untrue,  and  though  their  attestation  was 
made  without  intent  to  defraud.  Gerner  v, 
Mosher,  (1899)  58  Neb.  135;  Gerner  t?.  Yates, 
(1900)  61  Neb.  100. 

When  report  false.  —  There  is  no  material 
misrepresentation  where  the  resources  and 
liabilities  are  equally  inflated  in  the  report. 
Nor  can  there  be  said  to  be  any  misrepre- 
sentation where  the  report  complies  with  the 
laws  and  regulations  of  the  comptroller. 
But  the  description  of  overdrafts  as  "  loans 
and  discounts  "  is  a  material  misrepresenta- 
tion.    Gerner  v.  Yates,   (1900)   61  Neb.  100. 

Contents  of  reports.  —  The  report  of  the 
bank's  condition  must  contain  a  true  state- 
ment of  the  bank's  condition  on  the  day 
specified  in  respect  to  the  headings  in  such 
report,  but  the  bank  is  not  required  to  con- 
form its  headings  of  the  various  accounts  in 
its  books  to  any  prescribed  names,  nor  to  the 
names  stated  in  the  form  of  report  pre- 
scribed by  the  comptroller;  and  when  a  re- 
port is  called  for,  if  the  person  making  it 
enters  upon  the  headings  in  the  prescribed 
form  a  true  statement  of  the  bank's  condi- 
tion on  the  day  called  for,  in  respect  to  the 
headings  in  such  form  he  has  fulfilled  the 
demands  of  the  law.  U.  S.  v.  Graves,  ( 1892) 
63  Fed.  Rep.  634. 

Contingent  liabilities  must  be  included  in 
the  statement  of  the  bank's  liabilities.  The 
contingent  liability  of  a  bank  on  an  un- 
matured note,  the  payment  of  which  at 
maturity  is  guaranteed  by  the  bank,  is  a 
liabilitv  which  must  under  the  statute  be 
shown  in  the  report  to  the  comptroller. 
Cochran  v.  U.  S.,  (1895)   157  U.  S.  286. 

Liability  of  directors.  —  The  heading 
"  liability  of  directors  as  payers,"  on  paper 
held  by  the  bank,  should  include  the  amount 
of  paper  held  by  the  bank,  made  by  a  firm 
of  which  a  director  is  a  member.  U.  S.  v. 
Graves,   (1892)   53  Fed.  Rep.  634. 

Loans  and  discounts.  —  The  heading  "  loans 
and  discounts  "  properly  includes  loans  tem- 
porarily carried  on  the  bank's  books  under 
the  head  of  "  suspended  loans "  and  bad 
debts.  U.  S.  V.  Graves,  (1892)  53  Fed.  Rep. 
034. 

The  entering  of  loans  and  discounts  in  re- 
ports to  the  comptroller  does  not  guarantee 
the   solvency   of   the   maker's   paper,   but   is 
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merely  a  statement  that  at  the  day  named 
in  the  report  the  bank  actually  held  and 
owned  loans  and  discounts  to  the  aggregate 
therein  reported.  U.  S.  r.  Graves,  (1892) 
53  Fed.  Rep.  634. 

Overdrafts  by  customers  cannot  be  entered 
as  loans  and  discounts  though  covered  by 
notes,  unless  the  notes  have  been  credited  on 
Ik  customer's  account.  Bacon  v.  U.  S.,  (C.  C. 
A.  1899)  97  Fed.  Rep.  36;  U.  S.  v.  Allls, 
(1893)  73  Fed.  Rep.  165;  or  prior  arrange- 
ments have  been  made  therefor.  Graves  v, 
U.  S.,  (1897)  165  U.  S.  323,  reversing  (1892) 
63  Fed.  Rep.  634;  Dorsey  v.  U.  S.,  (C.  C.  A. 


1900)  101  Fed.  Rep.  746;  Bacon  v,  U.  S^ 
(C.  C.  A.  1899)  97  Fed.  Rep.  35. 

Special  deposits  made  with  the  understand- 
ing that  they  are  not  to  be  mingled  with 
funds  of  the  bank,  but  are  to  be  returned 
after  being  shown  to  the  bank  examiner, 
cannot  lawfully  be  entered  on  the  books  of 
the  bank  or  stated  in  the  report  of  the 
bank's  condition  as  deposits.  Peters  v,  U. 
S.,  (C.  C.  A.  1899)  94  Fed.  Rep.  127,  (1898) 
87  Fed.  Rep.  984. 

Criminal  liability  for  false  entries.  —  See 
R.  S.  sec.  5209,  supra,  p.  145,  and  notes, 
p.  146. 


An  act  defining  the  yerification  of  returns  of  national  banks. 
[Act  of  Feb,  26,  1881,  oh.  82,  21  Stat.  £>.  a62.'\ 

{Verification  of  reports.']  That  the  oath  or  affirmation  required  by 
section  fifty-two  hundred  and  eleven  of  the  Revised  Statutes,  verifying 
the  returns  made  by  national  banks  to  the  Comptroller  of  the  Currency, 
/  when  taken  before  a  notary  public  properly  authorized  and  commis- 
sioned by  the  State  in  which  such  notary  resides  and  the  bank  is  located, 
or  any  other  officer  having  an  official  seal,  authorized  in  such  State  to 
administer  oaths,  shall  be  a  sufficient  verification  as  contemplated  by 
said  section  fifty-two  hundred  and  eleven':  Provided,  That  the  officer 
administering  the  oath  is  not  an  officer  of  the  bank.     [21  Stat.  L.  352.] 

Indictment    for    perjury.  —  Prior    to    this  taken  before  such  a  notary.    U.  S.  v,  Curtis, 

Act  a  state  notary  had  no  authority  to  ad-  (1882)  1*07  U.  S.  671. 

minister    the   oath,   and  an   indictment   for  As  to  notaries  public  generally,  see  Ko- 

perjury  was  held  bad  where  the  oath  was  tabies  Public,  post. 

Sec.  5212.  [Reports  as  to  dividends.]  In  addition  to  the  reports  required 
by  the  preceding  section,  each  association  shall  report  to  the  Comptroller  of 
the  Currency,  within  ten  days  after  declaring  any  dividend,  the  amount  of 
such  dividend,  and  the  amount  of  net  earnings  in  excess  of  such  dividend. 
Such  reports  shall  be  attested  by  the  oath  of  the  president  or  cashier  of  the 
association.      [R.  8.]  - 

Act  of  March  3,  1869,  ch.  130,  15^  Stat.  L.  327. 

Sec.  5213.  [Penalty  for  failure  to  make  reports.]  Every  association 
which  fails  to  make  and  transmit  any  report  required  under  either  of  the  two 
preceding  sections  shall  be  subject  to  a  penalty  of  one  hundred  dollars  for  each 
day  after  the  periods,  respectively,  therein  mentioned,  that  it  delays  to  make 
and  transmit  its  report.  Whenever  any  association  delays  or  refuses  to  pay 
the  penalty  herein  imposed,  after  it  has  been  assessed  by  the  Comptroller  of 
the  Currency,  the  amount  thereof  may  be  retained  by  the  Treasurer  of  the 
United  States,  upon  the  order  of  the  Comptroller  of  the  Currency,  out  of  the 
interest,  as  it  may  become  due  to  the  association,  on  the  bonds  deposited  with 
him  to  secure  circulation.  All  sums  of  money  collected  for  penalties  under 
this  section  sliall  be  paid  into  the  Treasury  of  the  United  States.      [R.  8.] 

Act  of  March  3,  1869,  ch.  130,  16  Stat.  L.  326. 


Sec.  6.   [Reports  of  savings  and  trust  companies,]    That  all  savings-banks 
or  savings  and  trust  companies  organized  under  authority  of  any  act  of  Con- 
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gress  shall  be,  and  are  hereby,  required  to  make,  to  the  Comptroller  of  the  Cur- 
rency, and  publish,  all  the  reports  which  national  banking-associations  are 
required  to  make  and  publish  under  the  provisions  of  sections  fifty  two  hun- 
dred and  eleven,  fifty-two  hundred  and  twelve  and  fifty  two  hundred  and  thir- 
teen, of  the  Revised  Statutes,  and  shall  be  subject  to  the  same  penalties  for 
failure  to  make  or  publish  such  reports  as  are  therein  provided ;  which  penalty 
may  be  collected  by  suit  before  any  court  of  the  United  States  in  the  district 
in  which  said  savings  banks  or  savings  and  trust  companies  may  be  located. 
And  all  savings  or  other  banks  now  organized,  or  which  shall  hereafter  be 
organized,  in  the  District  of  Columbia,  under  any  act  of  Congress,  which  shall 
have  capital  stock  paid  up  in  whole  or  in  part,  shall  be  subject  to  all  the  pro- 
Tisions  of  the  Revised  Statutes,  and  of  all  acts  of  Congress  applicable  to  national 
banking  associations,  so  far  as  the  same  may  be  applicable  to  such  savings  or 
other  banks :  Provided,  That  such  savings  banks  now  established  shall  not  be 
required  to  have  a  paid-in  capital  exceeding  one  hundred  thousand  dollars.  \_19 
Stat.  L.  64.] 

gress  and  having  a  capital  of  over  $100,000 
and  less  than  $200,000,  is  entitled  to  receive 
circulating  notes.  German-American  Sav. 
Bank,  (1877)  15  Op.  Atty.-Gen.  606. 

Conversion  to  national  banks.  —  Saving 
banks  organized  in  the  District  of  Columbia 
under  an  Act  of  Congress,  and  having  a 
capital  stock  paid  up  in  whole  or  in  part, 
were  entitled,  after  the  passage  of  the  Act 
of  1876,  to  become  national  banking  associa- 
tions in  the  mode  and  subject  to  the  condi- 
tions prescribed  by  R.  S.  sec.  5154.  Keyser 
V.  Hitz,  (1890)  133  U.  S.  145,  affirming 
(1883)  2  Mackey  (D.  C.)  488. 


This  is  from  the  Act  of  June  30,  1876,  ch. 
156,  "An  Act  authorizing  the  appointment  of 
receivers  of  national  banks."  For  reference 
to  entire  Act,  see  infra,  p.  183. 

Application  to  savings  banks  in  District  of 
Columbia.  —  The  expression  "so  far  as  may 
be  applicable  to  such  savings  banks"  does 
not  prevent  the  application  to  them  of  pro- 
visions in  the  Acts  which  are  consistent  with 
so  much  of  their  business  as  is  not  a  savings 
business,  although  inapplicable  to  so  much 
thereof  as  is.  German-American  Sav.  Bank, 
(1877)   16  Op.  Atty.-Gen.  605. 

A  savings  bank  in  the  citjr  of  Washington, 
D.    C,   incorporated  under  an  Act  of   Con- 


SBC.  5214.  [Duties  payable  to  the  United  States.']  In  lieu  of  all  existing 
taxes,  every  association  shall  pay  to  the  Treasurer  of  the  United  States,  in  the 
months  of  January  and  July,  a  duty  of  one-half  of  one  per  centum  each  half- 
year  upon  the  average  amount  of  its  notes  in  circulation,  and  a  duty  of  one- 
quarter  of  one  per  centum  each  half-year  upon  the  average  amount  of  its  de- 
posits, and  a  duty  of  one-quarter  of  one  per  centum  each  half-year  on  the 
average  amount  of  its  capital  stock,  beyond  the  amount  invested  in  United 
States  bonds.      [R.  /S.] 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 

111. 

This  section  is  materially  affected  by  the 
Act  of  March  14,  1900,  ch.  41,  sec.  13,  given 
below. 

Bonds  of  the  District  of  Columbia  are  not 
United  States  bonds  within  the  meaning  of 
sections  5214,  5215.  District  of  Columbia 
3.65  Bonds,  (1878)  16  Op.  Atty.-Gen.  173. 

**  Notes  in  circulation."  —  Notes  signed  by 
the  proper  oflScers  are  not  "  notes  in  circula- 
tion "  within  the  meaning  of  sections  5214, 
5215,  so  long  as  the  bank  has  never  parted 
with  any  interest  in  or  control  over  them, 
and  it  may  either  issue  them  or  cause  them 
to  be  canceled  or  destroyed  at  its  option. 
Notes  in  Circulation,  (1894)  20  Op.  Atty.- 
Gen.  695,  704. 

Bank  notes  signed  and  actually  paid  over 


the  counter,  or  otherwise  so  dealt  with  as  to 
become  liabilities  of  the  bank,  are  "  notes  in 
circulation."  But  notes  merely  held  in  the 
vaults  of  the  bank,  whether  signed  or  un- 
signed, and  notes  so  signed  and  held  and 
carried  on  the  books  of  the  bank,  are  not  its 
"  notes  in  circulation."  For  the  same  reason 
notes  that  have  been  obligations  of  the  bank, 
but  cease  to  be  so,  and  return  and  remain 
in  the  bank,  for  whatever  period,  are  not, 
during  such  period,  its  "  notes  in  circula- 
tion." Notes  in  Circulation,  (1894)  20  Op. 
Atty.-Gen.  704. 

"The  amount  invested  in  United  States 
bonds"  is  to  be  ascertained  by  taking  the 
price  paid  for  such  bonds  and  not  their 
market  value.  Bank  Taxation,  (1878)  16 
Op.  Atty.-Gen.  187. 
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Sec.  13.  [Tax  on  circulating  notes.']  That  every  national  banking 
association  having  on  deposit,  as  provided  by  law,  bonds  of  tte  United 
States  bearing  interest  at  the  rate  of  two  per  centum  per  annum,  issued 
under  the  provisions  of  this  Act,  to  secure  its  circulating  notes,  shall 
pay  to  the  Treasurer  of  the  United  States,  in  the  months  of  January  and 
July,  a  tax  of  one-fourth  of  one  per  centum  each  half  year  upon  the 
average  amount  of  such  of  its  notes  in  circulation  as  are  based  upon  the 
deposit  of  said  two  per  centum  bonds;  and  such  taxes  shall  be  in  lien 
of  existing  taxes  on  its  notes  in  circulation  imposed  by  section  fifty-two 
hundred  and  fourteen  of  the  Kevised  Statutes.      [31  Stat,  L.  JfB.] 

This  is  from  the  Oold  Standard  Act  Taxation    of    banks,     see     Intebnal 

of  March  14,  1900,  ch.  41.    For  reference      Revenue. 
to  entire  Act,  see  Coinage,  Mints,  and 
Assay  Offices,  vol.  2,  p.  131. 

Sec.  5215.  [Half-yearly  return  of  circulation,  deposits,  and  capital  stoclc.'\ 
In  order  to  enable  the  Treasurer  to  assess  the  duties  imposed  by  the  preceding 
section,  each  association  shall,  within  ten  days  from  the  first  days  of  January 
and  July  of  each  year,  make  a  return,  under  the  oath  of  its  president  or  cashier, 
to  the  Treasurer  of  the  United  States,  in  such  form  as  the  Treasurer  may  pre- 
scribe, of  the  average  amount  of  its. notes  in  circulation,  and  of  the  average 
amount  of  its  deposits,  and  of  the  average  amount  of  its  capital  stock,  beyond 
the  amount  invested  in  United  States  bonds,  for  the  six  months  next  preceding 
the  most  recent  first  day  of  January  or  July.  Every  association  which  fails 
so  to  make  such  return  shall  be  liable  to  a  penalty  of  two  hundred  dollars,  to 
be  collected  either  out  of  the  interest  as  it  may  become  due  such  association  on 
the  bonds  deposited  with  the  Treasurer,  or,  at  his  option,  in  the  manner  in 
which  penalties  are  to  be  collected  of  other  corporations  under  the  laws  of  the 
United  States.     [R,  iS.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  111. 
See  notes  under  R.  S.  sec.  5214,  supra. 

Sec.  5216.  [Penalty  for  failure  to  make  return.']  Whenever  any  associa- 
tion fails  to  make  the  half-yearly  return  required  by  the  preceding  section,  the 
duties  to  be  paid  by  such  association  shall  be  assessed  upon  the  amount  of  notes 
delivered  to  such  association  by  the  Comptroller  of  the  Currency,  and  upon 
the  highest  amount  of  its  deposits  and  capital  stock,  to  be  ascertained  in  such 
manner  as  the  Treasurer  may  deem  best      [R,  8,] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  111. 

Sec.  5217.  [Penalty  for  failure  to  pay  duiies.]  Whenever  an  association 
fails  to  pay  the  duties  imposed  by  the  tiiree  preceding  sections,  the  sums  due 
may  be  collected  in  the  manner  provided  for  the  collection  of  United  States 
taxes  from  other  corporations;  or  the  Treasurer  may  reserve  the  amount  out 
of  the  interest,  as  it  may  become  due,  on  the  bonds  deposited  with  him  by  such 
defaulting  association.      [R,  S,] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  HI. 

Sec.  5218.  [Refunding  excessive  duties,]  In  all  cases  where  an  associa- 
tion has  paid  or  may  pay  in  excess  of  what  may  be  or  has  been  found  due  from 
it,  on  account  of  the  duty  required  to  be  paid  to  the  Treasurer  of  the  United 
States,  tlie  association  may  state  an  account  therefor,  which,  on  being  certified 
by  the  Treasurer  of  the  United  States,  and  found  correct  by  the  First  Comp- 
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troUer  of  the  Treasury,  shall  be  refunded  in  the  ordinary  manner  by  warrant 
on  the  Treasury.      [R,  8.'\ 

Res.  Ko.  49  of  March  2,  1867,  14  Stat.  L.  572. 

Sec.  5219.  [^State  taxation,']  Nothing  herein  shall  prevent  all  the  shares 
in  any  association  from  being  included  in  the  valuation  of  the  personal  prop- 
erty of  the  owner  or  holder  of  such  shares,  in  assessing  taxes  imposed  by  au- 
thority of  the  State  within  which  the  association  is  located ;  but  the  legislature 
of  each  State  may  determine  and  direct  the  manner  and  place  of  taxing  all 
the  shares  of  national  banking  associatLons  located  within  the  State,  subject 
only  to  the  two  restrictions,  that  tiie  taxation  shall  not  be  at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capital  in  the  hands  of  individual  citizens  of 
such  State,  and  that  the  shares  of  any  national  banking  association  owned  by 
non-residents  of  any  State  shall  be  taxed  in  the  city  or  town  where  the  bank  is 
located,  and  not  elsewhere.  Nothing  herein  shall  be  construed  to  exempt  the 
real  property  of  associations  from  either  State,  county,  or  municipal  taxes,  to 
the  same  extent,  according  to  its  value,  as  other  real  property  is  taxed.     \_B.  S,] 

shareholders  and  to  an  assessment  of  the 
real  estate  of  the  bank.  Any  tax,  there- 
fore, which  is  in  excess  of,  and  not  in  con- 
formity to,  these  requirements,  is  void." 
Owensboro  Nat.  Bank  v.  Owensboro,  (1899) 
173  U.  S.  664;  National  Commercial  Bank  v. 
Mobile,  (1878)  62  Ala.  284;  San  Francisco 
First  Nat.  Bank  v.  San  Francisco,  (1900) 
129  Cal.  96;  Smith  i?.  Tecumseh  First  Nat. 
Bank,   (1869)   17  Mich.  479. 

In  territories.  —  The  same  power  of  taxa- 
tion in  respect  to  national  banks  exists  in 
the  territories  that  does  in  the  states.  Tal- 
bott  V.  Silver  Bow  County,  (1891)  139  U.  S. 
438. 

The  purpose  of  this  legislation  is  thus 
stated  in  Mercantile  Nat.  Bank  v.  New  York, 
(1887)  121  U.  S.  138:  "A  tax  upon  the 
money  of  individuals  invested  in  the  form  of 
shares  of  stock  in  national  banks  would 
diminish  their  value  as  an  investment  and 
drive  the  capital  so  invested  from  this  em- 
ployment, if  at  the  same  time  similar  invest- 
ments and  similar  employments,  under  the 
authority  of  state  laws,  were  exempt  from 
an  equal  burden.  The  main  purpose,  there- 
fore, of  Congress  in  fixing  limits  to  state 
taxation  on  investments  in  the  shares  of 
national  banks  was  to  render  it  impossible 
for  the  state,  in  levying  such  a  tax,  to  create 
and  foster  an  unequal  and  unfriendly  com- 
petition by  favoring  institutions  or  individ- 
uals carrying  on  a  similar  business  and 
,  operations  and  investments  of  a  like  char- 
acter. The  language  of  the  Act  of  Congress 
is  to  be  read  in  the  light  of  this  policy." 
Followed  in  Wellington  First  Nat.  Bank  v. 
Chapman,  (1899)  173  U.  S.  205;  Merchants', 
etc.,  Bank  v,  Pennsylvania,  (1897)  167  U.  S. 
461;  Aberdeen  First  Nat.  Bank  v.  Chehalis 
County,  (1897)  166  U.  S.  440;  Garnett  First 
Nat.  Bank  v,  Ayers,  (1896)  160  U.  S.  660; 
Jenkins  r.  Neff,  (1902)  186  U.  S.  231; 
San  Francisco  First  Nat.  Bank  v.  San  Fran- 
cisco, (1900)  129  Cal.  96;  People  v.  National 
Bank,  (1898)   123  Cal.  63. 

Personal  property  exempt.  -—  The  effect  of 
tliis  statute  is  to  exempt  personal  property 
belonging  to  national  banks  from  direct  as- 
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Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
Ill;  Act  of  Feb.  10,  1868,  ch.  7,  15  Stat. 
L.34. 

NOTES  ON  SECTION  5219. 

I.  lAmit  of  state  taxation,  157. 
n.  The  rule  as  to  discrimination,  169. 
III.  Exemptions  and  deductions,  163. 

IV.  Remedies  in  cctse  of  unla/wful  tarn,  165. 

I.  Limit  of  State  Taxation. 

Power  to  tax  in  general.  —  The  respective 
states  would  be  wholly  without  power  to 
levy  any  tax,  either  direct  or  indirect,  upon 
the  national  banks,  their  property,  assets,  or 
franchises,  were  it  not  for  the  permissive 
legislation  of  Congress.  Citizens'  Sav.  Bank 
1?.  Owensboro,  (1899)  173  U.  S.  636;  Talbott 

V.  Silver  Bow  County,  (1891)  139  U.  S.  438; 
People  V,  Weaver,  (1879)  100  U.  S.  539; 
Weston  V.  Charleston,  (1829)  2  Pet.  (U.  S.) 
449;  Osbom  t?.  U.  S.  Bank,  9  Wheat.  (U.  S.) 
738;  M'Culloch  v.  Maryland,  (1819)  4  Wheat. 
(U.  S.)  316. 

"National  banks  are  instrumentalities  of 
the  federal  government,  created  for  a  public 
purpose,  and  as  such  necessarily  subject  to 
the  paramount  authority  of  the  United 
States.  It  follows  that  an  attempt  by  a 
state  to  define  their  duties  or  control  the 
conduct  of  their  affairs  is  absolutely  void 
wherever  such  attempted  exercise  of  author- 
ity expressly  conflicts  with  the  laws  of  the 
United  States,  and  either  frustrates  the 
purpose  of  the  national  legislation  or  im- 
pairs the  efficiency  of  these  agencies  of  the 
federal  government  to  discharge  the  duties 
for  the  performance  of  which  they  were 
created.  These  principles  are  axiomatic,  and 
are  sanctioned  by  the  repeated  adjudications 
of  this  court."  Owensboro  Nat.  Bank  r. 
Owensboro,    (1899)    173   U.   S.   664. 

"This  section,  then,  of  the  Revised  Stat- 
utes is  the  measure  of  the  power  of  a  state 
to  tax  national  banks,  their  property,  or 
their  franchises.  By  its  unambiguous  pro- 
visions the  power  is  conftned  to  a  taxation 
9f  tbe  shares  of  stock  in  the  names  of  the 
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sessment  and  taxation  by  the  state;  that  is, 
the  personal  property  of  such  banks  cannot 
be  directly  assessed  to  them  by  the  state  for 
purposes  of  taxation.  Rosenblatt  v.  John- 
ston, (1881)  104  U.S.  462;  People  r.  Weaver, 
(1879)  100  U.  S.  639;  San  Francisco  v. 
Crocker-Woolworth  Nat.  'Bank,  (1899)  92 
Fed.  Rep.  273;  Covington  City  Nat.  Bank  v. 
Covington,  (1884)  21  Fed.  Rep.  484;  People 
V.  National  Bank,  (1898)  123  Cal.  63;  Na- 
tional State  Bank  v.  Young,  (1868)  25  Iowa 
311;  Winnemucca  First  Nat.  Bank  r.  Kreig, 
21  Nev.  404.  • 

The  general  and  special  deposits  of  a  na- 
tional bank  are  assessable  to  the  depositors 
and  not  to  the  bank.  People  v.  National 
Bank,  (1898)   123  Cal.  63. 

The  personal  assets  and  personal  property 
of  an  insolvent  national  bank  in  the  hands  of 
a  receiver  appointed  by  the  comptroller  of 
the  currency,  in  accordance  with  the  provi- 
sion of  section  5234  of  the  Revised  Statutes, 
are  exempt  from  taxation  under  state  laws. 
Rosenblatt  v,  Johnston,  (1881)  104  U.  S. 
462. 

A  municipal  license  tax  imposed  upon  a 
national  bank  is  in  conflict  with  the  section. 
TituBville  Second  Nat.  Bank  v,  Caldwell, 
(1882)   13  Fed.  Rep.  429. 

Business  tax.  —  A  tax  upon  the  business 
done  by  a  national  bank  is  in  conflict  with 
the  section.  Pittsburg  v.  Pittsburg  First 
Nat.  Bank,  (1867)  55  Pa.  St.  45. 

Franchise  tax.  —  A  state  tax  imposed  upon 
the  franchise  and  property  of  a  national 
bank  and  not  upon  the  shares  of  stock  in 
the  names  of  the  shareholders  is  in  violation 
of  this  section.  Louisville  Third  Nat.  Bank 
t?.  Stone,  (1899)  174  U.  S.  433,  (1898)  88 
Fed.  Rep.  409;  Citizens'  Sav.  Bank  r.  Owens- 
boro,  (1899)  173  U.  S.  636. 

Actual  value  of  shares  taxable.  —  The  state 
may  value  for  taxation  shares  of  stock  in  a 
national  bank  at  their  actual  value,  provided 
thereby  they  are  not  taxed  at  a  greater  rate 
than  was  assessed  upon  other  moneyed  cap- 
ital in  the  hands  of  individual  citizens  of 
the  state.  Palmer  v,  McMahon,  (1890)  133 
U.  S.  660;  People  v.  Tax,  etc.,  Com*rs,  (1876) 
94  U.  S.  415;  Hepburn  t?.  School  Directors, 
(1874)  23  Wall.  (U.  S.)  480;  Illinois  Nat. 
Bank  v,  Kinsella,  201  111.  31. 

Without  deduction.  —  And  this,  without 
regard  to  the  fact  that  part  or  the  whole  of 
the  capital  of  the  corporation  might  be  in- 
vested in  nontaxable  state  and  federal  secu- 
rities. Palmer  v,  McMahon,  (1890)  133  U. 
S.  660:  People  r.  Tax,  etc.,  Com'rs,  (1866) 
4  Wall.  (U.  S.)  244;  Bradley  t?.  People, 
(1806)  4  Wall.  (U.  S.)  459;  Van  Allen  t?. 
Assessors,  (1865)  3  Wall.  (U.  S.)  573;  Ex- 
change Nat.  Bank  r.  Miller,  (1884)  19  Fed. 
Rep.  372;  Chicago  First  Nat.  Bank  v.  Far- 
well,  (1881)  7  Fed.  Rep.  518;  People  \>. 
Bradley,  (1866)  39  111.  130;  State  v.  Haisrht, 
(1866)   31  N.  J.  L.  399:  Utica  v,  Churchill, 

(1865)  33    N.    Y.    161;    Frazer   v,    Siebern, 

(1866)  16  Ohio  St.  614;  Harrison  v.  Vines, 
(1876)     46    Tex.    15;     Adair    v.    Robinson, 

'(1894)    6   Tex.   Civ.   App.   276;    First   Nat. 
Bank  r.  Lindsay,  (1891)  46  Fed.  Rep.  619. 
Shares  in  national  banks  liable  to  taxation 


in  the  state  of  Ohio  "are  to  be  understood 
as  the  individual  property  or  choses  of  the 
stockholders,  as  contradistinguished  from 
aliquot  parts  of  the  capital  and  property  of 
the  bank,  and  as  such  may  be  taxed  at  their 
full  value  without  deduction  for  the  fran- 
chise, or  for  real  estate  otherwise  taxed,  or 
for  untaxable  bonds  owned  by  the  bank.'* 
Frazer  v.  Siebern,  (1866)   16  Ohio  St.  614. 

Locality.  —  The  shares  can  be  taxed  only 
in  the  state  where  the  bank  is  located.  De 
Baun  V,  Smith,  (1892)  65  N.  J.  L.  110. 

The  state  may  tax  all  the  shares  of  a 
national  bank  within  the  state  without  re- 
gard to  their  ownership.  Tlie  fact  that  some 
of  such  shares  are  owned  by  a  national  bank 
in  another  state  does  not  affect  the  question. 
Redemption  Bank  17.  Boston,  (1888)  126  U. 
S.  60. 

Tax  of  shares  on  bank.  —  A  state  law  tax- 
ing the  entire  amount  of  the  shares  against 
the  bank,  after  deducting  the  value  of  its 
real  estate,  and  fixing  a  penalty  against  the 
bank  for  nonpayment  of  the  taxes  within  a 
certain  time,  is  in  conflict  with  this  section. 
National  Bank  t\  Richmond,  (1890)  42  Fed. 
Rep.  877.  Contra,  Aberdeen  First  Nat.  Bank 
V.  Chehalis  County,  (1893)  6  Wash.  64. 

A  municipal  taxation  of  the  shares  of  a 
national  bank  in  aolido  to  the  bank  itself, 
on  a  value  made  up  of  the  whole  amount  of 
the  bank's  capital  and  surplus  fund,  without 
regard  to  the  residence  of  the  shareholders 
and  without  allowing  any  deduction  of  the 
amount  of  their  debts,  is  in  conflict  with  the 
section.  Richmond  First  Nat.  Bank  v.  Rich- 
mond, (1889)   39  Fed.  Rep.  309. 

In  Louisville  First  Nat.  Bank  v.  Kentucky, 
(1870)  9  Wall.  (U.  S.)  353,  a  statute  of  the 
state  of  Kentucky  which  imposed  a  tax  of 
fifty  cents  a  share  on  bank  stock,  or  stock 
,in  any  moneyed  corporation,  of  loan  or  dis- 
counts, owned  by  individuals,  corporations, 
or  societies,  was  held  to  authorize  a  tax  on 
the  shares  of  the  stockholders,  as  distin- 
guished from  the  capital  of  the  banks  in- 
vested in  federal .  securities;  and  this  al- 
though the  tax  was  collected  from  the  bank 
instead  of  the  individual  stockholders.  In 
the  opinion  of  the  court  delivered  by  Mr. 
Justice  Miller,  a  summary  statement  was 
>  made  of  the  doctrine  enunciated  in  the  prior 
decisions  recognizing  the  distinction  between 
the  property  owned  by  an  incorporated  bank 
as  a  corporate  entity  and  the  property  or 
interest  of  the  stockholders  in  such  bank, 
commonly  called  a  "  share."  Owensboro  Nat. 
•   Bank!?.  Owensboro,  (1899)  173  U.  S.  664. 

Bank  agent  to  collect.  —  The  statutory  ap- 
pointment of  the  bank  to  pay  the  whole  tax 
as  agent  of  the  stockholders,  where  the  bank 
is  made  liable  for  the  amount  of  the  tax  with 
the  right  to  pay  the  same  out  of  the  individ- 
ual profit  account  or  to  charge  the  same  to  the 
expense  account  or  to  the  accounts  of  such 
shareholders  in  proportion  to  their  ownership, 
does  not  violate  the  provisions  of  this  section. 
Aberdeen  First  Nat.  Bank  v.  Chehalis  County. 
(1897)  166  U.  S.  440;  Maguire  v.  Board  of 
Revenue,  (1882)  71  Ala.  401. 

A  state  law  assessing  the  shares  of  national 
bank  stock  to  the  shareholders,  but  requiring 
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the  bank  to  pay  the  tax,  and  allowing  it  to 
collect  the  amounts  from  the  shareholders  or 
their  transferees,  is  not  a  tax  upon  the  bank, 
but  upon  the  shareholders,  and  is  not  in  con- 
flict with  this  section.  Whitney  Nat.  Bank 
r.  Parker,  (1890)  41  Fed.  Rep.  402. 

Where  a  bank  is  insolvent  and  has  passed 
into  the  hands  of  a  receiver  who  has  no  assets 
in  his  hands  belonging  to  the  shareholders 
.  which  can  be  applied  to  the  payment  of  taxes 
assessed  on  shares,  such  tax  cannot  be  col- 
lected from  the  receiver  or  from  assets  in  his 
hands.  Stapylton  X),  Thaggard,  (C.  G.  A. 
1898)  91  Fed.  Hep.  93. 

Different  rules  as  to  state  banks.  —  It  is 
no  objection  to  the  law  that  it  makes  the  na- 
tional bank  the  agent  to  collect  and  does  not 
compel  the  state  bank  to  do  the  same.  Mer- 
chants', etc..  Bank  v.  Pennsylvania,  (1897) 
167  U.  8.  461. 

II.  The  Rule  as  to  Discrimination. 

The  paTamount  question  in  every  case  is 
whether  or  not  the  tax  or  system  of  taxation 
complained  of  materially  and  injuriously  dis- 
criminates against  national  bank  shareholders 
in  favor  of  other  moneyed  capitalists  in  a  de- 
gree tending  to  discourage  investments  in  the 
shares  of  the  national  banks.  Richmond  First 
Nat  Bank  v,  Richmond,  (1889)  39  Fed.  Rep. 
309.  , 

There  is  no  discrimination  so  long  as  the 
state  restricts  the  taxation  of  shares  of  na- 
tional banks  to  the  same  kind  and  degree  of 
taxation  that  it  imposes  upon  similar  capital 
belonging  to  its  own  citizens.  Boyer*s  Ap- 
peal, (1883)  103  Pa.  St.  387. 

Different  systems  of  taxation.  —  In  exer- 
dsing  the  power  conferred  by  this  section  the 
state  is  not  required  to  change  its  system  of 
taxation  and  assess  the  shares  of  stock  of  its 
own  local  banking  corporations,  directly  to 
the  holders  thereof,  so  as  to  conform  to  the 
precise  method  which  it  follows  in  the  assess- 
ment of  shares  of  national  banking  associa- 
tions. All  that  is  required  is  that  shares  in 
national  banking  associations  shall  not  be 
taxed  by  the  state  at  a  higher  rate  than  other 
moneyed  capital  in  the  hands  of  individual 
citizens  of  the  state,  and  a  law  which  taxes 
the  property  of  the  local  corporations  and  ex- 
empts its  shares  is  not  in  conflict  with  the 
Revised  Statutes  where,  by  its  terms,  all  prop- 
erty which,  if  owned  by  a  local  banking  cor- 
poration or  citizen  of  the  state,  would  be  ex- 
empt from  taxation  under  the  state  law,  is, 
when  owned  by  a  national  banking  associa- 
tion, to  be  deducted  from  the  total  value  of 
its  shares  in  ascertaining  the  value  of  such 
shares  for  the  purposes  of  assessment.  Nevada 
Kat  Bank  v.  Dodge,  (C.  C.  A.  1902)  119  Fed. 
Bep.  61. 

Taxing  national  bank  shares  in  the  hands 
of  the  owners  while  other  banking  institutions 
are  taxed  by  a  franchise  tax  is  not  necessarily 
a  discrimination.  Scobee  t?.  Bean,  (1900)  109 
Ky.  526. 

Taxing  capital  of  state  banks  while  shares 
of  national  banks  are  taxed,  if  the  tax  is 
equivalent,  is  not  a  discrimination.  Van 
Slyke  9.  Stat€,  23  Wis.  655. 


It  is  not  sufficient  to  show  merely  that  the 
state  laws  provide  a  different  mode  or  manner 
of  taxing  moneyed  capital  invested  in  sav- 
ings banks  or  other  corporations  from  that 
applied  to  the  taxation  of  money  invested  in 
national  banks.  Before  the  assessment  of  the 
shares  in  the  national  bank  can  be  held  in- 
valid and  void  it  must  be  shown  that  there  is 
in  fact  a  higher  burden  of  taxation  imposed 
upon  the  money  thus  invested  than  is  imposed 
upon  other  moneyed  capital.  Richards  v. 
Rock  Rapids,   (1887)  31  Fed.  Rep.  505. 

A  state  law  taxing  the  shares  of  national 
bank  stock  the  same  as  real  estate  is  taxed 
in  the  state  is  not  prima  facie  the  equivalent 
of  a  franchise  tax  imposed  on  the  local  banks 
and  is  in  conflict  with  this  section.  Coving- 
ton First  Nat.  Bank  v.  Covington,  (1900)  103 
Fed.  Rep.  523. 

Exact  equality  not  required.  —  "  Exact 
equality  from  a  mathematical  standpoint  may 
not  be  attainable  in  the  matter  of  taxation, 
but  a  system  which  of  necessity,  and  not 
from  accident  or  error  of  judgment,  discrimi- 
nates against  the  owners  in  national  banks  to 
a  large  extent,  is  in  violation  of  the  restric- 
tion imposed  by  Congress  upon  the  privilege 
granted  to  the  states  to  tax  shares  in  national 
banks."  McHenry  r.  Downer,  (1897)  116  Oal. 
30. 

Under  the  laws  of  Ohio  unincorporated 
banks  and  bankers  were  taxed  upon  the 
amount  of  moneyed  capital  employed  in  the 
business  after  deducting  the  debts  existing 
in  the  business  itself,  whereas  incorporated 
banks  and  national  banks  were  taxed  upon  the 
actual  value  of  their  shares  in  money.  This 
was  held  to  be  no  discrimination  against  na- 
tional banks,  as  all  that  is  required  under  the 
section  is  equality  so  far  as  the  different  facts 
will  permit  in  the  taxation  of  moneyed  capi- 
tal. Wellington  First  Nat.  Bank  v.  Chap- 
man,  (1899)    173  U.  S.  205. 

Discrimination  must  be  shown.  —  Where 
the  state  statute  treats  shares  of  stock  in  a 
national  bank  upon  a  perfect  equality  with 
shares  of  stock  in  a  state  bank  for  the  pur- 
pose of  assessment  and  taxation,  the  single 
fact  that  it  permits  some  debts  to  be  deducted 
from  some  moneyed  capital  termed  "  credits," 
but  not  from  that  which  is  invested  in  the 
shares  of  national  banks,  is  not  sufficient  to 
show  a  violation  of  the  section  where  there 
is  no  proof  in  the  case  as  to  the  proportion 
which  credits,  from  which  such  debts  may  be 
deducted,  bear  to  the  whole  amount  of  the 
credits  owned  in  the  state,  nor  any  proof  as 
to  what  proportion  the  entire  credits  owned  in 
the  state  bear  to  other  moneyed  capital 
owned  therein.  Gamett  First  Nat.  Bank  v. 
Ayers,  (1896)   160  U.  S.  660. 

A  state  law  which  limits  the  rate  of  taxes 
on  bonds,  certificates  of  indebtedness,  and  evi- 
dences of  debt  in  whatever  form,  and  upon  all 
shares  of  stock  in  foreign  companies  owned 
by  residents  of  the  state,  to  thirty  cents  on 
each  hundred  dollars,  while  the  rate  of  tax 
on  shares  of  stock  in  all  banks  and  corpora- 
tions incorporated  under  the  state  laws  is  not 
limited,  is  not  in  conflict  with  this  section,  it 
not  appearing  that  there  is  any  material 
amount  of  moneyed  capital  which  competes 
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with  the  banks  which  thereunder  pays  a  less 
rate  of  taxation.  National  Bank  v,  Balti- 
more, (1899)  92  Fed.  Rep.  239,  (C.  0.  A. 
1900)  100  Fed.  Rep.  24. 

Tax  upon  par  value.  —  This  section  does 
not  forbid  discrimination  between  national 
banks,  but  only  as  between  such  banks  and 
state  banks  or  other  moneyed  capital  in  the 
hands  of  private  individuals,  and  a  state  stat- 
ute giving  all  banks  alike  the  privilege  of  dis- 
charging all  tax  obligations  by  collecting  from 
their  stockholders 'and  paying  eight  mills  on 
the  dollar  upon  the  par  value  of  the  stock  in 
lieu  of  the  ordinary  state  tax  of  four  mills 
upon  all  bank  shares  is  not  in  violation  of  the 
section  because  under  the  operation  of  the  law 
one  bank  may  pay  at  a  less  rate  upon  the  ac- 
tual value  of  its  banking  property  than  an- 
other bank.  Merchants*,  etc..  Bank  v.  Penn- 
sylvania,  (1897)    167  U.  S.  461. 

The  method  pursued  by  a  local  board  of  as- 
sessors of  assessing  all  shares  of  national  bank 
stock  at  par  after  deducting  the  value  of  their 
real  estate  is  not  in  violation  of  tlie  section 
where  it  does  not  discriminate  between  na- 
tional banks  and  other  moneyed  capital  em- 
ployed in  the  state,  though  because  of  the 
difference  in  the  actual  value  of  the  stock  it 
favors  some  banks.  Stanley  v,  Albany 
Ck)unty,  (1887)  121  U.  S.  636,  (1883)  16  Fed. 
Rep.  483;  Exchange  Bank  Tax  Cases,  (1884) 
21  Fed.  Rep.  99. 

Uniformity  as  to  locality.  —  The  rate  need 
only  be  uniform  in  the  locality  where  the 
shares  are  taxed.  People  t?.  Moore,  (1873)  1 
Idaho  604. 

The  shares  may  be  taxed  by  the  state  and 
assessed  in  the  locality  where  the  owner  re- 
sides. Austin  V,  Boston,  (1867)  14  Allen 
(Mass.)  360. 

Entire  process  of  assessment  considered.  — 
The  words  "  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of 
individual  citizens,"  refer  to  the  entire  process 
of  assessment,  which  in  the  case  of  national 
bank  shares  includes  both  their  valuation  and 
the  rate  of  percentage  on  such  valuation; 
consequently  the  Act  of  Congress  is  violated 
if,  in  connection  with  the  fixed  percent- 
age applicable  to  the  valuation  alike  of  na- 
tional bank  shares  and  of  other  moneyed  in- 
vestments or  capital,  the  state  law  establishes 
or  permits  a  mode  of  assessment  by  which 
such  shares  are  valued  higher  in  proportion 
to  their  real  value  than  other  moneyed  capi- 
tal. Boyer  v.  Boyer,  (1885)  113  U.  S.  689; 
Stanley  v.  Albany  County,  (1887)  121  U. 
S.  636;  People  f?.  Weaver,  (1879)  100  U.  S. 
539;  Richards  v.  Rock  Rapids,  (1887)  31 
Fed.  Rep.  605;  McHenry  t?.  Downer,  (1897) 
116  Cal.  20. 

Any  system  of  assessment  of  taxes  which 
exacts  from  the  oWner  of  the  shares  of  a 
national  bank  a  larger  sum  in  proportion  to 
their  actual  value  than  it  does  from  the  owner 
of  other  moneyed  capital  valued  in  like  man- 
ner does  tax  them  at  a  greater  rate  within  the 
meaning  of  the  Act  of  Congress.  Pelton  v, . 
Commercial  Nat.  Bank,  (1880)   101  U.  S.  146. 

The  intention  to  discriminate  must  appear. 
—  It  must  appear  in  the  Act  of  legislature 
that  it  vas  the  intention  of  the  statute  to  tax 


the  shares  of  the  capital  stock  of  the  national 
banks  at  a  higher  rate  than  other  moneyed 
capital  in  the  hands  of  individuals,  or  there 
must  be  some  agreement  or  combination  or 
rule  established  by  the  assessors,  the  neces- 
sary effect  of  which  is  to  produce  the  same 
result.  Chicago  First  Nat.  Bank  v,  Farwell, 
(1881)   7  Fed.  Rep.  518. 

In  German  Nat.  Bank  17.  Eamball,  (1881) 
103  U.  S.  732,  it  was  held  that  no  case  for 
relief  is  made  by  averring  that  the  assess- 
ments are  unequal  and  partial,  and  that  some 
other  property  is  rated  for  taxable  purposes 
at  less  than  jone-half  of  its  cash  value,  unless 
it  is  further  averred  that  the  officers  ap- 
pointed to  make  assessments  combine  together 
and  establish  a  rule  or  principle  of  valuation, 
the  necessary  result  of  which  is  to  tax  one 
species  of  property  higher  than  others  and 
higher  than  the  average  rate.  See  also  Ex- 
change Nat.  Bank  v.  Miller,  (1884)  19  Fed. 
Rep.  372;  Wagoner  t?.  Loomis,  (1881)  37 
Ohio  St.  671. 

Individual  instances  of  omission  or  under- 
valuation cannot  be  relied  on  to  invalidate 
an  assessment.  Albany  County  v,  Stanley, 
(1881)  105  U.  S.  305;  Palmer  v,  McMahon, 
(1890)   133  U.  S.  660. 

If  it  does  appear  that  either  by  the  express 
provisions  of  the  state  statutes  or  by  the 
mode  in  which  the  same  are  construed  by  the 
state  officials,  or  by  the  n\anner  in  which  the 
valuation  of  the  property  is  arrived  at,  money 
invested  in  national  banks  is  intentionally 
subjected  to  a  greater  burden  of  taxation  than 
is  imposed  upon  other  moneyed  capital,  then 
the  tax  thus  imposed  will  be  invalid  and  the 
owner  of  the  shares  thus  discrimihated  against 
will  be  entitled  to  protection  and  relief. 
Richards  v.  Rock  Rapids,  (1887)  31  Fed.  Rep. 
505. 

A  retroactive  law  imposing  taxes  on  shares 
of  national  bank  stock  which  had  been  levied 
under  a  prior  invalid  law  where  there  is  no 
corresponding  retroacting  imposition  of  taxes 
on  state  bank  shares  is  in  conflict  with  this 
section.  Covington  First  Nat.  Bank  v.  Cov- 
ington, (1900)   103  Fed.  Rep.  623. 

Discrimination  as  to  percentage  of  valiia- 
tion.  —  The  systematic  and  intentional  valua- 
tion of  the  shares  of  national  banks  at  a 
greater  percentage  of  their  true  value  than 
that  of  other  moneyed  capital  is  in  conflict 
with  the  section.  Pelton  t?.  Commercial  Nat. 
Bank,  (1880)  101  U.  S.  143;  Cummings  17. 
Merchants*  Nat.  Bank,  (1880)  101  U.  S.  153; 
City  Nat.  Bank  t?.  Paducah,  (1877)  1  Flipp. 
(U.  S.)  61,  6  Cent.  L.  J.  347;  Richards  ©. 
Rock  Rapids,  (1887)  31  Fed.  Rep.  606;  Ex- 
change Nat.  Bank  v.  Miller,  (1884)  19  Fed. 
Rep.   372. 

There  is  an  unlawful  discrimination  against 
national  bank  shares  where  it  is  shown  that 
the  assessing  officers  assess  in  any  consider- 
able amount  moneyed  capital  at  one- third  or 
one-half  of  its  actual  cash  value  and  national 
bank  shares  at  two- thirds  of  their  cash  value. 
First  Nat.  Bank  v.  Lindsay,  (1891)  45  Fed. 
Rep.  619. 

Where  the  tax  upon  personal  property  in- 
cluding the  moneyed  capital  of  private  citi- 
zens in  a  certain  county  is  made  upon  an  es- 
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timate  of  sixty  per  centum  of  its  cash  value  in 
ail  cases  except  with  regard  to  bank  stocks, 
the  valuation  of  which  latter  is  fixed  upon  the 
same  basis  at  sixty- five  per  centum,  it  is  a  dis- 
crimination within  the  meaning  of  the  section 
thou^  such  per  centum  was  fixed  by  the  state 
board  of  equalization  for  the  purpose  of  mak- 
ing the  capital  stock  of  all  incorporated  banks 
in  the  state  equal  in  valuation  for  the  pur- 
poses of  taxation  so  far  as  relates  to  their 
actual  cash  value.  Whitbeck  17.  Mercantile 
Nat  Bank,  (1888)  127  U.  S.  193. 

An  increase  in  the  value  of  shares  in  na- 
tional banks  made  by  the  board  of  equaliza- 
tion, from  sixty  per  cent,  of  their  true  value 
in  money  as  fixed  by  the  county  auditor,  to 
uxty-five  per  cent,  as  fixed  by  the  board 
(other  property  being  valued  at  sixty  per 
cent.),  amounts  to  such  a  discrimination  in 
the  taxation  of  the  shareholders  of  such  banks 
as  is  forbidden  by  the  federal  statute.  Well- 
ington First  Nat.  Bank  v.  Chapman,  (1890) 
173  U.  S.  205. 

Where  the  law  under  which  the  taxes  are 
assessed  and  levied  is  not  itself  in  conflict 
with  the  section,  but  the  officers  charged  with 
the  administration  of  the  law  adopt  a  rule 
or  system  of  valuation  for  purposes  of  taxa- 
tion which  discriminates  against  national 
banks,  the  appropriate  mode  of  relief  is  to 
pay  the  amount  of  the  tax  which  is  equal  to 
that  assessed  on  other  property  and  to  sue  to 
restrain  the  collection  of  the  excess.  Peltoii 
17.  Commercial  Nat.  Bank,  (1880)  101  U.  S. 
143;  Cummings  V,  Merchants'  Nat.  Bank, 
(1880)  101  U.  S.  153. 

Omission  of  officers  to  assess  othe^r  prop- 
erty.—  Where  it  is  shown  that  the  assessing 
officers  wrongfully  or  through  gross  negligence 
failed,  refused,  or  omitted  to  subject  moneyed 
capital  known  by  them  to  be  in  the  hands  of 
individual  citizens  of  the  taxing  district  in 
any  large  sum,  or  for  any  other  cause  sub- 
jected only  a  trifling  amount  of  such  values 
to  taxation,  the  bank  is  entitled  to  relief  to 
the  extent  of  having  the  whole  assessment 
against  it  annulled.  First  Nat.  Bank  t?. 
Lmdsay,  (1891)  45  Fed.  Rep.  619. 

The  term  *' moneyed  capital/*  as  used  in 
this  section,  means  capital  employed  by  the 
persons  to  whom  it  belongs  in  the  business  of 
discounting  commercial  papers,  making  h^ans 
on  collateral  security,  buying  and  selling  bills 
of  exchange,  negotiating  loans,  and  dealinc^  in 
securities  and  the  like  operations  of  the  busi- 
ness of  banking,  by  the  use  of  money  to  make 
profit  out  of  it  as  money  which  comes  in  com- 
petition with  the  moneyed  capital  invested  in 
national  banks.  Talbott  17.  Silver  Bow 
County,  (1891)  139  U.  S.  438;  Mercantile 
Nat  Bank  v.  New  York,  (1887)  121  U.  S. 
138;  National  Bank  v.  Baltimore,  (1899)  92 
Fed.  Rep.  239,  (C.  C.  A.  1900)  100  Fed.  Rep. 
24;  Commercial  Nat.  Bank  v.  Chambers, 
(1900)  21  Utah  324;  Illinois  Nat.  Bank  %>. 
Kinsella,  201  111.  31. 

The  term  "moneyed  capital,"  as  employed 
in  this  section,  forbidding  greater  taxation  of 
shareholders  of  national  banks  than  is  im- 
posed on  other  moneyed  capital,  does  not  in- 
clude capital  which  does  not  come  into  com- 
petition with  the  business  of  national  banks, 
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and  it  must  be  satisfactorily  made  to  appear 
by  the  proof  tha^  the  moneyed  capital  claimed 
to  be  given  an  unjust  advantage  is  of  this 
character.  Commercial  Bank  v.  Chambers, 
(1901)  182  U.  S.  500;  Wellington  First  Nat. 
Bank  v.  Chapman.  (1899)   173  U.  S.  205. 

"  The  terms  of  the  Act  of  Congress  there- 
fore include  shares  of  stock  or  other  interests 
owned  by  individuals  in  all  enterprises  in 
which  the  capital  employed  in  carrying  on  its 
business  is  money,  where  the  object  of  the 
business  is  the  making  of  profit  by  its  use  as 
money.  The  moneyed  capital  thus  employed 
is  invested  for  that  purpose  in  securities  by 
way  of  loan,  discount,  or  otherwise,  which  are 
from  time  to  time,  according  to  the  rule<3  of 
the  business,  reduced  again  to  money  and  re- 
invested. It  includes  money  in  the  hands  of 
individuals  employed  in  a  similar  way,  in- 
vested in  loans  or  in  securities  for  the  pay- 
ment of  money  either  as  an  investment  of  a 
permanent  character  or  temporarily  with  a 
view  to  sale  or  repayment  and  reinvestment. 
In  this  way  the  moneyed  capital  in  the  hands 
of  individuals  is  distinguished  from  what  is 
known  generally  as  personal  property."  Mer- 
cantile Nat.  Bank  v.  New  York,  (1887)  121 
U.  S.  138. 

" '  Moneyed  capital '  does  not  mean  all  capi- 
tal the  value  of  which  is  measured  in  terms 
of  money,  neither  does  it  necessarily  include 
all  forms  of  investments  in  which  the  interest 
of  the  owner  is  expressed  in  money.  Shares 
of  stock  in  railroad  companies,  mining  com- 
panies, manufacturing  companies,  and  other 
corporations  are  represented  by  certificates 
showing  that  the  owner  is  entitled  to  an  in- 
terest expressed  in  money  value  in  the  entire 
capital  and  property  of  the  corporation;  but 
the  property  of  the  corporation  which  con- 
stitutes this  invested  capital  may  consist 
mainly  of  real  and  personal  property,  which, 
in  the  hands  of  individuals,  none  would  think 
of  calling  moneyed  capital,  and  its  business 
may  not  consist  in  any  kind  of  dealing  in 
money  or  commercial  representatives  of 
money."  Wellington  First  Nat.  Bank  v. 
Chapman,  (1899)  173  U.  S.  205;  Mercantile 
Nat.  Bank  v.  New  York,  (1887)  121  U.  S. 
138. 

Nature  of  business  controls.  —  The  policy 
and  purpose  of  Congress  was  to  protect  the 
instrumentalities  created  by  it  from  unfair 
competition  by  requiring  that  all  persons  en- 
gaged in  like  business  should  pay  upon  the 
capital  so  employed  a  like  and  equal  rate  of 
taxation.  The  true  test  is  the  nature  of  the 
business  in  which  the  person  is  engaged,  and 
that  cannot  be  determined  by  the  character 
of  the  investment.  Moneyed  capital  does  not 
mean  all  capital  the  value  of  which  is  meas- 
ured in  terms  of  money.  National  Bank  v, 
Baltimore,  (C.  C.  A.  1900)   100  Fed.  Rep.  24. 

Absolute  equality  of  taxation  is  not  ex- 
pected, and  the  purposes  of  the  National 
Banking  Act  are  satisfied  when  exemptions 
are  not  made  from  taxation  on  the  invest- 
ments in  the  shares  of  institutions  or  indi- 
viduals carrying  on  a  business  similar  to 
that  of  the  bank  and  upon  persons  engaged 
in  operations  and  investments  of  a  like  char- 
acter as  the  bank.     The  Act  does  not  make 
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the  tax  on  persoualty  generally  the  measure 
of  tax  on  national  bank  shares,  but  the  tax 
on  moneyed  capital  in  like  use.  Hepburn  v. 
School  Directors,  (1874)  23  Wall.  (U.  S.) 
480;  Boyer  v.  Boyer,  (1885)  113  U.  S.  689: 
Mercantile  Nat.  Bank  v.  New  York,  (1887) 
121  U.  S.  138;  Beirs  Gap  R.  Co.  v,  Pennsyl- 
vania, (1890)  134  U.  S.  232;  National  Bank 
t\  Baltimore,  (C.  C.  A.  1900)  100  Fed.  Rep. 
24;  Aberdeen  First  Nat.  Bank  v.  Chehalia 
County,  (1897)  166  U.  S.  440;  People's  Nat. 
Bank  v,  Marye,  (1901)  107  Fed.  Rep.  577. 

The  discrimination  forbidden  by  this  sec- 
tion does  not  have  reference  to  the  rate  of 
taxation  upon  the  holders  of  evidences  of 
loans  and  securities  if  these  securities  be- 
long to  a  class  of  investments  which  does  not 
compete  with  the  business  of  national  banks. 
Aberdeen  First  Nat.  Bank  v.  Chehalis  County, 
(1897)  166  U.  S.  440;  National  Bank  v. 
Baltimore,  (1899)  92  Fed.  Rep.  239,  (C.  C. 
A.  1900)  100  Fed.  Rep.  24. 

**  Because  a  state  statute  does  not  provide 
for  the  taxation  of  shares  in  corporations 
other  than  banks,  it  does  not  follow  that  the 
tax  on  moneyed  capital  invested  in  bank 
shares  is  at  a  greater  rate  than  that  of  the 
moneyed  capital  of  individual  citizens  in- 
vested in  other  corporations,  nor  are  the 
shareholders  in  national  banks  discriminated 
against  because  the  taxation  of  such  other 
corporations  is  arrived  at  imder  a  separate 
system.  Mercantile  Nat.  Bank  i;.  New  York, 
(1887)  121  U.  S,  138."  Palmer  v,  Mc- 
Mahon,   (1890)    133  U.  S.  660. 

The  fact  that  the  laws  of  the  state  impose 
one  rule  of  assessment  and  taxation  upon 
shareholders  in  corporations  other  than 
banking  associations,  and  another  upon  the 
shareholders  in  banks,  whereby  a  higher 
taxation  incidentally  rests  upon  the  latter, 
does  not  show  a  discrimination  against  the 
latter.  Utica  First  Nat.  Bank  t?.  Waters, 
(1881)  7  Fed.  Rep.  152;  Albany  City  Nat. 
Bank  v.  Maher,  (1881)  6  Fed.  Rep.  417. 

Exemptions  as  to  manufacturing,  insur- 
ance, trust  companies,  savings  banks,  etc. — 
A  tax  upon  a  corporation  whose  capital  is 
invested  in  manufacturing  or  transportation 
cannot,  under  this  section,  be  placed  in  com- 
parison with  the  tax  upon  an  institution 
whose  business  is' profit  on  money  as  money. 
Talbott  17.  Silver  Bow  County,  (1891)  139 
U.  S.  438. 

The  interest  of  individuals  in  insurance 
companies,  trust  companies,  and  telephone 
companies,  and  the  investments  made  by 
such  companies  themselves,  constituting  their 
assets,  are  not  moneyed  capital  in  the  hands 
of  individual  citizens  of  the  state  within  the 
meaning  of  this  section,  and  the  fact  that 
the  basis  of  assessment  is  different  from 
that  of  the  shares  in  the  national  bank  does 
not  make  the  tax  against  the  latter  unlawful. 
Redemption  Bank  v.  Boston,  (1888)  125  U. 
8.  60;  Mercantile  Nat.  Bank  v.  New  York, 
(1887)  121  U.  S.  138. 

Capital  invested  in  savings  banks  and 
building  associations  is  not  regarded  as  roon- 

2 red  capital  within  the  meaning  of  this  see- 
on,  exemption  of  which  from  taxation  can 
constitute   a   discrimination   within   the    in- 


hibition of  the  section,  it  not  being  moneyed 
capital  in  competition  with  the  moneyed 
capital  in  national  banks.  Mercantile  Nat. 
Bank  v,  Hubbard,  (1899)  98  Fed.  Rep.  465. 

In  Mercantile  Nat.  Bank  t?.  New  York, 
(1887)  121  U.  S.  138,  it  was  said  by  the 
court,  in  reference  to  an  alleged  discrimina- 
tion in  favor  of  savings  banks  by  the  laws  of 
the  state  of  New  York,  that  "  however  large, 
therefore,  may  be  the  amount  of  moneyed 
capital  in  the  hands  of  individuals  in  the 
shape  of  deposits  in  savings  banks  as  now 
organized,  which  the  policy  of  the  state  ex- 
empts from  taxation  for  its  own  purposes, 
that  exemption  cannot  affect  the  rule  for  the 
taxation  of  shares  in  national  banks,  pro- 
vided they  are  taxed  at  a  rate  not  greater 
than  other  moneyed  capital  in  the  hands  of 
individual  citizens  otherwise  subject  to  tax- 
ation." See  also  Jenkins  v.  Neff,  (1902)  186 
U.  S.  237. 

The  term  "  moneyed  capital "  as  used  in 
the  federal  statute  does  not  include  capital 
which  does  not  come  into  competition  with 
the  business  of  national  banks.  Exemptions 
from  taxation,  however  large,  such  as  de- 
posits in  savings  banks  or  moneys  belonging 
to  charitable  institutions,  which  are  ex- 
empted from  reasons  of  public  policy  and 
not  as  an  unfriendly  discrimination  against 
investments  in  national  bank  shares,  cannot 
be  regarded  as  forbidden  by  the  federal  stat- 
ute.     Mercantile    Nat.    Bank    17.    Hubbard, 

(1899)  98  Fed.  Rep.  465. 
The  system  of  taxation  of  trust  companies 

in  the  state  bf  New  York,  though  less  strin- 
gent than  that  fixed  for  national  and  state 
banks,*  is  not  an  unlawful  discrimination 
against  national  banks  within  the  meaning 
of  this  section,  as  trust  companies  have  not, 
under  the  laws  of  the  state,  the  same  liberal 
banking  powers  as  banks.  Jenkins  r.  Neff, 
(1902)   186  U.  S.  235,   (1900)   163  N.  Y.  320, 

(1900)  47  N.  Y.  App.  Div.  394;  Mercantile 
Nat.  Bank  t?.  New  York,  (1887)  121  U.  S. 
138. 

Evidence  that  trust  companies  in  a  state 
are  mainly  using  their  funds  in  the  carrjring 
on  of  a  purely  banking  business  under  an 
assumption  of  powers  not  in  fact  bestowed 
by  the  state  legislature,  where  the  system 
of  taxation  of  trust  companies  is  different 
from  that  of  national  banks  in  the  state, 
does  not  show  a  discrimination  against  na- 
tional banks,  for  it  will  be  presumed  that 
if  such  companies  are  exercising  powers  not 
conferred  by  law  the  state  will  take  the 
proper  steps  to  keep  them  within  their  statu- 
tory limits,  and  a  neglect  for  a  limited  time 
to  do  so  cannot  be  considered  as  an  assent 
by  the  state  to  the  improper  assumption  of 
power.     Jenkins  v.  Neff,    (1902)    186  U.  8. 

235. 

"  The  conclusions  to  be  deduced  from  these 
decisions  are  that  money  invested  in  cor- 
porations or  in  individual  enterprises  that 
carry  on  the  business  of  railroads,  of  manu- 
facturing enterprises,  mining  investmenta^ 
and  investments  in  mortgages,  does  not  come 
into  competition  with  the  business  of  na- 
tional banks,  and  is  not,  therefore,  within 
the  meaning  of  the  Act  of  Congress;    tha^ 
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guch  stocks  as  those  in  insurance  companies 
iiuij  be  legitimately  taxed  on  income  instead 
of  on  value,  because  such  companies  are  not 
competitors  for  business  with  national  banks; 
and  that  exemptions,  however  large,  of  de- 
posits in  savings  banks  or  of  moneys  belong- 
ing to  charitable  institutions,  if  exempted  for 
reasons  of  public  policy  and  not  as  an  un- 
friendly discrimination  against  investments 
in  national  bank  shares,  should  not  be  re- 
garded as  forbidden  by  section  5210."  Aber- 
deen First  Nat.  Bank  v,  Ghehalis  County, 
(1897)  166  U.  S.  440. 

III.  Exemptions  and  Deductions. 

A  partial  exemption  by  a  state  for  local 
purposes  of  moneyed  capital  in  the  hands  of 
individual  citizens  does  not  of  itself,  and 
without  Inference  to  the  aggregate  amount 
of  moneyed  capital  not  so  exempted,  estab- 
lishes the  right  to  a  similar  exemption  in 
favor  of  national  bank  shares  held  by  persons 
within  the  aame  jurisdiction.  Hepburn  17. 
School  Directors,  (1874)  23  Wall.  (U.  S.) 
480;  Utica  First  Nat.  Bank  t?.  Waters, 
(1881)  7  Fed.  Rep.  152. 

The  moneyed  capital  in  the  hands  of  indi- 
viduals must  be  some  considerable  amount 
to  make  the  exemption  from  taxation  a  dis- 
crimination. Washington  Nat.  Bank  v.  King 
County,  (1894)  9  Wash.  607. 

In  Hepburn  r.  School  Directors,  (1874)  23 
Wall.  (U.  S.)  480,  the  question  was  whether 
the  exemption  from  taxation  by  statute  of 
''all  mortgages,  judgments,  recognizances, 
and  moneys  owing  upon  articles  of  agreement 
for  the  sale  of  real  estate  "  made  the  taxa- 
tion of  shares  in  national  banks  unequal  and 
invalid.  This  was  decided  in  the  negative 
on  the  two  grounds:  (1)  That  the  exemp- 
tion was  founded  on  the  just  reason  of  pre- 
venting a  double  burden  by  the  taxation 
both  of  property  and  of  the  debts  secured 
upon  it;  and  (2)  because  it  was  partial 
only,  not  operating  as  a  discrimination 
against  investments  m  national  bank  shares. 
l%e  court  said :  "  It  could  not  have  been  the 
intention  of  Congress  to  exempt  bank  shares 
from  taxation  because  some  moneyed  capital 
was  exempt." 

But  a  state  law  which  subjects  to  taxation 
the  shares  of  national  banks  and  exempts 
from  like  taxation  a  very  material  portion 
of  other  moneyed  capital  in  the  hands  of 
individual  citizens  and  corporations  is  in 
conflict  with  this  section.  Boyer  r.  Boyer, 
(1885)  113  U.  S.  689. 

Heal  estate.  —  The  refusal  to  deduct  from 
the  value  of  shares  in  a  national  bank  the 
value  of  real  estate  owned  by  the  bank  in 
another  state  does  not  constitute  •  an  unjust 
discrimination  against  the  bank  within  the 
meaning  of  this  section,  where  the  shares  of 
stock  are  taxed  as  other  similar  property  in 
the  state.  Commercial  Bank  17.  Chambers, 
(1901)  182  U.  S.  561. 

Taxing  stock  at  full  cash  value  to  stock- 
holder and  real  estate  to  bank  is  not  double 
taxation  or  unjust  discrimination.  Illinois 
Nat.  Bank  v.  Kinsella,  (1903)  201  111.  31. 

Hotttazable  property  generally.  — A  state 


law  allowing  to  all  moneyed  capital  employed 
in  any  business  in  the  state,  not  held  in 
shares  of  stock  in  some  incorporated  com- 
pany, an  exemption  of  nontaxable  property, 
but  not  allowing  such  exemption  to  mon- 
eyed capital  held  in  shares,  is  in  conflict 
with  the  section.  Whitney  Nat.  Bank  v. 
Parker,  (1890)  41  Fed.  Rep.  402. 

In  People  t\'Tax,  etc.,  Com'rs,  (1866)  4 
Wall.  (U.  S.)  244,  it  was  held  that  because 
the  property  of  the  bank  was  distinct  and 
separate  from  the  shares  of  stock  in  the 
names  of  the  stockholders,  therefore  the  latter 
were  not  entitled  to  deduct  exempt  property 
belonging  to  the  bank  from  the  assessment  on 
their  shares.  Citizens*  Sav.  Bank  v.  Owens- 
boro,  (1899)   173  U.  S.  636. 

Municipal,  state,  and  federal  bonds.  —  The 
exemption  from  municipal  taxation  under  an 
ordinance  of  a  city  of  its  interest-bearing 
bonds  does  not  operate  to  exempt  from  like 
taxation  the  shares  in  a  national  bank  lo- 
cated in  the  same  city,  Adams  t\  Nashville, 
(1877)  95  U.  S.  19.  The  court  said:  "The 
Act  of  Congress  was  not  intended  to  curtail 
the  state  power  on  the  subject  of  taxation. 
It  simply  required  that  capital  invested  in 
national  banks  should  not  be  taxed  at  u 
greater  rate  than  like  property  similarly  in- 
vested. It  was  not  intended  to  cut  off  the 
power  to  exempt  particular  kinds  of  property 
if  the  legislature  chose  to  do  so." 

"  Bonds  issued  by  the  state  or  under  its 
authority  by  its  public  municipal  bodies  are 
means  for  carrying  on  the  work  of  the  gov- 
ernment, and  are  not  taxable  even  by  the 
United  States,  and  it  is  not  a  part  of  the 
policy  of  the  government  which  issues  them 
to  subject  them  to  taxation  for  its  own  pur- 
poses. Such  securities  undoubtedly  represent 
moneyed  capital,  but  as  from  their  nature 
they  are  not  ordinarily  the  subjects  of  taxa- 
tion they  are  not  within  the  reason  of  the  rule 
established  by  Congress  for  the  taxation  of 
national  bank  shares.  Tlie  same  considera- 
tions apply  to  what  is  called  an  exemption 
from  taxation  of  shares  of  stock  of  corpora- 
tions created  by  other  states  and  owned  by 
citizens  of  the  state."  Mercantile  Nat.  Bank 
t?.  New  York,  (1887)   121  U.  S.  138. 

It  is  not  a  discrimination  against  shares 
in  a  national  bank  to  permit  the  deduction, 
in  the  case  of  unincorporated  banks  and  in- 
dividual bankers,  from  the  assessed  value  of 
their  property,  of  United  States  bonds  or 
other  nontaxable  securities  owned  by  them, 
although  no  such  deduction  is  made  in  the 
case  of  the  assessment  of  the  shares  of  na- 
tional bank  stock.  Exchange  Nat.  Bank  v. 
Miller,  (1884)  19  Fed.  Rep,  372;  National 
State  Bank  v.  Burlington,  (1903)  119  Iowa 
696. 

In  People  v.  Tax,  etc.,  Com'rs,  (1866)  4 
Wall.  (U.  S.)  244,  a  deduction  or  allowance 
was  made  under  the  laws  of  the  state  in 
assessments  against  individuals  and  insur- 
ance companies  on  account  of  investments  in 
the  securities  of  the  United  States,  while 
none  was  made  in  assessing  the  owner  of 
shares  in  a  national  bank,  and  the  tax  was 
sustained. 

The  rule  of  decision  in  Van  Allen  v.  Asses- 
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sors,    (1865)    3   Wall.    (U.   S.)    673,   is   not 
inconflistent  with  that  followed  in  People  v. 
Tax,  etc.,  Com'rs,  4  Wall.   (U.  S.)    244.     In 
the  former  of  these  cases  the  comparison  was 
between    taxes    levied    upon    the    shares    of 
national   banks   and    taxes  levied   upon   the 
capital  of  state  banks.     In  the  valuation  of 
the  capital  of  state  banks  for  this  taxation 
nontaxable   securities   of   the   United   States 
were  necessarily  excluded,  while  in  the  valu- 
ation of  shares  of  national  banks  no  deduc- 
tion was  permitted  on  account  of  the  fact 
that  the  capital  of  the  national  banks  was 
invested  in  whole  or  in  part  in  government 
bonds.     The  effect  of  this  was  of  course  to 
discriminate  to  a  very  important  extent  in 
favor    of    investments    in    state   banks,    the 
shares  in  which  €o  nomine  were  not  taxed  at 
nil,  while  their  taxable  capital  was  dimin- 
ished by  the  subtraction  of  the  government 
securities    in    which    it    was    invested,    and 
against  national  bank  shares  taxed  without 
such  deduction  at  a  value   necessarily   and 
largely  based  on  the  value  of  the  government 
securities  in  which  by  law  a  large  part  of 
the  capital  of  the  bank  was  required  to  be 
invested.    In  the  case  of  People  v.  Tax,  etc., 
Com'rs,    (1866)    4   Wall.    (U.   S.)    244,   the 
comparison  was  not  between  the  taxation  of 
the  shareholders   in   national  banks  and  of 
shareholders    in   state   banking   institutions, 
but  between  the  taxation  of  national  bank 
shares  and  that  of  personal  property  held  by 
individuals  and  insurance   companies,   from 
the  valuation   of  which   the   deduction   was 
permitted  of  the  amount  of  nontaxable  gov- 
ernment securities  held  by  them  respectively. 
The  general  ground  of  the  decision  was  that 
the  exemption  was  not  an  unfriendly  discrim- 
ination    against     investments     in  ■  national 
banks   in   favor  of   other  investments   of   a 
similar   and    competing   character.      It   was 
held  that  the  exemption  under  state  author- 
ity of  United  States  securities  which  it  was 
not  lawful  for  the  state  to  tax  could  not  be 
considered  an  unwarranted  exemption  in  that 
case.    It  was  also  held  that  the  language  of 
the  Act  of  Congress,  which  fixed  the  rate  of 
taxation  upon  national  bank  shares  by  refer- 
ence  to  that   imposed  by   the   state   "upon 
other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens,"  excluded  from  the  compari- 
son moneyed  capital   in  the   hands   of  cor- 
porations,  unless   the  corporations  were   of 
such  a  character,  as  state  banks  were  held 
to  be  in  the  case  of  Van  Allen  r.  Assessors 
[3  Wall.   (U.  S.)   673],  that  shares  of  stock 
in  them  fell  within  the  description  of  "mon- 
eyed capital  in  the  hands  of  individual  cit- 
izens.'*     In    that    way    a    distinction    was 
established  between  shares  of  stock  held  in 
banking  corporations  and  those  held  in  in- 
surance companies  and  other  business,  trad- 
ing, manufacturing,  and  miscellaneous  corpo- 
rations, whose  business  and  operations  were 
unlike  those  of  banking  institutions.     Mer- 
cantile Nat.  Bank  v.  New  York,  (1887)    121 
U.  S.  138. 

Mortgages,  judgments,  etc. — In  Oorgas's 
Appeal,  (1875)  79  Pa.  St.  149,  the  state  law 
exempted  all  mortgages,  judgments,  recog- 
nizances, or  moneys  owing  upon  articles  of 


agreement  for  the  sale  of  real  estate,  and  it 
was  held  that  such  exemption  did  not  pre- 
clude the  state  from  taxing  national  bank 
shares  to  the  same  extent  that  moneyed 
capital  other  than  of  the  character  exempted 
was  taxed,  and  this  was  followed  in  Hepburn 
v.  School  Directors,  (1874)  23  Wall.  (U.  S.) 
480. 

The  nontaxation  of  credits  owned  bv  indi- 
viduals, such  as  accounts,  notes,  mortgages, 
etc.,  is  not  an  unlawful  discrimination,  where 
they  are  being  used  for  the  same  purpose  as 
capital  invested  in  national  bank  shares. 
Aberdeen  First  Nat.  Bank  v.  Chehalis  County, 
(1893)  6  Wash.  64. 

Corporate  stock.  —  The  provision  of  a  stat- 
ute of  a  territory  (Stat.  Mont.,  div.  6,  ch. 
63,  sec.  1003)  that  where  the  entire  capital 
stock  of  any  incorporated  company  shall  be 
invested  in  assessable  property  in  the  terri- 
tory, such  stock  shall  not  be  taxed,  is  not  in 
violation  of  this  section  as  a  discrimination 
against  national  banks.  Talbott  v.  Silver 
Bow  County,   (1891)    139  U.  S.  438. 

The  fact  that  the  bank  owns  stock  in  other 
corporations  which  are  taxed  by  the  state 
does  not  entitle  the  shareholder  to  any  de- 
duction from  the  value  of  his  shares.  Pacific 
Nat.  Bank  v.  Pierce  County,  (1899)  20 
Wash.  675. 

Savings  banks  are  "  substantially  institu- 
tions, under  public  management,  in  pursuance 
of  a  great  and  beneficial  public  policy,  organ- 
ized for  the  purpose  of  investing  the  savings 
of  small  depositors,  and  not  as  banking  insti- 
tutions in  the  commercial  sense  of  that 
Shrase,"  and  an  exemption  in  their  favor 
oes  not  make  a  tax  upon  the  shares  of  a 
national  bank  unlawful.  Redemption  Bank 
V.  Boston,  (1888)  126  U.  S.  60;  Mercantile 
Nat.  Bank  t?.  New  York,  (1887)  121  U.  S.  138. 
"  However  large,  therefore,  may  be  the 
amount  of  moneyed  capital  in  the  hands  of 
individuals,  in  the  shape  of  deposits  in  sav- 
ings banks  as  now  organized,  which  the  pol- 
icy of  the  state  exempts  from  taxation  for  its 
own  purposes,  that  exemption  cannot  nffect 
the  rule  for  the  taxation  of  shares  in  na- 
tional banks,  provided  they  are  taxed  at  a 
rate  not  greater  than  other  moneyed  capital 
in  the  hands  of  individual  citizens  otherwise 
subject  to  taxation."  Mercantile  Nat.  Bank 
V.  New  York,  (1887)  121  U.  S.  138. 

A  state  law  taxing  the  shares  of  stock  in 
savings  banks  and  exempting  the  deposits 
does  not  discriminate  against  national  banks 
or  the  capital  therein  invested.  Richards  v. 
Rock  Rapids,  (1887)   31  Fed.  Rep.  610. 

Charter  exemptions.  —  An  exemption  from 
taxation  of  shares  of  stock  of  all  those  cor- 
porations which  by  virtue  of  any  contract  in 
their  charters  or  other  contracts  with  the 
state  are  expressly  exempted  from  taxation, 
and  mutual  life  insurance  companies  speci- 
ally taxed,  does  not  make  the  taxation  uf  the 
shares  of  national  bank  stock  unlawful. 
Newark  Banking  Co.  r.  Newark.  (1887)  121 
U.  S.  163;  Richmond  v.  Scott,  (1874)  48  Ind. 
568;  Stilz  r.  Tutewiler,  (1874)  48  Ind.  GOO, 
The  decree  of  the  state  court  prohibiting; 
the  collection  of  taxes  attempted  to  be  col- 
lected from  a  national  bank,  on  the  ground 
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that  the  bank  had  an  irrevocable  contract 
arising  out  of  the  acceptance  of  an  act  of 
the  legislature,  is  not  rea  adjudicata  on  the 
question  of  collection  of  similar  taxes  after 
the  expiration  of  the  bank's  charter  and  its 
renewal  under  the  Act  of  Congress.  Louis- 
ville Third  Nat.  Bank  v.  Stone,  (1899)  174 
U.  S.  433,  reversing  (1898)  88  Fed.  Rep.  409. 

Deduction  of  indebtedness.  —  A  state  ]aw 
which  permits  individual  citizens  to  deduct 
their  just  debts  from  the  valuation  of  their 
personal  property  of  every  kind,  other  than 
national  bank  shares,  or  which  permits  the 
taxpayer  to  deduct  from  the  sum  of  his 
credits  money  at  interest  or  other  demands 
to  the  extent  of  his  bona  fide  indebtedness, 
leaving  the  remainder  to  be  taxed,  while  it 
denies  the  same  right  of  deduction  from  the 
cash  value  of  bank  shares,  operates  to  tax 
the  latter  at  a  greater  rate  than  other  mon- 
eyed capital.  Boyer  v.  Boyer,  (1885)  113 
U.  S.  689;  Palmer  t?.  McMahon,  (1890)  133 
U.  S.  660;  Whitbeck  v.  Mercantile  Nat. 
Bank,  (1888)  127  U.  S.  193;  Mercantile  Nat. 
Bank  r.  New  York,  (1887)  121  U.  S.  138; 
Albanv  County  v.  Stanley,  (1881)  105  U.  S. 
305;  Hills  t?.  Exchange  Bank,  (1881)  105 
U.  S.  319;  Evansville  Bank  v,  Britton, 
(1881)  105  U.  S.  322,  (1881)  8  Fed.  Rep. 
867;  Cummings  v.  Merchants'  Nat.  Bank, 
(1880)  101  U.  S.  153;  People  v.  Weaver, 
(1879)  100  U.  S.  539;  Mercantile  Nat.  Bank 
r.  Shields,  (1894)  59  Fed.  Rep.  952;  Utica 
First  Nat.  Bank  v.  Waters,  (1881)  7  Fed. 
Rep.  152;  National  Albany  Exch.  Bank  i;. 
Hills,  (1880)  5  Fed.  Rep.  248;  Richards  v, 
Kock  Rapids,  (1887)  31  Fed.  Rep.  510; 
Wellington  First  Nat.  Bank  v.  Chapman, 
(1894)  4  Ohio  Cir.  Dec.  252,  9  Ohio  Cir.  Ct. 
79;  iLeoti  First  Nat.  Bank  v.  Fisher,  (1891) 
45  Kan.  726 ;  McAden  v.  Mecklenburg  County, 
(1887)  97  N.  Car.  355;  Newport  v,  Mudgett, 
(1897)   18  Wash.  271. 

Allowing  private  banks  to  deduct  deposits 
from  value  of  assets  is  not  a  discrimination. 
Engelke  r.  Schlenker,  (1890)  75  Tex.  559. 

Allowing  unincorporated  state  banks  to  de- 
duct indebtedness  from  credits  is  not  neces- 
sarily a  discrimination,  as,  such  banks  hav- 
ing  no  capital  stock,  a  different  method  of 
taxation  must  necessarily  be  adopted.  Wayne 
County  V.  Bressler,  (1891)  32  Neb.  824. 

Where  there  is  no  deduction  allowed  for 
debts  to  owners  of  state  and  private  banks, 
nor  to  owners  of  moneyed  capital  generally, 
it  need  not  be  allowed  to  owners  of  national 
bank  shares.  Chapman  v.  Wellington  First 
Nat.  Bank.   ( 1897 )   56  Ohio  St.  310. 

The  section  contemplates  that  the  tax  on 
the  real  estate  belonging  to  a  national  bank 
may  be  imposed  independently  of  the  tax 
upon  its  shares,  and  where  in  taxing  the 
shares  of  all  banks,  both  state  and  national, 
no  deduction  is  allowed  for  the  value  of  real 
estate  owned  by  the  banks,  the  law  is  not  in 
conflict  with  the  section  because  other  tax- 
payers are  allowed  to  deduct  the  amount  of 
their  individual  indebtedness  from  the 
amount  of  bonds,  notes,  and  other  evidences 
of  debts  owned  by  thorn.  People's  Nat.  Bank 
V.  Maiye,  (1901)  107  Fed.  Rep.  577. 

But  the  mere  fact  that  the  owner  of  what 


are  termed  "  credits "  in  a  state  statute  is 
permitted  to  deduct  certain  classes  of  debts 
from  the  sum  of  such  credits  to  arrive  at 
their  assessable  value,  while  the  national 
bank  shareholder  is  not  permitted  to  deduct 
his  debts  from  the  value  of  his  shares  upon 
which  he  is  assessed  for  taxation,  does  not 
constitute  a  case  of  discrimination  against 
the  latter  which  the  court  can  consider  in  the 
absence  of  a  finding  as  to  the  total  amount 
of  credits  in  the  state,  or  what  proportion  of 
those  credits  consists  of  moneyed  capital  in 
the  hands  of  individuals  which  in  fact  enters 
into  competition  for  business  with  national 
banks.  Wellington  First  Nat.  Bank  r.  Chap- 
man, (1899)  173  U.  S.  205. 

Nonresident  shareholders  of  national  banks 
are  entitled  to  the  same  exemptions  and  de- 
ductions as  against  the  value  of  their  shares 
of  stock,  in  ascertaining  the  taxes  due  from 
them,  that  are  granted  to  resident  sharehold- 
ers, and  if  the  latter  show  a  case  of  discrimi- 
nation against  them  by  the  state,  which  en- 
titles them  to  relief  in  the  federal  Circuit 
Court,  nonresident  shareholders  in  the  same 
bank  who  have  taken  the  same  necessary 
measures  to  protect  the  right  of  deduction 
will  be  entitled  to  the  same  relief,  and  a  de- 
cree may  be  prepared  accordingly.  Mercan- 
tile Nat.  Bank  v.  Shields,  (1894)  59  Fed. 
Rep.  952. 

IV.  Remedies  in  Case  of  Unlawful  Tax. 

Remedies  under  state  law.  —  Where  the 
tax  law  of  a  state  provides  for  a  board  of 
equalization  with  power  to  hear  complaints 
respecting  the  justice  of  any  assessment,  and 
also  prescribes  the  time  and  place  when  and 
where  such  complaints  may  be  heard,  and  also 
provides  that  the  assessor  of  national  bank 
shares  shall  fjive  written  notice  to  each  na- 
tional bank  of  the  assessment  of  its  shares, 
it  provides  a  sufficient  notice  of  the  proceed- 
ings for  the  assessment  and  taxation  of  the 
property.  Nevada  Nat.  Bank  v.  Dodge,  (C. 
C.  A.  1902)    119  Fed.  Rep.  61. 

Where  the  bank  made  a  false  return  and 
did  not  apply  to  the  board  of  equalization  for 
correction,  the  collection  of  the  tax  will  not 
be  enjoined.  Missoula  First  Nat.  Bank  v. 
Bailey,   (1895)   15  Mont.  301. 

While  a  state  statute  taxing  the  shares  of 
a  national  bank  is  in  conflict  with  this  section 
in  so  far  as  it  does  not  permit  the  stockholder 
to  deduct  the  amount  of  his  just  debts  from 
the  assessed  value  of  his  stock  while  at  the 
same  time  allowing  the  owner  of  all  other  per- 
sonal taxable  property  to  deduct  such  debts 
from  its  value,  yet  neither  the  statute  nor  the 
assessment  under  it  is  for  that  reason  void, 
and  if  the  stockholder  does  not  take  the 
proper  proceeding  required  by  the  state  law 
to  obtain  a  correction  of  the  over  assessment, 
if  any  there  be,  in  his  case  he  is  estopped  to 
recover  back  the  taxes  paid.  Stanley  t?. 
Albany  County,  (1887)   121  U.  S.  535. 

When  suit  lies  to  restrain  collection.  —  An 
injunction  is  the  proper  remedy  to  restrain 
an  unjust  discrimination.  Andrews  v.  King 
County,  (1890)  1  Wash.  46;  Walla  Walla 
First  Nat.  Bank  v.  Hungate,  (1894)   62  Fed. 
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Rep.  548.  Where  the  state  tax  is  in  violation 
or*  the  section,  not  because  the  tax  is  made 
without  any  authority,  but  because  it  dis- 
criminates against  national  bank  shares,  the 
whole  tax  will  not  be  enjoined  but  only  the 
excess.  Whitney  Nat.  Bank  v.  Parker,  (1800) 
41  Fed.  Rep.  402. 

Where  the  entire  tax  is  contested  as  having 
been  imposed  under  a  law  which  is  invalid 
because  it  conflicts  with  this  section,  a  bill 
in  equity  will  lie  to  restrain  collection  of  the 
entire  tax.  Covington  First  Nat.  Bank  i;. 
Covington,  (1900)    103  Fed.  Rep.  623. 

Where  the  tax  is  partly  illegal  the  com- 
plainant must  first  demand  a  reduction  and 
pay  the  legal  portion  to  be  entitled  to  an  in- 
junction to  restrain  the  collection  of  the  tax. 
People's  Nat.  Bank  v.  Marye,  (1903)  191  U. 
S.  272;  Huntington  v.  Palmer,  (1881)  8  Fed. 
Rep.  449;  Rosenberg  v.  Weekes,  (1887)  67 
Tex.  578. 

Who  may  sue  to  restrain  collection.  —  A 
bank  which  is  authorized  but  not  compelled 
by  the  state  statute  to  pay  the  taxes  assessed 
against  its  shareholders  cannot  maintain  a 
suit  in  equity  to  enjoin  the  collection  of  the 
tax.  People's  Nat.  Bank  v.  Marye,  (1901) 
107  Fed.  Rep.  577. 

But  where  the  bank  is  compelled  by  the  law 
to  pay  the  taxes  under  certain  penalties  for 
its  failure  to  do  so  the  action  may  be  main- 
tained by  it.  People's  Nat.  Bank  v.  Marye, 
(1901)  107  Fed.  Rep.  677;  Whitney  Nat. 
Bank  v.  Parker,  (1890)  41  Fed.  Rep.  402. 


A  national  bank  may  maintain  a  bill  in 
equity  on  behalf  of  all  its  stockholders  to  en- 
join the  collection  of  taxes  on  its  shares  im- 
posed under  an  invalid  law.  Covington  FirKt 
Nat.  Bankr.  Covington,  (1900)  103  Fed.  Hep. 
623.  . 

W^here  the  state  law  imposes  upon  the  bank 
oflicers  the  duty  to  retain  out  of  the  dividends 
belonging  to  the  respective  shareholders  a 
sum  sufficient  to  meet  the  taxes  assessed  upon 
their  shares,  and  further  subjects  the  officer 
who  pays  dividends  to  a  shareholder  before 
the  taxes  upon  his  shares  are  satisfied  to  per- 
sonal liability  for  such  taxes,  a  suit  to  en- 
join collection  of  taxes  on  the  ground  of  dis- 
crimination may  be  brought  in  the  name  of 
the  bank,  ^vansville  Nat.  Bank  v,  Britton, 
(1881)  8  Fed.  Rep.  867;  National  Albany 
Exch.  Bank  v.  Hills,  ( 1880)  5  Fed.  Rep.  253. 

Pleadmg  in  suit  to  restrain  collection. — 
The  bill  in  a  suit  by  a  national  bank  to  enjoin 
threatened  proceedings  to  enforce  payment  by 
the  bank  of  state  and  local  taxes  upon  its 
capital  stock,  which  explicitly  sets  forth  the 
fact  and  manner  of  discrimination  against 
shareholders  of  national  bank  stock  in  the 
valuation  thereof  for  assessment  as  compared 
with  the  assessment  for  the  same  year  of 
other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  the  state  and  invested  in 
the  state,  so  as  to  make  a  profit  from  the  use 
thereof  as  money,  is  sufficient  on  demurrer. 
Puget  Sound  Nat.  Bank  i;.  King  County, 
(1893)  67  Fed.  Rep.  433. 


[IV.  DlSSOLVTIOir  AND  BECSnTEBSHIP.] 

Sec.  5220.  [Yolvntary  dissolution  of  associations.]  Any  association  may 
go  into  liquidation  and  be  closed  by  the  vote  of  its  shareholders  owning  two- 
thirds  of  its  stock.      [R.  S.] 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L, 
112. 

Sees.  5220-5243  constitute  chapter  4  of  title 
62  of  the  Revised  Statutes,  entitled  "Disso- 
lution and  Receivership." 

Methods  of  dissolution.  —  A  national  bank 
can  be  dissolved  only  in  the  manner  provided 
by  the  National  Bank  Act.  Union  Gold  Min. 
Co.  V.  Rocky  Mountain  Nat.  Bank,  (1872)  1 
Colo.  531. 

The  right  to  go  into  voluntary  liquidation 
may  be  exercised  by  the  requisite  number  of 
stockholders  although  it  may  be  contrary  to 
the  wishes  and  against  the  interests  of  the 
owners  of  the  minority  of  the  stock.  Wat- 
kins  V.  National  Bank,  (1893)  51  Kan.  254. 

Estoppel  to  deny  validity  of  proceedings. 
—  While  the  proceedings  for  liquidation  are 
fixed  by  statute,  yet  a  stockholder  who  with 
full  knowledge  of  all  the  steps  taken  to  put 
the  bank  into  liquidation  accepts  and  retains 
a  dividend  paid  by  the  liquidating  agent<i  is 
estopped  to  deny  the  validity  of  the  liquida- 
tion. Watkins  v.  National  Bank,  (1893)  61 
Kan.  254. 

Effect  of  proceedings.  —  The  vote  •  of  the 
stockholders  to  go  into  liquidation  and  the 


appointment  of  an  agent  in  liquidation  do  not 
terminate  the  official  character  of  a  national 
bank's  officers,  though  such  acts  may  limit 
their  powers.  U.  S.  v.  Jewett,  (1897)  84 
Fed.  Rep.  142;  Jewett  v,  U.  8.,  (C.  C.  A. 
1900)   100  Fed.  Rep.  882. 

The  bank  continues  to  exist  during  the 
process  of  liquidation  as  a  person  in  law 
capable  of  suing  and  being  sued  for  the  pur- 
pose of  winding  up  its  business  until  its 
affairs  are  completely  settled.  Central  Nat. 
Bank  v.  Connecticut  Mut.  L.  Ins.  Co..  (1881) 
104  U.  S.  54;  Chemical  Nat.  Bank  v.  Hartford 
Deposit  Co.,  (1896)  161  U.  S.  1.  affirmed 
(1895)  156  111.  522;  McCann  v.  Rogers,  15 
Ky.  L.  Rep.  127;  Crdway  v.  Central  Nat 
Bank,  (1877)  47  Md.  217;  Merchants'  Nat. 
Bank  V.  Gaslin,  (1889)  41  Minn.  552;  Shap- 
pard  V.  Cage,  (1898)  19  Tex.  Civ.  App.  206. 
But  see  Hodgson  v.  McKinstrey,  3  Kan.  App. 
412. 

A  bank  in  process  of  liquidation  is  subject 
to  like  proceedings  as  other  corporations  or 
natural  persons,  for  example,  to  a  creditor's 
suit  to  reach  a  trust  fund  held  by  its  officer. 
Merchants',  etc.,  Nat.  Bank  v.  Masonic  Hall, 
(1880)   65  Ga.  603. 
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Absndoniiieiit  of  biumess.  —  The  fact  that 
tiie  bank  has  transferred  all  its  assets  to  an- 
other bank  in  consideration  of  the  assumption 
bj  the  latter  of  all  its  liabilities  and  there- 
after transacted  no  business  and  maintained 
no  oi]gani2ation  will  not  prevent  its  being 
sued.     Pritchard  v.  Barnes,   (1898)   101  Wis. 


Appomtment  of  receiver.  —  Where  the 
bank  is  in  voluntary  liquidation  a  receiver 
will  not  ordinarily  be  appointed  at  the  request 
of  creditors  or  minority  stockholders.  At 
least  the  danger  of  loss  or  injury  to  them 
imist  be  clear  and  the  necessity  for  the  ap- 
pointment free  from  reasonable  doubt.  Wat- 
kins  t7.  National  Bank,  (1893)  51  Kan.  254. 

But  where  the  bank  is  clearly  insolvent  and 
its  affairs  are  badly  managed  by  the  liqui- 
dating officers,  some  of  its  creditors  or  stock- 
holders being  secured  to  the  injury  of  others, 
and  its  assets  being  distributed  to  stockhold- 
ers before  payment  of  its  debts,  a  receiver  may 
be  appointed  by  the  court  at  the  instance  of 
the  injured  creditor  or  stockholder.  El  wood 
9.  Oreenleaf  First  Nat.  Bank,  (1889)  41  Kan. 
475. 

In  the  case  of  a  national  bank  in  voluntary 
liquidation  where  a  judgment  creditor  is  un- 
able to  collect  his  debt  and  the  assets  are  be- 
inff  distributed  to  the  stockholders,  a  receiver 
wul  be  apj>ointed  by  the  state  court  on  the 
application  of  such  creditor  to  take  charge  of 
the  OBseta  notwithstanding  a  pending  bill  by 
such  stockholders  in  the  federal  court  for  the 
appointment  of  a  receiver,  the  judgment  cred- 
itor not  being  a  party  thereto.    Merchants', 


etc.,  Nat.  Bank  v.  Masonic  Hall,  (1879)  63 
Ga.  549. 

Rights  of  creditors.  —  Creditors  of  a  na- 
tional bank  who  after  it  suspends  payment 
and  goes  into  voluntary  liquidation  receive 
'in  settlement  of  their  claims  bills  receivable, 
indorsed  or  guaranteed  in  the  name  of  the 
bank  by  its  president,  cannot  claim 'as  cred- 
itors, and  the  stockholders,  in  the  absence  of 
an  express  authorization,  are  not  liable  on  the 
contract  of  indorsement  or  guaranty  made  by 
an  officer  after  the  bank's  suspension.  Rich- 
ards V.  Irons,  (1887)  121  U.  S.  27,  reversing 
(1886)   27  Fed.  Rep.  591. 

The  cases  apparently  make  no  distinction 
between  the  rights  of  creditors  in  the  case  of 
voluntary  liquidation  and  those  of  creditors 
where  a  receiver  is  appointed  by  the  comp- 
troller to  wind  up  the  affairs  of  the  bank,  and 
such  cases  are  placed  together  under  the 
treatment  of  the  latter  subject,  p.  171  et  seq. 

Liquidating  agents  are  charged  with  a  duty 
of  collecting  the  assets  of  the  bank  and  paying 
its  debts,  and  for  that  purpose  they  may 
bring  suit  against  a  stockholder  on  his  unpaid 
notes  held  by  the  bank.  Norwood  v.  Inter 
State  Nat.  Bank,   (1898)   92  Tex,  268. 

The  good  will  of  the  business  of  the  bank 
is  a  negligible  quantity,  and  the  agents  need 
not  attempt  to  sell  it,  for  a  bank  which  has 
gone  into  voluntary  liquidation  has  no  good 
will  to  dispose  of,  except  perhaps  such  as 
arises  from  the  unexpired  term  of  a  lease  of 
the  bank  building.  Centralia  1*  irst  Nat.  Bank 
V.  Marshall,  (1887)  26  111.  App.  440;  Wat- 
kins  V,  National  Bank,  (1893)   51  Kan.  254. 


Sec.  5221.  [Notice  of  intent  to  dissolve.]  Whenever  a  vote  is  taken  to  go 
into  liquidation  it  shall  be  the  duty  of  the  board  of  directors  to  cause  notice 
of  this  fact  to  be  certified,  under  the  seal  of  the  association,  by  its  president  or 
cashier,  to  the  Comptroller  of  the  Currency,  and  publication  thereof  to  be  made 
for  a  period  of  two  months  in  a  newspaper  published  in  the  city  of  New  York, 
and  also  in  a  newspaper  published  in  the  city  or  town  in  which  the  association 
is  located,  or  if  no  newspaper  is  there  published,  then  in  the  newspaper  pub- 
lished nearest  thereto,  that  the  association  is  closing  up  its  affairs,  and  notifying 
the  holders  of  its  notes  and  other  creditors  to  present  the  notes  and  other  claims 
against  the  association  for  payment.      [R.  8.'} 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  112. 

S6C.  5222.  [Deposit  of  lawful  money  to  redeem  outstanding  circulation.] 
Within  six  months  from  the  date  of  the  vote  to  go  into  liquidation,  the  associa- 
tion shall  deposit  with  the  Treasurer  of  the  United  States,  lawful  money  of  the 
United  States  sufficient  to  redeem  all  its  outstanding  circulation.  The  Treas- 
urer shall  execute  duplicate  receipts  for  money  thus  deposited,  and  deliver  one 
to  the  association  and  the  other  to  the  Comptroller  of  the  Currency,  stating  the 
amount  received  by  him,  and  the  purpose  for  which  it  has  been  received ;  and 
Ihe  money  shall  be  paid  into  the  Treasury  of  the  United  States,  and  placed  to 
the  credit  of  such  association  upon  redemption  account.      [12.  8.] 

Act  of  June  3, 1864,  ch.  106,  13  Stat.  L.  112;  Act  of  July  14,  1870,  ch.  257,  16  Stat.  L.  274. 

SbC.  5223.  [Exemption  as  to  an  association  consolidating  with  another.] 
An  association  which  is  in  good  faith  winding  up  its  business  for  the  purpose 
of  consolidating  with  another  association  shall  not  be  required  to  deposit  lawful 
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money  for  its  outstanding  circulation;  but  its  assets  and  liabilities  shall  be 
reported  by  the  association  with  which  it  is  in  process  of  consolidation.     [12.  S.~\ 

Act  of  July  14,  1870,  ch.  267,  16  Stat.  L.  of  the  other,  the  former  becomes  a  new  cor- 
274.  poration  whose   stockholders   are  the  stock- 
Effect    of    consolidation.  —  On    the    con-  holders  of  each  of  the  old  corporations  before 
solidation  of  national  banks,  by  one  taking  consolidation.       Bonnet  v.  Eagle  Pass  First 
all  the  assets  and  assuming  all  the  liabilities  Nat.  Bank,  (1900)  24  Tex.  Civ.  App.  613. 

Sec.  5224.  [Re-assignment  of  bonds  and  redemption  of  notes,  etc.]  When- 
ever a  sufficient  deposit  of  lawful  money  to  redeem  the  outstanding  circulation 
of  an  association  proposing  to  close  its  business  has  been  made,  the  bonds  de- 
posited by  the  association  to  secure  payment  of  its  notes  shall  be  re-assigned  to 
it,  in  the  manner  prescribed  by  section  fifty-one  hundred  and  sixty-two.  And 
thereafter  the  association  and  its  shareholders  shall  stand  discharged  from  all 
liabilities  upon  the  circulating  notes,  and  those  notes  shall  be  redeemed  at  the 
Treasury  of  the  United  States.  And  if  any  such  bank  shall  fail  to  make  the 
deposit  and  take  up  its  bonds  for  thirty  days  after  the  expiration  of  the  time 
specified,  the  Comptroller  of  the  'Currency  shall  have  power  to  sell  the  bonds 
pledged  for  the  circulation  of  said  bank,  at  public  auction  in  New  York  City, 
and,  after  providing  for  the  redemption  and  cancellation  of  said  circulation 
and  the  necessary  expenses  of  the  sale,  to  pay  over  any  balance  remaining  to 
the  bank  or  its  legal  representative.      [12.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  Feb.  18,  1875,  ch.  80,  18  Stat.  L.  320,  by  add- 
112.  ing  thereto  the  last  sentence,  beginning  with 

lliis  section  was  amended  by  the  Act  of      the  words  "  And  if  any  such  bank,"  etc. 

Sec.  5225.  [Destruction  of  redeemed  notes.]  Whenever  the  Treasurer 
has  redeemed  any  of  the  notes  of  an  association  which  has  commenced  to  close 
its  affairs  under  the  five  preceding  sections,  he  shall  cause  the  notes  to  be 
mutilated  and  charged  to  the  redemption  account  of  the  association;  and  all 
notes  so  redeemed  by  the  Treasurer  shall,  every  three  nv)nths,  be  certified  to 
and  burned  in  the  manner  prescribed  in  section  fifty-one  hundred  and  eighty- 
four.      [R.  S.] 

Act  of  June  3,  1864,  ch.   106,  13  Stat.  L.  word  "  six "  appearing  in  the  section  as  orig- 

112.  inally  enacted. 

This  section  was  amended  by  the  Act  of  Maceration  instead  of  burning  notes. — 
Feb.  27,  1877,  ch.  69,  19  Stat.  L.  252,  by  in-  Provisions  allowing  national  bank  notes  to  be 
serting  after  the  words  "  to  close  its  affairs  destroyed  by  maceration,  instead  of  by  bum- 
under  the  "  the  word  "  five  "  in  place  of  the  ing,  are  contained  in  Act  of  June  23,  1874,  ch. 

455.     See  Gubrency,  vol.  2,  p.  368. 

See.  5226.  [Mode  of  protesting  notes.]  Wlienever  any  national  banking 
association  fails  to  redeem  in  the  lawful  money  of  the  United  States  any  of  its 
circulating  notes,  upon  demand  of  payment  duly  made  during  the  usual  hours 
of  business,  at  the  office  of  such  association,  or  at  its  designated  place  of  redemp- 
tion, the  holder  may  cause  the  same  to  be  protested,  in  one  package,  by  a  notary 
public,  unless  the  president  or  cashier  of  the  association  whose  notes  are  pre- 
sented for  payment,  or  the  president  or  cashier  of  the  association  at  the  plaee 
at  which  they  are  redeemable  offers  to  waive  demand  and  notice  of  the  protest, 
and,  in  pursuance  of  such  offer,  makes,  signs,  and  delivers  to  the  party  making 
such  demand  an  admission  in  writing,  stating  the  time  of  the  demand,  the 
amount  demanded,  and  the  fact  of  the  non-payment  thereof.  The  notary 
public,  on  making  such  protest,  or  upon  receiving  such  admission,  shall  forth- 
with forward  such  admission  or  notice  of  protest  to  the  Comptroller  of  the 
Currency,  retaining  a  copy  thereof.  If,  however,  satisfactory  proof  is  pro- 
duced to  the  notary  public  that  the  payment  of  the  notes  demanded  is  restrained 
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by  order  of  any  court  of  competent  jurisdiction,  he  shall  not  protest  the  same. 
When  the  holder  of  any  notes  causes  more  than  one  note  or  package  to  be  pro- 
tested on  the  same  day,  he  shall  not  receive  pay  for  more  than  one  protest. 

Act  of  June  3, 1864,  ch.  106, 13  Stat  L.  113. 

Sec.  5227.  [Examination  by  special  agent]  On  receiving  notice  that  any 
national  banking  association  has  failed  to  redeem  any  of  its  circulating  notes, 
as  specified  in  the  preceding  section,  the  Comptroller  of  the  Currency,  with  the 
concurrence  of  the  Secretary  of  the  Treasury,  may  appoint  a  special  agent,  of 
whose  appointment  immediate  notice  shall  be  given  to  such  association,  who 
shall  immediately  proceed  to  ascertain  whether  it  has  refused  to  pay  its  circu- 
lating notes  in  the  lawful  money  of  the  United  States,  when  demanded,  and 
shall  report  to  the  Comptroller  the  fact  so  ascertained.  If,  from  such  protest, 
and  the  report  so  made,  the  Comptroller  is  satisfied  that  such  association  has 
refused  to  pay  its  circulating  notes  and  is  in  default,  he  shall,  within  thirty 
days  after  he  has  received  notice  of  such  failure,  declare  the  bonds  deposited  by 
such  association  forfeited  to  the  United  States,  and  they  shall  thereupon  be  so 
forfeited.      [R.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  114. 

Sec.  5228.  IContinuing  business  after  default, ]  After  a  default  on  the 
part  of  an  association  to  pay  any  of  its  circulating  notes  has  been  ascertained 
by  the  Comptroller,  and  notice  thereof  has  been  given  by  him  to  the  association, 
it  shall  not  be  lawful  for  the  association  suffering  the  same  to  pay  out  any  of 
its  notes,  discount  any  notes  or  bills,  or  otherwise  prosecute  the  business  of 
banking,  except  to  receive  and  safely  keep  money  belonging  to  it,  and  to  deliver 
««recial  deposits.      [R.  S.] 

Mansfield  First  Nat.  Bank  i;.  Zent,  (1883) 
39  Ohio  St.  105.  Contra,  Wiley  v.  Brattle- 
boro  First  Nat.  Bank,  (1875)  47  Vt.  546; 
Whitney  v.  Brattleboro  First  Nat.  Bank, 
(1877)  60  Vt.  388. 

The  term  ''special  deposits"  as  here  used 
includes  money,  securities,  and  other  valu- 
ables delivered  to  the  bank  to  be  specifically 
kept  and  redelivered.  It  is  not  confined  to 
securities  held  by  the  bank  as  collateral  to 
loan.  Carlisle  First  Nat.  Bank  v.  Graham, 
(1879)  100  U.  S.  699;  Chattahoochee  Nat. 
Bank  v.  Schley,  (1877)  68  Ga.  369;  Pattison 
V,  Syracuse  Nat.  Bank,  (1880)  80  N.  Y.  82; 
Mansfield  First  Nat.  Bank  v.  Zent,  (1883)  39 
Ohio  St.  105;  El  Paso  Nat.  Bank  v.  Fuchs, 
(Tex.  Civ.  App.  1895)  34  S.  W.  Rep.  203. 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
113. 

This  section  was  amended  by  the  Act  of 
Feb.  18,  1875,  ch.  80,  18  Stat.  L.  320,  by  strik- 
ing out,  after  the  words  "and  notice,"  the 
words  "of  forfeiture  of  the  bonds,"  and  in- 
serting in  place  thereof  the  word  "thereof," 
80  as  to  make  the  section  read  as  above  given. 

Effect  of  section.  —  It  has  been  held  that 
the  provisions  of  this  section  clearly  imply 
that  a  national  bank  as  a  part  of  its  leji^iti- 
mate  business  may  receive  special  deposits, 
and  this  implication  is  as  effectual  as  an  ex- 
press declaration  of  the  same  thing  would 
have  been.  Carlisle  First  Nat.  Bank  v.  Gra- 
ham, (1879)  100  U.  S.  699;  Monmouth  First 
Nat.   Bank  v.  Strang,    (1891)    138  111.  347; 


See.  5229.  [Notice  to  holders  —  redemption  at  Treasury  —  cancellation 
of  hands.]  Immediately  upon  declaring  the  bonds  of  an  association  forfeited 
for  non-payment  of  its  notes,  the  Comptroller  shall  give  notice,  in  such  manner 
as  the  Secretary  of  the  Treasury  shall,  by  general  rules  or  otherwise,  direct,  to 
the  holders  of  the  circulating  notes  of  such  association,  to  present  them  for 
payment  at  the  Treasury  of  the  United  States;  and  the  same  shall  be  paid 
as  presented  in  lawful  money  of  the  United  States ;  whereupon  the  Comptroller 
may,  in  his  discretion,  cancel  an  amount  of  bonds  pledged  by  such  association 
equal  at  current  market  rates,  not  exceeding  par,  to  the  notes  paid.     [R,  S.] 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  114. 
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Sec.  5230.  \^8ale  of  bonds  at  auction.']  Whenever  the  Comptroller  has 
become  satisfied,  by  the  protest  or  the  waiver  and  admission  specified  in  section 
fifty-two  hundred  and  twenty-six,  or  by  the  report  provided  for  in  section  fifty- 
two  himdred  and  twenty-seven,  that  any  association  has  refused  to  pay  its  cir- 
culating notes,  he  may,  instead  of  canceling  its  bonds,  cause  so  much  of  them 
as  may  be  necessary  to  redeem  its  outstanding  notes  to  be  sold  at  public  auction 
in  the  city  of  New  York,  after  giving  thirty  days'  notice  of  such  sale  to  the 
association.  For  any  deficiency  in  the  proceeds  of  all  the  bonds  of  an  associa- 
tion, when  thus  sold,  to  re-imburse  to  the  United  States  the  amount  expended 
in  paying  the  circulating  notes  of  the  association,  the  United  States  shall  have 
a  paramount  lien  upon  all  its  assets;  and  such  deficiency  shall  be  made  good 
out  of  such  assets  in  preference  to  any  and  all  other  claims  whatsoever,  except 
the  necessary  costs  and  expenses  of  administering  the  same.      [£.  £>.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  114. 

Sec.  5231.  [^Sdle  of  bonds  at  private  soZe.]  The  Comptroller  may,  if  he 
deems  it  for  the  interest  of  the  United  States,  sell  at  private  sale  any  of  the 
bonds  of  an  association  shown  to  have  made  default  in  paying  its  notes,  and 
receive  therefor  either  money  or  the  circulating  notes  of  the  association.  But 
no  such  bonds  shall  be  sold  by  private  sale  for  less  than  par,  nor  for  less  than 
the  market-value  thereof  at  the  time  of  sale;  and  no  sales  of  any  such  bonds, 
either  public  or  private,  shall  be  complete  until  the  transfer  of  the  bonds  shall 
have  been  made  with  the  formalities  prescribed  by  sections  fifty-one  hundred 
and  sixty-two,  fifty-one  hundred  and  .sixty-three,  and  fifty-one  hundred  and 
sixty-four.     [R.  SJ] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  114. 

Sec.  5232.  [Disposal  of  protested  notes.]  The  Secretary  of  the  Treasury 
may,  from  time  to  time,  make  such  regulations  respecting  the  disposition  to  be 
made  of  circulating  notes  after  presentation  at  the  Treasury  of  the  United 
States  for  payment,  and  respecting  the  perpetuation  of  the  evidence  of  the  pay- 
ment thereof,  as  may  seem  to  him  proper.      [12.  S.]' 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  114. 

See.  5233.  ICancellation  of  national-bamk  notes.]  All  notes  of  national 
banking  associations  presented  at  the  Treasury  of  the  United  States  for  pay- 
ment shall,  on  being  paid,  be  canceled.      [R.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  114. 

Sec.  5234.  [Appointment  of  receivers.]  On  becoming  satisfied,  as  speci- 
fied in  sections  fifty-two  hundred  and  twenty-six  and  fifty-two  hundred  and 
twenty-seven,  that  any  association  has  refused  to  pay  its  circulating  notes  as 
therein  mentioned,  and  is  in  default,  the  Comptroller  of  the  Currency  may 
forthwith  appoint  a  receiver,  and  require  of  him  such  bond  and  security  as  he 
deems  proper.  Such  receiver,  under  the  direction  of  the  Comptroller,  shall 
take  possession  of  the  books,  records,  and  assets  of  every  description  of  such 
association,  collect  all  debts,  dues,  and  claims  belonging  to  it,  and,  upon  the 
order  of  a  court  of  record  of  competent  jurisdiction,  may  sell  or  compound  all 
bad  or  doubtful  debts,  and,  on  a  like  order,  may  sell  all  the  real  and  personal 
property  of  such  association,  on  such  terms  as  the  court  shall  direct;  and  may, 
if  necessary  to  pay  the  debts  of  such  association,  enforce  the  individual  liability 
of  the  stockholders.      Such  receiver,  shall  pay  over  all  money  so  made  to  the 
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Treasurer  of  the  United  States,  subject  to  the  order  of  the  Comptroller,  and 
also  make  report  to  the  Comptroller  of  all  his  acts  and  proceedings.     [B.  SJ] 

Supp.  852,  affirmed  (1889)  112  N.  Y.  667; 
Corn  Exch.  Bank  v.  Blye,  (Supm.  Ct.  Gen, 
T.  18pG)  2  N.  Y.  St.  Rep.  112;  Denton  v. 
Merchants*  Nat.  Bank,  (1897)   18  Wash.  387. 

In  Sioux  Falls  Nat.  Bank  v.  Sioux  Falls 
First  Nat.  Bank,  (1888)  6  Dak.  113,  it  was 
held  that  a  national  bank  has  no  authority, 
after  the  appointment  of  a  receiver,  to  appeal 
from  an  order  refusing  to  dissolve  an  attach- 
ment made  before  the  receiver's  appointment. 

After  the  insolvency  of  the  bank  and  the 
ap{)ointment  of  a  receiver,  the  bank  is  still 
liable  on  an  unexpired  lease,  the  same  as  a 
natural  person.  Chemical  Nat.  Bank  v.  Hart- 
ford Deposit  Co.,  (1896)  161  U.  S.  1,  affirm- 
ing (1895)    156  111.  522. 

Removal  of  receiver.  —  The  receiver  ap- 
pointed by  the  comptroller,  being  the  instru- 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
114. 

Appointment  of  receiver.  —  See  Act  "  Au- 
thorizing the  appointment  of  receivers  of  na- 
tional banks  "  of  June  30,  1876,  ch.  156,  sec. 
1,  infra,  p.  183. 

The  effect  of  a  decree  dissolving  the  corpo- 
ration and  forfeiting  its  rights  and  fran- 
chises on  an  information  brought  by  the 
comptroller  of  the  currency,  founded  upon  a 
violation  of  the  National  Bank  Act,  is  to 
abate  a  suit  against  a  bank  to  enforce  the  col- 
lection of  a  demand.  Selma  First  Nat.  Bank 
r.  Colby.   (1874)  21  Wall.   (U.  S.)  609. 

Appointment  of  receiver  by  court.  —  The 
provisions  of  law  for  winding  up  national 
banks  under  the  direction  of  the  comptroller 
are  not  exclusive,  and  were  not  intended  to 
prevent  the  courts  from  appointing  a  receiver 
upon  a  judgment  creditor's  bill  in  the  absence 
of  action  on  the  part  of  the  comptroller,  sub- 
ject, how^ever,  to  his  being  superseded  by  the 
subsequent  action  of  the  comptroller.  Irons 
r.  Manufacturers'  Nat.  Bank,  (1876)  6  Biss. 
(i:.  S.)  301,  13  Fed.  Cas.  No.  7,068;  Wright 
V.  Merchants'  Nat.  Bank,  (1876)  1  Flipp.  (U. 
S.)  568,  30  Fed.  Cas.  No.  18,084.  These  cases 
were  decided  prior  to  the  passage  of  the  Act 
of  June  30,  1876,  ch.  166,  sec.  1.  .See  infra, 
p.   183. 

Appointment  of  receiver  by  comptroller. — 
The  power  vested  in  the  comptroller  is  dis- 
cretionary, and  his  conclusions  are  final  and 
not  reviewable  by  the  courts.  Washington 
Nat.  Bank  r.  Eckels,  ( 1893)  67  Fed.  Rep.  870; 
Cadle  r.  Baker,  (1874)  20  Wall.  (U.  S.)  650; 
Young  r.  Wempe,  (1891)  46  Fed.  Rep.  364; 
Chetwood  v.  California  Nat.  Bank,  (1896) 
113  Cal.  649;  Piatt  v.  Beebe,  (1874)  57  N.  Y. 
339;  Piatt  v.  Crawford,  (Supm.  Ct.  Spec.  T. 
1868)   8  Abb.  Pr.  N.  S.    (N.  Y.)   297. 

Effect.  —  The  insolvency  and  suspension  of 
the  bank  and  the  appointment  of  a  receiver 
by  the  comptroller  to  wind  up  its  affairs  do 
not  work  a  dissolution  of  the  corporation  or 
aflTect    suits    pending   against    it    or   prevent 
its   suing   or  being   sued.      Bethel   Bank   v. 
Pahquioque  Bank,    (1871)    14  Wall.    (U.  S.) 
383;     Denton  v.  Baker,    (C.  C.  A.  1897)   79 
Fed.  Rep.  189;  National  Bank  v.  Mechanics* 
Nat.  Bank.  (1876)  94  U.  S.  437;  Case  v.  Citi- 
zens Bank,  (1879)   100  U.  S.  446;  Rosenblatt 
r.  Johnston,  (1881)    104  U.  S.  462;   Chemical 
Nat.   Bank  v.  Hartford  Deposit  Co.,    (1896) 
161    r.   S.    1,  affirmed    (1895)    156   111.   522; 
Earle  r.  Pennsylvania,  (1900)   178  U.  S.  449, 
reversing  Com.  v.   Chestnut   St.   Nat.   Bank, 
(1899)    189  Pa.  St.  606;  Chemical  Nat.  Bank 
r.  Bailev,    (1875)    12  Blatchf.    (U.   S.)    480, 
5  Fed.  C\s.  No.  2,635 ;  McElhenny  v.  Ashland 
First  Nat.  Bank,   (1879)    7  W.  N.  C.    (Pa.) 
115.  10  Fed.  Cas.  No.  8,779;  Riddle  t?.  Butler 
First  Nat.  Bank,    (1886)    27  Fed.  Rep.  503; 
Speckart   v.  German   Nat.   Bank,    (1898)    85 
Fed.  Rep.  12;  National  Pahquioque  Bank  v. 
Bethel  First  Nat.  Bank,  (1870)  36  Conn.  :J25; 
Green  r.  Walkill  Nat.  Bank,    (1876)    7  llun 
(N.  Y.)    63;  Montreal  Bank  v.  Fidelity  Nat. 
Bank.   (1888)  49  Hun   (N.  Y.)   607,  1  N.  Y. 


ment  of  the  comptroller,  may  be  removed  by 
him.  Kennedy  v,  Gibson,  (1869)  8  Wall.  (IJ. 
S.)  505. 

His  status.  —  The  receiver  stands  in  place 
of  the  bank  taking  the  assets  in  trust  for  the 
creditor,  subject  to  all  claims  and  defenses 
that  might  have  been  interposed  against  the 
insolvent  corporation,  and  chargeable  with 
knowledge  of  all  facts  known  to  the  bank 
affecting  the  character  of  such  assets.  Scott 
V.  Armstrong,  (1892)  146  U.  S.  499,  reversing 
(1888)  36  Fed.  Rep.  63;  Hatch  t?.  Johnson 
L.  &  T.  Co.,  (1895)  79  Fed.  Rep.  828;  Brown 
V.  Schleier,  (1901)  112  Fed.  Rep.  577;  Peo- 
ple's State  Bank  i?.  Francis,  (1899)  8  N. 
Dak.  369. 

In  Brown  t?.  Schleier,  (C.  C.  A.  1902)  118 
Fed.  Rep.  986,  it  was  said  by  Thayer,  J., 
delivering  the  opinion  of  the  court,  that  the 
receiver  appointed  by  the  comptroller  "  is 
vested  with  all  the  rights  of  creditors  and 
the  rights  of  the  corporation  itself,  and  may 
doubtless  challenge  any  wrongful  act  which 
creditors  could  challenge,  and  maintain  such 
suits  against  third  parties,  including  actions 
against  directors  and  stockholders  of  the 
bank  on  account  of  wrongful  and  fraudulent 
acts,  as  the  corporation  might  maintain. 
*  *  *  But  we  think  that  in  virtue  of  his 
office  as  receiver  he  is  not  authorized  to  chal- 
lenge or  impeach  an  executed  transaction 
between  the  bank  and  a  third  party,  like  the 
one  now  in  hand,  that  was  simply  ultra  vircs^ 
and  which,  though  known  to  the  United 
States  through  its  proper  officials  at  the 
time  it  was  undertaken  and  consummated, 
and  while  the  excessive  investment  of  its 
funds  was  being  made,  was  neither  arreste<l 
nor  complained  of  by  the  Ignited  States  or 
any  creditor  or  stockholder  of  the  bank," 

"A  receiver  of  a  national  bank,  therefore, 
by  virtue  of  his  appointment  under  section 
5234,  is  not  endowed  with  all  of  those  visi- 
torial  powers  over  national  banks  which  the 
United  States,  acting  in  its  sovereign  capa- 
city, may  exercise."  Brown  i\  Schleier,  (C. 
C.  A.  1902)    118  Fed.  Rep.  987. 

The  receiver  is  a  mere  instrument  of  a 
comptroller,  and  subject  in  all  respects  to  his 
instruction.  Kennedy  v.  Gibson,  (1869)  8 
Wall.    (U.   S.)    498;   National   Bank  of  Me- 
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tropolis  V.  Kennedy,  (1872)  17  Wall.  (U.  S.) 
21;  Wallace  v.  Hood,  (1898)  89  Fed.  Rep. 
11;  Ellis  V.  Little,  (1882)  27  Kan.  720.  He 
is  not  an  olficer  of  any  court.  In  re  Chet- 
wood,  (1897)  165  U.  S.  443;  Price  t\  Abbott, 
(1883)  17  Fed.  Rep.  500;  Armstrong  t\ 
Trautman,  (1888)  36  Fed.  Rep.  275.  And 
the  assets  of  the  bank  are  not  brought  under 
the  control  or  protection  of  the  federal  courts 
by  being  taken  into  his  custody.  Snohomish 
County  1?.  Puget  Sound  Nat.  Bank,  (1897)  81 
Fed.  Rep.  518.  Nor  does  the  filing  by  him  of 
a  petition  to  sell  personal  property  operate 
to  place  the  assets  of  the  bank  within  the 
control  of  the  court  in  the  sense  in  which 
control  is  acquired,  where  a  receiver  is  ap- 
pointed by  the  court.  In  re  Chetwood, 
(1897)    165  U.  S.  443. 

The  powers  of  the  receiver  are  limited  by 
the  statute  creating  his  office.  Wallace  v. 
Hood,  (1898)  89  Fed.  Rep.  11;  Ellis  v.  Little. 
(1882)  27  Kan.  720.  A  person  dealing  with 
him  in  hi»  official  capacity  is  bound,  as  a 
matter  of  law,  to  have  knowledge  of  his 
authority  to  act,  and  if  contracts  and  agree- 
ments are  entered  into  with  a  receiver  in 
excess  of  his  authority  as  conferred  by  law 
the  parties  contract  at  their  own  peril.  Ellis 
1?.  Little,  (1882)  27  Kan.  720. 

The  receiver  can  do  no  act  which  will  im- 
pair the  obligation  of  a  contract  entered  into 
with  the  bank  before  its  insolvency.  Wolfe 
V.  National  Bank,  (1899)  178  111.  85,  revere- 
ing  McKeon  v.  Wolfe,  (1898)  77'llL  App. 
325. 

The  receiver  appointed  by  the  comptroller 
does  not  in  any  sense  represent  the  govern- 
ment, and  he  cannot  subject  the  United  States 
to  the  jurisdiction  of  the  court  and  submit 
their  rights  to  litigation  in  any  court.  Case 
t?.  Terrell,  (1870)  11  Wall.  (U.  S.)   199. 

Direction  of  comptroller.  —  The  provision 
"  under  the  direction  of  the  comptroller " 
means  no  more  than  that  the  receiver  shall 
be  subject  to  the  direction  of  the  comptroller; 
it  does  not  mean  that  he  shall  do  no  act 
without  special  instruction.  National  Bank 
of  Metropolis  v.  Kennedy,  (1872)  17  Wall. 
(U.  S.)  19;  Turner  p.  Richardson,  (1901) 
180  U.  S.  87,  affirming  (1900)  52  La.  Ann. 
1,613. 

"  The  language  of  the  statute  authorizing 
the  appointment  of  a  receiver  to  act  under  the 
direction  of  the  comptroller  means  no  more 
than  that  the  receiver  shall  be  subject  to  the 
direction  of  tlie  comptroller.  It  does  not 
mean  that  he  shall  do  no  act  without  special 
instructions.  His  very  appointment  makes 
it  his  duty  to  collect  the  assets  and  debts  of 
the  association.  With  regard  to  ordinary 
assets  and  debts  no  special  direction  is 
needed;  no  unusual  exercise  of  judgment  is 
required.  They  are  to  be  collected  of  course; 
that  is  what  the  receiver  is  appointed  to  do." 
Turner  v.  Richardson,  (1901)  180  U.  S.  91; 
Kennedy  v.  Gibson,  (1869)  8  Wall.  (U.  S.) 
506. 

Collection  of  assets.  —  The  receiver  has 
power  to  do  all  things  necessary  to  collect 
and  secure  the  assets  of  the  bank,  as,  for  in- 
stance, to  extend'  the  time  of  pnyment  of  a 
debt  due  the  bank  where  by  so  doing  he  can 


in  his  judgment  strengthen  the  security  he 
holds  for  the  payment.  People's  State  Bank 
1*.  Francis,   (1899)  8  N.  Dak.  369. 

Suits  by  receiver.  —  It  being  a  part  of  the 
official  duty  of  the  receiver  to  collect  the 
assets  of  the  bank,  he  may  as  statutory 
assignee  sue  therefor  in  his  own  name  or  in 
the  name  of  the  bank.  National  Bank  of 
Metropolis  t?.  Kennedy,  (1872)  17  Wall.  (U. 
S.)    19;    Bethel   Bank   v.   Pahquioque   Bank, 

(1871)  14  WalL  (U.  S.)  383;  Stanton  17. 
Wilkeson,  (1876)  8  Ben.  (U.  S.)  357,  22 
Fed.  Cas.  No.  13,299;  Cockrill  v.  Abeles,  (C. 
C.  A.  1898)  86  Fed.  Rep.  505  (citing  Ken- 
nedy V.  Gibson,  (1869)  8  Wall  (U.  S.)  506); 
Case  V.  Berwin,  (1870)  22  La.  Ann.  321.  In 
the  case  of  an  ordinary  debt  the  receiver  may 
sue  without  an  order  of  the  comptroller. 
National    Bank    of    Metropolis   v,    Kennedy, 

(1872)  17  Wall.  (U.  S.)  19;  Richardson  r. 
'Ihirner,  (1900)  52  La.  Ann.  1613,  affirmed 
Turner  v,  Richardson,  (1901)  180  U.  S. 
87. 

The  comptroller  has  no  power  without 
leave  of  court  to  compromise  or  settle  a  suit 
brought  by  the  receiver,  though  it  is  inti- 
mated that  he  might  perhaps  have  authority 
to  direct  the  discontinuance  of  such  suit. 
Case  t?.  Small,  (1881)    10  Fed.  Rep.  722. 

In  employing  an  attorney  to  enforce  a 
bank's  lien  on  land  the  receiver  cannot  with- 
out express  authority  make  a  valid  contract 
to  give  to  such  attorney  half  the  recovery  as 
compensation,  notwithstanding  he  has  gen- 
eral authority  to  employ  counsel  to  represent 
him  in  litigations,  and  to  pay  a  reasonable 
value  for  such  services.  Barrett  v.  Henrietta 
Nat.  Bank,   ( 1890)  78  Tex.  222. 

Defense  of  suit  against  bank.  —  The  re- 
ceiver may  appear  and  defend  a  suit  against 
the  bank.  Denton  r.  Baker,  (C.  C.  A.  1899) 
93  Fed.  Rep.  46;  Sioux  Falls  Nat.  Bank  v. 
Sioux  Falls  First  Nat.  Bank,  (1888)  6  Dak. 
113;  National  Shoe,  etc.,  Bank  v.  Mechanics 
Nat.  Bank,  (1882)  89  N.  Y.  440;  Key  West 
Bldg.,  etc.,  Assoc,  v.  Key  West  Bank,  (Supm. 
Ct.  Gen.  T.  1892)  18  N.  Y.  Supp.  390;  Peo- 
ple's Bank  v.  Mechanics  Nat.  Bank,  (Supm. 
Ct.  Spec.  T.  1882)  62  How.  Pr.  (N.  Y.)  422, 
affirming  27  Hun  (N.  Y.)   63. 

Compromise  of  debts.  —  Under  the  power 
to  sell  or  compound  all  bad  or  doubtful  debts 
the  receiver  may  compromise  suits  by  and 
against  the  bank.  Henderson  r.  Myera, 
(1876)  11  Phila.  (Pa.)  616,  33  Leg.  Int. 
(Pa.)   56. 

But  an  order  of  the  court  is  a  prerequisite. 
Wallace  v.  Hood,  (1898)  89  Fed.  Rep.  11. 
And  this  rule  has  been  extended  to  hold  that 
a  receiver  who,  without  any  order  of  the 
court,  allowed  an  unlawful  set-off  against 
the  claim  of  the  bank  was  not  estopped  to 
sue  on  the  claim  thus  set  off,  though  in  reli- 
ance on  such  set-off  the  debtor  had  released 
his  surety.  Beckham  v.  Shackelford,  (1894) 
8  Tex.  Civ.  App.  660. 

Court  of  competent  jurisdiction. — The 
Federal  District  Court  is  a  court  of  eompc- 
tent  jurisdiction  within  the  statute  provid- 
ing that  a  receiver  may  compromise  oad  or 
doubtful  debts  on  the  order  of  a  court 
record  of  competent  jurisdiction.    Matter  of 
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Piatt.  (1867)  1  Ben.  (U.  S.)  534,  19  Fed. 
Cas,  No.  11,211. 

lAahxliiy  of  stockholders.  —  The  compro- 
mise of  debts  authorized  by  this  section  does 
not  include  a  claim  against  a  stockholder 
upon  his  individual  liability  for  debts  under 
R.  S.  sec.  5151,  even  after  it  is  in  judgment. 
Price  r.  Yates,  (1879)  7  Rep.  582,  19  Fed. 
Cas.  No.  11,418;  In  re  Earle,  (1899)  96  Fed. 
Rep.  678. 

In  In  re  California  Nat.  Bank,  (892)  53 
Fed.  Rep.  38,  the  court,  while  doubting 
whether  it  had  the  power  to  jiuthorize  the 
compounding  of  the  statutory  liability  of  the 
stockholder,  refused  to  sanction  the  com- 
pounding of  the  liability  of  shareholders  who 
had  fraudulently  assigned  their  property  for 
the  purpose  of  avoiding  liability  as  stock- 
holders, even  though  an  acceptance  of  their 
offer  would  result  in  realizing  a  much  larger 
sum  than  could  be  collected  by  proceedings 
against  them. 

lAahility  of  directors  to  third  persons, — 
The  receiver  has  no  power  to  settle  with 
directors  so  as  to  release  them  from  liability 
for  damages  to  third  persons  for  fraud  or 
deceit,  as,  for  instance,  to  one  who  loaned 
money  on^the  stock  of  the  bank  in  reliance 
on  their  false  and  fraudulent  report  of  the 
bank's  financial  condition.  Merdiants  Nat. 
Bank  v.  Thoms,  (1892)  11  Ohio  Dec.  (Re- 
print)  632,  28  Cine.  L.  Bui.  164. 

Power  of  comptroller.  —  The  comptroller 
of  the  currency  has  no  authority  to  com- 
pound or  settle  claims  against  the  directors 
of  a  national  bank,  though  he  may  direct  the 
discontinuance  of  actions  to  enforce  the  claim 
by  the  receiver.  Case  v.  Small,  (1881)  10 
Fed.  Rep.  722. 

Sale  of  property  — Order  of  court  essen- 
tial. —  The  receiver  cannot  sell  the  real  or 
personal  property  of  the  bank  without  an 
order  of  the  court,  and  a  sale  or  an  agree- 
ment to  sell  which  is  not  authorized  by  an 
order  of  the  court,  or  whicM  is  in  conflict 
with  such  order,  is  void.  Wallace  v.  Hood, 
(1898)  89  Fed.-  Rep*.  11;  Ellis  v.  Little, 
(1882)  27  Kan.  707;  Richardson  v.  Turner, 

(1900)  52  La.  Ann.  1613,  affirmed  Turner  v. 
Richardson,  (1901)  180  U.  S.  87. 

The  direction  of  the  comptroller  is  not  an 
essential  to  a  valid  sale  of  the  real  or  per- 
sonal property  of  the  bank  under  this  sec- 
tion. Richardson  t?.  Turner,  (1900)  52  La. 
Ann.   1613,  affirmed  Turner   v.  Richardson, 

(1901)  180  U.  S.  87. 

Power  of  courts.  —  The  courts  have  no 
general  advisory  or  directing  powers,  and 
cannot  make  an  order  'directing  the  receiver 
to  sell  property  which  does  not  belong  to  the 
bank,  such  as  propertv  held  to  secure  a  debt. 
In  re  Earle,  (1899)  92  Fed.  Rep.  22. 

A  state  court  is  competent  to  grant  an 
order  for  the  sale  of  the  real  or  personal 
property  of  the  bank  under  this  section. 
Richardson  v.  Turner,  (1900)  52  La.  Ann. 
1613,  affirmed  Turner  v.  Richardson,  (1901) 
180  U.  S.  87. 

Judicial  sale.  —  A  sale  by  the  receiver  un- 
der the  order  of  a  court  of  competent  juris- 
diction is  a  judicial  sale,  and  is  subject  to 
the  principles  governing  such  sales.     Scha- 


berg  V.  McDonald,  (1900)  60  Neb.  493;  In  re 
Illinois  Third  Nat.  Bank,  (1880)  4  Fed.  Rep. 
775. 

Scope  of  order.  —  Under  an  order  of  the 
court  permitting  the  receiver  to  sell  the 
property  of  the  bank  on  such  terms  and  in 
such  manner  as  his  judgment  sh&U  be  for  the 
best  interests  of  the  creditors  and  all  inter- 
ested in  the  bank  and  its  assets,  the  receiver 
cannot  exchange,  trade,  or  barter  property 
of  the  bank  for  other  property.  Ellis  v. 
Little,  (1882)  27  Kan.  707. 

Enforcement  of  Liability  of  Shabe- 

HOLDEBS. 

Right  to  make  assessment.  —  The  comp- 
troller of  the  currency  has  power  to  call  for 
a  ratable  assessment  upon  the  stockholders 
without  a  previous  judicial  ascertainment  of 
the  existence  of  the  liabilities  of  the  bank, 
and  the  grant  of  such  power  is  not  tanta- 
mount to  vesting  that  officer  with  judicial 
power  in  violation  of  the  Constitution.  Bush- 
nell  V.  Leland,  (1897)  164  U.  S.  684;  Ken- 
nedy V.  Gibson,  (1869)  8  Wall.  (U.  S.) 
498;  Casey  v.  Galli,  (1876)  94  U.  S.  673; 
U.  S.  1?.  Knox,  (1880)   102  U.  S.  422. 

A  second  assessment  may  be  made  where 
the  first  assessment  does  not  produce  the 
amount  required  to  satisfy  the  debts  of  the 
bank,  provided  a  greater  amount  in  all  than 
the  par  value  of  the  stock  is  not  assessed. 
Aldrich  i;.  Yates,  (1899)  95  Fed.  Rep.  78; 
Aldrich  v.  Campbell,  (C.  C.  A.  1899)  97  Fed. 
Rep.    663;    Studebaker  t?.   Perry,    (C.   C.   A. 

1900)  102  Fed.  Rep.  947;  Deweese  v.  Smith, 
(C.  C.  A.  1901)  106  Fed.  Rep.  438. 

And  a  second  action  will  lie  to  recover  the 
second  assessment  where  such  assessment  was 
not  made  until  after  the  first  action  was 
commenced.     Deweese  v.   Smith,    (C.   C.   A. 

1901)  106  Fed.  Rep.  438.  See  also  Stude- 
baker V.  Perry,  (C.  C.  A.  1900)  102  Fed.  Rep. 
947. 

The  determination  of  the  comptroller  as 
to  the  necessity  to  institute  proceedings 
against  the  stockholders  to  enforce  their  per- 
sonal liability  and  as  to  the  amount  to  be 
collected  is  indispensable*,  and  must  precede 
the  institution  of  the  suit  by  the  receiver. 
Kennedy  v.  Gibson,  (1869)  8  Wall.  (U.  S.) 
498. 

A  letter  from  the  comptroller  to  the  re- 
ceiver stating  that  he  has  determined  that  in 
order  to  discharge  the  legal  debts  and  lia- 
bilities of  the  bank  it  will  be  necessary  to 
enforce  and  collect  the  whole  amount  of  per- 
sonal liability  of  the  individual  stockholders, 
is  not  sufficient  alofte  to  sustain  an  action  to 
recover  an  assessment,  as  such  letter  is  no 
proof  of  the  extent  of  the  insolvency  and  the 
liability  of  the  defendants  on  their  stock, 
but  it  is  only  evidence  of  the  receiver's  au- 
thority to  sue  and  of  the  amount  of  the 
assessment.  Bowden  v.  Morris,  (1876)  1 
Hughes  (U.  S.)  378,  3  Fed.  Cas.  No.  1,715. 

Conclusiveness  of  decision.  —  Tlie  question 
ns  to  the  necessity  of  an  assessment  and  of 
proceedings  against  the  stockholders  to  en- 
force their  personal  liability,  and  whether 
the  whole  or  a  part,  or  if  only  a  part  how 
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much,  shall  be  collected,  are  referred  to  the 
judgment  and  discretion  of  the  comptroller, 
and  his  determination  is  conclusive.  Ken- 
nedy V,  Gibson,  (1869)  8  Walh  (U.  S.)  498; 
Casey  v,  Galli,  (1876)  94  U.  S.  673;  Ger- 
mania  Nat.  Bank  v.  Case,  (1878)  99  U.  S. 
628;  Richmond  r.  Irons,  (1887)  121  U.  S. 
27;  Bushnell  v.  Leland,  (1879)  164  U.  S.  684; 
Young  V.  Wempe,  (1891)  46  Fed.  Rep.  354; 
Bailey  v.  Sawyer,  (1877)  4  Dill.  (U.  S.) 
463,  2  Fed.  Cas.  No.  744;  Man  v.  Cheeseman, 

(1874)  16  Fed.  Cas.  No.  9,002a;  Stanton  v. 
Wilkeson,  (1876)  8  Ben.  (U.  S.)  357,  22  Fed. 
Cas.    No.    13,299;     Strong    v.    Southworth, 

(1875)  8  Ben.  (U.  S.)  331,  23  Fed.  Cas.  No. 
13,545;  Columbia  Nat.  Bank  17.  Mathews, 
(C.  C.  A.  1898)  85  Fed.  Rep.  934;  Nead  v. 
Wall,  (1895)  70  Fed.  Rep.  806;  Welles  v. 
Stout,  (1889)  38  Fed.  Rep.  67;  Aldrich 
V.  Yates,  (1899)  95  Fed.  Rep.  78;  Bailey  v, 
Tillinghast,  (C.  C.  A.  1900)  99  Fed.  Rep. 
801,  affirming  (1897)  86  Fed.  Rep.  46; 
Brown  t?.  Ellis,  (1900)  103  Fed.  Rep.  834; 
Deweese  v.  Smith,  (C.  C.  A.  1901)  106  Fed. 
Rep.  438;  O'Connor  v.  Witherby,  (1896)  111 
Cal.  523. 

But  the  comptroller's  act  in  ordering  an 
assessment,  while  conclusive  as  to  the  neces- 
sity for  making  it,  involves  no  judgment  by 
him  as  to  the  judicial  rights  of  the  parties 
to  be  affected  or  who  are  liable  for  the  assess- 
ment. Concord  First  Nat.  Bank  r.  Hawkins, 
(1899)  174  U.  S.  364,  reversing  (C.  C.  A. 
1897)  79  Fed.  Rep.  51;  Bailey  v.  Tillinghast, 
(C.  C.  A.  1900)   99  Fed.  Rep.  801,  affirming 

(1897)  86  Fed.  Rep.  46;  Moss  v.  Whitzel, 
(1901)  108  Fed.  Rep.  579. 

Against  whom  suit  lies.  —  A  suit  to  en- 
force the  liability  of  the  estate  of  a  deceased 
stockholder  may  be  brought  against  the  ex- 
ecutor or  administrator  where  the  estate  is 
in  the  course  of  administration  or  has  been 
completely  settled.  Davis  v.  Weed,  (187V) 
44  Conn.  569,  7  Fed.  Cas.  No.  3,658;  Witters 
V.  Sowles,  (1887)  32  Fed.  Rep.  130;  Baker  v. 
Beach,  (1898)  85  Fed.  Rep.  836;  Wickham^ 
V,  Hull,  (1894)  60  Fed.  Rep.  328;  Parker  t?. 
Robinson,  (C.  C.  A.  1895)  71  Fed.  Rep.  256; 
Baker  v.  Beach,  (1898)  85  Fed.  Rep.  836; 
Zimmerman  v.  Carpenter,  (1898)  84  Fed. 
Rep.  747;  Brown  v,  Ellis,  (1900)  103  Fed. 
Rep.  834.  But  where  the  suit  is  to  reach 
assets  which  have  been  distributed  it  may 
be  brought  against  the  distributees.  Matte- 
son  V,  Dent,  (1900)   176  U.  S.  521.  affirming 

(1898)  73  Minn.  170;  Witters  v,  Sowles, 
(1887)  32  Fed.  Rep.  130. 

Form  of  remedy.  —  The  liability  of  the 
stockholders  is  several  and  not  joint;  and 
where  the  assessment  is  for  less  than  the 
full  amount  of  the  stockholder's  liability  the 
suit  may  be  either  at  law  or  in  equity.  Ken- 
nedy r.  Gibson,  (1869)  8  Wall.  (U.  S.)  505; 
Bundy  v.  Cocke,  (1888)  128  U.  S.  185; 
Bailev  r.  Sawyer,  (1877)  4  Dill.  (U.  S.) 
463,  2  Fed.  Cas.  No.  744;  Stanton  v,  Wilke- 
son, (1876)  8  Ben.  (U.  S.)  357,  22  Fed.  Cas. 
No.  13,299;  Young  v.  Wempe,  (1891)  46  Fed. 
Rep.  354;  Bailey  r.  Tillinphast,  (C.  C.  A. 
1900)  99  Fed.  Rep.  801,  affirming  (1897)  86 
Fed.  Rep.  46.  But  when  the  order  of  the 
comptroller  is  to  collect  the  full  amount  of 


the  par  value  of  the  stock  the  suit  against 
the  stockholder  must  be  at  law,  Parker  v. 
Robinson,  (C.  C.  A.  1895)  71  Fed.  Rep.  256; 
Kennedy  v.  Gibson,  (1869)  8  Wall.  (U.  8.) 
505;  Casey  v,  Galli,  (1876)  94  U.  S.  673; 
unless  there  are  special  facts  existing  re- 
quiring the  interposition  of  a  court  of  equity, 
Zimmerman  v.  Carpenter,  (1898)  84  Fed. 
Rep.  747. 

The  remedy  to  enforce  the  liability  of  a 
married  woman  as  a  shareholder  may  be 
either  at  law  or  in  equity.  Keyser  v.  Hitz, 
(1890)  133  U.  S.  138,  affirming  (1883)  2 
Mackey  (D.  C.)  473;  Bundy  v,  Cocke,  (1888) 
128  U.  S.  185;  In  re  St..  Albans  First  Nat. 
Bank,  (1891)  49  Fed.  Rep.  120;  Witters  t?. 
Sowles,  (188&)  38  Fed.  Rep.  700;  Anderson 
V.  Line,  (1880)  14  Fed.  Rep.  405. 

In  case  of  a  transfer  made  to  avoid  lia- 
bility a  bill  in  equity  will  lie  by  the  receiver 
against  both  the  transferrer  and  the  trans- 
feree where  it  is  for  discovery  as  well  as 
relief,  the  transfer  in  such  case  being  good 
between  the  parties  and  only  avoidable  at 
the  election  of  the  complainant.  Bowden  v. 
Johnson,  (1882)  107  U.  S.  251;  Bowden  v. 
Santos,  (1877)  1  Hughes  (U.  S.)  158,  3  Fed. 
Cas.  No.  1,716. 

Where  the  proceeding  is  in  equity  an  in- 
terlocutory decree  may  be  taken  for  contri- 
bution, and  the  case  may  stand  over  for  the 
further  action  of  the  court  —  if  such  action 
should  subsequently  prove  to  be  necessary  — 
until  the  full  amount  of  the  liability  is  ex- 
hausted. Kennedy  v,  Gibson,  (1869)  8  Wall. 
(U.  S.)  505. 

Limitation  of  action  — What  statutes  ap- 
plicable.—  The  state  statute  of  limitations 
governs  the  action  by  the  receiver  to  recover 
an  assessment  levied  by  the  comptroller. 
Thompson  v.  German  Ins.  Co.,  (1896)  76 
Fed.  Rep.  892;  Butler  v.  Poole,  (1890)  44 
Fed.  Rep.  586;  Price  v.  Yates,  (1879)  7  Rep. 
582,  19  Fed.  Cas.  No.  11,418;  McDonald  v. 
Thompson,  (C.  C.  A.  1900)  101  Fed.  Rep. 
183;  Aldrich  v.  McClaine,  (C.  C.  A.  1901) 
106  Fed.  Rep.  791. 

The  liability  of  the  shareholder  for  the 
assessment  is  contractual,  not  statutory, 
within  the  terms  of  a  statute  (Ball.  Annot. 
Codes  &  Stat.  Wash.  1897,  sec.  4800,  subdiv. 
3)  providing  for  limitation  of  actions  on 
contracts  not  in  writing.  Aldrich  v.  Mc- 
Claine, (C.  C.  A.  1901)  106  Fed.  Rep. 
791. 

Accrual  of  cause  of  action.  —  The  statute 
of  limitations  does  not  begin  to  run  against 
the  enforcement  of  the  entire  liability  or 
against  the  enforcement  of  any  particular 
portion  of  the  liability  of  the  shareholder 
until  the  time  when  the  comptroller  has  de- 
clared the  entire  liability  or  the  particular 
portion  of  it  in  issue  to  be  due.  Thompson 
V,  German  Ins.  Co.,  (1896)  76  Fed.  Rep. 
892;  Hawkins  r.  Glenn.  (1889)  131  U.  S. 
319;  Glenn  v.  Liggett,  (1890)  135  U.  S.  533; 
Glenn  v,  Marbury,  (1892)  145  U.  S.  499; 
Liggett  t'.  Glenn,  (1892)  4  U.  S.  App.  438; 
Aldrich  v.  Yates,  (1899)  95  Fed.  Rep.  78; 
Deweese  v.  Smith,  (C.  C.  A.  1901)  106  Fed. 
Rep.  438.  But  the  comptroller's  action  must 
he  t^ken  within  ^  reasonable  time.    Price  P. 
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Tates,  (1879)  7  Rep.  582,  19  Fed.  Cas.  No. 
11,418. 

The  date  of  the  decision  of  the  comptroller 
as  to  the  personal  liability  of  the  stockhold- 
ers is  shown  by  his  letter  to  the  receiver 
directing  him  to  bring  suit  to  enforce  such 
liabilitv.  Bowden  v.  Johnson,  (1882)  107 
U.  S.  251. 

The  right  of  action  against  a  stockholder 
who  has  made  a  fraudulent  transfer  of  his 
stock  is  based  upon  the  liability  imposed  by 
the  statute,  and  does  not  arise  out  of  the 
fraudulent  transfer;  and  therefore  it  begins 
to  run  when  the  assessment  is  due  and  not 
on  discovery  of  the  fraud.  Thompson  t?.  Ger- 
man Ina.  Co.,  (1896)  77  Fed.  Rep.  258. 

The  fact  that  the  time  for  filing  claims 
against  the  estate  of  a  deceased  shareholder 
has  expired  is  no  bar  to  an  action  to  fix  the 
liability  of  the  estate.  Zimmerman  v.  Car- 
penter, (1898)  84  Fed.  Rep.  747. 

Demand  and  notice.  —  No  demand  of,  or 
notice  to,  the  stockholders  is  necessary.  The 
order  alone  of  the  comptroller  is  sufficient. 
Brown  r.  Ellis,  (1900)  103  Fed.  Rep.  834. 

Defenses.  —  The  various  provisions  of  the 
National  Bank  Act  are  a  part  of  the  con- 
tract of  the  charter  of  a  national  bank,  and 
when  a  party  becomes  a  stockholder  therein 
he  necessarily  submits  himself  to  the  pro- 
visions of  the  law  under  which  the  bank  is 
authorized  to  transact  business.  Young  v, 
Wempe,  (1891)  46  Fed.  Rep.  354. 

Invalidity  of  incorporation,  —  Defendants 
in  an  action  to  enforce  their  liability  cannot 
question  the  existence  or  validity  of  the  cor- 
poration. Casey  v.  Galli,  (1876)  94  U.  S. 
673;  Wallace  i?.  Hood,  (1898)  89  Fed.  Rep. 
11;  Slaughter  v.  Montgomery  First  Nat. 
Bank,  (1895)  109  Ala.  167;  Union  Gold  Min. 
Co.  r.  Rocky  Mountain  Nat.  Bank,  (1872)  1 
Colo.  631;  Keyser  V.  Hitz.  (1883)  2  Mackey 
(D.  C.)  490;  Wheelock  i?.  Kost,  (1875)  77 
111.  296;  Davis  t?.  Watkins,  (1898)  56  Neb. 
288;  HufTaker  v.  National  Bank,  (1876)  12 
Bush  (Kv.)  287;  Hungerford  Nat.  Bank  r. 
Van  Nostrand,  (1871)  106  Mass.  559;  New 
York  Nat.  Exch.  Bank  r.  Jones,  (1880)  9 
Daly  (N.  Y.)  248;  National  Bank  of  Metrop- 
olis, V.  Orcutt,  (1867)  48  Barb.  (N.  Y.)  256. 

Stock  not  paid  in.  —  The  stockholder  can- 
not defend  on  the  ground  that  the  required 
fifty  per  cent,  of  the  original  stock  was  not 
raid  in.  Wallace  v.  Hood,  (1898)  89  Fed. 
Rep.  11. 

Claim  assigned. -^  Nor  is  it  a  good  defense 
that  the  claim  has  been  assigned  pending  the 
action.  Schaberg  t\  McDonald,  (1900)  60 
Neb.  493.  For  a  satisfied  judgment  in  such 
case  would  release  the  stockholder  from  fur- 
ther liability. 

Assessment  unnecessary  or  claims  invalid, 
—  Nor  is  it  a  good  defense  that  the  assess- 
ment is  not  necessary,  or  that  the  claims  to 
pay  which  the  assessment  is  levied  are  not 
valid  claims.  Kennedy  v.  Gibson,  (1869)  8 
Wall.  (U.  S.)  49»;  Casey  v.  Galli,  (1876)  94 
U.  S.  673;  Germania  Nat.  Bank  v.  Case, 
(1878)  99  U.  S.  628;  Richmond  r.  Irons, 
(1887)  121  U.  S.  27;  Buahnell  v.  Leland, 
( 1897)  164  U.  S.  684 ;  Young  f?.  Wempe,  ( 1891 ) 
46  Fed,  Rep.  354;  ?ailey  t?.  Sawyer,  (1877) 


4  Dill.  (U.  S.)  463,  2  Fed.  Cas.  No.  744;  Man 
17.  Cheeseman,  (1874)  16  Fed.  Cas.  No.  9,002a; 
Stanton  v.  Wilkeson,  (1876)  8  Ben.  (U.  S.) 
357,  22  Fed.  Cas.  No.  13,299;  Strong  v.  South- 
worth,  (1875)  8  Ben.  (U.  S.)  331,  23  Fed. 
Cas.  No.  13,545;  Columbia  Nat.  Bank  v, 
Mathews,  (C.  C.  A.  1898)  85  Fed.  Rep.  934; 
Nead  t?.  Wall,  (1895)  70  Fed.  Rep.  806; 
Welles  V.  Stout,  (1899)  38  Fed.  Rep.  67;  Aid- 
rich  V.  Yates,  (1899)  95  Fed.  Rep.  78;  Bailey 
V.  Tillinghast,  (C.  C.  A.  1900)  99  Fed.  Rep. 
801,  affirming  (1897)  86  Fed.  Rep.  46;  Brown 
V.  Ellis,  (1900)  103  Fed.  Rep.  834;  Deweese 
V.  Smith,  (C.  C.  A.  1901)  106  Fed.  Rep.  438; 
O'Connor  v.  Witherby,   (1896)    111  Cal.  523. 

But  it  seems  that  defendants  may  file  a 
cross  bill  in  ecjuity  setting  up  the  invalidity 
of  a  claim  which  is  the  basis  of  the  assess- 
^  ment,  on  which  the  court  will  stay  the  suit 
at  law  by  the  receiver  until  the  termination 
of  the  proceedings  in  equity.  Moss  t?.  Whit- 
zel,  (1901)   108  Fed.  Rep.  579. 

Purchase  of  stock  induced  by  fraud.  —  It 
seems  that  the  stockholder  cannot  defend 
upon  the  ground  that  the  purchase  of  his 
stock  was  induced  by  fraud  on  the  part  of  the 
ofiicers  of  the  bank,  where  he  has  allowed  his 
name  to  be  borne  upon  the  books  as  a  share- 
holder and  accepted  dividends  in  that  ca- 
pacity, Scott  17.  Deweese,  (1901)  181  U.  S, 
202,  affirming  Scott  17.  Latimer,  (C.  C.  A. 
1898)  89  Fed.  Rep.  843;  Lantry  i?.  Wallace, 
(C.  C.  A.  1899)97  Fed.  Rep,  865;  Newton  Nat. 
Bank  17.  Newbegin,  (C.  C.  A.  1896)  74  Fed. 
Rep.  135;  Rand  17.  Columbia  Nat.  Bank, 
(C.  C.  A.  1899)  94  Fed.  Rep.  349;  except 
where  the  creditor  for  the  payment  of  whose 
debts  the  assessment  w^as  levied  has  become 
such  after  the  transfer  of  the  stock  to  de- 
fendant; but  in  any  case  he  must  not  have 
been  guilty  at  the  time  of  want  of  reasonable 
caution  and  judgment,  or  of  laches  in  discov- 
ering the  fraud  or  in  repudiating  the  contract 
and  offering  to  rescind  after  discovering  the 
fraud,  Stufflebeam  17.  De  Lashmutt,  (1897) 
83  Fed.  Rep.  449;  Wallace  17.  Bacon,  (1898) 
86  Fed.  Rep.  553;  Scott  17.  Latimer,  (C.  C. 
A.  1898)  89  Fed.  Rep.  843.  And  whatever 
may  be  the  defendant's  rights  where  he  was  in- 
duced to  purchase  stock  by  the  fraudulent 
representations  of  the  officers  of  the  bank, 
such  rights  can  be  asserted  only  in  equity,  and 
they  form  no  defense  in  an  action  at  law  by 
the  receiver  to  recover  an  assessment.  Lantry 
17.  Wallace,  (1901)  182  U.  S.  536,  affirming 
(C.  C.  A.  1899)  97  Fed.  Rep.  865. 

In  exceptional  cases,  where  there  is  no 
room  for  inference  that  credit  has  been  given 
on  the  faith  of  the  ownership  of  stock,  one 
who  was  induced  to  purchase  such  stock  by 
the  fraudulent  representations  of  the  officers 
of  the  bank,  should  be  permitted  to  rescind 
his  contract  as  well  when  there  are  creditors 
as  when  there  are  none,  and  there  should  be 
no  presumption  of  law  to  overcome  the  fact 
capable  of  proof  in  such  a  case.  Stuffle- 
beam 17.  De  Lashmutt,  (1900)  101  Fed.  Rep. 
367. 

Set-off  and  counterclaim.  —  The  liability 
to  be  enforced  against  the  shareholder  is  not 
a  debt  due  to  the  bank,  but  is  a  sum  of  money 
equal  to  the  par  value  of  his  stock,  payable 
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by  him  to  the  receiver  as  an  officer  of  the  gov- 
eniment  by  force  of  the  law  and  the  assess- 
ment authorized  and  made  by  the  comptroller, 
and  he  cannot  set  off  the  amount  of  his  claim 
as  a  creditor  of  the  bank  against  his  liability 
for  the  assessment.  Hobart  v,  Gould,  (1881) 
8  Fed.  Rep.  57;  Wingate  v.  Orchard,  (C.  C. 
A.  1896)  75  Fed.  Rep.  241.  Nor  can  he  set 
off  his  distributive  share  in  the  assets  of  the 
bank  not  then  ascertained.  Winston  First 
Nat.  Bank  v.  Riggins,  (1899)  124  N.  Car. 
634.  Nor  can  he  set  up,  by  way  of  counter- 
claim, a  claim  for  damages  against  the  bank 
for  fraudulent  representations  made  to  induce 
him  to  purchase  stock.  Lantry  v.  Wallace, 
(C.  C.  A.  1899)  97  Fed.  Rep.  865,  affirming 
(1901)  182  U.  S.  536.  But  a  claim  of  such 
a  nature  that  it  is  entitled  to  payment  in  full 
before  the  distribution  of  the  assets  can  be 
made  by  way  of  dividends  declared  upon  the 


debts  due  to  creditors  may  be  set  off  against 
the  assessment.  Welles  v.  Stout,  (1889)  38 
Fed.  Rep.  810. 

Bank  officers  can  make  no  promise  binding 
on  the  receiver  that  funds  loaned  by  a  stock- 
holder to  the  bank  when  in  financial  difficulty 
shall  be  returned  if  the  bank  is  saved,  and  if 
not  saved  the  amount  shall  be  applied  on  the 
lender's  individual  liability  as  a  stockholder; 
and  the  stockholders  cannot  set  off  such  Kum 
against  the  receiver's  claim  for  the  assess- 
ment. Sowles  V.  Witters,  (1889)  39  Fed. 
Rep.  403,  (1887)  32  Fed.  Rep.  130. 

Interest.  —  The  assessment  draws  interest 
from  the  date  when  it  is  made  payable  or 
from  the  date  of  the  order  if  it  is  payable  at 
once.  Bowden  v,  Johnson,  (1882)  107  U.  S. 
261;  Casey  v,  Galli,  (1876)  94  U.  S.  677; 
Davis  i;.  Watkins,  (1898)  66  Neb.  288. 


Sec.  '5235.  [Notice  to  present  clcdms.']  The  Comptroller  shall,  upon 
appointing  a  receiver,  cause  notice  to  be  given,  by  advertisement  in  such  news- 
papers as  he  may  direct,  for  three  consecutive  months,  calling  on  all  persons 
who  may  have  claims  against  such  association  to  present  the  same,  and  to  make 
legal  proof  thereof.      [JK,  8.'\ 

Act  of  June  3,  1864,  eh.  106,  13  Stat.  L.  114. 

SbC.  5236.  [Dividends,]  From  time  to  time,  after  full  provision  has  been 
first  made  for  refunding  to  the  United  States  any  deficiency  in  redeeming  the 
notes  of  such  association,  the  Comptroller  shall  make  a  ratable  dividend  of  the 
money  so  paid  over  to  him  by  such  receiver  on  all  such  claims  as  may  have 
been  proved  to  his  satisfaction  or  adjudicated  in  a  court  of  competent  juris- 
diction, and,  as  the  proceeds  of  the  assets  of  such  association  are  paid  over  to 
him,  shall  make  further  dividends  on  all  claims  previously  proved  or  adjudi- 
cated ;  and  the  remainder  of  the  proceeds,  if  any,  sliall  be  paid  over  to  the  share- 
holders of  such  association,  or  their  legal  representatives,  in  proportion  to  the 
stock  by  them  respectively  held.      [R.  /S.] 


Act  of  June  3,  1864,  ch.  106,  13  Stot.  L. 
114. 

I.  Claims  and  distribution,    176. 
II.  Enforcement  of  claims,  178. 
III.  Liquidation  dividends,  179. 

I.  Claims  and  DisTRiBUTidN. 

What  are  claims.  —  The  assets  of  the  as- 
sociation are  to  be  ratably  divided  and  appro- 
priated to  the  payment  of  all  its  legal  lia- 
bilities, whether  such  liabilities  are  debts, 
technically  so  called,  or  result  from  the  non- 
feasance or  malfeasance  of  the  association  in 
respect  of  its  binding  obligations  and  duties. 
Thus  a  claim  against  a  bank  for  a  loss 
through  embezzlement  by  its  officers  of  bonds 
on  special  deposit  is  a  "  claim "  within  the 
meaning  of  the  law.  Turner  v.  Keokuk  First 
Nat.  Bank,  (1869)  26  Iowa  562. 

Where  the  insolyency  and  suspension  of  a 
bank  puts  it  out  of  its  power  to  perform  a 
contract,  no  further  act  is  necessary  to  fix  its 
liability  for  a  breach  of  such  contract. 
Chemical  Nat.  Bank  v.  World's  Columbian 
Exposition,  (1897)  170  111.  82. 


Distribution,  how  determined.  —  The  Na- 
tional Bank  Act  furnishes  a  complete  code  for 
the  distribution  of  the  effects  of  an  insolvent 
national  bank,  and  its  provisions  are  not  to  be 
departed  from.  The  bankrupt  law  is  inappli- 
cable. Cook  County  Nat.  Bank  v.  U.  S-, 
(1882)  107  U.  S.  446;  In  re  Manufacturers 
Nat.  Bank,  (1873)  6  Biss.  (U.  S.)  499,  16 
Fed,  Cas.  No.  9,061. 

Ratable  distribution.  —  The  distribution  is 
to  be  ratable  on  the  claims  as  proved  or  adju- 
dicated; that  is,  according  to  one  rule  of  pro- 
portion applicable  to  all  alike.  Selma  First 
Nat.  Bank  v.  Colby,  (1874)  21  Wall.  (U.  S.) 
609;  Scott  V.  Armstrong,  (1892)  146  U.  S. 
499;  Merrill  r.  National  Bank,  (1899)  173 
U.  S.  131. 

In  order  to  be  ratable  the  claims  must  be 
estimated  as  of  the  same  point  of  time,  wl^ich 
is  the  date  of  the  declaration  of  insolvency  or 
suspension  of  business.  White  v.  Knox, 
(1884)  111  U.  S.  784;  Merrill  v.  National 
Bank,  (1889)   173  U.  S.  131. 

Interest  will  be  allowed  on  all  claims  from 
the  date  of  insolvency  or  suspension  as 
against  the  bank  or  its  stockholders.  Na- 
tional Bank  v.  Mechanics  Nat.  Bank,   (1876) 
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94  U,  S.  437;  White  v.  Knox,  (1884)  111  U. 
S.  784;  Chemical  Nat.  Bank  v.  Bailey,  (1875) 
12  Blatchf.  (U.  S.)  480,  5  Fed.  Cas.  No. 
2,635. 

As  the  debts  of  an  insolvent  bank  must  be 
liquidated  by  the  receiver  as  of  the  date  when 
insolvency  supervenes,  and  the  amount  of  all 
debts  must  be  computed  as  that  of  date,  it 
follows  that  in  a  suit  against  the  receiver  to 
establish  a  demand  which  he  has  declined  to 
allow,  interest  cannot  be  allowed  on  such  de- 
mand subsequent  to  the  date  when  the  bank 
ceased  to  do  business  and  a  receiver  was  ap- 
pointed. American  Nat.  Bank  v.  Williams, 
(C.  C.  A.  1900)   101  Fed.  Rep.  943. 

**  The  only  claims  the  comptroller  can  recog- 
nize in  the  settlement  of  the  affairs  of  the 
bank  are  those  which  are  shown  by  proof  sat- 
isfactory to  him,  or  by  the  adjudication  of  a 
competent  court,  to  have  had  their  origin  in 
something  done  before  the  insolvency.  It  is 
clearly  his  duty,  therefore,  in  paying  divi- 
dends to  take  the  value  of  the  claim  at  that 
time  as  the  basis  of  distribution.  If  interest 
is  added  on  one  claim  after  that  date  before  the 
percentage  of  dividend  is  calculated  it  should 
be  upon  all,  otherwise  the  distribution  would 
be  according  to  different  rules  and  not  rat- 
ably as  the  law  requires."  White  v,  Knox, 
(1884)  111  U.  S.  784. 

"  The  dividends  are  to  be  paid  on  the  adju- 
dicated claim,  not  on  the  amoimt  due  upon 
the  claim  when  adjudicated.  The  judgment 
established  the  claim  as  a  claim  against  the 
bank  at  the  time  of  the  insolvency,  and  the 
amount  due  when  the  judgment  was  rendered. 
Hius  the  claim  was  adjudicated  and  the 
amount  due  at  the  date  of  the  judgment  as- 
certained; but  for  the  comptroller  to  pay  the 
relator  on  the  amount  due  him  at  that  time, 
and  the  other  creditors  on  the  amount  due 
them  eight  years  before,  when  the  insolvency 
occurred,  would  certainly  not  be  making  rat- 
able dividends  from  the  assets  on  all  claims 
against  the  bank.  It  was  clearly  right,  there- 
fore, to  ascertain  from  the  judgment  how 
much  was  due  on  this  claim  at  the  date  of  the 
insolvency  and  make  the  distribution  accord- 
ingly."   White  t?.  Knox,  (1884)  111  U.  S.  784. 

Dema/nd.  —  In  the  case  of  claims  due  to  de- 
positors a  demand  is  not  necessary  to  the 
ris^ht  to  interest.  Chemical  Nat.  Bank  v. 
Bailey,  (1875)  12  Blatchf.  (U.  S.)  480,  5 
Fed.  Cas.  No.  2,635;  Richmond  v.  Irons  (1887) 
121  U.  S.  27. 

But  the  receiver  is  not  obliged  immediately 
upon  taking  possession  of  the  assets  to  pay 
over  to  a  third  person  a  fund  in  his  hands 
claimed  'as  a  trust  fund.  He  is  entitled  to 
have  a  judicial  determination  of  the  question, 
and  pending  such  determination  he  cannot  be 
charged  with  interest  on  the  amount.  Rich- 
ardson V.  Louisville  Banking  Co.,  (C.  C.  A. 
1899)  94  Fed.  Rep.  442. 

Reffiedy  io  recover  interest,  —  Assumpsit 
against  the  receiver  is  not  the  proper  remedy 
to  obtain  interest  on  the  claim  of  a  creditor 
out  of  surplus  assets  in  the  hands  of  the 
comptroller.  The  action  should  be  brought 
against  the  bank.  Chemical  Nat.  Bank  v. 
Hailev.  (1876)  12  Blatchf.  (U.  S.)  480,  6  Fed. 
CMs.  No.  2.635. 
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Interest  on  dividends  will  be  allowed  where 
necessary  to  put  creditors  on  an  equality. 
Thus  a  person  establishing  his  claim  by  judi- 
cial proceedings  is  entitled  to  interest  on  the 
amount  of  his  dividend  from  the  time  when 
the  dividends  were  declared  and  paid  to  other 
creditors.  Armstrong  v.  American  Exch. 
Nat.  Bank,  (1890)   133  U.  S.  470. 

But  one  who  has  wrongfully  delayed  pre- 
senting his  claim  imtil  long  after  dividends 
are  declared  is  not  entitled  to  interest  on  his 
dividend.  Chemical  Nat.  Bank  t;.. Armstrong, 
(C.  C.  A.  1893)  59  Fed.  Rep.  372. 

A  creditor  who  refuses  to  accept  part  pay- 
ment is  not  entitled  to  interest  on  dividends 
applicable  thereto,  though  he  is  entitled  to  in- 
terest on  dividends  on  the  part  erroneously 
rejected.  Chemical  Nat.  Bank  v.  Armstrong, 
(C.  C.  A.  1893)  59  Fed.  Rep.  372. 

Where  in  a  suit  for  the  whole  claim  after 
the  receiver  has  rejected  a  part  only,  he  de- 
nies the  liability  in  toto,  the  part  offer  mdy 
be  considered  as  withdrawn  and  interest  on 
the  whole  dividend  will  then  be  allowed. 
Chemical  Nat.  Bank  v.  Armstrong,  (C.  0.  A. 
1896)   66  Fed.  Rep.  573. 

Preference  of  United  States.  —  This  sec- 
tion repeals  the  general  preference  given  by 
R.  S.  sec.  3466  to  the  United  States  for  the 
payment  of  debts  due  to  it  in  so  far  as  such 
section  prevents  ratable  distribution  in  the 
case  of  insolvent  national  banks.  Cook 
County  Nat.  Bank  t?.  U.  S.,  (1882)  107  U.  S. 
446. 

For  the  National  Bank  Act  gives  no  prefer- 
ence to  any  claim  except  for  moneys  to  reim- 
burse the  United  States  for  advances  in  re- 
deeming the  circulating  notes  of  the  bank. 
Davis  V.  Elmira  Sav.  Bank,  (1896)  161  U.  S. 
276;  Cook  County  Nat.  Bank  v,  U,  S.,  (1882) 
107  U.  S.  445. 

Preference  under  state  laws.  —  A  state 
statute  giving  priority  to  the  claims  of  sav- 
ings banks  which  are  depositors  in  insolvent 
banks  is  in  conflict  with  the  above  section  and 
is  void  as  to  national  banks.  Davis  v.  Elmira 
Sav.  Bank,  (1896)  161  U.  S.  276,  reversing 
(1893)  73  Hun  (N.  Y.)   367. 

Property  not  part  of  assets.  —  The  prop- 
erty of  others  in  the  bank's  hands  at  the  time 
of  the  appointment  of  the  receiver  is  a  pre- 
ferred claim.  Scott  V.  Armstrong,  ( 1892 )  146 
U.  S.  499;  Richardson  v.  Olivier,  (C.  C.  A. 
1900)    105  Fed.  Rep.  277. 

Thus  funds  received  by  a  national  bank, 
which  the  party  depositing  had  no  authority 
of  law  to  deposit,  are  not  part  of  the  assets 
to  be  ratably  disputed,  and  must  be  returned 
in  full  to  the  rightful  owner.  San  Diego 
County  V.  California  Nat.  Bank,  (1892)  62 
Fed.  Rep.  69. 

A  check  deposited  on  the  day  of  suspension, 
when  the  bank  was  known  by  its  officers  to  be 
insolvent,  remains  the  property  of  the  depos- 
itor. Richardson  i?.  Olivier,  (0.  C.  A.  1900) 
106  Fed.  Rep.  277. 

In  Massey  v.  Fisher,  (1894)  62  Fed.  Rep.  ' 
968,  an  indorser  paid  the  amount  of  a  note  to 
the  bank  and  took  a  receipt,  but  did  not  take 
the  note  before  the  bank  failed.  It  was  held 
that  the  money  did  not  belong  to  the  bank, 
but  that  the  bank  held  it  in  trust,  and  con- 
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eequently  it  was  not  part  of  the  assets  to  be 
ratably  disputed. 

A  sum  of  money  was  contributed  by  the  di- 
rectors and  put  into  the  bank  for  the  purpose 
of  retiring  certain  objectionable  securities  as 
required  by  the  comptroller.  On  the  insol- 
vency of  the  bank,  before  the  fund  was  fully 
used,  it  was  held  that  the  balance  should  be 
treated  as  a  debt  and  not  as  a  trust  fund  to 
be  accounted  for  as  a  preferred  claim.  Booth 
v.  Welles,   (1890)   42  Fed.  Rep.  11. 

County  funds.  —  Unless  county  funds  or 
the  proceeds  of  county  funds  deposited  in  the 
bank  by  a  county  treasurer  can  be  traded  in 
the  hands  of  a  receiver  the  county  has  no 
preference  over  other  creditors.  Spokane 
County  1?.  Clark,   (1894)  pi  Fed.  Rep.  538. 

Trust  funds.  —  A  cestui  que  trust  is  not 
entitled  to  a  priority  where  a  trust  fund  was 
deposited  by  the  guardian  as  an  ordinary  de- 
posit, though  the  bank  knew  that  it  was  a 
trust  fund.  Paul  v.  Draper,  (1900)  158  Mo. 
197. 

Secured  creditors.  —  A  secured  creditor  of 
an  insolvent  national  bank  may  prove  and  re- 
ceive dividends  upon  the  face  of  his  claim  as 
it  stood  at  the  time  of  the  declaration  of  in- 
solvency, without  crediting  either  his  collat- 
erals or  collections  made  therefrom  after  such 
declaration,  subject  always  to  the  proviso 
that  dividends  must  cease  when  from  them 
and  from  collaterals  realized  the  claim  has 
been  paid  in  full.  Aldrich  v.  Chemical  Nat. 
Bank,  (1900)  176  U.  S.  638,  affirming  (C.  C. 
A.  1897)  83  Fed.  Rep.  656;  Merrill  v.  Na- 
tional Bank,  (1899)  173  U.  S.  131,  affirming 
(C.  C.  A.  1896)  75  Fed.  Rep.  148;  Chemical 
Nat.  Bank  v.  Armstrong,  (C.  C.  A.  1893)  59 
Fed.  Rep.  372,  reversing  (1892)  50  Fed.  Rep. 
798. 

11.  Enfobcement  of  Claims. 

Remedy.  —  The  claim  of  creditors  may  be 
proved  before  the  comptroller  or  established 
by  suit  against  the  association.  Creditors 
must  seek  their  remedy  in  the  mode  pre- 
scribed by  statute;  they  cannot  proceed  di- 
rectly in  their  own  names  against  the  stock- 
holders or  debtors  of  the  bank.  Kennedy  i;. 
Gibson,  (1869)  8  Wall.  (U.  S.)  606. 

"  Dividends  are  to  be  paid  to  all  creditors 
ratably;  that  is  to  say,  proportionally.  To 
be  proportionate  they  must  be  made  by  some 
uniform  rule.  They  are  to  be  paid  on  all 
claims  against  the  bank  previously  proved  and 
adjudicated.  All  creditors  are  to  be  treated 
alike.  The  claim  against  the  bank,  therefore, 
must  necessarily  be  made  the  basis  of  the 
apportionment.  If  the  comptroller  is  satis- 
fled  with  the  proof  which  is  furnished  to  him, 
he  can  allow  the  claim,  and  when  the  allow- 
ance is  made  the  creditor  becomes  entitled  at 
once  to  participate  in  all  dividends  that  may 
be  declared.  If  the  comptroller  declines  to 
recognize  the  claim  as  valid,  it  must  be  estab- 
lished by  the  adjudication  of  some  competent 
court  before  it  can  share  in  the  distribution 
of  assets.  When  adjudicated  in  favor  of 
the  creditor  it  is  established  as  a  claim 
against  the  bank  and  must  be  treated  ac- 
cordingly by  the  comptroller."  White  v. 
Knox,  (1884)  111  U.  S.  784. 


After  disallowance.  —  The  creditor  is  not 
concluded  by  the  presentation  of  the  claim 
to  and  its  disallowance  by  the  receiver,  and  he 
may  sue  on  such  disallowed  claim.  Bethel 
Bank  v.  Pahquioque  Bank,  (1871)  14  Wall. 
(U.  S.)  383,  affirming  (1870)  36  Conn.  326; 
Green  v.  Walkill  Nat.  Bank,  (1876)  7  Hun 
(N.  Y.)   63. 

Nor  is  he  concluded  or  estopped  by  the  ac- 
ceptance of  dividends  on  part  of  his  claim 
and  he  may  still  sue  to  recover  the  balance. 
Chemical  Nat.  Bank  v.  World's  Columbian 
Expositidn,  (1897)  170  111.82. 

Jurisdiction  and  enforcement  of  decree. — 
A  state  court  has  jurisdiction  to  determine 
and  segregate  a  trust  fund  in  the  hands  of 
a  receiver  of  an  insolvent  national  bank  and 
to  establish  it  as  a  preferred  claim  against 
the  bank,  though  it  has  no  authority  to 
direct  the  course  of  the  comptroller.  Earlc 
V,  Pennsylvania,  (1900)  178  U.  S.  449,  re- 
versing Com.  V.  Chestnut  St.  Nat.  Bank. 
(1899)  189  Pa.  St.  606;  Flint  Road  Cart  Co. 
V,  Stephens,  (1888)   32  Mo.  App.  341. 

It  is  competent  for  a  state  court  to  deter- 
mine as  between  the  plaintiff  in  an  attach- 
ment suit  and  a  bank  which  was  served  as 
garnishee  before  its  suspension,  what  rightn 
were  acquired  by  the  plaintiff  as  against  the 
bank  by  the  service  of  attachment,  and  its 
judgment  thereon  is  binding  on  the  comp- 
troller in  distributing  the  assets  of  the  bank. 
Earle  v.  Pennsylvania,  (1900)  178  U.  S.  449, 
reversing  Com.  v.  Chestnut  St.  Nat.  Bank, 
.   (1899)   189  Pa.  St.  606. 

The  state  courts  have  no  authority  to 
order  execution  against  any  of  the  property 
of  the  bank  passing  to  the  custody  of  the 
receiver.  Earle  v.  Pennsylvania,  (1900)  178 
U.  S.  448,  reversing  Com.  v.  Chestnut  St. 
Nat.  Bank,  (1899)  189  Pa.  St.  606. 

An  attachment  served  upon  a  bank  and  a 
receiver  appointed  by  a  comptroller  as  gar- 
nishee will  not  be  vacated  on  the  motion  of 
the  receiver.  Earle  t?.  Conway,  (1900)  178 
U.  S.  456,  affirming  Conway  v.  Chestnut  St, 
Nat.  Bank,  (1899)   189  Pa.  St.  610. 

Limitation  of  action.  —  All  the  assets  of 
the  bank  pass  to  the  receiver  at  the  time  of 
his  appointment,  and  constitute  a  trust  fund 
for  the  bank's  creditors  which  statutes  of 
limitation  do  not  affect.  Riddle  v.  Butler 
First  Nat.  Bank,  (1886)  27  Fed.  Rep.  603. 

Certificates  of  deposit  issued  on  a  national 
bank,  whether  payable  on  demand  or  running 
for  a  certain  length  of  time,  do  not  become 
immediately  payable  so  as  to  set  the  statute 
of  limitations  in  motion  on  the  appointment 
of  a  receiver  for  the  bank.  Riddle  v.  Butler 
First  Nat.  Bank,  (1886)  27  Fed.  Rep.  503. 

The  judgment  for  plaintiff  in  an  action  to 
enforce  a  claim  should  direct  that  the  claim 
be  recognized  and  certified  to  the  comptroller 
to  be  paid  in  the  due  course  of  administra- 
tion. Case  V.  Citizens  Bank,  (1879)  100  U. 
S.  446;  Eastern  Tps.  Bank  v.  Vermont  Nat. 
Bank,  (1884)  22  Fed.  Rep.  180;  Merrill  t>. 
Jacksonville  First  Nat.  Bank,  (C.  C.  A. 
1896)  75  Fed.  Rep.  148,  affirmed  (1899)  173 
U.  S.  131;  Wolf  V.  National  Bank,  (189p) 
178  111.  85,  reversing  McKeon  i;.  Wolf,  (1898) 
77  111.  App.  325. 
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The  finding  for  the  plaintiff  will  include 
interest  to  the  date  of  judgment,  though  the 
plaintiff  will  be  entitled  to  a  dividend  only 
upon  the  basis  of  the  debt  and  the  interest 
as  of  the  date  when  the  business  of  the  bank 
was  suspended  by  the  order  of  the  comp- 
troller. Riddle  v.  Butler  First  Nat.  Bank, 
( 1886)  27  Fed.  Rep.  503. 

Set-off  of  claims.  —  A  debtor  of  the  bank 
may  set  off  against  his  indebtedness  a  claim 
a^inst  the  bank  which  he  held  at  the  time 
of  the  suspension,  Adams  v,  Spokane  Drug 
Co.,  (1893)  57  Fed.  Rep.  888;  Clots  v, 
Bently,  5  Alb.  L.  J.  286;  Tourtelot  v.  Whit- 
tled, (1900)  9  N.  Dak.  476;  Armstrong  v. 
Warner,  (1892)  49  Ohio  St.  376;  Hade  v. 
McVay,  (1877)  31  Ohio  St.  231;  though  the 
claim  was  not  then  due,  Scott  v.  Armstrong, 
<1892)  146  U.  S.  499,  reversing  (1888)  36 
Fed.  Rep.  63;  Yardley  v.  Clothier,  (C.  C.  A. 
1892)  51  Fed.  Rep.  606,  affirming  (1892) 
49  Fed.  Rep.  337.  Contra,  Stephens  r. 
Schuchmann,  (1888)  32  Mo.  App.  333;  Arm- 
strong V,  Helm,  13  Ky.  L.  Rep.  460. 

The  debtor  may  set  off  his  claim  against 
the  bank  though  it  was  that  of  surety  for  a 
depositor  whose  claim  he  paid  after  the 
suspension  of  the  bank.  Kilby  v,  Carthage 
Ffrst  Nat.  Bank,  (Supm.  Ct.  Spec.  T.  1900) 
32  Misc.  (N.  Y.)  370. 

A  customer  of  a  national  bank  borrowed 
money  of  the  bank  and  gave  his  time  note 
therefor,  depositing  the  amount  borrowed  to 
his  credit  to  be  drawn  against,  the  balance 
to  be  applied  to  the  payment  of  the  note 
when  due.  It  was  held  that  on  the  insol- 
vency and  dissolution  of  the  bank  and  the 
appointment  of  a  receiver  before  the  matur- 
ity of  the  note  he  had  an  equitable  right  to 
have  the  balance  to  his  credit  at  the  time  of 
the  insolvency  applied  to  the  payment  of  the 
indebtedness  on  the  note.  Scott  v,  Arm- 
strong, (1892)  146  U.  S.  499,  reversing 
(1888)  36  Fed.  Rep.  63.  But  see  Stephens 
V.  Schuchmann,   (1888)  32  Mo.  App.  333. 

When  right  determined.  —  The  right  to 
set  off  is  governed  by  the  state  of  things 
existing  at  the  moment  of  insolvency,  and 
not  by  conditions  thereafter  created.  Scott 
f7.  Armstrong,  (1892)  146  U.  S.  499;  Yard- 
ley  V.  Philler,  (1897)  167  U.  S.  344,  revers- 
ing ( 1893)  58  Fed.  Rep.  746. 

When  the  claims  are  wholly  independent 
of  each  other  and  between  different  parties 
they  do  not  occupy  the  position  of  mutual 
demands  between  the  parties  originating  in 
mutual  credit,  and  cannot  be  set  off.  A  due 
joint  note  belonging  to  the  bank  at  the  time 
of  its  suspension  cannot  afterwards  be  made 
the  subject  of  an  equitable  set-off  in  favor 
of  its  makers  against  notes  not  then  due, 
held  by  them  against  the  bank  and  otlier 
insolvent  makers  jointly,  the  latter  notes 
having  been  allowed  at  the  time  the  receiver 
was  appointed  by  one  of  the  defendants  only. 


and  having  no  connection  with  the  former 
note,  having  originated  on  a  sepaxute  and 
distinct  transaction.  Balch  t\  Wilson,  (1878) 
25  Minn.  299. 

A  debtor  cannot  set  off  against  the  claim 
of  the  bank  the  claim  of  a  creditor  against 
the  bank  assigned  to  him  after  the  bank 
became  insolvent  and  stopped  payment, 
Thorp  V,  Wegefarth,  (1867)  66  Pa.  St.  82; 
Venango  Nat.  Bank  v.  Taylor,  (1867)  56  Pa. 
St.  14;  Beckham  v.  Shackelford,  (1894)'  S 
Tex.  Civ,  App.  660;  or  after  it  committed  an 
act  of  insolvency,  although  before  the  ap- 
pointment of  a  receiver,  Davis  v.  Knipp, 
(1895)  92  Hun  (N.  Y.)  297. 

The  United  States  as  a  simple  contract 
creditor  of  a  national  bank  cannot  set  off  its 
demand  against  the  proceeds  remaining  in  the 
United  States  treasury  of  bonds  deposited  as 
security  for  the  circulating  notes  of  the 
bank.  Cook  County  Nat.  Bank  r.  U.  S., 
(1882)  107  U.  S.  445,  reversing  (1879)  9 
Biss.  (U.  S.)  55. 

111.  Liquidation  Dividends. 

Who  entitled  to.  —  Liquidation  dividends 
belong  to  the  holders  of  the  shares  of  the 
bank's  stock,  whether  such  shares  are  or  are 
not  recorded  on  the  books  of  the  bank.  Bath 
Sav.  Inst.  1?.  Sagadahoc  Nat.  Bank,  (1897) 
89  Me.  500. 

Pledgees  of  stock,  though  not  registered  as 
owners  or  pledgees,  are  entitled  to  the  dis- 
tributive portion  of  the  assets  of  the  bank 
applicable  to  such  shares,  as  against  the 
claim  of  the  receiver  to  set  off  such  shares 
against  the  stockholders'  indebtedness  to  the 
bank.  McConvi]le  v.  Means,  (1889)  10  Ohio 
Dec.  (Reprint)  452,  21  Cine.  L.  Bui.  193. 

A  purchaser  at  a  sheriff's  sale  of  shares  of 
stock  levied  upon  to  pay  an  assessment  laid 
on  all  the  shares  by  the  comptroller  to  pay 
the  debts  of  the  bank,  but  who  himself  pays 
no  part  of  such  assessment,  is  not  entitled 
to  share  as  a  stockholder  in  the  distribution 
of  surplus  funds  until  all  assessments  called 
for  and  paid  in  by  the  other  stockholders  are 
repaid.  Richardson  v.  Wallace,  (1892)  39 
S.  Car.  216. 

Set-off  of  indebtedness.  —  A  shareholder's 
indebtedness  to  the  bank  may  be  set  off 
against  dividends  accruing  on  his  shares. 
Texarkana  First  Nat.  Bank  v.  De  Morse, 
(Tex.  Civ.  App.  1894)  26  S.  W.  Rep.  417. 
A  shareholder's  individual  liability,  for  the 
debts  of  the  bank  may  be  set  off  against  a 
dividend  due  on  the  deposit  account,  though 
the  claim  for  the  dividend  was  assigned  to 
others  before  the  amount  of  the  stockholders' 
liability  was  ascertained.  Brownell  v.  Arm- 
strong, (1888)  10  Ohio  Dec.  (Reprint)  368, 
20  Cine.  L.  Bui.  466;  King  v.  Armstrong, 
(1893)  50  Ohio  St.  222. 


Sec.  5237.  [Injunction  upon  receivership.']  Whenever  an  associatien 
against  which  proceedings  have  been  instituted,  on  account  of  any  alleged 
refusal  to  redeem  its  circulating  notes  as  aforesaid,  denies  having  failed  to  do 
BOf  it  may,  at  any  time  within  ten  days  after  it  has  been  notified  of  the  a|)jx)int- 
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ment  of  an  agent,  as  provided  in  section  fifty-two  hundred  and  twenty-seven, 
apply  to  the  nearest  circuit,  or  district,  or  territorial  court  of  the  United  States 
to  enjoin  further  proceedings  in  the  premises;  and  such  court,  afior  citing  the 
Comptroller  of  the  Currency  to  show  cause  why  further  proceedings  should  not 
be  enjoined,  and  after  the  decision  of  the  court  or  finding  of  a  jury  that  such 
association  has  not  refused  to  redeem  its  circulating  notes,  when  legally  pre- 
sented, in  the  lawful  money  of  the  United  States,  shall  make  an  order  enjoining 
the  Comptroller,  and  any  receiver  acting  under  his  direction,  from  all  further 
proceedings  on  account  of  such  alleged  refusal.      [i2.  S.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  114. 

Sec.  5238.  [Fees  and  expenses,^  All  fees  for  protesting  the  notes  issued 
by  any  national  banking  association  shall  be  paid  by  the  person  procuring  the 
protest  to  be  made,  and  such  association  shall  be  liable  therefor;  but  no  part 
of  the  bonds  deposited  by  such  association  shall  be  applied  to  the  payment  of 
such  fees.  All  expenses  of  any  preliminary  or  other  examinations  into  the 
condition  of  any  association  shall  be  paid  by  such  association.  All  expenses 
of  any  receivership  shall  be  paid  out  of  the  assets  of  such  association  before 
distribution  of  the  proceeds  thereof.      \R,  jS.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat  L.  116. 

Sec.  5239.  [Penalty  for  violation  of  this  Title,']  If  the  directors  of  any 
national  banking  association  shall  knowingly  violate,  or  knowingly  permit  any 
of  the  officers,  agents,  or  servants  of  the  association  to  violate  any  of  the  provi- 
sions of  this  Title,  all  the  rights,  privileges,  and  franchises  of  the  association 
shall  be  thereby  forfeited.  Such  violation  shall,  however,  be  determined  and 
adjudged  by  a  proper  circuit,  district,  or  territorial  court  of  the  United  States, 
in  a  suit  brought  for  that  purpose  by  the  Comptroller  of  the  Currency,  in  his 
own  name,  before  the  association  shall  be  declared  dissolved.  And  in  cases 
of  such  violation,  every  director  who  participated  in  or  assented  to  the  same 
shall  be  held  liable  in  his  personal  and  individual  capacity  for  all  damages 
which  the  association,  its  shareholders,  or  any  other  person,  shall  have  sustained 
in  consequence  of  such  violation.      [R,  8,] 

and  they  are  personally  liable  to  the  bank 
for  losses  caused  by  their  use  of  its  funds 
for  unauthorized  purposes,  as  well  as  fbr 
culpable  negligence  in  their  use  and  for  their 
fraudulent  appropriation.  CockriH  v.  Abeles, 
(C.  C.  A.  1898)  86  Fed.  Rep.  506;  Cooper  v. 
Hill,  (C.  C.  A.  1899)  94  Fed.  Rep.  582;  Mc- 
Crory  v.  Chambers,  (1892)  48  lU.  App.  445; 
Ft.  Scott  First  Nat.  Bank  t?.  Drake,  (1883) 
29  Kan.  311;  Brown  r.  Farmers,  etc.,  Nat. 
Bank,  (1895)  88  Tex.  265. 

Taking  deposits  after  insolvency.  —  A  di- 
rector who,  with  knowledge  of  the  insolvency 
of  the  bank,  takes  part  in  directing  the  re- 
ceipt of  deposits  is  personally  liable  for  the 
resulting  loss.  Cassidy  v,  Uhlmann,  (1900) 
54  N.  Y.  App.  Div.  205. 

Participation  essential.  —  But  a  director 
who  does  not  actively  or  passively  partici- 
pate in  the  unlawful  acts  and  omissions  of 
his  co-directors  is  not  responsible.  VTnmer 
t\  Penoyer,  (C.  C.  A.  1898)  91  Fed.  Rep. 
587;  V^itters  v.  Sowles,  (1887)  31  Fed.  Rep. 
1;  Qerner  v.  Mosher,  (1899)  58  Neb.  135. 

Persons  elected  directors  within  ninety 
days  of  the  failure  of  a  bank  will  not  be  held 
liable  for  losses  caused  by  unlawful  acts  of 
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Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
116. 

Enforcement  of  forfeiture.  —  An  informa- 
tion to  enforce  a  forfeiture  for  violation  of 
this  section  is  based  upon  the  violations  of 
the  law  by  the  directors  of  the  bank  and  not 
upon  violations  by  other  officers  of  the  bank. 
Trenholm  v.  Commercial  Nat.  Bank,  (1889) 
38  Fed.  Rep.  323. 

Personal    Liability    fob    Violations    of 

Law. 

Who  liable  generally.  —  A  director  who 
participates  in  or  consents  to  any  violation 
of  the  National  Bank  Law  by  the  board  is 
individually  liable  for  the  resulting  loss. 
Briggs  V.  Spaulding,  (1891)  141  U.  S.  146; 
Cnsflidv  r.  Uhlmann,  (1900)  54  N.  Y.  App. 
Div.  205. 

The  ofTu'ora  of  a  national  bank  are  not 
technical  trustoe«  of  express  trusts,  but  they 
are  the  agents  of  the  bank  charged  under  the 
national  banking  laws  with  an  implied  trust 
to  use  the  fundfl  of  the  bank  for  only  the  pur- 
poses specified  in  these  laws,  and  to  preserve 
them  for  their  creditors  and  stockholders; 
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the  executive  officers  bemuse  they  did  not 
compel  an  investigation  and  examination  of 
the  business  of  the  bank,  where  the  bank  was 
apparently  prosperous  and  in  good  credit.. 
and  there  was  nothing  to  excite  suspicion. 
Briggs  r.  Spaulding,   (1891)   141  U.  S.  132. 

Absence  of  director.  —  And  so  in  case  of 
frauds  committed  during  the  absence  of  a 
director,  leave  for  which  was  given  by  the 
board  in  the  case  of  his  illness,  he  is  not 
personally  liable  where  the  bank  suffers  loss 
and  he  was  ignorant  of  the  unlawful  acts. 
Briggs  V.  Spaulding,  ( 1891 )  141  U.  S.  132. 

The  degree  of  dereliction  of  the  officers  is 
not  material.  All  officers  who  are  charge- 
able with  any  fault  which  has  occasioned  the 
loas  are  liable  for  the  entire  loss.  Cooper  t?. 
Hill,  (C.  C.  A.  1899)  94  Fed.  Rep.  682. 

The  directors  are  not  insurers  of  the  good 
faith  and  diligence  of  the  executive  officers, 
and  where  they  have  acted  in  good  faith  and 
with  ordinary  diligence  in  exercising  their 
duty  of  general  control  and  supervision  they 
are  not  personally  liable  for  losses  sustained 
through  the  misconduct  or  want  of  diligence 
of  the  executive  officers.  Warner  t?.  Penoyer, 
(C.  C.  A.  1898)  91  Fed.  Rep.  687;  Witters  t?. 
Sowles,  (1887)  31  Fed.  Rep.  1. 

Whether  forfeiture  of  charter  essential. — 
The  cases  are  not  in  accord  on  the  question 
whether,  in  advance  of  the  forfeiture  of  the 
bank's  charter,  directors  can  be  made  to 
respond  for  losses  caused  by  their  violation 
of  the  prbvisions  of  the  National  Bank  Acts, 
but  the  weight  of  authority  seems  to  favor 
the  holding  that  a  forfeiture  of  the  bank's 
franchise  is  not  a  condition  precedent  to  the 
suit  against  the  directors.  Cockrill  r. 
Cooper,  (C.  C.  A.  1898)  86  Fed.  Rep.  7; 
National  Bank  of  Commerce  r.  Wade,  ( 1897 ) 
84  Fed.  Rep.  10;  Stephens  v.  Overstolz, 
<1890)  43  Fed.  Rep.  771;  Brinckerhoff  v. 
Bostwick,  (1882)  88  N.  Y.  62,  reversing 
(1880)  23  Hun  (N.  Y.)  237.  Contra,  Welles 
r.  Graves,  (1890)  41  Fed.  Rep.  459;  National 
Exch.  Bank  v.  Peters,  (1890)  44  Fed.  Rep. 
13;  Bailey  v.  Mosher,  (C.  C.  A.  1894)  63 
Fed.  Rep.  488;  Gerner  v.  Thompson,  (1896) 
74  Fed.  Rep.  125. 

Who  may  sue.  —  Rights  of  action  against 
directors  created  by  provisions  of  the  Na- 
tional Bank  Act  or  for  losses  caused  by  gross 
official  neglect  and  mismanagement  are  to  be 
deemed  part  of  the  assets  of  the  corporation 
and  are  enforceable  by  the  bank.  Boyd  v. 
Schneider,  (1903)  124  Fed.  Rep.  239;  Na- 
tional Bank  of  Commerce  v.  Wade,  (1897) 
84  Fed.  Rep.  10;  Brown  v.  Farmers,  etc., 
Nat.  Bank,  (1896)  88  Tex.  265;  Zinn  v. 
Baxter,  (1901)  65  Ohio  St.  341.  And  in  case 
of  insolvency  and  the  appointment  of  a  re- 
ceiver such  rights  of  action  are  enforceable 
onlv  by  the  receiver.  Gerner  v,  Thompson, 
(IslWJ)  74  Fed.  Rep.  125;  Bailey  v.  Mosher, 
(C.  C.  A.  1894)  63  Fed.  Rep.  488;  Stuart  v, 
Hayden,  (C.  C.  A.  1896)  72  Fed.  Rep.  402; 
Homor  v.  Henning,  (1876)  93  U.  S.  228; 
National  Exch.  Bank  v.  Peters,  (1890)  44 
Fed.  Rep.  13;  Howe  v.  Barnev,  (1891)  46 
Fed.  Rep.  668;  Conway  v.  Halsey,  (1882)  44 
N.  J.  L.  462;  Barnes  v.  Swift,  (1891)  11 
Ohio  Bee.  (Reprint)  321,  26  Cine.  L.  Bui. 
110.    Pledgees  of  stock  do  not  stand  in  any 
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better  position  than  stockholders  in  this  re- 
spect. Barnes  r.  Swift,  (1894)  3  Ohio  Dec. 
688,  3  Ohio  N.  P.  291. 

Where  the  receiver  refuses  to  bring  the 
suit,  a  stockholder  or  creditor  may  maintain 
such  suit  for  the  benefit  of  himself  and  such 
other  stockholders  and  creditors  as  elect  to 
join  him.  In  re  Chetwood,  (1897)  165  U.  S. 
457;  Ackerman  v.  Halsey,  (1883)  37  N.  J. 
Eq.  356;  Nelson  v.  Burrows,  (Supm.  Ct. 
Spec.  T.  1881)  9  Abb.  N.  Cas.  (N.  Y.)  280; 
Hand  v,  Atlantic  Nat.  Bank,  (1877)  9  Abb. 
N.  Cas.  (N.  Y.)  287,  note;  Brinckerhoff  v, 
Bostwick,  (1882)  88  N.  Y.  62,  reversing 
(1880)  23  Hun  (N.  Y.)  237;  and  where  the 
receiver  was  one  of  the  negligent  directors 
his  refusal  to  bring  the  action  is  not  a  con- 
dition precedent.  Flynn  v.  Detroit  Third 
Nat.  Bank,  (1900)  122  Mich.  642.  A  stock- 
holder may  also  bring  such  suit  where  the 
bank  is  still  under  the  control  of  the  guilty 
directors.  Morgan  v.  King,  (1900)  27  Colo. 
639;  McCrory  v.  Chambers,  (1892)  48  111. 
App.  445;  Brinckerhoff  v.  Bostwick,  (1882) 
88  N.  Y.  62;  Hanna  v.  People's  Nat.  Bank, 
(Supm.  Ct.  Spec.  T.  1901)  36  Misc.  (N.  Y.) 
617. 

A  former  stockholder,  who  lost  his  stock 
by  its  sale  by  the  bank  on  his  failure  to  pay 
an  assessment  thereon,  made  necessary  by 
negligence  or  misconduct  of  the  directors  in 
loaniijg  its  funds  to  irresponsible  persons, 
may  sue  on  behalf  of  himself  and  all  others 
similarly  situated  to  compel  the  directors  to 
account  for  the  value  of  the  stock  as  it  stood 
before  the  acts  of  negligence  or  misconduct. 
Hanna  v.  People's  Nat.*  Bank,  (Supm.  Ct. 
Spec.  T.  1901)  36  Misc.  (N.  Y.)  618.  But 
such  a  stockholder  before  the  dissolution  of 
the  bank  cannot  maintain  such  action  for 
his  individual  benefit.  Zinn  v,  Baxter, 
(1901)  65  Ohio  St.  341. 

An  officer  is  not  liable  for  a  misapplica- 
tion of  funds  to  the  person  paying  such 
money  to  him  as  an  officer  of  the  bank  and 
for  its  benefit;  the  remedy,  if  any,  is  against 
the  bank.  Wilson  r.  Rogers,  (1&72)  1  Wyo. 
51. 

Form  of  remedy.  —  The  suit  against  di- 
rectors to  recover  for  losses  caused  by  viola- 
tions of  the  National  Bank  Act,  such  as 
declaring  dividends  in  excess  of  profits,  loan- 
ing funds  in  excess  of  the  limit  allowed 
by  law,  or  misapplying  the  funds,  may  be 
brought  in  equity  or  at  law,  according  to 
the  nature  of  the  issues  involved.  Cockrill 
1'  Cooper,  (C.  C.  A.  1898)  86  Fed.  Rep.  7; 
National  Bank  of  Commerce  v.  Wade,  (1897) 
84  Fed.  Rep.  10;  Welles  v.  Graves,  (1890) 
41  Fed.  Rep.  459;  Cooper  v.  Hill,  (C.  C.  A. 
1899)  94  Fed.  Rep.  582;  Stephens  v.  Over- 
stolz,  (1890)  43  Fed.  Rep.  771. 

Limitation  of  action.  —  The  statutes  of 
limitation  and  the  doctrine  of  laches  may 
be  invoked  in  defense  of  a  suit  against  the 
officers  to  recover  for  losses  caused  by  viola- 
tion of  the  National  Bank  Act.  Cooper  v. 
Hill,  (C.  C.  A.  1809)   94  Fed.  Rep.  682. 

This  section  does  not  impose  a  penalty, 
but  creates  liability  for  damages  if  any  such 
are  caused  by  the  wrongful  act  of  the 
directors,  and  the  limitation  of  five  years 
contained  in  section   1047  is  not  applicable 
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to  a  suit  against  the  directors.  Welles  v. 
Graves,  (1890)  41  Fed.  Rep.  459.  Following 
the  reasoning  that  it  is  necessary  for  the 
comptroller  by  a  proper  proceeding  to  pro- 
cure a  forfeiture  of  the  charter  for  a  viola- 
tion of  the  National  Bank  Act  by  the  direct- 
ors before  the  directors  can  be  sued  for 
losses  caused  thereby,  it  was  held  in  this  case 
that  the  limitation  to  a  right  of  forfeiture 
must  inure  to  the  benefit  of  the  directors,  and 
that  if  the  right  to  forfeit  the  charter  be  lost 
by  lapse  of  time  the  directors  cannot  be  pro- 
ceeded against  for  the  alleged  violation,  be- 
cause it  cannot  be  judiciall/  determined  that 
such  violation  exists.  But  this  ruling  was 
disapproved  in  National  Bank  of  Commerce 
r.  Wade,  (1897)  84  Fed.  Rep.  10. 

Accrual  of  cause  of  action.  —  Officers  of  a 
national  bank,  after  having  unlawfully,  but 
without  any  fraudulent  intent,  misappropri- 
ated the  bank's  funds  in  prospecting  and 
developing  mining  property,  retired  from  the 
management  of  the  bank,  leaving  it  solvent 
and  prosperous.  Subsequently  the  bank 
failed,  and  its  receiver  sued  the  directors  to 
recover  for  misappropriation  of  funds.  It 
was  held  that  the  statute  of  limitations 
would  run  from  the  time  of  the  expenditure 
of  money  in  such  venture.  Cooper  v.  Hill, 
(C,  C.  A.  1899)  94  Fed.  Rep.  582.  But  com- 
pare National  Bank  of  Commerce  v.  Wade, 
(1897)  84  Fed.  Rep.  10,  where  it  wa;  held 
that  the  statute  did  not  begin  to  run  m  the 
case  of  an  action  against  its  directors  to 
recover  for  losses  caused  by  violations  of  the 
National  Bank  Act  until  the  successors  of 
such  directors  were  elected. 

A  stockholder  is  under  no  obligation  to 
examine  the  books  of  the  bank  to  ascertain 
whether  he  has  been  defrauded  by  the  pur- 
chase of  stock,  and  a  cause  of  action  against 
the  officers  of  the  bank  for  making  false  re- 
ports to  the  comptroller,  whereby  the  plain- 
tiff was  misled  into  buying  his  stock,  does 
not  begin  to  run  until  the  actual  discovery 
of  the  fraud.  Geirner  v.  Mosher,  (1899)  58 
Neb.  135. 

Surviyal  of  action.  —  This  is  a  remedial 
and  not  a  penal  statute,  and  the  right  of 
action  survives  against  the  estate  of  the 
deceased  director.  Stephens  v.  Overstolz, 
(1890)  43  Fed.  Rep.  465,  holding  further 
that  the  fact  that  the  wrongful  act  resulting 
in  injury  was  not  discovered  until  after  the 
death  of  the  director  and  the  appointment  of 
a  receiver  constitutes  no  defense  to  an  action 
against  the  personal  representatives  of  a  de- 
ceased director  who  was  guilty  of  making  a 
loan  in  violation  of  the  National  Bank  Act. 

Recovery.  —  In  a  suit  by  a  receiver  against 
the  officers  of  a  national  bank  for  an  un- 
lawful diversion  of  funds,  interest  may  be 
allowed  from  the  date  of  the  misappropria- 
tion. Cooper  V.  Hill,  (C.  C.  A.  1899)  94 
Fed.  Rep.  582. 

LlABILITT     FOB     NEGLECT     AND     MISMANAGE- 
MENT. 

Duties  as  to  management.  —  The  cases  do 
not  appear  to  be  in  accord  when  laying  down 
the  rules  as  to  the  duty  of  the  board  of 


directors  in  managing  and  administering 
the  affairs  of  the  baiuc.  It  has  been  said 
that  each  case  must  be  determined  in  view  of 
its  particular  circumstances.  Warner  v, 
Penoyer,  (C.  C.  A.  1898)  91  Fed.  Rep.  .^S?;- 
Briggs  V,  Spaulding,  (1891)   141  U.  S.  132. 

Again  it  has  been  said  that  the  directors 
must  exercise  ordinary  care  and  prudence  in 
the  administration  of  the  affairs  of  the  bank, 
and  that  this  includes  something  more  than 
officiating  as  mere  figureheads.  Warner  r. 
Penoyer,  (C.  C.  A.  1898)  91  Fed.  Rep.  .587; 
Briggs  17.  Spaulding,  (1891)  141  U.  S.  132; 
Gibbons  i;.  Anderson,  (1897)  80  Fed.  Rep. 
349. 

The  degree  of  care  to  which  the  bank  di- 
rectors are  bound  is  that  which  ordinary, 
prudent,  and  diligent  men  would  exercise 
under  similar  circumstances,  and  in  deter- 
mining whether  such  care  has  been  exercised 
the  restrictions  of  the  statute  and  the  usages 
of  the  business  should  be  taken  into  account. 
Briggs  17.  Spaulding,  (1891)  141  U.  S.  152, 
affirming  Movius  V,  Lee,  (1887)  30  Fed.  Rep. 
298. 

Long  neglect.  —  In  an  action  by  the  re- 
ceiver of  a  national  bank  against  its  direct- 
ors for  losses  caused  by  mismanagement,  it 
appeared  that  the  directors,  with  Knowledge 
of  the  insolvency  of  the  bank,  failed  to 
record  mortgages  given  to  secure  large  in- 
debtedness to  the  bank,  resulting  in  a  loss 
of  the  greater  part  of  such  indebtedness; 
that  for  three  years  they  left  the  manage- 
ment of  the  bank  almost  wholly  to  the  cash- 
ier, without  requiring  a  bond  of  him,  al- 
though he  was  not  possessed  of  any  consid- 
erable property;  that  they  allowed  the 
cashier's  indebtedness  to  the  bank  to  increase 
from  year  to  year;  that  they  permitted 
loans  to  be  made  to  individuals  and  firms 
largely  in  excess  of  the  amounts  allowed  by 
law.  It  was  held  that  the  directors  were 
liable  for  the  loss.  Robinson  v.  Hall,  (C.  0. 
A.  1894)  63  Fed.  Rep.  222,  reversing  59  Fed. 
Rep.  648. 

Delegation  of  duties.  —  The  directors  are 
not  called  upon  to  devote  themselves  to  the 
details  of  the  business  management,  and  may 
properly  commit  these  to  their  duly  author- 
ized officers,  but  they  are  not  absolved  from 
the  duty  of  reasonable  supervision.  Warner 
V,  Penoyer,  (C.  C.  A.  1898)  91  Fed.  Rep. 
587;  Briggs  V,  Spaulding,  (1891)  141  U.  S. 
132;  Gibbons  f?.  Anderson,  (1897)  80  Fed. 
Rep.  349;  Hanna  v.  People's  Nat.  Bank, 
(Supm.  (^.  Spec.  T.  1901)  35  "Misc.  (N.  Y.) 
617. 

Directors  may  intrust  to  the  cashier  all 
the  discretionary  powers  which  usually  ap- 

Eertain  to  the  immediate  management  of  the 
usiness  of  the  bank,  including  the  discount- 
ing of  notes.  Warner  v.  Penoyer,  (C.  C.  A. 
1898)  91  Fed.  Rep.  587. 

Supervision.  —  The  duty  of  the  board  of 
directors  is  not  discharged  by  the  selection 
of  officers  of  good  reputation  for  ability  and 
integrity  and  then  leaving  the  officers  of  the 
bank  without  any  other  supervision  or  ex- 
amination than  mere  inquiry  of  such  officers 
and  reliance  on  their  statements  until  some 
cause  of  suspicion  attracts  their  attention. 
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Gibbons  v.  Anderson,    (1897)    80  Fed.  Rep. 
345. 

Committees.  —  By  the  appointment  from 
their  number  of  a  discount  committee  and  an 
examining  committee  the  directors  shift  their 
responsibility  to  the  members  of  such  com- 
mittees. Warner  v,  Penoyer,  (C.  C.  A.  1898) 
91  Fed.  Rep.  687;  Hanna  v.  People's  Nat. 
Bank,  (Supm.  Ct.  Spec.  T.  1901)  36  Misc. 
(N.  Y.)  518. 

Want  of  knowledge  of  wrongdoing  will 
not  shield  the  directors  from  liability  if  their 
ignorance  is  the  result  of  gross  inattention. 
Briggs  V.  Spaulding,  (1891)  141  U.  S.  166; 
Gibbons  v.  Anderson,  (1897)  80  Fed.  Rep. 
345;  Gerner  v.  Mosher,  (1899)  68  Neb.  160. 

In  Clews  V.  Bardon,  (1888)  36  Fed.  Rep. 
617,  it  was  held  that  none  of  the  directors  had 
knowingly  violated  or  knowingly  permitted 
the  viokition  of  any  of  the  provisions  of  the 
banking  law,  and  the  directors  were  not  liable 
for  such  violation  by  the  cashier. 

Losses  must  be  result  of  neglect.  —  To 
charge  the  directors  with  liability  for  losses 
caused  by  the  misconduct  of  the  ministerial 
officers  of  the  bank,  it  must  appear  that  huch 
losses  were  the  natural  and  necessary  conse- 
quences of  omissions  on  the  part  of  such  di- 
rectors, and  would  not  have  occurred  had  they 
V.  Spaulding,  (1891)  141  U.  S.  161,  affirming 
Movius  17.  Lee,  (1887)  30  Fed.  Rep.  298; 
Warner  v.  Penoyer,  (C.  C.  A.  1898)  91  Fed. 
Rep.  587. 

A  director  who  has  failed  to  act  is  not  lia- 
ble for  thefts  or  mismanagement  by  the  cash- 
ier unless  it  appears  inferentially  at  least 
that  his  omission  had  some  proximate  rela- 
tion to  the  losses.  Warner  v.  Penoyer,  (C. 
C.  A.  1898)  91  Fed.  Rep.  687. 

Directors  are  not  liable  for  the  illegal  or 
negligent  acts  of  the  cashier  or  other  officers 
by  whom  the  bank  is  managed  if  they  have 
no  knowledge  of  such  acta  and  do  not  connive 


at  them  or  wilfully  shut  their  eyes  and  per- 
mit them.  Clews  v.  Bardon,  (1888)  36  Fed. 
Rep.  617. 

Who  may  sue.  —  Rights  of  action  arising 
at  common  law,  growing  out  of  transactions 
not  injuriously  affecting  the  capital  stock  or 
the  interests  of  the  shareholders  at  large,  may 
be  enforced  by  any  one  suffering  special  in- 
jury thereby.  Bailey  v.  Mosher,  (C.  C.  A. 
1894)  63  Fed.  Rep.  488;  Qemer  v.  Thompson, 
(1896)  74  Fed.  Rep.  126;  Prescott  v. 
Haughey,  (1896)  66  Fed.  Rep.  669;  Gerner  t?. 
Mosher,  (1899)  68  Neb.  136;  Merchants' Nat. 
Bank  v,  Thoms,  (1892)  11  Ohio  Dec.  (Re- 
print) 632,  28  Cine.  L.  Bui.  164. 

If,  in  the  pretended  performance  t)f  duties 
imposed  upon  them  by  law,  the  directors  of  a 
bank  use  their  official  station  to  make  false 
representations  which  are  believed  and  acted 
upon  b^  third  parties,  they  are  liable  to  re- 
spond for  the  injury  done  to  the  one  de- 
frauded thereby.  Prescott  v.  Haughey, 
(1896)  66  Fed.  Rep.  669;  Gerner  v,  Mosher, 
(1899)  68  Neb.  136;  Gerner  t;.  Yates,  (1900) 
61  Neb.  100;  Merchants'  Nat.  Bank  v.  Thoms, 
(1892)  11  Ohio  Dec.  (Reprint)  632,  28  Cine. 
L.  Bui.  164.  And  see  Barnes  v.  Swift, 
(1894)  3  Ohio  Dec.  688. 

Conduct  of  suit.  —  A  shareholder  who  sues 
on  behalf  of  the  corporation  to  recover  for 
losses  caused  by  the  gross  mismanagement  of 
the  directors,  is  entitled  to  conduct,  manage, 
and  control  the  litigation  until  its  final  deter- 
mination. Chetwood  i;.  California  Nat.  Bank, 
(1896)  llSCal.  649. 

The  right  to  the  possession  of  all  funds 
realized  under  a  judgment  recovered  in  a  suit 
by  a  stockholder  for  losses  caused  by  the  mis- 
management of  the  directors  in  the  case  of 
an  insolvent  bank  is  in  the  receiver  or  the 
agents  appointed  to  succeed  him.  Chetwood 
V.  California  Nat.  Bank,  (1896)   113  Cal.  649. 


An  act  authorizing  the  appointment  of  receivers  of  national  banks,  and  for  other  purposes. 

[Act  of  June  30,  1870,  eh,  160,  19  Stat,  L,  0d.] 

[Sec.  1.]  [Appointment  of  receiver,  when  avihorized,]  That  whenever 
any  national  banking  association  shall  be  dissolved,  and  its  rights,  privileges, 
and  franchises  declared  forfeited,  as  prescribed  in  section  fifty-two  hundred  and 
thirty-nine  of  the  Eevised  Statutes  of  the  United  States,  or  whenever  any  cred- 
itor of  any  national  banking  association  shall  have  obtained  a  judgment  against 
it  in  any  court  of  record,  and  made  application,  accompanied  by  a  certificate 
from  the  clerk  of  the  court  stating  that  such  judgment  has  been  rendered  and 
has  remained  unpaid  for  the  space  of  thirty  days,  or  whenever  the  Comptroller 
shall  become  satisfied  of  the  insolvency  of  a  national  banking  association,  he 
may,  after  due  examination  of  its  affairs,  in  either  case,  appoint  a  receiver  who 
shall  proceed  to  close  up  such  association,  and  enforce  the  personal  liability 
of  the  shareholders,  as  provided  in  section  fifty-two  hundred  and  thirty-four  of 
said  statutes.      [19  Stat  L.  OS.'] 


Appointment  of  receiver.  —  See  also  R.  S. 
sec.  5234,  supra,  p.  170,  and  notes. 

The  power  of  the  comptroller  to  appoint  a 
reeeiver  is  not  limited  to  cases  in  which  his 
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action  may  he  taken  hefore  the  bank  has 
ceased  to  do  a  banking  business.  The  words 
"  close  up "  used  in  this  section  mean  the 
liquidation  and  closing  up  of  the  business  of 
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the  bank,  and  be  may,  against  the  wishes  of  into  liquidation.  Washington  Nat.  Bank  v. 
all  parties,  appoint  a  receiver  of  a  bank  Eckels,  (1893)  57  Fed.  Rep.  870.  See  further 
which  has  by  vote  of  its  stockholders  gone       R.  S.  5234,  supra,  p.  170. 

Sec.  2.   \_Enforcement  of  mdividiud  liability  of  shareholders.     See  supra, 
div.  L,  p.  106.] 

Sec.  3.  [Winding  up  affairs  —  meeting  of  shareholders  —  election  of 
agent  —  distribution  of  assets.^  That  whenever  any  association  shall  have  been 
or  shall  be  placed  in  the  hands  of  a  receiver,  as  provided  in  section  fifty-two 
hundred  and  thirty-four  and  other  sections  of  the  Revised  Statutes  of  the 
United  States,  and  when,  as  provided  in  section  fifty-two  hundred  and  thirty- 
six  thereof,  the  Comptroller  of  the  Currency  shall  have  paid  to  each  and  every 
creditor  of  such  association,  not  including  shareholders  who  are  creditors  of 
such  association,  whose  claim  or  claims  as  such  creditor  shall  have  been  proved 
or  allowed  as  therein  prescribed,  the  full  amount  of  such  claims,  and  all  ex- 
penses of  the  receivership  and  the  redemption  of  the  circulating  notes  of  such 
association  shall  have  been  provided  for  by  depositing  lawful  money  of  the 
United  States  with  the  Treasurer  of  the  United  States,  the  Comptroller  of 
the  Currency  shall  call  a  meeting  of  the  shareholdei^  of  such  association  by 
giving  notice  thereof  for  thirty  days  in  a  newspaper  published  in  the  town,  city, 
or  county  where  the  business  of  such  association  was  carried  on,  or  if  no  news- 
paper is  there  published,  in  the  newspaper  published  nearest  thereto.  At  sucli 
meeting  the  shareholders  shall  determine  whether  the  receiver  shall  be  con- 
tinued and  shall  wind  up  the  affairs  of  such  association,  or  whether  an  agent 
shall  be  elected  for  that  purpose,  and  in  so  determining  the  said  shareholders 
shall  vote  by  ballot,  in  person  or  by  proxy,  each  share  of  stock  entitling  the 
holder  to  one  vote,  and  the  majority  of  the  stock  in  value  and  number  of  shares 
shall  be  necessary  to  determine  whether  the  said  receiver  shall  be  continued,  or 
whether  an  agent  shall  be  elected.  In  case  such  majority  shall  determine  that 
the  said  receiver  shall  be  continued,  the  said  receiver  shall  thereupon  proceed 
with  the  execution  of  his  trust,  and  shall  sell,  dispose  of,  or  otherwise  collect 
the  assets  of  the  said  association,  and  shall  possess  all  the  powers  and  authority, 
and  be  subject  to  all  the  duties  and  liabilities  originally  conferred  or  imposed 
upon  him  by  his  appointment  as  such  receiver,  so  far  as  the  same  remain 
applicable.  In  case  the  said  meeting  shall,  by  the  vote  of  a  majority  of  the 
stock  in  value  and  number  of  shares,  determine  that  an  agent  shall  be  elected, 
the  said  meeting  shall  thereupon  proceed  to  elect  an  agent,  voting  by  ballot,  in 
person  or  by  proxy,  each  share  of  stock  entitling  the  holder  to  one  vote,  and  the 
person  who  shall  receive  votes  representing  at  least  a  majority  of  stock  in 
value  and  number  shall  be  declared  the  agent  for  the  purposes  hereinafter 
provided ;  and  whenever  any  of  the  shareholders  of  the  association  shall,  after 
the  election  of  such  agent,  have  executed  and  filed  a  bond  to  the  satisfaction  of 
the  Comptroller  of  the  Currency,  conditioned  for  the  payment  and  discharge 
in  full  of  each  and  every  claim  that  may  thereafter  be  proved  and  allowed  by 
and  before  a  competent  court,  and  for  the  faithful  performance  of  all  and 
singular  the  duties  of  such  trust,  the  Comptroller  and  the  receiver  shall  there- 
upon transfer  and  deliver  to  such  agent  all  the  undivided  or  uncollected  or 
other  assets  of  such  association  thfen  remaining  in  the  hands  or  subject  to  the 
order  and  control  of  said  Comptroller  and  said  receiver,  or  either  of  them; 
and  for  this  purpose  said  Comptroller  and  said  receiver  are  hereby  severally 
empowered  and  directed  to  execute  any  deed,  assignment,  transfer,  or  other 
instrument  in  writing  that  may  be  necessary  and  proper ;  and  upon  the  execu- 
tion and  delivery  of  such  instrument  to  the  said  agent  the  said  Comptroller  and 
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the  said  receiver  shall  by  virtue  of  this  Act  be  discharged  from  any  and  all 
liabilities  to  such  association  and  to  each  and  all  the  creditors  and  shareholders 
thereof-  Upon  receiving  such  deed,  assignment,  transfer,  or  other  instrument 
the  person  elected  such  agent  shall  hold,  control,  and  dispose  of  the  assets  and 
property  of  such  association  which  he  may  receive  under  the  terms  hereof  for 
the  benefit  of  the  shareholders  of  such  association,  and  he  may  in  his  own 
name,  or  in  the  name  of  such  association,  sue  and  be  sued  and  do  all  other  law- 
ful acts  and  things  necessary  to  finally  settle  and  distribute  the  assets  and 
property  in  his  hands,  and  may  sell,  compromise,  or  compound  the  debts  due  to 
such  association,  with  the  consent  and  approval  of  the  circuit  or  district  court 
of  the  United  States  for  the  district  where  the  business  of  such  association  was 
carried  on,  and  shall  at  the  conclusion  of  his  trust  render  to  such  district  or 
circuit  court  a  full  account  of  all  his  proceedings,  receipts,  and  expenditures  as 
such  agent^  which  court  shall,  upon  due  notice,  settle  and  adjust  such  accounts 
and  discharge  said  agent  and  the  sureties  upon  said  bond.  And  in  case  any 
such  agent  so  elected  shall  refuse  to  serve,  or  die,  resign,  or  be  removed,  any 
shareholder  may  call  a  meeting  of  the  shareholders  of  such  association  in  the 
town,  city,  or  village  where  the  business  of  the  said  association  was  carried  on,  by 
giving  notice  thereof  for  thirty  days  in  a  newspaper  published  in  said  town, 
city,  or  village,  or  if  no  newspaper  is  there  published,  in  the  newspaper  pub- 
lished nearest  thereto,  at  which  meeting  the  shareholders  shall  elect  an  agent, 
voting  by  ballot,  in  person  or  by  proxy,  each  share  of  stock  entitling  the  holder 
to  one  vote,  and  when  such  agent  shall  have  received  votes  representing  at  least 
a  majority  of  the  stock  in  value  and  number  of  shares,  and  shall  have  executed 
a  bond  to  the  shareholders  conditioned  for  the  faithful  performance  of  his 
duties,  in  the  penalty  fixed  by  the  shareholders  at  said  meeting,  with  two  sure- 
ties, to  be  approved  by  a  judge  of  a  court  of  record,  and  file  said  bond  in  the 
office  of  the  clerk  of  a  court  of  record  in  the  county  where  the  business  of  said 
association  was  carried  on,  he  shall  have  all  the  rights,  powers,  and  duties  of 
the  agent  first  elected  as  hereinbefore  provided.  At  any  meeting  held  as  here- 
inbefore provided  administrators  or  executors  of  deceased  shareholders  may  act 
and  sign  as  the  decedent  might  have  done  if  living,  and  guardians  of  minors 
and  trustees  of  other  persons  may  so  act  and  sign  for  their  ward  or  wards  or 
cestui  que  trust.  The  proceeds  of  the  assets  or  property  of  any  such  associa- 
tion which  may  be  undistributed  at  the  time  of  such  meeting  or  may  be  sub- 
sequently received  shall  be  distributed  as  follows :  First.  To  pay  the  expenses 
of  the  execution  of  the  trust  to  the  date  of  such  payment.  Second.  To  repay 
any  amount  or  amounts  which  have  been  paid  in  by  any  shareholder  or  share- 
holders of  such  association  upon  and  by  reason  of  any  and  all  assessments  made 
upon  the  stock  of  such  association  by  the  order  of  the  Comptroller  of  the  Cur- 
rency in  accordance  with  the  provisions  of  the  statutes  of  the  United  States; 
and  Third.  The  balance  ratably  among  such  stockholders,  in  proportion  to  the 
number  of  shares  held  and  owned  by  each.  Such  distribution  shall  be  made 
from  time  to  time  as  the  proceeds  shall  be  received  and  as  shall  be  deemed 
advisable  by  the  said  Comptroller  or  said  agent.      [^9  Stat,  L,  600,'] 

This  section  was  amended  "so  as  to  rea(t  every  creditor  of, such  association,  not  includ- 

as"  above  by  the  Act  of  March  2,  1807,  ch.  ing  shareholders  who  are  creditors  of  such 

354.     It  originally  read  as  foHows:  association,  whose  claim  or  claims  as  such 

"  Sec.    3.    That  whenever   any   association  creditor  shall  have  been  proved  or  allowed  as 

shall  have  been  or  shall  be  placed  in  the  hands  therein  prescribed,  the  full  amount  of  such 

of  a  receiver,  as  provided  in  section  fifty  two  claims  and  all  expenses  of  the  receivership, 

hundred  and  thirty-four  and  other  sections  of  and  the  redemption .  of  the  circulating  notes 

said  statutes,  and  when,  as  provided  in  sec-  of  such  association  shall  have  been  provided 

tioo  fifty-two  hundred  and  thirty-six  thereof,  for  by  depositing  lawful  money  of  the  United 

the  Comptroller  shall  have  paid  to  each  and  States    with    the    Treasurer    of    the    United 
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States,  the  Comptroller  of  the  Currency  shall 
call  a  meeting  of  the  shareholders  of  such  as- 
sociation by  giving  notice  thereof  for  thirty 
days  in  a  newspaper  published  in  the  town, 
city,  or  county  where  the  business  of  such  as- 
sociation was  carried  on,  or  if  no  newspaper 
is  there  published,  in  the  newspaper  pub- 
lished nearest  thereto,  at  which  meeting  tlie 
shareholders  shall  elect  an  agent,  voting  by 
ballot,  in  person  or  by  proxy,  each  share  of 
stock  entitling  the  holder  to  one  vote;  and 
when  such  agent  shall  have  received  votes 
representing  at  least  a  majority  of  the  stock 
in  value  and  number  of  shares,  and  when  any 
of  the  shareholders  of  the  association  shall 
have  executed  and  filed  a  bond  to  the  satis- 
faction of  the  Comptroller  of  the  Currency, 
conditioned  for  the  payment  and  discharge  in 
full  of  any  and  every  claim  that  may  here- 
after be  proved  and  allowed  against  such  as- 
sociation by  and  before  a  competent  court, 
and  for  the  faithful  performance  and  dis- 
charge of  all  and  singular  the  duties  of  such 
trust,  the  Comptroller  and  the  receiver  shall 
thereupon  transfer  and  deliver  to  such  agent 
all  the  undivided  or  uncollected  or  other  as- 
sets and  property  of  such  association  then  re- 
Inaining  in  the  hands  or  subject  to  the  order 
or  control  of  said  Comptroller  and  said  re- 
ceiver, or  either  of  them;  and  for  this  pur- 
pose, said  Comptroller  and  said  receiver  are 
hereby  severally  empowered  to  execute  any 
deed,  assignment,  transfer,  or  other  instru- 
ment in  writing  that  may  be  necessary  and 
proper;  whereupon  the  said  Comptroller  and 
the  said  receiver  shall,  by  virtue  of  this  act, 
be  discharged  and  released  from  any  and  all 
liabilities  to  such  associations,  and  to  each 
and  all  of  the  creditors  and  shareholders 
thereof;  and  such  agent  is  hereby  authorized 
to  sell,  compromise,  or  compound  the  debts 
due  to  such  association  upon  the  order  of  a 
competent  court  of  record  or  of  the  United 
States  circuit  court  for  the  district  where  the 
business  of  the  association  was  carried  on. 
Such  agent  shall  hold,  control,  and  dispose  of 
the  assets  and  property  of  any  association 
which  he  may  receive  as  hereinbefore  provided 
for  the  benefit  of  the  shareholders  of  such  as- 
sociation as  they,  or  a  majority  of  them  in 
value  or  number  of  shares  may  direct,  dis- 


tributing such  assets  and  property  among 
such  shareholders  in  proportion  to  the  shares 
held  by  each;  and  he  may,  in  his  own  name 
or  in  the  name  of  such  association,  sue  and  be 
sued,  and  do  all  other  lawful  acts  and  things 
necessary  to  finally  settle  and  distribute  the 
assets  and  property  in  his  hands.  In  select- 
ing an  agent  as  hereinbefore  provided,  admin- 
istrators or  executors  of  deceased  sharehold- 
ers may  act  and  sign  as  the  decedent  might 
have  done  if  living,  and  guardians  may  so  act 
and  sign  for  their  ward  or  wards."  [19  Stat, 
L.  63,] 

This  section  was  first  amended  by  the  Act 
of  Aug.  3,  1892,  ch.  360,  27  Stat.  L.  345,  and 
again  so  as  to  read  as  given  in  the  text;  the 
only  change  in  the  latter  amendment  consist- 
ing in  the  provision  for  the  selection  of  a  suc- 
cessor to  the  agent  first  named,  in  case  he 
shall  refuse  to  serve,  die,  resign,  or  be  re- 
moved, and  comprising  all  provisions  after  the- 
words  *'  the  sureties  upon  said  bond  "  down  to 
'*'  at  any  meeting  held  "  with  the  exception  of 
the  substitution  of  the  word  "any"  above 
quoted  for  "  such  "  as  appearing  in  the  prior 
amendment. 

Effect  of  appointment  of  agent.  —  The  sub- 
stitution of  an  agent  for  a  receiver  appointed 
by  the  comptroller  does  not  oust  the  jurisdic- 
tion of  the  state  court  in  a  prior  suit  brought 
by  a  stockholder  to  recover  for  losses  caused 
by  the  mismanagement  of  the  officers  of  the 
bank,  though  such  agent  may  intervene  in  a 
suit  and  receive  the  fruits  of  the  litigation  to 
be  administered,  subject  to  the  final  approval 
of  the  federal  court.  In  re  Chetwood,  (1897) 
165  U.  S.  443. 

Powers  of  agent.  —  The  agent  to  wind  up 
the  affairs  of  the  bank  has  practically  the 
same  powers  and  duties  as  the  receiver.  He 
may  sue  and  be  sued  on  the  name  of  the  bank 
and  may  intervene  in  suits  against  the  bank, 
and  suits  by  and  against  him  are  subject  to 
the  same  rules  as  suits  by  and  against  the  re- 
ceiver.  Chemical  Nat.  Bank  v.  Hartford  De- 
posit  Co.,  (1896)  161  U.  S.  1,  affirmed  (1895) 
156  III.  522;  Snohomish  County  v,  Puget 
Sound  Nat.  Bank,  (1897)  81  Fed.  Rep.  618; 
Chetwood  V,  California  Nat.  Bank,  (1806) 
113  Cal.  649. 


Sec.  4.   [Amends  R.  8.  sec,  &205,     See  su.pra,  p.  143.] 

Sec  5.   [Disbursing  officers  and  bank  officers  to  stamp  courUerfeit,  altered, 
and  worthless  notes.     See  Counterfeiting  and  Forging,  vol.  2,  p.  317.] 

Sec.  6.   [Reports  of  savings  and  trust  companies.     See  supra,  p.  154.] 


An  act  additi«^nal  to  an  act  entitled  "An  act  to  provide  a  national  currency  secured  by  a 
pledge  of  United  States  bonds,  and  to  provide  for  the  circulation  and  redemption  thereof,'* 
passed  June  third,  eighteen  hundred  and  sixty-four. 

[Act  of  March  29,  1880,  ch.  28,  24  Stat,  L.  8.] 

[Sec.  1.]  [Receiver  may  purchase  property  in  which  bank  has  equities  by 
consent  of  Comptroller,']  That  whenever  tho  receiver  of  any  national  bank 
duly  appointed  by  the  Comptroller  of  the  Currency,  and  who  shall  have  duly 
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qualified  and  entered  upon  the  discharge  of  his  trust,  shall  find  it  in  his  opinion 
necessary,  in  order  to  fully  protect  and  benefit  his  said  trust,  to  the  extent  of 
any  and  all  equities  that  such  trust  may  have  in  any  property,  real  or  personal, 
by  reason  of  any  bond,  mortgage,  assignment,  or  other  proper  legal  claim 
attaching  thereto,  and  which  said  property  is  to  be  sold  under  any  execution,  de- 
cree of  foreclosure,  or  proper  order  of  any  court  of  jurisdiction,  he  may  certify 
the  facts  in  the  case,  together  with  his  opinion  as  to  the  value  of  the  property 
to  be  sold,  and  the  value  of  the  equity  his  said  trust  may  have  in  the  same,  to 
the  Comptroller  of  the  Currency,  together  with  a  request  for  the  right  and 
authority  to  use  and  employ  so  much  of  the  money  of  said  trust  as  may  be 
necessary  to  purchase  such  property  at  such  sale.      [^^  Stat.  L.  8.'] 

Sec.  2.  \_Approval  of  Comptroller  and  Secretary  of  Treasury  reqviredJ] 
Thai  suclj  request,  if  approved  by  the  Comptroller  of  the  Currency,  shall  be, 
together  with  the  certificate  of  facts  in  the  case,  and  his  recommendation  as  to 
the  amount  of  money  which,  in  his  judgment,  should  be  so  used  and  employed, 
submitted  to  the  Secretary  of  the  Treasury,  and  if  the  same  shall  likewise  be 
appioved  by  him,  the  request  shall  be  by  the  Comptroller  of  the  Currency 
allowed,  and  notice  thereof,  with  copies  of  the  request,  certificate  of  facts,  and 
indorsement  of  approvals,  shall  be  filed  with  the  Treasurer  of  the  United 
States.      [_2Jf  Stat.  L.  8.] 

Sec.  3.  [Payments,  how  made.']  That  whenever  any  such  request  shall  be 
allowed  as  hereinbefore  provided,  the  said  Comptroller  of  the  Currency  shall 
be,  and  is,  empowered  to  draw  upon  and  from  such  funds  of  any  such  trust  as 
may  be  deposited  with  the  Treasurer  of  the  United  States  for  the  benefit  of  the 
bank  in  interest,  to  the  amount  as  may  be  recommended  and  allowed  and  for 
the  purpose  for  which  such  allowance  was  made:  Provided,  however.  That 
all  payments  to  be  made  for  or  on  account  of  the  purchase  of  any  such  property 
and  under  any  such  allowance  shall  be  made  by  the  Comptroller  of  the  Cur- 
rency direct,  with  the  approval  of  the  Secretary  of  the  Treasury,  for  such  pur- 
pose only  and  in  such  manner  as  he  may  determine  and  order.  [^^  Stat. 
L.8.] 

Sec.  5240.  [Appointment  of  occasional  examiners.]  The  Comptroller  of 
the  Currency,  with  the  approval  of  the  Secretary  of  the  Treasury,  shall,  as 
often  as  shall  be  deemed  necessary  or  proper,  appoint  a  suitable  person  or  per- 
sons to  make  an  examination  of  the  affairs  of  every  banking  association,  who 
shall  have  power  to  make  a  thorough  examination  into  all  the  affairs  of  the 
association,  and,  in  doing  so,  to  examine  any  of  the  officers  and  agents  thereof 
on  oath;  and  shall  make  a  full  and  detailed  report  of  the  condition  of  the 
association  to  the  Comptroller.  That  all  persons  appointed  to  be  examiners 
of  national  banks  not  located  in  the  redemption-cities  specified  in  section  five 
thousand  one  hundred  and  ninety-two  of  the  Revised  Statutes  of  the  United 
States,  or  in  any  one  of  the  States  of  Oregon,  California,  and  Nevada,  or  in 
the  Territories,  shall  receive  compensation  for  such  examination  as  follows: 
For  examining  national  banks  having  a  capital  less  than  one  hundred  thousand 
dollars,  twenty  dollars ;  those  having  a  capital  of  one  hundred  thousand  dollars 
and  less  than  three  hundred  thousand  dollars,  twenty-five  dollars;  those  having 
a  capital  of  three  hundred  thousand  dollars  and  less  than  four  hundred  thou- 
sand dollars,  thirty-five  dollars;  those  having  a  capital  of  four  hundred  thou- 
sand dollars  and  less  than  five  hundred  thousand  dollars,  forty  dollars;  those 
having  a  capital  of  five  hundred  thousand  dollars  and  less  than  six  hundred 
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thousand  dollars,  fifty  dollars ;  those  having  a  capital  of  six  hundred  thousand 
dollars  and  over,  seventy-five  dollars;  which  amounts  shall  be  assessed  by  the 
Comptroller  of  the  Currency  upon,  and  paid  by,  the  respective  associations  so 
examined;  and  shall  be  in  lieu  of  the  compensation  and  mileage  heretofore 
allowed  for  making  said  examinations,  and  persons  appointed  to  make  examina- 
tion of  national  banks  in  the  cities  named  in  section  five  thousand  one  himdred 
and  ninety-two  of  the  Revised  Statutes  of  the  United  States,  or  in  any  one  of 
the  States  of  Oregon,  California,  and  Nevada,  or  in  the  Territories,  shall 
receive  such  compensation  as  may  be  fixed  by  the  Secretary,  of  the  Treasury 
upon  the  recommendation  of  the  Comptroller  of  the  Currency;  and  the  same 
shall  be  assessed  and  paid  in  the  manner  hereinbefore  provided.      [i2.  /S.] 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
116. 

This  section  was  amended  to  read  as  above 
given  by  the  Act  of  Feb.  19,  1875,  ch.  89,  18 
Stat.  L.  329.  The  amendment  consisted  in 
striking  out  after  the  words  "  report  of  the 
condition  of  the  association  to  the  Comp- 
troller," the  words  (which  were  in  the  orig- 
inal) "Every  person  appointed  to  make  such 
examination  shall  receive  for  his  services  at 
the  rate  of  five  dollars  for  each  day  by  him 
employed  in  such  examination,  and  two  dol- 
lars for  every  twenty-five  miles  he  shall  neces- 
sarily travel  in  the  performance  of  his  duty, 
which  shall  be  paid  by  the  association  by  him 
examined.     But  no  person  shall  be  appointed 


to  examine  the  affairs  of  any  banking  associa- 
tion of  which  he  is  a  director  or  other  officer," 
and  inserting  in  lieu  thereof  the  last  sentence 
commencing  with  the  words  "That  all  per- 
sons appointed,"  etc. 

Status  of  examiners.  —  The  examiners  are 
not  officers  of  the  banks  in  their  bands  and 
cannot  bind  them  by  acts  in  their  official  char- 
acter done  in  behalf  of  such  banks.  Witters 
V.  Sowles,  (1887)  32  Fed.  Rep.  762;  Tecum- 
seh  Nat.  Bank  v.  Chamberlain  Banking 
House,  (1901)  63  Neb.  163. 

Communications  by  stockholders  to  the  ex- 
aminers in  relation  to  the  affairs  of  the  tank 
are  not  privileged  communications.  Cox  v. 
Montague,  (1897)  47  U.  S.  App.  384. 


Sec.  5241.  [Limit  of  visitorial  powers.']  No  association  shall  be  subject 
to  any  visitorial  powers  other  than  such  as  are  authorized  by  this  Title,  or  are 
vested  in  the  courts  of  justice.      [R.  fi.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  116. 

Sec.  &242.  [Transfers,  when  void.]  All  transfers  of  the  notes,  bonds,  bills 
of  exchange,  or  other  evidences  of  debt  owing  to  any  national  banking  associa- 
tion, or  of  deposits  to  its  credit;  all  assignments  of  mortgages,  sureties  on  real 
estate,  or  of  judgments  or  decrees  in  its  favor;  all  deposits  of  money,  bullion, 
or  other  valuable  thing  for  its  use,  or  for  the  use  of  any  of  its  shareholders  or 
creditors ;  and  all  payments  of  money  to  either,  made  after  the  commission  of 
an  act  of  insolvency,  or  in  contemplation  thereof,  made  with  a  view  to  prevent 
the  application  of  its  assets  in  the  manner  prescribed  by  this  chapter,  or  with 
a  view  to  the  preference  of  one  creditor  to  another,  except  in  payment  of  its 
circulating  notes,  shall  be  utterly  null  and  void ;  and  no  attachment,  injunction 
or  execution,  shall  be  issued  against  such  association  or  its  property  before 
final  judgment  in  any  suit,  action,  or  proceeding,  in  any  State,  county,  or 
municipal  court.      [R.  S.] 

sion  of  an  act  of  insolvency  or  in  contempla- 
tion thereof,  or  made  with  a  view  to  prevent 
the  application  of  the  assets  of  the  bank,  in 
the  manner  prescribed  by  law,  or  with  the 
purpose  of  giving  a  preference  to  one  cred- 
itor over  another." 

The  transfer  or  payment  must  have  been 
made  after  the  commission  of  an  act  of  in- 
solvency to  render  it  void  under  this  section, 
Irons  r.  Manufacturer's  Nat.  Bank,  (1875)  6 
Biss.  (U.  S.)  301,  13  Fed.  Cas.  No.  7,068;  or 
in  contemplation  of  insolvency,  Scott  v,  Arm- 
strong, (1892)  146  U.  S.  499;  Merrill  v.  Na- 
tional Bank,  (1899)   173  U.  S.  131;  Earle  v. 
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Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
115. 

I.  Tkansfebs. 

Effect  of  insolvency  on  contracts.  —  This 
section,  said  the  court  in  Earle  t;.  Carson, 
(1903)  188  U.  S.  47,  "by  a  negative  affirma- 
tive establishes  the  validity  of  all  contracts 
otherwise  lawful,  made  by  the  bank  concern- 
ing its  assets  before  its  failure,  albeit  at  the 
time  such  contracts  were  made  the  bank  was 
insolvent,  unless  the  contracts  come  within 
the  restrictions  which  the  section  imposes,  — 
that  is,  those  entered  into  after  the  commis- 
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Carson,  ( 1903)  188  U.  S.  47 ;  and  with  a  view 
to  prefer  a  creditor,  Hayes  v,  Beardsley, 
(1892)   136  N.  Y.  299. 

The  term  "act  of  insolveiicy"  means  any 
act  which  would  be  an  act  of  insolvency  on 
the  part  of  an  individual  banker,  not  simply 
such  an  act  as  would  authorize  the  comp- 
troller under  the  banking  act  to  appoint  n  re- 
ceiver. Irons  V,  Manufacturer's  Nat.  Bank, 
(1876)  6  Biss.  (U.  S.)  301,  13  Fed.  Cas.  No. 
7,068. 

Contemplation  of  insolvency.  —  The  provi- 
sions of  the  Act  are  not  directed  against  all 
liens,  securities,  pledges,  or  equities  whereby 
one  creditor  may  obtain  a  greater  amount 
than  another,  but  against  those  given  or  aris- 
ing after  or  in  contemplation  of  insolvency. 
Scott  t?.  Armstrong,  (1892)  146  U.  S.  499; 
Merrill  r.  National  Bank,  (1899)  173  U.  S. 
131. 

A  bank  is  in  contemplation  of  insolvency 
when  the  fact  becomes  apparent  to  its  officers 
that  the  concern  will  presently  be  unable  to 
meet  its  obligations  and  will  be  obliged  to 
suspend  its  ordinary  operations.  Roberts  v. 
Hill,  (1885)  24  Fed.  Rep.  573. 

Fraudulent  preferences.  —  Where  a  bank 
after  its  suspension  has  assessed  its  stock- 
holders and  resumed  business,  and  is  exam- 
ined and  pronounced  solvent,  and  almost  im- 
mediately thereafter  creditors  attach  property 
and  a  bond  is  given  with  officers  of  the  bank 
as  sureties  to  dissolve  the  attachment,  it  is 
not  a  fraudulent  preference  for  the  bank  to 
transfer  to  such  sureties  a  certificate  of  de- 
posit on  another  bank  to  indemnify  them. 
Price  V.  Coleman,  (1885)  22  Fed.  Rep.  694. 

Transfers  to  stop  nm  on  bank.  —  Where 
the  capital  of  a  bank  has  been  wholly  ab- 
sorbed by  losses,  and  the  indebtedness  is 
greatly  in  excess  of  its  assets,  a  pledge  made 
by  its  officers  with  knowledge  of  these  facts 
to  secure  a  deposit  to  induce  the  depositor 
not  to  withdraw  his  account  during  a  run  on 
the  bank,  and  thus  postpone  the  failure  of  the 
bank,  is  a  transfer  made  in  contemplation  of 
insolvency  within  the  meaning  of  the  statute. 
Roberts  v.  Hill,  (1885)  24  Fed.  Rep.  571, 
overruling  on  rehearing  23  Fed.  Rep.  311. 

Must  be  intent  to  prefer.  —  The  mere  pay- 
ment of  certificates  of  deposit  held  by  a  di- 
rector, on  their  maturity,  or  the  taking  up  of 
the  certificates  of  deposit  before  maturity,  on 
the  ground  that  they  were  issued  at  too  high 
a  rate  of  interest,  where  the  bank  is  actually 
insolvent  at  the  time,  but  such  insolvency  has 
been  successfully  concealed  from  the  directors 
and  the  bank  examiner,  is  not  an  unlawful 
preference  where  the  director  receiving  the 
payment  acts  in  good  faith  without  knowl- 
edge of  the  insolvency.  Hayes  t?.  Beardsley, 
(1892)  136  N.  Y.  299. 

The  cashier  of  a  national  bank  who  was 
also  executor  of  an  estate,  purcliased  the 
drafts  for  persons  for  whom  he  was  in  the 
habit  of  negotiating  loans,  and  drew  the 
amount  thereof  from  a  deposit  in  the  bank 
standing  to  the  credit  of  the  estate.  He  knew 
at  the  time  that  the  bank  was  insolvent,  but 
the  purchase  of  the  drafts  was  bona  fide,  and 
the  deposit  was  not  withdrawn  with  the  in- 
tent to  secure  a  preference.    It  was  held  that 


the  transaction  was  not  in  violation  of  the 
statute.  Tuttle  «?.  Frelinghuysen,  (1884)  38 
N.  J.  Eq.  12. 

A  transfer  of  securities  made  by  an  insol- 
vent national  bank  to  a  creditor  bank  after 
the  directors  of  the  former  had  voted  to  close 
its  business  and  go  into  liquidation,  is  within 
the  prohibition  of  the  statute  though  the  cred- 
itor bank  did  not  know  or  suspect  that  the 
other  bank  was  insolvent  or  contemplated  in- 
solvency, or  that  the  directors  had  voted  to 
close  it  and  go  into  liquidation,  and  although 
the  transfer  took  place  before  the  application 
was  actually  made  to  the  comptroller  for  the 
appointment  of  a  receiver.  National  Secur- 
ity Bank  v,  Butler,  (1889)  129  U.  S.  223. 

Presumption  of  intent.  —  The  intent  of  a 
national  bank  after  it  is  insolvent  to  prefer 
a  creditor  by  a  transfer  of  assets  in  violation 
of  the  statute  may  be  conclusively  presumed, 
where  the  transaction  was  such  that  it  could 
have  no  other  effect  if  allowed  to  stand  than 
to  work  a  preference.  National  Security 
Bank  v.  Price,  (1885)  22  Fed.  Rep.  697, 
affirmed  (1889)  129  U.  S.  223;  Roberts  v. 
Hill,  (1885)  24  Fed.  Rep.  574. 

Knowledge  of  the  insolvency  or  contem- 
plated insolvency  of  the  bank  by  one  who' 
takes  a  transfer  is  not  necessary  to  invalidate 
it.  National  Security  Bank  v.  Butler,  (1889) 
129  U.  S.  223;  Case  v.  Citizens  Bank,  (1873) 
2  Woods  (U.  S.)  23,  5  Fed.  Cas.  No.  2,489. 

Transfer  of  other  than  assets.  —  The  ob- 
ject of  the  statute  is  to  secure  thef  preserva- 
tion and  distribution  among  the  creditors  of 
the  assets  belonging  to  the  bank  fairly  and 
without  preference.  Decatur  First  Nat.  Bank 
V.  Johnston,  (1893)  97  Ala.  655;  Corn  Exch. 
Bank  v.  Blye,  (1886)  101  N.  Y.  303,  affirming 
(1885)  37  Hun  (N.  Y.)  473. 

The  statute  does  not  apply  to  the  transfer 
by  the  bank  of  notes  and  otner  evidences  of 
debt  in  its  possession  which  are  not  part  of 
its  assets  but  are  the  property  of  others.  Bell 
V.  Hanover  Nat.  Bank,  (1893)  57  Fed.  Rep. 
821;  Com  Exch.  Bank  v,  Blye,  (1886)  101 
N.  Y.  303,  affirmed  (1885)  37  Hun  (N.  Y.) 
473.  See  also  Monmouth  Nat.  Bank  v.  Bun- 
bar,  118  111.  625,  affirming  19  111.  App.  558. 
Thus  notes  given  in  renewal  of  other  notes 
held  by  a  national  bank,  the  original  notes 
not  being  returned,  are  not  "  evidence  of 
debt "  or  "  assets "  of  the  bank  within  the 
meaning  of  the  statute.  Decatur  First  Nat. 
Bank  v.  Johnston,  (1893)  97  Ala.  655. 

Transfers  to  secure  loans.  —  Nor  does  the 
statute  apply  to  security  given  and  taken  in 
good  faith  when  a  loan  is  made  to  the  bank 
although  the  creditor  knew  at  the  time  that 
the  bank  wa^  insolvent.  Armstrong  t?.  Chemi- 
cal Nat.  Bank,  (1890)  41  Fed.  Rep.  234; 
Stapylton  v.  Stockton,  (C.  C.  A.  1899)  91 
Fed.  Rep.  326,  holding  that  the  fact  that  as 
a  part  of  the  same  transaction  it  is  further 
agreed  that  such  security  shall  also  stand  as 
security  for  antecedent  debts  does  not  avoiXl 
it  to  the  extent  of  the  present  advances, 
though  it  be  void  as  to  such  antecedent  in- 
debtedness. 

Application  of  credits.  —  A  bank  which  in 
good  faith  and  in  the  ordinary  course  of  busi- 
ness has  accepted  a  draft  of  a  national  bank 
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on  the  day  preceding  the  latter's  failure,  and 
subsequently  pays  such  draft,  is  not  pro- 
hibited from  applying  on  account  thereof  all 
collection  made  b}'  it  subsequent  thereto  upon 
securities  in  its  hands  belonging  to  the  in- 
solvent bank,  as  the  lien  for  the  payment  of 
the  draft  arises  at  the  time  of  the  acceptance. 
In  re  Armstrong,  (1890)  41  Fed.  Rep.  381. 

Deposits.  —  The  statute  does  not  apply  to 
a  deposit  accepted  by  the  bank  with  the 
knowledge  of  its  officer  that  the  bank  was 
hopelessly  insolvent  and  was  about  to  suspend 
business.  Cragie  v.  Hadley,  (1885)  99  N.  Y. 
131,  affirming  Craigie  v.  Smith,  (Buffalo 
Super.  Ct.  Gen.  T.  1884)  14  Abb.  N.  Gas.  (N. 
Y.)  409;  Importers,  etc.,  Nat.  Bank  17. 
Peters,  (1890)  123  N.  Y.  272,  affirmed  (1889; 
61  Hun  (N.  Y.)  640. 

Ordinary  transactions.  —  Nor  does  it  apply 
to  transactions  by  the  bank  in  the  ordinary 
course  of  its  business,  though  at  that  time  the 
bank  was  actually  insolvent  with  the  knowl- 
edge of  its  officers  where  at  the  time  it  had 
committed  no  act  of  insolvency.  McDonald 
V.  Ghemical  Nat.  Bank,  (1899)  174  U.  S.  610, 
affirmed  (1897)  80  Fed.  Rep.  587,  (G.  G.  A. 
1898)  84  Fed.  Rep.  874. 

Ghecks  and  remittances  mailed  in  the  usual 
course  of  the  business  of  the  bank  to  another 
bank,  with  the  understanding  that  they  are  to 
be  credited  to  its  constantly  overdrawn  ac- 
count, become  the  property  of  the  latter  bank 
as  soon  as  th^  are  deposited  in  the  post 
office,  and  its  title  thereto  is  not  affected  by 
the  insolvency  of  the  sender  bank  between  the 
time  of  mailing  and  the  receipt  of  letters  con- 
taining such  remittances.  McDonald  v, 
Ghemical  Nat.  Bank,  (1899)  174  U.  S.  610, 
affirming  (1897)  80  Fed.  Rep.  587,  (G.  C.  A. 
1898)  84  Fed.  Rep.  874. 

Time  of  creation  of  priorities.  —  All  rights, 
legal  or  equitable,  existing  at  the  time  of  the 
commission  of  the  act  of  insolvency  which  led 
to  the  appointment  of  the  receiver,  other  than 
those  created  by  preferences  forbidden  by  law, 
are  preserved,  and  no  additional  right  can 
thereafter  be  created  by  either  voluntary  or 
involuntary  proceedings.  Selma  First  Nat. 
Bank  v.  Golby,  (1874)  21  Wall.  (U.  S.)  009; 
Scott  V.  Armstrong,  (1892)  146  U.  S.  499; 
Merrill  v.  National  Bank,  (1899)  173  U.  S. 
131;  Harvey  V.  Allen,  (1879)  16  Blatchf.  (U. 
S.)  29;  Roberts  t?.  Hill,  (1886)  24  Fed. 
Rep.  572;  Balch  t?.  Wilson,  (1878)  26  Minn. 
302. 

Thus  the  right  acquired  by  service  of  an  at- 
tachment against  a  national  bank  as  a  gar- 
nishee is  not  lost  by  the  suspension  of  the 
bank  and  the  appointment  of  a  receiver,  but 
the  assets  of  the.  bank  pass  to  the  receiver 
burdened  with  the  lien  in  favor  of  the  plain- 
tiff in  the  attachment  as  to  the  interests  of 
the  defendant  in  the  garnishment  suit.  Karle 
V.  Pennsylvania,  (1900)  178  U.  S.  449,  re- 
versing ("1899)    189  Pa.  St.  606. 

But  the  section  is  applicable  to  attachments 
against  the  property  of  the  bank  after  it  has 
committed  an  act  of  insolvency.  Selma  First 
Nat.  Bank  r.  Colbv.  (1874)  21  Wall.  (U.  S.) 
609;  Har\'ev  r.  Allen,  (1879)  16  Blatchf.  (U. 
S.)  29,  11  Fed.  Gas.  No.  6,177;  Woodward  v. 
Ellsworth,  (1879)  4  Golo.  680. 


Claim  by  stockholder.  —  The  fact  that  the 
depositor  of  a  check,  fraudulently  received 
by  the  officers  of  the  bank  after  knowledge  of 
its  insolvency  and  on  the  day  on  which  it 
suspended,  is  a  stockholder,  does  not  affect 
his  right  to  claim  the  proceeds.  Richardson 
V.  Olivier,  (G.  G.  A.  1900)  106  Fed.  Rep.  277. 

II.   Attachments,  Injunctions,   and  Exe- 
cutions. 

Effect  of  later  acts.  —  The  provisions  of 
this  section  as  to  attachment,  injunction,  etc., 
were  not  repealed  by  the  provision  of  the 
closing  paragraph  of  section  4  of  the  Act  of 
July  12,  1882,  ch.  290  (see  infra,  div.  VI., 
p.  194,  note).  Freeman  Mfg.  Go.  v.  National 
Bank,  (1894)  160  Mass.  39&;  Raynor  v. 
Pacific  Nat.  Bank,  (1883)  93  N.  Y.  371; 
Van  Reed  v.  People's  Nat.  Bank,  (1903)  173 
N.  Y.  314,  affirming  (1901)  67  N.  Y.  App. 
Div.  76. 

What  is  an  attachment.  —  The  trusteeing 
of  a  debt  due  to  a  national  bank  is  in  effect 
an  attachment  of  the  property  of  the  bank. 
Safford  i'.  Plattsburgh  First  Nat.  Bank, 
(1889)  61  Vt.  373.  . 

Attachment,  etc.,  in  state  courts.  —  Al- 
though this  proyision  was  evidently  made  to 
secure  equality  among  the  general  creditors 
in  the  division  of  the  proceeds  of  the  prop- 
erty of  an  insolvent  bank,  its  operation  is 
by  no  means  confined  to  cases  of  actual  or 
contemplated  insolvency.  The  remedy  is 
taken  away  altogether,  and  cannot  be  used 
under  any  circumstances.  Pacific  Nat.  Bank 
r.  Mixter,  (1888)  124  U.  S.  727;  Garner  v. 
Providence  Second  Nat.  Bank,  (1895)  66 
Fed.   Rep.    369;    Frelinghuysen   r.    Baldwin, 

(1882)  12  Fed.  Rep.  396;   Price  v,  Abbott, 

(1883)  17  Fed.  Rep.  606;  Armstrong  17. 
Trautman,  (1888)  36  Fed.  Rep.  276;  Dennis 
V,  Seattle  First  Nat.  Bank,  (1900)  127  Gal. 
463;  Planters  Loan,  etc..  Bank  v.  Berry, 
(1892)  91  Ga.  264;  McDonald  v.  Marquette 
First  Nat.  Bank,  (1891)  41  111.  App.  368; 
Ghesapeake  Bank  v.  Baltimore  First  Nat. 
Bank,  (1874)  40  Md.  269;  Freeman  Mfg.  Go. 
V,  National  Bank,  (1894)  160  Mass.  398; 
Kasson  First  Nat.  Bank  v.  La  Due,  (1888) 
39  Minn.  416;  Montreal  Bank  v.  Fidelity 
Nat.  Bank,  (1889)  112  N.  Y.  667;  Gentral 
Nat.  Bank  v.  Richland  Nat.  Bank,  (Supm. 
Ct.  Spec.  T.  1876)  62  How.  Pr.  (N.  Y.)  136; 
Rhoner  v.  Allentown  First  Nat.  Bank,  (1878) 
14  Hun  (N.  Y.)  126;  Van  Reed  v.  People's 
Bank,  (1901)  67  N.  Y.  App.  Div.  76  j  Rosen- 
heim Real -Estate  Co.  v.  Southern  Nat.  Bank, 
(Tenn.  1897)  64  S.  W.  Rep.  1026;  Safford  v. 
Plattsburgh  First  Nat.  Bank,  (1889)  61  Vt 
673. 

Contra.  —  The  following  cases  holding  that 
attachment  could  be  issued  where  the  bank 
was  not  insolvent  have  been  expressly  or 
impliedly  overruled  by  the  cases  above  cited: 
Selma  First  Nat.  Bank  v.  Colby,  ( 187 1 )  46  Ala. 
435;  Norris  r.  Merchants  Nat.  Bank.  (1889) 
30  111.  App.  54;  Market  Nat.  Bank  v.  Pacific 
Nat.  Bank,  (1883)  30  Hun  (N.  Y.)  50,  af- 
firmed 93  N.  Y.  648,  reversing  (1882)  64 
How.  Pr.  (N.  Y.)  1;  Ravnor  v.  Pacific  Nat. 
Bank,  (1883)  49  N.  Y.  Super.  Gt.  119,  af- 
firmed 93  N.  Y.  371;  Southwick  v.  Memphis 
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First  Nat.  Bank,  (1876)  7  Hun  (N.  Y.)  96; 
Robinson  v.  National  Bank,  (1880)'  19  Hun 
(N.  Y.)  477,  affirmed  81  N.  Y.  386;  Bowen 
V.  Medina  First  Nat.  Bank,  (Supm.  Ot.  Gen. 
T.  1867)  34  How.  Pr.  (N.  Y.)  408;  Allen  v, 
Scandinavian  Nat.  Bank.  (Supm.  Ct.  Gen. 
T.  1873)  46  How.  Pr.  (N.  Y.)  71;  People's 
Bank  v.  Mechanics  Nat.  Bank,  (Supm.  Ct. 
Spec.  T.  1882)  62  How.  Pr.  (N.  Y.)  422,  af- 
firming 27  Hun  (N.  Y.)  53;  National  Shoe, 
etc..  Bank  v.  Mechanics'  Bank,  (1882)  89  N. 
Y.  467;  Bank  of  CJommerce  v.  City  Nat. 
Bank,  (1877)  12  Phila.  (Pa.)  189,  34  Leg. 
Int.  (Pa.)  115;  Holmes  v.  National  Bank, 
(1882)   18  S.  Car.  31. 

Attachment,  etc.,  in  federal  courts.  —  The 
effect  of  the  statute  is  that  all  state  attach- 
ment laws  must  be  read  as  if  they  contained 
a  provision  in  express  terms  that  they  are 
not  to  apply  to  suits  against  a  national 
bank;  and  such  power  being  eliminated  from 
the  state  statutes,  it  follows  that  an  attach- 
ment cannot  issue  against  a  national  bank 
before  judgment  in  a  suit  begun  in  the  fed- 
eral Circuit  Courts,  for  such  courts  are  not 
authorized  to  issue  attachments  in  common- 
law  cases  against  the  property  of  a  defend- 
ant, except  as  provided  by  the  laws  of  the 
state  in  which  the  court  is  held  for  the  courts 
thereof.  Pacific  Nat.  Bank  v.  Mlxter,  (1888) 
124  U.  S.  721. 

Garnishment.  —  The  statute  must  be  con- 
strued in  connection  with  the  preceding  parts 
of  the  same  section  declaring  null  and  void 
certain  transfers,  assignments,  deposits,  and 
payments  made  after  the  commission  by  the 
bank  of  an  act  of  insolvency,  or  in  contem- 
plation thereof,  with  intent  to  prevent  the 
application  of  the  bank's  assets  in  the  man- 
ner prescribed  by  Congress,  or  with  a  view 
to  preference  by  the  bank  of  one  creditor  to 
another.  An  attachment  sued  out  against 
the  bank  as  garnishee  is  not  an  attachment 
against  the  bank  or  its  property,  nor  a  suit 
against  it  within  the  meaning  of  that  sec- 
tion. It  is  an  attachment  to  reach  the 
property  of  interests  held  by  the  bank  for 
others.  Earle  v.  Pennsylvania,  (1900)  178 
U.  S.  449,  reversing  CJom.  v.  Chestnut  St. 
Nat.  Bank,  (1899)  189  Pa.  St.  606;  Earle  v. 
Conway,  (1900)  178  U.  S.  456,  affirming 
Conwav  v.  Chestnut  St.  Nat.  Bank,  (1899) 
189  Pa*.  St.  610;  Conway  v.  Schall,  42  W.  N. 
C.  (Pa.)  328.  And  it  follows  that  the  stat- 
ute does  not  prohibit  an  action  of  replevin 
against  a  national  bank  to  recover  property 
of  the  plaintiff  in  its  possession.    Corn  Exch. 


Bank  v.  Blye,   (1886)   101  N.  Y.  303,  a/prm- 
ing  (1885)  37  Hun  (N.  Y.)  473. 

Bond  to  dissolve  attachment.  —  As  an  at- 
tachment cannot  issue  before  judgment  in  a 
suit  against  a  national  bank  it  follows  that 
a  bond  to  dissolve  an  attachment  thus  un- 
lawfully issued  is  void,  and  will  not  support 
a  judgment  or  a  transfer  of  securities  by 
the  bank  to  indemnify  the  sureties.  Pacific 
Nat.  Bank  v.  Mixter,  (1888)  124  U.  S.  721; 
Planters  Loan,  etc.,  Bank  v.  Berry,  (1892) 
91  Ga.  264. 

Waiver  of  exemption.  —  The  exemption  of 
national  banks  from  the  issuing  of  an  at 
tachment  by  state  courts  before  final  judg- 
ment is  a  personal  privilege  and  may  be 
waived,  and  it  is  waived  by  pleading  the 
general  issue  in  an  attachment  proceeding. 
Norris  v.  Merchants  Nat.  Bank,  (1889)  30 
111.  App.  54.  But  it  is  not  waived  where  a 
plea  m  abatement  has  been  interposed  by 
the  subsequent  grant  of  an  appeal  to  the 
bank.  Rosenheim  Real-Estate  Co.  v.  South- 
ern Nat.  Bank,  (Tenn.  Ch.  1897)  46  S.  W. 
Rep.  1026. 

The  power  to  issue  an  injunction  being 
inherent  in  the  original  jurisdiction  in 
equity  conferred  upon  the  federal  Circuit 
Courts  by  R.  S.  sec.  629  and  its  various 
amendments,  it  is  not  curtailed  by  the  pro- 
visions of  R.  S.  sec.  915  and  those  in  the 
text.  Hower  v.  Weiss  Malting,  etc.,  Co., 
(C.  C.  A.  1893)  55  Fed.  Rep.  356.  See 
JuDidABY,  vol.  4,  pp.  245,  577. 

But  the  issuing  of  a  preliminary  injunc- 
tion is  forbidden  to  state  courts  by  the  pro- 
visions in  the  text.  Freeman  Mfg.  Co.  v. 
National  Bank,  (1894)  160  Mass.  398,  hold- 
ing that  the  Acts  of  July  12,  1882,  sec.  4; 
March  3,  1887,  sec.  4,  and  August  13,  1888, 
sec.  4,  taking  away  the  special  jurisdiction 
of  the  federal  courts  in  actions  by  and 
against  national  banks,  do  not  repeal  R.  S. 
sec.  6242,  though  their  effect  is  to  end 
the  power  of  citizens  of  the  same  state  as 
the  bank  to  get  an  injunction  anywhere, 
while  leaving  that  power  to  citizens  of  an- 
other state  who  have  the  right  to  sue  in  the 
federal  Circuit  Court  by  virtue  of  their 
diverse  citizenship. 

The  prohibition  as  to  injunction  applies 
not  only  in  the  case  of  the  general  assets  of 
a  national  bank,  but  also  to  an  order  re- 
straining the  transfer  or  enforcement  of  par- 
ticular securities  as  wrongfully  pledged  to 
the  bank  without  notice.  Freeman  Mfg.  Cg. 
t;.  National  Bank,  (1894)  160  Mass.  398. 


Sec.  5243.  lUse  of  the  title  ''national/'']  All  banks  not  organized  and 
transacting  business  under  the  national-currency  laws,  or  under  this  Title,  and 
all  persons  or  corporations  doing  the  business  of  bankers,  brokers,  or  savings 
institutions^  except  savings-banks  authorized  by  Congress  to  use  the  word 
"  national "  as  a  part  of  their  corporate  name,  are  prohibited  from  using  the 
word  "  national "  as  a  portion  of  the  name  or  title  of  such  bank,  corporation, 
firm,  or  partnership;  and  any  violation  of  this  prohibition  committed  after  the 
third  day  of  September,  eighteen  hundred  and  seventy-three,  shall  subject  the 
party  chargeable  therewith  to  a  penalty  of  fifty  dollars  for  each  day  during 
which  it  is  committed  or  repeated.      [R,  8,] 

191  Volume  V. 


ComptroUer  of  the  Correnoy.  NA  TIONAL    BANKS,  B.  a  mo,  SS7. 


» 


Act  of  March  3,  1873,  ch.  269,  17  Stat.  L.  savings    banks    can    use    word    ''national, 

603.  qucere.       People    v.    National    Say.     Bank, 

Building    and    loan    associations    are    not  (1889)    129  111.  619. 

within  the  prohibition  as  to  the  use  of  tlie  International.  —  The  use  of  the  word  "in- 

word  "  national,"  as  their  functions,  powers,  ternational "  as  a  part  of  the  title  of  a  state 

and  franchises  are  distinguishable  from  those  bank    is    not    a    violation    of    this    section, 

of  a  banking  corporation.     Lomb  i;.  Pioneer  State  Banks,  (1899)  22  Op.  Atty.-Gen.  476. 
Sav.,  etc.,  Co.,  (1894)  106  Ala.  591.    Whether 


[V.  The  Coxptbolleb  of  the  CtntBEircT.] 

Sec.  324.  [Bureau  of  the  Comptroller  of  the  Currency.]  There  shall  be 
in  the  Department  of  the  Treasury  a  Bureau  charged  witfi  the  execution  of 
all  laws  passed  by  Congress  relating  to  the  issue  and  regulation  of  a  national 
currency  secured  by  United  States  bonds;  the  chief  officer  of  which  Bureau 
shall  be  called  the  Comptroller  of  the  Currency,  and  shall  perform  his  duties 
under  the  general  direction  of  the  Secretary  of  the  Treasury.      [R.  S.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  99.       of  title  7  (entitled  "  The  Diepartment  of  the 
Sections  324-333  constitute  chapter  9  (en-       Treasury")  of  the  Revised  Statutes, 
titled  "The  Comptroller  of  the  Currency") 

Sec.  325.  IComptroller  of  the  Currency.']  The  Comptroller  of  lie  Cur- 
rency shall  be  appointed  by  the  President,  on  the  recommendation  of  the  Secre- 
tary of  the  Treasury,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
shall  hold  his  oiGSce  for  the  term  of  five  years  unless  sooner  removed  by  the 
President,  upon  reasons  to  be  communicated  by  him  to  the  Senate;  and  he 
shall  be  entitled  to  a  salary  of  five  thousand  dollars  a  year.      \_R.  S.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  99.  bonds  deposited  with  the  treasurer  to  secure 

The  courts  cannot  control  the  administra-  the  redemption  of  the  circulating  notes  of 

tion  of  the  duties  of  the  comptroller  or  of  the  the  bank.    Van  Antwerp  v.  Hulburd,   ( 1870) 

treasurer  of  the  United  States  in  respect  to  7  Blatchf.  (U.  S.)  426. 

Sec.  326.  [Bond  and  oath  of  office  of  Comptroller  of  the  Currency.]  The 
Comptroller  of  the  Currency  shall,  within  fifteen  days  from  the  time  of  notice 
of  his  appointment,  take  and  subscribe  the  oath  of  office;  and  he  shall  give  to 
the  United  States  a  bond  in  the  penalty  of  one  hundred  thousand  dollars,*  witli 
not  less  than  two  responsible  sureties,  to  be  approved  by  the  Secretary  of  the 
Treasury,  conditioned  for  the  faithful  discharge  of  the  duties  of  his  office. 
IB.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  99. 

Sec.  327.  [Deputy  Comptroller  of  the  Currency.]  There  shall  be  in  the 
Bureau  of  the  Comptroller  of  the  Currency  a  Deputy  Comptroller  of  the  Cur- 
rency, to  be  appointed  by  the  Secretary,  who  shall  be  entitled  to  a  salary  of  two 
thousand  five  hundred  dollars  a  year,  and  who  shall  possess  the  power  and  per- 
form the  duties  attached  by  law  to  the  office  of  Comptroller  during  a  vacancy 
in  the  office  or  during  the  absence  or  inability  of  the  Comptroller.  The  Deputy 
Comptroller  shall  also  take  the  oath  of  office  prescribed  by  the  Constitution 
and  laws  of  the  United  Stntoi^,  and  shall  give  a  like  bond  in  the  penalty  of  fifty 
thousand  dollars.     [R.  S.] 
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Act  of  June  3,  1864,  cIl  100,  13  Stat.  L.  The  court  will  presume,  in  the  absence  of 

99.  any  showing  to  the  contrary,  that  the  deputy 

SaUry  of  deputy  comptroller  has  yaried  comptroller    in   acting   for   the   comptroller 

under  the  terms  of  the  annual  Appropriation  acted    in    conformity    to    law.      Young    v. 

Acts.  Wempe,  (1891)  46  Fed.  Rep.  354. 

Sec.  328.  \_Clerks,'\  The  Comptroller  of  the  Currency  shall  employ,  from 
time  to  time,  the  necessary  clerks,  to  be  appointed  and  classified  by  the  Secre- 
tary of  tiie  Treasury,  to  discharge  such  duties  as  the  Comptroller  shall  direct. 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  100. 

See  further  Executive  DEPABTiiENTs,  vol.  3,  p.  56;  Tbeasttbt  Depabtment. 

Sec.  329.  ^Interest  in  national  banks.']  It  shall  not  be  lawful  for  the 
Comptroller  or  the  Deputy  Comptroller  of  the  Currencrjr,  either  directly  or 
indirectly,  to  be  interested  in  any  association  issuing  national  currency  imder 
the  laws  of  the  United  States.      [R.  /S.] 

Act  of  June  3, 1864,  ch.  106,  13  Stat.  L.  99. 

Sec.  330.  [_8eai  of  Comptroller  of  the  Currency.      See  Seals.] 

Sec.  331.  IRooms,  vaults,  furniture,  etc.,  for  Currency  Bureau.]  There 
shall  be  assigned,  from  time  to  time,  to  the  Comptroller  of  the  Currency,  by  the 
Secretary  of  the  Treasury,  suitable  rooms  in  the  Treasury  building  for  con- 
ducting the  business  of  the  Currency  Bureau,  containing  safe  and  secure  fire- 
proof vaults,  in  which  the  Comptroller  shall  deposit  and  safely  keep  all  the 
plates  not  necessarily  in  the  possession  of  engravers  or  printers,  and  other 
valuable  things  belonging  to  his  Department;  and  the  Comptroller  shall  from 
time  to  time  furnish  the  necessary  furniture,  stationery,  fuel,  lights,  and  other 
proper  conveniences  for  the  transaction  of  the  business  of  his  office.      [JK.  8.] 

Act  of  June  3,  1864,  ch.  106,  13  Stat.  L.  100. 

Sec.  332.  [Batiks  in  District  of  Columbia.]  The  Comptroller  of  the  Cur- 
rency, in  addition  to  the  powers  conferred  upon  him  by  law  for  the  examina- 
tion of  national  banks,  is  further  authorized,  whenever  he  may  deem  it  useful, 
to  cause  examination  to  be  made  into  the  condition  of  any  bank  in  the  District 
of  Columbia  organized  under  act  of  Congress.  The  Comptroller,  at  his  dis- 
cretion, may  report  to  Congress  the  results  of  such  examination.  The  expense 
necessarily  incurred  in  any  such  examination  shall  be  paid  out  of  any  appro- 
priation made  by  Congress  for  special  bank  examinations.      [R.  8.] 

Act  of  Jan.  20,  1873,  ch.  43,  17  Stat.  L.  412. 

Sec.  333.  [Report  of  Comptroller.  See  Estimates,  Appeopeiations, 
Ain>  Reports,  vol.  2,  p.  932.] 


[VI  ACTIOITB  BT  AKB  AOAIKBT  NATIONAL  BAKKB.] 

Sec.  4.    [Jurisdiction  of  suits  by  and  against  national  banks.]    That  all 
national  banking  associations  established  under  the  laws  of  the  United  States 
shall,  for  the  purposes  of  all  actions  by  or  against  them,  real,  personal,  op 
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mixed,  and  all  suits  in  equity,  be  deemed  citizens  of  the  States  in  which  they 
are  respectively  located ;  and  in  such  cases  the  circuit  and  district  courts  shall 
not  have  jurisdiction  other  than  such  as  they  would  have  in  cases  between 
individual  citizens  of  the  same  State.  The  provisions  of  this  section  shall 
not  be  held  to  affect  the  jurisdiction  of  the  courts  of  the  United  States  in  cases 
commenced  by  the  United  States  or  by  direction  of  any  officer  thereof,  or  cases 
for  winding  up  the  affairs  of  any  such  bank.      [^5  Slat,  L.  436.  ] 

into  the  Revised  Statutes  as  sections  503, 
subdiv.  15,  and  629,  subdiv.  10,  the  federal 
District  Courts  were  given  jurisdiction  "of 
aU  suits  by  or  against  any  association 
established  under  any  law  providing  for  na- 
tional banking  associations  within  the  dis- 
trict for  which  the  court  is  held,"  and  the 
federal  Circuit  Courts  were  given  original 
jurisdiction  "of  all  suits  by  or  against  any 
banking  association  established  in  the  dis- 
trict for  which  the  court  is  held  under  any 
law  providing  for  national  banking  associa- 
tions." Under  these  Acts  the  character  of 
the  bank  alone  determined  the  question  of 
jurisdiction  of  the  federal  court.  Pittsburgh 
First  Nat.  Bank  v.  Pittsburgh,  etc.,  R.  Co., 

(1880)  1  Fed.  Rep.  190. 
The  later  Act  of  March  3,  1875,  ch-  137, 

sec.  1,  18  Stat.  L.  470,  giving  to  the  federal 
Circuit  Court  jurisdiction  of  suits  arising 
under  the  Constitution  or  laws  of  the  United 
States,  as  well  as  those  in  which  there  were 
controversies  between  citizens  of  different 
states,  did  not  repeal  the  prior  statutes  or 
restrict  the  jurisdiction  therein  conferred. 
St.    Louis    Third    Nat.    Bank    v.    Harrison, 

(1881)  8  Fed.  Rep.  721;  Commercial  Nat. 
Bank  v.  Simmons,  (1876)  1  Flipp.  (U.  S.) 
449,  6  Fed.  Cas.  No.  3,062.  See  also  JuDi- 
ciABT,  vol.  4,  p.  265. 

Subject-matter  as  groiuid  of  jurisdiction. 
—  Suits  by  or  against  national  banks  might 
therefore  under  these  Acts  be  brought  in  the 
federal  Circuit  Courts  upon  the  ground  of 
subject-matter,  since  as  such  banks  were 
created  by  Congress,  and  could  acquire  no 
right,  make  no  contract,  and  bring  no  suit 
which  was  not  authorized  by  a  law  of  the 
United  States,  a  suit  by  or  against  them  was 
necessarily  a  suit  arising  under  the  laws  of 
the  United  States.  Wilson  County  v.  Nash- 
ville Third  Nat.  Bank,  (1881)  103  U.  S.  770: 
Danahy  v.  National  Bank,  (C.  C.  A.  1894) 
64  Fed.  Rep.  148;  Ex  p.  Jones,  (1897)  164 
U.  S.  692;  Petri  V.  Commercial  Nat.  Bank, 
(1892)  142  U.  S.  644;  Speckart  V.  German 
Nat.  Bank,  (1898)  85  Fed.  Rep.  12;  Mitchell 
v.  Walker,  (1879)  7  Rep.  425,  17  Fed.  Cas. 
No.  9,670;  St.  Louis  Third  Nat.'  Bank  v, 
Harrison,  (1881)  8  Fed.  Rep.  721;  Omaha 
First  Nat.  Bank  v.  Douglass  County,  (1873) 
3  Dill.  (U.  S.)  298,  Q  Fed.  Cas.  No.  4,809. 

Repeal  of  prior  acts.  —  But  the  Act  of  July 
24,  1882,  ch.  290,  sec.  4  (see  above  note), 
placed  national  banks  in  the  same  catq^ory 
with  banks  not  organized  under  the  federal 
laws,  and  since  the  passage  of  such  Act  the 
jurisdiction  of  the  federal  Circuit  Court  over 
eiiits  by  or  against  them  could  no  longer  be 
asserted  on  the  ground  of  their  federal  origin. 
Leather  Manufacturer's  Bank  v.  Cooper, 
(1887)   120  U.  S.  778;  Whittemore  v,  Amoa- 
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This  is  from  the  Act  of  Aug.  13,  1888,  ch. 
866.  An  identical  provision  was  contained 
in  the  Act  of  March  3,  1887,  ch.  373,  sec.  4, 
24  Stat.  L.  554.  For  reference  to  the  entire 
Acts,  see  Judiciabt,  vol.  4,  p.  386  et  seq. 

This  section  superseded  the  following  sec- 
tions of  the  Revised  Statutes: 

"  Seo.  563.  the  district  courts  shall  have 
jurisdiction  as  follows:  •  •  •  Fifteenth. 
Of  all  suits  by  or  against  any  association 
established  under  any  law  providing  for  na- 
tional banking  associations  within  the  dis- 
trict for  which  the  court  is  held."  Act  of 
June  3,  1864,  ch.  106,  sec.  57,  13  Stat.  L.  116. 

**  Sec.  629.  The  circuit  courts  shall  have 
original  jurisdiction  as  follows:  ♦  •  • 
Tenth.  Of  all  suits  by  or  against  any  bank- 
ing association  established  in  the  district  for 
which  the  court  is  held,  under  any  law  pro- 
viding for  national  banking  associations." 
Act  of  June  3,  1864,  ch.  106,  sec.  57,  13 
Stat.  L.  116. 

The  section  in  the  text  also  superseded  the 
closing  paragraph  of  section  4  of  Act  of  July 
12,  1882,  ch.  290  (see  8upra,  p.  91),  as 
follows : 

"That  the  jurisdiction  for  suits  hereafter 
brought  by  or  against  any  association  estab- 
lished under  any  law  providing  for  national- 
banking  associations,  except  suits  between 
them  and  the  United  States,  or  its  officers 
and  agents,  shall  be  the  same  as,  and  not 
other  than,  the  jurisdiction  for  suits  by  or 
against  banks  not  organized  under  any  law 
of  the  United  States  which  do  or  might  do 
banking  business  where  such  national-bank- 
ing association  may  be  doing  business  when 
such  suits  may  be  begun:  And  all  laws  and 
parts  of  laws  of  the  United  States  incon- 
sistent with  this  proviso  be,  and  the  same 
are  hereby,  repealed."      [22  Stat.  L.  163.] 

History  of  provisions.  —  The  first  National 
Bank  Act  provided  that  suits  by  and  against 
national  banks  might  be  brought  in  any 
"circuit,  district,  or  territorial  court,  held 
within  the  district  in  which  such  association 
may  be  established."  .  See  Act  of  Feb.   25, 

1863,  ch.  58,  sec.  59,  12  Stat.  L.  681.  This 
was  repeated  in  the  Act  of  June  3,  1804,  ch. 
106,  sec.  57,  13  Stat.  L.  116.  The  word  "  by  " 
was,  however,  omitted.  The  omission  being 
evidently  accidental,  it  was  added  by  judicial 
construction.  Kennedy  v.  Gibson,  (1869)  8 
Wall.  (U.  S.)  498;  Union  Nat.  Bank  v.  Chi- 
cago, 3  Biss.  (U.  S.)  82,  24  Fed.  Cas.  No. 
14,374;  Commercial  Nat.  Bank  v.  Simmons, 
(1876)  1  Flipp.  (U.  S.)  449,  6  Fed.  Cas.  No. 
3,062.  This  prorision  was  carried  into  R.  S. 
sec.  5198  by  Act  of  Feb.  18,  1875,  ch.  80,  18 
Stat.  L.  320  (seeiti/ra,  p.  196). 

By  section  57  of  the  National  Bank  Act  of 

1864,  above  mentionedj  subsequently  carried 
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keagNat.  Bank,  (1890)  134  U.  S.  527;  Petri 
f.  Commercial  Nat.  Bank,  (1892)  142  U.  S. 
644;  E9  p.  Jones,  (1897)  164  U.  S.  G93; 
National  Bank  r.  Fore,  (1885)  25  Fed.  Rep. 
209;  Union  Nat.  Bank  v.  Miller,  (1883)  15 
Fed.  Rep.  703;  Danahy  t7.  National  Bank, 
(C.  C.  A.  1894)  64  Fed.  Rep.  148;  Wichita 
Nat.  Bank  17.  Smith,  (C.  C.  A.  1896)  72  Fed. 
Rep.  568. 

But  the  jurisdiction  which  such  courts 
^  might  exercise  in  suits  by  or  against  national 
banks  in  cases  of  diverse  citizenship,  or  when 
arising  under  the  Constitution  or  laws  of  the 
United  States,  remained  unchanged.  Petri  \i. 
Commercial  Nat.  Bank,  (1892)  142  U.  S. 
644;  National  Bank  of  Commerce  v.  Wade, 
(1897)  84  Fed.  Rep.  10;  Union  Nat.  Bank  v. 
Miller,  (1883)   15  Fed.  Rep.  703. 

Since  the  passage  of  the  section  in  the  text 
national  banks  are  placed  upon  precisely  the 
same  footing  as  individuals  or  other  corpora- 
tions with  respect  to  the  right  to  sue  and  be 
sued  in  the  federal  courts.  Continental  Nat. 
Bank  9.  Buford,  (1903)  191  U.  S.  123;  Petri 
9.  Commercial  Nat.  Bank,  (1892)  142  U.  S. 
644;  £jv  p.  Jones,  (1897)  164  U.  S.  693; 
Danahy  v.  National  Bank,  (C.  C.  A.  1894)  64 
Fed.  Rep.  148;  Farmers  Nat.  Bank  v,  Mc- 
Elhinney,  (1890)  42  Fed.  Rep.  801;  Grand 
Haven  First  Nat.  Bank  f.  Forest,  (1889)  40 
Fed.  Rep.  705;  Freeman  Mfg.  Co.  r.  National 
Bank,  (1894)   160  Mass.  398. 

"The  necessary  effect  of  this  legislation," 
said  the  court  in  Continental  Nat.  Bank  x>, 
Buford,  (1903)  191  U:  S.  123,  "was  to  make 
national  banks,  for  purposes  of  suing  and 
being  sued  in  the  Circuit  Courts  of  the 
United  States,  citizens  of  the  states  in  which 
they  were  respectively  located,  and  to  with- 
draw from  them  the  right  to  invoke  the 
jurisdiction  of  the  Circuit  Courts  of  the 
United  States,  simply  upon  the  ground  that 
they  were  created  by  and  exercised  their 
powers  under  Acts  of  Congress." 

Direrse  dtiiensbip.  —  A  national  bank 
located  in  one  state  may  bring  suit  against 
a  citizen  of  another  state  in  the  Circuit  Court 
of  the  United  States  for  the  district  wherein 
the  defendant  resides  by  reason  alone  of  di- 
verse citizenship.  Danahy  t?.  National  Bank, 
(C.  C.  A.  1894)  64  Fed.  Rep.  148;  Petri  t?. 
Commercial  Nat.  Bank,  (1892)  142  U.  S. 
644;  Grand  Haven  First  Nat.  Bank  v.  For- 
est, (1889)  40  Fed.  Rep.  705;  Manufacturers' 
Nat.  Bank  v.  Baack,  (1871)  8  Blatchf.  (U. 
8.)  137,  16  Fed.  Cas.  No.  9,052;  St.  Louis 
Nat.  Bank  v,  Allen,  (1881)  5  Fed.  Rep.  551; 
Petri  V,  Commercial  Nat.  Bank,  (1892)  142 
U.  S.  644.  And  such  suit  cannot  be  pre- 
vented by  state  legislation.  Orange  Nat. 
Bank  v.  Traver,  (1881)  7  Fed.  Rep.  146. 

Other  grounds  of  jurisdiction.  —  The  fed- 
eral conrt  has  jurisdiction  of  cases  for  wind- 
ing np  the  affairs  of  a  national  bank  without 
regard  to  the  question  of  citizenship,  and  a 
suit  for  the  appointment  of  a  receiver  is 
such  a  suit.  Lake  Nat.  Bank  v.  Wolfebor- 
ougfa  Bank,  (C.  C.  A.  1897)  78  Fed.  Rep. 
517. 

So  also  is  a  suit  a^inst  the  bank  and 
others  charging  a  conspiracy  to  defraud,  and 
seeking  the  recovery  o|  moneys  alleged  to 


have  been  obtained  thereby  where  a  receiver 
subsequently  appointed  by  the  comptroller 
intervenes.  Speckart  v.  Cferman  Nat.  Bank, 
(1898)  85  Fed.  Rep.  12. 

The  federal  Circuit  Court  has  jurisdiction 
of  a  suit  by  a  national  bank  against  its 
directors  to  recover  for  losses  caused  by  vio- 
lations of  the  National  Bank  Act  in  loaning 
bank  funds  in  excess  of  the  statutory  restric- 
tions. National  Bank  of  Commerce  v.  Wade, 
(1897)  84  Fed.  Rep.  10. 

But  the  federal  Circuit  Court  has  not 
jurisdiction  of  a  suit  by  a  stockholder  to 
recover  for  losses  caused  by  wilful  violations 
of  law,  where  all  the  parties  are  citizens  of 
the  district  in  which  the  suit  is  brought. 
Whittemore  v,  Amoskeag  Nat.  Bank,  (1890) 
134  U.  S.  527. 

Suits  by  receivers  and  agents.  —  This  sec- 
tion does  not  affect  the  jurisdiction  of  the 
federal  courts  in  suits  brought  by  receivers 
appointed  by  the  comptroller  of  the  currency 
which  are  governed  by  R.  S.  sees.  563,  subdiv. 
4,  and  629,  subdiv.  3.  Stephens  v.  Bernays, 
(1890)  41  Fed.  Rep.  401,  affirming  (1890) 
44  Fed.  Rep.  642;  Price  v.  Abbott,  (1883)  17 
Fed.  Rep.  506;  Hendee  v,  Connecticut,  etc., 
R.  Co.,  (1886)  26  Fed.  Rep.  677;  Brown  r. 
Smith,  (1898)  88  Fed.  Rep.  565;  Linn 
County  Nat.  Bank  v.  Crawford,  (1895)  69 
Fed.  Rep.  532;  Auten  v.  U.  S.  National 
Bank,  (1899)  174  U.  S.  125;  Earle  t?.  Mc- 
Cartney, (1901)  109  Fed.  Rep.  13.  See  also 
Judiciary,  vol.  4,  pp.  220,  246. 

And  it  is  not  material  that  the  suit  is 
brought  in  the  name  of  the  bank.  Linn 
County  Nat.  Bank  v,  Crawford,  (1895)  69 
Fed.  Rep.  532. 

Nor  that  the  suit  was  originally  brought 
by  the  bank  and  the  receiver  intervened, 
Brown  v.  Smith,  (1898)  88  Fed.  Rep.  565. 

And  the  same  rule  as  to  jurisdiction  ob- 
tains in  suits  by  and  against  agents  ap- 
pointed under  Act  of  June  30,  1876,  ch.  156 
{supra,  p.  183).  Weeks  v.  International 
Trust  Co.,  (C.  C.  A.  1903)  125  Fed.  Rep.  373; 
Guarantee  Co.  v.  Hanway,  (C.  C.  A.  1900) 
104  Fed.  Rep.  369;  McConville  v,  Gilmour, 
( 1888)  36  Fed.  Rep.  277. 

The  jurisdiction  of  an  action  by  a  receiver 
to  collect  a  debt  had  also  been  sustained 
under  the  final  clause  of  the  above  section 
as  one  for  winding  up  the  affairs  of  the  bank. 
McCartney  v.  Earle,  (C.  C.  A.  1902)  116 
Fed.  Rep.  462;  Armstrong  t?.  Trautman, 
(1888)  36  Fed.  Rep.  275. 

The  state  court  has  jurisdiction  of  an 
action  by  a  stockholder  or  a  creditor  against 
directors  to  recover  for  losses  caused  bj 
neglect  or  mismanagement  or  for  fraud  and 
deceit.  In  re  Chetwood,  (1897)  165  U.  S. 
457;  Whittemore  v.  Amoskeag  Nat.  Bank, 
(1890)  134  U.  S.  527;  Ackerman  v.  Halsey, 
(1883)  37  N.  J.  Eq.  366;  Nelson  v.  Burrows, 
(Supm.  Ct.  Spec.  T.  1881)  9  Abb.  N.  Cas. 
(N.  Y.)  280;  Hand  v.  Atlantic  Nat.  Bank, 
(1877)  9  Abb.  N.  Cas.  (N.  Y.)  287,  note; 
Brinckerhoff  v.  Bostwick,  (1882)  88  N.  Y. 
52,  reversing  (1880)  23  Hun  (N.  Y.)  237; 
Ziim  V.  Baxter,  (1901)  65  Ohio  St.  341; 
Barnes  v.  Swift,  (1891)  11  Ohio  Dec.  (Re- 
print) 321,  26  Cine.  L.  Bui.  110. 
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State  statutes.  —  The  Pennsylvania  stat- 
ute of  limitations  of  April  25,  1850  (Bright. 
Purd.  Dig.  Laws  Pa.  429,  sec.  132),  which 
excepts  from  its  operation  suits  against  cor- 
porations which  have  suspended  business, 
etc.,  applies  to  a  suit  brought  against  a  na- 


tional bank  in  the  hands  of  a  receiver. 
Riddle  v,  Butler  First  Nat.  Bank,  .(1886)  27 
Fed.  Rep.  503. 

Suits  arising  under  the  Conatitution  and 
laws  of  the  United  States.  —  See  Judiciary, 
vol.  4,  p.  280. 


Sec.  5198.  [^Locality  of  actions.^  *  »  *  ^hat  suits,  actions,  and 
proceedings  against  any  association  under  this  title  may  be  had  in  any  circuit, 
district,  or  territorial  court  of  tlie  United  States  held  within  the  district  in 
which  such  association  may  be  established,  or  in  any  State,  county,  or  municipal 
court  in  the  county  or  city  in  which  said  association  is  located  having  juris- 
diction in  similar  cases.      [R.  iS.] 

Bank,  (1867)  50  Barb.  (N.  T.)  339,  affirmed 
in  (1873)  52  N.  Y.  06;  Robinson  v.  National 
Bank,  (1880)  81  N.  Y.  385,  affirmed  19  Hun 
(N.  Y.)  477;  Talmage  v.  New  York  Third 
Nat.  Bank,  (1883)  91  N.  Y.  531,  (1882)  27 
Hun  (N.  Y.)  61;  Lee  v.  Citizens'  Bank, 
(1872)  5  Ohio  Dec.  (Reprint)  21,  1  Am.  L. 
Rec.  385;  Holmes  v.  National  Bank,  (1882) 
18  S.  Car.  31 ;  Montpelier  First  Nat  Bank  f7. 
Hubbard,    (1876)  49  Vt.  1. 

The  following  cases  hold  that  such  proTi- 
sions  are  mandatory  and  that  a  national  bank 
cannot  be  sued  without  its  consent  in  a  state 
court  outside  the  county  or  city  in  which  it 
is  located.  Cadle  t?.  Tracy,  (1873)  11  Blatchf. 
(U.  S.)  101,  4  Fed.  Cas.  No.  2,279;  Gamer  17. 
Providence  Second  Nat.  Bank,  (1895)  66  Fed. 
Rep.  369;  Crocker  v.  Marine  First  Nat.  Bank, 
(1869)  101  Mass.  240;  Kasson  First  Nat. 
Bank  v.  La  Due,  (1888)  39  Minn.  415;  Saf- 
ford  V.  Plattsburgh  First  Nat.  Bank,  (1889]r 
01  Vt.  373.  See  also  Main  v,  Chicago  Second 
Nat.  Bank,  (1874)  6  Biss.  (U.  S.)  26;  St. 
Louis  Nat  Bank  v  Brinkman,  (1880)  1  Fed. 
Rep.  45.  in  some  of  these  cases  jurisdiction 
was  asserted  by  service  of  an  attachment  on 
the  property  of  a  national  bank  in  another 
state. 

Local  actions.  — In  Casey  v.  Adams;  (1880) 
102  U.  S.  66.  the  question  was  stated 
'*  whether  a  national  bank  can  be  sued  in  a 
state  court  in  a  local  action  in  any  other 
county  or  city  than  that  where  the  bank  is 
located,''  and   after  quoting  the   statute  in 

Suestion,  Waite,  C.  J.,  said:  "This,  we 
hink,  relates  to  transitory  actions  only  and 
not  to  such  actions  as  are  by  law  local  in 
their  character." 

Waiver  of  exemption.  —  In  Charlotte  First 
Nat.  Bank  v.  Morgan,  (1889)  132  U.  S.  141, 
which  was  an  action  against  a  national  bank 
under  R.  S.  sec.  5179,  to  recover  the  pen- 
alty of  twice  the  amount  of  interest  paid 
for  the  taking  of  usury  by  the  bank,  the  ques- 
tion was  raised  whether  the  state  court 
in  which  the  action  was  brought  had  jurisdic- 
tion, the  action  having  been  brought  against 
the  bank  in  a  county  other  than  that  in  which 
it  was  located.  The  defendant  having  made 
his  defense  upon  the  merits,  the  court  held 
that  the  exemption  of  the  national  bank  from 
suit  in  a  state  court  elsewhere  than  in  the 
county  or  city  in  which  the  association  ivas 
located  was  a  personal  privilege  and  waived 
by  appearing  and  making  a  defense  without 
claiming  the  immunity  granted  by  the  Act  of 


The  above  provision  was  added  to  the  sec- 
tion as  originally  enacted  by  Act  of  Feb.  18, 
1875,  ch.  80,  18  Stat.  L.  320.  See  the  com- 
plete section  given  supra,  p.  133,  and  notes 
under  preceding  text. 

Residence  of  national  banks.  —  For  juris- 
dictional purposes  national  banks  are  to  be 
deemed  residents  or  inhabitants  of  the  state 
and  district  where  they  are  located  and  estab- 
lished. Manufacturers'  Nat.  Bank  v.  Baack, 
(1871)  8  Blatchf.  (U.  S.)  137,  16  Fed.  Cas. 
No.  9,052 ;  Main  v.  Chicago  Second  Nat.  Bank, 
(1874)  6  Biss.  (U.  S.)  26,  16  Fed.  Cas.  No. 
8,976;  St.  Louis  Nat.  Bank  v.  Allen,  (1881) 
5  Fed.  Rep.  551;  Cadle  V.  Tracy,  (1873)  11 
Blatchf.  (U.  S.)  101;  St.  Louis  Nat.  Bank  v, 
Brinkman,  (1880)  1  Fed.  Rep.  45. 

National  banks  cannot  be  sued  in  a  federal 
^  court  outside  of  the  district  where  they  are 
located  and  established  though  process  be 
served  on  an  officer  within  the  district  where 
the  suit  is  brought.  Main  f .  Chicago  Second 
Nat.  Bank,  (1874)  6  Biss.  (U.  S.)  26,  16  Fed. 
Cas.  No.  8,976;  Cadle  v.  Tracy,  (1873)  11 
Blatchf.  (U.  S.)  101;  St.  Louis  Nat.  Bank  v, 
Brinkman,  ^880)  1  Fed.  Rep.  45;  Crocker 
p.  Marine  First  Nat.  Bank,  (1869)  101  Mass. 
240. 

Concurrent  jurisdiction  of  state  courts. — 
Under  this  section  the  state  courts  have  con- 
current jurisdiction  with  the  federal  courts 
of  all  actions  by  and  against  national  banks. 
Charlotte  First  Nat.  Bank  t?.  Morgan,  (1889) 
132  U.  S.  141;  Pettilon  v.  Noble,  (1877)  7 
Biss.  (U.  S.)  449,  19  Fed.  Cas.  No.  11,044; 
New  Orleans  Nat.  Banking  Assoc,  v.  Adams, 
(1876)  3  Woods  (U.  S.)  21,  18  Fed.  Cas.  No. 
10,184;  Adams  V.  Daunis,  (1877)  29  La.  Ann. 
315. 

Procedure  in  actioi^s.  —  The  design  of  Con- 
gress was  to  confer  jurisdiction  upon  the 
proper  state  courts  and  to  leave  such  courts 
after  the  action  is  begun  to  be  governed  solely 
by  the  state  statutes  as  to  their  mode  of  pro- 
ceeding. Kinser  v.  Farmers'  Nat.  Bank, 
(1882)  58  Iowa  728. 

Permissive  or  mandatory.  —  The  following 
cases  hold  that  such  provisions  are  permis- 
sive, not  mandatory,  and  do  not  deprive  the 
state  courts  of  jurisdiction  of  an  action  by  or 
against  a  national  bank,  located  and  doing 
business  in  another  state  or  in  a  district  or 
county  other  than  that  in  which  the  action  is 
brought.  Fresno  Nat.  Bank  r.  Superior  Ct., 
(1890)  83  Cal.  491;  Continental  Nat.  Bank 
V,  Folsom,  78  Ga.  449;  Cooke  v.  State  Nat. 
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Congress.  The  court,  pet  Harlan,  J.,  said: 
"This  exemption  of  national  banking  asso- 
ciations from  suits  in  state  courts  established 
elsewhere  than  in  the  county  or  city  in  which 
such  associations  were  located  was,  wc  do  not 
doubt,  prescribed  for  the  convenience  of  those 
institutions,  and  to  prevent  interruption  in 
their  business  that  might  result  from  their 
books  being  sent  to  distant  <countie8  in  obedi- 
ence to  process  from  state  courts.  Bethel 
Bank  v.  Pahquioque  Bank,  (1871)  14  Wall. 
(U.  S.)  394;  Crocker  17.  Marine  First  Nat. 
Bank,  (1869)  101  Mass.  240.  But  without 
indulging  in  conjecture  as  to  the  object  of  the 
exemption  in  question,  it  is  sufficient  that  it 
was  granted  by  Congress,  and  if  it  had  been 
claimed  by  the  defendant  when  appearing 
*  *  •  must  have  been  recognized.  ♦  ♦  • 
Considering  the  object  as  well  as  the  words 
of  the  statute  authorizing  suit  against  a  na- 
tional banking  association  to  be  brought  in  the 
proper  state  court  of  the  county  where  it  is 
located,  we  are  of  opinion  that  its  exemption 
from  suits  in  other  courts  of  the  same  state 


was  a  personal  privilege  that  it  could  waive, 
and  which  in  this  case  the  defendant  did 
waive  by  appearing  and  making  defense  with- 
out claiming  the  immunity  granted  by  Con- 
gress." 

The  laws  of  the  United  States  do  not  re- 
strict the  jurisdiction  wherein  the  national 
banks  created  by  them  can  be  sued  to  courts 
within  the  states  and  districts  where  they  are 
severally  located,  in  a  case  where  the  bank 
sought  the  forum  or  venue  to  bring  a  suit 
itself,  and  in  order  to  sue  there  voluntarily 
gave  a  bond  as  a  condition  precedent  to  bring- 
ing that  suit,  and  broke  such  bond,  and  is 
sued  for  that  breach.  (Continental  Nat.  Bank 
V.  Folsom,  (1887)  78  Ga.  449. 

Foreign  corporations.  —  A  national  bank 
located  in  another  state  is  a  corporation 
created  under  the  laws  of  another  government 
within  the  provision  of  a  state  law  (Code 
Pro.  N.  Y.,  sec.  427),  giving  to  the  state 
courts  jurisdiction  in  such  cases.  Cadle  v. 
Tracy,  (1873)  11  Blatchf.  (U.  S.)  101,  4  Fed. 
Cas.  No.  2,279. 


Sec.  736.  [^Proceedings  to  enjoin  Comptroller  of  the  Currency  J]  All  pro- 
ceedings by  any  national  banking  association  to  enjoin  the  Comptroller  of  the 
Currency,  under  the  provisions  of  any  law  relating  to  national  banking  associa- 
tions, shall  be  had  in  the  district  where  such  association  is  located.      [iZ.  8J\ 

Act  of  June  3,  1864,  ch.  106, 13  Stat.  L.  115,  116. 

Sec.  629.  [Jurisdiction  of  circuit  court."]  The  circuit  courts  shall  have 
original  jurisdiction  as  follows:  *  *  «fr  Eleventh.  Of  all  suits  brought 
by  any  banking  association  established  in  the  district  for  which  the  court  is 
held,  under  the  provisions  of  Title  "  The  National  Banks,"  to  enjoin  the 
Comptroller  of  the^  Currency,  or  any  receiver  acting  under  his  direction,  as 
provided  by  said  title.      [R.  5.] 

amendment  consisted  of  striking  out  the 
words  "or  against"  after  the  words,  "Of 
all  suits  brought  by." 

See  for  this  entire  section,  title  Judiciabt, 
vol.  4,  p.  245. 


Act  of  June  3,  1864,  ch.  106,  13  Stat.  L. 
115,  116. 

This  paragraph  of  R.  S.  sec.  629  was 
amended  to  read  as  above  given  by  the  Act 
of  Feb.  18,  1875,  ch.  80,  18  Stat.  L.  318.     The 


Sec.  380.  [Conduct  of  suits  involving  national  banks.]  All  suits  and  pro- 
ceedings arising  out  of  the  provisions  of  law  governing  national  banking  asso- 
ciations, in  which  the  United  States  or  any  of  its  officers  or  agents  shall  be 
parties,  shall  be  conducted  by  the  district  attorneys  of  the  several  districts 
under  the  direction  and  supervision  of  the  Solicitor  of  the  Treasury.     [R.  8.] 


Act  of  Feb.  25,  1863,  ch.  58,  12  Stat.  L. 
680;  Act  of  June  3,  1864,  ch.  106,  13  Stat. 
L.  116. 

This  is  from  title  8  of  the  Revised  Statutes, 
••  Department  of  Justice." 

The  intent  and  effect  of  the  statute  are  to 
impose  upon  the  district  attorneys  the  dutv 
of  conducting  suits  and  proceedings  which 
may  be  necessary  to  carry  into  full  effect  the 
provisions  of  the  Act,  whether  such  suits  are 
brought  in  the  name  of  the  United  States  or 
in  that  of  the  comptroller  of  the  currency,  or 
in  the  name  of  or  by  the  receiver  of  a  banking 
corporation,  and  in  whatever  courts  such  suits 
may  be  prosecuted.  Van  Antwerp  v,  Hul- 
burd,  (1870)  7  Blatchf.  (U.  S.)  426,  28  Fed. 


Cas.  No.   16,826,   (1871)    8  Blatchf.    (U.  S.) 
282,  28  Fed.  Cas.  No.  16,827. 

Suits  and  proceedings  under  this  Act, 
where  the  United  States  or  its  officers  are 
parties,  whether  commenced  before  or  after 
the  appointment  of  a  receiver,  are  to  be  con- 
ducted  by  the  district  attorney.  Bethel  Bank 
V.  Pahquioque  Bank,  (1871)  14  Wall.  (U.  S.) 
400. 

A  receiver  of  a  national  bank  is  an  officer 
and  agent  of  the  United  States  within  the 
meaning  of  this  section.  Gibson  v.  Peters, 
(1893)  150  U.  6.  342,  affirming  (1888)  36 
Fed.  Rep.  487;  Kennedy  v.  Gibson,  (1869) 
8  Wall.  (U.  S.)  504;  Frelinghuysen  V,  Bald- 
win, (1882)  12  Fed.  Rep.  395. 
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Suits  and  proceedings  instituted  by  a  re- 
ceiver of  a  national  bank  to  enforce  the  pay- 
ment of  a  debt  fall  within  the  provisions  of 
this  section,  whether  such  suits  may  be  main- 
tained in  the  state  courts  or  in  the  federal 
courts.  District  Attorneys,  (1892)  20  Op. 
Atty.-Gen.  47€i 

Prosecution,  not  defense.  —  In  general,  the 
language  employed,  that  such  suits  and  pro- 
ceedings "  shall  be  conducted  "  imports  prose- 
cution, either  civil  or  criminal,  and  not  de- 
fense. Van  Antwerp  v,  Hulburd,  (1870)  7 
Blatchf.  (U.  S.)  426,  28  Fed.  Gas.  No.  16,826. 

Jurisdiction  not  affected.  —  This  section 
neither  expressly  nor  by  implication  affects 
the  jurisdiction  of  any  court.  It  assumes 
that  suits  may  be  brought  and  proceedings 
instituted  which  have  their  foundation  in  the 
provisions  of  the  Act,  and  that  the  United 
States  or  its  officers  or  agents  may  be  parties 
to  such  suit,  and  declares,  and  only  declares, 
that  such  suits  and  proceedings  shall  be  con- 
ducted by  the  district  attorney.  Van  Ant- 
werp V.  Hulbui^d,  (1870)  7  Blatchf.  (U.  S.) 
426,  28  Fed.  Cas.  No.  16,826. 

Compensation  of  district  attorney.  —  A  dis- 
trict attorney  conducting  an  action  for  the 


receiver  of  a  national  bank  is  not  entitled  to 
compensatio^  therefor  other  than  the  fees  au- 
thorized to  be  taxed  and  allowed,  and  such 
additional  compensation  as  is  expressly  al- 
lowed by  law  specifically  on  account  of  ser- 
vices named,  as  the  receiver  of  the  bank  is  an 
officer  or  agent  of  the  United  States  within 
the  meaning  of  those  terms  as  used  in  R  & 
sec.  380.  Gibson  v,  Peters,  (1893)  150 
U.  S.  342,  affirming  (1888)  36  Fed.  Rep.  487; 
U.  S.  V.  Johnson,  (1899)   173  U.  S.  363. 

In  the  case  of  District  Attorneys,  (1892) 
20  Op.  Atty.-Gen.  476,  it  was  stated  that  the 
amount  of  fees  allowed  a  district  attorney 
for  services  rendered  under  this  section  is  a 
matter  to  be  adjusted  by  the  comptroller  un- 
der the  advice  of  the  solicitor  of  the  treasury. 

With  regard  to  fees  under  this  section,  the 
attorney-general  expressed  the  opinion  in  the 
case  of  National  Banking  Assocs.,  (1890)  19 
Op.  Atty.-Gen.  634,  that  the  fees  of  the  dis- 
trict attorney  should  depend  upon  the  cir- 
cumstances in  each  case. 

This  statute  is  merely  directory,  and  the 
fact  that  special  counsel  is  employed  is  no  de- 
fense to  a  suit  by  a  receiver.  Kennedy  o. 
Gibson,  (1869)  8  Wall.  (U.S.)  498. 


NATIONAI.  BOARD  OF  HEALTH. 

See  HEALTH  AND  QUARANTINE,  vol.  3,  p.  213. 


NATIONAL  BUREAU  OF  STANDARDS. 


See  WEIGHTS  AND  MEASURES. 


NATIONAL  CEMETERIES. 

See  CEMETERIES,  vol.  i,  p.  730. . 


NATIONAL  DEBT. 

See  PUBLIC  DEBT. 


NATIONAL  GUARD. 


See  MILITIA,  vol.  4,  p.  890. 
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NATIONAL  HOME  FOR  DISABLED 

VOLUNTEER   SOLDIERS. 

See  HOSPITALS  AND  ASYLUMS,  vol.  3,  p.  338. 


NATIONAL  MILITARY  PARKS. 

See  PUBLIC  PARKS. 


NATIONAL  MUSEUMS. 

See  EDUCATION,  vol.  2,  p.  841;  GEOLOGICAL  SURVEY. 


NATIONAL  PARK:S. 

See  PUBLIC  PARKS. 


NATIONAL  OBSERVATORY, 

Reports^  Bulletins,  etc.,  see  PUBLIC  DOCUMENTS. 


NATIONAL  TRADE  UNION. 

See  TRADE  UNIONS,  COMBINATIONS,  AND  TRUSTS. 


NATIONAL  ZOOLOGICAL  PARK. 

See  PUBLIC  PARKS. 
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&.  8.  2165.  Aliens^  Haw  Naturalized^  200. 

First.  Declaration  of  Intention^  201. 

Second.  Oath  to  Support  the  Constitution  of  the  United  States^  202. 

Third.  Residence  in  United  States^  or  States^  and  Good  Moral  Character^ 

202. 
Fourth.    Titles  of  Nobility  to  Be  Renounced^  204. 
Fifth.  Persons  Residing  in  the  United  States  Before  January  2p, 

^79S,  204. 
Sixth.  Persons  Residing  Between  yune  i8y  1798^  and  yum  i8y  1812^ 

204. 
Act  of  Feb.  ly  i8j6,  ch.  5,  205. 

Declaration  for  Naturalization^  How  MadCy  205. 
B.  S.  2166.  Aliens  Honorably  Discharged  from  Military  Service^  205. 
Act  of  yuly  26,  i8g4^  206. 

Aliens  Honorably  Discharged  from  Service  in  Navy  or  Marine  Corps^  206. 
B.  S.  2167*  Minor  Residents^  206. 

2168.  Widow  and  Children  of  Declarants^  207. 

2169.  Aliens  of  African  Nativity  and  Descent^  207. 

2170.  Residence  of  Five  Years  in  United  States^  208. 

2171.  Alien  Enemies  Not  Admitted^  208. 

2172.  Children  of  Persons  Naturalized  under  Certain  Laws  to  Be  Citizens^  209. 

2173.  Police  Court  of  District  of  Columbia  Hcts  No  Power  to  Naturalize 

Foreigners^  210. 

2174.  Naturalization  of  Seamen^  210. 

5395.    Taking  False  Oath  in  Naturalization^  210. 

5424.  False  Personation^  etc,^  in  Procuring  NcUuralization^  211. 

5425.  Using  False  Certificate  of  Citizenships  etc.^  212. 

5420.  Using  False  Certificate^  etc.^  as  Evidence  of  a  Right  to  Vote^  212. 

5427.  Aiding  or  Abetting  Violation  of  Preceding  Sections^  213. 

5428.  Falsely  Claiming  Citizenships  213. 

5429.  Provisions  Applicable  to  All  Courts  of  Naturalization^  213. 

CBOSS-BEFEBENGES. 

Chinese,  Not  Entitled  to,  see  CHINESE  EXCLUSION,  vol.  i,  p.  784. 

Indians,  see  INDIANS,  vol.  3,  p.  321. 

Protection  of  Naturalized  Citizens,  see  CITIZENSHIP,  vol.  i,  p.  789. 


Sec.  2165.   [Aliens,  how  naturalized,']    An  alien  may  be  admitted  to  be- 
come a  citizen  of  the  United  States  in  the  following  manner,  and  not  otherwise: 

Power  vested   in  national  government.—  373;  Soott  r.  Sandford,  (1857)  19  How.  (U. 

The  granting  by  the  state  of  all  the  rights  and  S.)  393 ;  Barzizas  v.  Hopkins,  ( 1824)  2  Rand, 

privileges  of  citizenship  in  its  power  to  be-  (Va.)    276;  SUte  V.   Cole,    (1864)    17    Wis. 

stow,  such  as  the  right  to  vote,  and  the  right  674;  Tn  re  Wehlitz,   (1863)   16  Wis.  443,  84 

to  hold  any  office  in  its  gift,  does  not  have  the  Am.  Dec.  700. 

effect  of  naturalizing  persons  on  whom  such  Admission  to  citizenship  of  three  principal 

privileges  are  conferred.    The  power  to  nr.tu-  classes   of  persons  has   been  provided   for: 

ralize  foreign  subjects  or  citizens  was  one  of  "  First.  Aliens,  having  resided  for  a  certain 

the  powers  expressly  granted  by  the  states  to  time  *  within  the  limits  and  under  the  juris- 

thp    national    government.      Minneapolis    v,  diction  of  the  United  States/  and  naturalized 

Houm.  (0.  C.  A.  1893)  56  Fed.  Rep.  570.     See  individually   by    proceedings    in    a    court  of 

also  U.  S.  V.  Villato,   (1797)   2  Dall.   (Pa.)  record.    Second.  Children  of  persons  so  natu- 
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ralixed,  'dwelling  within  the  United  States, 
and  being  under  the  age  of  twenty-one  years 
at  the  time  of  such  naturalization.'  Tliird. 
Foreign-bom  children  of  American  citizens, 
eoming  within  the  definitions  prescribed  by 
Congress."  See  sections  1993  and  2172,  R.  S. 
U.  S.  17.  Wong  Kim  Ark,  (1898)  169  U.  S. 
672. 


A  naturalized  citizen  is  made  a  citizen  un- 
der an  Act  of  Congress,  but  the  Act  does  not 
proceed  to  give,  to  regulate,  or  to  prescribe 
his  capacities.  In  the  view  of  the  Constitu- 
tion he  stands  on  the  footing  of  a  native,  and 
the  Constitution  does  not  authorize  Congi-ess 
to  enlarge  or  abridge  those  rights.  Osborn  v, 
U.  S.  Bank,  (1824)  9  Wheat.  (U.  S.)  825. 


[Declaration  of  intention.^  First.  He  shall  declare  on  oath,  before  a  cir- 
cuit or  district  court  of  the  United  States,  or  a  district  or  supreme  court  of  the 
Territories,  or  a  court  of  record  of  any  of  the  States  having  common-law  juria- 
diction,  and  a  seal  and  clerk,  two  years,  at  least,  prior  to  his  admission,  that  it 
is  bona  fide  his  intention  to  become  a  citizen  of  the  United  States,  and  to 
renounce  forever  all  allegiance  and  fidelity  to  any  foreign  prince,  potentate, 
state,  or  sovereignty,  and,  particularly,  by  name,  to  the  prince,  potentate,  state, 
or  sovereignty  of  which  the  alien  may  be  at  the  time  a  citizen  or  subject 


Act  of  April  14,  1802,  ch.  28,  2  Stat.  L. 
153,  155;  Act  of  May  26,  1824,  ch.  186,  4 
Stat.  L.  69. 

See  amendment  at  end  of  section,  infra,  p. 
206. 

Sees.  2165-2174  constitute  title  30  of  the 
Bevised  Statutes,  entitled  "  Naturalization."  - 

Before  whom  declaration  may  be  made  — 
Amendment  —  See  Act  of  Feb.  1,  1876,  ch. 
5,  ifufTGy  p.  205. 

Anthonty  of  state  court.  —  There  is  no 
lack  of  authority  in  Congress  to  grant,  ot  in 
the  courts  of  the  states  to  accept  and  to  exer- 
cise, the  power  to  naturalize  aliens.  Levin  v. 
U.  S.,  (C.  C.  A.  1904)  128  Fed.  Rep.  826.  See 
also  Grosus  Min.,  etc.,  Co.  v,  Colorado  Land, 
etc.,  Co.,  (1884)  19  Fed.  Re^.  78. 

A  state  court,  in  entertaining  naturaliza- 
tion proceedings,  is  acting  directly  under  the 
laws  of  the  United  States,  and  forms  a  part 
of  the  judicial  agency  of  the  federal  govern- 
ment for  carrying  these  laws  into  effect.  Peo- 
ple f7.  Sweetman,  (Supm.  Ct.  Gen.  T.  1857)  3 
Park.  Crim.  (N.  Y.)  374.  See  aUo  Matter  of 
Christem,  ( 1878)  43  N.  Y.  Super.  Ct.  523. 

V otwiihstanding  a  state  has  never  granted 
to  any  court  of  ih&t  state  the  power  or  the 
permission  to  naturalize  aliens  in  accordance 
with  the  laws  of  the  United  States,  the  courts 
of  that  state  will  lawfully  exercise  this  au- 
thority. Levin  17.  U.  S.,  (C.  C.  A.  1904)  128 
Fed.  Rep.  826. 

Congress  cannot-  constrain  state  courts  to 
act  in  the  matter  of  naturalization,  and  a 
state  legislature  may  lay  any  restraint,  regu- 
lation, limitation,  or  condition  upon  the  prac- 
tice of  state  courts  in  such  cases  which  it 
might  deem  expedient  or  proper.  Rushworth 
V.  Judges,  (1895)  58  N.  J.  L.  97.  See  also 
Ew  p.  Knowles,  (1855)  5  Cal.  301;  Matter  of 
Ramsden,  (N.  Y.  Super.  Ct.  Spec.  T.  1857) 
13  How.  Pr.  (N.  Y.)  429. 

The  term  "having  common-law  jurisdic- 
tion" is  used  to  distinguish  these  courts 
from  those  which  have  no  jurisdiction  save 
in  equity,  in  admiralty,  or  in  matters  not  in- 
volving offenses  or  rights  under  the  common 
law.  Courts  which  have  some  common-law 
jurisdiction  are  courts  having  common-law 
jurisdiction,  and  it  is  not  indispensable  to  the 
qualification   of   a   court  under  this  statute 


that  it  should  have  all  the  common-law  juris- 
diction, or  even  that  it  should  have  general 
common-law  jurisdiction.  Levin  t?.  U.  S.,  (C. 
C.  A.  1904)  128  Fed.  Rep.  826.  See  also  U. 
S.  t?.  Power,  (1877)   14  Blatchf.  (U.  S.)  223. 

A  city  court  having  all  the  power  and  ju- 
risdiction of  justices  of  the  peace,  and  all  the 
powers  of  a  county  judge  and  of  a  judge  of 
the  Supreme  Court  of  the  state  at  chambers, 
and  having  civil  jiurisdiction  in  all  actions  for 
the  recovery  of  money  when  the  amount  re- 
covered does  not  exceed  $1,000,  may  hear  and 
determine  an  application  to  be  made  a  citizen 
of  the  United  States.  U.  S.  t?.  Power,  (1877) 
14  Blatchf.  (U.  S.)  223.  See  also  Gladhill, 
Petitioner,  (1844)  8  Met.  (Mass.)  168; 
(1874)  14  Op.  Atty.-Gen.  509;  Morgan  v. 
Dudley,  (1867)   18  B.  Mon.  (Ky.)  693. 

In  U.  S.  17.  Lehman,  (1889)  39  Fed.  Rep.  49, 
it  was  held  that  a  court  of  criminal  correction 
of  the  city  of  St.  Louis  is  a  court  of  record 
having  common-law  jurisdiction. 

A  county  probate  court  is  not  a  court  of 
common-law  jurisdiction,  though  such  court 
may  have  iurisdiction  for  the  allotment  of 
dower  over  bastardy  and  bastards,  and  for  the 
partition  and  sale  of  estates.  Ew  p.  Tweedy,  * 
(1884)  22  Fed.  Rep.  84. 

A  county  court,  being  a  court  of  record, 
having  a  seal  and  clerk,  is  a  court  having 
common-law  jurisdiction.  Matter  of  Conner, 
(1870)  39  Cal.  98.  See  also  People  v.  Mc- 
Gowan,  (1875)  77  111.  649;  People  v.  Sweet- 
man,  (Supm.  Ct.  Gen.  T.  1857)  3  Park.  Crim. 
(N.  Y.)  368. 

An  appellate  court, —  In  Levin  v.  U.  S., 
(C.  C.  A.  1904)  128  Fed.  Rep.  826,  it  was  held 
that  the  St.  Louis  Court  of  Appeals,  an  appel- 
late court  vested  with  appellate  jurisdiction 
to  review  the  decisions  of  inferior  courts  of 
certain  counties  of  the  state  of  Missouri  in 
cases  in  which  the  amount  involved  does  not 
exceed  $4,500,  and  with  original  jurisdiction 
to  issue  writs  of  habeas  corpus,  quo  warranto, 
mandamus,  certiorari,  and  other  remedial 
writs,  and  to  determine  the  same,  is  a  "  court 
having  common-law  jurisdiction." 

The  Supreme  Court  of  a  state,  having  ju- 
risdiction in  only  three  classes  of  cases :  "  ( 1 ) ' 
to  issue  certain  specified  writs,  as  well  as 
other   original  and  remedial   writs;    (2)    to 
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hear  and  determine  appeals  in  cases  of  chan- 
cery; (3)  for  the  purpose  of  correcting  *  er- 
rors at  law'  under  such  regulations  as  may 
be  prescribed  by  the  general  assembly/'  has 
no  jurisdiction  over  naturalization  proceed- 
ings. Ex  p.  McKenzie,  (1897)  51  S.  Car. 
244. 

Court  without  any  clerk.  —  A '  municipal 
court  presided  over  by  a  judge  upon 
whom  the  duty  was  imposed  by  statute  of 
making  and  keeping  the  records  of  the  court, 
is  a  court  not  having  a  clerk  within  the  intent 
and  meaning  of  this  statute,  and  therefore  has 
no  jurisdiction  over  applications  for  naturali- 
zation. Dean,  Petitioner,  (1891)  83  Me.  489. 
See  also  Ex  p.  Gregg,  (1864)  2  Curt.  (U.  S.) 
98;  State  t?.  Whittemore,  (1870)  50  N.  H. 
245.  And  see  State  v.  Webster,  ( 1878)  7  Neb. 
471,  as  to  County  Courts  without  clerks.  But 
see  Gladhill,  Petitioner, (1844)  8  Met. (Mass.) 
171. 


Taking  declaration  is  a  ministerial  act.-- 
No  judicial  duty  is  to  be  performed  by  the 
court  till  the  time  of  the  taking  of  the  second 
oath.  The  first  one  is  taken  and  filed  merely 
to  be  a  public  and  recorded  notice  of  the  in- 
tention to  become  a  citizen.  In  re  Butter- 
worth,  (1846)  1  Woodb.  &  M.  (U.  S.)  323. 

The  omission  of  the  name  of  the  potentate 
is  immaterial  when  the  declaration  follows 
the  language  of  the  statute  and  the  sovereign 
is  referred  to  by  title.  Ex  p.  Smith,  (1847) 
8  Blackf.  (Ind.)  395. 

Proof  of  declaration.  —  Under  this  section 
the  essential  fact  of  declaration  is  always  de- 
cisively shown  by  the  production  of  the  record 
or  by  due  certificate  thereof.  In  re  Fronas- 
cone,  (1900)  99  Fed.  Rep.  48.  See  State  v. 
Barrett,  (1889)  40  Minn.  65. 

The  certificate  of  an  intention  to  become  a 
citizen  is  the  only  proof  received  of  that  fact. 
Berry  v.  Hull,  (1892)  6  N.  Mex.  643. 


{Oath  to  support  the  Constitution  of  the  United  States,^  Second.  He 
shall,  at  the  time  of  his  application  to  be  admitted,  declare,  on  oath,  before  some 
one  of  the  courts  above  specified,  that  he  will  support  the  Constitution  of  the 
United  States,  and  that  he  absolutely  and  entirely  renounces  and  abjures  all 
allegiance  and  fidelity  to  every  foreign  prince,  potentate,  state,  or  sovereignty ; 
and,  particularly,  by  name,  to  the  prince,  potentate,  state,  or  sovereignty  of 
which  he  was  before  a  citizen  or  subject;  which  proceedings  shall  be  recorded 
by  the  clerk  of  the  court. 


Act  of  April  14,  1802,  ch.  28,  2  Stat.  L. 
153. 

One  who  is  unable  to  read  and  write  is 
eligible  for  naturalization  if  it  be  shown 
that  he  is  a  man  of  good  moral  character. 
In  re  Rodriguez,    (1897)   81  Fed.  Rep.  355. 

A  foreigner  who  could  not  read  and  write 
the  English  language,  but  stated  that  he  had 


lived  in  the  United  States  six  years  and  had 
read  the  CJonstitution  of  the  United  States 
in  his  own  language,  and  did  not  know  thp 
name  of  the  President  of  the  United  States, 
but  spoke  of  George  Washington  as  Presi- 
dent, was  held  not  quflUfied  for  citizenship. 
In  re  Kanakanian,  (18S0)  6  Utah  259. 


[Residence  in  United  States,  or  States,  and  good  moral  chaa^a^ter.']  Third. 
It  shall  be  made  to  appear  to  the  satisfaction  of  the  court  admitting  such  alien 
that  he  has  resided  within  the  United  States  five  vears  at  least,  and  within  the 
State  or  Territory  where  such  court  is  at  the  time  held,  one  year  at  least;  and 
that  during  that  time  he  has  behdved  as  a  man  of  a  good  moral  character, 
attached  to  the  principles  of  the  Constitution  of  the  United  States,  and  well 
disposed  to  the  good  order  and  happiness  of  the  same;  but  the  oath  of  the 
applicant  shall  in  no  case  be  allowed  to  prove  his  residence. 


Naturalization  petitions  must  be  filed  at 
or  before  the  time  of  their  presentation,  and 
judgment  upon  them  will  be  formally  entered 
as  well  in  cases  where  it  is  adverse  as  in 
those  in  which  it  is  favorable  in  the  petition. 
In  re  Bodek,  (1894)  63  Fed.  Rep.  814. 

A  mere  declaration  of  intention,  with 
length  of  residence  and  an  intention  never  to 
return  to  the  country  of  nativity,  can  have 
the  effect  of  naturalization.  Lanz  v.  Randall, 
(1870)  4  Dill.  (U.  S.)  425.  ^e  also  Baird 
i\  Byrne,  (1854)  3  Wall.  Jr.  (C.  C.)  1; 
Johnson  i?.  U.  S.,  (1893)  29  Ct.  CI.  1.  See 
State  V,  Barrett,  (1889)  40  Minn.  65,  as  to 
qualification  to  serve  as  a  juror  after  mak- 
ing the  declaration. 

A  petition  for  naturalization  must  allege 
the  existence  of  all  facts  and  the  fulfilment 


of  all  conditions  upon  the  existence  and  ful- 
filment of  which  the  statutes  which  confer 
the  right  asserted  have  made  it  dependent. 
In  re  Bodek,  (1894)  63  Fed.  Rep.  814. 

The  burden  rests  upon  the  petitioner  to 
establish  the  allegations  of  a  petition  for 
naturalization  by  such  evidence  as  the  law 
has  made  requisite.  In  re  Bodek,  (1894)  63 
Fed.  Rep.  814. 

Residence  must  be  proved  by  testimony  in 
open  court,  and  not  by  affidavits.  Matter  of 
,  (1845)  7  Hill  (N.  Y.)  137. 

Good  moral  character  and  sound  principles 
must  be  proved  by  testimony  in  open  court, 

and   not  bv  affidavits.     Matter   of   , 

(1845)  7  Hill   (N.  Y.)  137. 

The  behavior  of  the  applicant  during  all 
the  time  of  his  residence  within  the  United 
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States  is  material.  The  fact  that  he  has  be- 
haved as  a  man  of  good  moral  character 
during  the  five  years  immediately  preceding 
his  application,  but  has  not  so  behaved  dur- 
ing his  residence  prior  thereto,  does  not  en- 
title him  to  citizenship.  In  re  Spenser, 
(1878)  5  Sawy.  (U.  S.)  195. 

One  who  has  committed  perjury  has  so 
far  behaved  as  a  man  of  bad  moral  character 
as  to  disqualify  him  for  citizenship.  In  re 
Spenser,  (1878)  6  Sawy.  (U.  S.)  195. 

Bocialisi.  — In  Ex  p.  Sauer,  (1891)  81 
Fed.  Rep.  355  note,  the  court  refused  to  grant 
naturalization  to  a  socialist,  native  of  Ger- 
many ,whose  views,  as  expounded  to  the  court, 
were  held  to  be  antagonistic  to  the  principles 
of  the  Constitution  of  the  United  States. 

"  The  powers  conferred  upon  the  courts  are 
judicial,  and  not  ministerial  or  clerical,  and 
consequently  these  powers  cannot  be  dele- 
gated to  the  clerks,  but  must  be  exercised  by 
the  court."  Matter  of  Clark,  (1854)  18 
Barb.  (N.  Y.)  446. 

Condusiveness  of  record.  —  An  adjudica- 
tion by  a  court  of  competent  authority,  upon 
such  hearing  and  finding  of  facts  as  the  law 
prescribes,  that  a  person  be  admitted  to 
citizenship,  is  a  judicial  act,  and  has  the 
force  and  effect  of  a  judgment.  (1874)  14 
O^.  Atty.-Gen.  509.  See  also  Matter  of 
Christcm,  (1878)  43  N.  Y.  Super.  Ct.  523; 
In  re  Bodek,  (1894)  63  Fed.  Rep.  813;  Mc- 
Carthy r.  Marsh,  (1851)  5  N.  Y.  263;  State 
1?.  MacDonald,  (1877)  24  Minn.  48.  And 
also  Banks  v.  Walker,  (1848)  3  Barb.  Ch. 
(N.  Y.)  438,  as  to  the  record  being  invalid 
on  its  face. 

A  judgment  in  a  naturalization  proceeding, 
when  entered  on  the  record  and  in  legal  form, 
closes  all  inquiry,  and,  like  every  other  judg- 
ment, is  complete  evidence  of  its  own  valid- 
ity. Spratt  V.  Spratt,  (1830)  4  Pet.  (U.  S.) 
406.  See  also  Green  v.  Salas,  (1887)  31  Fed. 
Rep.  106;  Stark  t?. Chesapeake  Ins.  Co.,  (1813) 
7  Cranch  (U.  S.)  420;  The  Acorn,  (1870)  2 
Abb.  (U.  S.)  434;  People  t7.  McGowan, 
(1875)  77  111.  644;  Ritchie  v.  Putnam, 
(1835)  13  Wend.  (N.  Y.)  524;  Com.  v, 
Towles,  (1835)  5  Leigh  (Va.)  743;  Mc- 
Daniel  v.  Richards,  (1821)  1  McCord  L. 
(S.  Car.)  187;  State  v.  Hoeflinger,  (1874) 
35  Wis.  393.  But  see  Vaux  v,  Nesbit,  ( 1826) 
I  McCord  Eq.  (S.  Car.)  362. 

Inaccurate  statements  in  the  recitals  do 
not  impair  the  validity  and  efficiency  of  the 
record.  In  re  McCoppin,  (1869)  5  Sawy. 
(U.  S.)  630. 

The  usual  proof  of  naturalization  is  a  copy 
of  the  record  admitting  the  applicant,  al- 
though in  some  instances  there  may  be  facts 
from  which,  in  the  absence  of  the  record,  the 
jury  may  be  allowed  to  infer  that  a  person 
having  the  requisite  qualifications  to  become 
1  citizen  had  been  duly  naturalized.  Contzen 
r.  U.  S.,  (1900)   179  U.  S.  191. 

Where  no  record  of  naturalization  can  be 
produced,  evidence  that  a  person  having  the 
requisite  qualification  to  become  a  citizen 
did  in  fact  and  for  a  long  time  vote  and  hoM 
office  and  exercise  the  rights  belonging  to 
citizens,  is  sufficient  to  warrant  a  jury  in 
inferring  that  he  had  been  duly  naturalized 


as  a  citizen.  Boyd  r.  Thayer,  (1892)  143 
U.  S.  178.  See  Blight  v,  Rochester,  (1822) 
7  Wheat.  (U.  S.)  546. 

Where  a  record  has  been  lost  or  destroyed, 
or  by  reason  of  lapse  of  time  and  the  death  of 
the  person  naturalized  the  record  cannot  be 
produced,  secondary  evidence  is  admissible  to 
prove  naturalization.  Strickley  v.  Hill,  (1900) 
22  Utah  268.  See  also  Hogan  t?.  Kurtz, 
(1876)  94  U.  S.  773;  Kreitz  v.  Behrens- 
meyer,  (1888)  125  III.  141;  People  v,  Mc- 
Nally,  (Supm.  Ct.  Spec.  T.  1880)  59  How.  Pr. 
(N.  Y.)  500;  Sasportas  v.  De  la  Motta, 
(1858)  10  Rich.  £q.  (S.  Car.)  38;  Nalle  t?. 
Fen  wick,  (1826)  4  Rand.  (Va.)  585. 

In  the  absence  of  proof  of  the  loss  or  de- 
struction of  the  record,  the  method  of  prov- 
ing the  record  is  by  the  production  of  the 
record  itself  or  an  extract  from  it.  A  certifi- 
cate of  the  clerk  is  not  such  a  record,  nor  is 
a  book  purporting  to  be  a  register  of  the 
names  of  aliens  admitted  to  citizenship  on 
which  the  applicant's  name  appears.  Green 
V,  S^las,  (1887)  31  Fed.  Rep.  106.  See  also 
Miller  v.  Reinhart,  (1855)  18  Ga.  239. 

Supplying  deficiencies  in  the  record.  —  It  is 
not  competent  to  supply  alleged  deficiencies 
in  the  record  by  parol  evidence ;  if  the  record 
is  not  correctly  made  up  or  is  lost  or  de- 
stroyed, it  should  be  perfected  or  replaced  by 
appropriate  proceedings  in  the  court  where  the 
judgment  was  pronounced.  Green  v.  Salas, 
(1887)  31  Fed.  Rep.  106.  See  also  Belcher 
V,  Farren,  (1891)  89  Cal.  78. 

The  court  has  no  power  to  make  up  a  record 
nunc  pro  tunc,  when  it  appears  that  whatever 
certificate  was  given  to  the  petitioner  at  the 
time  of  the  alleged  proceedings,  no  record  at 
all  was  made  of  the  antecedent  steps  taken. 
Matter  of  Desty,  (N.  Y.  Super.  Ct.  Spec.  T. 
1880)  8  Abb.  N.  Cas.  (N.  Y.)  250. 

Sufficiency  of  record.  —  In  In  re  Coleman, 
1879)  15  Blatchf.  (U.  S.)  406,  it  was  held 
that  the  record  was  sufficient  when  the  papers 
issued  in  the  naturalization  proceedings  were 
filed  and  an  entry  made  in  the  "naturaliza- 
tion index"  and  a  certificate  of  naturaliza- 
tion was  issued  to  the  applicant.  See  Matter 
of  Christern,  (1878)  43  N.  Y.  Super.  Ct.  523. 

Parol  proof  of  naturalization.  —  Naturali- 
zation is  a  judicial  proceeding  and  can  only 
be  effected  in  a  court  of  record  having  a  seal 
and  a  clerk,  and  must  be  entered  of  record. 
Like  any  other  judicial  record,  it  must  be 
proved  by  the  record  itself  or  a  properly  ex- 
emplified copy  thereof,  or  by  proof  of  its  loss 
or  destruction.  "  There  are,  however,  certain 
limitations  to  this  rule,  for  after  proper  proof 
of  the  naturalization  of  the  parents  of  alien 
children,  who  were  under  twenty-one  years  of 
age,  and  residents  of  the  United  States  at  the 
time  their  parents  were  naturalized,  parol 
evidence  may  be  received  to  prove  the  minor- 
ity and  residence  of  the  children  in  order  to 
show  that  they  are  citizens  (R.  S.  sec. 
2172)  ;  and  proof  of  naturalization  may  also 
be  by  the  parol  evidence  of  the  party,  in  the 
form  of  an  affidavit,  in  proceedings  concern- 
ing mining  claims,  by  virtue  of  section  2321 
of  the  Revised  Statutes  of  the  United  Stotes," 
hut  parol  evidence  is  not  admissible  in  any 
other  cases.     Prentice  v.  Miller,    (1890)    82 
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Cal.  570.  See  also  Slade  t7.  Minor.  (1817)  2 
Cranch  (C.  C.)  139;  Gagnon  v.  U.  S.,  (1902) 
38  Ct.  CI.  10;  Dryden  v,  Swinburne,  (1882) 
20  W.  Va.  89. 

An  alien  seaman,  having  only  declared  his 
intention  and  having  served  three  years,  can- 
not be  admitted  as  a  citizen  under  this  sec- 
tion, which  requires  five  years'  residence. 
Sec.  2174,  R.  S.,  only  deems  such  a  person  a 
citizen  of  the  United  States  for  a  certain  pur- 
pose, to  wit,  for  the  purpose  of  manning  and 
serving  on  board  a  merchant  vessel  of  the 
United  States  and  for  all  purposes  of  protec- 
tion as  an  American  citizen.  (1883)  17  Op. 
Atty.-Gen.  634. 

In  In  re  An  Alien,  (1842)  1  Fed.  Cas.  No. 
201a,  it  was  held  that  the  Act  of  1802  could 
not  prevent  an  alien  who  had  come  to  the 
United  States  and  acquired  a  domicil  there, 
with  intent  to  make  it  his  permanent  home, 
from  obtaining  his  naturalization  although  he 
had  not  stayed  uninterruptedly  in  the  country 
the  full  period  of  five  years.  One  employed  as 
a  seaman,  being  constantly  engaged  in  that 
employment  except  at  short  intervals  between 
ending  one  voyage  and  going  out  upon  an- 
other, has  the  necessary  qualification  of  resi- 
dence. 

One  who  deserted  from  a  British  ship  of 
war,  enlisted  on  board  an  American  frigate, 


continued  in  the  United  States  navy  through 
the  war  of  1812  and  for  several  years  sub^ 
quently,  and  since  that  time  has  followed  the 
seas  constantly,  sometimes  in  the  merchant 
and  at  other  times  in  the  United  States  ser- 
vice, was  held  not  to  have  acquired  a  resi- 
dence in  the  United  States  to  entitle  him  to 
naturalization.  '^  His  being  on  board  a  pub- 
lic vessel  would  not  constitute  a  residence 
which  would  afterwards  go  on,  because,  as  has 
already  been  indicated,  under  the  Act  of  1802 
the  •  residence  must  have  its  commencement 
within  the  territory  of  the  country."  Anony- 
mous, ( 1846)  4  N.  Y.  Leg.  Obs,  98,  1  Fed.  Gas. 
No.  465. 

For  fraud  in  obtaining  a  certificate  of  de- 
cree of  naturalization  in  a  state  court,  the 
United  States  may  sue  for  its  cancellation  in 
a  federal  court.  U.  S.  17.  Norsch,  (1890)  42 
Fed.  Rep.  417. 

"The  oath  of  the  applicant  shall  in  no 
case  be  allowed  to  prove  his  residence."  — 
Perjury  cannot  be  ajsisigned  to  an  oath  which 
is  extra-judicial,  and  an  indictment  for  that 
offense  cannot  be  predicated  upon  an  oath 
by  an  applicant  for  naturalization  that  he 
had  resided  within  the  state  one  year  prior 
to  the  making  of  the  application  for  naturali- 
zation. U.  S.  V,  Grottkau,  (1887)  30  Fed. 
Rep.  672. 


\Titles  of  nobility  to  be  renounced,']  Fourth.  In  case  the  alien  applying  to 
be  admitted  to  citizenship  has  home  any  hereditary  title,  or  been  of  any  of  the 
orders  of  nobility  in  the  kingdom  or  state  from  which  he  came,  he  shall,  in 
addition  to  the  above  requisites^  make  an  express  renunciation  of  his  title  or 
order  of  nobility  in  the  court  to  which  his  application  is  made,  and  his  renun- 
ciation shall  be  recorded  in  the  court 

[Persons  residing  in  the  United  S tides  before  Januao'y  29 y  1195.]  Fifth. 
Any  alien  who  was  residing  within  the  limits  and  under  the  jurisdiction  of  the 
United  States  before  the  twenty-ninth  day  of  January,  one  thousand  seven  hun- 
dred and  ninety-five,  may  be  admitted  to  become  a  citizen,  on  due  proof  made 
to  some  one  of  the  courts  above  specified,  that  he  has  resided  two  years,  at  least, 
within  the  jurisdiction  of  the  United  States,  and  one  year,  at  leasts  immediately 
preceding  his  application,  within  the  State  or  Territory  where  such  court  is  at 
the  time  held ;  and  on  his  declaring  on  oath  that  he  will  support  the  Constitu- 
tion of  the  United  States,  and  that  he  absolutely  and  entirely  renounces  and 
abjures  all  allegiance  and  fidelity  to  any  foreign  prince,  potentate,  state,  or 
sovereignty,  and,  particularly,  by  name,  to  the  prince,  potentate,  state,  or 
sovereignty  whereof  he  was  before  a  citizen  or  subject ;  and,  also,  on  its  appear- 
ing to  the  satisfaction  of  the  court,  that  during  such  term  of  two  years  he  has 
behaved  as  a  man  of  good  moral  character,  attached  to  the  Constitution  of  the 
United  States,  and  well  disposed  to  the  good  order  and  happiness  of  the  same; 
and  where  the  alien,  applying  for  admission  to  citizenship,  has  borne  any 
hereditary  title,  or  been  of  any  of  the  orders  of  nobility  in  the  kingdom  or 
state  from  which  he  came,  on  his,  moreover,  making  in  the  court  an  express 
renunciation  of  his  title  or  order  of  nobility.  All  of  the  proceedings,  required 
in  this  condition  to  be  performed  in  the  court,  shall  be  recorded  by  the  clerk 
thereof. 

[Persons  residing  between  June  18,  1798,  and  June  18,  ISW."]  Sixth. 
Any  alien  who  was  residing  within  the  limits  and  under  the  jurisdiction  of 
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the  United  States,  between  the  eighteenth  day  of  June,  one  thousand  seven 
hundred  and  ninety-eight,  and  the  eighteenth  day  of  June,  one  thousand  eight 
hundred  and  twelve,  and  who  has  continued  to  reside  within  the  same,  may  bo 
admitted  to  become  a  citizen  of  the  United  States  without  having  made  any 
previous  declaration  of  his  intention  to  become  such ;  but  whenever  any  person, 
without  a  certificate  of  such  declaration  of  intention,  makes  application  to  be 
admitted  a  citizen,  it  must  be  proved  to  the  satisfaction  of  the  court,  that  the 
applicant  was  residing  within  the  limits  and  under  the  jurisdiction  of  the 
United  States  before  the  eighteenth  day  of  June,  one  thousand  eight  hundred 
and  twelve,  and  has  continued  to  reside  within  the  same ;  and  the  residence  of 
the  applicant  within  the  limits  and  under  the  jurisdiction  of  the  United  States, 
for  at  least  five  years  immediately  preceding  the  time  of  such  application,  must 
be  proved  by  the  oath  of  citizens  of  the  United  States,  which  citizens  shall  be 
named  in  the  record  as  witnesses;  and  such  continued  residence  within  the 
limits  and  under  the  jurisdiction  of  the  United  States,  when  satisfactorily 
proved,  and  the  place  where  the  applicant  has  resided  for  at  least  five  years, 
shall  be  stated  and  set  forth,  together  with  the  names  of  such  citizens,  in  the 
record  of  the  court  admitting  the  applicant;  otherwise  the  same  shall  not  entitle 
him  to  be  considered  and  deemed  a  citizen  of  the  United  States.      [R.  S,'] 

Act  of  March  22,  1816,  ch.  32,  3  Stat.  L.  259;  Act  of  May  24,  1828,  ch.  116,  4  Stat.  L.  310. 


An  act  to  amend  the  Revised  Statutes  relating  to  naturalization. 
[Act  of  Feb.  1,   1876,  eh.  5,   19  Stat.  L.  2.1 

[Declaration  for  naturalization,  how  made.]  That  the  declaration  of  inten- 
tion to  become  a  citizen  of  the  United  States,  required  by  section  two  thousand 
one  hundred  and  sixty-five  of  the  Revised  Statutes  of  the  United  States,  may 
be  made  by  an  alien  before  the  clerk  of  any  of  the  courts  named  in  said  section 
two  thousand  one  hundred  and  sixty-five ;  and  all  such  declarations  heretofore 
made  before  any  such  clerk  are  hereby  declared  as  legal  and  valid  as  if  made 
before  one  of  the  courts  named  in  said  section.      \_19  Stat.  L.  2.] 


Taking  declaration  at  priTate  residence. — 
This  statute  does  not  grant  authority  to 
clerks  to  remoTe  records  from  the  proper 
place  of  their  custody  for  the  accommoda- 
tiop  of  parties.  A  declaration  taken  at  a 
private  residence,  to  which  place  and  for 
which  purpose  the  records  of  the  court,  in 
which  such  declarations  are  entered,  had 
been  taken,  is  of  doubtful  legality.  In  re 
Ungtiy,  (1887)   31  Fed.  Rep.  879. 


But  in  Andres  17.  Arnold,  (1889)  77  Mich. 
87,  it  was  held  that  the  language  of  this 
statute  makes  the  person  before  whom  the 
declaration  is  made,  and  only  the  person, 
material.  The  only  inquiry  recognized  is 
whether  the  oath  is  administered  within  the 
officer's  jurisdiction,  and  not  in  what  par- 
ticular building  or  place  it  may  be  admiu' 
istered. 


Sec.  2166.  [Aliens  honoraJbly  discharged  from  mUUwry  service.']  Any 
alien,  of  the  age  of  twenty-one  years  and  upward,  who  has  enlisted,  or  may 
enlist,  in  the  armies  of  the  United  States,  either  the  regular  or  the  volunteer 
forces,  and  has  been,  or  may  be  hereafter,  honorably  discharged,  shall  be  ad- 
mitted to  become  a  citizen  of  the  United  States,  upon  his  petition,  without  any 
previous  declaration  of  his  intention  to  become  such ;  and  he  shall  not  be  re- 
quired to  prove  more  than  one  year's  residence  within  the  United  States 
previous  to  his  application  to  become  such  citizen;  and  the  court  admitting 
such  alien  shall,  in  addition  to  such  proof  of  residence  and  good  moral  char- 
acter, as  now  provided  by  law,  be  satisfied  by  competent  proof  of  such  person's 
having  been  honorably  discharged  from  ^e  service  of  the  United  States. 
[B.  8.] 
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Act  of  July   17,    1862,   ch.   200,    12   Stat. 
L.  697. 

The  phrase  ''armies"  does  not  include 
"marine  corps."  In  re  Bailey,  (1872)  9. 
Sawy.  (U.  S.)  200.  See  Berry  v.  Hull,  (1802) 
6  N.  Hex.  643. 


Necessity  of  naturalization  proceeding. — 
All  the  privilege  given  by  this  section  i» 
to  do  away  with  the  declaration  of  inten- 
tion and  residing  ^ve  years  in  the  country. 
Berry  v,  Hull,   (1892)  6  N.  Mex.  643. 


[^Aliens  honorably  discharged  from  service  in  nauoy  or  marine  corps.'\ 

*  *  *  Any  alien  of  the  age  of  twenty-one  years  and  upward  who 
has  enlisted  or  may  enlist  in  the  United  States  Navy  or  Marine  Corps, 
and  has  served  or  may  hereafter  serve  five  consecutive  years  in  the 
United  States  Navy  or  one  enlistment  in  the  United  States  Marine 
Corps,  and  has  been  or  may  hereafter  be  honorably  discharged,  shall  be 
admitted  to  become  a  citizen  of  the  United  States  upon  his  petition, 
without  any  previous  declaration  of  his  intention  to  become  such ;  and 
the  court  admitting  such  alien  shall,  in  addition  to  proof  of  good  moral 
character,  be  satisfied  by  competent  proof  of  such  person's  service  in 
and  honorable  discharge  from  the  United  States  Navy  or  Marine  Corps : 

*  *     *     128  Stat.  L.  12i.] 

This  is  from  the  Naval  Appropriation  Act  of  July  26,  1894. 

Sec.  2167.  [Minor  residents.'\  Any  alien,  being  under  the  age  of  twenty- 
one  years,  who  has  resided  in  the  United  States  three  years  next  preceding  his 
arriving  at  that  age,  and  who  has  continued  to  reside  therein  to  the  time  he  may 
make  application  to  be  admitted  a  citizen  thereof,  may,  after  he  arrives  at  the 
age  of  twenty-one  years,  and  after  he  has  resided  five  years  within  the  United 
States,  including  the  three  years  of  his  minority,  be  admitted  a  citizen  of  the 
United  States,  without  having  made  the  declaration  required  in  the  first  con- 
dition of  section  twenty-one  hundred  and  sixty-five ;  but  such  alien  shall  make 
the  declaration  required  therein  at  the  time  of  his  admission ;  and  shall  further 
declare,  on  oath,  and  prove  to  the  satisfaction  of  the  courts  that,  for  two  years 
next  preceding,  it  has  been  his  bona-fide  intention  to  become  a  citizen  of  the 
United  States ;  and  he  shall  in  all  other  respects  comply  with  the  laws  in  regard 
to  naturalization.      [R.  S.] 


Act  of  May  26,  1824,  ch.  186,  4  Stat.  L.  69. 

In  general.  —  By  this  section  special  pro- 
yision  is  made  for  the  naturalization  of 
alien  minor  residents  on  attaining  majority 
by  dispensing  with  the  previous  declaration 
of  intention  and  allowing  three  years  of 
minority  on  the  five  years*  residence  re- 
quired; but  such  alien  is  obliged,  at  the 
time  of  his  admission,  to  take  the  oath  to 
support  the  Constitution  and  of  renuncia- 
tion of  all  aUegiance  and  fidelity  to  any  for- 
eign sovereign,  in  court,  and  also  to  declare 
on  oath  and  prove  to  the  satisfaction  of 
the  court  that  for  two  years  next  preced- 
ing it  had  been  his  hona  fide  intention  to 
become  a  citizen  of  the  United  States;  and 
in  all  other  respects  to  comply  with  the 
laws  in  regard  to  naturalization.  Contzen 
V.  U.  S.,   (1900)   179  U.  S.  195. 

Any  day  after  the  applicant  arrives  at  the 
age  of  twenty-one  years,  without  his  having 
made  a  previous  declaration,  application 
may  be  made  for  naturalization  under  this 
section.  "A  construction  of  the  statute 
that  would  make  a  residence  of  two  years, 


after  he  arrives  at  the  age  of  twenty-one, 
necessary,  would  be  in  conflict  with  the 
language  of  the  section,  which  provides  that 
he  may  be  admitted  to  citizenship  'after  he 
arrives  at  the  age  of  twenty-one  years,"* 
Schutz's  Petition,  (1886)  64  N.  H.  241. 

"Residence." —  In  In  re  An  Alien,  (1842) 
1  Fed.  Gas.  No.  201a,  it  was  held  that  the 
term  **  residence  "  in  the  Act  of  1824  was  used 
in  its  general  sense  without  the  specifica- 
tion of  a  restriction  as  to  the  mode  oi  its  ex- 
ercise or  enjoyment.  It  meant  a  residence  of 
a  continuous  character;  but  absence  from  the 
domicil  in  the  regular  transaction  of  a  man's 
vocation  or  business,  as  that  of  a  sailor,  did 
not  divest  his  residence. 

A  person  who  is  called  upon  by  an  appli- 
cant for  naturalization  to  testify  as  to  the 
fact  of  residence  for  three  years  cannot  de- 
fend against  an  accusation  of  having  made 
n  false  oath  in  that  regard,  upon  the  ground 
that  the  oath  was  not  required  by  the  natu- 
ralization laws  inasmuch  as  the  applicant 
might  have  established  the  fact  by  his  own 
oath.    An  oath  so  taken  is  at  least  an  ''au- 
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thorized"  oath  within  the  meaning  of  sec. 
5424,  R.  S.  tr.  S.  V,  Lehman,  (1880)  39 
Fed.  Rep.  49. 

Proof  of  intention  to  become  a  citizen. — 
This  section  requires  that  every  applicant 
shall  establish  the  existence  of  the  requisite 
intention  to  become  a  citizen,  as  in  the  case 
of  other  aliens,  for  at  least  two  years  prior 
to  his  admission  to  citizenship,  but  may  do 
this  by  any  relevant  and  competent  evidence 
which  shall  "  prove  to  the  satisfaction  of  the 
court "  the  truth  of  his  own  deposition.  The 
vague  oral  statement  of  a  single  witness 
which  is  commonly  offered  under  this  section 
in  substitution  for  the  documentary  evidence 
required  by  sec.  2165,  R.  S.,  cannot  safely  be 
relied  upon.  In  re  Fronascone,  (1900)  99 
Fed.  Rep.  48.  See  also  In  re  Randall,  ( 1880) 
14  Phila.  (Pa.)  224,  37  Leg.  Int.  (Pa.)  377. 

In  addition  to  the  proof  required  by  sec. 
2165,  R.  S.,  applicants  under  this  section 
must  prove  the  particular  facts  in  respect  to 
residence  and  age  which  this  section  requires 
to  be  established;  and  insismuch  as  a  dec- 
laration of  intention  two  years  prior  to  ad- 
mission is  dispensed  with  only  on  condition 
that  a  like  declaration  shall  be  made  at  the 
time  of  admission,  and  that  the  applicant 
shall  then  further  declare  on  oath,  and  prove 
to  the  satisfaction  of  the  court,  that  for  two 
years  next  preceding  it  has  been  his  bona 
fide  intention  to  b^ome  a  citizen  of  the 
United  States,  it  is  necessary,  not  only  that 
these  declarations  shall  be  made  under  oath, 
but  also  that  they  shall  be  supplemented  by 
proof  that  the  applicant  has,  for  the  desig- 
nated period,  actually  purposed  to  become  a 
citizen  of  this  country.  In  re  Bodeky  (1894) 
63  Fed.  Rep.  814. 

When  the  application  is  made  under  this 
section  it  is  not  necessary  to  have  made  or 
to  make  the  declaration  required  in  the  first 
condition  of  sec.  2165,  R.  8.;  but  it  is  nec- 
essary to  make  the  declaration  required 
therein,  that  is,  in  sec.  2165,  at  the  time  of 
admission.  By  this  is  meant  the  declaration 
required  by  sec.  2165  to  be  made  at  the  time 
of  admission;  that  is,  the  declaration  re- 
required  by  the  second  condition  of  sec.  2165. 
State  r.  MacDonald,  (1877)  24  Minn.  57. 

Merely  making  the  declaration  of  intention, 
without  a  compliance  with  any  of  the  other 
conditions  prescribed  by  law,  does  not  make 
a  party  a  citizen.  That  he  had  resided  within 


the  United  States,  as  boy  and  man,  long 
enough  to  qualify  him  to  become  a  citizen, 
is  not  material.  Minneapolis  v,  Reum,  (G. 
C.  A.  1893)  56  Fed.  Rep.  576.  See  also  Maloy 
f?.  Duden,  (1885)  25  Fed.  Rep.  673;  Berry  t?. 
Hull,  (1892)  6  N.  Mex.  643. 

The  declaration  must  be  under  oath,  as  is 
required  by  sec.  2165  (1).  U.  S.  t?.  Walsh, 
(1884)  22  Fed.  Rep.  644. 

Conclusiyeness  of  record.  —  When  the  rec- 
ord shows  that  a  court  having  jurisdiction 
upon  evidence  required  by  this  section  ad- 
judged that  the  applicant  be  admitted  to 
citizenship,  it  is  a  judicial  act  and  has  the 
force  and  effect  of  a  judgment.  (1874)  14 
Op.  Atty.-Gen.  510.  See  also  U.  S.  t?.  Walsh, 
(1884)  22  Fed.  Rep.  644;  State  v,  MacDon- 
ald,  (1877)  24  Minn.  59. 

Proceedings  in  a  court  of  record  under  this 
legislation  are  judicial  and  result  in  a  judg- 
ment which  can  be  impeached  only  as  other 
judicial  judgments  may  be.  "The  funda- 
mental principle  that,  in  the  absence  of  a  stat- 
ute of  authorization,  only  the  United  States 
can  proceed  judicially  to  recall  or  rescind 
franchises  granted  by  them,  has  peculiar 
force  with  reference  to  citizenship,  as  to 
which  so  great  a  variety  of  interests,  politi- 
cal and  individual,  of  high  importance,  is  con- 
cerned that  the  jurisdiction  of  inquiry  should 
be  especially  fixed  and  limited."  Pintsch 
Compressing  Co.  v,  Berlin,  (1897)  84  Fed. 
Rep.  140. 

A  judgment  in  naturalization  proceedings 
is  conclusive  and  cannot  be  set  aside  on  the 
ground  that  the  petition  for  naturalization 
was  false.  U.  S.  v.  Gleason,  (1897)  78  Fed. 
Rep.  396,  affirmed  (1898)  90  Fed.  Rep.  778. 

Amending  proceedings  nunc  pro  tunc. — 
The  record  of  naturalization  proceedings  upon 
a  proper  application  and  showing  may  be 
amended  nunc  pro  tunc  by  the  court  so  as  to 
correct  an  error  of  the  clerk  and  make  the 
record  conform  to  the  truth.  State  t?.  Mac- 
Donald,  (1877)   24  Minn.  58. 

Relation  to  section  2172,  S.  S.  —  This  sec- 
tion does  not  embrace  the  case  of  a  minor  who 
became  invested  with  citizenship  by  virtue  of 
the  marriage  of  his  mother  to  a  naturalized 
citizen  of  the  United  States,  but  only  such 
minors  as  are  aliens  when  they  reach  their 
majority.  U.  S.  V.  Kellar,  (1882)  13  Fed. 
Rep.  82. 


Sec.  2168.  [Widow  and  children  of  declarants.']  When  any  alien,  who 
Las  complied  with  the  first  condition  specified  in  section  twenty-one  hundred 
and  sixty-five,  dies  before  he  is  actually  naturalized,  the  widow  and  the  children 
of  such  alien  shall  be  considered  as  citizens  of  the  United  States,  and  shall  be 
entitled  to  all  rights  and  privileges  as  such,  upon  taking  the  oaths  proscribed 
[sic]  by  law.      [R.  8.] 

Act  of  March  26,  1804,  ch.  47,  2  Stat.  L.  293. 


Sec.  2169.  [Aliens  of  African  nativity  and  descerd.']  The  provisions  of 
this  Title  shall  apply  to  aliens  being  free  white  persons,  and  to  aliens  of  African 
nativity  and  to  persons  of  African  descent.      [U.  S.] 
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Act  of  July  14,  1870,  cb.  254,  16  Stat.  L. 
256. 

This  section  was  amended  by  Act  of  Feb. 
18,  1875,  ch.  80,  18  Stat.  L.  318,  by  adding 
after  the  word  "aliens,"  where  it  first  ap- 
pears in  such  section,  the  words  "being  free 
white  persons,  and  to  aliens,"  so  as  to  make 
the  section  read  as  above  given. 

"This  title/'  above  referred  to,  is  title 
XXX.  of  the  Revised  Statutes,  "  Naturaliza- 
tion." 

Caucasian  or  white  races  and  the  African 
races  only  are  entitled  to  naturalization,  and 
all  others  are  excluded.  In  re  Kanaka  Nian, 
(1889)  6  Utah  261. 

Married  women  may  be  naturalized  with- 
out the  concurrence  of  the  husband.  Priest 
V,  Cummings,  (1837)  16  Wend.  (N.  Y.)  617. 
See  also  Priest  v,  Cummings,  ( 1838)  20  Wend. 
(N.  Y.)  338;  Brown  i;.  Shilling,  (1856)  9 
Md.  74. 

But  in  In  re  Langtry,  (1887)  31  Fed.  Rep. 
879,  on  a  report  that  the  applicant's  husband 
was  living  in  England  as  a  British  subject, 
the  court  said  in  a  note :  "  If  this  be  so,  the 
question  will  arise,  on  her  application  for 
final  naturalization  papers,  whether  she  can 
be  naturalized  in  this  country.  No  person 
can  be  a  citizen  of  two  coimtries;  and  a  wife 
is  by  law  a  citizen  of  her  husband's  country." 

A  native  of  Mexico,  whatever  may  be  his 
status  viewed  solely  from  the  point  of  the 
ethnologist,  is  embraced  within  the  spirit  and 
intention  of  our  laws  upon  naturalization, 
and  his  application  should  be  granted  if  he 
is  shown  by  the  testimony  to  be  a  man  at- 
tached to  the  principles  of  the  Constitution 
and  well  disposed  to  the  good  order  and  happi- 
ness of  society.  In  re  Rodriguez,  (1897)  81 
Fed.  Rep.  337. 


A  native  of  the  Hawaiian  Islands  is  not 
eligible  for  naturalization.  In  re  Kaaa- 
kanian,   (1889)   6  Utah  259. 

An  Indian,  native  of  British  Columbia,  is 
not  entitled  to  naturalization.  Section  2103, 
R.  S.,  and  the  Act  of  Feb.  8,  1887,  provide  the 
only  way  by  which  Indians  may  become  citi- 
zens of  the  United  States.  In  re  Bui  ton, 
(1900)    1  Alaska  111. 

A  person  of  half  Indian  blood,  whose  father 
was  a  white  Canadian  and  his  mother  an  In- 
dian woman,  is  not  a  "  white  person  "  within 
the  meaning  of  the  statute.  In  re  Caniille, 
(1880)  6  Fed.  Rep.  256. 

Mongolians  and  persons  belonging  to  the 
Chinese  race  are  not  included  in  this  Act, 
and  a  certificate  of  naturalization  obtained  by 
such  a  person  is  void  on  its  face.  In  re  Gee 
Hop,  (1895)  71  Fed.  Rep.  274.  See  also  In 
re  Hong  Yen  Chang,  (1890)  84  Cal.  163. 

Chinese  persona  not  bom  in  this  oountiy 
have  never  been  recognized  as  citizens  of  the 
United  States,  nor  authorized  to  become  such 
under  the  naturalization  law.  Fong  Yue  Ting 
17.  U.  S.,  (1893)  149  U.  S.  716.  See  also  In 
re  Ah  Yup,  (1878)  5  Sawy.  (U.  S.)  155; 
(1894)  21  Op.  Atty.-Gen.  37.  See  U.  S.  r. 
Wong  Kim  Ark,  (1898)  169  U.  S.  640.  See 
also  section  14  of  the  Chinese  Exclusion  Act, 
22  Stat.  L.  61,  given  in  vol.  1,  p.  784.  But 
see  the  Act  of  April  30,  1900,  section  4,  given 
in  vol.  3,  p.  187,  as  to  Chinese  persons  who 
were  citizens  of  the  republic  of  Hawaii  on 
Aug.  12,  1808. 

One  of  the  Japanese  raoe  is  not  eligible,  un- 
der the '  naturalization  laws,  to  citizenship, 
and  a  judgment  admitting  such  a  person  is 
void.  In  re  Yamashita,  ( 1902)  30  Wash.  234. 
See  also  In  re  Saito,  (1894)  62  Fed.  Rep. 
126. 


Sec.  2170.  [Residence  of  five  years  va  United  States.']  No  alien  shall  be 
admitted  to  become  a  citizen  who  has  not  for  the  continued  term  of  five  years 
next  preceding  his  admission  resided  within  the  United  States.      [22.  8.] 


Act  of  March  3,  1813,  ch.  42,  2  Stat.  L. 
811. 

Seaman.  —  One  who  deserted  from  a  Brit- 
ish ship  of  war,  enlisted  on  board  an  Ameri- 
can frigate,  continued  in  the  United  States 
navy  through  the  war  of  1812  and  for  several 
years  subsequently,  and  since  that  time  had 
followed  the  seas  constantly,  sometimes  in  the 
merchant,  and  at  other  times  in  the  United 
States  service,  was  held  not  to  have  acquired 


a  residence  in  the  United  States  to  entitle 
him  to  naturalization.  "  His  being  on  board 
a  public  vessel  would  not  constitute  a  resi- 
dence which  would  afterwards  go  on,  because, 
as  has  already  been  indicated,  under  the  Act 
of  1802,  the  residence  must  have  its  com- 
mencement within  the  territory  of  the 
country."  Anonymous,  (1846)  4  N.  Y.  L(^. 
Obs.  98,  1  Fed.  Cas.  No.  465. 


Sec.  21 71 .  [Alien  enemies  not  admitted.']  No  alien  who  is  a  native  citizen 
or  subject,  or  a  denizen  of  any  country,  state,  or  sovereignty  with  which  the 
United  States  are  at  war,  at  the  time  of  his  application,  shall  be  then  adniitte<l 
to  become  a  citizen  of  the  United  States ;  but  persons  resident  within  the  United 
States,  or  the  Territories  thereof,  on  the  eighteenth  day  of  June,  in  the  year 
one  thousand  eight  hundred  and  twelve,  who  had  before  that  day  made  a  dec- 
laration, according  to  law,  of  their  intention  to  become  citizens  of  the  United 
States,  or  who  were  on  that  day  entitled  to  become  citizens  without  making 
such  declaration,  may  be  admitted  to  become  citizens  thereof,  notwithstanding 
they  were  alien  enemies  at  the  time  and  in  the  manner  prescribed  by  the  laws 
heretofore  passed  on  that  subject ;  nor  shall  anything  herein  contained  be  taken 
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or  construed  to  interfere  with  or  prevent  the  apprehension  and  removal,  agree- 
ably to  law,  of  any  alien  enemy  at  any  time  previous  to  the  actual  naturalization 
of  such  alien.      [iZ.  5.] 


Act  of  April  14,  1802,  ch.  28,  2  Stat.  L. 
153;  Act  of  July  30,  1813,  ch.  36,  3  Stat.  L. 
63. 

DecUratioii  of  intention  by  alien  enemy. 
—  Ixk  Emp.  Newman,  (1813)  2  Gall.  (U.  S.) 
11,  it  was  said  that  the  Act  of  July  30,  1813, 


enabled  persons  who  before  the  war  had  made 
the  preparatory  declaration  to  become  citi- 
zens in  the  same  manner  as  if  war  had  not 
intervened,  but  conferred  no  privilege  on  other 
persons  to  make  the  declaration  of  intention 
to  become  citizens. 


Sec.  2172.  [^Children  of  persons  naiuraZized  under  certain  Icuws  to  be 
dtizens.'l  The  children  of  persons  who  have  been  duly  naturalized  under  any 
law  of  the  United  States,  or  who,  previous  to  the  passing  of  any  law  on  that 
subject,  by  the  Government  of  the  United  States,  may  have  become  citizens  of 
any  one  of  the  States,  under  the  laws  thereof,  being  under  the  age  of  twenty- 
one  years  at  the  time  of  the  naturalization  of  their  parents,  shall,  if  dwelling 
in  the  United  States,  be  considered  as  citizens  thereof;  and  the  children  of 
persons  who  now  are,  or  have  been,  citizens  of  the  United  States,  shall,  though 
bom  out  of  the  limits  and  jurisdiction  of  the  United  States,  be  considered  as 
citizens  thereof;  but  no  person  heretofore  proscribed  by  any  State,  or  who 
has  been  l^ally  convicted  of  having  joined  the  army  of  Great  Britain  during 
the  Kevolutionary  War,  shall  be  admitted  to  become  a  citizen  without  the  con- 
sent of  the  legislature  of  the  State  in  which  such  person  was  proscribed.    [22.  S.] 

Act  of  April  14,  1802,  ch.  28,  2  Stat.  L. 
155. 

Prospective.  —  In  U.  S.  v,  Kellar,  (1882) 
13  Fed.  Bep.  84,  the  court  said  that  the  Act 
of  1802,  from  which  this  section  was  taken, 
was  not  temporary  in  its  operation  nor 
limited  to  cases  arising  previous  to  its  pas- 
sage. "It  is  quite  certain  that  the  repro- 
duetion,  in  section  2172  of  the  revision  of 
the  statutes,  of  the  principle  emhodied  in  the 
Act  of  1802  was  for  the  purpose  of  declaring, 
as  the  established  policy  of  the  government, 
that  the  children  of  persons  who  have  been 
duly  naturalized  under  any  law  of  the  United 
States,  being  under  the  age  of  twenty-one 
years  at  the  time  of  the  naturalization  of 
their  parents,  shall,  if  dwelling  in  the  United 
States,  be  considered  as  citizens  thereof.*' 
See  also  Boyd  v.  Thayer,  (1892)  143  U.  S. 
177;  SUte  v.  Andriano,  (1887)  92  Mo.  70. 

TliiB  statute  confers  the  right  of  citizenship 
on  the  minor  children  of  a  father  duly  natu- 
ralized when  such  minor  children,  at  the  time 
of  the  naturalization  of  the  father,  were  re- 
siding with  him  and  were  residents  of  this 
eountiy.  State  v,  Andriano,  (1887)  92  Mo. 
70.  See  also  Rezroth  v.  Schein,  (1903)  206 
lU.  80. 

Intent  to  return  to  country  of  birth.  —  By 
the  naturalization  of  the  father  the  right  of 
citizenship  may  be'  regarded  as  having  been 
conferred  by  virtue  of  this  section  upon  his 
son,  who  was  in  his  minority  at  the  time  of 
such  naturalization,  and  was  then,  and  had 
been  for  some  five  years  previous,  residing  or 
dwelling  in  the  United  States.  The  right  of 
the  son  to  a  passport  is  not  affected  by  the 
drcnmstanoe  that  he  contemplates  taking  up 
a  residence  and  engaging  in  business  in  the 
country  of  his  birth.  (1876)  15  Op.  Atty.- 
Gctt.  116. 

Minors  acquire  an  inchoate  status  by  the 
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declaration  of  intention  on  the  part  of  their 
parents.  Such  a  person  is  entitled  to  claim 
that  though  his  father  did  not  complete  his 
naturalization  before  he  had  attained  major- 
ity he  cannot  be  held  to  have  lost  the  in- 
choate status  he  acquired  by  his  father's 
declaration  of  intention,  and  that  subsequent 
acts  as  a  citizen  of  a  territory  entitled  him  to 
insist  upon  the  benefit  of  his  father's  act,  and 
placed  him  within  the  intent  and  meaning, 
effect,  and  operation  of  the  Acts  of  Congress 
in  relation  to  the  citizens  of  the  territory, 
and  that  he  was  made  a  citizen  of  the  United 
States  and  of  the  state  under  the  organic  and 
enabling  acts  and  the  Act  admitting  the  terri- 
tory as  a  state.  Boyd  r.  Thayer,  (1892)  143 
U.  S.  178. 

Though  the  child  does  not  come  to  the 
United  States  until  after  the  naturalization 
of  the  father,  the  privilege  of  the  statute  ope- 
rates. This  case  was  decided  on  the  Act  of 
1802.  Campbell  v.  Gordon,  (1810)  6  Cranch 
(U.  S.)   176. 

The  naturalization  of  a  mother  by  the 
judgment  of  a  competent  court  will  carry 
with  it  the  citizenship  of  her  minor  children 
dwelling  in  the  United  States  at  the  time  of 
such  naturalization.  Kreitz  t?.  Behrensmeyer, 
(1888)   125  III.  164. 

The  marriage  of  a  resident  alien  woman 
with  a  naturalized  citizen  renders  her,  by 
virtue  of  sec.  1994,  R.  S.,  a  citizen  of  the 
United  States  as  fully  as  if  she  had  complied 
with  all  the  provisions  of  the  statutes  upon 
the  subject  of  naturalization,  and  her  son, 
being  a  minor  and  dwelling  in  the  United 
States,  becomes  also,  ip80  facto,  a  citizen.  U. 
U.  S.  Kellar,  (1882)   13  Fed.  Rep.  82. 

Relation  to  section  1993,  S.  S.  — This  sec- 
tion should  not  be  construed  as  changing  the 
rule  prescribed  in  section  1993,  R.  S.  It 
should  be  read  and  construed  with  that  sec- 
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lion,  that  the  father  of  such  child  must  have 
been,  at  the  time  of  its  birth,  a  citizen  of  the 
United  States.  "  We  cannot  suppose  that 
with  the  provisions  of  section  1993  before  it, 
Congress  intended  in  section  2172  to  alter  the 
rule  prescribed  in  the  former  section,  and  to 
make  the  child  of  one  who  had  renounced  his 
citizenship  in  the  United  States,  and  assumed 
allegiance  to  another  power,  bom  after  such 
renunciation  and  assumption,  a  citizen  of  the 
United  States  —  in  other  words,  to  make  a 
child  bom  abroad,  of  an  alien,  a  citizen  of 
this  country."  Browne  a.  Dexter,  (1884)  66 
Cal.  39. 

Proofs  of  citizenship.  —  Proof  of  the  natu- 
ralization of  the  parents  must  be  made  by  the 
record  of  the  naturalization  proceedings,  but 
parol  evidence  may  be  received  to  prove  the 
minority  and  residence  of  the  children. 
Belcher  v.  Farren,  (1891)  89  Cal.  78.  See 
also  Prentice  v.  Miller,  (1890)  82  Cal.  575. 

"The  proof  in  this  case  shows  that  tho 


plaintiff  was  the  son  of  a  person  who  was 
duly  naturalized  under  the  laws  of  the  United 
States,  and  a  minor  dwelling  therein  at  the 
time  of  the  naturalization  of  his  father.  He 
thus  became,  by  virtue  of  law,  a  citizen.** 
Gribble  t;.  Pioneer  Press  Co.,  (1883)  15  Fed. 
Rep.  689. 

Male  or  female  minors.  —  Citizenship  may 
be  conferred  upon  foreign-bom  persons,  male 
or  female,  through  the  naturalization  of  the 
-father  during  the  minority  of  such  persons. 
Dorsey  i?.  Brighan,  (1898)  177  111.  260.  See 
Schuster  v.  State,  ( 1891 )  80  Wis.  107. 

As  to  the  right  of  such  persons  to  TOte, 
see  U.  S.  17.  Hirschfield,  (1876)  13  pUtchf. 
(U.  S.)  330. 

As  to  a  right  or  privilege  under  a  statute 
of  the  United  States,  within  the  meaning  of 
section  709,  R.  S.,  being  raised  under  this  sec- 
tion, see  Missouri  v,  Andriano,  (1891)  138 
U.  S.  496. 


Sec.  2173.  {Police  court  of  District  of  Columbia  Tias  no  power  to  natur 
rdlize  foreigners.']  The  police  court  of  the  District  of  Columbia  shall  have  no 
power  to  naturalize  foreigners.      [i2.  5.] 

Act  of  June  17,  1870,  ch.  133,  16  Stat.  L.  154. 

Sec.  2174.  [Naturalization  of  seamen.']  Every  seaman,  being  a  foreigner, 
who  declares  his  intention  of  becoming  a  citizen  of  the  United  States  in  any 
competent  court,  and  sjiall  have  served  three  years  on  board  of  a  merchant- 
vessel  of  the  United  States  subsequent  to  the  date  of  such  declaration,  may,  on 
his  application  to  any  competent  court,  and  the  production  of  his  certificate 
of  discharge  and  good  conduct  during  that  time,  together  with  the  certificate  of 
his  declaration  of  intention  to  become  a  citizen,  be  admitted  a  citizen  of  the 
United  States ;  and  every  seaman,  being  a  foreigner,  shall,  after  his  declaration 
of  intention  to  become  a  citizen  of  the  United  States,  and  after  he  shall  have 
served  such  three  years,  be  deemed  a  citizen  of  the  United  States  for  the  pur- 
pose of  manning  and  serving  pn  board  any  merchant-vessel  of  the  United  States, 
anything  to  the  contrary  in  any  act  of  Congress  notwithstanding;  but  such 
seaman  shall,  for  all  purposes  of  protection  as  an  American  citizen,  be  deemed 
such,  after  the  filing  of  his  declaration  of  intention  to  become  such  citizen. 

[jB.  a.] 

This,  however,  is  far  from  being  full  citizen- 
ship. For  all  others  rights  and  privilegee 
of  United  States  citizenship,  including  that 
of  being  eligible  to  the  position  of  an  officer 
of  a  United  States  vessel,  this  alien  sea- 
man must  wait  until  he  has  complied  with 
the  conditions  prescribed  by  the  laws  to  make 
him  a  citizen  generally  and  for  all  purposes. 
(1883)  17  Op.  Atty.-Gen.  534.  See  alao 
(1896)  21  Op.  Atty.-Gen.  412.  See  (1901) 
23  Op.  Atty.-Gen.  403. 


Act  of  June  7,  1872,  ch.  322,  17  SUt.  L. 
268. 

Limited  citizenship.  —  By  this  section  a 
seaman,  being  a  foreigner,  after  declaring  his 
intention  to  become  a  citizen  of  the  United 
States,  and  after  serving  three  years  on  board 
merchant  vessels  of  the  United  States  shall 
be  deemed  a  citizen  of  the  United  States  for 
certain  purposes,  to  wit,  for  the  purpose  of 
manning  and  serving  on  board  any  merchant 
vessel  of  the  United  States  and  for  all  pur- 
poses of  protection  as  an  American  citizen. 


S6C.  5395.  [Taking  false  oath  in  naturalization.]  In  all  cases  where  any 
oath  or  affidavit  is  made  or  taken  under  or  by  virtue  of  any  law  relating  to  the 
naturalization  of  aliens^  or  in  any  proceedings  under  such  laws,  any  person 
taking  or  making  such  oath  or  affidavit  who  knowingly  swears  falsely,  shall  be 
punished  by  imprisonment  not  more  than  five  years,  nor  less  than  one  year, 
and  by  a  fine  of  not  more  than  one  thousand  dollars.      [R.  S.] 
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Act  of  July  14,  1870,  ch.  264,  16  Stat.  L. 
254. 

Felony.  —  The  offense  defined  in  this  sec- 
tion is  a  felony,  and  counts  thereunder  may 
be  joined  with  counts  under  sections  5425  and 
.5427,  R.  S.  U.  S.  V.  Lehman,  (1889)  39  Fed. 
Kep.  770. 

Perjniies  committed  in  state  courts.  —  This 
section  is  applicable  to  perjuries  committed 
in  naturalization  proceedings  in  the  state 
courts  when  the  oath  is  required  by  the  fed- 
eral statute.  But  when  the  oath  is  one  added 
by  the  state  law  as  a  condition  precedent  to 
the  exercise  of  the  jurisdiction  tendered  by 
the  federal  statute  to  the  state  tribunal,  per- 
jury committed  thereon  cannot  be  made  the 
subject  of  federal  jurisdiction.  U.  S.  v. 
Severino,  (1903)   125  Fed.  Rep.  949. 

To  make  a  case  of  perjury  under  this  sec- 
tion, the  oath  or  affidavit  must  be  one  which 
the  law  relating  to  naturalization  requires  or 
authorizes  the  party  to  take.  The  third  sub- 
diTision  of  section  2165,  R.  S.,  provides  that 


the  oath  of  the  applicant  shall  in  no  case  be 
allowed  to  prove  his  residence,  and  such  an 
oath,  if  taken  by  the  court,  is  extrajudicial, 
on  which  the  offense  of  perjury  cannot  be  laid. 
U.  S.  t?.  Grottkau,  (1887)  30  Fed.  Rep.  672. 

False  swearing  or  false  testimony  given  in 
open  court  by  a  witness  for  the  applicant  is 
punishable  exclusively  under  this  section,  and 
not  imder  section  5424,  R.  S.  U.  S.  v.  Leh- 
man, (1889)  39  Fed.  Rep.  770. 

An  indictment  for  perjury  alleged  to  have 
been  committed  by  the  respondent  in  his  dec- 
laration of  intention  is  sufficiently  specific 
without  setting  out  the  declaration.  U.  S.  v. 
Walsh,  (1884)   22  Fed.  Rep.  644. 

An  allegation  in  an  indictment  that  the  de- 
fendant "did  commit  ♦  ♦  ♦  perjury"  is 
not  fatal  when  the  facts  constituting  an 
offense  under  this  section  had  been  previously 
stated.  The  attempt  to  give  a  name  to  the 
offense  may  be  rejected  as  surplusage.  U.  S. 
i;.  Lehman,  (1889)  39  Fed.  Rep.  768. 


Sec.  5424.  [FoZsc  personation,  etc.,  in  procuring  naturdHzation,]  Every 
person  applying  to  be  admitted  a  citizen,  or  appearing  as  a  witness  for  any  such 
person,  who  knowingly  personates  any  other  person  than  himself,  or  falsely 
appears  in  the  name  of  a  deceased  person,  or  in  an  assumed  or  fictitious  name, 
or  falsely  makes,  forges,  or  counterfeits  any  oath,  notice,  aflBdavit,  certificate, 
order,  record,  signature,  or  other  instrument,  paper,  or  proceeding  required  or 
authorized  by  any  law  relating  to  or  providing  for  the  naturalization  of  aliens ; 
or  who  utters,  sells,  disposes  of,  or  uses  as  true  or  genuine,  or  for  any  unlawful 
purpose,  any  false,  forged,  ante-dated,  or  counterfeit  oath,  notice,  certificate, 
order,  record,  signature,  instrument,  paper,  or  proceeding  above  specified;  or 
sells  or  disposes  of  to  any  person  other  than  the  person  for  whom  it  was  orig- 
inally issued  any  certificate  of  citizenship,  or  certificate  showing  any  person 
to  be  admitted  a  citizen,  shall  be  punished  by  imprisonment  at  hard  labor  not 
less  than  one  year,  nor  more  than  five  years,  or  by  a  fine  of  not  less  than  three 
hundred  nor  more  than  one  thousand  dollars,  or  by  both  such  fine  and  imprison- 
ment     [jB.  £f.] 


Act  of  July  14,  1870,  ch.  254,  16  Stat.  L. 
264. 

Offense  a  misdemeanor.  —  The  omission  of 
any  declaration  of  felony  shows  a  legislative 
intention  that  the  offenses  therein  enumer- 
ated should  not  be  deemed  felonies.  There 
can  be  no  merger  between  an  offense  under 
this  section  and  a  conspiracy  of  which  it  was 
the  object,  under  sec.  ^40,  R.  S.,  as  the  doc- 
trine of  merger  is  not  applicable  as  between 
misdemeanors,  and  an  acquittal  on  an  indict- 
ment under  sec.  6440,  R.  S.,  is  no  defense  to 
an  indictment  under  this  section.  Berkowitz 
r.  U.  S.,  (C.  C.  A.  1899)  93  Fed.  Rep.  462. 

Cases  of  the  sale  of  Tslid  certificates  are 
not  the  only  ones  covered  by  this  section. 
The  intention  of  the  statute  is  to  prohibit 
all  selling  of  naturalization  papers  whether 
l^enuine  or  forged,  and  whether  valid  or  in- 
valid. The  fact  that  certificates  have  been 
fraudulently  procured,  and  that,  if  the  real 
facts  had  been  known  to  the  court,  the  cer- 
tificates could  not  have  been  lawfully  issued, 
is  immaterial  on  an  indictment  for  selling  a 


certificate  of  citizenship.  U.  S.  v,  Ragaz- 
zini,  (1892)  60  Fed.  Rep.  923. 

False  swearing  or  false  testimony  given  in 
open  court  by  a  witness  for  the  applicant  is 
not  covered  by  this  section.  The  words  "or 
falsely  makes,  forges,  or  counterfeits  any 
oath  "  were  intended  to  describe  the  offense 
of  counterfeiting  the  written  oath  commonly 
known  as  "  first  papers,"  provided  for  in  sec- 
tion 2105,  R.  S.,  or  the  final  certificate  of 
citizenship  issued  two  years  thereafter,  or 
some  record  of  a  court  pertaining  to  nat- 
uralization, or  a  written  affidavit,  notice, 
etc.  U.  S.  V.  I^ehman,  (1889)  39  Fed.  Rep. 
768. 

Oath  as  to  fact  of  residence  under  section 
2167,  R.  S.  —  A  person  who  is  called  upon  by 
an  applicant  for  naturalization  to  testify  as 
to  the  fact  of  residence  for  three  years  can- 
not defend  against  an  accusation  of  having 
made  a  false  oath  in  that  regard,  upon  the 
ground  that  the  oath  was,  not  required  by 
the  naturalization  laws,  inasmuch  as  the  ap- 
plicant might  have  established  the  fact  by 
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his  own  oath,  under  section  2167,  K.  S.    U.  by  the  fraud  or  false  testimony  of  the  person 

S.  17.  Lehman,  (1889)  39  Fed.  Rep.  49.  himself  who  accepts  or  receives  it,  is  an  of- 

The  acceptance  from  the  clerk  of  a  court,  fense  under  this  section,  as  well  as  the  ob- 

or  from  the  hand  of  a  judge  himself,  of  a  cer-  taining  of  a  certificate  from  any  other  party, 

tificate   of   citizenship,   which   the   applicant  U.  S.  t?.  Lehman,  (1889)  39  Fed.  Rep.  768. 
knows  the  court  has  been  induced  to  grant 

SOC.  5425.  [Using  false  certificate  of  citizenship,  etc.']  Every  person  who 
uses,  or  attempts  to  use,  or  aids,  or  assists,  or  participates  in  the  use  of  any 
certificate  of  citizenship,  knowing  the  same  to  be  forged,  or  counterfeit,  or 
ante-dated,  or  knowing  the  same  to  have  been  procured  by  fraud  or  otherwise 
unlawfully  obtained ;  or  who,  without  lawful  excuse,  knowingly  is  possessed  of 
any  false,  forged,  ante-dated,  or  counterfeit  certificate  of  citizenship,  purport- 
ing to  have  been  issued  under  the  provisions  of  any  law  of  the  United  States 
relating  to  naturalization,  knowing  such  certificate  to  be  false,  forged,  ante- 
dated, or  counterfeit,  with  intent  unlawfully  to  use  the  same;  or  obtains, 
accepts,  or  receives  any  certificate  of  citizenship  known  to  such  person  to  have 
been  procured  by  fraud  or  by  the  use  of  any  false  name,  or  by  means  of  any 
false  statement  made  with  intent  to  procure,  or  to  aid  in  procuring,  the  issue 
of  such  certificate,  or  known  to  such  person  to  be  fraudulently  altered  or  ante- 
dated ;  and  every  person  who  has  been  or  may  be  admitted  to  be  a  citizen  who, 
on  oath  or  by  aflSdavit,  knowingly  denies  that  he  has  been  so  admitted,  with 
intent  to  evade  or  avoid  any  duty  or  liability  imposed  or  required  by  law,  shall 
be  imprisoned  at  hard  labor  not  less  than  one  year  nor  more  than  five  years,  or 
be  fined  not  less  than  three  hundred  dollars  nor  more  than  one  thousand  dollars, 
or  both  such  punishments  may  be  imposed.      [i2.  8S\ 

Act  of  July  14,  1870,  ch.  254,  16  Stat.  L.  who  should  obtain,  accept,  or  receive  oertifi- 

264.  cates  of  citizenship,  should  do  so  with  knowl* 

The  provisions  of  thia  section  have  refer-  edge  on  their  part  that  they  had  been  pro- 

ence  solely  to  offenses  committed  with  respect  .cured   by  means   of   false   statements   made 

to    proceedings    for    the    naturalization    of  with  intent  to  procure  or  to  aid  in  procuring 

aliens.     An  indictment  charging  a  conspir-  the  issue  of  such  certificates.    U.  S.  v.  Melfi, 

acy  to  commit  an  offense  under  this  section  (1902)   118  Fed.  Rep.  899. 

must  state  the  nationality  of  the  persons  for  An  indictment  under  the  third  clause  of 

wiiom   the   certificates  were  to  be  obtained.  this    section,   merely    alleging    that    it   was 

U.  S.  t?.  Melfi,   (1902)   118  Fed.  Rep.  902.  "known  to  the  defendant  to  have  been  pro- 

An  indictment  charging  a  conspiracy  to  cured  by  fraud,"  and  not  advising  the  de- 
commit  an  offense  against  the  United  States  fendant  or  the  court  of  tlie  acts  constituting 
by  a  violation  of  the  provisions  of  this  sec-  the  fraud  of  which  the  accused  was  alleged  to 
tion,  must  allege  as  one  of  the  essential  in-  have  had  knowledge,  would  be  clearly  bad. 
gredients  of  the  intended  offense  constituting  U.  S.  t;.  Lehman,  (1889)  39  Fed.  Rep.  768. 
the  object  of  the  conspiracy,  that  the  persons 

Sec.  5426.  [Using  false  certificate,  etc.,  as  evidence  of  a  right  to  vote.] 
Every  person  who  in  any  manner  uses  for  the  purpose  of  registering  as  a  voter, 
or  as  evidence  of  a  right  to  vote,  or  otherwise,  unlawfully,  any  order,  certificate 
of  citizenship,  or  certificate,  judgment,  or  exemplification,  showing  any  person 
to  be  admitted  to  be  a  citizen,  whether  heretofore  or  hereafter  issued  or  made, 
knowing  that  such  order  or  certificate,  judgment,  or  exemplification  has  been 
unlawfully  issued  or  made ;  and  every  person  who  unlawfully  uses,  or  attempts 
to  use,  any  such  order  or  certificate,  issued  to  or  in  the  name  of  any  other  per- 
son, or  in  a  fictitious  name,  or  the  name  of  a  deceased  person,  shall  be  pun- 
ished by  imprisonment  at  hard  labor  not  less  than  one  year  nor  more  than  five 
years,  or  by  a  fine  of  not  less  than  three  hundred  nor  more  than  one  thousand 
dollars,  or  by  both  such  fine  and  imprisonment      [R.  S.] 

Act  of  July  14,  1870,  ch.  254,  16  Stat.  L.  tute   an   offense  under  this   section.     There 

254.  can  be  no  conviction  when  it  appears  that  the 

Knowledge  that  the  certificate  was  unlaw-  defendant  complied  fully  with  all  the  condi- 

lully  issued  or  made  is  necessary  to  const!-  tions  imposed  on  him  as  prerequisite  to  his 
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admission,  and  that  the  unlawfulness,  if  any, 
was  in  the  want  of  form  in  the  record  of  the 
court.  Matter  of  Coleman,  (1879)  16 
Blatchf.  (U.  S.)  406. 

On  an  indictment  for  usins,  for  the  pur- 
pose of  registering  as  a  voter,  a  naturaliza- 
tion certificate,  knowing  the  same  to  have 
been  unlawfully  issued,  the  evidence  showed 
that  the  defendant  had  registered  as  a  voter 
upon  the  production  of  a  certificate,  which 
certificate  had  been  issued  without  the  pres- 
ence of  the  applicant  in  court,  and  without 
any  oath  having  been  taken  by  him.  The  cer- 
tificate was  regular  upon  its  face.  It  was 
held  that  the  mere  fact  that  the  defendant 
knew  that  the  certificate  had  been  issued 
without  his  presence  in  court,  and  without 
any  oath  being  taken  by  him,  was  not  suffi- 


cient to  warrant  a  conviction.    U.  S.  v.  Bur- 
ley,  (1877)   14  Blatchf.  (U.  S.)  91. 

Sufficiency  of  affidavit  to  complaint.  —  The 
constitutional  provision  that  the  accused 
shall  enjoy  the  right  **  to  be  informed  of  the 
nature  and  cause  of  the  accusation,"  applies 
as  well  to  the  preliminary  proceedings  for 
arrest,  before  indictment,  as  to  the  indictment 
itself,  and  an  affidavit  to  a  complaint  which 
charges  that  the  accused  "  unlawfully  "  used 
a  certificate  knowing  that  such  certificate 
had  been  "  unlawfully  "  issued  or  made,  sets 
forth  no  "  probable  cause,"  when  it  fails  to 
set  forth  wherein  the  unlawfulness  of  the  is- 
suing consisted,  and  that  the  defendant  knew 
the  facts  so  alleged  to  constitute  such  unlaw- 
fulness. Matter  of  Coleman,  (1879)  15 
Blatchf.  (U.  S.)  406. 


Sec.  5427.  ^Aiding  or  abetting  violation  of  preceding  sections.']  Every 
person  who  knowingly  and  intentionally  aids  or  abets  any  person  in  the  com- 
mission of  any  felony  denounced  in  the  three  preceding  sections,  or  attempts 
to  do  any  act  therein  made  felony,  or  counsels,  advises,  or  procures,  or  attempts 
to  procure,  the  commission  thereof,  shall  be  punished  in  the  same  inanner  and 
to  the  same  extent  as  the  principal  party.      [R.  S.] 


Act  of  July  14,  1870,  ch.  264,  16  Stat.  L. 
254. 

The  aiding,  the  abetting,  the  counseling, 
adyising,  or  procuring  aliens,  who  are  not 
entitled  to  naturalization,  to  o)>tain  certifi- 


cates of  citizenship  hy  fraud  and  false  state- 
ments, is  one  of  the  offenses  denounced  by 
this  section.  Levin  17.  U.  S.,  (C.  C.  A.  1904) 
128  Fed.  Rep.  820. 


Sec.  5428.  [Falsely  claiming  citizenship.]  Every  person  who  knowingly 
uses  any  certificate  of  naturalization  heretofore  granted  by  any  court  or  here- 
after granted^  which  has  been  or  may  be  procured  through  fraud  or  by  false 
evidence,  or  has  been  or  may  be  issued  by  the  clerk,  or  any  other  oflBcer  of  the 
court  without  any  appearance  and  hearing  of  the  applicant  in  court  and  with- 
out lawful  authority;  and  every  person  who  falsely  represents  himself  to  be 
a  citizen  of  the  United  States,  without  having  been  duly  admitted  to  citizen- 
ship, for  any  fraudulent  purpose  whatever,  shall  be  punishable  by  a  fine  of  not 
more  than  one  thousand  dollars,  or  be  imprisoned  not  more  tiian  two  years,  or 
both.      [R.  8.] 

Act  of  July  14,  1870,  ch.  264,  16  Stat.  Li  264. 


Sec.  5429.  [Provisions  applicable  to  all  courts  of  naturalization.~\  The 
provisions  of  the  five  preceding  sections  shall  apply  to  all  proceedings  had  or 
taken,  or  attempted  to  be  had  or  taken,  before  any  court  in  which  any  pro- 
ceeding for  naturalization  may  be  commenced  or  attempted  to  be  commenced. 
[R.  8.] 


Act  of  July  14,  1870,  ch.  264,  16  Stat.  L. 
254. 

Jnriadiction  of  perjuries  committed  in  state 
coutt.  —  From  sections  5396,  5424,  5425, 
6428,  6427,  5428,  and  6429,  enacted  in  place 


of  sections  1  to  4  of  the  Act  of  1870,  it  is 
clear  that  Consrress  did  not  intend  that  sec- 
tion 6395,  R.  S.,  should  longer  apply  to  per- 
juries in  courts  other  than  federal.  U.  S.  V, 
Severino,   (1903)    126  Fed.  Rep.  956. 
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B.  8.  MO.  1511.  NA  VAL  ACADEMY,  E.  S.  tee.  1514. 

Sec.  1511.   [Where  established.']    The  Naval  Academy  shall  b©  established 
at  Annapolis,  in  the  State  of  Maryland.      [i2.  8.] 

Act  of  May  21,  1864,  ch.  03,  13  Stat.  L.       title    15    of    the   Revised    Statutes   entitled 
86.  "  The  Naval  Academy." 

Sees.    1511-1528   constitute   chapter   5   of 

Sec.  1512.  [Title  of  students,]     [Superseded,"] 

This  section  was  as  follows:  ch.  391,  22  Stat.  L.  285,  which  provided  that 

"  Sec.   1512.     The  students  at  the  Naval  "  all  the  undergraduates  at  the  Naval  Acad- 

Academy    shall    be    styled    cadet    midship-  emy  shall  hereafter  be  designated  and  called 

Act   of   July    15,    1870,  ch.   295,    16  'Naval   Cadets.'"      This   latter  act   was  in 


Stat.  L.  334.  turn   superseded   by   the    provisions   of   the 

It  was  superseded  by  Act  of  Aug.  5,  1882,       following  text. 

[Title  of  students.]  *  *  *  The  title  "naval  cadet"  is  hereby 
changed  to  "  midshipman."     *     *     *     [S^  Stat.  L.  686.] 

This  is  from  the  Naval  Appropriation  Act  of  July  1,  1902,  ch.  1368. 

Officer  of  the  navy.  —  In  U.  S.  v.  Baker,  used  for  the  sake  of  distinction,  to  distin- 

(1888)  125  U.  S.  646,  it  was  held  that  a  mid-  guish  one  kind  of  midshipman  from  another, 

ahipman  is  an  officer  of  the  navy.     See  also  a  midshipman  at  school  from  a  midshipman 

U.  S.  V.  Cook,  (1888)  128  U.  S.  254,  as  to  a  aboard  ship.      U.  S.  17.  Cook,  (1888)  128  U. 

cadet  midshipman.  S.  256. 

Ttaye  qualification  of  cadet  midshipman  is 

Sec.  1513.  [Number  of  cadet  midshipmen.]  There  shall  be  allowed  in 
said  academy  one  cadet-midshipman  for  every  member  or  delegate  of  the  House 
of  Representatives,  one  for  the  District  of  Columbia,  and  ten  appointed  at 
large :  Provided,  however^  That  there  shall  not  be  at  any  time  more  in  said 
academy  appointed  at  large  than  ten ;  but  the  provisions  of  this  section  shall 
not  be  construed  to  apply  to  cadet-midshipmen  appointed  at  large  now  in  said 
academy.      [jB.  S.] 

This  section  was  amended  to  read  as  above  sentatives,  one  for  the  District  of  Columbia, 

by  Act  of  June  17,  1878,  ch.  2G0,  20  Stat.  L.  and  ten  appointed  annually  at  large."     Act 

143.  of  March  2,  1867,  ch.  174,  14  Stat.  L.  517; 

The  section  read  originally  as  follows:  Act  of  July  15,  1870,  ch.  295,  16  Stat.  L.  334. 

"Sec.  1513.  There  shall  be  allowed  at  said  Change   of  title.  —  See  note   under  R.   S. 

Academy   one   cadet   midshipman   for   every  sec.  1512,  aupra,  and  text  following. 

Member  or  Delegate  of  the  House  of  Repre-  Increase  in  number.  —  See  text  following. 

[Increase  in  number.]  *  *  *  That  until  the  year  nineteen 
hundred  and  fourteen,  in  addition  to  the  naval  cadets  now  authorized 
by  law  (the  title  having  been  changed  by  this  Act  to  midshipmen),  the 
President  shall  appoint  five  midshipmen,  and  there  shall  be  appointed 
from  the  States  at  large,  upon  the  recommendation  of  Senators,  two 
midshipmen  for  each  State.     *     *     *     [S2  Stai.  L.  686.] 

This  is  from  the  Naval  Appropriation  Act  of  July  1,  1902,  ch.  1368. 

Sec.  1514.  [Nomination  of  candidates.]  The  Secretary  of  the  Navy  shall, 
as  soon  after  the  fifth  of  March  in  each  year  as  possible,  notify  in  writing  each 
Member  and  Delegate  of  the  House  of  Representatives  of  any  vacancy  that 
may  exist  in  his  district  The  nomination  of  a  candidate  to  fill  said  vacancy 
shall  be  made  upon  the  recommendation  of  the  Member  or  Delegate,  if  such  rec- 
ommendation is  made  by  the  first  day  of  July  of  that  year ;  but  if  it  is  not  made 
by  that  time,  the  Secretary  of  the  Navy  shall  fill  the  vacancy  by  appointment 
of  an  actual  resident  of  the  district  in  which  the  vacancy  exists,  who  shall  have 
been  for  at  least  two  years  immediately  preceding  the  date  of  his  appointment 
an  actual  and  bona  fide  resident  of  the  district  in  which  the  vacancy  exists  and 
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of  the  legal  qualification  under  the  law  as  now  provided.  The  candidate 
allowed  for  the  District  of  Columbia,  and  all  the  candidates  appointed  at  large, 
shall  be  selected  by  the  President.      [jB.  SJ] 


Act  of  July  16,  1862,  ch.  183,  12  Stat.  L. 
686. 

This  section  was  amended  to  read  as  above 
by  the  Naval  Appropriation  Act  of  July  26, 
1894,  ch.  165,  28  Stat.  L.  136.  The  amend- 
ment consists  in  the  insertion  of  the  conclud- 
ing part  of  the  sentence  after  the  words  "  the 
Secretary  of  the  Navy  shall  fill  the  vacancy." 

This  statute  establishes  a  process  by  which 
the  members  of  Congress  may  control  the 
appointment  of  cadet  midshipmen  made  dur- 
ing their  respective  terms  of  office.  (1870) 
16  Op.  Atty.-Gen.  621. 

Congressman  unseated  by  election  contest. 
—  The  notice  provided  by  this  section  was 
intended  to  be  given  by  the  member  of  Con- 
gress actually  sitting,  and  the  recommenda- 
tion provided  by  said  section  was  intended 
to  be  made  by  such  member,  and  action  duly 
taken  thereon  should  not  be  affected  by  any 
subsequent  event,  except  the  failure  of  the 
nominee  to  pass  his  examination.  (1896) 
21  Op.  Atty.-Gen.  342. 

Unrepresented  congressional  districts.  —  In 
(1862)  10  Op.  Atty.-Gen.  316,  the  attorney- 
general  advised  the  secretary  of  the  navy 


that  midshipmen  could  not  lawfully  be  ap 
pointed  for  a  district  which  was  not  repre- 
sented in  Congress.  But  in  a  subsequent 
opinion,  (1863)  10  Op.  Atty.-Gen.  494,  he 
said  that  under  section  11  of  the  Act  of  July 
16,  1862,  the  secretary  of  the  navy  has  the 
power,  and  it  is  his  duty,  to  fill  the  vacancies 
in  the  naval  academy  that  may  exist  from 
any  district,  when  it  is  clearly  impracticable 
to  obtain  the  recommendation  of  the  member 
or  delegate  in  Congress  from  that  district. 
Resignation  of  naval  cadets.  —  When  a 
naval  cadet  has  tendered  his  resignation  and 
the  same  has  been  accepted  by  the  secretary 
of  the  navy  and  the  cadet  notified  of  sucji 
acceptance,  it  is  not  within  the  power  of  the 
secretary  to  revoke  his  order  of  acceptance 
of  the  resignation  as  tendered,  on  request  of 
the  cadet  for  permission  to  withdraw  his 
resignation.  The  consent  of  the  parties  to 
the  act  of  resignation  could  not  be  recalled 
except  by  the  reappointment  of  the  same  per- 
son as  cadet  in  conformity  to  this  section  and 
section  1616,  infpk,  (1889)  19  Op.  Atty.- 
Gen.  360. 


[Succeeding  appointments  after  four  years.']  *  *  *  Whenever  any 
naval  cadet  shall  have  finished  four  years  of  his  undergraduate  course  of  six 
years  the  succeeding  appointment  may  be  made  from  his  Congressional  district 
or  at  large  in  accordance  with  existing  law.  The  appointees  to  follow  the 
two  classes  of  cadets  now  at  sea  may  enter  the  Academy  during  the  present 
year  and  those  to  succeed  the  class  which  is  now  finishing  its  four  years  of 
study  shall  be  appointed  before  March  fourth,  next^  to  enter  the  Academy* 
during  the  year  nineteen  hundred  and  one.     *     *     *     [si  Stat.  L.  705.] 

This  is  from  the  Naval  Appropriation  Act  of  June  7,  1900,  ch.  869. 

Sec.  1515.  [Examination  of  candidates.']  All  candidates  for  admission 
into  the  Academy  shall  be  examined  according  to  such  regulations  and  at  such 
stated  times  as  the  Secretary  of  the  Navy  may  prescribe.  Candidates  rejected 
at  such  examination  shall  not  have  the  privilege  of  another  examination  for 
admission  to  the  same  class,  unless  recommended  by  the  board  of  examiners. 
[R.  S.] 


Act  of  July  16,  1862,  ch.  183,  12  Stat.  L. 
686;  Act  of  April  17,  1866,  ch.  46,  14  Stat.  L. 
38. 

Recommendations  on  failure  of  candidates 
to  pass.  —  On  March  6,  1878,  a  representative 
in  Congress  was  informed  by  the  navy  de- 
partment of  a  vacant  cadetship  in  the  naval 
academy,  which  was  to  be  filled  by  an  ap- 
pointment from  his  district.  He  recom- 
mended a  candidate  for  admission,  who  failed 
to  pass  the  examination  held  in  June,  1878; 
he  thereupon  recommended  another  candidate, 
who  failed  to  pass  the  examination  held  in 
September,  1878.  The  times  fixed  by  the 
regulations  of  the  academy  for  the  examina- 


tion of  candidates  for  admission  are  June  11 
and  September  22  of  each  year.  It  was  held 
that  the  next  recommendation  of  a  candidate 
for  admission  to  fill  the  said  vacancy  should 
not  be  made  until  after  March  6,  1878.  This 
section  is  to  be  read  as  if  the  dates  fixed  by 
the  regulations  of  the  academy  for  the  exam- 
ination of  candidates  for  admission  were  in- 
serted therein;  and  hence,  by  the  existing 
law,  the  season  for  recommendations  and 
nominations  of  cadet  midshipmen  begins  after 
tlie  6th  of  March  and  expires  on  the  22d  of 
September  in  each  year.  (1879)  16  Op. 
Atty.-Gen.  621. 
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1  

Sec.  1516.   [^Secoiid  recommendation.]   When  any  candidate  who  has  been 

nominated  upon  the  recommendation  of  a  Member  or  Delegate  of  the  House 
of  Kepresentatives  is  found,  upon  examination,  to  be  physically  or  mentally 
disqualified  for  admission,  the  Member  or  Delegate  shall  be  notified  to  recom- 
mend another  candidate,  who  shall  be  examined  according  to  the  provisions  of 
the  preceding  section.      \_B,  S.] 

Act  of  July  16,  1S62,  ch.  ISS,  12  Stat.  L.  tion.    The  secretary  of  the  nayy  cannot  re- 

585;  Act  of  July  17,  1866,  ch.  45,  14  Stat.  L.  voke  a  nomination  when  the  member  making 

38.  the  nomination  has  been  imseated  in  a  con- 

The   only   authority   to    caU    for   a   new  test  of  election.     (1896)    21  Op.  Atty.-Gen. 

recommendation  is  that  given  by  this  sec-  342. 

S6C.  1517.  [Qualifications.]  Candidates  allowed  for  congressional  dis- 
trictfl,  for  Territories,  and  for  the  District  of  Coliunhia  must  be  actual  residents 
of  the  districts  or  Territories,  respectively,  from  which  they  are  nominated. 
And  all  candidates  must,  at  the  time  of  their  examination  for  admission,  be 
between  the  ages  of  fourteen  and  eighteen  years,  and  physically  sound,  well 
formed,  and  of  robust  constitution.      [i2.  8.] 


Act  of  July  14,  1862,  ch.  164,  12  Stat.  L. 
565;  Act  of  July  16,  1862,  ch.  183,  12  Stat. 
L.  585;  Act  of  April  1,  1864,  ch.  47,  13  Stat. 
L.  39. 

Age.  —  See  amendment  in  following  text. 

"■Between  tbe  ages  of."  — In  (1862)  10  Op. 


Atty.-Gen.  315^  the  words  "between  the  ages 
of  fourteen  and  seventeen,"  in  section  11  of 
the  Act  of  July  16,  1862,  were  held  to  exclude 
all  who  have  attained  to  seventeen  years  of 
age. 


Sec.  2.  [Mmimium  and  maximum  ages,]  That  after  the  fourth 
day  of  March,  eighteen  hundred  and  eighty-nine,  the  minimum  age  of 
admission  of  cadets  to  the  Academy  shall  be  fifteen  years  and  the  maxi- 
mum age  twenty  years.      [26  Stat.  L.  879.] 

This  is  from  the  Act  of  March  2,  1880,  ch.  396.  For  full  reference  to  such  Act, 
see  infray  p.  219. 

Sec.  1518.  [Appropriations,  how  applied.]  No  money  appropriated  for 
the  support  of  the  Naval  Academy  shall  be  applied  to  the  support  of  any  mid- 
shipman appointed  otherwise  than  in  strict  conformance  with  the  provisions 
of  this  chapter.      [R.  8.] 

Act  of  May  21, 1864,  ch.  93, 13  Stat.  L.  84. 

Sec.  1519.  [Cadet  midshipmen  found  deficient.]  Cadet  midshipmen 
found  deficient  at  any  examination  shall  not  be  continued  at  the  Academy  or 
in  the  service  unless  upon  the  recommendation  of  the  academic  board.     [R.  8.] 

secretary  of  the  navy  with  permission  to  re- 
port to  the  superintendent  of  the  academy  to 
join  the  next  fourth  class,  it  was  held  that 
the  secretary  had  no  power  to  continue  these 
cadets  in  the  academy  without  the  recom- 
mendation of  the  academic  board.  (1889)  19 
Op.  Atty.-Gen.' 302.  See  also  (1877)  15  Op. 
Atty.-Gen.  634. 


Act  of  July  16,  1862,  ch.  183,  12  Stat.  L. 
585. 

Power  of  secretary  to  continue  cadets. — 
Where  certain  naval  cadets  were  found  de- 
ficient at  the  serai-annual  examination  held 
at  the  naval  academy  in  January,  1889,  and, 
without  the  recommendation  of  the  academic 
board,  were  granted  leaves  of  absence  by  the 


S6C.  1520.   [Academic  course.]    The  academic  course  of  cadet  midship- 
men shall  be  six  years.     [R.  8.] 


Act  of  March  3,  1873,  ch.  230,  17  Stat.  L.  555. 
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Sec.  1521.   [Promotion  to  midshipmen.']     [Repealed  and  superseded.'] 


This  section  was  as  follows: 

*'  Sec.  1621.  When  cadet  midshipmen  bhall 
have  passed  successfully  the  graduating  ex- 
amination at  the  Academy,  they  shall  receive 
appointments  as  midshipmen  and  shall  take 
rank  according  to  their  proficiency  as  shown 
by  the  order  of  their  merit  at  date  of  gradua- 
tion." Act  of  July  15,  1870,  ch,  295,  16  Stat. 
L.  334. 

It  was  repealed  in  part  by  Act  of  Aug  5, 
1882,  ch.  391,  given  below,  and  wholly  super- 
seded by  Act  of  March  2,  1889,  ch.  396,  given 
on  p.  219. 

The  words  "graduatins  examination" 
signify  that  examination  which,  under  the 
regulations  of  the  naval  academy,  takes  place 
after  the  prescribed  term  of  sea-service  has 
been  performed.  Assijgnments  of  relative 
rank,  as  between  members  of  the  same  class, 
based  upon  the  results  of  such  examination, 
are  in  conformity  with  law.     (1877)    15  Op. 


Atty.-Gen.  637.  See  also  (1879)  16  Op. 
Atty.-Gen.  296,  that  "  the  construction  given 
to  the  statute  of  1870  by  the  authorities  at 
the  academy  has  been  that  midshipmen,  al- 
though graduates,  were  nev£!rtheless  not  en- 
tirely emancipated  from  probationary  study, 
but  that  after  *  graduation'  they  were  still 
(as  theretofore)  to  be  students  at  sea;  that 
while  so  students  at  sea  a  provisional  relative 
rank  was  assigned  them  by  the  statute,  but 
that  it  was  not  intended  by  such  legislation 
to  abolish  the  old  discipline  by  which  a  final 
graduating  examination  was  to  have  eflTect 
upon  the  relative  rank  which  they  should  bear 
after  emancipation.  I  see  no  reason  for  dis- 
turbing this  conclusion."  See  Harmon  v.  U. 
S.,  (1888)  23  Ct.  CI.  406;  Harmon  v.  U.  S., 
(1888)  23  Ct.  CI.  141;  Grambs  v.  U.  8., 
(1888)  23  Ct  CI.  427;  (1889)  19  Op.  Atty.- 
Gen.  363;    (1877)  15  Op.  Atty.-Gen.  635. 


[Honorable  discharge  with  certificate  of  graduation  —  special  course  of 
6iudy.]  *  *  *  That  hereafter  there  shall  be  no  appointments  of  cadet- 
midshipmen  or  cadet-engineers  at  the  Naval  Academy,  but  in  lieu  thereof  naval 
cadets  shall  be  appointed  from  each  Congressional  district  and  at  large,  as  now 
provided  by  law  for  cadet-midshipmen,  and  all  the  undergr,aduates  at  the  Naval 
Academy  shall  hereafter  be  designated  and  called  "  naval  cadets ; "  and  from 
those  who  successfully  complete  the  six  years'  course  appointments  shall  here- 
after be  made  as  it  is  necessary  to  fill  vacancies  in  the  lower  grades  of  the  line 
and  Engineer  Corps  of  the  Navy  and  of  the  Marine  Corps:  *  -^^  *  And 
if  there  be  a  surplus  of  graduates,  those  who  do  not  receive  such  appointment 
shall  be  given  a  certificate  of  graduation,  an  honorable  discharge,  and  one 
year's  sea-pay,  as  now  provided  by  law  for  cadet-midshipmen ;  and  so  much  of 
section  fifteen  hundred  and  twenty-one  of  the  Revised  Statutes  as  is  inconsistent 
herewith  is  hereby  repealed.  That  any  cadet  whose  position  in  his  class  en- 
titles him  to  be  retained  in  the  service  may,  upon  his  own  application,  be 
honorably  discharged  at  the  end  of  four  years'  course  at  the  Naval  Academy, 
with  a  proper  certificate  of  graduation.  That  the  Secretary  of  the  Navy  may 
prescribe  a  special  course  of  study  and  training  at  home  or  abroad  for  any  naval 
cadet.      [22  Stat,  L.  285,  ] 


This  is  from  the  Naval  Appropriation  Act 
of  Aug.  5,  1882,  ch.  391. 

Clumge  of  title.  —  This  portion  of  the  sec- 
tion is  superseded.  See  note  under  R.  S.  sec. 
1512  and  text  following  that  section. 

The  omitted  portion  of  the  section  is  as  fol- 
lows: 

"And  provided  further.  That  no  greater 
number  of  appointments  into  these  grades 
shall  be  made  each  year  than  shall  equal  the 
number  of  vacancies  which  has  occurred  in 
the  same  grades  during  the  preceding  year; 
such  appointments  to  be  made  from  the 
graduates  of  the  year,  at  the  conclusion  of 
their  six  years*  course,  in  the  order  of  merit, 
as  determined  by  the  academic  board  of  the 
Naval  Academy;  the  assignment  to  the  vari- 
ous corps  to  be  made  by  the  Secretary  of  the 
Navy  upon  the  recommendation  of  the  aca- 
demic board.  But  nothing  herein  contained 
shall    reduce    the   number   of    appointments 


from  such  graduates  below  ten  in  each  year, 
nor  deprive  of  such  appointment  any  graduate 
who  may  complete  the  six  years'  course  dur- 
ing the  year  eighteen  hundred  and  eighty- 
two." 

It  was  superseded  by  the  provisions  of  the 
Act  of  March  2,  1889,  ch.  878,  given  infra, 
p.  219. 

Constitutionality  of  statute.  —  The  pro- 
vision of  the  statute  providing  for  the  honor- 
able discharge  of  surplus  graduates  is  not  an 
unconstitutional  exercise  of  power.  An  offi- 
cer appointed  for  a  definite  time  or  during 
good  behavior  has  not  a  vested  interest  or 
contract  right  in  his  office  of  which  Congress 
could  not  deprive  him.  He  does  not  hold  by 
contract,  but  enjoys  a  privilege  revocable  by 
the  sovereignty  at  will.  Crenshaw  v.  U.  S., 
(1890)  134  V.  S.  99.  See  also  Harmon  V. 
U.  S..   (1888)  23  Ct.  CI.  406. 

In  Crenshaw  v.  U.  S.,  (1890)  134  U.  S.  99, 
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the  court  said  that  it  did  not  regard  the 
statute  as  an  assumption  on  the  part  of  Con- 
gress of  the  power  of  appointment  belonging 
to  the  executive.  Congress  did  not  undertake 
to  name  the  incumbent  of  any  office,  but 
simply  changed  the  name  and  modified  the 
scope  of  the  duties,  and  this  it  had  the  power 
to  do. 

"The  general  purpose  of  this  Act  is  qidte 
apparent.  One  main  object  was  to  abolish 
the  distinctions  previously  made  by  law  be- 
tween cadet  engineers  and  cadet  midshipmen, 
and  for  the  future  to  merge  both  classes  in 
the  new  designation  of  naval  cadets.  The  pre- 
vious differences  between  them  grew  out  of 
separate  provisions  as  to  their  number,  their 
manner  of  appointment,  their  course  and  term 
of  study,  and  their  pay  after  their  four  years' 
course  at  the  academy.  Another  principal 
purpose  of  the  Act  was  to  prevent  the  in- 
crease of  the  number  of  officers  in  the  navy, 
by  providing  for  the  annual  discharge  from 
the  service  of  all  graduates  of  the  year  not 
needed  to  fill  vacancies  in  the  grade  to  which 
they  were  eligible  for  promotion,  actually  ex- 
isting at  the  time  of  their  graduation.  But 
this  was  to  be  accomplished  consistently  with 
the  declaration  of  the  Act  'that  no  officer 
now  in  the  service  shall  be  reduced  in  rank 
or  deprived  of  his  commission  by  reiason  of 
any  provision  of  this  Act  reducing  the  num- 
ber of  officers  in  the  several  staff  corps.' 
And  to  this  end  the  whole  scheme  of  reform 
embodied  in  the  legislation  was  made  prospec- 
tive," U.  S.  V.  Redgrave,  (1886)  116  U.  S. 
481. 

Prospective.  —  The  provision  for  the  honor- 
able discharge  of  surplus  graduates  was  pro- 
spective only,  and  left  the  state  and  condition 
of  cadet  engineers,  who  at  the  date  of  the 
passage  of  the  Act  were  already  graduates  ac- 
cording to  the  law  as  it  then  stood,  un- 
chang^.  U.  S.  v.  Kedgrave,  (1886)  116  U.  S. 
474.  See  also  McAlpine  v,  U.  S.,  (1802)  27 
Ct  01.  491;  Leopold  v,  U.  S.,  (1883)  18  Ct. 
CI.  646. 

Cadets  graduated  in  1881,  —  In  U.  S.  v, 
Perkins,  (1886)  116  U.  S.  483,  it  was  held 
that  the  secretary  of  the  navy  had  no  author- 
ity to  discharge,  under  this  statute,  naval 
cadets  who  graduated  in  1881  as  cadet  en- 
gineers. See  also  (1886)  18  Op.  Atty.-Gen. 
373,  that  those  who  accepted  their  pay  without 


protest,  or  who  protested  against  the  legality 
of  the  discharge  and  subsequently  accepted 
such  pay,  did  not  intend  thereby  to  give  to 
their  acts  the  force  and  effect  of  resignation. 

Cadet  engineers  who  had  finished  their  four 
years*  course,  passed  their  final  academic  ex- 
amination, and  received  their  diplomas  before 
the  passage  of  this  Act,  became  **  graduates," 
and  were  not  made  naval  cadets  by  that  Act. 
Leopold  V.  U.  b.,  (1883)  18  Ct.  CI.  546. 

Course  completed  in  188S.  —  A  naval  cadet 
who  was  an  undergraduate  of  the  class  of 
1883  was  held  subject  to  the  provisions  of 
this  statute  as  to  the  honorable  discharge  of 
surplus  graduates.  Harmon  i;.  U.  S.,  (1888) 
23  Ct.  CI.  132,  406. 

A  naval  cadet,  discharged  under  an  er- 
roneous interpretation  of  this  statute,  can- 
not recover  a  salary  of  an  office  to  which  he 
might  and  should  have  been  appointed. 
Grambst?.  U.  S.,  (1888)  23  Ct.  CI.  420. 

^  There  are  two  kinds  of  graduation  and 
two  kinds  of  graduates.  There  is  graduation 
and  final  graduation;  there  are  graduates 
and  final  graduates.  There  are  graduates  of 
the  four  years*  course  at  the  academy  proper, 
entitled  to  certificates  of  graduation;  and 
graduates  of  th^  six  years'  course,  four  at  the 
academy  and  two  at  sea,  entitled  to  commis- 
sions."    ( 1899)  22  Op.  Atty.-Gen.  485. 

Graduates  physically  disqualified  for  ser- 
vice.—  Where  certain  members  of  the  gradu- 
ating class  were  reported  as  physically  dis- 
qualified for  the  naval  service,  but  as  men- 
tally and  professionally  qualified,  and  were 
placed  among  the  "  surplus  graduates,"  they 
were  each  entitled  under  this  statute  and  the 
Act  of  March  2,  1889,  eh.  396,  as  such  surplus 
graduates,  to  a  certificate  of  graduation,  an 
honorable  discharge,  and  one  year's  pay,  and 
there  is  no  authority  in  law  for  stating  in 
such  certificate  the  physical  disqualification 
of  the  graduate.  (1889)  19  Op.  Atty.-Gen. 
358. 

Filling  vacancies.  —  Under  this  statute  the 
vacancies  in  the  lowest  grade  of  commissioned 
officers  in  the  line  an^  nlarine  corps  must  be 
filled  from  the  final  graduates  of  the  line  and 
marine  corps  at  Annapolis;  so  also  as  to 
vacancies  in  the  engineer  corps.  Vacancies 
in  the  line  and  marine  corps  cannot  be  filled 
from  the  engineer  corps  division,  or  vice 
versa.     (1893)  20  Op.  Atty.-Gen.  615. 


An  act  to  regulate  the  course  at  the  Naval  Academy. 
[Act  of  March  2,  1889,  ch.  396,  25  Stat,  L,  «7«.] 

[Sec.  1.]  [Separate  divisions  of  cadets  of  first  class,  fourth  year  —  course 
of  study  —  appointments  from  divisions  at  graduation,]  That  the  Academic 
Board  of  the  Naval  Academy  shall  on  or  before  the  thirtieth  day  of  September 
m  each  year  separate  the  first  class  of  naval  cadets  then  commencing  their 
fourth  year  into  two  divisions,  as  they  may  have  shown  special  aptitude  for 
the  duties  of  the  respective  corps,  in  the  proportion  which  the  aggregate  num- 
ber of  vacancies  occurring  in  the  preceding  fiscal  year  ending  on  the  thirtieth 
<wy  of  June  in  the  lowest  grades  of  commissioned  officers  of  the  line  of  the 
Navy  and  Marine  Corps  of  the  Navy  shall  bear  to  the  number  of  vacancies  to 
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be  supplied  from  the  Academy  occurring  during  the  same  period  in  the  lowest 
grade  of  commissioned  officers  of  the  engineer  corps  of  the  Navy;  and  the 
cadets  so  assigned  to  the  line  and  Marine  Corps  division  of  the  first  class  shall 
thereafter  pursue  a  course  of  study  arranged  to  fit  them  for  service  in  the  line  of 
the  Navy,  and  the  cadets  so  assigned  to  the  Engineer  Corps  division  of  the  first 
class  shall  thereafter  pursue  a  separate  course  course  [sic'\  of  study  arranged  to 
fit  them  for  service  in  the  Engineer  Corps  of  the  Navy,  and  the  cadets  shall 
thereafter,  and  until  final  graduation,  at  the  end  of  their  six  years'  course,  take 
rank  by  merit  with  those  in  the  same  division,  according  to  the  merit  marks ; 
and  from  the  final  graduates  of  the  line  and  Marine  Corps  division,  at  the  end 
of  their  six  years'  course,  appointments  shall  be  made  hereafter  as  it  shall  be 
necessary  to  fill  vacancies  in  the  lowest  grades  of  commissioned  officers  of  the 
line  of  the  Navy  and  Marine  Corps ;  and  the  vacancies  in  the  lowest  grades  of 
the  commissioned  officers  of  the  Engineer  Corps  of  the  Navy  shall  be  filled  in 
like  manner  by  appointments  from  the  final  graduates  of  the  Engineer  divi- 
sion at  the  end  of  their  six  years'  course :  Provided,  That  no  greater  number 
of  appointments  into  the  said  lowest  grades  of  commissioned  officers  shall  be 
made  each  year  than  shall  equal  the  number  of  vacancies  which  shall  have 
occurred  in  the  same  grades  during  the  fiscal  year  then  current;  such  appoint- 
ments to  be  made  from  the  final  graduates  of  the  year,  in  the  order  of  merit  as 
determined  by  the  Academic  Board  of  the  Naval  Academy,  the  assignment  to 
be  made  by  the  Secretary  of  the  Navy  upon  the  recommendation  of  the  Aca- 
demic Board  at  the  conclusion  of  the  fiscal  year  then  current ;  but  nothing  con- 
tained herein  or  in  the  naval  appropriation  act  of  August  fifth,  eighteen  hun- 
dred and  eighty-two,  shall  reduce  the  number  of  appointments  of  final  grad- 
uates at  the  end  of  their  six  years  course  below  twelve  in  each  year  to  the  line 
of  the  Navy,  and  not  less  than  two  shall  be  appointed  annually  to  the  Engineer 
Corps  of  the  Navy,  nor  less  than  one  annually  to  the  Marine  Corps ;  and  if  the 
number  of  vacancies  in  the  lowest  grades  aforesaid,  occurring  in  any  year  shall 
be  greater  than  the  number  of  final  graduates  of  that  year,  the  surplus  vacancies 
shall  be  filled  from  the  final  graduates  of  following  years,  as  they  shall  become 
available ;  and  it  is  provided  that  in  addition  to  the  appointments  to  the  Engi- 
neer Corps  of  the  Navy  hereby  authorized  there  may  also  be  appointed  five 
Assistant  Engineers  from  the  graduates,  in  the  order  of  merit,  of  the  Naval 
Academy  of  the  class  which  finished  its  six  years'  course  in  June  eighteen  hun- 
dred and  eighty-six,  to  take  rank  and  receive  pay  oijly  from  the  date  of  their 
appointment ;  and  said  Engineer  Corps  is  hereby  enlarged  for  the  purpose  of 
the  additional  appointments  hereby  authorized.      [25  Stat,  L.  878.] 

The  officers  of  the  engineer  corps  were  transferred  to  the  line  by  Act  of  March  3,  1899, 
ch.  413,  sees.  1-7.    See  Navy,  div.  II. 


The  phrases  "  final  graduation  "  and  "  first 
graduate*'  are  used  throughout  for  the  evi- 
dent purpose  of  distinguishing  the  six  years' 
course  and  those  who  have  completed  it  and 
are  entitled  to  commissions,  from  the  four 
years'  course  and  those  who  have  completed 
it  and  have  received  certificates  of  proficiency 
in  its  studies.  (1899)  22  Op.  Atty.-Gen. 
485. 

Graduates  physically  disqualified  for  ser- 
vice.—  Where  certain  members  of  the  gradu- 
ating class  were  reported  as  physically  dis- 


qualified for  the  naval  service,  but  as  men- 
tally and  professionally  qualified,  and  were 
placed  among  the  "surplus  graduates,"  they 
were  each  entitled,  under  this  statute  and  the 
Act  of  Aug.  5,  1882,  ch.  391,  as  such  surplus 
graduates,  to  a  certificate  of  graduation,  an 
honorable  discharge,  and  one  year's  pay,  and 
there  is  no  authority  in  law  for  stating  in 
such  certificate  the  physical  disqualification 
of  the  graduate.  (1889)  19  Op.  Attj.-QeiL 
358. 


Sbo.  2.   [Age  of  admission.     See  infra,  this  division.] 
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[Appointment  to  vacancies.^  *  *  *  That  in  order  to  fill  vacancies 
that  may  exist  in  the  grade  of  ensign  in  the  Navy  and  in  the  grade  of  assistant 
engineer  in  the  Navy,  the  Secretary  of  the  Navy  shall,  in  case  the  number  of 
vacancies  in  either  of  such  grades  exceeds  the  number  of  naval  cadets  in  the 
line  division  or  in  the  engineer  division  of  the  class  of  naval  cadets  finally 
graduated  in  the  year  eighteen  hundred  and  ninety-four,  or  in  any  one  year 
thereafter,  select  a  number  equal  to  such  excess  from  the  final  graduates  of  said 
class  in  the  engineer  division  or  in  the  line  division,  as  the  case  may  require, 
who  shall  be  reported  as  proficient  and  be  recommended  thereto  by  the  Aca- 
demic Board,  and  such  final  graduates  shall  be  appointed  to  fill  vacancies  in 
the  grade  of  ensign  in  the  Navy  or  in  the  grade  of  assistant  engineer  in  the' 
Navy,  respectively,  and  the  naval  cadets  so  appointed  to  fill  vacancic[e]s  in 
such  grades  shall  take  rank  in  those  respective  grades  next  after  the  naval  cadets 
appointed  from  the  line  division  or  from  the  engineer  division,  as  the  case  may 
be,  to  fill  vacancies  in  those  grades,  but  among  themselves  according  to  merit 
as  determined  by  the  Academic  Board.     *     *     *     \_2S  Stat.  L.  12 Jf,"] 

This  is  from  the  Naval  Appropriation  Act 
of  July  26,  1894,  ch.  165. 
The  officers  of  the  engineer  corps  were  trans- 


ferred to  the  line  by  Act  of  March  3,  1899,  ch. 
413,  sees.  1-7.    See  Navt,  div.  II. 


Sec.  1522.  [Cadet  engineers.']     [Superseded,'] 


This  section  was  as  follows: 

"Sbc.  1522.  The  Secretary  of  the  Navy  is 
authorized  to  make  provision,  by  regalations 
issued  by  him,  for  educating  at  the  Naval 
Academy,  as  naval  constructors  or  steam  en- 
gineers, such  midshipmen  and  others  as  may 
show  a  peculiar  aptitude  therefor.  He  may, 
for  this  purpose,  form  a  separate  class  at  the 
Academy,  to   be  styled  cadet  engineers,   or 


otherwise  afford  to  such  persons  all  proper 
facilities  for  such  a  scientific  mechanical  edu- 
cation as  will  fit  them  for  said  professions." 
Act  of  July  4,  1864,  ch.  262,  13  Stat.  L.  393. 

This  section  and  sections  1523-1525  follow- 
ing were  superseded  by  the  provisions  in  the 
two  sections  of  the  text  immediately  pre- 
ceding. 

See  U.  S.  V.  Redgrave,  (1886)  116  U.  S.  478. 


Sec.  1523.  [Number  and  appointment  of .]     [Superseded.] 


This  section  was  as  follows: 

"Sec.  1523.  Cadet  engineers  shall  be  ap- 
pointed by  the  Secretary  of  the  Navy.  They 
shall  not  at  any  time  exceed  fifty  in  number, 
and  no  persons,  other  than  midshipmen,  shall 
be  eligible  for  appointment  unless  they  shall 
first  produce  satisfactory  evidence  of  me- 
chanical skill  and  proficiency,  and  shall  have 
passed  an  examination  as  to  their  mental 
and  physical  qualifications."  Act  of  July  4, 
1864,  ch.  252,  13  Stat.  L.  393;  Act  of  March 
2,  1867,  ch.  174,  14  Stat.  L.  516. 

It  was  repealed  in  part  by  Act  of  June  22, 
1874,  ch.  392,  sec.  3,  18  Stat.  L.  192,  which 
was  as  follows: 

**  Sec.  3.  That  so  much  of  the  act  entitled 
*An  act  to  authorize  the  Secretary  of  the 
Navy  to  provide  for  the  education  of  naval 


constructors  and  steam-engineers,  and  for 
other  purposes,'  approved  July  4,  1864,'  [mp] 
as  provides  that  cadet- engineers,  not  to  ex- 
ceed fifty  in  number,  shall  be  appointed  by 
the  Secretary  of  the  Navy,  is  hereby  re- 
pealed; and  cadet-engineers  shall  hereafter 
be  appointed  annually  by  the  Secretary  of 
the  Navy,  and  the  number  appointed  each 
year  shall  not  exceed  twenty-five;  and  that 
all  acts  or  parts  of  acts  inconsistent  with 
the  provisions  of  this  act  be,  and  the  same 
are  hereby  repealed." 

Both  provisions  are  now  superseded  by 
Inter  provisions.  See  note  to  R.  S.  sec.  1522, 
•fipm. 

See  U.  S.  !?.  Redgrave,  (1886)  116  U.  S. 
478;  Baker  v,  U.  S.,  (1888)  23  Ct.  CI.  185; 
Perkins  v,  U.  S.,  (1885)  20  Ct.  CI.  443. 


Sec.  1524.  [Academic  course  of.]     [Superseded.] 


This  section  was  as  follows: 

"Sec.  1524.  The  course  for  cadet  en- 
gineers shall  be  four  years,  including  two 
years  of  service  on  naval  steamers."  Act  of 
Jnly  4,  1864,  ch.  252,  13  Stat.  L.  393;  Act  of 
March  3.  1873,  ch.  230,  17  Stat.  L.  555. 

The  Act  of  Feb.  24,  1874,  ch.  35,  sec.  2,'  18 
Stat.  L.  17,  also  provided  as  follows: 


m 


"Sec.  2.  That  from  and  after  the  thir- 
tieth dny  of  June  eighteen  hundred  and 
seventy-four,  the  course  of  instruction  at  the 
Naval  Academy  for  cadet-engineers  shall  be 
four  years,  instead  of  two  as  now  provided 
by  law;  and  this  provision  shall  first  apply 
to  the  class  of  cadet-engineers  entering  the 
academy  in  the  year  eighteen  hundred  and 
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Beventy-four,  and  to  all  subsequent  classes;  the  Act  of  March  2,  1889,  ch.  396,  set  forth 

and  that  all  acts  or  parts  of  acts  inconsist-  supra,  this  division. 

ent  herewith  be,  and  are  hereby,  repealed."  See  U.  S.  v.  Redgrave,   (1886)    116  U.  S. 

Both  of  these  sections  were  superseded  by  478;  Leopold  v,  U.  S.,  (1883)  18  Ct.  CI.  549. 

Sec.  1525.  [Examinations  o/.]     [^Super8eded,'\ 

This  section  was  as  follows:  tion  of  the  academic  board."     Act  of  July  4, 

"Sec.  1525.  Cadet  engineers  shall  be  ex-  1864,  ch.  252,  13  Stat.  L.  393. 

amined  from  time  to  time,  according  to  reg-  See  note  to  R.  S.  sec.  1522,  supra, 

ulations  prescribed  by  the  Secretary  of  the  See  U.   S.  t?.  Perkins,    (1886)    116  U.  S. 

Navy,  and  if  found  deficient  at  any  exami-  483;   U.   S.  v.  Redgrave,    (1886)    116  U.  S. 

nation,  or  if  dismissed  for  misconduct,  they  474;  Grambs  t?.  U.  S.,  (1888)  23  Ct.  CI.  420; 

shall  not  be  continued  in  the  Academy  or  (1889)  19  Op.  Atty.-Gen.  302;   (1877)   15  Op. 

in  the  service  except  upon  the  recommenda-  Atty.-Gen.  634. 

Sec.  1526.  [Studies  not  to  he  pursued  on  Sunday. "l  The  Secretary  of  the 
Navy  shall  arrange  the  course  of  studies  and  the  order  of  recitations  at  the 
Naval  Academy  so  that  the  students  in  said  institution  shall  not  be  required  to 
pursue  their  studies  on  Sunday.      [R,  S.^ 

Act  of  July  15,  1870,  ch.  294,  16  Stat.  L.  319. 

r 

Sec.  1527.  [Store-keeper  at  the  Academy.]  The  store-keeper  at  the  Naval 
Academy  shall  be  detailed  from  the  Paymaster's  Corps,  and  shall  have  au- 
thority, with  the  approval  of  the  Secretary  of  the  Navy,  to  procure  clothing 
and  other  necessaries  for  the  midshipmen  and  cadet  engineers  in  the  same 
manner  as  supplies  are  furnished  to  the  Navy,  to  be  issued  under  such  regula- 
tions as  may  be  prescribed  by  the  Secretary  of  the  Navy.      [R.  8.] 

Act  of  March  2,  1867,  ch.  174,  14  Stat.  L.  516 

Sec.  1528.  [Professors  of  ethics,  Spanish,  a/nd  draiving.]  Three  pro- 
fessors of  mathematics  shall  be  assigned  to  duty  at  the  Naval  Academy,  one  as 
professor  of  ethics  and  English  studies,  one  as  professor  of  the  Spanish  lan- 
guage, and  one  as  professor  of  drawing.      [R.  S.] 

Act  of  May  21,  1864,  ch.  93,  13  Stat.  L.  heads  of  the  departments  of  ethics  and  Eng- 

85.  lish  studies,  of  Spanish  and   other  modem 

Pay  of   professors   of   mathematics.      See  languages,  and  of  drawing,  should  be  com- 

Navy,  div.  VIII.,  and  following  text.  missioned    as    professors    of    mathematics. 

Professors  of  mathematics.  —  Although  the  (1881)  17  Op.  Atty.-Gen.  103. 
title  conferred  by  law  is  a  misnomer,   the 


[Promotion  of  assistant  professors.]  *  *  *  any  assistant  professor  at 
the  Naval  Academy  who  has  served  as  such  for  five  years  shall  have  the  title 
and  pay  of  a  professor ;     *     *     *     [^g  Stat  L,  8S7.] 

This  is  from  the  Naval  Appropriation  Act  although  increased  salaries  for  some  of  the 

of  March  2,  1895,  ch.  186,  Under  the  provi-  professors  were  provided  therein.    The  object 

eion  for  pay  of  professors  and  others  at  the  of  the  provision  in  the  text  following  appar- 

Naval  Academy.    It  was  not  repeated  in  the  ently  is  to  fix  the  provision  in  the  atove  text 

Appropriation    Act    of    the    following   year,  as  permanent. 


[Pay  of  professors.]  *  *  *  That  the  proper  pay  officer  of  the  Navy 
be,  and  is  hereby,  authorized  to  pay  the  professors  at  the  Naval  Academyt, 
whose  compensation  was  affected  by  the  Act  making  appropriations  for  the 
naval  service  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
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ninety-six,  approved  March  second,  eighteen  hundred  and  ninety-five,  at  the 
rate  of  compensation  fixed  by  that  Act  from  July  first,  eighteen  hundred  and 
ninety-six.     *     *     *     [^P  StaL  L.  661.'] 

This  is  from  the  Naval  Appropriation  Act  of  March  3, 1897,  ch.  386. 
See  note  to  preceding  text. 


[Board  of  visitors,']  *  *  *  Naval  Academy.  *  *  *  That  from 
and  after  the  passage  of  this  act  there  shall  be  appointed  every  year,  in  tic 
following  manner,  a  Board  of  Visitors,  to  attend  the  annual  examination  of  the 
academy:  Seven  persons  shall  be  appointed  by  the  President,  and  two  Sena- 
tors and  three  Members  of  the  House  of  Representatives  shall  be  designated  as 
Visitors  by  the  Vice-President  or  President  pro  tempore  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives,  respectively,  at  the  session  of  Con- 
gress next  preceding  such  examination.  Each  member  of  said  board  shall 
receive  not  exceeding  eight  cents  per  mile  traveled  by  the  most  direct  route 
from  his  residence  to  Annapolis,  and  eight  cents  per  mile  for  each  mile  from 
said  place  to  his  residence  on  returaing.     *     *     *     [20  Stat.  L.  290.] 

This  is  from  the  Naval  Appropriation  Act  of  Feb.  14, 1879,  ch.  68. 


[Expenses  of  Board  of  Visitors.]  *  *  *  Naval  Academy.  ♦  ♦  * 
That  no  part  of  this  sum,  or  of  any  other  appropriation  by  Congress  for  ex- 
penses of  the  Board  of  Visitors,  shall  be  used  to  pay  for  intoxicating  liquors. 
*    *     *     [2i  Stat.  L.  268.] 

This  is  from  the  Naval  Appropriation  Act  of  Aug.  4,  1886,  ch.  903. 


[Coturt-martial  for  cadets.]  *  *  *  That  the  Secretary  of  the  Navy 
shall  have  power  to  convene  general  courts-martial  for  the  trial  of  naval  cadets, 
subject  to  the  same  limitations  and  conditions  now  existing  as  to  other  general 
courts-martial,  and  to  approve  the  proceedifigs  and  execute  the  sentences  of  such 
courts,  except  the  sentences  of  suspension  and  dismissal,  which,  after  having 
been  approved  by  the  Superintendent,  shall  not  be  carried  into  effect  until 
confirmed  by  the  President :     *     *     *     [28  Stat.  L.  8S8.] 

This  is  from  the  Naval  Appropriation  Act  of  March  2,  1895,  ch.  .186. 
See  Abticles  fob  the  Government  of  the  Navy,  voL  1,  p.  458. 


An  act  to  prevent  hazing  at  the  Naval  Academy. 
[Act  of  June  23,  1874,  ch.  4Sa,  18  Stat.  L.  203.] 

[Hazing,  how  punished.]  That  in  all  cases  when  it  shall  come  to  the 
knowledge  of  the  superintendent  of  the  Naval  Academy,  at  Annapolis,  that 
any  cadet-midshipman  or  cadet-engineer  has  been  guilty  of  the  offense  com- 
monly known  as  hazing,  it  shall  be  the  duty  of  said  superintendent  to  order  a 
court-martial,  composed  of  not  less  than  three  conmiissioned  officers,  who  shall 
minutely  examine  into  all  the  facts  and  circumstances  of  the  case  and  make  a 
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finding  thereon;  and  any  cadet-midshipman  or  cadet-engineer  found  guilty  of 
said  offense  by  said  court  shall^  upon  recommendation  of  said  court  be  dis- 
missed ;  and  such  finding,  when  approved  by  said  superintendent^  shall  be  final ; 
and  the  cadet  so  dismissed  from  said  Naval  Academy  shall  be  forever  ineligible 
to  re-appointment  to  said  Naval  Academy.      [18  Stat.  L.  203.'] 


To  constitute  the  offense  of  ^hazing"  at 
the  naval  academy,  it  is  essential  that  the 
victim  should  be  a  new  cadet  of  the  fourth 
class.  Hence,  unless  the  charge  against  the 
accused  alleges  that  the  victim  was  a  new 
cadet  of  the  fourth  clas9,  a  court-martial 
organized  under  the  statute  would  have  no 
jurisdiction  over  it.  An  allegation  that  the 
victim  was  a  candidate  for  appointment  or 
admission  to  the  academy  is  sufficient. 
(1886)   18  Op.  Atty.-Gen.  292. 

Where  the  record  of  the  proceedings  of  a 
court-martial  in  the  case  of  a  naval  cadet 
of  the  second  class,  who  was  tried  under  this 
statute,  showed  that  the  acts  complained  of 
were  pulling  the  nose,  striking  at,  striking, 
and  otherwise  maltreating  a  naval  cadet  of 
the  fourth  class,  it  was  held  that  these  facts, 
in  conjunction  with  other  circumstances,  pre- 
sent a  case  containing  all  that  is  essential  to 
constitute  the  offense  of  hazing  within  the 


meaning  of  the  statute,  and  that  the  court 
had  jurisdiction  of  the  complaint.  (1886)  18 
Op.  Atty.-Gen.  376. 

"Older  cadet."  — In  (1886)  18  Op.  Atty.- 
Gen.  507,  the  attorney-general  said  that 
"where  a  cadet  entered  the  naval  academy 
and  became  a  member  of  the  fourth  class  in 
1885,  and  also  remained  a  member  of  the 
same  clas»  in  1886,  he  is  at  the  latter  period 
as  much  an  *  older  cadet '  within  the  defi- 
nition of  the  offense  of  'hazing'  as  a  cadet 
who,  having  entered  the  academy  at  the  same 
time  (1885),  has  since  been  advanced  to  a 
higher  class,  and  (equally  with  the  latter) 
is  capable  of  committing  that  offense." 

Reinstatement.  —  This  Act  was  designed  to 
cut  off  from  a  cadet  found  guilty  of  the 
offense  of  hazing,  should  the  finding  of  the 
court-martial  be  approved  by  the  superin- 
tendent, all  chance  of  reinstatement.  ( 1876) 
15  Op.  Atty.-Gen.  80. 
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L  The  Department  of  the  Navy,  237. 

B.  8.  415.  Esiablishment  of  Department  of  Navy^  237. 
Act  of  yuly  iiy  i8go^  ch.  66y^  237. 

Sec,  I,  Assistant  Secretary  of  the  Navy,  237. 
Act  of  March  j,  iSpi,  ch.  5^7,  237. 

Sec,  7.  Duties  of  Assistant  Secretary  of  Navy^  237. 
Act  of  yune  <P,  1880^  ch,  I2p,  238. 

yudge- Advocate-General  of  Navy^  238. 
Act  of  April  28^  1902,  ch,  S94^  238. 

Sec,  I,  Solicitor  in  yudge- Advocate- General  * s  Office^  238. 
B.  8.  416.   Clerks  and  Employees^  238. 

^^'  ^/  y^^  ^y  ^^9^y  ^^'  373^  239- 
Sec,  I,  Appointment  Clerk^  239. 

Act  of  yuly  7,  igo2^  ch,  1368^  240. 

Civilians  Employed  in  Island  Possessions^  240. 
Act  of  March  j,  1901^  ch.  8^2^  240. 

Employment  of  Additional  Experts^  Draftsmen^  etCy  240. 
B.  &  417.  Procurement  of  Naval  Stores  and  Equipment  of  VesselSy  24a 
4I0.  Custody  of  Books  and  Records^  241. 

419.  Establishment  of  Bu reaus,  241. 

420.  Custody  of  Books  and  Records  of  Bureaus y  241. 

421.  Appointment  of  Chiefs  of  Bureaus^  241. 

422.  Chiefs  of  Bureaus  of  Yards  and  Docks^  Equipment  and  Recruit^ 

ingy  Navigation y  and  Ordnance^  242. 
Act  of  March  j,  189J,  ch.  212^  ^42. 

Assistant  to  Chief  of  Bureau  of  Navigation^  242. 
Act  of  May  4^  1898,  ch,  234^  242. 

Assistant  to  Chief  of  Bureau  of  Ordnance^  242. 
B.  8.  423.   Chief  of  Bureau  of  Construction  and  Repair ^  243. 
Act  of  March  j,  1893^  ch.  212^  243. 

Naval  Constructors  Eligible  as  Chief  of  Bureau  of  Construction 
and  Repair y  243. 
B  8.  424.   Chief  of  Bureau  of  Steam  Engineeringy  243. 

425.   Chief  of  Bureau  of  Provisions  and  Clothingy  243. 
Act  of  yuly  7p,  1892^  ch,  2o6y  243. 
Change  of  NamCy  243. 
Laws  ApplicabUy  243. 
Act  of  yuly  26y  i8p4y  ch.  7^5*,  244. 

Assistant  to  Chief  of  Bureau  of  Supplies  and  AccountSy  244. 
Act  of  March  j,  i8QPy  ch.  421,  244. 

Pay  of  Assistant  Chief  of  Bureau  of  Supplies  and  AccountSy 
244. 
Act  of  March  2,  i88p,  ch,  37 ly  244. 

Duty  of  Bureau  of  Supplies  and  AccountSy  244. 
B  8.  426.   Chief  of  Bureau  of  Medicine  and  Surgery y  244. 

427.   Use  of  Engraved  Plates  of  Wilkes's  Expeditiony  244. 
420.  {Collection  of  Enemies^  Flags,     See   Flags,  vol.   3,   p.  115), 
244. 

429.  {Reports  to  Congress  by  Secretary  of  the  Navy,     See  Estimates, 

Appropriations,  and  Reports,  vol.  2,  p.  926),  245. 

430.  Estimates  for  Expenses  y  245. 

431.  {Hydrographic  Office.     See  Shipping  and  Navigation),  245. 

432.  {MapSy  ChartSy  etc.    See  Shipping  and  Navigation),  245.     » 
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B.  B.  433.  {Money  Received  from  Sale  of  Maps^  Charts^  etc.    See  Ship- 
ping AND  Navigation),  245. 
434.  Naval  Observatory y  245. 
Act  of  March  3,  1901^  ch.  8§2^  245. 

Board  of  Visitors  to  Naval  Observatory^  245. 
B.  8.  43^.  Meridians^  246. 

436.  Nautical  Almanac^  246. 
Act  of  Oct.  7p,  7<f<ftP,  ch.  1210^  246. 

Sec,  J.  Loan  of  Scientific  Instruments  for  Signal  Service  Use^  AiUhoriud 
246. 

IL  Organization  of  the  Navy,  346. 

B.  8.  1362.   Grades  of  Line  Officers^  246. 
Act  of  March  2,  /<^jpj?,  ch.  J7<P,  247. 

Admiral^  247. 
B.  8.  1363.  (Number  on  the  Active  List  —  Superseded)^  247. 

1364.  \When  Exceeded — Superseded)^  247. 
Act  of  March  j,  1883,  ch.  p/,  247. 

Sec,  /.  Masters  to  Be  Styled  Lieutenants^  247. 
Midshipmen  to  Be  Styled  Ensigns^  248. 
Act  of  yune  26^  1884^  ch.  122^  248. 

Sec.  I.   Graduates  of  Naval  Academy  to  Be  Ensigns^  248. 
2.   Grade  of  junior  Ensigns  Abolished^  248. 
^.  Repealy  248. 
Act  of  March  j,  1901^  ch.  8^2^  248. 

Warrant  Officers  Eligible  to  Grade  of  Ensign^  248. 
Act  of  March  j,  1899^  ^^-  4^3^  249. 

Sec.  I.  Engineer  Corps  Transferred  to  the  Linty  249. 
2.  Rank  in  the  Line^  249. 
J.  Rank^  How  Determined^  249. 

4.  Duties  of  Engineer  Officers  Below  Rank  of  Commander^  249. 
J.  Duties  of  Engineer  Officers  Ranking  as^  or  above.  Commander^ 
250. 

6.  Other  Officers  to  Perform  Line  Duties  —  Examinattim^  250. 

7.  Composition  of  Active  List  of  the  Line  —  Rank — Pay,  etc.^  250. 
tf,  g.  (^Retirement  of  Officers.     See  infra^  p.  286),  251. 

10.  {Naval  Constructors  and  Assistant  Naval  Constructors.      See 

infra,  p.  262^,  2Si._ 

11.  (Retirement  of  divil  War  Veterans,     ^tt  infra,  p.  287),  251. 

12.  (Warrant  Officers.     See  infra,  p.  263),  251. 

ij.  (Pay  of  Officers  —  Rank  of  Naval  Chaplains  —  Priu  and 
Bounty  Abolished.     See  infra^  p.  322),  251. 
14^  IS'  (Warrant  Mcuhinists.     See  infra,  p.  264),  251. 

16.  (Term  of  Enlistment — Amends  R.  S.  Sec.  1573.     See  infra^ 

PP-  270,  332),  251. 
77.  (Retirement  of  Enlisted  Men.     See  infra,  p.  288),  251. 
18-24.  (Marine  Corps.     See  infra,  p.  341),  251. 
2^.  Oath  of  Allegiance,  2^\. 
26.  Repeal,  251. 
Act  of  May  4,  i8g8,  ch.  234,  251. 

Appointments  from  Civil  Life  in  Case  of  Exigency^  251. 
B.  8.  136s   Selection  of  Rear 'Admirals  During  War,  252. 
1366.  Promotion  of  Rear -Admirals  During  Peace,  252. 
1367-  Secretaries  to  Admiral  and  Vice- Admiral,  252. 
Act  of  May  4^  1878,  ch.  gi,  252. 

Officers  Detailed  as  Secretaries  and  Clerks,  252. 
B.  8.  Z368.  (Medical  Corps,  Number  of  —  Superseded),  252. 
Act  of  Aug.  3,  1882,  ch.  3pi,  252. 

Sec.  I.  Active  List  of  Medical  Corps,  Pay  Corps,  and  Engineer  Carps^ 
252. 
Act  of  Feb.  13,  i8g7,  ch.  221,  253. 

Passed  Assistant  Surgeons  —  Promotion^  253. 
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Ad  of  May  ^,  7<Pp<P,  ch.  234^  253. 

Acting  Assistant  Surgeons^  253. 
Act  of  yune  10^  iSp6^  ch.  jpp,  254. 

Sec.  I.  Surgeons  Specially  Appointed^  254. 
Act  of  yune  7,  /poo,  ch,  8§g^  254. 

^  Medical  Corps^  Number  of  254. 
B.  8.  1369.  Appointments  in  Medical  Corps^  254. 

1370.  Appointment  of  Assistant  Surgeons^  254. 

1371.  Appointment  of  Surgeons^  254. 

1372.  Rank  of  Assistant  Surgeons  in  Case  of  Delayed  Examination^ 

254- 

1373.  Surgeon  of  the  Fleets  2^^. 

1374.  Duties  of  Surgeon  of  the  Fleets  255. 

1375.  Details  of  Medical  Officers  to  Bureau  of  Medicine  and  Sur- 

g^^y^  255. 

Act  of  yune  //,  18^8^  ch,  463 y  255. 

Sec.  I.  Establishment  of  Iiospital  Corps  —  Appointments  —  Tnansfers^ 

255: 
2.  Duties  ^—  Attached  to  Medical  Department^  256. 

J.  P<^y,  256. 

4.  Benefit  of  Existing  Laws^  etc.y  256. 

5.  RepecUy  256. 

B.  8.  1376.  iP<iy  Corps y  Number  of —  Superseded  )y  256. 

1377.  (^No  Promotion  in  Certain  Grade  Until  Number  Is  Reduced — 
Superseded  )y  256. 
Act  of  March  j,  iSg^,  ch,  421^  256. 

Increase  in  Active  List  of  Passed  Assistant  and  Assistant  Pay- 
masters ^  256. 
B.  8.  1378.  Appointments y  How  Made,  256. 

1379.  Q^f^llfications  of  Assistant  Paymasters y  257. 
Act  of  yuly  J,  i8g4,  ch,  122,  257. 

Age  Limit  of  Assistant  Paymasters  Waived  as  to  Certain  Naval 
Graduates y  257. 
B.  8.   1380.   Order  of  Promotion^z^T. 

1381.  Acting  Appointments  on  Ships  at  Sea,  257. 

1382.  Paymasters  of  the  Fleet y  258. 

1383.  Bonds,  258. 

1384.  New  Bonds,  258. 

1385.  Bond  Not  Affected  by  a  New  Commission,  258. 
X380.  Clerks,  When  Allowed,  259. 

1387.  Clerks,  When  Not  Alloived,  259. 

1388.  Clerks  of  Passed  Assistant  and  Assistant  Paymasters,  259. 

1389.  Loans  to  Officers  by  Paymasters,  259. 
Z39O.  Engineer  Corps,  Number  and  Rank,  259. 

Act  of  Feb.  24, 1874,  ch.  33,  260. 

Sec.  I.  Change  of  Title  of  First  and  Second  Assistant  Engineers,  260. 
2.  (Course    of    Instruction    in    Naval   Academy.     See   Naval 
Academy),  260. 
Act  of  Dec.  16,  i8p2,  ch.  i,  260. 

Sec.  I.  Reduction  in  Engineer  Corps  Terminated,  26a 
2.  Repeal,  260. 
B.  8.  139I.  Appointment  of,  260. 

1392.  Qualifications  of,  261. 

1393.  Engineer  of  the  Fleet,  261. 

1394.  Cadet  Engineers,  261. 

139c  Chaplains,  Number  and  Appointment  of  ,  261. 

1390.  Qualifications  of ,  261. 

1397.  Form  of  Worship,  261. 

1398.  Annual  Report,  261. 

1399.  Professors  of  Mathematics,  Number  of,  262. 
Z400.  Appointment,  262. 
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Act  of  yan,  20,  1881^  ch.  24^  262. 

EsMtninations  Before  Appointment y  262. 
B.  8.  1401.  Duties,  262. 

1402.  Naval  Constructors^  Number  and  Appointment  of  262. 

1403.  Assistant  Naval  Constructors ,  262. 
Act  of  March  j,  /<$*pp,  ch,  413^  262. 

Sec,  10,  Rank  of  Naval  and  Assistant  Naval  Constructors  —  Promotions 
—  Number,  262. 
Act  of  yuly  7,  7^j,  ch,  1368,  26^. 

Additional  Assistant  N^aval  Constructors,  263. 
B.  8.  1404.  Duty,  263. 

1405.  Warrant  Officers^  Number  and  Appointment  of  263. 

1406.  Title,  263. 

Act  of  March  3,  i8gg,  ch,  413,  263. 

Sec.  i^.  Chief  Warrant  Officers  —  Promotions,  263. 
14.    Warrant  Machinists,  264. 

13,  Pay,  Retirement,  Rank,  etc. ,  of  Warrant  McLchinists,  264. 
B.  8.  1407.  Promotion  of  Seamen  to  Warrant  Officers,  264. 
Act  of  March  3,  igoi,  ch,  830,  264. 
Medals  of  Honor,  264. 
Res,  No,  30,  of  May  4,  1898^,  265. 

Rosettes  to  Be  Furnished  Seamen  Holding  Medals  of  Honor ^  265. 
B.  8.  1408.  Seamen  May  Be  Rated  as  Mates,  265. 

1409.  Rating  Shall  Not  Discharge  from  Enlistment^  265. 

1410.  Petty  Officers,  265. 

141 1.  Acting  Assistant  Surgeons,  266. 
Act  of  Feb,  75,  1^9,  ch.  83,  266. 

Sec,  I,    Volunteer  Navy  Abolished — Examination  and  Appointment  or 
Discharge  of  Officers,  266. 
2,  Acting  Assistant  Surgeons,  Appointed  Only  During  War,  266. 
B.  8.  1412.    Volunteer  Officers  Transferred  Entitled  to  Credit  for  Volunteer 

Sea-service,  266. 
Z413.   Civil  Engineers  and  Store-keepers  at  Navy  Yards,  267. 
Act  of  yuly  7,  1902^  ch,  1368,  268. 

Additional  Civil  Engineers^  268. 
B.  8.  1414.   Store- keepers  on  Foreign  Stations,  268. 
141^.  Store-keepers^  Bond,  268. 

1416.  Civil  Offices  at  Yards  May  Be  Discontinued  by  Secretary  of  the 

Navy,  268. 

1417.  Number  of  Enlisted  Men  —  Preference  in  Appointment  of  War* 

rant  Officers,  268. 
Act  of  March  3,  i8p3,  ch,  212,  269. 

Increased  Number  of  Enlisted  Men,  269.  * 

Act  of  March  2,  1893,  j:h,  186,  269. 

Additional  Seamen,  269. 
Act  of  April  24,  1896,  ch,  120,  269. 

Sec,  2,  Apprentices  Not  Included  in  Limit  of  Number^  269. 
Act  of  yune  10,  i8p6,  ch.  jpp,  269. 

Additional  Seamen,  269. 
Act  of  March  7,  i88f^,  ch.  331,  269. 

Bounty  on  Enlistment  of  Apprentices,  269. 
B.  8.  1418.   Term  of  Enlistment,  270. 
Act  of  March  3,  i8gg,  ch.  413,  270. 

Sec.  16,    Term  of  Enlistment,  270. 
B.  8.  1419.  Consent  of  Parents  and  Guardians,  270. 

1420.  Persons  Not  to  Be  Enlisted,  271. 

1421.  Transfer  from  Military  to  Naval  Service,  271. 

1422.  Men  to  Be  Sent  to  Place  of  Enlistment  at  Expiration  of  Term^ 

271. 
Act  of  March  3,  ipoi,  ch.  831,  272. 

Charges  for  Transporting  Discharged  Enlisted  Men  of  Navy  ^  27a, 
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A.  B.  1423.  Subject  to  Regulations  While  Sent  Home  or  Detained^  273. 

1424.  Limit  of  Detention^  273. 

1425.  What  to  Be  Contained  in  Shipping  Articles^  273. 
1420.  Honorable  Discharge^  to  Whom  Granted^  273. 
1427.  Form  of  Honorable  Discharge^  273. 

Res.  No,  62^  of  yune  it,  i8g6,  273. 

Benefits  of  R,  S   Sees.  1426,  1573^  Extended  to  All  Enlisted 
Men,  273. 
Act  of  April  14,  i8pOy  ch.  80,  274. 

Discharge  to  Soldiers  and  Sailors  Who  Enlisted  under  Assumed 
Names ^  274. 
Act  of  Feb.  7,  /<fjpo,  ch.  8y  274. 

Certificates  of  Honorable  Discharge  in  Navy  or  Marine  Corps^ 
When  Original  Is  Lost^  274. 
Act  of  March  3,  i8pj^  ch.  212,  274. 

Purchcue  of  Discharge^  274. 
Act  of  Aug.  14,  i888y  ch.  8go,  274. 

Sec.  I.  Removal  from  Record  of  Charge  of  Desertion —  Where  Term  of 
Service  Completed^  274. 
2.    Where  Man   Returned   to  Duty  After  Desertiony    or  Died, 

275- 
J.  In  Case  of  Re-enlistment  Without  Proper  Discharge,  275. 

4.  Certificates  of  Discharge  in  Case  of  Removal  of  Charge  of 

Desertion,  276. 

J.  Pay  and  Bounty  When  Charge  Is  Removed^  276. 

6.  Repeal,  276. 

Act  of  May  24,  ipoo,  ch.  ^SO,  276. 

Sec.  I.  Removal  from  Record  of  Charge  of  Desertion  —  Act  of  1888 

Revived,  276. 

2.  Removal   of  Limitation  of   Time  of  Application  for  Reliefs 

276. 

Act  of  March  2,  i88g,  ch.  jpo,  276. 

Sec.  J.  Removal  from  Record  of  Charge  of  Desertion  —  In  Case  of 

Re-enlistment,  276. 

Act  of  yuly  26,  i8q4,  ch.  163,  277. 

Naturalization  of  Alien  Enlisted  Men,  277. 

III.  General  Provisions  Relating  to  Officers,  277. 

E.  8.  1428.   Citizenship y  277. 

Z429.  Report  of  Men  Entitled  to  Honorable  Discharge^  277. 
Act  of  Feb.  8,  1889,  ch.  us,  278. 

Temporary  Home  for  Seamen  Receiving  Honorable  Discharge^ 
278. 
S.  B.  1430.   To  Discourage  Sale  of  Prize-money  or  Wages ^  278. 

1431.  Duty  as  to  Granting  Leave  and  Liberty^  278. 

1432.  Acting  as  Paymasters^  278. 

1433.  Consular  Powers,  278. 

1434.  Command  of  Squadrons y  279. 

Z435.  Lieutenant  Commanders,  How  Assignable^  279. 

1430.   Staff  Officers  Who  Have  Been  Chiefs  of  Bureaus,  279. 

1437.  Officers  Detailed  for  Service  of  the  War  Department^  279. 

1438.  Officers  to  Act  as  Store-keepers  on  Foreign  Stations,  279. 

1439.  Bonds  of,  279. 

1440.  Accepting  Appointments  in  Diplomatic  Service,  279. 
Z441.  Officers  Dismissed,  or  Resigning  to  Escape  Dismissal^  280. 
1442.  Plcuing  on  Furlough^  280. 

Act  of  yan.  2jy  i8pSy  ^^-  45 ^  ^s  amended  by  Act  of  March  j,  1901^  ch.  834^ 

280. 
Oaths  May  Be  Administered  by  Certain  Officers,  280. 
Act  of  yune  10,  i8g6,  ch.  jpp,  280. 

Employment  of  Naval  Officers  by  Contractors  Furnishing  Sup* 
flies  Forbidden,  280. 
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IV.  Retired  Officers  and  Men  of  the  Navy,  281. 

B.  8.  1443.  -<4f//^r  Forty  Years*  Sennce^  281. 

Z444.  After  Sixty-two  Years  of  Age,  or  Forty-five  Years*  Service^  281. 

1445.  Officers  of  Certain  Ranks  to  Be  Retired  Only  for  Disahility, 

281. 

1446.  Officers  Who  Have  Received  a  Vote  of  Thanks^  281. 

1447.  Officers  Rejected  from  Promotion^  282. 
1445.  Retiring-board^  282. 
1449.  Powers  and  Duties  of  282. 
Z450.   Oath  of  Members^  282. 

1451.  Findings,  282, 

1452.  Revision  by  the  President,  283. 

1453.  Disability  by  an  Incident  of  the  Service,  283. 
Z454.  Disability  by  Other  Causes,  283. 

Act  of  Aug,  Sf  1S82,  ch,  391,  283. 

Sec,  I,  Promotions  and  Increase  of  Pay  of  Retired  Officers  Prohibited'^  ' 

Discharge  of  Officers  Unfit  for  Promotion^  283. 
B.  8.  1455.  -^^^  '^  ^^  Retired  Without  a  Hearing,  284. 

1456.  I^ot  to  Be  Retired  for  Misconduct,  284. 

1457.  Privileges  and  Liabilities,  284. 

1458.  Vacancies  by  Retirement,  284. 

1459.  Withdrawn  from  Command,  284. 

Z460.  {Rear-admirals  on  Retired  List  —  Superseded),  285. 
Z461.  {Retired  Officers  —  Promotion  —  Superseded),  285. 
'    Z462.  Active  Duty,  285. 
Act  of  yune  7, 1900,  ch,  839^  285. 

Active  Service  for  Officers  on  Retired  List  Authorized,  285. 
B.  8.  1463.  Assigned  to  Command  of  Squadrons  and  Ships,  285. 

1464.   Commanders  of  Squadrons,  from  What  Grades  Selected,  285. 


1465.    When  Restored  to  Active  List^  286. 
fmar 


Act  of  March  j,  1899,  ^^-  4^3 y  286. 

Sec,  8,  Applicants  for  Voluntary  Retirement  —  Average  Vacancies,  286. 
9,  Board  to  Determine  Retirements  —  Number  of  Retirements  — 
Promotions  to  Fill  Vcuancies — Rank  and  Pay  of  Retired 
Officer,  286. 
II,  Retired  Rank  and  Pay  of  Civil  War  Veterans,  287. 
Act  of  Aug,  I,  1894,  ch,  176,  287. 

Retirement  of  Mates  —  Pay  of  Mates,  287. 
Act  of  March  3,  1899,  ^^-  4^3^  2S8. 

Sec,  17,  Retirement  of  Enlisted  Men  or  Appointed  Petty  Officers^  288. 

V*  Rank  and  Precedence,  Promotion  and  Aavancement,  288. 

B.  8.  1466.  Relative  Rank  of  Navy  and  Army  Officers,  288. 


1467.  Rank  According  to  Date,  288. 


Commanding  Officers  of  Vessels  and  Stations,  289! 
Z469.  Aid  or  Executive  Officer,  289. 
Z470.  Staff  Officers,  When  to  Communicate  Directly  with  Commanding 
Officer,  289. 

1471.  Chiefs  of  Bureaus,  289. 

1472.  {Chief  of  Bureau,  When  Below  Rank  of  Commodore — Super- 

seded), 289. 

1473.  Retired  from  Position  of  Chief  of  Bureau^  290. 

1474.  Medical  Corps,  290. 
147K.  Pay  Corps,  290. 

1476.  (Engineer  Corps  —  Superseded),  291. 

1477.  {Constructors  —  Superseded),  291. 

1478.  Civil  Engineers,  291. 

1479.  Chaplains,  291. 

I40O.  Professors  of  Mathematics,  291. 

I481.    When  Retired  for  Age  or  Length  of  Service,  292. 

Z482.   Retired  for  Causes  Incident  to  Service,  292. 

1483.  (^Graduates  of  Naval  Academy  —  Superseded),  292. 
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&.  B.  1484.  {Engineer  Graduates  at  Naval  Academy — Superseded^  293. 
1485.  Precedence  by  Length  of  Service^  293. 
i486.  Length  of  Service^  How  Estitnatea^  293. 
1487.  Quarters^  293. 
Z488.  Military  Command^  294. 

1489.  Processions^  Boards ^  etc.^  294. 

1490.  Ensigns  as  Steerage  Officers^  294. 

1491.  Warrant  Officers^  294. 

1492.  Revenue- cutter  Officers  Serving  as  Part  of  the  Navy^  294. 

1493.  Physical  Examination^  294. 

1494.  Physical  Disqualification  by  Wounds ^  295. 
Z495.  Examinations^   When;  and  Effect  of y  295. 
Z49O.  Examination  of  Professional  Fitness ^  295. 

Z497.  Promotion  to  Rear- admiral  in  Time  of  Peace y  295. 

Z498.  Examining  Board^  295. 

Z499.  P<y^^^^  ofy  295. 

1500.  Officer  May  Be  Present  and  Make  Statemeniy  296. 

1501.  Record^  296. 

1502.  Revision  by  the  President^  296 

1503.  No  Officer  to  Be  Rejected  Without  Examination^  296. 

1504.  Report  of  Recommendation^  296. 
Act  of  June  j8,  1878^  ch.  267,  297. 

Sec.  I.  Matters  Decided  at  Previous  Examination  Not  to  Be  Inquired 
IntOy  297. 
2.   Where  Rule  Violated^  297. 
B.  8.  150^.  Failing  in  Examination^  297. 
1500.  Advancement  in  Number^  297. 

1507.  Promotion  When  Grade  Is  Putty  298. 

1508.  Officers  Receiving  Thanks  of  Congress^  298. 

1509.  Effect  of  Vote  of  Thanks y  298. 

Z510.    Vacaficies  Occasioned  by  Deaths  etc.y  of  Officers  Thanked^  298. 
Act  of  March  j,  igoiy  ch,  8^2^  298. 

Advancement  for  Service  in  War  with  Spain^  298. 

VI.  Vessels,  Navy  Yards,  and  Naval  Stations,  299. 

S.  B.  1529.  {Four  Classes  ;  Their  Commanders  —  Superseded)^  299. 

1530.  (How  Rated — Superseded)^  2^^. 
Act  of  March  j,  iQOiy  ch,  8^2,  299. 

Classification  of  Vessels  —  Rules  for  Assignment  to  Command  of 
Vessels  and  Squadrons^  299. 
B.  B.  1531.  (Rule  for  Naming — Superseded)^  299. 
Act  of  May  ^  i8g8y  ch,  234^  300. 

Names  of  Battleships  and  Monitor Sy  300. 
1.  B.  1532.    Two  Vessels  Not  to  Bear  the  Same  NamCy  300. 

1533.  Names  of  Purchased  Vessels^  300. 

1534.  Vessels  Kept  in  Service  in  Time  of  Pecue^  300. 

1535.  How  Officered  and  Manned^  300. 

1536.  Cruising  to  Assist  Distressed  Navigator s^  300. 

1537.  Patented  Articles  Connected  with  Marine  Engines y  300. 
Z538.  Repairs  on  Hull  and  Spars ^  300. 

1539.  Repairs  on  Sails  and  Riggings  301. 

1540.  Sale  of  Vessels  Unfit  to  Be  Repaired^  301. 

1541.  Sale  of  Unserviceable  Vessels  and  Materials^  301. 
Act  of  Aug.  J,  1882^  ch,  jp/,  301. 

Sec,  2,   Use  or  Sale  of  Old  Material  —  Examination  of  Vessels  —  Ves- 
sels Unfit  for  Service  Stricken  from  Register  y  301. 
Act  of  March  s,  i88j,  ch,  141  ^  302. 

Sec.  S'   Vessels  Stricken  from  Navy  Register  —  Appraisal  and  Sale^ 
302. 
B.  B.  Z542.  Commandants  of  Navy-yards^  303. 

1543.  Master  Workmen,  303. 

1544.  Laborers,  How  Selected,  303. 
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^^^  of  y^^^  30,  1S76,  ch,  1S9,  303. 

Force  at  Navy-yards  Not  to  Be  Increased  Within  Sixty  Days 
Before  Election^  303. 
B.  8.  1543-   Salaries;  Per  Diem  Compensation^  303. 

1540.  Requiring  Contributions  for  Political  Purposes  at  Navy-yards^ 

304- 
Act  of  Aug,  Sy  ^^^2,  ch,  sgi,  304. 

Sec.  I,   Washington  and  Boston  Navy-yards^  How  Continued^  304. 

Act  of  Aug,  7,  1882,  ch.  433,  304. 

Sec,  I,  Naval  Training  Station  at  Coasters^  Harbor  Island^  304. 

Act  of  March  2,  /<?pj',  ch,  186,  304. 

Naval  Training  Station  —  Quarters^  304. 

Act  of  Sept,  7,  1888,  ch.  pp/,  304. 

Consolidation  of  Torpedo  Station  and  Naval  War  College^  304. 

Act  of  April  24,  i8g6j  ch,  120^  305. 

Sec,  I,  Additional  Training  Station  in  San  Francisco  Harbor^  305. 

2,  {Number  of  Enlisted  Men.     See  supra^  p.  269),  305. 

Act  of  yune  10^  j8g6^  ch,  jpp,  305. 

Model  Tank  for  Experiments^  305. 

Act  of  May  4,  i8p8^  ch,  234^  305. 

Steel  for  Construction  of  Vessels^  305. 

VII.  General  Provisions  Relating  to  the  Navy,  306. 

B.  8.  1547-  Regulations^  306. 

1548.  Copy  to  Be  Furnished  to  Officers^  306. 

1549.  Regulations  of  Supplies^  306. 

1550.  Appointment  of  Persons  to  Disburse  Money  on  Foreign  Stations^ 

306. 

1551.  Insane  of  the  Navy^  306. 

1552.  Coal-depots^  307. 

1553.  Enticing  Persons  to  Desert^  307. 

1554.  {Captured  Flags,     See  Flags,  vol.  3,  p.  1 15),  307. 

1555.  {Preservation  of  in  Some  Public  Plctce.     See  Flags,  vol.  3, 

p.  n6),  307. 
Act  of  Feb,  p,  7<ft$jp,  ch.  up,  307. 

Sec.  I,  Deposit  of  Savings  by  Petty  Officers  and  Seamen^  with  Pay- 
mas  ters,  307. 

2,  Interest y  307. 

3,  Regulations  by  Secretary  of  Navy,  308. 

B.  8-    284.  Settlement  of  Accounts  of  Paymasters  of  Lost  or   Captured 

Public  Vessels,  308. 

285.  Disbursements,  etc,  by  Order  of  Commanding  Officer  of  Navy^ 

308. 

286.  Fixing  Date  of  Loss  of  Missing  Vessels,  308. 

287.  Accounts  of  Petty  Officers,  Seamen,  etc.,  on  Lost  Vessel,  308. 
280.   Compensation  for  Personal  Effects  Lost,  309. 

289.  Payment  of  Accounts  of  Deceased  Petty  Officers,  Seamen,  etc,^  of 

Lost  Vessel,  309. 

290.  Allowance  for  Effects  of  Officer  of  Lost  Vessel,  309. 
Act  of  March  2,  i8gj,  ch.  igo,  309. 

Adjustment  of  Losses  by  Shipwreck,  etc.,  of  Officers  and  Men  in 
Naval  Service,  309. 
Act  of  March  3,  1883,  ch,  p7,  310. 

Sec,  I,  Adoption  of  Life-saving  Dress,  310. 

VIIL  Pay,  Emoluments,  and  Allowances,  310. 

B.  8.  1556.  Pay  of  Officers  and  Men  on  yf^/w^  Zw/,  31a 

The  Admiral,  311. 
Vice-admiral,  311. 
Rear-admirals,  311. 
Commodores,  311. 
Captains,  311. 
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Commanders y  311. 

Lieutenant'CommanderSy  311. 

Lieutenants^  312. 

M aster Sy  313. 

Ensigns,  313. 

Midshipmen^  313. 

Ca^/  Midshipmen,  313, 

ifa/«,  313. 

-/7^^/  Officers^  313. 

Medical  Directors  and  Inspectors;  Pay  Directors  and  Inspectors, 

Surgeons,  Paymasters,  and  Chief  Engineers,  314. 

Passed  Assistant  Surgeons,  Passed  Assistant  Paytnasters,  and 

First  Assistant  Engineers,  314. 
Assistant    Surgeons,    Assistant   Paymasters,    Second   Assistant 

Engineers,  315. 
Assistant  Surgeons  Qualified  for  Promotion,  315. 
Naval  Constructors,  315. 
Assistant  Naval  Constructors,  315. 
Chaplains,  315. 

Professors  of  Mathematics  and  Civil  Engineers,  315, 
Warrant  Officers,  316. 
Secretaries,  316. 

Clerks  to  Commanders  of  Squadrons,  etc.,  316.  ^ 

»  Clerks  to  Commandants  of  Yards  and  Stations,  316. 

Clerks  to  Paymasters  of  Yards  and  Stations,  317. 
Clerks  to  Paymasters  of  Receiving-ships,  etc,  317. 
Clerks  to  Paymasters  of  Vessels,  317. 
Clerks  to  Fleet  Paymasters,  317. 
Clerks  to  Paymasters  at  Asylum  and  Academy,  317, 
Clerks  to  Inspectors,  317. 
Cadet  Engineers,  317. 
Act  of  March  3,  i8gg,  ch.  421,  317. 

Admiral,  317. 
Act  of  March  3,  1887,  ch,  iii,  318. 

Pay  of  Cadet -midshipmen  at  Sea,  318. 
Act  of  Aug,  5, 1882,  ch,  3gi,  318. 

Sec,  I,  Pay  of  Naval  Cadets,  318. 
Act  of  March  3,  1883,  ch.  p7,  318. 

Credit  of  Time  for  Regular,  Volunteer,  and  Other  Service j  318. 
Act  of  yune  lo,  i8p6,  ch,  3^,  32 1. 

Benefit  of  Previous  Service  to  Officers  Reappointed,  321. 
Act  of  March  3,.  1883,  ch,  p/,  321. 

Sec.  I.  Pay  of  Assistant  Surgeons  Not  in  Line  of  Promotion,  321. 
Act  of  March  3,  1885,  ch,  350,  321. 

Passed  Assistant  Engineers  of  Navy  to  Have  Increased  Longevity 
Pay,  321. 
Act  of  March  3,  i8gp,  ch,  413,  322. 

Sec.  13.  Pay  of  Officers  of  the  Line,  Medical  and  Pay  Corps  —  Naval 
Chaplains  —  Prize  and  Bounty  Abolished — Existing  Pay  — 
Retired  Officers,  322. 

Pay  of  Officers  Not  Reduced,  323. 
B.  B.  1557.  Furlough  Pay,  323. 

1558.  No  Additional  Allowances,  Except  as  Herein  Specified^  323, 

1559.  Volunteer  Service^  324. 

15S0.  Commencement  of  Pay  —  Original  Entry,  324. 
Act  of  March  j,  i8g3,  ch.  212,  324. 

Commencement  of  Pay  —  Graduates  of  Naval  Academy,  324. 
Act  of  March  3,  i8gQ,  ch.  421,  324. 

Pay  of  Officers  Appointed  for  Temporary  Service,  324. 
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B.  B.  1561.  (jCommencemeni  of  Pay  of  Promoted  Officer  —  Superseded)^  324. 
Act  of  June  22^  1874^  ch.  392^  324. 

Sec.  I.  Commencement  of  Pay  of  Promoted  Officer,  324. 

Sec,  2.  Officer  Dismissed  and  Restored  by  Finding  of  Court-martial^ 

325- 
J.  {^Repeals  R,  S.  is^j.    See  Naval  Academy),  326. 

B.  8.  1562.  In  Cases  of  Delayed  Examination^  326. 

1563.  Advances  to  Persons  on  Distant  Stations,  JL26. 

1564.  Person  Acting  as  Paymaster ,  When  Office  Vacant  in  Ship  cU 
Seay  326. 


1565.  {Chiefs  of  Bureau  —  Superseded),  327. 


1566.  {Mileage — Superseded),  327. 
Act  of  Aug.  J,  1882,  ch.  jpi,  327. 

Sec.  I.  Expenses  of  Officers    Traveling  Abroad —  Certified   Orders^ 

327- 
Act  of  March  j,  1901,  ch.  831,  328. 

Mileage  or  ActucU  Expenses,  When  Allowed,  328. 

Act  of  yuly  I,  ipo2,  ch.  1368,  329. 

Actual  Expenses  of  Travel,  329. 

^ct  of  July  7,  1898,  ch.  571,  329. 

Difference    Between    Mileage    and  Expenses  —  Limitation    to 

Claims,  329. 

B.  B.  1567.   Officers  Serving  as  Store-keepers  on  Foreign  Stations,  329. 

1560.  Civilians,  Store-keepers  on  Foreign  Stations,  329. 

1569.  Enlisted  Men,  330. 

1570.  Additional  Pay  for  Serving  as  Firemen  and  Coal-heavers,  33a 

1571.  Sea  Service,  330. 
Act  of  March  3,  1883,  ch.  gj,  332. 

Sec.  2.  Shore  Duty,  When  Allowed,  and  How  Ordered,  332. 
Act  of  yuly  ig,  i8g2,  ch.  206,  332. 

Shore  Duty  —  Contents  of  Order,  332. 
Act  of  March  3,  1901,  ch.  832,  332. 

"  Shore  Duty  Beyond  Seas^**  Defined,  332. 
B.  B.  1572.  Detention  Beyond  Term  of  Enlistment,  332. 

1573.  Bounty  Pay  for  Re-enlistment  —  Increase  of  Pay,  33a. 
Act  of  June  id,  1880,  ch.  249,  333. 

Extra  Pay  to  Machinists  Honorably  Discharged,  333. 
Act  of  March  3,  i8gg,  ch.  427,  333. 

Extra  Pay  to  Temporary  Force,  333. 
B.  B.  1574.   Crews  of  Wrecked  or  Lost  Vessels,  334. 

1575.  Crews  of  Vessels  Taken  by  an  Enemy,  334. 

1576.  Assignments  of  Wages,  334. 
Act  of  yune  10,  i8g6,  ch.  3^,  334. 

Allotment  of  Pay,  334. 
B.  8.  1577.  Rations  of  Midshipmen,  334. 

1578.  Rations  of  Other  Officers,  334. 

1579.  When  Rations  Not  Allowed,  335. 
Act  of  yan.  30,  1885,  ch.  43,  335. 

Sec.  7.  Rations  of  Enlisted  Men  and  Boys,  and  NavcU  Cadets,  335. 
B.  8.  1580.  Navy  Ration^  Constituents  of,  335. 

1581.  Substitution  in  —  Extra  Allowance,  336. 

1582.  Short  Allowance,  336. 

1583.  Rations  Stopped  for  the  Sick,  336. 

1584.  {Additional  Rations  —  Repealed),  336. 

1585.  Commutation  Price  of  Ration,  337. 
Act  of  yuly  I,  1902,  ch.  1368,  337. 

Commuted  Funds,  Enlisted  Men,  337, 
Act  of  March  3,  igoi,  ch.  832,  337. 

Commutation  of  Quarters,  337. 
Act  of  yuly  28,  i8g2,  ch.  311,  337. 

Claims  for  Sea  Pay  or  Commutation  of  Rations,  337. 
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B.  B.  1586.  Medicines  and  Medical  Attendance^  338. 

1587.  Funeral  Expenses^  338. 
Act  of  March  j,  i8gg^  ch,  427 ^  338. 

Reimbursement  of  Expense  of  Bringing  Home  Remains^  338. 
i.  B.  1588.  Pay  of  Retired  Officers,  338. 

1589.  Rear-ctdmiralSy  340. 

1590.  Third  Assistant  Engineers^  340. 

1591.  (^Pay  Not  Increased  ty  Promotion  —  Superseded)^  340. 

1592.  Pay  on  Active  Duty^  340. 

1593.  Officers  Retired  on  Furlough  Pay^  341. 

1594.  Transfer  from  Furlough  to  Retired  Pay^  341. 
1595-  Rations,  341. 

IX.  The  Marine  Corps,  341. 

Act  of  March  3,  i8g^,  ch.  413,  341. 

Sec,  18,  Composition  of  Active  List  of  the  Line  —  Vacancies — Promotions^ 

/p.  Original  Vcuancies,  How  Filled,  342. 

20,  Age  Limit  for  Appointees  —  Examinations  for  Appointees  and 

Promotions,  342. 

21,  Number  of  Appointments,  343. 

22,  Staff — Composition -^Filitng  Vacancies ^  343. 
2j.  Enlisted  Force,  343. 

24.  Band,  344. 
Act  of  March  3,  1901,  ch,  832,  344. 

Number  of  Enlisted  Men,  344. 
B.  B.  1596.  {.Number  of —  Superseded^  344. 

1597.  ( What  Commissions  and  Promotions  Not  Affected  by  Number 

Fixed  —  Superseded  ),  344 . 

1598.  Staff,  344. 

1599.  (jQualtf cations  for  Appointment  —  Superseded),  345. 

1600.  Credit  for  Volunteer  Service,  345. 

1601.  (^Ranh  of  Commandant  —  Superseded),  345. 
Act  of  yuly  I,  1902,  ch,  1368,  345. 

Rank,  Pay,  etc,  of  Present  Commandant,  345, 
B.  B.  1602.  (Staff  Rank  —  Superseded),  345. 

1603.  Relative  Rank  with  the  Army,  345. 

1604.  Brevets,  346. 

1605.  Advancement  in  Number,  346. 
Z600.  Promotion  When  Grade  Is  Full,  346. 
1607.  Promotion  for  Gallantry,  346. 

Act  of  yuly  28,  i8g2,  ch.  j/j*,  346. 

Promotions — Examining  Boards,  346. 
B.  8.  z6o8.  (Enlistments  —  Superseded),  347. 
Act  of  March  j,  ipoi,  ch.  8^2,  347. 

Period  of  Enlistment,  347. 

B  8.  1609.   ^^^^'  347- 

Z6l0.  Exemption  from  Arrest,  347. 
z6ll.   Companies  and  Detcuhments,  347. 
Z6l2.  Pay  of  Marine  Corps,  347. 
Act  of  Jan.  jo,  i88s,  ch.  43^  348. 

No  CommutcUion  of  Forage,  348. 
Act  of  yune  10,  1896,  ch.  jpp,  348. 

Mileage,  348. 
Act  of  yuly  26,  i8p4,  ch.  idj,  348. 

Pay  of  Drum-major,  348. 
B.  B.  1613.  Marine  band,  349 

1614.  Deduction  for  Hospitals,  349. 

1615.  Rations  of  Enlisted  Men,  349. 
Act  of  yuly  I,  1902,  ch.  1368,  349. 

Rations  to  Marines  on  Shore  Duty,  349. 

235  Volume  V, 


NAVY. 

B.  B.  Z6l6.  Service  on  Armed  Vessels^  350. 

1617.  Marine  Officers  Not  to  Command  Navy-yards  or  Vessels^  35a 

Z6l8.  Marines  Substituted  for  Landsmen^  350. 

1619.  Duty  on  Shore,  350. 

1620.  Regulations,  350. 

1621.  Subject  to  Laws  Governing  the  Navy^  Except  When  Serving  with 

the  Army,  350. 

1622.  Retirement,  350. 

1623.  Retiring-board,  How  Composed,  350. 

CROSS-REFERENCES. 

Acts  of  Officers  at  Elections,  see  ELECTIVE  FRANCHISE,  vol.  2,  p.  865. 
Arms,  see  WAR  DEPARTMENT  AND  MILITARY  ESTABLISHMENT. 
Articles  for  the  Government  of  Navy  ^  see  that  title,  vol.  i,  p.  458. 
Badges  of  Regular  Army  and  Navy  Societies,  see   WAR  DEPARTMENT  AND 

MILITARY  ESTABLISHMENT. 
Confederate  Service  Not  to  Disqualify  for  Appointment,   see    WAR   DEPART- 
MENT AND  MILITARY'ESTABLISHMENT. 
Detail  of  Officers  to  Lighthouse  Districts,  see  LIGHTS  AND  BUOYS, 
of  Officers  to  Educational  Institutions,  see  EDUCATION,  vol.  2,  p.  841. 
of  Officers  to  Lighthouse  Board,  see   LIGHTS  AND  BUOYS,  vol.  4,   p. 
829. 
Detail  of  Officers  on  River  and  Harbor  Improvement,  see  RIVERS,  HARBORS^ 

AND  CANALS. 
Duties  of  Commanders  of  Vessels,  in  Respect  to  Submarine  Cables,  see  TELEGRAPH 

AND  CABLE  LINES. 
Employment  of  Officers,  Men,  and  Vessels  on  Coast  Survey,  see  COAST  AND  GEO- 
DETIC  SURVEY,  vol.  2,  p.  103. 
to  Protect  Rights  to  Guano  Islands,  see  GUANO  ISLANDS,  vol.  3,  p.  161. 
to  Aid  in  Collection  of  Duties,  see  INSURRECTION,  vol.  3,  p.  532. 
to  Enforce  Neutrality  Laws,  see  NEUTRALITY. 
Fish  Commission  Vessels,  see  FISH  AND  FISHERIES,  vol.  3,  p.  109. 
Flags,  see  FLAGS,  vol.  3,  p.  115. 

Hydrographic  Office,  see  SHIPPING  AND  NA  VI G A  TION. 
Insane  Persons  of  Navy,  see  HOSPITALS  AND  ASYLUMS,  vol.  3,  p.  238. 
Leave  of  Absence  to  Employees  in  Navy  Yards,  Arsenals,  etc.,  see  CIVIL  SERVICE^ 

vol.  I,  p.  816. 
Legal  Advice,  see  JUSTICE,  DEPARTMENT  OF,  vol.  4,  p.  768. 
Loan  of  Condemned  Ordnance,  see  WAR  DEPARTMENT  AND  MILITARY 
ESTABLISHMENT 
of  Naval  Equipment  to  Educational  Institutions,  see  EDUCATION,  vol,  2, 
p.  841. 
Naval  Academy,  see  NAVAL  ACADEMY. 
Naval  Militia,  see  MILITIA. 

reimbursement  of  States  for    Expenses  of  Equipping,  see   WAR  DEPART- 
MENT  AND  MILITARY  ESTABLISHMENT. 
Naval  Solicitor,  see  JUSTICE,  DEPARTMENT  OF,  vol.  4,  p.  765. 
Naval  Stations  in  Cuba,  see  CUBA,  vol.  2,  p.  364. 
Naval  Officers,  see  CUSTOMS  DUTIES,  vol.  2,  p.  372. 
Officers  Not  to  Hold  Office  in  Territories,  see  TERRITORIES. 
Right  of  Naval  Oificers  to  Hold  Other  Office,  see  PUBLIC  OFFICERS. 
Pay  of  Officers  of  Volunteers  During  tJu  Rebellion,  see  WAR  DEPARTMENT 

AND  MILITARY  ESTABLISHMENT. 
Pay  of  Navy-yard  Employees  for  Holidays,  see  HOLIDAYS,  vol.  3,  p.  229. 
Printing  Navy  Register,  see  PUBLIC  PRINTING. 
Protection  of   Timber  Reservations,   see    TIMBER    LANDS   AND   FOREST 

RESERVATIONS. 
Quarantine  Authorities,  Vessels  at  Disposal  of,  see  HEALTH  AND  QUA  RAN* 
TINE,  vol.  3,  p.  219. 
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/Reports  by  Secretary  of  Navy,  see  ESTIMA  TES,  APPROPRIA  TIONS,  AND 
REPORTS,  vol.  2,  pp.  926,  927. 

Report  by  Secretary  of  Treasury  to  Congress  on  Naval  Matters,  see  ESTIMA  TES, 
APPROPRIATIONS;  AND  REPORTS,  vol.  2,  pp.  919,  920. 

Revenue  Cutters,  Co-operation  of  stt  REVENUE  MARINE, 

Rules  of  Navigation,  see  COLLISION,  vol.  2,  p.  1 50. 

Supervisor  of  New  York  Harbor,  see  RIVERS,  HARBORS,   AND  CANALS. 

Settlement  of  Accounts  of  Officers  and  Men,  see   TREASURY  DEPARTMENT 

Supplies,  Purchase  of,  see  PUBLIC  CONTRACTS. 

Free  of  Duty,  see  CUSTOMS  DUTIES,  vol.  2,  p.  372. 

Transfer  of,  see  PUBLIC  PROPERTY,  BUILDINGS,  AND  GROUNDS. 

Sale  of  Old  Material,  see  PUBLIC  PROPERTY,  BUILDINGS,  AND 
GROUNDS. 

Transportation  of.  Officers  and  Men,  see  RAILROADS. 

And  see  generally,  CLAIMS,  vol.  2,  p.  i;  ESTIMATES,  APPROPRIATIONS, 
AND  REPORTS,  vol.  2,  p.  875;  EXECUTIVE  DEPARTMENTS, 
vol.  3,  p.  56;  PENSIONS;  PIRACY;  PRIZE;  PERJURY;  POSTAL 
SERVICE;  PUBLIC  LANDS;  PUBLIC  DOCUMENTS ;  REVE- 
NUE MARINE;  SHIPPING  AND  NAVIGATION;  WAR  DE- 
PARTMENT AND  MILITARY  ESTABLISHMENT. 


[I  Tee  Depabtmsht  of  tee  Vavt.] 

Sec.  415.  [Edahlishment  of  the  Department  of  the  Navy.li  There  shall 
be  at  the  seat  of  Government  an  Executive  Department,  to  be  known  as  the 
Department  of  the  N'avy,  and  a  Secretary  of  the  Navy,  who  shall  be  the  head 
thereof.    [jB.  8.] 

Act  of  April  30,  1798,  ch.  35,  1  Stat.  L.  — See  Estimates,  Afpbopbiatioits,  and  Rk- 

553.  PORTS,  vol.  2,  pp.  926,  927. 

Sections  415-^36  constitute  title  10  of  the  Reports  to  Congress  by  secretary  of  the 

Revised  Statutes,  ''The  Department  of  the  treasury   on   naval    expenditures,   etc.      See 

Navy.**  Estimates,  Apfbopbiations,  and  Repobts, 

Reports  to  Consress  by  secretary  of  navy.  vol.  2,  pp.  919,  920. 


[Sec.  1.]  [Assistant  Secretary  of  the  Navy.]  *  *  ♦  For  an  assistant 
Secretary  of  the  Navy,  to  be  appointed,  from  civil  life,  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  who  shall  receive  a  compensation, 
at  the  rate  of  four  thousand  five  hundred  dollars  per  annum.  *  *  *  [-g^ 
Slat  L.  £54  ] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  July  11,  1890, 
eh.  667. 


[Sec.  !•]  [Dviies  of  Assistant  Secretary  of  Navy.]  ♦  *  »  Assistant 
Secretary  of  the  Navy,  who  shall  hereafter  perform  such  duties  as  may  be  pre- 
scribed by  the  Secretary  of  the  Navy  or  required  by  law,  *  *  *  [^g 
Stat.  L.  934.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  3, 
1891,  ch.  541. 
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An  act  to  authorize  the  President  to  appoint  an  officer  of  the  Navy  or  the  Marine  Corpi  to 
perform  the  duties  of  solicitor  and  judge-advocate-general,  and  so  forth,  and  to  ix  the 
rank  and  pay  of  such  officer. 

{Act  of  June  S,  1880,  oh.  129,  21  Stat.  L.  104.] 

[Jvdge'Advocate'Oeneral  of  Navy.^  That  the  President  of  the  United 
States  be,  and  he  is  hereby,  authorized  to  appoint,  for  the  term  of  four  years, 
by  and  with  the  advice  and  consent  of  the  Senate,  from  the  officers  of  the  Navy 
or  the  Marine  Corps,  a  judge-advocate-general  of  the  Navy,  wiA  the  rank  and 
highest  pay  of  a  captain  the  Navy,  or  the  rank,  pay,  and  allowances  of  a 
colonel  in  the  Marine  Corps,  as  the  case  may  be. 

And  the  office  of  the  said  judge-advocate-general  shall  be  in  the  Navy  De- 
partment, where  he  shall,  under  the  direction  of  the  Secretary  of  the  Navy, 
receive,  revise,  and  have  recorded  the  proceedings  of  all  courts-martial,  courts 
of  inquiry,  and  boards  for  the  examination  of  officers  for  retirement  and  pro- 
motion in  the  naval  service,  and  perform  such  other  duties  as  have  heretofore 
been  performed  by  the  solicitor  and  naval  judge-advocate-general.     [21  Stat  L. 

who  was  appointed  to  that  office  "with  the 
rank,  pay,  and  allowances  of  a  colonel  in  the 
marine  corps/'  is  not  an  assimilated  rank 
but  an  actual  rank.  Remey  v.  U.  S.,  (1898) 
33  Ct.  CI.  218. 

Rank  and  pay  on  retirement.  —  A  captain 
of  the  marine  corps,  appointed  a  judge-advo- 
cate-general  of  the  navy  under  this  statute, 
with  the  rank,  pay,  and  allowances  of  a  col- 
onel, can  be  retired  from  that  position  as  a 
colonel,  and  be  entitled  to  the  retired  pay 
of  an  officer  of  that  rank  on  the  retired  list. 
See  section  1622,  R.  S.  Remey  v.  U.  S., 
(1898)  33  Ct.  a.  218. 

Sea  pay.  —  This  statute  does  not  allow  the 
judge-advocate-general  the  sea  pay  and  al- 
lowances of  a  captain  in  the  navy.  If  Con- 
gress had  intended  by  the  statute  to  give  sea 
pay  or  its  equivalent  for  shore  service,  th^ 
would  have  so  expressed  it.  Lemly  v,  U.  SL, 
(1893)  28  a.  a.  478. 


This  Act  was  amended  to  read  as  above  by 
the  Act  of  June  5,  1896,  ch.  331,  29  Stat.  L. 
251.  The  amendment  consisted  in  inserting 
in  lieu  of  the  words  ''  with  the  rank,  pay,  and 
allowances  of  a  captain  in  the  Navy  or  a 
colonel  in  the  Marine  Corps,  as  the  case  may 
be/'  the  words  "with  the  rank  and  highest 
pay  of  a  captain  the  Navy,  or  the  rank,  pay, 
and  allowances  of  a  colonel  in  the  Marine 
Corps,  as  the  case  may  be:  *'  and  in  adding 
the  following  proviso:  '* Provided,  That  this 
amendment  shall  take  effect  from  July  nine- 
teenth, eighteen  hundred  and  ninety-two,  the 
date  on  which  the  present  incumbent  entered 
on  duty,  and  that  the  amount  herein  appro- 
priated shall  be  payable  from  the  appropria- 
tion *  Pay  of  the  Navy.' " 

The  office  of  '* naval  solicitor"  in  the  de- 
partment of  justice  was  abolished  by  the  Act 
of  June  19,  1878,  ch.  329,  sec.  1.  See  Jus- 
tice, Dbpabtment  of,  vol.  4,  p.  766. 

▲  person's  rank  as  jttdge-advocate-general. 


[Sec.  1.]  ISoli^Uor  in  Jiuige-Advocate-OeneraZ's  Office.]  *  *  *  For 
A  solicitor,  to  be  an  assistant  to  the  Judge-Advocate  of  the  Navy,  and  to  perform 
the  duties  of  that  officer  in  case  of  his  death,  resignation,  absence,  or  sickness, 
tV70  thousand  five  hundred  dollars;     *     *     *     [S2  Stat.  L.  15S.] 

This  is  from  the  Legislative,  Executive,  tained  in  the  appropriation  acts  of  April  17, 
and  Judicial  Appropriation  Act  of  April  28,  1900,  ch.  192,  sec.  1,  31  Stat.  L.  117,  and  of 
1902,  ch.  694.    Similar  provisions  were  con-       Marcl^  3,  1901,  ch.  830,  sec.  1,  31  Stat.  L.  992. 

Sec.  416.  [Clerks  and  employees.]  There  shall  be  in  the  Department  of 
the  Navy: 

One  chief  clerk,  at  a  salary  of  two  thousand  five  hundred  dollars  a  year,  so 
long  as  there  is  no  Assistant  Secretary  of  the  Navy,  and  at  a  salary  of  two 
thousand  two  hundred  dollars  a  year  when  there  is  an  Assistant  Secretary  of  the 
Navy. 

One  disbursing  clerk. 
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One  superintendent  of  the  Navy  Department  building,  at  a  salary  of  two 
hundred  and  fifty  dollars  a  year. 

In  the  Bureau  of  Yards  and  Docks: 
One  civil  engineer,  at  a  salary  of  three  thousand  dollars  a  year. 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dollars  a  year. 
One  draughtsman,  at  a  salary  of  one  thousand  eight  hundred  dollars  a  year. 

In  the  Bureau  of  Equipment  and  Recruiting: 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dollars  a  year. 

In  the  Bureau  of  Construction  and  Repair: 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dollars  a  year. 
One  draughtsman,  at  a  salary  of  one  thousand  eight  hundred  dollars  a  year. 

In  the  Bureau  of  Steam  Engineering: 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dollars  a  year. 
One  draughtsman,  at  a  salary  of  one  thousand  eight  himdred  dollars  a  year. 
One  assistant  draughtsman,  at  a  salary  of  one  thousand  two  hundred  dollars 
a  year. 

In  the  Bureau  of  Navigation: 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dollars  a  year. 

In  the  Bureau  of  Ordnance: 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dollars  a  year. 
One  draughtsman,  at  a  salary  of  one  thousand  eight  hundred  dollars  a  year. 

In  the  Bureau  of  Provisions  and  Clothing: 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  himdred  dollars  a  year. 

In  the  Bureau  of  Medicine  and  Surgery: 
One  chief  clerk,  at  a  salary  of  one  thousand  eight  hundred  dollars  a  year, 
[R.  8.] 

Act  of  July  5,  1862,  ch.  134,  12  Stat.  L.  order  to  determine  who  should  act  in  the 

610;  Act  of  July  2,  1864,  ch.  219,  13  Stat.  L.  place  of  the  chief  of  the  bureau  during  his 

373;  Act  of  July  23,  1866,  ch.  208,  14  Stat.  absence,  section  178,  R.  S.,  is  to  be  read  in 

L.  207;  Act  of  March   3,   1871,  ch.   113,   16  connection  with   this  section.    An  officer  of 

Stat.  L.  492;  Act  of  March  3,  1873,  ch.  226,  the  navy,  detailed  and  assigned  to  duty  by 

17  Stat.  L.  501,  502.  the   secretary  of  the   navy   as   an   assistant 

The  rnunber  of  derks  in  the  department  to  the  chief  of  a  bureau,  as  such  assistant,  in 
and  Uie  amount  of  their  salaries  depend  upon  the  event  of  the  death,  resignation,  absence, 
the  various  appropriation  acts.  For  appro-  or  sickness  of  the  chief  of  the  bureau,  and  in 
priations  for  year  ending  June  30,  1904,  see  case  the  President  has  not  otherwise  directed 
the  Act  of  Feb.  25,  1903,  ch.  755,  32  Stat.  .L.  under  the  provisions  of  section  179  of  the 
887,  and  the  Naval  Appropriation  Act  of  Bevised  Statutes,  is  not  authorized  by  sec- 
March  3,  1903,  ch.  1010,  32  Stat.  L.  1177.  tion  178  to  perform  the  duties  of  such  chief 

Awistanta  to  chiefs  of  bnreans.  —  This  sec-  until  his  successor  is  appointed  or  until  such 

tion  makes  no  proyision  for  the  appointment  absence  or  sickness  shall  cease.     (1890)    19 

of  any  aasistanta  to  chiefs  of  bureaus.    In  Op.  Atty.-Gen.  503. 


[Sec.  1.]  [AppoirUment  clerk,]  *  *  *  Navy  Department.  That  the  title 
**  appointment  clerk,"  office  of  the  Secretary,  Navy  Department,  provided  for 
in  the  legislative,  executive,  and  judicial  appropriation  Act  for  the  fiscal  year 
eighteen  hundred  and  ninety-seven,  is  hereby  amended  to  read:  "Clerk  in 
charge  of  civil  employments  and  labor  regulations  at  navy-yards,  who  shall  also 
perform  the  duties  of  appointment  clerk  of  the  Navy  Department,  two  thousand 
two  hundred  and  fifty  dollars."     *     *     *     [29  Stat.  L.  285.] 

This  is  from  the  Deficiency  Appropriation  Act  of  May  28,   1896,  ch.  252,  29  Stat.  L. 

Act  of  June  8,  1896,  ch.  373.  164,   appropriated   for   *'  appointment  clerk, 

The  Act  here  referred  to,  viz.,  the  Legisia-  $1,800." 
tire,  Executive,  and  Judicial  Appropriation 
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[Civilians  employed  in  island  possessions,]  *  *  ♦  That  the  account- 
ing officers  of  the  Treasury  are  hereby  authorized  and  directed  to  allow,  in  the 
settlement  of  the  accounts  of  disbursing  officers  involved,  payments  made  under 
the  appropriation  "  Emergency  fund  "  to  civilian  employees  appointed  by  the 
Navy  Department  for  duty  in  and  serving  at  naval  stations  maintained  in  the 
island  possessions  during  the  fiscal  year  nineteen  hundred  and  two,  and  untfl 
such  time  as  Congress  shall  make  specific  appropriation  for  the  pay  of  such 
employees. 

The  Secretary  of  the  Navy,  in  his  discretion,  is  authorized  to  pay  all  civilian 
employees  appointed  for  duty  in  the  Philippine,  Hawaiian,  and  Samoan  islands^ 
tne  island  of  Guam,  and  the  island  of  Porto  Rico,  from  the  date  of  their  sailing 
fi'om  the  United  States  until  they  report  for  duty  to  the  officer  under  whom 
they  are  to  serve,  and  while  returning  to  the  United  States  by  the  most  direct 
route  and  with  due  expedition,  a  per  diem  compensation  corresponding  to  their 
pay  while  actually  employed;  and  in  cases  where  the  appointee  is  not  to  fill  an 
existing  vacancy  his  pay  while  traveling  may  be  charged  to  the  annual  appro- 
priation of  the  bureau  concerned.     *     *     *     [S2  Stat.  L.  665.] 

This  is  from  the  Naval  Appropriation  Act  of  July  1,  1902,  ch.  1368. 


[Employment  of  additional  experts,  draftsm^n^  etc."]  *  *  *  The 
Secretary  of  the  Navy  may  employ  and  pay  out  of  appropriations  for  "  Public 
Works,  Navy- Yards,  and  Stations,'^  such  additional  expert  aids,  draftsmen 
writers,  and  copyists  as  may  be  necessary  for  the  preparation  of  plans  and 
specifications.     *     *     *     [^I  Stat.  L,  1120.] 


This  is  from  the  Naval  Appropriation  Act 
of  March  3,  1901,  ch.  852,  for  the  fiscal  year 
ending  June  30,  1902.  No  similar  provision 
was  made  in  the  Naval  Appropriation  Act 
of  June  7,  1900,  ch.  859,  for  the  fiscal  year 
ending  June  30,  1901.  But  provisions  in 
terms  temporary,  but  otherwise  similar  to 
the  above,  were  made  in  the  Naval  Appro- 
priation Act  of  March  3,  1899,  ch.  421,  for  the 
fiscal  year  ending  June  30,  1900,  30  Stat.  L. 
1035,  and  the  Act  of  May  4,  1898,  ch.  234, 
30  Stat.  L.  379,  for  the  prior  year,  and  in 
prior  Acts. 


The  later  naval  appropriation  acts  of  July 
1,  1902,  ch.  1368,  for  the  fiscal  year  ending 
June  30,  1903,  32  Stat.  L.  678,  and  March  3, 
1903,  ch.  1010,  for  the  fiscal  year  ending  June 
30,  1904,  32  Stat.  L.  1188,  provide  on  this 
subject  as  follows: 

"Plans  and  Specifioationb  fob  Pubuc 
Works  :  For  the  preparation  of  plans  and 
specifications  for  public  works,  including 
such  expert  aids,  draftsmen,  writers,  and 
copyists  as  the  Secretary  of  the  Navy  may 
deem  necessary,     •     •     •    dollars.'* 


Sec.  417.  [Procurement  of  naval  stores  and  equipment  of  vessels.]  The 
Secretary  of  the  Navy  shall  execute  such  orders  as  he  shall  receive  from  the 
President  relative  to  the  procurement  of  naval  stores  and  materials^  and  the 
construction,  armament,  equipment,  and  employment  of  vessels  of  war,  as  well 
as  all  other  matters  connected  with  the  naval  establishment.      [JB.  S.] 

Act  of  April  30,  1708,  ch.  35,  1   Stat.  L.       it  would  seem  that  when  those  contracts  are 

suspended  by  him  he  must  be  equally  au- 
thorized to  agree  upon  the  compensation  for 
their  partial  performance.  When  a  settle- 
ment in  such  a  case  is  made  upon  a  full 
knowledge  of  all  the  facts,  without  conceal- 
ment, misrepresentation,  or  fraud,  it  must 
be  equally  binding  upon  the  government  as 
upon  the  contractor.  U.  S.  v.  Corliss  Steam- 
Engine  Co.,  (1876)  91  U.  S.  322. 

Rating  of  vessels.  —  ^he  secretary  of  the 
navy,  under  the  direction  of  the  Presidoit, 
has  the  power  to  rate  all  vessels  which  may 
have  been  authorized  to  be  built.  (1845)  4 
Op.  Atty.-Gen.  387. 
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Contracts  for  naval  supplies,  etc.  —  See 
Public  Contracts. 

Settlement  upon  cancellation  of  contract. 
—  This  statute  requires  the  secretary  of  the 
navy  to  enter  into  numerous  contracts  for  the 
public  service;  and  the  power  to  suspend 
work  contracted  for,  whether  in  the  construc- 
tion, armament,  or  equipment  of  vessels  of 
war,  when  from  any  cause  the  public  interest 
requires  such  suspension,  must  necessarily 
rest  with  him.  As  in  making  the  original 
contracts  he  must  agree  upon  the  compensa- 
tion to  be  made  for  their  entire  performance. 


!»&•••.  4S1.  NA  VY.  I>epartineQt  of  Navy. 

Sec.  418.  [Ctistody  of  the  books  and  records.]  The  Secretary  of  the  Navy 
shall  have  the  custody  and  charge  of  all  the  books,  records,  and  other  property 
now  remaining  in  and  appertaining  to  the  Department  of  the  Navy,  or  here- 
after acquired  by  it      [JB.  8.] 

Act  of  April  30,  1798,  ch.  36,  1  Stat.  L.  554. 

Sec  419-  lEstabltshment  of  Bureaus.]  The  business  of  the  Department 
of  the  Navy  shall  be  distributed  in  such  manner  as  the  Secretary  of  the  Navy 
shall  judge  to  be  expedient  and  proper  among  the  following  Bureaus : 

First.  A  Bureau  of  Yards  and  Docks. 

Second.  A  Bureau  of  Equipment  and  Kecruiting. 

Third.  A  Bureau  of  Navigation. 

Fourth.  A  Bureau  of  Ordnance. 

Fifth.  A  Bureau  of  Construction  and  Kepair. 

Sixth.  A  Bureau  of  Steam  Engineering. 

Seventh.  A  Bureau  of  Provisions  and  Clothing. 

Eighth.  A  Bureau  of  Medicine  and  Surgery.      \_R.  5.] 

Act  of  Aug.  31,  1842,  cb.  286,  5  Stat.  L.  now  termed  the  bureau  of  supplies  and  ac- 

579;  Act  of  July  5,  1862,  ch.  134,  12  Stat.  L.  counts.     See  Act  of  July  19,  1892,  ch.  206, 

510,  511.  infra,  p.  243. 

Tha  tnireau  of  provisions  and  clotliing  is 

Sec.  420.  [Custody  of  boohs  and  records  of  BureoAis.']  The  several 
Bureaus  shall  retain  the  charge  and  custody  of  the  hooks  of  records  and  accounts 
pertaining  to  their  respective  duties ;  and  all  of  the  duties  of  the  Bureaus  shall 
be  performed  imder  tibe  authority  of  the  Secretary  of  the  Navy,  and  their 
orders  shall  be  considered  as  emanaj^ng  from  him,  and  shall  have  full  force 
and  effect  as  such.      [12.  8.] 

Act  of  Aug.  31,  1842,  ch.  286,  6  Stat.  L.  considered  as  emanating  from  the  secretary 

580;  Act  of  July  5,  1862,  ch.  134,  12  Stat.  L.  of  the  navy,  and  have  "  full  force  and  effect 

611.  as  such."    U.  S.  v.  Barlow,  (1902)   184  U.  S. 

The  orden  of  the  chiefs  of  bureaus  are  136.    See  also  (1881)  17  Op.  Atty.-Gen.  155. 

Sec.  421.  [Appomtmerd  of  chiefs  of  Bureaus.]  The  chiefs  of  the  several 
Bureaus  in  the  Department  of  the  Navy  shall  be  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  from  the  classes  of  officers 
mentioned  in  the  next  five  sections  respectively,  or  from  officers  having  the 
relative  rank  of  captain  in  the  staff  corps  of  the  Navy,  on  the  active  list,  and 
shall  hold  their  offices  for  the  term  of  four  years.      [iJ.  8.] 

Act  of  July  5,  1862,  ch.   134,  12  Stat.  Lb  vacant.     At  the  session  of  the  Senate  which 
610;  Act  of  March  3,  1871,  ch.  117,  16  Stat.  immediately  ensued,  E.  was  again  nominated 
L  537.  by   the   President   to   date   "  from  April  28, 
Sank  and  pay  of  chiefs.    See  R.  S.  sees.  .  1877,"  and  the  nomination  was  confirmed  in 
1471,  1472,  1473,  1565,  and  Act  of  March  3,  the  same  terms  on  April  15,  1878.      It  was 
1899,  ch.  413,  sec.  7,  infra,  divs.  V.,  VIII.  held  that  notwithstanding  the  special  word- 
Exemption  of  former  chief  from  sea  duty.  ing  of  the  nomination  to,  and  confirmation 
See  R.  8.  sec.   1436,  infra,  div.  III.  by,  the  Senate,  the  term  of  oflSce  of  the  ap- 
Date  of  Appointment.  —  On  April  30,  1877,  pointee  E.,  as  prescribed  by  section  421,  R.  S., 
dming  a  recess  of  the  senate,  E.  was  ap-  must  be  deemed  to  begin  from  the  date  of  his 
pointei  by  the  President  to  the  office  of  chief  appointment    (namely,  in  April,   1878),  and 
of  the  bureau  of  construction  and  repair  in  not  "from  April  28,  1877,"  the  date  specified 
the  navy  department  to  fill  a  vacancy,  his  in    the    nomination.     (1880)    16    Op.    Atty.- 
eommission  to  expire  at  the  end  of  the  next  Gen.  656. 

session  of  the  Senate.     At  the  next  session  Right  of  incumbent  to  hold  over  the  term, 

(extra)   of  the  Senate,  in  October,  1877,  he  — The  chief  of  a  bureau  cannot  lawfully  hold 

was  nominated  by  the  President  to  that  body  over  after  the   expiration   of   the  term  for 

for  said  office,  under  section  421,  R.  S.,  for  which  he  was  appointed.    The  general  rule 

the  term  of  four  years.    The  nomination  was  seems   to  be  that   where  Congress   has  not 

not  acted  upon  during  such  session,  which  authorized  the  officer  to  hold  over  his  incum- 

tnded  December  3, 1877,  and  the  office  became  bency  must  be  deemed  to  cease  at  the  end  of 
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hiB  term,  though  no  appointment  of  a  suc- 
cessor may  tnen  be  made.  (1884)  17  Op. 
Atty.-Gen.  648. 

Rank  on  retirement.  —  Where  a  captain  of 
the  navy  was  appointed  to  the  office  of  chief 
of  the  bureau  of  navigation,  with  the  relative 
rank  of  commodore,  in  case  of  his  retirement 
by  reason  of  a  disability  incident  to  the  ser- 


vice, or  on  his  amplication,  during  his  ineom- 
bency  of  that  office,  and  whilst  he  is  borne  on 
the  navy  register  as  a  captain,  he  should  be 
placed  on  the  retired  list  with  the  rank  of 
captain,  and,  on  being  thus  retired,  he  would 
be  entitled  to  seventy -five  per  centum  of  the 
sea  pay  of  officers  of  that  rank.  (1881)  17 
Op.  Atty.-Gen.  154. 


Sec.  422.  [Chiefs  of  Bureaus  of  Yards  and  Docks,  Equipment  and  Re- 
cruiting, Navigatio7i,  and  Ordnance.  ]  The  chiefs  of  the  Bureau  of  Yards  and 
Docks,  of  the  Bureau  of  Equipment  and  Eecruiting,  of  the  Bureau  of  Naviga- 
tion, and  of  the  Bureau  of  Ordnance,  shall  be  appointed  from  the  list  of  officers 
of  the  Navy,  not  below  the  grade  of  commander.      \_R,  8.^ 


Act  of  July  5,  1862,  ch.  134,  12  Stat.  L. 
510. 

Sank.  ^-  The  chief  of  a  bureau  is  given  the 
rank  of  rear  admiral  by  Act  of  March  3, 
1899,  ch.  413,  sec.  7.     See  infra,  div.  II. 

An  officer  not  below  the  rank  of  captain  is 
eligible  for  appointment  as  chief  of  the  bu- 
reau of  yards  and  docks.  This  section  re- 
stricts the  President  in  his  choice  oi  the  chiefs 
of  the  four  bureaus  mentioned  to  officers  of 
the  line  not  below  the  grade  of  commander, 
but  the  provision  of  the  Act  of  March  3, 
1871,  incorporated  in  section  421,  enlarges 
the  President's  power,  giving  him  the  alter- 
native of  making  the  appointment  "from 
officers  having  tl^  relative  rank  of  captain 
on  the  staff  corps  of  the  navy  on  the  active 
list."  "  It  may  be  said  that  the  law,  as  thus 
construed,  discriminates  against  the  officers 
of  the  staff  corps  in  the  matter  of  the  ap- 
pointment of  chiefs  of  the  four  bureaus  men- 


tioned in  section  422  by  requiring  them  to 
hold  a  higher  rank  than  officer  of  the  line 
in  order  to  be  eligible;  but  the  answer  is, 
these  bureaus  are  essentially  line  bureaus, 
while  those  mentioned  in  sections  423  to  426, 
inclusive,  are  staff  bureaus,  and  since  line 
officers  are  not  eligible  at  all  to  the  chiefship 
of  staff  bureaus  it  is  not  unfair  to  require 
some  extra  evidence  of  fitness  in  a  staff  officer 
who  is  to  be  made  head  of  a  line  bureau." 
(1898)  22  Op.  Atty.-Gen.  47. 

Pay  of  rear  admiral  appointed  chief  of  bn- 
reau.  — In  (1862)  10  Op.  Atty.-Gen.  377,  the 
attorney-general  advised  that  a  rear  admiral, 
appointed  to  the  office  of  chief  of  the  bureau 
of  yards  and  docks,  under  the  Act  of  July  6, 
1862,  is  not  bound  to  accept  the  salary  pro- 
vided by  that  Act,  but  may  demand  the  pay 
allowed  to  a  rear  admiral  performing  shore 
duty  by  the  Act  of  July  16,  1802,  ch.  183. 


[Assistant  to  Chief  of  Bureau  of  Navigation.]  *  *  *  That  an  ofScer 
of  the  Navy  not  below  the  rank  of  commander  may  be  detailed  as  assistant  to 
the  Chief  of  the  Bureau  of  Navigation  in  the  Navy  Department,  and  such 
officer  shall  receive  the  highest  pay  of  his  grade,  and,  in  case  of  the  death, 
resignation,  absence,  or  sickness  of  the  Chief  of  the  Bureau,  shall,  unless 
otherwise  directed  by  the  President,  as  provided  by  section  one  hundred  and 
seventy-nine  of  the  Eevised  Statutes,  perform  the  duties  of  such  Chief  until 
his  successor  is  appointed  or  such  absence  or  sickness  shall  cease.  *  *  * 
[27  Stat.  L.  717.] 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  1893,  ch.  212. 
R.  6.  sec.  179  is  given  in  Executive  Depabtmentb,  vol.  3,  p.  62. 


[Assistant  to  Chief  of  Bureau  of  Ordnance.]  *  *  *  That  a  line  offi- 
cer of  the  Navy  may  be  detailed  temporarily  as  assistant  to  the  Chief  of  the 
Bureau  of  Ordnance  in  the  Navy  Department,  and  that  such  officer  during 
such  detail  shall  receive  the  highest  pay  of  his  grade,  and  in  the  case  of  the 
death,  resignation,  absence,  or  sickness  of  the  chief  of  the  bureau  shall,  unless 
otherwise  directed  by  the  President,  as  provided  by  sections  one  and  seventy- 
nine  of  the  Revised  Statutes,  perform  the  duties  of  such  chief  until  his  succes- 
sor is  appointed  or  such  absence  or  sickness  shall  cease,  provided  that,  in  case 
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of  the  deatb,  sickness,  or  absence  on  duty  of  the  chief  of  the  bureau  and  the 
assistant  thereto,  the  chief  clerk  shall  act  as  chief  of  the  bureau.  *  *  * 
[SO  Stat.  L.  373.] 

ThU  IB  from  the  Naval  Appropriation  Act  See  note  to  preceding  text. 

of  May  4,  1898,  ch.  234.    The  reference  in  the 
text  is  to  R  8.  sec.  179,  not  to  sees.  1  and  79. 

Sec  423.  [Chief  of  Bureau  of  Constructioru  and  Repadr.]  The  chief  of 
the  Bureau  of  Construction  and  Repair  shall  be  appointed  from  the  list  of  offi- 
cers of  the  Kavy,  not  below  the  grade  of  commander,  and  shall  be  a  skillful 
naval  constructor.      \_R.  S.] 

Act  of  July  5,  1862,  ch.  134/ 12  Stat.  L.  610. 
But  Bee  the  provision  immediately  following. 


[Naval  Constructors  eligible  as  Chief  of  Bureau  of  Construction  and  Re- 
pair.'] *  *  *  And  any  Naval  Constructor  having  the  rank  of  Captain, 
Commander  or  Lieutenant  Commander  shall  be  eligible  as  Chief  of  the  Bureau 
of  Construction  and  Repair.     *     *     *     [27  Stat.  L.  716.] 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  1893,  ch.  212. 

Sec.  424.  [Chief  of  Bureau  of  Steam  Engineering.]  The  Chief  of  the 
Bureau  of  Steam  Engineering  shall  be  appointed  from  the  line  of  officers  of 
the  !N'avy  not  belovtr  the  grade  of  lieutenant-commander,  and  shall  be  a  skillful 
engineer.      [R.  S.] 

The  flection  was  amended  to  read  as  above  a  skillful  engineer."     Act  of  July  6,  1862, 

by  the  Naval  Appropriation  Act  of  June  7,  ch.  134,  12  Stat.  L.  510. 

1900,  ch.  859,  31  Stat.  L.  702.    The  section  The  officers  constituting  the  engineer  corps 

as  originally  enaqted  read  as  follows:  were  transferred  to  the  line  of  the  navy  by 

"  Sec.   424.  The   chief   of  the   Bureau   of  Act  of  March  3,  1899,  ch.  413,  sec.  1,  30  Stat. 

Steam  Engineering  shall  be  appointed  from  L.  1004,  infra,  div.  II. 

the  chief  engineers  of  the  Navy,  and  shall  be  > 

Sec.  425.  {Chief  of  Bureau  of  Provisions  and  Clothing.]  The  chief  of 
the  Bureau  of  Provisions  and  Clothing  shall  be  appointed  from  the  list  of  pay- 
masters of  the  Navy  of  not  less  than  ten  years'  standing.      [R.  S.] 

Act  of  July  5,  1862,  ch.  134,  12  Stat.  L.  610. 

Titte  of  buzeau  changed.  —  See  next  paragraph  of  text. 


[Change  of  name.]     *     *     *     Bureau  of  Provisions  and  Clothing,  here- 
after to  be  called  Bureau  of  Supplies  and  Accounts.     *     *     *     [j^  slot.  L. 

This  is  from  the  Naval  Appropriation  Act      lowed  by  the  appropriations  for  the  bureau 
of  July  19,  1892,  ch.  206,  and  appears  as  a      for  the  year. 
—  not     a    complete    sentence  —  fol- 


[Law8  applicable.]  *  *  *  And  all  laws  now  in  force  relating  to  the 
Bureau  of  Provisions  and  Clothing  shall  now  and  hereafter  apply  to  the 
Bureau  of  Supplies  and  Accounts.     *     *     *     [^7  Sta^f.  L.  2^6.] 

This  18  from  the  Naval  Appropriation  Act  of  July  19,  1892,  ch.  206. 
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\_Assistant  to  Chief  of  Bwreau  of  Supplies  and  Accoxvnls.']  ♦  *  * 
Bureau  of  Supplies  and  Accounts.  That  an  officer  of  the  pay  corps  of  the 
Navy  may  be  detailed  as  assistant  to  the  Chief  of  the  Bureau  of  Supplies  and 
Accounts  in  the  Navy  Department,  and  that  such  officer  shall,  in  case  of  the 
death,  resignation,  absence,  or  sickness  of  the  Chief  of  the  Bureau,  unless 
otherwise  directed  by  the  President,  as  provided  by  section  one  hundred  and 
seventy-nine  of  the  Revised  Statutes,  perform  the  duties  of  such  diief  until  his 
successor  is  appointed  or  such  absence  or  sickness  shall  cease.  *  ♦  *  [28 
Stai.  L.  132.'] 

This  is  from  the  Naval  Appropriation  Act  of  July  26,  1S94,  ch.  166. 


\Pa/y  of  Assistant  Chief  of  Burea/u  of  Supplies  and  Accounts,]  *  *  * 
The  officer  of  the  Pay  Corps  of  the  Navy  detailed  as  assistant  to  the  Chief  of 
the  Bureau  of  Supplies  and  Accounts  pursuant  to  the  Act  of  Congress  approved 
tTuly  twenty-seventh,  eighteen  hundred  and  ninety-four,  shall  hereafter  receive 
the  highest  pay  of  his  grade.     *     *     *     [SO  Stat.  L.  1038.] 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  1899,  ch.  421.     The  reference  in 
the  text  is  to  the  preceding  section. 


\_Duiy  of  Bureau  of  Supplies  and  Accounts.]  *  *  *  It  shall  be  the 
duty  of  the  Bureau  of  Provisions  and  Clothing  to  cause  property  accounts  to 
be  kept  of  all  the  supplies  pertaining  to  the  naval  establishment,  and  to  report 
annually  to  Congress  the  money  value  of  the  supplies  on  hand  at  the  various 
stations  at  the  beginning  of  the  fiscal  year,  the  dispositions  thereof,  and  of  the 
purchases,  and  the  expenditures  of  supplies  fpr  the  year,  and  the  balances 
remaining  on  hand  at  the  end  thereof.     *     *     *     [^5  Stat.  L.  817.] 

This  is  from  the  Naval  Appropriation  Act  of  March  2,  1889,  ch.  371. 

Change  of  name  of  bureau.     See  Act  of  July  19,  1892,  ch.  206,  ai^pro,  p.  243. 

Sec.  426.  [Chief  of  BureoAi  of  Medicine  and  Surgery.]  The  chief  of  the 
Bureau  of  Medicine  and  Surgery  shall  be  appointed  from  the  list  of  the  sur- 
geons of  the  Navy.      [R.  S.] 


Act  of  July  6,  1862,  ch.  134,  12  Stat.  L. 
510. 

Assistant  to  the  bureau  of  medicine  and 
surgery.      See  R.  S.  sec.  1376,  infra,  div.  II. 

Liability  to  court-martial.  —  The  chief  of 
the  bureau  of  medicine  and  surgery  is  amen- 
able to  the  jurisdiction  of  a  naval  court-mar- 
tial upon  charges  and  specifications  pre- 
ferred against  him  for  acts  done  as  such 
chief.  This  and  the  preceding  section  have 
not  the  effect  to  make  the  chiefs  of  bureaus 


civil  officers  for  the  term  of  their  appoint- 
ment. (1885)  18  Op.  Atty.-Gen.  176.  See 
also  Smith  v,  Whitney,  (1886)  116  U.  S.  181, 
in  which  it  was  held  that  a  writ  of  prohibi- 
tion could  not  issue  to  a  general  court-uiar- 
tial  of  naval  officers  convened  to  try  a  pay- 
master of  the  navy  who  was  holding  the 
office  of  chief  of  the  bureau  of  provisions 
and  clothing;  and  Smith  v.  U.  S.,  (1891)  26 
Ot.  CI.  143.  See  Wales  v.  Whitney,  (1885) 
114  U.  S.  564. 


Sec.  427.  [Use  of  engraved  plates  of  Wilkes's  Expedition.]  The  Joint 
Committee  on  the  Library  shall  grant  to  the  Department  of  the  Navy  the  use 
of  such  of  the  engraved  plates  of  the  United  States  Exploring  Expedition 
under  Captain  Wilkes,  in  charge  of  the  committee,  as  may  be  desired  for  the 
purpose  of  printing  a  supply  of  charts  for  the  use  of  the  Department      [R.  8.] 

Res.  No.  80  of  July  26*  18C6,  14  Stat.  L.   366. 


$6C.  428.  [Collection  of  enemies'  fUigs.     See  Flags,  vol.  3,  p.  115.] 
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Sec.  429.  [Report  to  Congress  by  Secretary  of  the  Navy.  See  Esti- 
MATESy  Appbopeiations,  AND  Eepobts,  voL  2,  p.  926.] 

Sec.  430.  \_Estimates  for  expenses.]  All  estim^s  for  specific,  general, 
and  contingent  expenses  of  the  Department,  and  of  the  several  Bureaus,  shall 
be  furnished  to  the  Secretary  of  the  Navy  by  the  chiefs  of  the  respective 
Bureaus.      [R.  8.] 

Act  of  July  5,  1862,  ch.  134,  12  Stat.  L.  511. 

Sec.  431.  [Hydrographic  office.      See  SiuppiifG  and  Navigatioit.] 

Sec.  432.  [Maps,  charts,  etc.     See  Shipping  and  Navigation.] 

Sec.  433.  [Money  received  from  sale  of  maps,  charts,  etc.  See  Shipping 
ANi>  Navigation.] 

Sec.  434fc  [Naval  Observatory.']  The  officer  of  the  Navy  employed  as 
superintendent  of  the  Naval  Observatory  at  Washington  shall  be  entitled  to  re* 
ceive  the  shore-duty  pay  of  his  grade,  and  no  otherr  [R.  8.] 

Act  of  March  3,  1865,  ch.  114,  13  Stat.  L.  633. 
Appointment  of  superintendent.— See  the  following  text. 


[Board  of  Visitors  to  Naval  Observatory.]  *  *  *  There  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
from  persons  not  officers  of  the  United  States  a  board  of  six  visitors  to  the  Naval 
Observatory,  four  to  be  astronomers  of  high  professional  standing  and  two  to 
be  eminent  citizens  of  the  United  States.  Appointments  to  this  board  shall  be 
made  for  periods  of  three  years,  but  provisions  shall  be  made  by  initial  appoint- 
ments for  shorter  terms  so  that  two  members  shall  retire  in  each  year.  Members 
of  this  board  shall  serve  without  compenhation,  but  the  Secretary  of  the  Navy 
shall  pay  the  actual  expenses  necessarily  incurred  by  members  of  the  board  in 
the  discharge  of  such  duties  as  are  assigned  to  them  by  the  Secretary  of  the 
Navy  or  are  otherwise  imposed  upon  them.  The  board  of  visitors  shall  make  an 
annual  visitation  to  the  Observatory  at  a  date  to  be  determined  by  the  Secretary 
of  the  Navy,  and  may  make  such  other  visitations  not  exceeding  two  in  number 
annually  by  the  full  board  or  by  a  duly  appointed  committee  as  may  be  deemed 
needful  or  expedient  by  a  majority  of  the  board.  The  board  of  visitors  shall 
report  to  the  Secretary  of  the  Navy  at  least  once  in  each  year  the  result  of  its 
examinations  of  the  Naval  Observatory  as  respects  the  condition  of  buildings, 
instruments,  and  apparatus,  and  the  efficiency  with  which  its  scientific  work 
is  prosecuted,  and  shall  also  report  as  respects  the  expenditures  in  the  adminis- 
tration of  the  Observatory.  The  board  of  visitors  shall  prepare  and  submit  to 
the  Secretary  of  the  Navy  regulati6ns  prescribing  the  scope  of  the  astronomical 
and  other  researches  of  the  Observatory  and  the  duties  of  its  staff  with  refer- 
ence thereto.  When  an  appointment  or  detail  is  to  be  made  to  the  office  of 
astronomical  director,  director  of  the  Nautical  Almanac,  astronomer,  or  assistant 
astronomer,  the  board  of  visitors  may  recommend  to  the  Secretary  of  the^  Navy 
a  suitable  person  to  fill  such  office,  but  such  recommendation  shall  be  determined 
only  by  a  majority  vote  of  the  members  present  at  a  regularly  called  meeting  of 
the  board  held  in  the  city  of  Washington.  The  Superintendent  of  the  Naval 
Observatory  shall  be,  until  further  legislation  by  Congress,  a  line  officer  of  the 
Navy  of  a  rank  not  below  that  of  captain.     *     *     *     [si  Stat.  L.  1122.] 

This  ie  from  the  Naval  Appropriation  Act  of  March  3,  1901,  ch.  852. 
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Sec.  435.  IMeridians.]  The  meridian  of  the  Observatoiy  at  Washington 
shall  be  adopted  and  used  as  the  American  meridian  for  all  astronomical  pur- 
poses, and  the  meridian  of  Greenwich  shall  be  adopted  for  all  nautical  purposes. 
[R.  8.] 

Act  of  Sept.  28,  1850,  ch.  80,  9  Stat.  L.  616. 

Sec.  436.  [Nautical  Almaauic.]  The  Secretary  of  the  Navy  may  place 
the  supervision  of  the  Nautical  Almanac  in  charge  of  any  officer  or  professor  of 
mathematics  in  the  Navy  who  is  competent  for  that  service.  Such  officer  or  pro 
f essor,  when  so  employed,  shall  be  entitled  to  receive  the  shore-duty  pay  of  his 
grade,  and  no  other.    [JB.  S.] 

Act  of  March  3,  1867,  ch.  Ill,  11  Stat.  L.         Printing  and  distribution  of  nautical  a1- 
246.  manacs  and  other  papers  of  nayy  department. 

See  Public  Documents;  Pobuc  Fauirwam, 


Seo.  3.   [Loan  of  scientific  instruments  for  Signal  Service  use,  OAjUhorized.] 

*  *  *  That  the  Secretary  of  the  Navy  be,  and  he  is  hereby,  authorized^  in 
his  discretion,  to  loan  any  scientific  instruments  in  the  possession  of  any  of  the 
bureaus  under  his  charge,  and  not  in  use,  to  persons  taking  observations,  or 
making  investigations  in  connection  with,  or  for  the  use  of,  the  Signal  Service 
under  such  regulations  as  he  may  prescribe,  taking  such  security  for  the  safe- 
keeping and  return  of  such  instruments  on  demand  as  he  may  deem  necessary. 

*  *     *     [ias  Stat.  L.  600.] 

■ 

This  is  from  the  Deficiency  Appropriation  Act  of  Oct.  19,  1888,  ch.  1210. 


[IL   OBeAKIZATION  07  THE  ITAYT.] 

Sec.  1362.  [Orades  of  tine  officers.']  The  active  list  of  the  line  officers 
of  the  Navy  of  the  United  States  shall  be  divided  into  eleven  grades,  as  f oUows, 
namely. 

First.  Admiral. 

Second.  Vice- Admiral. 

Third,  Rear-Admirals. 

Fourth,  Commodores. 

Fifth,  Captains. 

Sixth,  Commanders. 

Seventh.     Lieutenant-commanders. 

Eighth.  Lieutenants. 

Ninth.  Masters. 

Tenth.  Ensigns. 

Eleventh.  Midshipmen. 

Provided,  That  vacancies  occurring  in  the  grades  of  Admiral  and  Vice- 
Admiral  shall  not  be  filled  by  promotion,  or  in  any  other  manner,  and  that 
when  the  offices  of  said  grades  shall  become  vacant,  the  grade  itself  shall  oease 
to  exist.    [R.  8.] 

Act  of  July  16,  1862,  ch.  183,  12  Stat.  L.  L.  222;  Act  of  March  2, 1867,  ch.  174,  14  SUt 
S83;  Act  of  Dec.  21,  1864,  ch.  6,  13  Stat  L.  L.  516;  Act  of  Jan.  24,  1873,  ch.  62,  17  SUt. 
420;  Act  of  Jidy  25,  1866,  ch.  231,  14  Stat.      L.  418. 
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Section  1362-1427  constitute  chapter  1, 
" Organiation/'  of  title  6,  "The  Navy," 
of  the  Revised  Statutes. 

Commodore.  —  This  grade  is  omitted  from 
the  composition  of  the  active  list  by  the  Act 
to  reorganise  the  personnel  of  the  navy  of 
March  3,  ISOtf,  ch.  413,  following. 

Maater  and  midshipman.  —  The  titles  of 
these  grades  were  changed  to  lieutenant  and 


ensign,  respectively,  by  Act  of  March  3, 
1883,  ch.  97.      See  infra,  this  division. 

The  officers  of  the  engineer  corps  were 
transferred  to  the  line  by  Act  of  March  3, 
1899,  ch.  413,  infra,  p.  249. 

Neither  boatswains,  gunners,  nor  warrant 
machinists  are  officers  of  the  line  of  the  navy 
within  the  meaning  of  this  section,  or  of  the 
Acts  of  Aug.  6,  1882,  and  March  3,  1899. 
(1899)  22  Op.  Atty.-Gen.  620. 


An  Act  Creating  the  office  of  Admiral  of  the  Navy. 
{Act  of  March  2,  1899,  oh,  378,  SO  Stat.  L.  995.1 

\^Admiral.'\  That  the  President  is  hereby  authorized  to  appoint^  by  selection 
and  promotion,  an  Admiral  of  the  Navy,  who  shall  not  be  placed  upon  the  re- 
tired list  except  upon  his  own  application;  and  whenever  such  office  shall  be 
vacated  by  death  or  otherwise  the  office  shall  cease  to  exist.     [SO  Stat  L.  99B,] 

An  identically  similar  provision  is  contained  in  the  Naval  Appropriation  Act  of  March 
3, 1880,  di.  421,  30  Stat.  L.  1046. 

Sec.  1363.  \_Number  on  the  active  list]     ISuperseded,"] 

four;  lieutenants,  two  hundred  and  fifty; 
masters,  seventy-five;  ensigns,  seventy -five; 
and  thereafter  promotions  to  all  vacancies 
shall  be  made  but  not  to  increase  either  of 
said  grades  above  the  numbers  aforesaid." 
[22  Stat.  L.  286.^ 

Such  Act  also  superseded  the  provisions  of 
Act  of  March  3,  1883,  ch.  97,  that 

"Hereafter  only  one-half  the  vacancies* in 
the  various  grades  in  the  staff  corps  of  the 
navy  shall  be  filled  by  promotion  until  such 
grades  shall  be  reduced  to  the  numbers  fixed 
for  the  several  grades  of  the  staff  corps  of 
the  na^  by  the  act  of  August  fifth,  eighteen 
hundred  and,  eighty  two,  making  appropria- 
tions for  the  naval  service  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and 
eighty  three,  and  for  other  purposes."  •  •  • 
[22  Stnt.  L.  4'72.] 

Number  cannot  be  increased  by  President. 
—  The  President  has  not  power,  by  and  with 
the  advice  of  the  Senate,  to  increase  the  num- 
ber of  commanders  in  the  navy  beyond  the 
number  expressly  fixed  and  limited  by  Ck>n- 
gress.     (1900)  23  Op.  Atty.-Gen.  31. 


This  section  was  as  follows: 

"  Sec.  1363.  There  shall  be  allowed  on  the 
active  list  of  the  line  officers  of  the  Navy  one 
Admiral,  one  Vice- Admiral,  ten  rear-admirals, 
twenty-five  commodores,  fifty  captains, 
ninety  commanders,  eighty  lieutenant-com- 
manders, two  hundred  and  eighty  lieutenants, 
one  hundred  masters,  and  one  hundred  en- 
signs; and  no  promotion  to  the  grade  of  lieu- 
tenant-commander shall  be  made  until  the 
number  of  such  grade  is  reduced  below 
eighty.''  Act  of  July  25,  1866,  ch.  231,  14 
Stat.  L.  222;  Act  of  July  15,  1870,  ch.  295, 
16  Stat.  L.  333. 

It  was  superseded  by  the  provisions  of  Act 
of  March  3,  1899,  ch.  413,  sec.  7,  set  forth 
on  p.  250.  This  Act  also  superseded  the  provi- 
sions of  the  Act  of  Aug.  5,  1882,  ch.  391,  22 
Stat.  L.  286,  that 

"Hereafter  only  one-half  of  the  vacancies 
in  the  various  grades  in  the  line  of  the  Navy 
shall  be  filled  by  promotion  until  such  grades 
shall  be  r^uced  to  the  following  numbers, 
namely:  rear  admirals,  six;  commodores, 
ten;  captains,  forty -five;  commanders, 
eighty -five;  lieutenant  commanders,  seventy- 


Sec.  1364.   [When  exceeded.]     [Superseded.] 


This  section  was  as  follows: 

**Sbc.  1364.  The  provisions  of  the  forego- 
ing section  shall  not  have  the  effect  to  vacate 
the  commission  of  any  lieutenant- commander, 
lieutenant,  master,  or  ensign  appointed  ac- 
cording to  law,  in  excess  of  the  respective 
munber  therein  fixed;  nor  to  preclude  the  ad- 
vancement of  any  officer  to  a  higher  grade, 
for  distinguished  conduct  in  battle,  or  for 
extraordinary  heroism,  under  the  provisions 


of  sections  fifteen  hundred  and  six  and  fifteen 
hundred  and  eight."  Act  of  July  16,  1862, 
ch.  183,  12  Stat.  L.  584;  Act  of  July  25, 
1866,  ch.  231,  14  Stat.  L.  222. 

It  was  superseded  by  the  Act  of  March  3, 
1899,  ch.  413,  sec.  7,  set  forth  infra,  p.  250. 

This  section  was  construed  or  referred  to 
in  (1900)  23  Op.  Atty.-Gen.  31;  (1871)  13 
Op.  Atty.-Gen.  544;  (1869)  13  Op.  Atty.-Gen. 
1;   (1873)  14  Op.  Atty.-Gen.  192. 


[Sec.  1.]   [Masters  to  he  styled  lievierumts.]     *     *     *  For  the  pay  of 
*    *     one  hundred  masters,  the  title  of  which  grade  is  hereby  changed  to 
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that  of  lieutenants,  and  the  masters  now  on  the  list  shall  constitute  a  junior 

grade  of,  and  be  commissioned  as,  lieutenants,  having  the  same  rank  and  pay  as 

now  provided  by  law  for  masters,  but  promotiop  to  and  from  said  grade  shall 

be  by  examination  as  provided  by  law  for  promotion  to  and  from  the  grade  of 

master,  and  nothing  herein  contained  shall  be  so  construed  as  to  increase  the 

pay  now  allowed  by  law  to  any  officer  in  the  line  or  staff;     *     *     *     [jgjg 

Stat.  L,  Jf72.'] 

This  and  the  provision  following  are  from  the  Naval  Appropriation  Act  of  March  3, 
1883,  ch.  97. 

[Midshipmen  to  he  styled  ensigns,^  *  *  *  ninety-one  midshipmen, 
the  title  of  which  grade  is  hereby  changed  to  that  of  ensign,  and  the  midship- 
man [sic]  now  on  the  list  shall  constitute  a  junior  grade  of,  and  be  commis- 
sioned as,  ensigns,  having  the  same  rank  and  pay  as  now  provided  by  law  for 
midshipmen,  but  promotions  to  and  from  said  grade  shall  be  under  the  same 
regulations  and  requirements  as  now  provided  by  law  for  promotion  to  and  from 
the  grade  of  midshipmen,  and  nothing  herein  contained  shall  be  so  construed  as 
to  increase  the  pay  now  allowed  by  law  to  any  officer  of  said  grade  or  of  any 
officer  of  relative  rank;     *     *     *     \22  Stat.  L.  ^72.] 

See  note  to  prior  para^fraph. 

The  grade  of  junior  ensign  was  abolished  by  Act  of  June  26,  1884,  ch.  122,  following. 

An  act  to  equalize  the  rank  of  graduates  of  the  Naval  Academy  upon  their  assignment  to 

the  various  corps. 

[Act  of  June  2e,  1884,  ch.  122,  23  Stat.  L.  60.} 

[Sec.  1.]  [Graduates  of  Naval  Academy  to  be  ensigns.']  That  from  and 
after  the  passage  of  this  act  all  graduates  of  the  Naval  Academy  who  are  as- 
signed to  the  line  of  the  Navy,  on  the  successful  completion  of  the  six  years 
course,  shall  be  commissioned  ensigns  in  the  Navy.     [2S  Stat.  L.  60.] 

Appointments  from  graduates  of  naval  academy.     See  Naval  Academt. 

Sec.  2.  [Grade  of  jvnior  ensigns  aholished.]  That  the  grade  of  junior 
ensign  in  the  Navy  is  hereby  abolished  and  the  junior  ensigns  now  on  the  list 
shall  be  commissioned  ensigns  in  the  Navy:  Provided^  That  nothing  in  this  act 
shall  be  so  construed  as  to  increase  the  number  of  officers  in  the  Navy  now 
allowed  by  law.      [23  Stat.  L.  60.] 

Sbc.  3.  [Repeal.]  That  all  acts  and  parts  of  acts  inconsistent  widi  the 
provisions  of  this  act  be  and  the  same  are  hereby  repealed.     [23  Stai.  L.  60.] 


[Warrant  officers  eligible  to  grade  of  ensign.]  *  *  *  Whenever,  in 
view  of  the  vacancies  in  the  grade  of  ensign  on  July  thirtieth  of  any  year  un- 
filled by  graduates  of  the  Naval  Academy,  the  Secretary  of  the  Navy  shall  so 
recommend,  the  President  may  appoint  to  that  grade,  as  of  July  thirtieth,  from 
among  the  boatswains,  gunners,  or  warrant  machinists,  not  exceeding  six  in  any 
one  calendar  year.  No  person  shall  be  so  appointed  who  is  over  thirty-five 
years  of  age;  who  has  served  less  than  six  years  as  a  warrant  officer;  who  is  not 
recommended  by  a  commanding  officer  under  whom  he  has  served;  nor  until 
he  shall  have  passed  such  competitive  examination  as  may  be  prescribed  by  the 
Navy  Department.     *     *     *     [31  Stat.  L.  1129.] 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  1901,  ch.  862. 

Appointment  of  graduates  of  naval  academy  to  fill  vacancies.     See  Naval  Acadkmt. 
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An  Act  To  leorganize  and  increase  the  efficiency  of  the  personnel  of  the  Navy  and  Marine 

Corps  of  the  United  States. 

[Act  of  March  3,  1899,  ch.  413,  30  Stat.  L,  1004.] 

[Sec.  1.]  [Engineer  Corps  transferred  to  the  line.]  That  ike  officers  con- 
stitutiiig  the  Engineer  Corps  of  the  Navy  be,  and  are  hereby,  transferred  to  the 
line  of  the  Navy,  and  shall  be  commissioned  accordingly.     [30  Stat.  L.  100 4.] 

This  Act  is  known  as  the  "  Navy  Personnel  crease  the  efficiency  of  the  personnel  of  the 

Act."  navy,  and  not  to  limit  the  power  of  the  Presi- 

Fleet  engineers.  —  This  statute  does  not  re-   .  dent,  as  it  then  existed,  to  designate  fleet 

peal  section  1393,  R.  S.,  authorizing  the  Presi-  officers.      Denig  v.  U.  S.,   (1902)   37  Ct   CI. 

dent  to  designate  from  among  the  chief  en-  393. 

gineen,  and  appoint  an  engineer  who  shall  Marine  corps.  —  This  section  does  not  ap- 

be  denominated  as  engineer  of  the  fleet.   The  ply  to  officers  of  the  marine  corps.     (1903) 

purpose  of  the  Act  was  to  reorganize  and  in-  24  Op.  Atty.-Gen.  709. 

Sec.  2.  [Rank  in  the  line.]  That  engineer  officers  holding  the  relative 
rank  of  captain^  commander,  and  lieutenant-commander  shall  take  rank  in  the 
line  of  the  Navy  according  to  the  dates  at  which  they  attained  such  relative 
rank.  Engineer  officers  graduated  from  the  Naval  Academy  from  eighteen 
hundred  and  sixty-eight  to  eighteen  hundred  and  seventy-six,  both  years  in- 
clusive, shall  take  rank  in  the  line  next  after  officers  in  the  line  who  graduated 
from  the  Naval  Academy  in  the  same  year  with  them:  Provided,  That  when 
the  date  of  a  line  officer's  commission  as  captain,  commander,  or  lieutenant- 
commander  and  the  date  when  the  engineer  officer  attained  the  same  relative 
rank  of  captain,  commander,  or  lieutenant-commander  are  the  same,  the  en- 
gineer officer  shall  take  rank  after  such  line  officer.     [30  Stat.  L.  1004»] 

Sank  attained  prior  to  statute.  —  £n-  Act,  became  entitled,  under  the  first  sentence 
gineer  officers  who  attained  the  rank  of  com-  of  this  section,  to  take  that  actual  rank  in  the 
mander  prior  to  the  passage  of  the  Personnel      line  of  the  navy.     ( 1889)  22  0^.  Atty.-Gen.  449. 

Sec  3.  [JBani,  hov;  determined.']  That  engineer  officers  who  completed 
their  Naval  Academy  course  of  four  years  from  eighteen  hundred  and  seventy- 
eight  to  eighteen  hundred  and  eighty,  both  inclusive,  shall  take  rank  in  the  line 
as  determined  by  the  Academic  Board  under  the  Department's  instructions  of 
December  first,  eighteen  hundred  and  ninety-seven ;  and  engineer  officers  who 
completed  their  Naval  Academy  course  of  four  years  in  eighteen  hundred  and 
eighty-one  and  eighteen  hundred  and  eighty-two  shall  take  rank  in  the  line  as 
determined  by  the  merit  roll  of  graduating  classes  at  the  conclusion  of  the  six 
years'  course,  June,  eighteen  hundred  and  eighty-three  and  eighteen  hundred 
and  eighty-four:  Provided,  That  those  engineer  officers  who  were  appointed 
from  civil  life,  and  whose  status  is  not  fixed  by  section  two  of  this  Act,  shall 
take  rank  with  other  line  officers  according  to  the  dates  of  their  first  commis- 
sions, respectively:  And  provided  further.  That  the  engineer  officers  who 
completed  their  Naval  Academy  course  of  four  years  in  eighteen  hundred  and 
eighty-one  and  eighteen  hundred  and  eighty-two  shall  retain  among  themselves 
the  same  relative  standing  as  shown  on  the  Navy  Register  at  the  date  of  the 
passage  of  this  Act.     [30  Stat.  L.  1005.] 

Sec.  4.  [Duties  of  engineer  officers  helow  rank  of  commander.]  That 
engineer  officers  transferred  to-  the  line  who  are  below  the  rank  of  commander, 
and  extending  down  to,  but  not  including,  the  first  engineer  who  entered  the 
Naval  Academy  as  cadet  midshipman,  shall  perform  sea  or  shore  duty,  and  such 
duty  shall  be  such  as  is  performed  by  engineers  in  the  Navy:  Provided,  That 
any  officer  described  in  this  section  may,  upon  his  own  application,  made  within 
six  months  after  the  passage  of  this  Act,  be  assigned  to  the  general  duties  of  the 
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line,  if  he  pass  the  examination  now  provided  by  law  as  preliminary  to  jwo- 
motion  to  the  grade  he  then  holds,  failure  to  pass  not  to  displace  such  officer 
from  the  list  of  officers  for  sea  or  shore  duty  such  as  is  performed  by  engineers 
in  the  Navy.     [30  Stat  L.  1005.] 

Sec.  6.  [Duties  of  engineer  officers  ranking  as,  or  above,  commander.] 
That  engineer  officers  transferred  to  the  line  to  perform  engineer  duty  only 
who  rank  as,  or  above,  commander,  or  who  subsequently  attain  such  rank,  shall 
perform  shore  duty  only.      [30  Stat,  L.  1005.] 

Sec.  6.  [Other  officers  to  perform  line  duties  —  examinaiion.]  That  all 
engineer  officers  not  provided  for  in  sections  four  and  five  transferred  to  the 
line  shall  perform  the  duties  now  performed  by  line  officers  of  the  same  grade : 
Provided,  That  after  a  period  of  two  years  subsequent  to  the  passage  of  this 
Act  they  shall  be  required  to  pass  the  examinations  now  provided  by  law  as 
preliminary  to  promotion  to  the  grade  they  then  hold,  and  subject  to  existing 
law  governing  examinations  for  promotion.      [SO  Stat.  L.  1005.'] 

Ezaminatioiis  for  promotion,  see  infra,  div.  V. 

Sec.  7.  [Composition  of  active  list  of  the  line  —  rank  —  pay,  etc.]  That 
the  active  list  of  the  line  of  the  Navy,  as  constituted  by  section  one  of  this  Act, 
shall  be  composed  of  eighteen  rear-admirals,  seventy  captains,  one  hundred  and 
twelve  commanders,  one  hundred  and  seventy  lieutenant-commanders,  three 
hundred  lieutenants,  and  not  more  than  a  total  of  three  hundred  and  fifty 
lieutenants  (junior  grade)  and  ensigns:  Provided,  That  each  rear-admiral 
embraced  in  the  nine  lower  numbers  of  that  grade  shall  receive  the  same  pay 
and  allowance  as  are  now  allowed  a  brigadier-general  in  the  Army.  Officers, 
after  performing  three  years'  service  in  the  grade  of  ensign,  shall,  after  passing 
the  examinations  now  required  by  law,  be  eligible  to  promotion  to  the  grade  of 
lieutenant  (junior  grade)  :  Provided,  That  when  the  office  of  chief  of  bureau 
is  filled  by  an  officer  below  the  rank  of  rear-admiral,  said  officer  shall,  while 
holding  said  office,  have  the  rank  of  rear-admiral  and  receive  the  same  pay  and 
allowance  as  are  now  allowed  a  brigadier-general  in  the  Army :  And  provided 
further.  That  nothing  contained  in  this  section  shall  be  construed  to  prevent 
the  retirement  of  officers  who  now  have  the  rank  or  relative  rank  of  commodore 
with  the  rank  and  pay  of  that  grade :  And  provided  further.  That  all  sections 
of  the  Kevised  Statutes  which,  in  defining  the  rank  of  officers  or  positions  in 
the  Navy,  contain  the  words  "  the  relative  rank  of  "  are  hereby  amended  so 
as  to  read  "  the  rank  of,"  but  officers  whose  rank  is  so  defined  shall  not  be 
entitled,  in  virtue  of  their  rank  to  command  in  the  line  or  in  other  staff  corps. 
Neither  shall  this  Act  be  construed  as  changing  the  titles  of  officers  in  the  staff 
corps  of  the  Navy.  No  appointments  shall  be  made  of  civil  engineers  in  the 
Navy  on  the  active  list  under  section  fourteen  hundred  and  thirteen  of  the 
Revised  Statutes  in  excess  of  the  present  number,  twenty-one.  [SO  Stat.  L. 
1006.] 


R.  S.  sec.  1413  is  ^iven  infra,  this  division, 

Civil  engin3ers,  addition  to  number.  See  Act 
of  July  1,  1902,  eh.  1368,  infra,  this  division. 

Chiefs  of  bureaus.  —  See  infra,  div.  I. 

The  provision  abolishing  the  rank  of  com- 
modore and  lifting  those  in  that  rank  to  that 
of  rear-admiral,  and  providing  that  they 
should  receive  a  particular  salary,  was  a 
special  and  permanent  provision,  and  not 
affected    by    section    13     (given    infra    div. 


VIII.),  but  must  be  taken  as  an  exception 
to  and  limitation  of,  the  general  rule  de- 
clared 5)v  section  li  Roagers  v.  U.  8., 
(1902)    185  U.  S.  89. 

Rear-admiral's  shore  pay  and  sea  pay.— 
The  provision,  of  this  section  that  the  rear- 
admirals  embraced  in  the  nine  lower  numbers 
of  that  grade  should  receive  such  pay  and 
allowances  as  were  given  to  brigadier-gen- 
erals, was  not  intended  to  be  absolute  and 
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exdusiye,  and  did  not  ignore  the  general  rule  Boatswains,  gunners,  and  warrant  machin- 

in  respect  to  naval  service  of  a  difference  ists  are  not  officers  of  the  line  within  the 

between  the  pay  of  officers  doing  shore  duty  meaning  of  this  statute.  (1899)  22  (^.  Atty.- 

and  that  of  those  at  sea.    Rodgers  v,  U.  8.,  Gen.  621. 
(1902)  185  U.  8.  92. 

Sbcs.  8,  9.  [Retirement  of  officers.     See  mfra,  p.  286.] 

Sec.  10.  [Naval  constructors  and  assistant  naval  constructors.  See  infra, 
p.  262.] 

Sec.  11.   [Retirement  of  civU  war  veterans.     See  infra,  p.  287.] 

Sec.  12.   [Warrant  officers.     See  infra,  p.  263.] 

Sec.  13.  [Pay  of  officers  —  rank  of  naval  chaplains  —  prize  and  bounty 
abolished.     See  infra,  p.  322.] 

Secs.  14,  15.   [Warrant  machinists.     See  infra,  p.  264.] 

Sec.  16.  [Term  of  eniistment  —  amends  R.  8.  sec.  1573.  See  infra,  pp. 
270,  332.] 

Sec.  17.   [Retirement  of  enlisted  men.     See  infra,  p.  288.] 

Sbcs.  18-24.   [Marine  corps.     See  infra,  p.  341.] 

Sec.  25.  [Oath  of  allegiance.']  That  the  oath  of  allegiance  now  provided 
for  the  officers  and  men  of  the  Anny  and  Marine  Corps  shall  be  administered 
hereafter  to  the  officers  and  men  of  the  Navy.     [SO  Stat.  L.  1009.] 

Sec.  26.  [Repeal.]  That  all  acts  and  parts  of  acts,  so  far  as  they  con- 
flict with  the  provisions  of  this  Act^  are  hereby  repealed.      [SO  Stat.  L.  1009.] 


[Appointments  from,  civil  life  in  case  of  exigency.]  ♦  *  *  Pay  of  the 
If  avy.  *  *  *  And  whenever,  within  the  next  twelve  months,  an  exigency 
may  exist  which,  in  the  judgment  of  the  President,  renders  their  services  neces- 
sary, he  is  hereby  authorized  to  appoint  from  civil  life  and  commission  such 
officers  of  the  line  and  staff,  not  above  the  rank  or  relative  rank  of  commander, 
and  warrant  officers  including  warrant  machinists,  and  such  officers  of  the 
Marine  Corps  not  above  the  rank  of  captain,  to  be  appointed  from  the  non- 
commissioned officers  of  the  Corps  and  from  civil  life,  as  may  be  requisite: 
Provided,  That  such  officers  shall  serve  only  during  the  continuance  of  the 
exigency  under  which  their  services  are  required  in  the  existing  war:  And 
provided  further.  That  such  officers  so  appointed  shall  be  assigned  to  duty 
with  rank  and  pay  of  the  grades  established  by  existing  law;  and  warrant 
machinists  shall  be  paid  at  the  rate  of  one  thousand  two  hundred  dollars  per 
annum.     *     *    *     [SO  Stat.  L.  369,] 

This  is  from  the  Naval  Appropriation  Act  ratified  and  confirmed,  to  continue  in  force 

of  May  4,  1898,  ch.  234.  during  the  exigency  under  which  their  ser- 

By  joint  resohition  of  Mav  26,  1898,  No.  vices  are  reouired  in  the  existing  war." 
39,  30  Stat  L.  745,  all  temporary  appoint-  Without  the  consent  of  the  Senate.  — In 
meats  of  officers  in  the  navy  made  "on  and  (1898)  22  Op.  Atty.-Gen.  82,  the  attorney- 
after  April  twenty-first,  eighteen  hundred  and  general  advised  that  the  President  could  ap- 
Dinety-eight,  and  up  to  the  date  of  the  pas-  point  the  oflficers  of  the  line  and  staflf  author- 
al  this   joint  resolution,  of   oflficers  of  izod  by  this  Act,  without  the  advice  and  con- 


tbe  line  and  staflf  of  the  Navy,  are  hereby       sent  of  the  Senate. 
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Sec.  1365.  [Selection  of  recur  admirals  during  luar.']  During  war  rear- 
admirals  shall  be  selected  from  those  officers  on  the  active  list,  not  below  the 
grade  of  commanders,  who  shall  have  eminently  distinguished  themselves  by 
courage,  skill,  and  genius  in  their  profession;  but  no  officer  shall  be  so  pro- 
moted, under  this  provision,  unless,  upon  recommendation  of  the  President  by 
name,  he  has  received  the  thanks  of  Congress  for  distinguished  service.     \_R,  8.] 

Act  of  July  16,  1862,  ch.  183,  12  SUt.  L.  584. 

See.  1366.  [Promotion  of  rea/r  admirals  during  peace.'\  During  peace, 
vacancies  in  the  grade  of  rear-admiral  shall  be  filled  by  regular  promotion  from 
the  list  of  commodores,  subject  to  examination  according  to  law.      [R,  8.] 

Act  of  July  16,  1862,  ch.  183,  12  Stat.  L.  Now  no  grade  of  commodores.  —  See  Act 

684.  of  March  3,  1899,  ch.  413,  sec.  7,  supra,  thia 

division,  p.  250. 

Sec.  1367.  [Secretaries  to  Admiral  and  Vice- Admiral.']  The  Admiral 
and  Vice- Admiral  shall  each  be  allowed  a  secretary,  who  shall  be  entitled  to  the 
rank  and  allowances  of  a  lieutenant  in  the  Navy.      [R.  8.^ 

Act  of  Dec.  21,   1864,  ch.   6,   13  Stat.   L.  dent,  with  the  advice  and  consent  of  the  Sen- 

420;  Act  of  May  16,  1866,  ch.  84,  14  Stat.  ate,  but  devolves  upon  the  admiral  as  one 

L.  48;  Act  of  July  25,  1866,  ch.  231,  14  Stat  personal  to  himself;  and  the  contemporane- 

L.   223;  Act  of.  March  2,   1867,  ch.   174,   14  ous  construction  of  the  statute  and  uniform 

Stat.  L.  516.  practice  thereunder  by  the  executive  branch 

The  appointment  of  a  secretary,  allowed  of  the  government  have  accorded  with  thia 

by  this  section,  does  not  belong  to  the  Presi-  view.     (1890)  19  Op.  Atty.-Gen.  589. 


[Officers  detailed  as  secretaries  and  clerks.']  *  *  *  That  on  and 
after  the  first  day  of  July,  eighteen  hundred  and  seventy-eight,  there  shall  be 
no  appointments  made  from  civil  life  of  secretaries  or  clerks  to  the  Admiral, 
or  Vice- Admiral,  when  on  sea  service,  commanders  of  squadrons,  or  of  clerks 
to  commanders  of  vessels ;  and  an  officer  not  above  the  grade  of  lieutenant  shall 
be  detailed  to  perform  the  duties  of  secretary  to  the  Admiral  or  Vice-Admiral, 
when  on  sea  service,  and  one  not  above  the  grade  of  master  to  perform  the 
duties  of  clerk  to  a  rear-admiral  or  commander,  and  one  not  above  the  grade 
of  ensign  to  perform  the  duties  of  clerk  to  a  captain,  commander,  or  lieutenant- 
conmiander  when  afloat:     *     *     *     [20  Stat  L.  60.] 

This  is  from  the  Naval  Appropriation  Act  of  May  4,  1878,  ch.  91. 

Sec.  1368.  [Medical  corps,  number  of.]     [Superseded.] 

This  section  was  as  follows:  surgeons."      Act  of  March  3,   1871,  ch.  117, 

"  Sec.  1368.  The  active  list  of  the  Medical  16  Stat.  L.  636. 

Corps  of  the  Navy  shall   consist  of  fifteen  It  was  superseded  by  the  Act  of  Aug.  5, 

medical  directors,  fifteen  medical  inspectors,  1882,  ch.  391,  following, 
fifty   surgeons,   and   one    hundred   assistant 


[Sec.  1.]  [Active  list  of  medical  corps,  pay  corps,  and  engineer  corps.li 
*  *  *  That  the  active-list  of  the  medical  corps  of  the  Navy  shall  herefifter 
consist  of  fifteen  medical  directors,  fifteen  medical  inspectors,  fifty  sui^ons, 
and  ninety  assistant  and  passed  assistant  surgeons. 

That  the  active-list  of  the  pay  corps  of  the  Navy  shall  hereafter  consist  of 
thirteen  pay-directors,  thirteen  pay-inspectors,  forty  paymasters,  twenty  passed 
assistant  paymasters,  and  ten  assistant  paymasters. 

That  the  active-list  of  the  engineer  corps  of  the  Navy  shall  hereafter  consist 
of  ten  chief  engineers  with  the  relative  rank  of  captain,  fifteen  chief  engineers 
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with  the  relative  rank  of  commander,  forty-five  chief  engineers  with  the  relative 
rank  of  lieutenant-commander  or  lieutenant,  sixty  passed  assistant  engineers, 
and  forty  assistant  engineers,  with  the  relative  rank  for  each  as  now  fixed 
by  law;  and  after  the  number  of  officers  in  the  said  grades  shall  be  reduced 
as  above  provided,  the  number  in  each  grade  shall  not  exceed  the  reduced  num- 
ber which  is  fixed  by  the  provisions  of  this  act  for  the  several  grades. 

That  no  officer  now  in  the  service  shall  be  reduced  in  rank  or  deprived  of 
his  commission  by  reason  of  any  provision  of  this  act  reducing  the  number 
of  officers  in  the  several  staff  corps :  Provided,  That  no  further  appointments  of 
oadet-engineers  shall  be  made  by  the  Secretary  of  the  Navy  under  section  three 
of  the  act  of  eighteen  hundred  and  seventy-four. 

That  as  vacancies  shall  occur  in  any  of  the  grades  of  the  medical,  pay,  and 
engineer  corps  of  the  Navy,  no  promotion  shall  be  made  to  fill  the  same  until 
the  number  in  said  grade  shall  be  reduced  below  the  number  which  is  fixed  by  the 
provisions  of  this  act  for  such  grade.     \22  Stat,  L.  285.] 

This  is  from  the  Naval  Appropriation  Act  tions  is  apparently  superseded  by  the  provi- 

of  Aug.  5,  1882,  ch.  391.  sions  of  Act  of  March  3,  1883,  ch.  97,  given 

Medical  corps.  —  As  to  increase  in  number  in  the  note  under  R.  S.  sec.  1363,  supra,  p. 

of  active  list  of  medical  corps,  see  the  follow-  247,  which  in  turn  was  superseded  by  Act 

ing  sections.  of  March  3,  1899,  ch.  413,  supra,  p.  249. 

1^7  corps.  —  As  to  increase  in  number  of  Passed  assistant  surgeon.  —  In  the  organi- 

active  list  of  pay  corps,  see  Act  of  March  3,  zation  of  the  medical  corps  of  the  navy  a 

1890,  di.  421,  infra.  passed  assistant   surgeon   and  an  assistant 

Engineer  corps,  appointment  to  fill  vacan-  surgeon   are   officers   of  one  and  the   same 

cies,  see  Naval  Academy;    temporary  in-  grade,  but  belong  to  different  classes  in  such 

crease  in  number,  see  Naval  Academy;  re-  grade.    A  passed  assistant  surgeon  is  simply 

ducUon  in  number  considered  as  ceased,  see  an  assistant  surgeon  who  has  been  officially 

Act  of  Dec.  16,  1892,  ch.  1,  infra,  p.  260.  But  notified  that  he  has  passed  successfully  the 

see  Act  of  March  3,  1899,  ch.  413,  supra,  p.  examination  necessary  to  be  undergone  be- 

249,   covering   the   subject   of   the   number,  fore  he  can  be  appointed  a  full  surgeon  when 

rank,  and  duties  of  the  members  of  the  en-  a  vacancy  occura     (1888)   19  Op.  Atty.-Gen. 

gineer  corps.  169. 

Promotions.  —  The  provision  as  to  promo- 

An  Act  To  commission  passed  assistant  surgeons  in  the  United  States  Navy,  and  to  provide 
for  tlieir  examination  preliminary  to  their  promotion  to  the  grade  of  surgeon. 

[Act  of  Feb.  13,  1897,  ch.  221,  29  Stat.  L.  620.1 

[Passed  assistant  surgeons  —  promotion.]  That  passed  assistant  surgeons 
now  borne  upon  the  Navy  Register  shall  be  commissioned  as  such  by  the  Pres- 
ident, such  commissions  to  bear  the  dates  upon  which  said  passed  assistant  sur- 
geons, respectively,  received  their  appointments  as  such;  and  hereafter  assistant 
Buigeons  shall  be  regularly  promoted  and  commissioned  as  passed  assistant  sur- 
geons, and  passed  assistant  surgeons  as  surgeons,  subject  to  such  examinations 
as  may  be  prescribed  by  the  Secretary  of  the  Navy:  Provided^  however^  That 
no  examination  of  passed  assistant  surgeons  shall  be  ordered  until  the  expiration 
of  six  months  from  the  passage  of  this  Act,  during  which  time  promotions  shall 
be  made  as  now  provided  by  law.     [29  Stat.  L.  626.] 


[Acting  assistofvt  surgeons.]  *  *  *  The  President  is  hereby  author- 
ized to  appoint  for  temporary  service  twenty-five  acting  assistant  surgeons,  who 
shall  have  the  relative  rank  and  compensation  of  assistant  surgeons.  *  *  * 
[SO  Stat.  L.  380.] 

This  is  from  the  Naval  Appropriation  Act  of  May  4,  1898,  ch.  234. 
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|Sec.  1.]  [Surgeons  specially  appointed.']  ♦  *  ♦  That  such  surgeons 
in  the  Navy  not  in  line  of  promotion  as  may  have  been  appointed  to  that  posi- 
tion in  accordance  with  a  special  act  of  Congress  for  meritorious  services  during 
yellow  fever  epidemics  shall  have  all  the  benefits  of  their  previous  service  in 
the  same  manner  as  if  said  appointments  were  a  reentry  into  the  Navy.  *  ♦  * 
[29  Stat  L.  S61.] 

This  is  from  the  Naval  Appropriation  Act  of  June  10,  1896,  ch.  399. 


[Medical  corps,  number  of."]  *  *  *  The  active  list  of  surgeons  shall 
hereafter  consist  of  fifty-five,  and  that  of  passed  assistant  and  assistant  surgeons 
of  one  hundred  and  ten.  Assistant  surgeons  shall  rank  with  assistant  surgeons 
in  the  Army:  Provided,  That  the  assistant  surgeons  under  the  age  of  fifty  yeai-s 
appointed  for  temporary  service  during  the  war  with  Spain,  having  creditable 
records,  who  are  now  in  the  Navy  may  be  given  permanent  commissions. 
*     *     *     [31  Stat  L.  697.] 

This  is  from  the  Naval  Appropriation  Act  of  June  1,  1900,  ch.  859. 

Sgc.  1369.  [Appoiniments  vii  medical  corps.]  All  appointments  in  the 
Medical  Corps  shall  be  made  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.     [R.  S.] 

Act  of  April  21,  1806,  ch.  35,  2  Stat.  L.  390;  Act  of  April  16,  1814,  ch.  58,  3  SUt.  L.  125: 
Act  of  May  24,  1828,  ch.  121,  4  Stat  L.  313. 

Sec.  1370.  [Appointment  of  assistant  surgeons.]  No  person  shall  be 
appointed  assistant  surgeon  until  he  has  been  examined  and  approved  by  a 
board  of  naval  surgeons,  designated  by  the  Secretary  of  the  Navy;  nor  who  is 
under  twenty-one  or  over  thirty  years  of  age,  inclusive.     [JB.  S.] 

Act  of  May  24,  1828,  ch.  121,  4  Stat.  L.  Appointments    in    regnlar    service.  —  This 

313;  Act  of  March  3,  1871,  ch.  117,  16  Stat.  section,  as  its  language  imports,  was  togoanl 

L.  536.  against  the  appointment  of  incompetent  sur- 

The  section  was  amended  to  read  as  above  geons  in  the  navy,  and  evidently  applies  to 

by  Act  of  May  4,  1898,  ch.  234,  30  Stat.  L.  appointments  to  be  made  in  the  regular  or 

380.    The  amendment  consists  in  the  substi-  permanent     service     as    contradistinguished 

tution  of  the  words  ''  thirty  years  of  age,  in-  from  appointments  in  the  temporary  service. 

elusive,"  for  the  words  "twenty-six  years  of  Taylor  v.  U.  S.,  (1903)  38  Ct  CI.  161. 
age,"  in  the  section  as  originally  enacted. 

Sec.  1371.  [Appointment  of  svrgeons.]  No  person  shall  be  appointed 
surgeon  until  he  has  served  as  an  assistant  surgeon  at  least  two  years,  on  board 
a  public  vessel  of  the  United  States  at  sea,  nor  until  he  has  been  examined  and 
approved  for  such  appointment,  by  a  board  of  naval  surgeons,  designated  by 
the  Secretary  of  the  Navy.     [R.  S.] 

Act  of  May  24,  1828,  ch.  121,  4  Stat.  L.  313. 

See,  however,  for  later  provisions.  Act  of  Feb.  13,  1897,  ch.  221,  supra,  p.  253. 

Sec.  1372.  [Rank  of  assistant  surgeons  in  case  of  delayed  examination.] 
When  any  assistant  surgeon  was  absent  from  the  United  States,  on  duty,  at  the 
time  when  others  of  his  date  were  examined,  he  shall,  if  not  rejected  at  a  subse- 
quent examination,  be  entitled  to  the  same  rank  with  them;  and  if,  from  any 
cause,  his  relative  rank  cannot  be  assigned  to  him,  he  shall  retain  his  original 
position  on  the  register.     [R.  S.] 

Act  of  March  3,  1835,  ch.  27,  4  Stat.  L.  767.      geons  preliminary  to  promotion,  and  thus  de- 

The  system  of  competitive  examinations  to      fine  their  rank  by  seniority,  has,  under  this 

determine  the  relative  merit  of  assistant  sur-      authority    of    law,    been    continued    at    the 
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present  time,  and  the  uniform  practice  of  the 
nayy  department  has  been  to  assign  to  the 
members  of  each  class  of  assistant  surgeons, 
eiamined  and  found  qualified  for  promotion, 
poaitions   in  accordance   with   their  relative 


standing,  as  determined  and  reported  by  the 
board  of  medical  examiners.  See  section 
1480,  R.  S.  (given  infra,  div.  V.).  (1881) 
17  Op.  Atty.-Gen.  49. 


Sec.  1373.  [Surgeon  of  the  fleef]  The  President  may  designate  among 
the  surgeons  in  the  service,  and  apppint  to  every  fleet  or  squadron  an  experi- 
enced and  intelligent  surgeon,  who  shall  be  denominated  "  surgeon  of  the 
fleet,"  and  shall  be  surgeon  of  the  flag-ship.     [22.  S.] 

Act  of  May  24,  1828,  ch.  121,  4  Stat.  L.  313. 

Sec.  1374.  [Duties  of  surgeon  of  the  fteet^  The  surgeon  of  the  fleet  shall, 
in  addition  to  his  duties  as  surgeon  of  the  flag-ship,  examine  and  approve  all 
requisitions  for  medical  and  hospital  stores  for  the  squadron  or  fleet,  and  inspect 
their  quality.  He  shall,  in  difficult  cases,  consult  with  the  surgeons  of  the 
several  ships,  and  he  shall  make,  and  transmit  to  the  Navy  Department,  records 
of  the  character  and  treatment  of  diseases  in  the  squadron  or  fleet.     [R.  8.'\ 

Act  of  May  24,  1828,  ch.  121,  4  Stat.  L.  313. 


Sec.  1375.  [Details  of  medical  officers  to  Bureau  of  Medicine  amd  Sur- 
gery.1  A  surgeon,  assistant  surgeon,  or  passed  assistant  surgeon,  may  be 
detailed  as  assistant  to  the  Bureau  of  Medicine  and  Surgery,  who  shall  receive 
the  highest  shore  pay  of  his  grade.     [B.  S.] 


Act  of  July  16,  1882,  ch.  183,  12  Stat.  L. 
687. 

The  last  ten  words  were  added  to  the  sec- 
tion by  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat. 
L.  244 

"In  each  of  these  grades  the  pay  is  in- 
creased after  five  years  for  assistant  sur- 
geons and  passed  assistant  surgeons,  and  for 
snrgeons  after  five,  ten,  fifteen,  and  twenty 
years  respectively.  For  some  twenty  years, 
at  least,  both  the  navy  and  treasury  depart- 
ments have  practically  and  uniformly  inter- 
preted this  law  as  entitling  surgeons  detailed 


as  assistants  to  the  bureau  of  medicine  and 
surgery  to  the  shore  pay  given  to  a  surgeon 
after  twenty  years'  service,  although  they 
may  not  have  served  as  surgeons  over  five 
years;  and  these  officers  have  always  been 
so  paid."  Schuetze  v.  U.  S.,  (1889)  24  Ct.  a. 
305. 

The  am^idment  was  made  retrospective  by 
a  provision  that  the  section  should  have  the 
same  force  and  effect  as  though  enacted  as 
provided  in  the  amendment.  (1877)  15  Op. 
Atty.-Gen.  259. 


An  Act  To  organize  a  hospital  corps  of  the  Navy  of  the  United  States;  to  d^bie  its  duties 

and  regulate  its  pay. 

[Act  of  June  17,  1898,  ch.  4:63,  30  Stat.  L.  474.] 

[Sbc.  1.]  [Establishment  of  hospital  corps  —  appointments  —  trtPns- 
fers.]  That  a  hospital  corps  of  the  United  States  Navy  is  hereby  established, 
and  shall  consist  of  pharmacists  hospital  stewards,  hospital  apprentices  (first 
class),  and  hospital  apprentices;  and  for  this  purpose  the  Secretary  of  the  Navf 
is  empowered  to  appoint  twenty-five  pharmacists  with  the  rank,  pay,  and  privi- 
leges of  warrant  officers,  removable  in  the  discretion  of  the  Secretary,  and 
to  enlist,  or  cause  to  be  enlisted,  as  many  hospital  stewards,  hospital  apprentices 
(first  class),  and  hospital  apprentices  as  in  his  judgment  may  be  necessary,  and 
to  limit  or  fijx  the  number;  and  to  make  such  regulations  as  may  be  required  for 
their  enlistment  and  government.  Enlisted  men  in  the  Navy  or  the  Marine 
Corps  shall  be  eligible  for  transfer  to  the  hospital  corps,  and  vacancies  occurring 
in  the  grade  of  pharmacist  shall  be  filled  by  the  Secretary  of  the  Navy  by  selec- 
tion from  those  holding  the  rate  of  hospital  steward.     [SO  Stat.  L.  JfUf..'] 
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Sec.  2.  [Duties  —  aitached  to  Medical  Department.']  That  all  necessary 
hospital  and  ambulance  service  at  naval  hospitals,  naval  stations,  navy-yarda, 
and  marine  barracks,  and  on  vessels  of  the  Navy,  Coast  Survey,  and  Fish  Com- 
mission, shall  be  performed  by  the  members  of  satd  corps,  and  the  corps  shall 
be  permanently  attached  to  the  Medical  Department  of  the  Navy,  and  shall  be 
included  in  the  effective  strength  of  the  Navy  and  be  counted  as  a  part  of  the 
enlisted  force  provided  by  law,  and  shall  be  subject  to  the  laws  and  regulations 
for  the  government  of  the  Navy.     [30  Stat.  L.  ^75.] 

Sec.  3.  [Pay,]  That  the  pay  of  hospital  stewards  shall  be  sixty  dollars  a 
month,  the  pay  of  hospital  apprentices  (first  class)  thirty  dollars  a  month,  and 
the  pay  of  hospital  apprentices  twenty  dollars  a  month,  with  the  increase  on 
account  of  length  of  service  as  is  now  or  may  hereafter  be  allowed  by  law  to 
other  enlisted  men  in  the  Navy.     [SO  Stat.  L.  ^75.] 

Sec.  4.  [Benefit  of  existing  laws,  etc.]  That  all  benefits  derived  from 
existing  laws,  or  that  may  hereafter  be  allowed  by  law,  to  other  warrant  officers 
or  enlisted  men  in  the  Navy  shall  be  allowed  in  the  same  manner  to  the  warrant 
officers  or  enlisted  men  in  the  hospital  corps  of  the  Navy.      [30  Stat.  L.  -475.] 

Sec.  5.  [Repeal.]  That  all  acts  and  parts  of  acts,  so  far  as  they  conflict 
with  the  provisions  of  this  Act^  are  hereby  repealed.      [30  Stat.  L.  ^76.] 

S8C.  1376.  [Pay  corps,  number  of.]     [Superseded.] 

This  section  was  as  follows:  334;  Act  of  March  3,  1871,  ch.  117,  16  Stat. 

"Sec.    1376.  The   active  list   of   the   Pay  L.  536. 
Corps  of  the  Navy  shall  consist  of  thirteen  This  section  and  the  one  following  were 

pay  directors,  thirteen  pay  inspectors,  fifty  superseded  by  the  provisions  of  the  Act  of 

paymasters,    thirty    passed    assistant    pay-  Aug.  5,  1882,  ch.  391,  supra,  this  division, 

masters,  and  twenty  assistant  paymasters."  and  the  provisions  of  the  following  text. 
Act  of  July  15,  1870,  ch.  296,   16  Stat  L. 

Sec.  1377.  [No  promotion  in  certain  grade  untU  number  is  reduced.] 

[Superseded.] 

This  section  was  as  follows :  that  grade,  nor  any  appointment  to  the  grade 

"  Sec.  1377.  Until  the  number  of  passed  as-  of  assistant  paymaster."      Act  of   July  15, 

sistant  paymasters  shall  have  been  reduced  1870,  ch.  295,  16  Stat.  L.  334. 

below  thirty,  there  shall  be  no  promotion  to  See  note  to  R.  S.  sec.  1376,  supra. 


[Increase  in  active  list  of  passed  assistoffd  amd  assista/rU  paymasters.] 
*  *  *  The  active  list  of  passed  assistant  and  assistant  paymasters  of  the 
Pay  Corps  shall  hereafter  consist  of  thirty  and  forty,  respectively :  Provided, 
That  when  such  appointments  of  assistant  paymasters  are  made  from  among 
those  who  served  honorably  as  such  in  the  late  war  with  Spain  the  age  limit 
may  be  increased  to  forty-five  years.     *     *     *     [sO  Stat.  L.  1038.] 

This  is  from  the  Naval  Appropriation  Act  of  May  4,  1896,  ch.  234,  30  Stat.  L.  381,  which 
of  March  3,  1899,  ch.  421.    The  numbers  here  provided,  "  The  active  list  of  assistant  pay- 
fixed  supersede  those  provided  by  R.  S.  sec.  masters  of  the  pay  corps  shall  hereafter  con- 
1376,  as  well  as  those  fixed  by  Act  of  Aug.  sist  of  twenty-five." 
5,  1882,  ch.  391,  supra,  p.  252,  and  by  Act 

Sec.  1378.  [Appoinimenis,  horn  made.]  All  appointments  in  the  Pay 
Corps  shall  be  made  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate.     [R.  S.] 
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Act  of  March  30,  1812,  ch.  47,  2  Stat.  L. 
e90;  Act  of  June  22,  1860,  ch.  181,  12  Stat. 
L.  83;  Act  of  July  17,  1861,  ch.  4,  12  Stat.  L. 
258;  Act  of  May  3,  1866,  ch.  72,  14  Stat.  L. 
43. 

A  desisnation  as  "  paymaster  of  the  fleet  '* 
by  tbe  admiral^  "  subject  to  the  approval  of 
the  President,"  does  not  entitle  the  nominee 
to  the  place  and  pay  until  his  appointment 


by  the  President.     (1885)   18  Op.  Atty.-Gen. 
156. 

Paymaster's  clerk.  —  It  is  obvious  from 
the  language  of  this  section  that  the  pay 
corps  is  limited  to  officers  commissioned  by 
the  President,  and  that  clerks  and  others  who 
are  not  so  commissioned  do  not  belong  to  the 
pay  corps.  U.  S.  v,  Mouat,  (1888)  124  U.  S. 
<308. 


SOC.  1379.  J^Qualifications  of  asststami  paymasters.']  No  person  shall  be 
appointed  assistant  paymaster  who  is,  at  the  time  of  such  appointment,  less 
than  twenty-one  or  more  than  twenty-six  years  of  age ;  nor  until  his  physical, 
mental,  and  moral  qualifications  have  been  examined  and  approved  by  a  board 
of  paymasters  appointed  by  the  Secretary  of  the  Navy,  and  according  to  such 
regulations  as  he  may  prescribe.      [i2.  8.] 

Act  of  July  17,  1861,  ch.  4,  12  Stat.  L.  258.       text,  and  also  in  Act  of  March  3,  1899,  ch. 
Ag9  limit.  —  See  amendment  in  following      421 ,  given  above. 


An  act  to  amend  section  thirteen  hundred  and  seventy-nine,  chapter  one,  Title  Fif- 
teen, Revised  Statutes  of  the  United  States,  in  relation  to  appointments  of 
aaaistant  paymasters  in  the  Navy. 

[Act  of  July  d,   1894:,  oh.   122,  28  Stat.  L.  99.1 

[Age  limit  of  assistant  paymasters  waived  as  to  certain  naval  grad- 
uates.] That  the  limitation  as  to  age  contained  in  section  thirteen  hun- 
dred and  seventy-nine  of  the  Revised  Statutes  of  the  United  States, 
relating  to  appointment  of  assistant  paymasters  in  the  United  States 
Navy  to  fill  vacancies  that  may  now  or  hereafter  exist  in  said  grade, 
shall  not  apply  to  such  of  the  graduates  of  the  Naval  Academy  as  were 
at  sea  upon  duty  at  the  time  of  the  passage  and  approval  of  the  Act  of 
Congress  approved  August  fifth,  eighteen  hundred  and  eighty-two,  who 
were  discharged  thereunder  at  the  end  of  their  two  years'  cruise,  after 
passing  successfully  all  the  examinations  required  of  them :  Arid  pro- 
vided further.  That  this  amendment  shall  not  be  construed  as  giving  any 
preference  in  said  appointment  of  assistant  paymasters  to  said  grad- 
uates except  as  to  waiving  the  limitation  of  age.      [^28  Stat.  L.  99.] 

The  provisions  of  the  Act  of  Aug.  5,  1882,  ch.  391,  sec.  1,  referred  to  in  the  text 
are  set  forth  supra,  p.  252. 

Sec.  1380.  [Order  of  promotion.]  Passed  assistant  paymasters  shall  be 
regularly  promoted  and  commissioned  from  assistant  paymasters,  and  pay- 
masters from  passed  assistant  paymasters ;  subject  to  such  examinations  as  may 
be  prescribed  by  the  Secretary  of  the  Navy.      [iJ.  S.] 

Act  of  July  17,  1861,  ch.  4,  12  Stat.  L.  258;  Act  of  May  3,  1866,  ch.  72,  14  Stat.  L.  43. 

See.  1381.  [Acting  appointments  on  ships  at  sea.]  When  the  office  of 
paymaster  or  assistant  paymaster  becomes  vacant,  by  death  or  otherwise,  in 
ships  at  sea,  or  on  foreign  stations,  or  on  the  Pacific  coast  of  the  United  States, 
the  senior  officer  present  may  make  an  acting  appointment  of  any  fit  person, 
who  shall  perform  the  duties  thereof  until  another  paymaster  or  assistant  pay- 
master shall  report  for  duty,  and  shall  be  entitled  to  receive  the  pay  of  such 
grade  while  so  acting.      [R.  S.] 

Act  of  July  17,  1861,  ch.  4,  12  Stat.  L.  258.  stitution,  takes  no  oath  of  office,  and  gives 
Not  an  officer.  —  An  acting  paymaster,  ap-       no  bond  as  paymaster.      Webster  v.  U.  S., 

pointed  under  this  section,  is  not  an  officer.       (1892)   28  Ct.  CI.  20. 

He  is  not  appointed  as  required  by  the  Con-  The  continuance  of  the  acting  appointment 
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does  not  depend  upon  a  discbarge  or  revoca- 
tion. It  terminates  when  another  paymaster 
reports  for  duty,  and  the  pay  continues  at 
farthest  only  to  the  time  when  the  acting 
officer'^  accounts  are  made  up  and  filed. 
Such  an  appointment  is  a  temporary  one  to 
meet  the  particular  emergency  and  to  be  ter- 
minated when  the  emergency  is  over. 
Ostrander  t?.  U.  S.,  (1887)  22  Ct.  CL  218. 

Compensation  for  two  offices.  —  This  sec- 
tion and  section  1564,  R.  S.,  must  be  con- 


strued with  reference  to  other  proyisions  of 
the  statutes,  and  while  they  may  operate 
literally  if  the  appointee  holds  no  office  under 
the  government,  as  may  be  the  case,  if  he 
holds  an  office  he  cannot  escape  from  the 
prohibitions  of  sections  1703  and  1765,  R.  8. 
Webster  t?.  U.  S.,  (1892)  28  Ct.  CI.  29. 

The  appointment  of  an  acting  purser  was 
considered  valid  under  the  Acts  of  1812  and 
1817,  in  (1854)  6  Op.  Atty.-Gen.  358. 


Sec.  1382.  [Paymasters  of  the  fleet]  The  President  may  designate 
among  the  paymasters  in  the  service,  and  appoint  to  every  fleet  or  squadron  a 
paymaster,  who  shall  be  denominated  "  paymaster  of  the  fleet"      [i2.  S.] 

Act  of  May  24,  1828,  ch.  121,  4  Stat.  L.  313;  Act  of  April  21,  1864,  ch.  63,  13  SUt.  L.  54. 

Sec.  1383L  [Bonds.']  Every  paymaster,  passed  assistant  paymaster,  and 
assistant  paymaster  shall,  before  entering  on  the  duties  of  his  office,  give  bond, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the  Secretary  of  the 
Navy,  for  the  faithful  performance  thereof.  Paymasters  shall  give  bonds  in 
the  sum  of  twenty-five  thousand  dollars,  passed  assistant  paymasters  in  the  sum 
of  fifteen  thousand  dollars,  and  assistant  paymasters  in  the  sum  of  ten  thou- 
sand dollars.     [B.  5.] 

is  a  binding  contract  between  him  and  his 
sureties  and  the  United  States;  although 
such  bond  may  not  be  prescribed  or  required 
by  any  positive  law."  See  also  U.  S.  r.  Hod- 
son,  (1870)  10  Wall.  (U.  S.)  407. 

On  reappointment,  a  new  bond  should  be 
given.  "But,  by  this  opinion,  I  would  not 
be  understood  to  say  that  the  original  sure- 
ties of  Mr.  Satterwhite  are  wholly  discharged 
of  responsibility  since  the  reappointment. 
This  point  should  be  saved  on  behalf  of  the 
United  States."  (1814)  1  Op.  Atty.-Gen.  175. 
See  U.  S.  V.  Ward  well,  (1828)  6  Mason  (U. 
S.)  82,  28  Fed.  Cas.  No.  16.640,  as  to  liability 
of  sureties  on  the  old  bond  when  a  new  bond 
is  given  under  a  new  statute. 

Corporations  as  sureties.  —  The  secretary 
of  the  navy  has  power  to  approve  a  pay  offi- 
cer's bond  in  which  the  sureties  are  corpora- 
tions, or  a  corporation  joined  with  a  natural 
person,  if  he  deems  such  sureties  sufficient. 
(1888)  19  Op.  Atty.-Gen.  175.  See  also 
(1891)  20  Op.  Atty.-Gen.  16. 

No  attestation  was  necessary  to  the  valid- 
ity of  bonds  of  pursers  given  under  the  Act 
of  March  1,  1817.  (1828)  2  Op.  Atty.-Gen. 
93. 


Act  of  March  30,  1812,  ch.  47,  2  Stat.  L. 
699;  Act  of  March  1,  1817,  ch.  24,  3  Stat. 
L.  350;  Act  of  June  22,  1860,  ch.  181,  12 
Stat.  L.  83;  Act  of  July  17,  1861,  ch.  4,  12 
Stat.  L.  258;  Act  of  July  14,  1862,  ch.  176, 
12  Stat.  L.  575;  Act  of  May  3,  1866,  ch.  72, 
14  Stat.  L.  43. 

The  giving  of  a  bond  is  a  condition  prece- 
dent to  entering  on  the  duties  of  the  office. 
U.  S.  V,  Zantzinger,  (1843)  1  Hayw.  &  H.  (D. 
C.  136.    See  (1817)  5  Op.  Atty.-Gen.  706. 

Liability  for  all  moneys  received.  —  In  U. 
S.  V.  Tingey,  (1831)  6  Pet.  (U.  S.)  127.  it 
was  held  that  a  bond  in  terms  making  a 
purser  of  the  navy  liable  for  all  moneys  re- 
ceived by  him,  and  for  all  public  property 
committed  to  his  care,  whether  officially  as 
purser  or  otherwise,  given  under  the  Act  of 
March  30,  1812,  was  valid,  though  the  stat- 
ute required  such  officer  merely  to  give  bond 
conditioned  faithfully  to  perform  all  the 
duties  of  purser.  "A  voluntary  bond  taken 
by  authority  of  ^  the  proper  officers  of  the 
treasury  departnient,  to  whom  the  disburse- 
ment of  public  moneys  is  intrusted,  to  secure 
the  fidelity  in  official  duties  of  a  receiver  or 
an  agent  for  disbursery  of  public  moneys. 


Sec.  1384.  [NeuT  bonds.]  Officers  of  the  Pay  Corps  shall  give  new  bonds 
with  sufficient  sureties,  whenever  required  to  do  so  by  the  Secretary  of  the 
Navy.     [jB.  8.] 

Act  of  Aug.  26,  1842,  ch.  206,  6  Stat.  L.  536. 

Sec.  1385.  [Bond  not  affected  by  a  new  commission.']  The  issuing  of  a 
new  appointment  and  commission  to  any  officer  of  the  Pay  Corps  shall  not 
affect  or  annul  any  existing  bond,  but  the  same  shall  remain  in  force,  and 
apply  to  such  new  appointment  and  commission.      [B.  8.] 

Act  of  March  3,  1871,  ch.  117,  16  Stat.  L.  536. 
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$60.  1386.  \_Clerlcs,  when  allowed.^  Paymasters  of  the  fleet,  paymasters 
on  vessels  having  complements  of  more  than  one  hundred  and  seventy-five  per- 
sons, on  supply-steamers,  store-vessels,  and  receiving-ships,  paymasters  at  sta- 
tions and  at  the  Naval  Academy,  and  paymasters  detailed  at  stations  as 
ixis])ectors  of  provisions  and  clothing,  shall  each  be  allowed  a  clerk.      [12.  S.] 

Act  of  July  14,  1862,  cb.  164,  12  Stat.  L.       and  convicted,  and  to  be  sentenced  to   im- 
565;  Act  of  May  26,  1864,  cb.  96,  13  Stat.  L.       prisonment     by     a     general     court-martial. 

Johnson  v.  Sayre,  (1895)  158  U.  S.  117.  See 
also  In  re  Reed,  (1879)  26  Int.  Rev.  Rec.  35, 
20  Fed.  Cas.  No.  11,636. 


A  paymaster's  clerk  is  in  the  naval  service 
of  the  United  SUites,  and  subject  to  be  tried 


Sec.  1387.  [^CUrhs,  when  not  allowed.']  No  paymaster  shall  be  allowed 
a  clerk  in  a  vessel  having  the  complement  of  one  hundred  and  seventy-five  per- 
sons or  less,  excepting  in  supply-steamers  and  store-vessels.      [12.  8.] 

Act  of  May  26,  1864,  ch.  96,  13  Stat.  L.  92. 

Sec.  1388.  \_Clerk8  of  passed  assista^  and  assistant  paymasters,]  Passed 
assistant  paymasters  and  assistant  paymasters  attached  to  vessels  of  war  shall 
be  allowed  clerks,  if  clerks  would  be  allowed  by  law  to  paymasters  so  attached. 
[12.  S.] 

Act  of  March  3,  1863,  ch.  118,  12  Stat.  L.  818. 

Sec.  1389.  \_Loans  to  officers  by  paymasters.]  It  shall  not  be  lawful  for 
any  paymaster,  passed  assistant  paymaster,  or  assistant  paymaster,  to  advance 
or  loan,  under  any  pretense  whatever,  to  any  officer  in  the  naval  service,  any 
sum  of  money,  public  or  private,  or  any  credit^  or  any  article  or  commodity 
whatever.      [R.  S.] 

Act  of  Aug.  26,  1842,  ch.  206,  5  Stat.  L.  536;  Act  of  June  22,  1860,  ch.  181,  12  Stat.  L.  83. 

Sec.  1390.  [Engineer  Corps,  number  and  rank.]  The  active  list  of  the 
Engineer  Corps  of  the  Navy  shall  consist  of  seventy  chief  engineers,  who  shall 
be  divided  into  three  grades,  by  relative  rank,  as  provided  in  Chapter  Four  of 
this  Title ; 

^  Ten  chief  engineers; 

Fifteen  chief  engineers;  and 

Forty-five  chief  engineers,  who  shall  have  the  relative  rank  of  lieutenant^ 
commander  or  lieutenant 

And  each  and  all  of  the  above-named  officers  of  the  Engineer  Corps  shall 
have  the  pay  of  chief  engineers  of  the  Navy,  as  now  provided. 

One  hundred  first  assistant  engineers,  who  shall  have  the  relative  rank  of 
lieutenant  or  master ;  and 

One  hundred  second  assistant  engineers,  who  shall  have  the  relative  rank 
of  master  or  ensign ;  and  the  said  assistant  engineers  shall  have  the  pay  of  first 
and  second  assistant  engineers  of  the  Navy,  respectively,  as  now  provided. 
IB.  8.] 


Act  of  March  3,  1871,  ch.  117,  16  Stat.  L. 
536. 

Traiuf er  to  line.  —  The  engineer  corps  was 
transferred  to  the  line  of  the  navy  by  Act 
of  March  3,  1899,  ch.  413,  supra,  p.  249,  and 
the  rank  in  the  line  and  the  duties  of  the 
officers  were  fixed  by  such  Act. 

Change  of  number.  —  See  Act  of  Aug.  5, 
1882,  ch.  391,  supra,  p.  252,  and  Act  of  Dec. 
16  1892,  ch.  1,  infra,  p.  260. 

Change  of  title.  —  See  following  text 


The  use  of  the  word  "  grades,"  in  referring 
to  the  three  different  relative  ranks  of  chief 
engineers,  lends  weight  to  the  contention  that 
"grades,"  as  used  in  sections  1480,  1493,  and 
1496,  should  be  held  to  apply  to  the  three 
classes  of  chief  engineers.  But  the  fact  that 
the  word  "  grades  "  appeared  first  in  section 
1390  in  the  revision  of  the  statutes,  and 
did  not  appear  in  section  7  of  the  Act 
of  1871.  which  was  the  parent  section, 
weakens     that    argument    very     much.      It 
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is  clear  that  the  mere  fact  that  different 
relative  rank  is  assigned  to  officers  wliose 
office  is  designated  by  the  same  title  does  not 
necessarily  put  such  officers  in  different 
grades.  As  the  statute  is  doubtful,  the  prac- 
tice of  the  department  for  twenty  years 
should  be  followed:  that  the  grade  of  chief 
engineer  is  one  grade;  that  the  promotion  to 
that  grade  from  first  assistant  engineer  re- 
quires examination  under  sections  1493  and 
1496;  that  the  relative  rank  among  the  chief 
engineers  changes  with  their  seniority  in  that 
grade,  but  that  such  change  may  be  indicated 
by  a  notification  from  the  secretary  of  the 
navy;  and  that,  as  they  hold  the  same  office, 
no  examination  or  new  appointment  or  con- 
firmation by  the  Senate  is  necessary.  The 
office  of  chief  engineer  remains  the  same. 
The  relative  rank,  however,  is  changed  by 
seniority  and  notification  from  the  secretary 
of  the  navy.  (1892)  20  Op.  Atty.-Gen.  368. 
See  (1880)  16  Op.  Atty.-Gen.  417. 
The  class  of  chief  engineers  is  divided  into 


three  grades  and  three  ranks,  technically  no 
called,  but  they  are  grades  and  ranks  of 
honor  or  duty,  with  no  corresponding  divi- 
sions on  the  pay-roll.  On  the  contrary,  the 
pay  of  chief  engineers,  as  appeal's  in  section 
1556,  is  governed  entirely  by  length  of  ser- 
vice. It  is  very  clear,  therefore,  that  the 
grade  or  rank  described  in  sections  1390  and 
1476  is  not  the  grade  or  rank  called  for  in 
section  1588.  Rutherford  v.  U.  S.,  (1883)  18 
Ct.  a,  343. 

Effect  of  transfer  to  the  line.  —  As  the  offi- 
cers who  constituted  the  engineer  corps,  under 
this  section,  had  been  transferred  to  the  line 
of  the  navy,  as  above  noted,  it  follows  that 
the  corps,  as  thus  constituted,  was  abolished. 
But  it  will  be  observed  tliat  while  such  offi- 
cers are  transferred  to  the  line  of  the  navy, 
the  duties  of  engineers  are  not  abolished. 
There  will  continue  to  be  engineers  of  the 
navy,  though  under  another  name.  See  sec- 
tion 1393,  R.  8.  Denig  t;.  U.  S.,  (1902)  37  Ct. 
CI.  392. 


An  act  to  change  the  titles  of  certain  naval  officers,  and  for  other  pnrpofet. 
[Act  of  Feb.  24:,  1S74,  ch.  35,  18  StaJt.  L.  17.] 

[Sec.  1.]  [Change  of  title  of  first  and  second  assistaait  engineers,']  That 
from  and  after  the  passage  of  this  act  the  title  of  first  assistant  engineer  shall  be 
changed  to  passed  assistant  engineer,  and  that  the  title  of  second  assistant  engi- 
neer shall  be  changed  to  assistant  engineer :  Provided,  That  the  regulations  of 
the  Navy  Department  in  relation  to  the  examinations  and  amount  of  sea-service 
previous  to  each  examinations   [examination]  be  complied  vi^ith.      [18  Stat. 

L.  i7.] 

But  see  note  to  R.  S.  sec.  1390,  supra. 

Sec.  2.   [Cowrse  of  instruction  in  naval  academy.     See  Naval  Academy.] 


An  act  terminating  the  reduction  in  the  numbers  of  the  Engineer  Corps  of  the  Navy. 

[Act  of  Bee.   le',  1892,  oh.   1,  27  Stat.  L.  405.1 

[Sec.  1.]  [Reduction  in  engineer  corps  terminated.]  That  the  reduction 
in  the  numbers  of  the  Engineer  Corps  of  the  Navy  provided  for  in  the  act 
approved  August  fifth,  eighteen  hundred  and  eighty-two,  shall  be  considered 
as  having  ceased  on  the  thirtieth  day  of  June,  eighteen  hundred  and  ninety-one. 
[27  Stat.  L.  405.] 

The  Act  here  referred  to.  Act  of  Aug.  5,  1882,  ch.  391,  is  given  supra,  p.  252. 
See  note  to  K  S.  sec.  1390,  supra,  p.  259. 

Sec.  2.  [Repeal]  That  any  and  all  acts  or  parts  of  acts  inconsistent  with 
this  act  are  hereby  repealed.      [27  Stat.  L.  405.] 

Sec.  1391-  [Appointment  of .]  Engineers  shall  be  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate.     [R,  S.] 

Act  of  Aug.  31,  1842,  ch.  279,  5  Stat.  L. 
677;  Act  of  March  3.  1845,  ch.  77,  5  Stat.  L. 
794;  Act  of  July  25,  1866,  ch.  231,  14  Stat. 
L.  223. 

Apparently  superseded.  —  See  note  to  R.  S. 
sec.  1390,  and  also  Act  of  March  2,  1889,  ch. 


396,  under  Naval  Academy   {ante,  p.  214), 


apparently  superseding  this  section  and  sec- 
tion 1392  following. 

Assistant  engineers  should  be  appointed  by 
the  President  with  the  concurrence  of  the 
Senate.  Under  the  legislation  prior  to  the 
Pe vised  Statutes,  while  the  appointment  of 
captains,     lieutenants,    and    engineers     was 
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vested  in  the  President  with  the  advice  and  (secretary  of  the  treasury.    As  the  Revised 

consent   of  the   Senate,   the   appointment   of  Statutes  have  omitted  the  provision  of  the 

assistant  engineers  was,  by  express  provision  Act  of  1845,  it  is  repealed  by  force  of  section 

of  the  Act  of  March  3,  1845,  vested  in  the  6596,  R  S.     (1883)  17  Op.  Atty.-Gen.  632. 

Sec.  1392.  [Qiudificationsof,]  No  person  under  nineteen  or  over  twenty- 
six  years  of  age  shall  be  appointed  a  second  assistant  engineer  in  the  Navy; 
nor  shall  any  person  be  appointed  or  promoted  in  the  Engineer  Corps  until 
after  he  has  been  found  qualified  by  a  board  of  competent  engineers  and  medi- 
cal officers  designated  by  the  Secretary  of  the  Navy,  and  has  complied  with 
existing  regulations.      \_R.  8.] 

Act  of  March  3,  1871,  ch.  117,  16  Stat.  L.  53a 
Apparently  snperseded.  —  See  note  to  R.  S.  sec.  1391. 

Sec.  1393.  [Engmeer  of  the  fleet. ']  The  President  may  designate  among 
the  diief  engineers  in  the  service,  and  appoint  to  every  fleet  or  squadron,  an 
engineer,  who  shall  be  denominated  "  engineer  of  the  fleet."      \_R.  S.'] 

Act  of  April  21,  1864,  ch.  63,  13  Stat.  L.  that  "the  officers  constituting  the  engineer 

54.  corps  of  the  navy  are  transferred  to  the  line 

This  section  was  not  repealed  hy  the  Navy  of  the  navy  and  shall  he  commissioned  ac- 

Personnel  Act  of  March  3,  1899.    The  office  cordingly."    Denig  v.  U.  S.,  (1902)  37  Ct.  CI. 

of  "  engineer  of  the  fleet "  continues,  notwith-  383. 
standing  the  provision  in  the  later  statute 

Sec.  1394.  [Cadet  engineers.']  Cadet  engineers  who  are  graduated  with 
credit  in  the  scientific  and  mechanical  class  of  the  Naval  Academy  may,  upon 
the  recommendation  of  the  academic  board,  be  appointed  by  the  President  and 
confirmed  by  the  Senate  as  second  assistant  engineers.     [22.  8.] 

Act  of  Aug.  31,  1842,  ch.  279,  5  Stat.  L.  p.  252,  and  Acts  of  March  2,  1889,  ch.  396, 

577;  Act  of  July  4,  1864,  ch.  252,  13  Stat.  L.  under  Naval  Academy,  and  note  to  R.  S. 

393.  sec.  1390,  supra. 

But  see  Act  of  Aug.  5,  1882,  ch.  391,  supra, 

Sec.  1395.  [CJiaplains,  number  and  appointment  of.]  There  shall  be  in 
the  Navy,  for  the  public  armed  vessels  of  the  United  States  in  actual  service 
not  exceeding  twenty-four  chaplains,  who  shall  be  appointed  by  the  President 
with  the  advice  and  consent  of  the  Senate.      \_R.  8.] 

Act  of  April  21,  1808,  ch.  35,  2  Stat.  L.  390;  Act  of  April  16,  1814,  ch.  68,  3  Stat.  L.  126; 
Act  of  Aug.  4,  1842,  ch.  121,  5  Stat.  L.  500. 

S8C.  1396.  [Qualifications  of.]  A  chaplain  shall  not  be  less  than  twenty- 
one  nor  more  than  thirty-five  years  of  age  at  the  time  of  his  appointment. 
[i2,  8.] 

Act  of  July  14,  1862,  ch.  164,  12  Stat.  L.  the  President  could  not  appoint  a  person  to 

565.  that  office  above   the  age  of  thirty-five,  al- 

Appointment  over  age. — In   (1862)  10  Op.  though,  before  the  passage  of  that  Act,  the 

Atty.-Gen.  324,  the  attorney -general  advised  President  instructed  the  secretary  of  the  navy 

that  under  the  Act  of  July  14,  1862,  sec.  7,  to  prepare  a  nomination  of  that  person  to  the 

prescribing  the  age  of  chaplains  in  the  navy.  Senate  for  the  office. 

Sec.  1397.  [Form  of  worship.]  Every  chaplain  shall  be  permitted  to 
conduct  public  worship  according  to  the  manner  and  forms  of  the  church  of 
which  he  may  be  a  member.      [R.  8.] 

Act  of  June  1,  1860,  ch.  67,  12  Stat.  L.  24.    . 

Sec.  1398.  [Annual  report.]  Chaplains  shall  report  annually  to  the 
Secretary  of  the  Navy  the  official  services  performed  by  them.      [R.  8.] 

Act  of  June  1,  1860,  ch.  67,  12  Stat.  L.  24. 
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Sec.  1399.  [Professors  of  mathematics,  rmmher  of.]  The  number  of  pro- 
fessors of  mathematics  in  the  Navy  shall  not  exceed  twelve,      [if.  S.] 

Act  of  Aug.  3,  1848,  ch.  121,  9  Stat.  L.  272;  Act  of  May  31,  1872,  ch.  240,  17  Stat.  L.  192. 

Sec.  1400.  [Appointment.]  Professors  of  mathematics  shall  be  appointed 
and  commissioned  by  the  President  of  the  United  States,  by  and  with  the  advice 
and  consent  of  the  Senate.      [R.  S.] 

Act  of  Aug.  3,  1848,  ch.  121,  9  Stat  L.  272. 

An  act  relating  to  the  appointment  of  professors  of  mathematics  in  the  Navy. 
[Act  of  Jan.  20,  1881,  ch.  24,  21  Stat.  L.  ai7.] 

[Examinations  before  appointment.]  That  hereafter  no  person  shall  bo 
appointed  a  professor  of  mathematics  in  the  Navy  until  he  shall  have  passed  a 
physical  examination  before  a  board  of  naval  surgeons,  and  a  professional 
examination  before  a  board  of  professors  of  mathematics  in  the  Navy,  to  be 
convened  for  that  purpose  by  the  Secretary  of  the  Navy,  and  received  a  favor- 
able report  from  said  boards.      [21  Stat.  L.  317.] 

This  statttte  applies  to  the  heads  of  depart-  ing,  commissioned  as  "  professors  of  mathe- 
ments  of  ethics  and  English  studies,  of  Span-  matics"  under  section  1528,  R.  S.  (18S1)  17 
ish  and  other  modem  languages,  and  of  draw-       Op.  Atty.-Gen.  103. 

SbC.  1 401 .  [DiUies.]  Professors  of  mathematics  shall  perform  such  duties 
as  may  be  assigned  them  by  order  of  the  Secretary  of  the  Navy,  at  the  Naval 
Academy,  the  Naval  Observatory,  and  on  board  ships  of  war,  in  instructing  the 
midshipmen  of  the  Navy,  or  otherwise.      [B.  3.] 

Act  of  Aug.  3,  1848,  ch.  121,  9  Stat.  L.  272.  sors  of  mathematics,"  after  passing  the  ex- 

Under  section  1528,  R.  S.,  the  heads  of  the  aminations  required  by  the  Act  of  Jan.  20, 

departments  of  ethics  and  English  studies,  of  1881,  ch.  24,  set  out  supra.      (1881)   17  Op. 

Spanish  and  other  modern  languages,  and  of  Atty.-Gen.  103. 

drawing,  should  be  commissioned  as  "  profes- 

Sec.  1402.  [Naval  constructors,  number  and  appointment  of.]  The  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  may  appoint  naval 
constructors,  who  shall  have  rank  and  pay  as  officers  of  the  Navy.  '    [R.  S.] 

Act  of  July  25,  1866,  ch.  231,  14  Stat.  L.  See  section  10  of  the  Act  of  March  3,  1890, 

223;  Act  of  March  3,  1871,  ch.  117,  16  Stat       ch.  413,  given  below. 
L.  536. 

Sec.  1403.  [Assistant  ruwal  constructors.']  Cadet  engineers  who  are  grad- 
uated with  credit  in  the  scientific  and  mechanical  class  of  the  Naval  Academy 
may,  upon  the  recommendation  of  the  academic  board,  be  immediately  ap- 
pointed as  assistant  naval  constructors.      [R.  8.] 

Act  of  Jiily  4,  1864,  ch.  252,  13  Stat.  L.  393. 
See  further  Navai«  Academy. 


Sec.  10.  [Ramk  of  naval  and  assistant  naval  constructors  —  promotions 
—  number.]  That  of  the  naval  constructors  five  shall  have  the  rank  of  captain, 
five  of  commander,  and  all  others  that  of  lieutenant-commander  or  lieutenant 
Assistant  naval  constructors  shall  have  the  rank  of  lieutenant  or  lieutenant 
(junior  grade).  Assistant  naval  constructors  shall  be  promoted  to  the  grade 
of  naval  constructor  after  not  less  than  eight  or  more  than  fourteen  years*  ser- 
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vice  as  assistant  naval  constructor:  Provided,  That  the  whole  number  of  naval 
conatructors  and  assistant  naval  constructors  on  the  active  list  shall  not  exceed 
forty  in  alL      [30  Stat.  L,  1006.'] 

ThiB  is  from  the  Act  of  March  3,  1899,  ch.  413,  given  in  full  supra,  p.  249. 
Hnmber.  —  See  amendment  in  following  text. 


[^Additional  assistant  naval  constructors.]  *  *  *  That,  in  addition 
to  the  number  of  naval  constructors  and  assistant  naval  constructors  now 
authorized,  the  appointment  of  six  assistant  naval  constructors  is  hereby  au- 
Uiorized,  two  to  be  appointed  during  the  present  calendar  year  and  the  remain- 
ing four  in  the  calendar  year  of  nineteen  hundred  and  three.  *  *  *  [S2 
Stat.  L.  683.] 

Thia  ia  from  the  Naval  Appropriation  Act  of  July  1, 1902,  ch.  1368. 

Sec.  1404.  [Duty.]  Naval  constructors  may  be  required  to  perform  duty 
at  any  navy-yard  or  other  station.      [R.  S.] 

Act  of  March  3,  1845,  ch.  77,  5  SUt.  L.  794. 

Sec.  1405.  [Warrant  officers,  number  and  appointment  of.]  The  Presi- 
dent may  appoint  for  the  vessels  in  actual  service,  as  many  boatswains,  gunners, 
sailmakers,  and  carpenters  as  may,  in  his  opinion,  be  necessary  and  proper. 
IB.  8.] 

Act  of  April  21,  1806,  ch.  35,  2  Stat.  L.  Promotion   of   seamen.  —  See   R.   S.,   sec. 

390;  Act  of  Aug.  4,  1842,  ch.  121,  5  Stat.  L.  1407,  infra,  p.  264. 

500;  Act  of  March  3,  1847,  ch.  48,  9  Stat.  Filling    ensign    vacancies.  —  See    Act    of 

I^  172.  March   3,   1901,  ch.  852,  supra,  p.   248. 

Preference    in    appointment.    See    R.    S.,  Pharmacists,  with  rank  of  warrant  officers, 

flee.  1417,  infra,  p.  268.  See  Act  of  June  17,   1898,  ch.  463,  sec.   1, 

supra,  p.  255. 

Sec.  1406.  [Title.]  Boatswains,  gunners,  carpenters,  and  sailmakers  shall 
be  known  and  shall  be  entered  upon  the  Naval  Register  as  ^^  warrant  officers  in 
the  naval  service  of  the  United  States."      [B.  8.] 

Act  of  July  2,  1864,  ch.  219,  13  Stat.  Ia  373. 


Sec.  12.  [Chief  vmrrarU  officers  —  prorryotions.]  That  boatswains,  gim- 
ners^  carpenters,  and  sailmakers  shall  after  ten  years  from  date  of  warrant  be 
commissioned  chief  boatswains,  chief  gunners,  chief  carpenters,  and  chief  sail- 
makers, to  rank  with  but  after  ensign:  Provided,  That  the  chief  boatswaiijs, 
chief  gunners,  chief  carpenters,  and  chief  sailmakers  shall  on  promotion  have 
the  same  pay  and  allowances  as  are  now  allowed  a  second  lieutenant  in  the 
Marine  Corps :  Provided,  That  the  pay  of  boatswains,  gunners,  carpenters  and 
sailmakers  shall  be  the  same  as  that  now  allowed  by  law :  Provided,  further. 
That  nothing  in  this  Act  shall  give  additional  rights  to  quarters  on  board  ship 
or  to  command,  and  that  immediately  after  the  passage  of  this  Act  boatswains, 
gunners,  carpenters  and  sailmakers,  who  have  served  in  the  Navy  as  such  for 
fifteen  years,  shall  be  commissioned  in  accordance  with  the  provisions  of  this 
section,  and  thereafter  no  warrant  officer  shall  be  promoted  until  he  shall  have 
passed  an  examination  before  a  board  of  chief  boatswains,  chief  gunners,  chief 
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carpenters  and  chief  sailmakers,  in  accordance  with  regulations  prescribed  by 
the  Secretary  of  the  Navy.      \S0  Stat.  L.  1006.] 

This  and  sections  14,  15,  following,  are  from  the  Act  of  March  3,  1899,  ch.  413,  set  fcfrth 

in  full,  supra,  p.  249. 

Sec.  14.  {^Warrant  machiTvists.]  That  upon  the  passage  of  this  Act  the 
Secretary  of  the  Navy  shall  appoint  a  board  for  the  examination  of  men  for  the 
position  of  warrant  machinists,  one  hundred  of  whom  are  hereby  authorized. 
The  said  examination  shall  be  open,  first,  to  all  machinists  by  trade,  of  good 
record  in  the  naval  service,  and  if  a  sufficient  number  of  machinists  from  the 
Navy  are  not  found  duly  qualified,  then  any  machinist  of  good  character,  not 
above  thirty  years  of  age,  in  civil  life  shall  be  eligible  for  such  examination  and 
appointment  to  fill  the  remaining  vacancies.  All  subsequent  vacancies  in  the 
list  of  warrant  machinists  shall  be  filled  by  competitive  examination  before  a 
board  ordered  by  the  Secretary  of  the  Navy,  and  open  to  all  machinists  by  trade 
who  are  in  the  Navy,  and  machinists  of  good  character,  not  above  thirty  years 
of  age,  in  civil  life  authorized  by  the  Secretary  of  the  Navy  to  appear  before 
said  board,  and,  where  candidates  from  civil  life  and  from  the  naval  service 
possess  equal  qualifications,  the  preference  shall  be  given  to  those  from  the  naval 
service.     [SO  Stat  L.  1007.] 

See  note  to  preceding  section.  line  officers  of  the  navy,  and  are  not  entitled 

Warrant  machinists  are  not  on  the  list  of      to  command.     (1899)  22  Op.  Atty.-Gen.  020. 

Sec.  15.  [Pay,  retiremerd,  rank,  etc.,  of  warrant  machinists.]  That  the 
pay  of  warrant  machinists  shall  be  the  same  as  that  of  warrant  officers,  and  they 
shall  be  retired  under  the  provisions  of  existing  law  for  warrant  officers.  War- 
rant machinists  shall  receive  at  first  an  acting  appointment,  which  may  be  made 
permanent  under  regulations  established  by  the  Navy  Department  for  other 
warrant  officers.  They  shall  take  rank  with  other  warrant  officers  according  to 
date  of  appointment  and  shall  wear  such  uniform  as  may  be  prescribed  by  the 
Navy  Department.     [30  Stat.  L.  1007.] 

See  note  to  section  12,  supra. 

Sec.  1407.  [Promotion  of  seamen  to  waarard  officers,]  Seamen  distin- 
guishing themselves  in  battle,  or  by  extraordinary  heroism  in  the  line  of  their 
profession,  may  be  promoted  to  forward  warrant  officers,  upon  the  recommenda- 
tion of  their  commanding  officer,  approved  by  the  flag-officer  and  Secretary  of 
the  Navy.  And  upon  such  recommendation  they  shall  receive  a  gratuity  of  one 
hundred  dollars  and  a  medal  of  honor,  to  be  prepared  under  the  direction  of  the 
Navy  Department.     [-B.  S.] 

Act  of  May  17,  1864,  ch.  89,  13  Stat.  L.  79,  80. 


An  Act  For  the  reward  of  enlisted  men  of  the  Navy  or  Marine  Corpt. 
[Act  of  March  3,  1901,  ch.  850,  31  Stat.  L.  1099.^ 

[Medals  of  honor.]  That  any  enlisted  man  of  the  Navy  or  Marine  Corps 
who  shall  have  distinguished  himself  in  battle  or  displayed  extraordinary  hero- 
ism in  the  line  of  his  profession  shall,  upon  the  recommendation  of  his  com- 
manding officer,  approved  by  the  flag-officer  and  the  Secretary  of  the  Navy,  re- 
ceive a  gratuity  and  medal  of  honor  as  provided  for  seamen  in  section  fourteen 
hundred  and  seven  of  the  Revised  Statutes.     [31  Stat.  L.  1099.] 
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Joint  Sesolntion  ReUtive  to  the  medal  of  honor  authorized  by  the  Acts  of  Dc^^cmber  twenty- 
first,  eighteen  hundred  and  sixty-one,  and  July  sixteenth,  eighteen  hundred  and  sixty-two. 

[Bes.  No.  30  of  May  4,  1898,   30  Stat.  L.  741.} 

IRosettes  to  be  fttmished  seamen  holding  medals  of  honor.']  That  the 
Secretary  of  the  Navy  be,  and  he  is  hereby,  authorized  to  issue  to  any  person  to 
whom  a  medal  of  honor  has  been  awarded,  or  may  hereafter  be  awarded,  under 
the  provisions  of  the  Acts  approved  December  twenty-first,  eighteen  hundred 
and  sixty-one,  and  July  sixteenth,  eighteen  hundred  and  sixty-two,  a  rosette  or 
knot  to  be  worn  in  lieu  of  the  medal,  and  a  ribbon  to  be  worn  with  tho 
medal)  said  rosette  or  knot  and  ribbon  to  be  each  of  a  pattern  to  be 
prescribed  and  established  by  the  President  of  the  United  States,  and  any  ap- 
propriation that  may  hereafter  be  available  for  the  contingent  expenses  of  the 
Navy  Department  is  hereby  made  available  for  the  purposes  of  this  Act: 
Providedy  That  whenever  a  ribbon  issued  under  the  provisions  of  this  Act  shall 
have  been  lost,  destroyed,  or  rendered  unfit  for  use,  without  fault  or  neglect  on 
the  part  of  the  person  to  whom  it  was  issued,  the  Secretary  of  the  Navy  shall 
cause  a  new  ribbon  to  be  issued  to  such  person  without  charge  therefor.  [50 
Stat.  L.  741.] 

184,  seamen  might  be  promoted  for  distin- 
guished service  in  battle,  and  upon  such  pro- 
motion were  to  receive  a  certain  gratuity  and 
a  medal  of  honor."  [Note  by  editor  of  Sup- 
plement to  Revised  Statutes.] 


"By  Dec.  21,  1861,  ch.  1,  sec.  7,  12  Stat.  L. 
330,  200  medals  of  honor  were  to  be  distrib- 
uted to  certain  officers  and  men  of  the  navy 
for  distinguished  service  during  the  war.  By 
July  16,  1862,  ch.   183,  sec.  10,  12  Stat.  L. 


Sec.  1408.  [Seamen  mxiy  he  raied  as  m/iies.]  Mates  may  be  rated,  under 
authority  of  the  Secretary  of  the  Navy,  from  seamen  and  ordinary  seamen  who 
have  enlisted  in  the  naval  service  for  not  less  than  two  years.     [R.  S.] 

guished  from  other  p^tty  officers  only  in  the 
fact  that  their  pay  is  fixed  by  statute  instead 
of  by  the  President.  From  this  it  would  seem 
to  follow  that,  although  their  pay  is  fixed  by 
law,  instead  of  by  the  President,  they  are 
in  other  respects  entitled  to  the  emoluments 
of  petty  officers,  among  which  are  rations. 
U.  S.  V.  Fuller,  (1806)   160  U.  S.  696. 


Act  of  May  17,  1864,  ch.  89,  13  Stat.  L. 
79;  Act  of  March  3,  1865,  ch.  124,  13  Stat.  L. 
539. 

Hates  entitled  to  rations.  —  Mates  are  offi- 
cers not  holding  commissions  or  warrants, 
snd  not  entitled  to  them,  but  are  petty  officers 
promoted  by  the  secretary  of  the  navy  from 
Kamen  of  inferior  grades,  who  have  enlisted 
for  not  less  than  two  years,  and  are  distin- 


SeC.  1409.  ^Rating  shall  not  discharge  from  enlistment.]  The  rating  of 
an  enlisted  man  as  a  mate,  or  his  appointment  as  a  warrant  officer,  shall  not  dis- 
charge him  from  his  enlistment.     [R.  S.] 

Act  of  May  17,  1864,  ch.  89,  13  Stat.  L.  79;  Act  of  March  3,  1865,  ch.  124,  13  Stat.  L.  539. 

Sec.  1410.  [Petty  officers.]  All  officers  not  holding  commissions  or  war- 
rants, or  who  are  not  entitled  to  them,  except  such  as  are  temporarily  appointed 
to  the  duties  of  a  commissioned  or  warrant  officer,  and  except  secretaries  and 
clerks,  shall  be  deemed  petty  officers,  and  shall  be  entitled  to  obedience,  in  the 
execution  of  their  offices,  from  persons  of  inferior  ratings.     [12.  S.] 

Act  of  July  17,  1862,  ch.  204,  12  Stat  L. 
610. 

That  there  are  three  sorts  of  officers  known 
to  the  navy,  viz.,  commissioned,  warrant,  and 
petty,  is  evident  from  this  section.  (1877) 
15  Op.  Atty.-Gen.  635. 

"AU  officers."  —  The  navy  resrulations  con- 
nect paymasters'  stewards  with  the  term 
"petty  officers,"  and  this  section  includes 
petty  officers  in  the  more  general  designation 


of  "all  officers."  This  section  recognizes  the 
usage  of  referring  to  petty  officers  and  war- 
rant officers  as  officers,  but  all  petty  officers 
are  not  officers  within  the  intent  of  the  Con- 
stitution. Muse  V.  U.  S.,  (1884)  19  Ct.  CI. 
441. 

Officers  holding  temporary  appointments  in 
the  navy  are  not  either  commissioned  or  war- 
rant officers,  and  legislation  as  to  the  manner 
in   which   such  officers  are   to  be   cashiered, 
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etc.,  does  not  apply  to  the  case  of  a  tem- 
porary appointment.  (1876)  15  Op.  Att^.- 
Gen.  561. 

The  power  to  appoint  acting  gunners  is 
strongly  implied  by  this  section.  (1876)  15 
Op.  Atty.-Gen.  566. 

Paymasters'  clerks.  —  This  section  classes 
paymasters'  clerks  as  officers  of  the  navy. 
Hendee  v.  U.  S.,  (1887)  22  Ct.  CI.  134,  affirmed 
124  U.  S.  309.  See  also  Mouat  v.  U.  S., 
(1887)  22  Ct.  a.  297. 

Secretaries.  —  "  The   necessary   implication 


of  this  section  is  that  secretaries  are  officers 
not  holding  commissions  or  warrants,  and  are 
not  entitled  to  them.  The  only  secretaries 
named  in  the  statutes  are  the  secretaries  to 
the  admiral  and  vice-admiral  and  com- 
manders of  squadrons  (see  sec.  1556,  p.  267, 
R.  S.).  If  secretaries  do  not  hold  commis- 
sions, and  are  not  entitled  to  them,  It  follows 
that  they  are  not  appointed  by  the  President, 
because  appointments  by  the  President  are 
always  evidenced  by  a  commission."  (1890) 
19  Op.  Atty.-Gen.  589. 


Sec.  1411.  \_Actmg  assistant  surgeons,']  The  Secretary  of  the  Navy  may 
appoint,  for  temporary  service,  suoh  acting  assistant  surgeons  as  the  exigencies 
of  the  service  may  require,  who  shall  receive  the  compensation  of  assistant 
surgeons. 

Act  of  March  3,  1866,  ch.  124,  13  Stat.  L.  639;  Act  of  July  15, 1870,  ch.  295,  16  Stat.  L.  334. 
Amendment.  — See  section  2  of  the  Act  of  Feb.  16,  1879,  ch.  83,  immediately  following. 


An  act  to  aboliah  the  Volimteer  Navy  of  the  United  States. 
[Act  of  Feb.  IS,  1879,  oh.  83,  20  Stat.  L.  294.1 

[Sec.  1.]  [Volunteer  navy  abolished  —  eocamination  and  appointment  or 
discharge  of  officers.]  That  it  shall  be  the  duty  of  the  Secretary  of  the  Navy 
to  organize  a  board  of  five  line  officers  of  the  Navy,  none  of  whom  shall  be 
below  the  grade  of  captain,  whose  duty  it  shall  be  to  make  an  examination  of 
the  line  officers  now  composing  the  Volunteer  Navy  of  the  United  States,  which 
examination  shall  be  such  as  is  required  in  the  examination  of  officers  for  pro- 
motion ;  and,  further,  that  it  shall  be  the  duty  of  the  Secretary  of  the  Navy  to 
organize  a  board  of  five  medical  officers. of  the  Navy,  none  of  whom  shall  be 
below  the  grade  of  lieutenant-commander,  whose  duty  it  shall  be  to  make  an 
examination  of  the  eighteen  acting  and  three  acting  passed  assistant  surgeons 
now  in  the  service,  should  they  desire  to  present  themselves,  which  examination 
shall  be  such  as  is  required  in  the  examination  of  medical  officers  for  admission 
as  assistant  surgeons;  and  in  all  cases  where  said  board  shall  find  that  such 
officers  are  professionally,  morally,  and  physically  qualified  to  perform  the 
duties  of  their  position,  and  shall  so  report  to  the  Secretary  of  the  Navy,  it  shall 
and  may  be  lawful  for  the  President  of  the  United  States  by  and  with  the  advice 
and  consent  of  the  Senate  to  appoint  such  officers  in  the  line  and  assistant  sur- 
geons in  the  Regular  Navy  of  the  United  States.  And  in  the  cases  of  officers 
who  may  not  be  found  to  be  either  professionally,  morally,  or  physically  quali- 
fied to  discharge  the  duties  of  their  position,  then  said  officers  shall  be  mustered 
out  of  the  service  of  the  government,  within  six  months  from  the  passage  of 
this  act,  with  one  years  pay :  Provided,  That  in  the  event  of  physical  disqualifi- 
cation which  occurred  in  the  line  of  duty,  such  officer  may,  upon  the  recom- 
mendation of  a  retiring  board,  be  placed  upon  the  retired  list,  with  the  pay 
to  officers  of  like  designation  in  the  Regular  Navy.     [20  Stat.  L.  29^.] 

Sec.  2.  [Acting  assistant  surgeons,  appointed  only  during  war.]  That 
from  and  after  the  passage  of  this  act  the  Secretary  of  the  Navy  shall  not  appoint 
acting  assistant  surgeons  for  temporary  service,  as  authorized  by  section  fourteen 
hundred  and  eleven,  Revised  Statutes,  except  in  case  of  war.     [20  Stat,  L,  295.] 

Sec.  1412.  [Volunteer  officers  transferred  entitled  to  credit  for  volunteer 
$ea^ervice.]   Officers  who  have  been,  or  may  be,  transferred  from  the  volunteer 
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service  to  the  Regular  Navy  shall  be  credited  with  the  sea-service  performed 
by  them  as  volunteer  officers,  and  shall  receive  all  the  benefits  of  such  duty  in 
the  same  manner  as  if  they  had  been,  during  such  service,  in  the  Regular  Navy. 
[R.  8.] 

questionably  is  to  give  the  officers  selected 
from  the  volunteer  service,  after  their  ap- 
pointment in  the  regular  navy,  the  full  benefit 
of  the  sea  duty  performed  by  them  while  in 
that  service.  But  except  so  far  as  such  duty 
may  go  to  complete  the  period  of  sea  service 
required  in  the  four  lower  grades  previous  to 
nomination  for  promotion,  or  may  be  prop- 
erly taken  into  account  in  the  matter  of  as- 
signment to  duty,  I  am  not  aware  of  any 
benefit  derivable  therefrom,  by  law  or  usage, 
that  affects  the  relations  of  an  officer  to  the 
service.  Very  clearly  it  does  not  confer  upon 
the  officers  referred  to  the  right  to  have  their 
commissions  or  their  rank  antedated.''  (1873) 
14  Op.  Atty.-Gen.  198.  See  also  Barton's 
Case,  (1881)  17  Op.  Atty.-Gen.  189;  Ziegler's 
Case,  (1878)  16  Op.  Atty.-Gen.  45. 

Volunteer  service  in  different  grade. — The 
claimant  was  appointed  an  acting  third  as- 
sistant engineer  in  the  volunteer  navy  Feb.  8, 
1862,  and  performed  sea  service  continuously 
until  May  20,  1864,  when  he  was  made  a 
third  assistant  engineer  in  the  regular  navy, 
and  completed  two  years  of  sea  service  as 
such  Jan.  1,  1867.  He  was  promoted  to  the 
grade  of  second  assistant  engineer  Oct.  6, 
1869,  to  take  rank  from  Jan.  1,  1868.  On 
July  1,  1870,  he  completed  two  years'  sea 
service  in  the  latter  grade,  and  on  March  12, 
1875,  was  promoted  to  the  grade  of  passed 
assistant  engineer,  to  take  rank  from  Oct. 
29)  1874.  It  was  held  that  the  credit  of  his 
volunteer  service,  under  this  section,  did  not 
entitle  him  to  the  benefits  claimed  therefor  as 
regards  promotion  to  or  pay  in  his  present 
grade.     (1882)    17  Op.  Atty.-Gen.  399. 


Act  of  March  2,  1867,  ch.  174,  14  Stat.  L^ 
516. 

The  intention  of  that  provision  (section  3 
of  the  Act  of  March  2,  1867,  from  which  this 
section  was  taken)  may  be  satisfactorily  ex- 
plained thus:  By  the  statutes  in  force  at 
the  date  of  its  enactment  authorizing  officers 
of  the  volunteer  naval  service  to  be  trans- 
ferred to  the  regular  naval  service,  the  trans- 
fers were  confined  to  the  four  grades  in  the 
latter  service,  from  ensign  to  lieutenant-com- 
mander, inclusive;  and  by  the  regulations  of 
the  navy  a  certain  period  of  service  (formerly 
two  years,  at  present  one  year)  was  requird 
of  officers  in  those  grades  before,  as  a  gen- 
eral rule,  they  were  nominated  for  promotion 
to  the  next  higher  grades.  (See  Regulations 
of  1865,  p.  46,  par.  257;  Regulations  of  1870, 
p.  130,  par.  299. )  Besides,  officers  in  the  navy 
generally  are  credited  with  their  sea  service 
with  a  view  to  its  being  taken  into  considera- 
tion in  their  future  assignment  to  duty;  but, 
excepting  those  who  belong  to  the  four  grades 
mentionei,  they  derive  no  other  advantage 
therefrom  that  I  am  aware  of.  The  design 
of  the  provision  referred  to,  then,  was  to  give 
the  transferred  officers  the  full  benefit  of 
their  former  sea  service,  in  so  far  as  it  might 
go  to  complete  the  period  of  such  service  re- 
quired in  their  respective  grades  previous  to 
nomination  for  promotion,  and  in  so  far  as 
it  ought  properly  to  be  taken  into  account  in 
the  matter  of  assignment  to  duty.  Beyond 
these  advantages,  the  provision  would  seem 
to  confer  nothing.  (1874)  14  Op.  Atty.-Gen. 
358. 

"The  effect  of  the  provision  of  1867  un- 


SeC-  1413.  [Civil  engineers  and  store-keepers  at  navy-yards,]  The  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  may  appoint  a  civil  en- 
gineer and  a  naval  store-keeper  at  each  of  the  navy-yards  where  such  officers 
may  be  necessary.     [R,  8.] 


Act  of  March  2,  1867,  ch.  172,  14  Stat.  L. 
490;  Act  of  June  17,  1868,  ch.  61,  15  Stat.  L. 
69. 

Limited  number.  —  The  number  of  civil  en- 
gineers is  limited  to  twenty-one  by  Act  of 
March  3.  1899,  ch.  413,  sec.  7,  supra,  p.  250. 
An  additional  number  is  allowed  by  the  pro- 
visions of  the  following  text. 

Are  civil  engineers  officers?  —  Civil  en- 
gineers in  the  naval  service  are  officers  in  the 
nnvv.  possessing  defined  relative  rank  with 
other  naval  officers.  (1881)  17  Op.  Atty.- 
Gen.  126. 

But  in  Granger's  Case,  (1878)  16  Op.  Atty.- 
Gen.  204,  the  attorney-general  said:  "This 
statute  necessarily  implies  that  such  appoint- 
ments are  only  to  be  made  where  such  officers 
are  found  necessary,  and,  inferentially,  that 


their  services  may  be  dispensed  with  when 
imnecessary;  and  indicates  that  the  appoint- 
ment is  to  some  extent  a  local  one,  and  that 
the  appointee  cannot  be  a  naval  officer  in  the 
full  sense  of  the  term." 

Civil  engineers  appointed  under  this  section 
are  officers  of  the  navy  within  the  mcanin.i^ 
of  articles  36  and  37  of  section  1624,  R.  S. 
(1876)  16  Op.  Atty.-Gen.  165.  See  also 
(1876)   15  Op.  Atty.-Gen.  597. 

Longevity  pay.  —  A  civil  engineer  in  tlio 
navy  prior  to  the  Act  of  March  2,  1867,  from 
which  this  section  was  taken,  were  officers, 
and  were  in  the  naval  service  within  the  in- 
tent of  the  Act  of  March  3,  1883,  relating  to 
longevity  pay.  Brown  v,  U.  S.,  (1897)  32  Ct 
CI.  380. 
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\_Additional  civil  engineers.]  *  *  *  That  the  appointment  of  six 
additional  civil  engineers  is  hereby  authorized,  three  to  be  appointed  during  the 
present  calendar  year,  and  the  other  three  in  the  calendar  year  of  nineteen  hun- 
dren  and  three.      [32  Stat.  L.  671.] 

This  is  from  the  Naval  Appropriation  Act       the  Act  of  March  3,  1899,  ch.  413,  sec.  7, 
of  July  1,  1902,  ch.  1368.  supra/ p.  250. 

The  nttmber  was  limited  to  twenty -one  by 

Sec.  1414.  [Store-keepers  on  foreign  stations.]  The  Secretary  of  the 
Navy  may  appoint  citizens  who  are  not  officers  of  the  Navy  to  be  store-keepers 
on  foreign  stations,  when  suitable  officers  of  the  Navy  cannot  be  ordered  on 
such  service,  or  when,  in  his  opinion,  the  public  interest  will  be  thereby  pro- 
moted.    [R.  S.] 

Act  of  June  17,  1844,  ch.  107,  5  Stat.  Ij.  not  authorized  by  law,  and  is  therefore  void 

700;  Act  of  March  3,  1847,  ch.  48,  9  Stat.  L.  and  furnishes  no  ground  upon  which  the  mil- 

172.  ary  for  that  office  can  be  daimed.    Larkin  v. 

The  appointment  by  the  commander  of  a  U.  S.,  (1869)  5  Ct.  CI.  535. 
squadron  of  a  civilian  naval  storekeeper  is 

S8C.  1415.  [Store-keepers'  bo7id.]  Every  person  who  is  appointed  store- 
keeper under  the  provisions  of  the  preceding  section  shall  be  required  to  give 
a  bond,  in  such  amount  as  may  be  fixed  by  the  Secretary  of  the  Navy,  for  the 
faithful  performance  of  his  duty.     [R.  S.] 

Act  of  June  17,  1844,  ch.  107,  5  Stat.  L.  700;  Act  of  March  3,  1847,  ch.  48,  9  SUt.  L.  172. 

Sec.  1416.  [Civil  offices  at  yards  may  be  discontinued  hy  Secretary  of 
the  Navy.]  The  Secretary  of  the  Navy  is  authorized,  when  in  his  opinion  the 
public  interest  will  permit  it,  to  discontinue  the  office  or  employment  of  any 
measurer  and  inspector  of  timber,  clerk  of  the  yard,  clerk  of  the  commandant, 
clerk  of  the  store-keeper,  clerk  of  the  naval  constructor,  and  the  keeper  of  the 
magazine  employed  at  any  navy-yard,  and  to  require  the  duties  of  the  keeper 
of  the  magazine  to  be  performed  by  gunners.     [R.  S.] 

Act  of  Aug.  10,  1846,  ch.  176,  9  Stat.  L.  98,  99. 

Sec.  1417.  [Number  of  enlisted  men  —  preference  in  appointment  of 
warrant  officers.]  The  number  of  persons  who  may  at  one  time  be  enlisted  into 
the  Navy  of  the  United  States,  including  seamen,  ordinary  seamen,  landsmen, 
mechanics,  firemen,  and  coal-heavers,  and  including  seven  hundred  and  fifty 
apprentices  and  boys,  hereby  authorized  to  be  enlisted  annually,  shall  not  exceed 
eight  thousand  two  hundred  and  fifty:  Provided,  That  in  the  appointment  of 
warrant-officers  in  the  naval  service  of  the  United  States,  preference  shall  be 
given  to  men  who  have  been  honorably  discharged  upon  the  expiration  of  an 
enlistment  as^an  apprentice  or  boy,  to  serve  during  minority,  and  re-enlisteJ 
within  three  months  after  such  discharge,  to  serve  during  a  term  of  three  or 
more  years:  Provided  fiirther,  That  nothing  in  this  act  shall  be  held  to  abro- 
gate the  provisions  of  section  fourteen  hundred  and  seven  of  the  Revised  Stat- 
utes of  the  United  States.     [R.  S.] 

This  section  was  amended  to  read  as  above  exceed  eight  thousand  five  hundred."  Act  of 
by  Act  of  May  12,  1879,' ch.  5,  sec.  1,  21  Stat.  June  7,  1864,  ch.  Ill,  13  Stat.  L.  120;  Act 
L.  3.  of  June  17,  1868,  ch.  61,  15  Stat.  L.  72. 
The  section  was  originally  as  follows:  It  was  first  amended  by  Act  of  June  30, 
"  Sec.  1417.  The  number  of  persons  who  1876,  ch.  159,  19  Stat.  L.  66,  by  changing  the 
may  at  one  time  be  enlisted  into  the  Navy  number  to  seven  thousand  and  five  hundred, 
of  the  United  States,  including  seamen,  ordi-  Increase  in  number.  —  See  following  sec- 
nary  seamen,  landsmen,  mechanics,  firemen,  tions. 
coal-heavers,  apprentices,  and  boys,  shall  not  Paymasters'  clerks  are  not  among  the  en- 
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listed     men     enumerated     in     this     section. 
Moiiat  V.  U.  S.,  (1887)  22  Ct  CI.  298. 

Sendee  of  boys  as  apprentices  in  the  navy 
yard  is  not  provided  for  as  an  enlistment. 
"  In  the  absence  of  any  law  providing  for  the 
enlistment  of  boys  into  the  navy,  to  be  em- 
ployed as  apprentices  in  the  navy  yard,  the 
fact  that  claimant's  connection  with  the  ser- 
vice was  founded  on  the  ordinary  contract  of 
apprenticeship,  that  he  took  no  oath,  and 
was  not  subject  to  the  performance  of  any 


military  duty  or  subject  to  the  restrictions 
of  military  life,  that  he  was  not  amenable 
to  the  highest  obligation  of  a  soldier  —  con- 
tinued service  —  and  that  his  whole  duty  was 
the  result  of  a  contract  or  agreement  made 
by  him  and  his  father,  founded  on  the  regu- 
lations of  the  navy,  we  determine  as  a  con- 
clusion of  law  that  he  does  not  come  within 
the  Act  of  March  3,  1883,  and  his  petition  is 
therefore  dismissed."  Davis  t;.  U.  S.,  (1892) 
28  Ct.  CI.  24. 


[Increased  number  of  enlisted  men,']  *  *  *  and  the  number  of  per- 
sons who  may  at  one  time  be  enlisted  into  the  Navy  of  the  United  States,  in- 
cluding seamen,  ordinary  seamen,  landsmen,  mechanics,  firemen,  and  coal 
heavers,  and  including  one  thousand  five  hundred  apprentices  and  boys,  hereby 
authorized  to  be  enlisted  annually,  shall  not  exceed  nine  thousand.  *  *  * 
[27  Stat.  L.  730.] 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  1893,  ch.  212. 
See  further  following  sectiona 


[Additional  seamen.]  *.  *  *  and  the  Secretary  of  the  Navy  is  hereby 
authorized  to  enlist  as  many  additional  seamen  as  in  his  discretion  he  may  deem 
necessary,  not  to  exceed  one  thousand;     *     *     *     [2S  Stat.  L.  826.] 

This  is  from  the  Naval  Appropriation  Act  of  March  2,  1895,  ch.  186. 
See  also   following  sections. 


Sec.  2.  [Apprentices  not  included  in  limit  df  number.]  That  all  appren- 
tices of  the  Navy,  whether  at  a  training  station  or  on  board  an  apprentice  train- 
ing ship,  shall  be  additional  to  the  number  of  enlisted  persons  allowed  by  law 
for  the  Navy.      [29  Stat.  L.  96.] 

Thia  i»  from  the  Act  of  April  24,  1896,  ch.  120. 


{^Additional  seamen.]  *  *  *  and  the  Secretary  of  the  Navy  is  hereby 
authorized  to  enlist  at  any  time  after  the  passage  of  this  Act  as  many  addi- 
tional men  as  in  hi^  discretion  he  may  deem  necessary,  not  to  exceed  one  thou- 
sand,    *     *     *     [29  Stat.  L.  86 L] 

This  is  from  the  Naval  Appropriation  Act  of  June  10,  1896,  ch.  399. 


An  act  to  encourage  the  enlistment  of  bojrs  as  apprentices  in  the  United  States  Navy. 

[Act  of  March  1,  1S89,  ch.  331,  25  Stat.  L.  781.1 

[Bounty  on  enlistment  of  apprentices.]  That  in  order  to  encourage  the 
enlistment  of  boys  as  apprentices  in  the  United  States  Navy,  the  Secretary  of 
the  Navy  is  hereby  authorized  to  furnish  as  a  bounty  to  each  of  said  apprentices 
after  his  enlistment,  and  when  first  received  on  board  of  a  training-ship,  an 
outfit  of  clothing  not  to  exceed  in  value  the  sum  of  forty-five  dollars.  [26 
Stat.  Z.  781.] 
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Sec.  1418.  \_Term  of  enHstment.]  Boys  between  the  ages  of  fourteen  and 
eighteen  years  may  be  enlisted  to  serve  in  the  Navy  until  they  shall  arrive  at 
the  age  of  twenty-one  years ;  other  persons  may  be  enlisted  to  serve  for  a  period 
not  exceeding  five  years,  unless  sooner  discharged  by  direction  of  the  PresidenL 
[R.  S.] 

them  to  be  enlisted  only  at  such  age,  above 
that  of  thirteen  years,  as  will  insure  a  ser- 
vice by  them  of  at  least  three  years  before 
they  shall  become'  adults,  and  of  requiring 
them  to  enlist  to  serve  until  they  shall  be- 
come adults,  and  of  making  the  consent 
of  their  parents  or  guardians  necessary,  in 
view  of  the  fact  that  the  service  is  to  con- 
tinue during  the  entire  remainder  of  their 
minority."  In  re  McLave,  (1870)  8  Blatchf. 
(U.  S.)  67,  16  Fed.  Cas.  No.  8,876. 

The  words  "other  persons"  mean  persons 
capable  of  making  a  contract  of  enlistment, 
and  a  minor  twenty  years  of  age  cannot  en- 
list without  the  consent  of  his  parents.  In 
re  Hayes,  (1883)  15  Rep.  259,  11  Fed.  Gas. 
No.  6,261a. 

Right  to  discharge  on  coming  of  age.  —  A 
minor  who  at  the  age  of  nineteen,  with  the 
consent  of  his  father,  enlisted  in  the  navy, 
has  not  the  right  on  coming  of  age  to  de- 
mand his  discharge  under  the  rule  which  ap- 
plies to  his  ordinary  civil  contracts.  (1896) 
21  Op.  Atty.-Gen.  327.  See  Ew  p.  Brown, 
(1839)  5  Cranch  (C.  C.)  554,  4  Fed.  Cas.  No. 
1,972. 


Act  of  March  2,  1837,  ch.  21,  5  Stat.  L. 
15a 

This  section  was  amended  to  read  as  above 
by  the  Act  of  Feb.  23,  1881,  ch.  73,  sec.  2, 
21  Stat.  L.  338.  The  first  amendment,  by 
Act  of  May  12,  1879,  ch.  5,  21  Stat.  L.  3, 
changed  the  age  from  sixteen  to  fifteen,  and 
the  one  noted  above  from  fifteen  to  fourteen. 
See  amendment  in  following  section. 

Wrongfully  enlisting  minor  —  punishment 
of  ofiicer.  —  See  Articles  for  the  Govern- 
ment OF  THE  Navy,  vol.  1,  p.  467. 

Marines.  —  The  statute  providing  for  en- 
listing boys  for  the  naval  service  does  not 
include  the  enlistment  of  marines.  (1842)  4 
Op.  Atty.-Gen.  89. 

The  phrase  "other  persons"  includes 
minors  above  eighteen  as  well  as  men  of  full 
age.     (1896)  21  Op.  Atty.-Gen.  327. 

"The  words  'other  persons,'  in  the  first 
section  of  the  Act  [of  1837],  means  adult 
males.  Congress,  by  the  Act,  would  seem  to 
have  adopted  a  new  policy  in  regard  to  the 
enlistment  of  minors  for  the  navy,  namely, 
that  of  not  allowing  them  to  be  enlisted  of 
every  age  under  majority,  but  of  permitting 


Sec.  16.  [Term  of  enlisttnent'\  That  hereafter  the  term  of  enlistment  of 
all  enlisted  men  of  the  Navy  shall  be  four  years:  *  *  *  [50  Stat,  L. 
1008.] 

ft  

This  is  from  the  Act  of  March  3,  1899,  ch.  413.  The  omitted  part  of  the  section  is  given 
in  division  Vill. 

Sec.  1419.  IConsent  of  parents  and  gtuirdiwns.]  Minors  between  the  age 
of  fourteen  and  eighteen  years  shall  not  be  enlisted  for  the  naval  service  with- 
out the  consent  of  their  parents  or  guardians.      [R.  S.] 


Act  of  March  2,  1837,  ch.  21,  5  Stat.  L. 
163;  Act  of  March  3,  1865,  ch.  79,  13  Stat. 
L.  490. 

The  section  was  amended  to  read  as  above 
by  Act  of  Feb.  23,  1881,  ch.  73,  sec.  2,  21  Stat. 
L.  338.  As  first  enacted  the  earliest  age 
given  was  sixteen  years.  This  was  changed 
to  fifteen  years  by  Act  of  May  12,  1879,  ch. 
5,  21  Stat.  L.  3,  and  then  to  fourteen  years 
by  the  Act  above  noted. 

The  enlistment  of  a  minor  without  the  con- 
sent of  his  parent  or  guardian  is  good  as  to 
the  minor,  and  voidable  only  at  the  instance 
of  the  parent  or  guardian.  IT.  S.  v.  Reaves, 
(C.  C.  A.  1903)  126  Fed.  Rep.  129,  citing  In  re 
Morrissey,  (1890)  137  V.  S.  157,  and  In  re 
Grimley,  (1890)  137  U.  S.  147.  But  see 
In  re  Hayes,  (1883)  16  Rep.  259,  11  Fed.  Cas. 
No.  6,261a;  Re  McNnltv,  (1873)  2  Lowell 
(U.  S.)  270,  16  Fed.  Cas.  No.  8,917. 

The  enlistment  of  a  minor  under  the  age 
of  eighteen  years  is   void,  and  the  father's 


failure  to  take  out  a  writ  of  habeas  corpus 
until  after  the  son  is  eighteen  years  of  age 
does  not  validate  the  enlistment,  nor  is  the 
continued  service  of  the  son  after  eighteen 
tantamount  to  a  re-enlistment  In  re  Fal- 
coner, (1898)  91  Fed.  Rep.  649. 

Enlistment  of  persons  over  the  age  of 
eighteen  years.  — "When  the  Congress  en- 
acted that  '  no  minor  under  the  age  of  four- 
teen years  shall  be  enlisted  in  the  naval  ser- 
vice,* that  '  minors  between  the  ages  of  four- 
teen and  eighteen  years  of  age  shall  not  be 
enlisted  for  the  naval  service  without  the  con- 
sent of  their  parents  or  guardians,'  and  that 
*  other  persons  may  be  enlisted,*  they  affirm- 
atively authorized  the  enlistment  of  male 
minors  over  the  age  of  eighteen  years  with- 
out the  consent  of  parent  or  guardian.  In 
section  1420  tne  expression  of  the  legislative 
intent  to  the  effect  that  minors  under  the 
age  of  fourteen  years  shall  not  be  enlisted 
excludes  the  idea  that  male  persons  over  that 
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age  are  under  a  like  prohibition.  In  section 
1419  the  expression  of  the  legislative  intent 
that  minors  between  the  ages  of  fourteen  and 
eighteen  years  shall  have  the  consent  of  par- 
ents or  guardians,  as  a  condition  precedent 
to  valid  enlistment,  excludes  the  idea  that 
other  persons  competent  to  enlist  shall  be 
required  zo  conform  to  that  precedent  condi- 
tion; and,  reading  all  the  statutes  together, 
we  think  the  conclusion  is  apparent  that  the 
Congress  intended  to  leave  male  minors  over 
the  age  of  eighteen  years  free  to  enlist  in  the 
naval  service,  without  condition  as  to  pa- 
rental or  guardianship  consent."  Thomas  v. 
Winne,  <C.  C.  A.  1903)  122  Fed.  Rep.  400. 
See  also  U.  8.  v.  Bainbridge,  (1816)  1  Mason 
(U.  S.)  71,  and  U.  S.  v,  Stewart,  (1839) 
Crabbe  (U.  S.)  265,  that  it  is  within  the  con- 
stitutional power  of  Congress  to  provide  for 
the  enlistment  of  minors  without  the  consent 
of  parents. 

The  obvious  construction  of  this  section 
and  sections  1418  and  1624,  R.  S.,  is  that 
minors  over  the  age  of  eighteen  years  may 
lawfully  enlist  in  the  United  States  navy 
without  the  consent  of  their  parents  or 
ffuardians.  The  express  provision  that  minors 
Detween  the  ages  of  sixteen  and  eighteen 
years  shall  not  be  enlisted  in  the  naval  ser- 
vice without  the  consent  of  their  parents  or 
guardians,  and  that  "  other  persons  "  may  be 
enlisted,  and  the  further  provision  making  it 
an  offense  in  any  officer  of  the  navy  to  know- 
ingly enlist  a  minor  between  the  ages  of  six- 
teen and  eighteen  years  without  such  consent, 
is  sufficient  to  show  that  the  consent  of  his 
parent  or  guardian  is  not  essential  to  the 
valid  enlistment  of  a  minor  over  the  age  of 


eighteen  years.    In  re  Norton,  (1899)  98  Fed. 
Kep.  606. 

The  enlistment  of  minors  above  the  age  of 
eighteen  is  valid  without  the  consent  of  the 
parents  or  guardians.  (1867)  12  Op.  Atty.- 
Gen.  258. 

A  minor  over  eighteen  years  of  age  can 
bind  himself  by  a  contract  of  enlistment  in 
the  navy,  without  the  consent  of  his  parents 
or  guardians.  In  re  Oliver,  (1887)  1  Alaska 
2;  U.  S.  V.  Watson,  (1856)  2  Hayw.  &  H.  (D. 
C.)  226,  28  Fed.  Gas.  No.  16,650a. 

In  In  re  McNulty,  (1873)  2  Lowell  (U.  S.) 
270,  16  Fed.  Cas.  No.  8,917,  it  was  held  that 
minors  could  not  be  enlisted  in  any  branch 
of  the  service  without  the  consent  of  their 
parents. 

In  In  re  McLave,  (1870)  8  Blatchf.  (U.  S.) 
67,  16  Fed.  Cas.  No.  8,876,  it  was  held  that 
the  statute  makes  unlawful  the  enlistment 
of  boys  for  the  navy,  unless  they  are  boys 
not  under  thirteen  nor  over  eighteen  years 
of  age,  and  unless,  when  they  are  of  that  de- 
scription, they  enlist  with  the  consent  of 
their  parents  or  guardians. 

Enlistments  into  the  marine  corps  are  not 
governed  by  this  section,  and  minors  cannot 
be  enlisted  into  the  marine  corps  without  the 
consent  of  parents  or  guardians.  In  re  Shug- 
rue,  (1883)  3  Mackey  (D.  C.)  330.  See  also 
(1842)  4  Op.  Atty.-Gen.  89,  under  section 
1418,  R  S.,  supra. 

The  marine  corps  is  part  of  the  naval  ser- 
vice and  governed  by  the  provisions  of  this 
section  and  not  by  the  provisions  of  section 
1117,  R.  S.  In  re  Doyle,  (1883)  18  Fed.  Rep. 
369. 


Sec.  1420.  IPersons  not  to  be  erdisted.']  ITo  minor  under  the  age  of  four- 
teen years,  no  insane  or  intoxicated  person,  and  no  deserter  from  the  naval  or 
military  service  of  the  United  States  shall  be  enlisted  in  the  naval  service. 
[R.  8.] 


Act  of  March  3,  1865,  ch.  79,  13  Stat.  L. 
490. 

This  section  was  amended  to  read  as  above 
by  the  Act  of  Feb.  23,  1881,  ch.  73,  sec.  2,  21 
Stat.  L.  338.  As  first  enacted  the  age  was 
given  as  sixteen  years.  This  was  changed  to 
fifteen  years  by  Act  of  May  12,  1879,  ch.  6, 
21  Stat.  L.  3,  and  then  to  fourteen  years  by 
the  Act  above  noted.  "   * 


The  expression  that  minors  under  the  age 
of  fourteen  years  shall  not  be  enlisted  ex- 
cludes the  idea  that  male  persons  over  that 
age  are  under  a  like  prohibition,  and  minors 
over  the  age  of  eighteen  years  are  free  to 
enlist  in  the  naval  service,  without  condition 
as  to  parental  or  guardianship  consent. 
Thomas  v.  Winne,  (C.  C.  A.  1903)  122  Fed. 
Rep.  395.     See  sections  1418  and  1419,  supra. 


Sec.  1421.  [Transfer  from  military  to  naval  service.]  Any  person  en- 
Hsted  in  the  military  service  of  the  United  States  may,  on  application  to  the 
Navy  Department,  approved  by  the  President,  be  transferred  to  the  Navy  or 
Marine  Corps,  to  serve  therein  the  residue  of  his  term  of  enlistment,  subject  to 
the  laws  and  regulations  for  the  government  of  the  Navy.  But  such  transfer 
shall  not  release  him  from  any  indebtedness  to  the  Grovernment,  nor,  without 
the  consent  of  the  President,  from  any  penalty  incurred  for  a  breach  of  military 
law.     [R.  8.] 

Act  of  July  1,  1864,  ch.  201,  13  Stat.  L.  342. 

Sec.  1422.  [Men  to  be  sent  to  place  of  enlistment  at  expiration  of  term,] 
That  it  shall  be  the  duty  of  the  commanding  officer  of  any  fleet,  squadron,  or 
vessel  acting  singly,  when  on  service,  to  send  to  an  Atlantic  or  to  a  Pacific  port 
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of  the  United  States,  as  their  enlistment  may  have  occurred  on  either  the 
Atlantic  or  Pacific  coast  of  the  United  States,  in  some  public  or  other  vessel, 
all  petty-officers  and  persons  of  inferior  ratings  desiring  to  go  there  at  the 
expiration  of  their  terms  of  enlistment,  or  as  soon  thereafter  as  may  be,  unless, 
in  his  opinion,  the  detention  of  such  persons  for  a  longer  period  should  be 
essential  to  the  public  interests,  in  which  case  he  may  detain  them,  or  any  of 
them,  until  the  vessel  to  which  they  belong  shall  return  to  such  Atlantic  or 
Pacific  port.  All  persons  enlisted  without  the  limits  of  the  United  States 
may  be  discharged,  on  the  expiration  of  their  enlistment^  either  in  a  foreign 
port  or  in  a  port  of  the  United  States,  or  they  may  be  detained  as  above  pro- 
vided beyond  the  term  of  their  enlistment ;  and  that  all  persons  sent  home,  or 
detained  by  a  commanding  officer,  according  to  the  provisions  of  this  act,  shall 
be  subject  in  all  respects  to  the  laws  and  regulations  for  the  government  of  the 
Navy  until  their  return  to  an  Atlantic  or  Pacific  port  and  their  regular  dis- 
charge ;  and  all  persons  so  detained  by  such  officer,  or  re-entering  to  serve  until 
the  return  to  an  Atlantic  or  Pacific  port  of  the  vessel  to  which  they  belong,  shall 
in  no  case  be  held  in  service  more  than  thirty  days  after  their  arrival  in  said 
port;  and  that  all  persons  who  shall  be  so  detained  beyond  their  terms  of  enlist- 
ment or  who  shall,  after  the  termination  of  their  enlistment,  voluntarily  re-enter 
to  serve  until  the  return  to  an  Atlantio  or  Pacific  port  of  the  vessel  to  which 
they  belong,  and  their  regular  discharge  therefrom,  shall  receive  for  the  time 
during  which  they  are  so  detained,  or  shall  so  serve  beyond  their  original  terms 
of  enlistment,  an  addition  of  one-fourth  of  their  former  pay :  Provided^  That 
the  shipping-articles  shall  hereafter  contain  the  substance  of  this  section. 
[iZ.  8.] 


Act  of  July  17,  1862,  ch.  204,  12  Stat.  L. 
610. 

The  section  was  amended  so  as  to  read  as 
above  by  the  Act  of  March  3,  1875,  ch.  155, 
18  Stat.  L.  484.  The  section  read  originally 
as  follows: 

"  Sec.  1422.  It  shall  be  the  duty  of  the 
commanding  officer  of  any  fleet,  squadron,  or 
vessel  acting  singly,  when  on  service,  to  send 
to  an  Atlantic  port  of  the  United  States,  in 
some  public  or  other  vessel,  all  petty  officers 
and  persons  of  inferior  ratings  desiring  to  go 
there,  at  the  expiration  of  their  terms  of  ser- 
vice, or  as  soon  thereafter  as  may  be,  un- 
less, in  his  opinion,  the  detention  of  such 
persons  for  a  longer  period  should  be  very 
essential  to  the  public  interests,  in  which  case 
he  may  detain  them,  or  any  of  them,  until 
the  vessel  to  which  they  belong  shall  return 
to  such  Atlantic  port." 

Expenses  of  travel  and  subsistence. — This 
section  contains  no  provision  authorizing  the 
payment  of  expenses  for  travel  or  subsistence 


to  petty  officers  or  enlisted  men  on  their  dis- 
charge. Only  transportation  in  kind  is  au- 
thorized, and  this  only  to  those  who  desire 
to  returi^  to  the  United  States.  Hunt  r,  U. 
S.,  (1903)  38  Ct.  CI.  140.      , 

Right  may  be  waived.  —  An  enlisted  man 
on  board  a  vessel  under  orders  to  proceed  to 
the  Asiatic  waters,  whose  enlistment  would 
have  expired  within  a  year,  did  not  wish  to 
be  transferred  to  another  vessel.  He  made 
a  request  to  be  allowed  to  remain  on  board, 
giving  a  waiver  of  all  claims  to  transporta- 
tion home  should  he  be  discharged  before  the 
return  of  the  vessel  to  American  waters.  He 
was  discharged  at  Taka,  China,  at  the  ex- 
piration of  his  enlistment,  refusing  to  re-en- 
list. While  this  statute  accorded  to  him  the 
right  of  transportation  in  kind  from  the 
place  of  his  discharge  to  the  place  of  his  en- 
listment, it  was  a  personal  right  which  he 
could  and  did  waive  on  his  failure  to  comply 
with  the  terms  of  his  voluntary  waiver.  Hunt 
V.  U.  S.,  (1903)  38  a.  CI.  142. 


[^Charges  for  transporting  discharged  enlisted  men  of  Navy."]  *  »  * 
Bureau  of  Navigation.  *  *  *  That  the  transportation  to  their  homes,  if 
residents  of  the  United  States,  of  enlisted  men  and  apprentices  discharged  on 
medical  survey ;  and  the  transportation  to  the  place  of  enlistment,  if  residents 
of  the  United  States,  of  enlisted  men  and  apprentices  discharged  on  accoimt 
of  expiration  of  enlistment,  shall  hereafter  he  chargeahle  to  the  appropriation 
"  Transportation,  recruiting,  and  contingent."     *     *     *      [gj  gf^^i   [^   1030.1 

This  is  from  the  Deficiency  Appropriation  Act  of  March  3,  1901,  ch.  831. 
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S€C.  1423.  ISithject  to  regvlMions  while  sent  home  or  detained.]  All  per- 
sona sent  home,  or  detained  by  a  commanding  officer,  according  to  the  provisions 
of  the  preceding  section,  shall  be  subject  in  all  respects  to  the  laws  and  regula- 
tions for  the  government  of  the  Navy,  until  their  return  to  an  Atlantic  port  and 
their  regular  discharge.     [R.  S,] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  610. 
See  also  prior  section. 

S6C.  1424.  [Limit  of  detention.]  Persons  so  detained  by  a  commanding 
officer,  or  re-entering  to  serve  until  the  return  to  an  Atlantic  port  of  the  vessel 
to  which  they  belong,  shall  in  no  case  be  held  in  service  more  than  thirty  days 
after  their  arrival  in  said  port.     [R.  S,] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  610. 
See  also  R.  8.  sec.  1422,  9upra, 

Sec.  1425.  [What  to  be  contained  in  shipping  articles.]  The  shipping 
articles  shall  contain  the  substance  of  the  three  sections  next  preceding  and  of 
section  fifteen  hundred  and  seventy-two.     [R.  S.] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  610. 
See  also  R.  S.  sec  1422,  supra. 

Sec.  1426.  [Honorable  discharge,  to  whonu  granted.]  Honorable  dis- 
charges may  be  granted  to  seamen,  ordinary  seamen,  landsmen,  firemen,  coal- 
heavers,  and  boys  who  have  enlisted  for  three  years.     [R.  S.] 

Act  of  March  2,  1855,  ch.  136,  10  Stat.  L.  Report  of  seamen  entitled  to  honorable  dis- 

627;  Act  of  June  7,  1864,  ch.  Ill,  13  Stat.  L.  charge.     See  R.  S.  sec.  1429,  infrtt,  div.  III. 

120.  Desertion.  —  Removal  from  record  of  charge 

Temporary  home  on  receiving  ships.    See  of  desertion.     See  infra,  this  division. 
Act  of  Feb.  8,  1889,  ch.  115,  infra,  div.  m. 

Sec.  1427.  [Form  of  honorable  discharge.]  Honorable  discharges  shall 
be  granted  according  to  a  form  prescribed  by  the  Secretary  of  the  Navy.   [R.  8.] 

Act  of  March  2,  1856,  ch.  136,  10  Stat.  L.  627;  Act  of  June  7, 1864,  ch.  Ill,  13  Stat.  L.  120. 


Joint  Sesolntion  Extending  the  benefits  of  sections  fourteen  hundred  and  twenty-six  and 
fifteen  hundred  and  seventy-three  of  the  Revised  Statutes  to  all  enlisted  persons  in 
the  Havy. 

[Res.  No.  62  of  June  11,  1896,  20  Stat.  L.  47<?.] 

[Benefits  of  R.  8.  sees.  lJf26^  167 S,  extended  to  all  enlisted  men.]  That 
the  benefits  of  honorable  discharge  as  conferred  by  section  fourteen  hundred 
and  twenty-six  of  the  Revised  Statutes,  and  of  three  months'  pay  upon  reenlist- 
ment  after  honorable  discharge  as  conferred  by  section  fifteen  hundred  and 
seventy-three  upon  seamen,  ordinary  seamen,  landsmen,  firemen,  coal  heavers 
and  boys,  be,  and  the  same  are  hereby,  extended  and  made  applicable  to  all  en- 
listed persons  in  the  Navy.  And  all  accounts  of  paymasters  who  have  made 
payments  to  enlisted  men,  not  of  the  classes  named  in  sections  fourteen  hundred 
and  twenty-six  and  fifteen  hundred  and  seventy-three,  Revised  Statutes,  as  if 
they  had  been  included  in  the  provisions  of  said  sections,  shall  be  allowed  and 
passed  by  the  accounting  officers  of  the  Treasury  as  if  they  had  been  included  in 
said  sections.    [29  8tat.  L.  476.  ] 
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An  act  for  the  relief  of  soldiers  and  sailors  who  enlisted  or  served  under  assumed  w«if^ 
while  minors  or  otherwise,  in  the  Army  or  Navy,  during  the  war  of  the  rebdlion. 

lAct  of  April  14,  1800,  oh,  SO,  26  Stat.  L.  55.1 

{^Discharge  to  soldiers  and  sailors  who  enlisted  under  assumed  names.'\ 
That  the  Secretary  of  War  and  the  Secretary  of  the  Navy  be,  and  they  are 
hereby,  authorized  and  required  to  issue  certificates  of  discharge  or  orders  of 
acceptance  of  resignation,  upon  application  and  proof  of  identity,  in  the  true 
name  of  such  persons  as  enlisted  or  served  under  assumed  names,  while  minors 
or  otherwise,  in  the  Army  and  Navy  during  the  war  of  the  rebellion,  and  were 
honorably  discharged  therefrom.  Applications  for  said  certificates  of  discharge 
or  amended  orders  of  resignation  may  be  made  by  or  on  behalf  of  persons  en- 
titled to  them ;  but  no  such  certificate  or  order  shall  be  issued  where  a  name  was 
assumed  to  cover  a  crime  or  to  avoid  its  consequence.     [26  Stat.  L.  55,] 


An  act  to  provide  certificates  of  honorable  service  to  those  who  have  served  in  the  Unitod 
States  Navy  or  Marine  Corps  who  have  lost  their  certificates  of  discharge. 

[Act  of  Feb.  7,   1800,  oh.  S,  26  Stat.  L.  6.^ 

[Certificates  of  honorable  discharge  in  Navy  or  Marine  Corps,  when  ortg- 
vnal  is  lost."]  That  from  and  after  the  passage  of  this  act,  whenever  satisfactory 
proof  is  furnished  at  the  Navy  Department  that  any  commissioned  oflSicer,  regu- 
lar or  volunteer,  appointed  or  enlisted  man  who  served  in  the  Navy  or  the 
Marine  Corps  of  the  United  States  in  the  war  of  eighteen  hundred  and  twelve, 
the  Mexican  war,  or  the  war  of  the  rebellion,  has  lost  his  certificate  of  discharge, 
or  the  same  has  been  destroyed  without  his  privity  or  procurement,  the  Secre- 
tary of  the  Navy  shall  be  authorized  to  furnish  to  such  commissioned  officer, 
regular  or  volunteer,  appointed  or  enlisted  man,  a  certificate  of  discharge  in  liea 
thereof.  Provided^  That  such  certificate  shall  not  be  accepted  as  a  voucher  for 
the  payment  of  any  claim  against  the  United  States  for  pay,  bounty,  or  any 
other  allowance,  or  as  evidence  in  any  other  case.     [26  Stat.  L:  6.] 


[Purchase  of  discharge.]  *  *  *  and  in  time  of  peace  the  President 
may  in  his  discrition  [sic] ,  and  under  such  rules  and  upon  such  conditions  as  he 
may  prescribe,  permit  any  enlisted  mail  to  purchase  his  discharge  from  the  Navy 
or  the  Marine  Corps,  the  amounts  received  therefrom  to  be  covered  into  tiie 
Treasury.     *     *     *     [27  Stat.  L.  717.] 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  1893,  di.  212. 


An  act  to  reUeve  certain  appointed  or  enlisted  men  of  the  Navy  and  Marine  Corps  from  the 

charge  of  desertion. 

[Act  of  Aug.  14,  1888,  ch.  800,  25  Stat.  L.  442.^ 

[Sec.  1.]  [Removal  from  record  of  charge  of  desertion  —  where  term  of 
service  completed.]  That  the  charge  of  desertion  now  standing  on  the  rolls 
and  records  of  the  Navy  or  Marine  Corps  against  any  appointed  or  enlisted  man 
of  the  Navy  or  Marine  Corps  who  served  in  the  late  war  may  in  the  discretion  of 
the  Secretary  of  the  Navy  be  removed  in  all  cases  where  it  shall  be  made 
to  appear  to  the  satisfaction  of  the  Secretary  of  the  Navy  from  such  rolls  and 
records  or  from  other  satisfactory  evidence,  that  any  such  appointed  or  enlisted 
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man  served  faithfully  until  the  expiration  of  his  term  of  enlistment,  or  until 
the  first  day  of  May  anno  Domini  eighteen  hundred  and  sixty-five,  having  pre- 
viously served  six  months  or  more,  or  was  prevented  from  completing  his  term 
of  service  by  reason  of  wounds  received  or  disease  contracted  in  the  line  of 
duty,  but  who,  by  reason  of  absence  from  his  command  at  the  time  he  became 
entitled  to  his  discharge,  failed  to  be  mustered  out  and  to  receive  a  discharge 
from  the  service:  Provided,  That  no  such  appointed  or  enlisted  man  shall  be 
relieved  under  this  section  who,  not  being  sick  or  wounded,  left  his  command, 
without  proper  authority,  while  the  same  was  in  presence  of  the  enemy.  [25 
Stat.  L.  U^.] 


Liberal  construction.  —  The  statute  was  in- 
tended as  a  benefaction  and  should  be  con- 
stmed  liberally  in  the  direction  of  effjectu- 
tuing  the  beneficent  purpose  of  Congress. 
Cole  V.  U.  S.,  (1899)  34  Ct.  CI.  454. 

The  phrase  **  by  reason  of  absence  from  his 
command  at  the  time  he  became  entitled  to 
his  discharge,"  as  used  in  this  section,  i.v  to 
be  regarded  as  equally  applicable  to  the  date 
when  the  term  of  enlistment  of  the  applicant 
expired,  and  to  the  date  when  he  would  have 
received  his  discharge  along  with  other  en- 
listed men  with  whom  he  served,  had  he  been 
present.     (1889)   19  Op.  Atty.-Gen.  221. 


Right  to  bounty  and  prize  money.  —  The 
purpose  of  the  statute  was  to  remove  from 
many  worthy  soldiers  the  stigma  of  being 
deserters  and  give  them  all  the  rights  and 
emoluments  to  which  they  would  have  been 
entitled  had  not  the  charge  of  desertion  been 
made,  and  when  the  secretary  under  the  law 
removes  the  charge  from  the  record  the 
soldier  stands  rehabilitated  with  all  of  his 
original  rights.  He  is  entitled  to  bounty  and 
prize  money  withheld  on  account  of  the  al- 
leged desertion.  Cole  v.  U.  S.,  (1899)  34  Ct. 
CI.  464. 


Sec.  2.  [Where  man  returned  to  dviy  after  desertion,  or  died.'\  That  the 
Secretary  of  the  Navy  is  hereby  authorized  to  remove  the  charge  of  desertion 
standing  on  the  rolls  or  records  of  the  Navy  or  Marine  Corps  against  any  ap- 
pointed or  enlisted  man  of  the  Navy  or  Marine  Corps  who  served  in  the  late  war, 
in  all  cases  where  it  shall  be  made  to  appear,  to  the  satisfaction  of  the  Secretary 
of  the  Navy,  from  such  rolls  or  from  other  satisfactory  evidence,  that  such  ap- 
pointed or  enlisted  man  charged  with  desertion  or  with  absence  without  leave, 
after  such  charge  of  desertion  or  absence  without  leave,  ^nd  within  a  reasonable 
time  thereafter,  voluntarily  returned  to  and  served  in  the  line  of  his  duty  until 
he  was  mustered  out  of  the  service,  and  received  a  certificate  of  discharge  there- 
from, or,  while  so  absent,  and  before  the  expiration  of  his  term  of  enlistment, 
died  from  wounds,  injury,  or  disease  received  or  contracted  in  the  service  and 
in  the  line  of  duty.     [26  Stat.  L.  U2.] 

Sec.  3.  [In,  case  of  re-erdistmsnt  without  proper  discharge.']  That  the 
charge  of  desertion  now  standing  on  the  rolls  or  records  of  the  Navy  or  Marine 
Corps  against  any  appointed  or  enlisted  man  of  the  Navy  or  Marine  Corps  who 
served  in  the  late  war,  by  reason  of  his  having  enlisted  at  any  station  or  on 
board  of  any  vessel  of  the  Navy  without  having  first  received  a  discharge  from 
the  station  or  vessel  in  whidh  he  had  previously  served,  shall  be  removed  in  all 
cases  wherein  it  shall  be  made  to  appear  to  the  satisfaction  of  the  Secretary  of 
the  Navy  from  such  rolls  and  records,  or  from  other  satisfactory  testimony,  that 
such  re-enlistment  was  not  made  for  the  purpose  of  securing  bounty  or  other 
gratuity  that  he  would  not  have  been  entitled  to,  had  he  remained  under  his 
original  term  of  enlistment:  Provided,  That  no  appointed  or  enlisted  man  shall 
be  relieved  under  this  act  who,  not  being  sick  or  woiindod,  left  his  command 
without  proper  authority  while  the  same  was  in  preseiioo  of  the  enemy,  or  who, 
at  the  time  of  leaving  his  command,  was  in  arrest  or  under  charges,  or  in  whose 
case  the  period  of  absence  from  the  service  exceeded  three  months.  [25  Stat. 
I.  W.] 

See  also  Act  of  March  2,  1889,  ch.  390,  sec.  The  proviso  herein  is  applicable  to  this  sec* 

3,  infra,  this  division.  tion  alone.     (1889)    19  Op.  Atty.-Gen.  221. 
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Sec.  4.  {Certificates  of  discharge  in  case  of  removal  of  charge  of  d€sertioru'\ 
•That  in  all  oases  where  the  charge  of  desertion  shall  be  removed  under  the  pro- 
visions of  this  act  from  the  record  of  any  appointed  or  enlisted  man  of  the  Navy 
or  Marine  Corps  who  has  not  received  a  certificate  of  discharge  it  shall  be  the 
duty  of  the  Secretary  of  the  Navy  to  issue  to  such  appointed  or  enlisted  man,  or 
in  case  of  his  death,  to  his  heirs  or  legal  representatives,  a  certificate  of  discharge. 
[26  Stat  L.  US.] 

Sec.  5.  [Pay  and  bounty  when  charge  is  removed,']  That  when  the  charge 
of  desertion  shall  be  removed  under  the  provisions  of  this  act  from  the  record 
of  any  appointed  or  enlisted  man  of  the  Navy  or  Marine  Corps,  such  man,  or, 
in  case  of  his  death,  the  heirs  or  legal  representatives  of  such  man,  shall  receive 
all  pay  and  bounty  which  may  have  been  withheld  on  account  of  such  charge 
of  desertion  or  absence  without  leave:  Provided,  however,  That  this  act  shall 
not  be  so  construed  as  to  give  to  any  such  man  as  may  be  entitled  to  relief  under 
the  provisions  of  this  act,  or,  in  case  of  his  death,  to  the  heirs  or  legal  repre- 
sentatives of  any  such  man,  the  right  to  receive  pay  and  bounty  for  any  period 
of  time  during  which  such  man  was  absent  from  his  command  without  leave  of 
absence:  And  provided  further.  That  no  appointed  or  enlisted  man,  nor  the 
heirs  or  legal  representatives  of  any  such  man,  who  served  in  the  Navy  or  Marine 
Corps  a  period  of  less  than  six  months  shall  be  entitled  to  the  benefit  of  the  pro- 
visions of  this  act :  And  provided  further.  That  all  applications  for  relief  under 
this  act  shall  be  made  to  and  filed  with  the  Secretary  of  the  Navy  within  the 
period  of  five  years  from  and  after  its  passage,  and  all  applications  not  so  made 
and  filed  within  the  said  term  of  five  years  shall  be  forever  barred,  and  shall  not 
be  received  or  considered.     [25  Stat  L.  4iS.] 

See  amendment  in  following  Act. 

Sec.  6.  [Repeal.]  That  all  acts  and  parts  of  acts  inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed.     [25  Stat  L.  J^S,] 


An  Act  To  amend  section  five  of  an  act  to  relieve  certain  appointed  or  enlisted  men  of  the 
Navy  and  Marine  Corps  from  the  charge  of  desertion,  approved  August  fourteenth, 
eighteen  hundred  and  eighty-eight. 

[Act  of  May  24,  1900,  ch.  660,  31  Stat,  L.  183.} 

[Sec.  1.]  [Removal  from  record  of  charge  of  desertion  —  Act  of  1888 
revived.]  That  chapter  eight  hundred  and  ninety,  volume  twenty-five,  of  the 
United  States  Statutes  at  Large,  entitled  "  An  Act  to  relieve  certain  appointed 
or  enlisted  men  of  the  Navy  and  Marine  Corps  from  the  charge  of  desertion,*' 
approved  August  fourteenth,  eighteen  hundred  and  eighty-eight,  be,  and  the 
same  is  hereby,  revived  and  reenacted.     [31  Stat  L.  183.] 

Sec.  2.  [Removal  of  limitation  of  time  of  applicaiion  for  relief.]  That 
section  five  of  the  said  Act  be,  and  is  hereby,  so  amended  as  to  remove  the 
limitation  of  time  within  which  applications  for  relief  may  be  received  and 
acted  upon  under  the  provisions  of  said  Act.     [31  Stat.  L.  183.] 


Sec.  3.  [Removal  from  record  of  charge  of  desertion  —  in  case  of  re- 
enlistment,]  That  the  charge  of  desertion  now  standing  on  the  rolls  and  record:* 
in  the  office  of  the  Adjutant-General  of  the  Army  against  any  regular  or  volun- 
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teer  soldier  wlio  served  in  the  late  war  of  the  rebellion  by  reason  of  his  having 
enlisted  in  any  regiment,  troop,  or  company,  or  in  the  United  States  Navy  or 
Marine  Corps,  without  having  first  received  a  discharge  from  the  regiment, 
troop,  or  company  in  which  he  had  previously  served,  shall  be  removed  in  all 
cases  wherein  it  shall  be  made  to  appear  to  the  satisfaction  of  the  Secretary  of 
War,  from  such  rolls  and  records,  or  from  other  satisfactory  testimony,  that  such 
re-enlistment  was  not  made  for  the  purpose  of  securing  bounty  or  other  gratuity 
that  he  would  not  have  been  entitled  to,  had  he  remained  under  his  original  term 
of  enlistment;  that  the  absenoe  from  the  service  did  not  exceed  four  months, 
and  that  such  soldier  served  faithfully  under  his  re-enlistment,  \25  Stat  L. 
870.] 

This  is  from  the  Act  of  March  2,  1889,  ch.  ably  discharged  Aug.    16,   1863,  is  then  ar- 

390,  entitled  "  An  Act  for  the  relief  of  certain  rested  as  a  deserter^  admitted  to  a  United 

volunteer   and   regular  soldiers   of   the   late  States  hospital  Jan.  5,  1864,  and  deserts  Feb. 

war  and  the  war  with  Mexico."    For  the  en-  8,    1864,   his   second   enrollment   not   having 

tire  Act,  see  War  Department  and  Mili-  been  for  the  purpose  of  bounty  or  gratuity 

TARY  EsTABLiSHiCENT.  other  than  what  he  would  have  received  un- 

Desertion  after  arrest  for  prior  desertion.  der  the  original  term  of  his  enlistment,  is 

—  A  soldier  enlisted  for  three  years  Aug.  27,  barred  by   his  desertion  after  his  arrest  in 

1862,  who  deserts  between  Sept.  27  and  Oct.  January,  1864,  from  deriving  advantage  un- 

16,  1862,  and  enrolls  Oct.  16,  1862,  for  nine  der    the    Act    of    March    2,    1889,    ch.    390. 

months,,  and  serves  faithfully  and  is  honor-  (1891)    20  Op.  Atty.-€ren.  288. 


[Naturalization  of  alien  enlisted  men.]  *  *  *  Any  alien  of  the  age 
of  twenty-one  years  and  upward  who  has  enlisted  or  may  enlist  in  the  United 
States  Navy  or  Marine  Corps,  and  has  served,  or  may  hereafter  serve  five  con- 
secutive years  in  the  United  States  Navy  or  one  enlistment  in  the  United  States 
Marine  Corps,  and  has  been  or  may  hereafter  be  honorably  discharged,  shall  be 
admitted  to  become  a  citizen  of  the  United  States  upon  his  petition,  without 
any  previous  declaration  of  his  intention  to  become  such;  and  the  court  admit- 
ting such  alien  shall,  in  addition  to  proof  of  good  moral  character,  be  satisfied 
by  competent  proof  of  such  person's  service  in  and  honorable  discharge  from  the 
United  States  Navy  or  Marine  Corps:     *     *     *     [^8  Stat  L.  12^.] 

This  18  from  the  Naval  Appropriation  Act  of  July  26,  1894,  ch.  106. 


[m  Oehsxal  Psoyisiohs  Belativg  to  Otficsbb.] 

Sec.  1428.  [Citizenship.]  The  officers  of  vessels  of  the  United  States  shall 
in  all  cases  be  citizens  of  the  United  States.      [R.  8.] 

Act  of  June  28,  1864,  cK,170,  13  Stat.  L.  n^issions  in  the  navy  of  the  United  States 

201.  ftnd  entered  the  Confederate  service  did  not 

Sections  1428-1442  constitute  chapter  2  of  lose  their  citizenship  by  enterin|»  the  Con- 
title  15  of  the  Revised  Statutes,  "General  federate  service,  and  if  otherwise  qualified, 
Provisions  Kelatin;;  to  Officers."  are  competent  to  be,  officers  of  vessels  of  the 

Senrice  in  the  Confederate  navy.  — Citi-  United  States.  (1865)  11  Op.  Atty. -Gen.  317. 
sens  of  the  United  States  who  resigned  com- 

Sec.  1429.  [Report  of  men  entitled  to  honorahle  discharge,]  Tt  shall  be 
the  duty  of  every  commanding  officer  of  a  vessel,  on  retuminje:  from  a  cruise, 
and  immediately  on  his  arrival  in  port,  to  forward  to  the  Secretary  of  the 
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iVavy  a  list  of  the  names  of  such  of  the  crew  who  enlisted  for  three  years  aa, 
in  his  opinion,  on  being  discharged,  are  entitled  to  an  "  honorable  discharge  " 
as  a  testimonial  of  fidelity  and  obedience;  and  he  shall  grant  the  same  to  die 
persons  so  designated.      [R.  8.] 

Act  of  March  2,  1855,  ch.  136,  10  Stat.  L.  627. 

Right  to  honorable  discharge.  —  See  R.  S.  sec.  1426,  and  following  sectionB,  supra,  p.  273. 


An  act  to  provide  a  temporary  home  for  certain  persons  discharged  from  the  United  State* 

Navy. 

[Act  of  Feb.  8,  1889,  oh.  US,  25  Stat.  L.  <?57.] 

^Temporary  home  for  seamen  receiving  honorable  discharge.'\  That  the 
Secretary  of  the  Navy  be,  and  he  is  hereby,  authorized  to  permit  any  person 
receiving  the  honorable  discharge  authorized  by  section  fourteen  hundred  and 
twenty-nine  of  the  Revised  Statutes  to  elect  a  home  on  board  of  any  of  the 
United  States  receiving-ships,  during  any  portion  of  the  three  months  granted 
by  law  as  the  limit  of  time  within  which  to  receive  the  pecuniary  benefit  of 
such  discharge,  the  men  so  choosing  a  home  to  be  entitled  to  one  ration  per  day 
for  their  keeping  while  furnished  with  such  home,  but  not  to  pay,  other  than 
that  authorized  by  section  fifteen  hundred  and  seventy-three  of  the  Bevised 
Statutes  of  the  United  States  upon  re-enlistment:  Provided,  That  the  persons 
so  furnished  with  a  home  shall  be  amenable  to  such  regulations  as  may  be  pre- 
scribed by  the  Secretary  of  the  Navy  or  other  competent  authority.  [25  Stat. 
L.  657.] 

R.  S.  Bcc.  1573  is  set  out  infra,  div.  Vin. 

S6C.  1430.  [To  discourage  sale  of  prize-money  or  wages,"]  Every  com- 
manding officer  of  a  vessel  is  required  to  discourage  his  crew  from  selling  any 
part  of  their  prize-money,  bounty-money,  or  wages,  and  never  to  attest  any 
power  of  attorney  for  the  transfer  thereof  until  he  is  satisfied  that  the  same  is 
not  granted  in  consideration  of  money  given  for  the  purchase  of  prize-money, 
bounty-money,  or  wages.      [JK.  /S.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  vessels  captured  and  condemned  as  prizes  and 

310.  providing  for  the  payment  of  bounty  for  the 

See  further  title  Prize.  ,  sinking  and  destruction  of  enemy's  veasela. 

The  provisions  of  all  laws  authorizing  the  are  repealed  by  Act  of  March  3,  1899,  ch.  413, 

distribution  among  captors  of  the  proceeds  of  sec  13,  infra,  div.  VIII. 

Sec.  1431.  [Dviy  as  to  granting  leave  and  liberty,']  It  shall  be  the  duty 
of  commanding  officers  of  vessels,  in  granting  temporary  leave  of  absence  and 
liberty  on  shore,  to  exercise  carefully  a  discrimination  in  favor  of  the  faithful 
and  obedient      [JK.  S.] 

Act  of  March  2,  1866,  ch.  136,  10  Stat.  L.  627. 

S6C.  1432.  [Acting  as  paymasters.]  No  commanding  officer  of  any  vessel 
of  the  Navy  shall  be  required  to  perform  the  duties  of  a  paymaster,  passed 
assistant  paymaster,  or  assistant  paymaster.      [R,  S,] 

Act  of  July  17,  1861,  ch.  4,  12  Stat.  L.  268. 

S6C.  1433.  [Considar  powers.]  The  commanding  officer  of  any  fleet, 
squadron,  or  vessel  acting  singly,  when  upon  the  high  seas  or  in  any  foreign 
port  where  there  is  no  resident  consul  of  the  United  States,  shall  be  authorized 
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to  exercise  all  the  powers  of  a  consul  in  relation  to  mariners  of  the  United 
States.     [JK.  iSf.] 

Act  of  Feb.  20,  1845,  ch.  17,  5  Stat.  L.  725. 

Sec.  1434.  [Command  of  sqtuidrons.]  The  President  may  select  any  offi- 
cer not  below  the  grade  of  commander  on  the  active  list  of  the  Navy,  and 
assign  him  to  the  command  of  a  squadron,  with  the  rank  and  title  of  "  flag- 
officer  ;  "  and  any  officer  so  assigned  shall  have  the  same  authority  and  receive 
the  same  obedience  from  the  commanders  of  ships  in  his  squadron,  holding 
commissions  of  an  older  date  than  his,  that  he  would  be  entitled  to  receive  if 
his  commission  were  the  oldest.      [R.  S.'\ 

Act  of  Dec.  21,  1861,  ch.  1,  12  Stat.  L.  329. 

Sec.  1435.  [LieiUe^iani'Conimanders,  horn  assignable.]  Lieutenant-com- 
manders may  be  assigned  to  duty  as  first  lieiitenants  of  naval  stations,  as 
navigation  and  watch  officers  on  board  of  vessels  of  war,  and  as  first  lieutenants 
of  vessels  not  commanded  by  lieutenant-commanders.      \_R.  S.] 

Act  of  July  16,  1862,  ch.  183,  12  Stat.  L.  584;  Act  of  July  25,  1866,  ch.  231,  14  Stat  L.  223. 

Sec.  1436.  [Staff  officers  who  have  been  chiefs  of  Bureaus/']  Any  staff 
officer  of  the  Navy  who  has  performed  the  duty  of  a  chief  of  a  Bureau  of  the 
Navy  Department  for  a  full  term  shall  thereafter  be  exempt  from  sea  duty, 
except  in  time  of  war.      [i?.  8.] 

Act  of  March  3,  1871,  ch.  117,  16  Stat.  L.  537. 

Chiefs  of  bureaus.  —  Appointment,  rank,  and  pay,  see  supra,  div.  I. 

Sec.  1437.  [Officers  detailed  for  service  of  the  War  Department.]  The 
President  may  detail,  temporarily,  three  competent  naval  officers  for  the  ser- 
vice of  the  War  Department  in  the  inspection  of  transport  vessels,  and  for 
such  other  services  as  may  be  designated  by  the  Secretary  of  War.      [iZ.  8.] 

Act  of  Feb.  12,  1862,  ch.  21,  12  Stat.  Lw  Coast  survey.  —  Employment  of  naval  offi- 

338.  cers,  see  R.  S.,  sees.  4684,  4687,  4688,  under 

Coast  and  Geodetic  Survey,  vol.  2,  p.  103. 

Sec.  1438.  [Officers  to  act  as  store-keepers  on  foreign  stations.]  The 
Secretary  of  the  Navy  shall  order  a  suitable  commissioned  or  warrant  officer 
of  the  Navy,  except  in  the  case  provided  in  section  fourteen  hundred  and  four- 
teen, to  take  charge  of  the  naval  stores  for  foreign  squadrons  at  each  of  the 
foreign  stations  where  such  stores  may  be  deposited,  and  where  a  store-keeper 
may  be  necessary.     [R.  8.] 

Act  of  June  17,  1844,  ch.  107,  6  Stat.  L.  700;  Act  of  March  3,  1847,  ch.  48,  9  Stat.  L.  172. 
R.  S.  sec.  1414  is  given  supra,  p.  268. 

Sec.  1439.  [Bonds  of ,]  Every  officer  so  acting  as  store-keeper  on  a  foreign 
station  shall  be  required  to  give  a  bond,  in  such  amount  as  may  be  fixed  by  the 
Secretary  of  the  Navy,  for  the  faithful  performance  of  his  duty.      [R.  8,] 

Act  of  June  17,  1844,  ch.  107,  5  Stat.  L.  700,  701. 

Sec.  1440.  [Accepting  appointments  in  diplomatic  service.]  If  any  offi- 
C5er  of  the  Navy  accepts  or  holds  an  appointment  in  the  diplomatic  or  consular 
service  of  the  Government,  he  shall  b^  considered  as  having  resigned  his  place 
in  the  Navy,  and  it  shall  be  filled  as  a  vacancy.      [R.  8.] 

Aet  of  March  30;  1868,  ch.  38,  15  Stat.  L.  58. 
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Sec.  1441.  [Officers  disndssed,  or  resigning  to  escape  dismissal,]  STo 
officer  of  the  Navy  who  has  been  dismissed  by  the  sentence  of  a  court-martial, 
or  suffered  to  resign  in  order  to  escape  such  dismissal,  shall  ever  again  become 
an  officer  of  the  Navy.      [R.  8.] 


Act  of  July  16,  1862,  ch.  183,  12  Stat.  L. 
585. 

Effect  of  pardon.  — "  Whether  an  officer 
dismissed  by  sentence  of  a  court-martial,  who 
has  been  pardoned  by  the  President,  may 
again  become  an  officer  of  the  navy,  notwith- 
standing this  provision,  is  a  question  not 
without  difficulty.  It  is  not  the  point  speci- 
fically referred  to  in  Mr.  Myers's  letter,  and. 


therefore,  I  refrain  from  discussing  it.  But 
I  do  not  hesitate  to  say  that  I  think  it  can 
be  shown  that  Congress  did  not  intend  by 
this  clause  to  preclude  the  President  from 
re -appointing  officers  of  the  navy  dismissed 
by  sentence  of  a  court-martial,  to  whom  he 
has  extended  a  pardon."  (1864)  11  Op.  Atty.- 
Gen.  19. 


■Sec.  1442.  [Placing  on  fvrlough.]  The  Secretary  of  the  Navy  shall  have 
authority  to  place  on  furlough  any  officer  on  the  active  list  of  the  Navy. 
[R.  8.-] 

Act  of  March  3,  1835,  ch.  27,  4  Stat.  L.       L.  617;  Act  of  June  1,  1800,  ch.  67, 12  Stat  L. 
766,  757;  Act  of  March  3,  1845,  ch.  77,  5  Stat.       27. 
L.  794;  Act  of  Feb.  28,  1855,  ch.  127,  10  Stat. 


An  Act  attthoTizing  certain  officers  of  the  Navy  and  Marine  Corps  to  administer  oaths. 

[Act  of  Jan,  26,  1806,  ch,  46,  28  Stat,  L.  639,  as  amended  hy  Art  of  March  3,  1901f 

ch,  834,  31   Stat.   L.   1086,^ 

[Oaths  may  he  administered  by  certain  officers,']  That  judges-advocate  of 
naval  general  courts-martial  and  courts  of  inquiry,  and  all  commanders  in 
chief  of  naval  squadrons,  commandants  of  navy-yards  and  stations,  officers 
commanding  vessels  of  the  Navy,  and  recruiting  officers  of  the  Navy,  and  the 
adjutant  and  inspector,  assistant  adjutant  and  inspector,  commanding  officers, 
and  recruiting  officers  of  the  Marine  Corps  be,  and  the  same  are  hereby,  au- 
thorized to  administer  oaths  for  the  purposes  of  the  administration  of  naval 
justice  and  for  other  purposes  of  naval  administration.  [28  8tai,  L,  6S9, 
31  8tai.  L.  1086.] 


This  Act  originally  read  as  follows: 
"That  judges-advocate  of  naval  general 
courts-martial  and  courts  of  inquiry,  and  all 
commanders  in  chief  of  naval  squadrons, 
commandants  of  navy-yards  and  stations, 
and  officers  commanding  vessels  of  the  Navy, 
and  the  adjutant  and  inspector,  command- 


ing officers  and  recruiting  officers  of  the 
Marine  Corps  be,  and  the  same  are  hereby, 
authorized  to  administer  oaths  for  the  pur- 
poses of  the  administration  of  naval  justice 
and  for  other  purposes  of  naval  administra- 
tion."    [28  Stat,  L.  6S9.1 


[Employment  of  naval  officers  by  contractors  furnishing  supplies  for- 
bidden,]  *  *  *  That  hereafter  no  payment  shall  be  made  from  appro- 
priations made  by  Congress  to  any  officer  in  the  Navy  or  Marine  Corps  on  the 
active  or  retired  list  while  such  officer  is  employed,  after  June  thirtieth, 
eighteen  hundred  and  ninety-seven,  by  any  person  or  company  furnishing 
naval  supplies  or  v^ar  material  to  the  Government;  and  such  employment  is 
hereby  made  unlawful  after  said  date.     *     *     *     [29  8tat.  L,  S61.'] 


This  is  from  the  Naval  Appropriation  Act  of  June  10,  1896,  ch.  399. 
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[IV.  Betibed  Officees  ahd  Mek  of  the  Navy.^] 

Sec.  1443.  [After  forty  years'  service.']  When  any  officer  of  the  Navy 
has  htjen  forty  years  in  the  service  of  the  United  States  he  may  be  retired  from 
active  service  by  the  President  upon  his  own  application.      [R.  S.] 


Act  of  Aug.  3,  1861,  ch.  42,  12  Stat.  L. 
290. 

Sections  1443-1465  constitute  chapter  3  of 
title  15  of  the  Revised  Statutes,  "Retired 
Officers  of  the  Navy." 

Intermittent  service.  —  An  officer  entered 
the  navy  Sept  20,  1854;  Feb.  8,  1863,  was 
dismissed  from  the  service;  pursuant  to  a 
joint  resolution  of  Congress  was  re-appointed 
lieutenant-commander  by  the  President  as  of 
March  1,  1871;  and,  having  applied  Aug.  22, 
1884,  to  be  put  on  the  retired  list,  was  noti- 
fied by  an  order  of  the  acting  secretary  of 
the  navy  of  Sept.  13,  1894,  that  he  should  re- 
gard himself  as  detached  from  duty  on  Sept. 
20,  and  from  that  date  would  be  transferred 
to  the  retired  list  in  accordance  with  the  pro- 
visions of  this  section.    The  attorney -general 


said  that  the  officer  had  not  been  in  the  ser- 
vice of  the  United  States  for  forty  years,  and 
that  the  period  between  Feb.  8,  1868,  and 
March  1,  1871,  when  he  was  not  in  fact  in  the 
naval  service,  could  not  be  counted  as  part 
of  the  forty  years.  Assuming  that  there  had 
been  no  appointment  to.  the  place  on  the  ac- 
tive list  supposed  to  be  vacated  by  the  at- 
tempt to  put  him  on  the  retired  list,  he  must 
be  regarded  as  still  on  the  active  list  of  the 
navy.     (1894)   21  Op.  Atty.-Gen.  103. 

Civil  engineers  are  officers  of  the  navy  en- 
titled to  be  retired  under  the  provisions  of 
this  section.  The  words  "  any  officer  of  the 
navy "  embrace  by  their  generality  officers 
in  the  several  staff  corps  of  the  navy  as  well 
as  officers  in  the  line.  (1881)  17  Op.  Atty.- 
Gen.  126. 


Sec.  1444.  [After  sixty-two  years  of  age,  or  forty-five  years'  service.'] 
When  any  officer  below  the  rank  of  Vice-Admiral  is  sixty-two  years  old,  he 
shall,  except  in  the  case  provided  in  the  next  section,  be  retired  by  the  President 
from  active  service.      [R,  8.] 


Act  of  Dec.  21,  1861,  ch.  1,  12  Stat.  L. 
329;  Act  of  July  16,  1862,  ch.  183,  12  Stat. 
L.  584;  Act  of  June  25,  1864,  ch.  152,  13  Stat. 
L.  183;  Act  of  Dec.  21,  1864,  ch.  6,  13  Stat.L. 
420;  Act  of  March  3,  1873,  ch.  230,  17  Stat. 
L.556. 

"Any  ofScer  below  the  rank  of  vice-ad- 
miral"  embraces  in  its  generality  officers  of 
the  general  staff  corps  of  the  navy  as  well 


as  officers  of  the  line.     (1881)   17  Op.  Atty.- 
Gen.  128. 

Benefits  of  the  Act  of  March  3,  1899.  —  An 
officer  retired  under  this  section  is  entitled  to 
the  benefits  of  the  provisions  of  section  11  of 
the  Act  of  March  3,  1899.  Gibson  v.  U.  S., 
(1904)  194  U.  S.  182;  Lowe  V.  U.  S.,  (1903) 
38  Ct.  CI.  170;   (1899)  22  Op.  Atty.-Gen.  433. 


Sec.  1445.  [Officers  of  certain  ranJcs  to  be  retired  ordy  for  disability.'] 
The  two  preceding  sections  shall  not  apply  to  any  lieutenant-commander,  lieu- 
tenant, master,  ensign,  midshipman,  passed  assistant  surgeon,  passed  assistant 
paymaster,  first  assistant  engineer,  assistant  surgeon,  assistant  paymaster,  or 
second  assistant  engineer ;  and  such  officers  shall  not  be  placed  upon  the  retired 
list,  except  on  account  of  physical  or  mental  disability.      [R.  S.] 

and  second  assistant  engineers  were  changed 
to  passed  assistant  and  assistant  engineers 
by  Act  of  Feb.  24,  1874,  ch.  35,  sec.  1,  and  the 
officers  of  the  engineer  corps  were  transferred 
to  the  line  by  Act  of  March  3,  1899,  ch.  413, 
sec.  1,  supra,  p.  249. 


Act  of  July  15,  1870,  ch.  296,  16  Stat.  L. 
333. 

Masters  and  midshipmen. — These  titles 
were  changed  to  lieutenant  and  ensign,  re- 
spectively, by  Act  of  March  3,  1883,  ch.  97, 
sec.  1.  supra,  p.  247. 

Assistant   engineers.  —  The   titles  of  first 


Sec.  1446.  [Officers  who  have  received  a  vote  of  thanks.]  Officers  on  the 
active  list,  not  below  the  grade  of  cx)mmander,  who  have,  upon  the  recommenda- 
tion of  the  President,  received  by  name,  during  the  war  for  the  suppression  of 
the  rebellion,  a  vote  of  thanks  of  Congress  for  distinguished  service,  shall  not 

*  Detail  of  retired  officers  as  teachers  'or  professors  in  schools  and  colleges,  see  Educa- 
Tiow,  vol.  2,  p.  850. 

River  and  harbor  improvement,  employment  of  retired  officers,  see  Public  Officbbs. 
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be  retired,  except  for  cause,  until  they  have  been  fifty-five  years  in  the  service 
of  the  United  States.      [i2.  iS.] 

Act  of  July  16,  1862,  ch.  183,  12  Stat.  L.  .case  should  date  from  the  time  a  warrant  as 

684.  midshipman  was  issued,  and   not  from   the 

From  date  of  warrant.  — In  (1869)  13  Op.  time  the  officer  first  reported  for  duty,  re- 

Atty.-Gen.  33,   the  attorney-general  advised  ceived  orders  from  the  navy  department,  and 

that  a  decision  of  a  previous  administration  became   entitled   to   pay    as   a   midshipman, 

that  the  fifty  years  of  service  in  a  particular  should  not  be  disturbed. 

Sec.  1447.  {Officers  rejected  from  promotion,']  When  the  case  of  any  offi- 
cer has  been  acted  upon  by  a  board  of  naval  surgeons  and  an  examining  board 
for  promotion,  as  provided  in  Chapter  Four  of  this  Title,  and  he  shall  not  have 
been  recommended  for  promotion  by  both  of  the  said  boards,  he  shall  be  placed 
upon  the  retired  list.      [JK.  8.] 

Act  of  April  21, 1864,  ch.  63, 13  Stat.  L.  53.  There  must  be  action  by  both  boarda,  and 

**  Chapter  four  of  this  title  "  comprises  R.  both  of  them  must  fail  to  recommend  an  offi- 

S.,  sees.  1466  to  1610,  inclusive.  cer  for  promotion,  before  he  is  placed  upon 

Discharge  of  officer  unfit  for  promotion. —  the  retired  list.      (1864)    11  Op.  Atty.-6en. 

See  Act   of   Aug.    5,    1882,    ch.    391,   8Upra,  105.     See  also  (1867)   12  Op.  Atty.-Gen.  347. 

p.  252. 

Sec.  1448.  [Retiring-hoard.'l  Whenever  any  officer,  on  being  ordered  to 
perform  the  duties  appropriate  to  his  commission,  reports  himself  unable  to 
comply  with  such  order,  or  whenever,  in  the  judgment  of  the  President,  an 
officer  is  incapacitated  to  perform  the  duties  of  his  office,  the  President,  at  his 
discretion,  may  direct  the  Secretary  of  the  Navy  to  refer  the  case  of  such  officer 
to  a  board  of  not  more  than  nine  nor  less  than  five  commissioned  officers,  two- 
fifths  of  whom  shall  be  members  of  the  Medical  Corps  of  the  Navy.  Said 
board,  except  the  officers  taken  from  the  Medical  Corps,  shall  be  composed,  as 
far  as  may  be,  of  seniors  in  rank  to  the  officer  whose  disability  is  inquired  of. 
[R.  S.] 

Act  of  Aug.  3,  1861,  ch.  42,   12  Stat.  L.  be  retired.    Brown  v.  U.  S.,  (1885)  113  U.  S. 

291.  571. 

''Any  officer"  embraces  by  its  generality  Officers  already  on  the  retired  list  do  not 

officers  in  the  several  staff  corps  of  the  navy  come  within  the  provisions  of  this  and   the 

as  well  as  officers  in  the  line.     (1881)  17  Op.  following  sections.    The  retiring  board  is  not 

Atty.-Gen.  126.  authorized  to  inquire  into  the  nature  of  the 

Warrant  officers.  —  This  section  and  those  disabilities   of   such   officers,   but   only   into 

following,  to  and  including  section  1455,  R.  cases  of  officers  on  the  active  list  which  are 

S.,  apply  to  warrant  officers,  and  they  may  referred  thereto  for  examination.    Thomley'a 

Case,  (1881)  17  Op.  Atty.-Gen.  178. 

Sec.  1449.  {Powers  and  ditties  of]  Said  retiring-board  shall  be  author- 
ized to  inquire  into  and  determine  the  facts  touching  the  nature  and  occasion 
of  the  disability  of  any  such  officer,  and  shall  have  such  powers  of  a  court- 
martial  and  of  a  court  of  inquiry  as  may  be  necessary.     \_R.  8.] 

Act  of  Aug.  3,  1861,  ch.  42,  12  Stat.  L.  290. 

Sec.  1450.  [Oaih  of  members.]  The  members  of  said  board  shall  be 
sworn  in  each  case  to  discharge  their  duties  honestly  and  impartially.      [i2.  5.] 

Act  of  Aug.  3,  1861,  ch.  42,  12  Stat.  L.  291. 

Sec.  1451.  [Findings.]  When  said  retiring-board  finds  an  officer  inca- 
pacitated for  active  service,  it  shall  also  find  and  report  the  cause  which,  in  its 
judgment,  produced  his  incapacity,  and  whether  such  cause  is  an  incident  of 
the  service.      [R.  8.] 

Act  of  Aug.  3, 1861,  ch.  42, 12  Stat.  L.  291.       the    approval    and    action   of   the    President 
The  secretary  of  the  navy  has  not  power  to       thereon.    Burchard  v.  U.  S.«  (1884)  19  Ct.  CL 
ireviae  the  finding  of  the  board  and  reverse       143. 
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Sec.  1452.  [^Revision  by  the  President.]  A  record  of  the  proceedings  and 
decision  of  the  board  in  each  case  shall  be  transmitted  to  the  Secretary  of  the 
Xavy,  and  shall  be  laid  by  him  before  the  President  for  his  approval  or  dis- 
approval, or  orders  in  the  case.      [R.  S.] 

Act  of  Aug.  3,  1861,  ch.  42,  12  Stat  L.  291. 

Sec.  1453.  \_Disability  by  am  incident  of  the  service.]  When  a  retiring- 
board  finds  that  an  officer  is  incapacitated  for  active  service,  and  that  his  in- 
capacity is  the  result  of  an  incident  of  the  service,  such  officer  shall,  if  said 
decision  is  approved  by  the  President,  be  retired  from  active  service  with 
retired  pay,  as  allowed  by  Chapter  Eight  of  this  Title.      [12.  8.] 

Act  of  Aug.  3,  1861,  ch.  42,  12  Stat  L.  201. 


Sec.  1454.  [Disability  by  other  cwuses.]  When  said  board  finds  that  an 
officer  is  incapacitated  for  active  service  and  that  his  incapacity  is  not  the 
result  of  any  incident  of  the  service,  such  officer  shall,  if  said  decision  is 
approved  by  the  President,  be  retired  from  active  service  on  furlough-pay,  or 
wholly  retired  from  service  with  one  yearns  pay,  as  the  President  may  deter- 
mine.     \_R.  8.] 


Act  of  Aug.  3,  1861,  ch.  42,  12  Stat.  L. 
291. 

The  secretary  of  the  navy  has  not  power  to 
reyise  the  fin(JUng  of  the  board  and  reverse 
the  approval  and  action  of  the  President 
thereon.  Burchard  t?.  U.  S.,  (1884)  19  Ct.  a. 
14.3. 

"Leave"  or  "waiting-orders"  pay. — 
Where  a  naval  board  finds  an  officer  unfit 
for  active  service  the  legal  effect  of  the  find- 
ing is  to  put  him  "on  leave  or  waiting  or- 


ders," and  the  one  year's  pay  to  which  he  is 
entitled  under  this  section  is  "  leave "  or 
"waiting-orders"  pay.  ^otchkin  t?.  U.  S., 
(1888)  24  Ct.  CI.  18. 

Marine  corps.  —  The  retirement  of  officers 
of  the  marine  corps  is  not  governed  by  this 
section,  as  different  legislation  is  provided  for 
the  ofiicers  of  that  corps.  See  sections  1622 
and  1623,  R.  S.  Welles's  Case,  (1878)  15  Op. 
Atty.-Gen.  44a 


[Sec.  1.]  [^Promotions  and  increase  of  pay  of  retired  officers  prohibited  — 
discharge  of  officers  unfit  for  promotion.]  *  *  *  Hereafter  there  shall  be 
no  promotion  or  increase  of  pay  in  the  retired  list  of  the  Navy  but  the  rank 
and  pay  of  officers  on  the  retired  list  shall  be  the  same  that  they  are  when  such 
officers  shall  be  retired :  And  provided  further.  That  whenever  on  an  inquiry 
had  pursuant  to  law,  concerning  the  fitness  of  an  officer  of  the  Navy  for  pro- 
motion, it  shall  appear  that  such  officer  is  unfit  to  perform  at  sea  the  duties 
of  the  place  to  which  it  is  proposed  to  promote  him,  by  reason  of  drunkenness, 
or  from  any  cause  arising  from  his  own  misconduct,  and  having  been  informed 
of  and  heard  upon  the  charges  against  him,  he  shall  not  be  placed  on  the  retired- 
list  of  the  Navy,  and  if  the  finding  of  the  board  be  approved  by  the  President, 
he  shall  be  discharged  with  not  more  than  one  year's  pay.  *  *  *  [^^ 
Stai.  L.  286.'] 

This  is  from  the  Naval  Appropriation  Act 
of  Aug.  5,  1882,  ch.  391. 

No  increase  in  rank  or  pay  on  retired  list. 
—  This  provision  prevents  either  rank  or  pay 
of  ofRcers  on  the  retired  list  from  being  in- 
creased in  any  way  after  such  officers  shall 
have  been  placed  thereupon,  and  a  transfer 
from  the  furlough-pay  list  to  the  retired  list 
mider  section  1594,  R.  S.,  can  have  no  such 
effect.    (1885)  18  Op.  Atty.-Gen.  96. 


This  statute  does  not  warrant  the  implica- 
tion that  a  retired  officer  was  theretofore  en- 
titled under  the  law  to  an  increase  of  pay 
upon  promotion  on  the  retired  list.  (188S)  17 
Op.  Atty.-Gen.  496. 

Power  is  given  to  the  President  to  dis- 
charge an  officer  of  the  navy  under  this  stat- 
ute.   Jouett  V.  U.  S.,  (1893)  28  Ct.  CI.  268. 
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S6C.  1455.  [Not  to  be  retired  without  a  hearing,^  No  officer  of  the  Navy 
shall  he  retired  from  active  service,  or  wholly  retired  from  the  service,  without 
a  full  and  fair  hearing  before  such  Navy  retiring-board,  if  he  shall  demand  it, 
except  in  cases  where  he  may  be  retired  by  the  President  at  his  own  request, 
or  on  account  of  age  or  length  of  service,  or  on  account  of  his  failure  to  be 
recommended  by  an  examining  board  for  promotion.      [R.  8.'\ 

Act  of  Aug.  3,  1861,  ch.  42,  12  Stat.  L.  291. 

Sec.  1456.  [Not  to  he  retired  for  misconduct,']  No  officer  of  the  Navy 
shall  be  placed  on  the  retired  list  because  of  misconduct ;  but  he  shall  be  brought 
to  trial  by  court-martial  for  such  misconduct.      [R.  S.] 

has  been  manifested  persistently  while  said 
Rodney  was  attached  to  the  North  Atlantic 
fleet,  in  language  and  conduct  to  the  subver- 
sion of  good  order  and  discipline,  and  pro- 
ceeds, in  the  opinion  of  the  board,  in  part 
from  fanaticism  and  in  part  from  groundless 
belief  that  he  is  a  victim  of  persecution," 
was  held  not  to  ground  the  incapacity  of  the 
officer  for  active  service  upon  misconduct,  but 
upon  the  peculiarity  of  his  mental  tempera- 
ment. Rodney's  Case,  (1878)  16  Op.  Atty.- 
Gen.  446. 


Act  of  July  15,  1870,  ch.  295,  16  Stat.  L. 
333. 

Discharge  of  officer  found  unfit  for  promo- 
tion, where  unfitness  caused  by  his  miscon- 
duct. See  Act  of  Aug.  5,  1882,  ch.  391,  sec  1, 
supra,  p.  252. 

Peculiar  mental  temperament.  —  A  finding 
of  a  retiring  board  "  That  said  temperament 
of  Paymaster  Rodney,  according  to  the  evi- 
dence laid  before  the  board,  develops  itself 
in  an  entire  disregard  of  the  laws,  regulations, 
customs,  and  proprieties  of  the  service,  and 


Sec.  1457.  [Privileges  and  liabilities.]  Officers  retired  from  active  ser- 
vice shall  be  placed  on  tiie  retired  list  of  officers  of  the  grades  to  which  they 
belonged  respectively  at  the  time  of  their  retirement,  and  continue  to  be  borne 
on  the  Navy  Register.  They  shall  be  entitled  to  wear  the  uniform  of  their 
respective  grades,  and  shall  be  subject  to  the  rules  and  articles  for  the  govern- 
ment of  the  Navy  and  to  trial  by  general  court-martial.  The  names  of  officers 
wholly  retired  from  the  service  shall  be  omitted  from  the  Navy  Register. 
[R.  S.] 


Act  of  Jan.  16,  1857,  ch.  12,  11  Stat.  L. 
164;  Act  of  Aug.  3,  1861,  ch.  42,  12  Stat.  L. 
290,  291. 

Pay  of  retired  officers.  See  infra,  div. 
VIII.;  and  as  to  civil  war  veterans,  see  sec. 
11  of  the  Act  of  March  3,  1899,  ch.  413, 
supra,  p.  249. 

Rank  of  retired  officers.    See  infra,  div.  V. 

Office. — Right  of  retired  officers  to  hold 
other  office,  see  Public  Officers. 

The  grade  referred  to  in  this  section  is 
that  of  the  actual  rank  held  hy  an  officer 


and  not  that  of  the  relative  rank  incidental 
to  the  temporary  occupation  of  another  and 
distant  office.  (1881)  17  Op.  Atty.-Gen. 
154. 

A  retired  officer  is  a  salaried  officer,  and 
when  serving  on  a  board  as  to  which  a  stat- 
ute prescribes  for  members  who  are  "  not 
salaried  officers  "  a  salary,  and  for  members 
who  are  salaried  officers  "  their  actual  neces- 
sary expenses,"  he  is  entitled  to  the  latter 
and  not  to  the  former.  Franklin  t?.  U.  S., 
(1893)   29  Ct.  CI.  6. 


S6C.  1458.  [Vacaincies  by  retirement,]  The  next  officer  in  rank  shall  be 
promoted  to  the  place  of  a  retired  officer,  according  to  the  established  rules  of 
the  service ;  and  the  same  rule  of  promotion  shall  be  applied  successively  to  the 
vacancies  consequent  upon  the  retirement  of  an  officer.      [R.  S.] 


Act  of  Aug.  3,  1861,  ch.  42,  12  Stat.  L. 
291;  Act  of  Dec.  21,  1862,  ch.  1,  12  Stat.  L. 
330. 

See  Act  of  March  3,  1899,  ch.  413,  sec.  9, 
infra,  this  division. 

When  a  vacancy  is  filled  by  nomination  to 
the  Senate  and  confirmation  by  that  body, 
the  new  appointee  becomes  one  of  the. limited 
number  of  officers  on  the  active  list,  and  the 


one  whom  he  supersedes  becomes  one  of  the 
officers  on  the  retired  list.  Thompson  v.  U. 
S.,   (1883)    18  a.  CI.  605. 

As  to  the  effect  of  restoring  the  name  of 
an  officer  to  the  list,  from  which  it  has  been 
illegally  removed,  as  regards  others  in  their 
right  to  retain  the  relative  positions  to  which 
tliey  have  been  respectively  advanced,  see 
Caswell's  Case,  (1881)  17  Op.  Atty.-Gen.  21. 


S6C.  1459.   [Withdravm  from  command,]    Officers  on  the  retired  list  shall 
be  withdrawn  from  command,  except  in  the  case  provided  in  sections  fourteen 
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hundred  and  sixty-three  and  fourteen  hundred  and  sixty-four,  and  from  the 
line  of  promotion  on  the  active  list      [i2.  5.] 

Act  of  Aug.  3,  1861,  ch.  42,  12  Stat.  L.  290;  Act  of  Dec.  21,  1861,  ch.  1,  12  Stat.  L.  329. 

S6C.  1460.   [Rear-admirals  on  retired  list.]     [Superseded,] 


This  section  was  as  follows: 

"Sec.  1460.  There  may  be  allowed  upon 
the  retired  list  of  the  Navy  nine  rear-ad- 
mirals by  promotion  on  that  list:  Provided, 
That  this  section  shall  not  prevent  the  Sec- 
retary of  the  Navy  from  promoting  to  the 
grade  of  rear-admiral  on  the  retired  list,  in 
addition  to  the  number  herein  provided,  those 
commodores  who  have  commanded  squad- 
rons by  order  of  the  Secretary  of  the  Navy, 
or  who  have  performed  other  highly  meritori- 
ous service,  or  who,  being  at  the  outbreak 
of  the  late  war  of  the  rebellion  citizens  of 
any  State  which  engaged  in  such  rebellion, 
exhibited  marked  fidelity  to  the  Union  in 


» 


adhering  to  the  flag  of  the  United  States. 
Act  of  July  16,  1862,  ch.  183,  12  Stat.  L.  585; 
Act  of  July  25,  1866,  ch.  231,  14  Stat.  L. 
222. 

The  words  beginning,  "  or  who,  being,"  etc., 
were  added  to  the  section  by  Act  of  Aug.  15, 
1876,  ch.  302,  19  Stat.  L.  204. 

It  was  superseded  by  the  provisions  of  Act 
of  Aug.  5,  1882,  ch.  391,  set  forth  supra,  p. 
252,  this  division,  providing  that  'hereafter 
there  shall  be  no  promotion  or  increase  of 
pay." 

This  section  was  construed  in  (1883)  17 
Op.  Atty.-Gen.  495;  (1871)  13  Op.  Atty.- 
Gen.  544. 


S6C.  1461.  [Retired  officers  —  promotion.]     [Superseded."] 


This  section  was  as  follows: 

"Sec.  1461.  Officers  on  the  retired  list  of 
the  Navy  shall  be  entitled  to  promotion  as 
their  several  dates  upon  the  active  list  are 
promoted:  Provided,  That  no  promotion 
shall  be  made  to  the  grade  of  rear-admiral 
upon  the  retired  list  while  there  shall  be  in 
that  grade  nine  rear-admirals  by  promotion 
on  that  list,  exclusive  of  those  so  promoted 
by  reason  of  having  commanded  squadrons 
by  order  of  the  Secretary  of  the  Navy,  or 
of  having  performed  other  highly  meritorious 


service.  No  promotion  to  the  grade  of  rear- 
admiral  on  the  retired  list  while  there  shall 
be  in  that  grade  the  full  number  allowed  by 
law."  Act  of  Jan.  16,  1857,  ch.  12,  11  Stat. 
L.  154;  Act  of  March  2,  1867,  ch.  174,  14 
Stat.  L.  517. 

It  was  superseded  by  the  provisions  of 
Act  of  Aug.  5,  1882,  ch.  391,  set  forth  supra, 
p.  252,  which  provides  that  "  hereafter  there 
shall  be  no  promotion  or  increase  of  pay." 

This  section  was  construed  in  (1881)  17 
Op.  Atty.-Gen.  36. 


Sec.  1462.  [Active  duly.]   No  officer  on  the  retired  list  of  the  Navy  shall 
be  employed  on  active  duty  except  in  time  of  war.      [R.  S,] 

Act  of  March  3,  1873,  ch.  230,  17  Stat.  L.  547. 
But  see  following  provision. 


[Active  service  for  officers  on  retired  list  authorized.']  *  *  * 
During  a  period  of  twelve  years  from  the  passage  of  this  Act  any  naval 
officer  on  the  retired  list  may,  in  the  discretion  of  the  Secretary  of  the 
Navy,  be  ordered  to  such  duty  as  he  may  be  able  to  perform  at  sea  or 
on  shore,  and  while  so  employed  shall  receive  the  pay  and  allowances 
of  an  officer  of  the  active  list  of  the  grade  from  which  he  was  retired. 
*     *     *     [31  Stat.  L.  70S.] 

This  is  from  the  Naval  Appropriation  Act  of  June  7,  1900,  ch.  859. 

Sec.  1463.  [Assigned  to  commamd  of  squadrons  amd  ships.]  In  time  of 
war  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  may 
detail  officers  on  the  retired  list  for  the  command  of  squadrons  and  single  ships, 
when  he  believes  that  the  good  of  the  service  requires  that  they  shall  be  so 
placed  in  command.     [R.  S.] 

Act  of  Dec  21,  1861,  ch.  1,  12  Stat.  L.  329;  Act  of  March  3,  1873,  ch.  230,  17  Stat.  L.  547. 

Sec.  1464.  [Commianders  of  squadrons,  from  what  grades  selected.]  In 
making  said  details  the  President  may  select  any  officer  not  l)elow  the  grade 
of  commander  and  assign  him  to  the  command  of  a  squadron,  with  the  rank 

885  Volume  V. 


BHind  Offioeri  and  Xan. 


NAVY. 


Aet  of  Karoh  S,  i8ML 


and  title  of  "flag-officer;  "  and  any  officer  so  assigned  shall  have  the  same 
authority  and  receive  the  same  obedience  from  the  commanders  of  ships  in 
his  squadron  holding  commissions  of  an  older  date  than  his  that  he  would  be 
entitled  to  receive  if  his  commission  were  the  oldest      [i2.  8.] 

Act  of  Dec.  21,  1861,  ch.  1,  12  Stat.  L.  329. 

Sec.  1465.  [When  restored  to  active  list.]  Retired  officers  so  detailed  for 
the  command  of  squadrons  and  single  ships  may  be  restored  to  the  active  list, 
if,  upon  the  recommendation  of  the  President,  they  shall  receive  a  vote  of 
thanks  of  Congress  for  their  services  and  gallantry  in  action  against  the  enemy, 
and  not  otherwise.      [B,  8.] 

Act  of  Dec.  21,  1861,  ch.  1,  12  Stat.  L.  329. 


Sec.  8.  \_Applicants  for  voluntary  retirement  —  average  vacancies.]  That 
officers  of  the  line  in  the  grades  of  captain,  commander,  and  lieutenant-com- 
mander may,  by  official  application  to  the  Secretary  of  the  Navy,  have  their 
names  placed  on  a  list  which  shall  be  known  as  the  list  of  "  Applicants  for  vol- 
untary retirement,"  and  when  at  the  end  of  any  fiscal  year  the  average  vacancies 
for  the  fiscal  years  subsequent  to  the  passage  of  this  Act  above  the  grade  of 
commander  have  been  less  than  thirteen,  above  the  grade  of  lieutenant-com- 
mander less  than  twenty,  above  the  grade  of  lieutenant  less  Uhan  twenty-nine, 
and  above  the  grade  of  lieutenant  (junior  grade)  less  than  forty,  the  President 
may,  in  the  order  of  the  rank  of  the  applicants,  place  a  sufficient  number  on  the 
retired  list  with  the  rank  and  three-fourths  the  sea  pay  of  the  next  higher  grade, 
as  now  existing,  including  the  grade  of  commodore,  to  cause  the  aforesaid 
vacancies  for  the  fiscal  year  then  being  considered.     [SO  Stat.  L.  1006.] 

upon  voluntary  application.  They  are  made 
by  the  board,  and  the  officers  to  be  retired 
are  selected  after  an  examination  of  their 
records  as  furnished  by  the  navy  depart- 
ment. It  is,  therefore,  provided,  that  this 
board  shall  meet  on  pr  about  the  1st  of  June, 
evidently  in  order  that  the  report  of  the 
board  may  be  made  to  the  Presiaent  so  that 
the  retirements  made  in  this  section  can  also 
take  effect  at  the  end  of  the  fiscal  year. 
This  interpretation  results  in  making  all  the 
vacancies  created  under  the  provisions  of  the 
two  sections,  8  and  9,  of  the  act  take  effect 
on  the  last  day  of  the  fiscal  year,  and  the 
promotions  made  to  fill  such  vacancies  go 
into  effect  on  the  day  immediately  following 
the  last  day  of  the  fiscal  year,  viz.,  on  the 
first  day  of  July  of  the  current  year.  ( 1891)  p 
22  Op.  Atty.-Gen.  657.  See  (1899)  22  Op. 
Atty.-6en.  380,  that  the  retirements  applied 
to  the  fiscal  year  ending  June  30,  1899,  as 
well  as  to  future  years. 


This  and  sections  9  and  11  following  are 
from  the  Act  of  March  3,  1899,  ch.  413.  For 
reference  to  entire  Act  see  supra,  p.  249. 

Officers  on  retired  list  not  afifected.  —  See 
sec.  13  of  this  Act,  infra,  div.  VIII. 

Retirements  under  sections  8  and  9.  —  Un- 
der section  8  the  retirements  are  to  be  made 
from  the  list  of  voluntary  applicants  and  for 
the  fiscal  year  then  being  considered.  If  the 
number  of  vacancies  are  not  created  by  the 
retirement  of  voluntary  applicants,  then,  un- 
der section  9,  the  board  authorized  to  be 
appointed  by  the  secretary  of  the  navy  is  to 
convene  on  or  about  the  1st  day  of  June  of 
the  current  year,  and  from  the  records  fur- 
nished enough  retirements  are  to  be  ar- 
bitrarily made  by  this  board  to  complete  the 
number  of  vacancies  for  the  fiscal  year.  In 
the  case  of  the  retirement  of  those  who  have 
voluntarily  applied,  the  retirement  takes  effect 
on  the  last  day  of  the  fiscal  year,  which  is  June 
'M.    The  retirements  under  section  9  are  not 


Sec.  9.  [Board  to  determine  retirements  —  niumber  of  retirements  — 
promotions  to  fill  vacancies  —  rank  and  pay  of  retired  officer.]  That  should  it 
be  found  at  the  end  of  any  fiscal  year  that  the  retirements  pursuant  to  the  pro- 
visions of  law  now  in  force,  the  voluntary  retirements  provided  for  in  this  Act, 
and  casualties  are  not  sufficient  to  cause  the  average  vacancies  enumerated  in 
section  eight  of  this  Act,  the  Secretary  of  the  Navy  shall,  on  or  about  the  first 
day  of  June,  convene  a  board  of  five  rear-admirals,  and  shall  place  at  its  disposal 
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the  service  and  medical  records  on  file  in  the  Navy  Department  of  all  the  offi- 
cers in  the  grades  of  captain,  commander,  lieutenant-commander,  and  lieuten- 
ant. The  board  shall  then  select,  as  soon  as  practicable  after  the  first  day  of 
July,  a  sufficient  number  of  officers  from  the  before-mentioned  grades,  as  con- 
stituted on  the  thirtieth  day  of  June  of  that  year,  to  cause  the  average  vacancies 
enumerated  in  section  eight  of  this  Act.  Each  member  of  said  board  shall 
swear,  or  affirm,  that  he  will,  without  prejudice  or  partiality,  and  having  in 
view  solely  the  special  fitness  of  officers  and  the  efficiency  of  the  naval  service, 
perform  the  duties  imposed  upon  him  by  this  Act.  Its  finding,  which  shall  be 
in  writing,  signed  by  all  the  members,  not  less  than  four  governing,  shall  be 
transmitted  to  the  President,  who  shall  thereupon,  by  order,  make  the  transfers 
of  such  officers  to  the  retired  list  as  are  selected  by  the  board :  Providedy  That 
not  more  than  five  captains,  four  commanders,  four  lieutenant-commanders, 
and  two  lieutenants  are  so  retired  in  any  one  year.  The  promotions  to  fill 
the  vacancies  thus  created  shall  date  from  the  thirtieth  day  of  June  of  the 
current  year:  And  provided  further.  That  any  officer  retired  under  the  pro- 
visions of  this  section  shall  be  retired  with  the  rank  and  three-fourths  the  sea 
pay  of  the  next  higher  grade,  including  the  grade  of  commodore,  which  is  re- 
tained on  the  retired  list  for  this  purpose.     [SO  Stat.  L.  1006,'] 

See  note  to  section  8,  supra. 

Sec.  11.  [Retired  rank  and  pay  of  civil  war  veterans,]  That  any  officer 
of  the  Navy,  with  a  creditable  record,  who  served  during  the  civil  war,  shall, 
when  retired,  be  retired  with  the  rank  and  three-fourths  the  sea  pay  of  the  next 
higher  grade.     [SO  Stat.  L.  1006.] 


See  note  to  section  8,  supra. 

The  purpose  of  the  statute  was  to  bestow 
a  suitable  benefit  upon  officers  who  actually 
served  in  the  civil  war,  or  at  least  who 
voluntarily  offered  and  obligated  themselves 
to  encounter  its  hardships  and  dangers. 
Jasper  t?.  U.  S.,  ( 1903)  38  a.  CI.  202. 

Pay  and  medical  directors.  —  Under  this 
section  the  pay  director  and  the  medical 
director  will  be  retired  with  the  rank  and 
three-fourths  the  sea  pay  of  the  next  higher 
rank,  which  is  that  of  a  rear-admiral,  al- 
though this  will  result  in  a  higher  relative 
rank  than  that  to  which  they  are  entitled  in 
the  active  service.  (1899)  22  Op.  Atty.-Gen. 
433. 


An  undergraduate  pursuing  his  studies  at 
the  naval  academy  during  the  civil  war  was 
not  within  the  intent  of  this  statute,  "  an 
ofiicer  of  the  navy,  with  a  creditable  record, 
who  served  during  the  civil  war."  Jas- 
per V.  U.  S.,   (1903)   38  Ct.  CI.  202. 

Section  13  of  this  Act  makes  no  distinction 
in  the  rank  of  rear-admirals,  but  does  of  pay; 
and  the  provision  of  this  section  which  au- 
thorizes the  retirement  of  certain  oflicers 
with  the  rank  and  retired  pay  "of  the  next 
higher  grade  "  must  be  interpreted  with  ref- 
erence to  that  distinction.  Lowe  v.  U.  S. 
(19u3)  38  Ct.  CI.  170. 


An  act  relating  to  the  pay  and  retirement  of  mates  in  the  United  States  Nayy. 
[Act  of  Aug.   1,   1894,  oh.   170,  28  Stat.  L.  212.'[ 

[Retirement  of  mates  —  pay  of  mates.]  That  the  law  regulating  the  retire- 
ment of  warrant  officers  in  the  Navy  shall  be  construed  to  apply  to  the  twenty- 
eight  officers  now  serving  as  mates  in  the  Navy,  and  the  said  mates  shall  be  en- 
titled to  receive  annual  pay  at  the  rates  following:  When  at  sea,  one  thousand 
two  hundred  dollars;  on  shore  duty,  nine  hundred  dollars;  on  leave  or  waiting 
orders,  seven  hundred  dollars:  Provided^  however ^  That  nothing  herein  con- 
tained shall  be  so  construed  as  to  authorize  any  increase  of  pay  for  any  time 
prior  to  the  passage  of  this  Act.     [28  Stat.  L.  212.] 

Warrant  machinists,  retirement  of.  See  Act  of  March  3,  1899,  ch.  413,  sec.  15,  swpra, 
p.  264. 
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Sec.  17.  [^Retirement  of  enlisted  men  or  appointed  petty  offtcers.}  That 
when  an  enlisted  man  or  appointed  petty  officer  has  served  as  such  thirty  years 
in  the  United  States  Navy,  either  as  an  enlisted  man  or  petty  officer,  or  bodi, 
he  shall,  by  making  application  to  the  President,  be  placed  on  the  retired  list 
hereby  created,  with  the  rank  held  by  him  at  the  date  of  retirement;  and  he 
shall  thereafter  receive  seventy-five  per  centum  of  the  pay  and  allowances  of  the 
rank  or  rating  upon  which  he  was  retired:  Provided,  That  if  said  enlisted  man 
or  appointed  petty  officer  had  active  service  in  the  Navy  or  in  the  Army  or 
Marine  Corps,  either  as  volunteer  or  regular,  during  the  civil  or  Spanish- Amer- 
ican war,  such  war  service  shall  be  computed  as  double  time  in  computing  the 
thirty  years  necessary  to  entitle  him  to  be  retired :  And  provided  further.  That 
applicants  for  retirement  under  this  section  shall,  unless  physically  disqualified 
for  service,  be  at  least  fifty  years  of  age.      [SO  Stat.  L,  1008.] 


This  is  from  the  Act  of  March  3,  1899,  ch. 
413.  For  reference  to  entire  Act,  see  supra, 
p.  249. 


The  retired  pay  intended  by  this  statute  is 
sea-pay  in  accordance  with  the  provision  of 
section  1588,  R.  S.  Creighton  v.  U.  S.,  (1902) 
37  Ct.  CI.  327. 


[y.  Eavk  and  Fbecedehoe,  Pboxotioh  ahd  Adtahoemeht.] 


Sec.  1466.  [Relative  rank  of  Navy  and  Army  officers.]  The  relative  rank 
between  officers  of  the  Navy,  whether  on  the  active  or  retired  list,  and  officers 
of  the  Army,  shall  be  as  follows,  lineal  rank  only  being  considered: 

The  Vice- Admiral  shall  rank  with  the  Lieutenant-General. 

Rear-admirals  with  major-generals. 

Commodores  with  brigadier-generals. 

Captains  with  colonels. 

Commanders  with  lieutenant-colonels. 

Lieutenant-commanders  with  majors. 

Lieutenants  with  captains. 

Masters  with  first  lieutenants. 

Ensigns  with  second  lieutenants.     [S.  8.] 


Act  of  July  10,  1862,  ch.  183,  12  Stat.  L. 
585;  Act  of  Dec.  21,  1864,  ch.  6,  13  Stat.  L. 
420;  Act  of  July  25,  1866,  ch.  231,  14  Stat. 
L.  222;  Act  of  March  2,  1867,  ch.  174,  14 
Stat.  L.  515,  516. 

Sections  1466-1510  constitute  chapter  4 
of  title  15  of  the  Revised  Statutes,  entitled 
as  above. 


Master.  —  The  title  of  this  grade  waa 
changed  to  lieutenant  by  Act  of  March  3, 
1883,  ch.  97,  supra,  p.  247. 

**  The  relative  rank  of."  —  These  words,  as 
used  in  the  Revised  Statutes,  were  amended 
to  read  "the  rank  of,"  by  Act  of  March  3, 
1899,  ch.  413,  sec.  7,  supra,  p.  250. 


Sec.  1467.  [Rank  according  to  date.]   Line  officers  shall  take  rank  in  each 
grade  according  to  the  dates  of  their  commissions.     [-B.  8.] 


Act  of  July  16,  1862,  ch.  183,  12  Stat.  L. 
583;  Act  of  April  21,  1864,  ch.  63,  13  Stat.  L. 
54;  Act  of  Jan.  24,  1865,  ch.  19,  13  Stat.  L. 
424. 

Remission  of  part  of  sentence  of  suspen- 
sion.—  An  order  remitlinpj  the  unexecuted 
portion  of  the  sentence  of  an  officer  of  the 
navy,  who  had  been  suspended  for  two  years, 


and  was  to  retain  his  number  and  grade, 
does  not  have  the  effect  of  advancing  him 
two  numbers  in  grade,  although  during  the 
time  of  his  suspension  from  duty  two  officers 
with  commissions  dated  subsequently  to  hia 
had  advanced  above  him  in  the  grade  he  held 
at  the  time  of  his  suspension.  (1891)  20 
Op.  Atty.-Gen.  243. 
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Act  of  March  3,  1871,  ch.  117,  16  Stat.  L. 
537. 
Appomtment  of  officers  to  command  squad- 


Sec.  1468.  [Commanding  officers  of  vessels  and  stations.]  Commanding 
officers  of  vessels  of  war  and  of  naval  stations  shall  take  precedence  over  all 
officers  placed  under  their  command.     [R.  8.] 

rons.    See  R.  S.  s^cs.  1434,  1463,  1464,  supra, 
divisions  III. 'and  IV. 

Authority  of  officer  in  command.  —  See  R. 
S.  see.  1434,  supra,  p.  279. 

Sec.  14G9.  [Aid  or  executive  officer.'^  The  Secretary  of  the  Navy  may, 
in  his  discretion,  detail  a  line  officer  to  act  as  the  aid  or  executive  of  the  com- 
manding officer  of  a  vessel  of  war  or  naval  station,  which  officer  shall,  when  not 
impracticable,  be  next  in  rank  to  said  commanding  officer.  Such  aid  or  ex- 
ecutive shall,  while  executing  the  orders  of  the  commanding  officer  on  board 
the  vessel  or  at  the  station,  take  precedence  over  all  officers  attached  to  the  vessel 
or  station.  All  orders  of  such  aid  or  executive  shall  be  regarded  as  proceeding 
from  the  commanding  officer,  and  the  aid  or  executive  shall  have  no  independent 
authority  in  consequence  of  such  detail.     [R.  8.] 

Act  of  March  3,  1871,  ch.  117,  16  Stat.  L  637. 

Sec.  1 470.  [Staff  officers,  when  to  commttmcate  directly  with  commaouUng 
officer.']  Staff  officers,  senior  to  the  officer  so  detailed,  shall  have  the  right  to 
communicate  directly  with  the  commanding  officer.     [R.  8.] 

Act  of  March  3,  1871,  ch.  117,  16  Stat.  L  537. 

Sec.  1471.  [Chiefs  of  Bureaus.]  The  chiefs  of  the  Bureau  of  Medicine 
and  Surgery,  Provisions  and  Clothing,  Steam  Engineering,  and  Construction 
and  Repair  shall  have  the  relative  rank  of  commodore  while  holding  said  -posi- 
tion, and  shall  have,  respectively,  the  title  of  Surgeon-General,  Paymaster- 
General,  Engineer-in-Chief,  and  Chief  Constructor.     [R.  8.] 


Act  of  March  3,  1871,  ch.  117,  16  SUt.  L. 
637. 

Chiefs  of  bureaus.  —  Appointment,  see 
supra,  div.  I. 

Bureau  of  provisions  and  clothing.—  Des- 
ignation chained  to  bureau  of  supplies  and 
accounts.     See  supra,  p.  243. 

Commodore.  —  Grade  omitted  from  active 
list  of  the  line.  See  Act  of  March  3,  1899, 
ch.  413,  sec.  7,  supra,  p.  250. 

"The  relative  rank  of."  —  See  note  to  R. 
8.  sec.  1466,  supra,  for  amendment. 

Upon  what  pay  depends.  —  By  the  laws 
governing  the  navy,  unlike  those  respecting 
the  army,  the  pay  of  staff  officers  is  fixed, 
generally,  according  to  and  by  the  designa- 
tion or  title  of  the  office  held  by  them,  and 
does  not  depend  upon  their  rank;  so  that 
the  rank  of  staff  officers  of  the  navy  is  usu- 
ally operative  only  in  determining  the  rela- 
tion of  the  different  officers  in  the  service  to 
each  other,  in  matters  of  precedence,  privi- 
leges, and  the  like,  find  is  generally  called 


relative  rank.  Wood  v.  U.  S.,  (1879)  16  .Ct. 
CI.  160. 

Amenable  to  court-martial.  —  One  who 
holds  the  office  of  paymaster-general  and 
chief  of  a  bureau  is  amenable  to  court- 
martial.  No  one  but  an  officer  of  the  navy 
can  be.  appointed  to  that  office,  and  the  ju- 
risdiction of  courts-martial  extends  to  the 
trial  and  punishment  of  acts  of  military  or 
naval  officers  which  tend  to  bring  disgrace 
and  reproach  upon  the  service  of  which  they 
are  members,  whether  those  acts  are  done  in 
the  performance  of  military  duties,  or  in  a 
civil  position,  or  in  a  social  relation,  or  in 
private  business.  Smith  v.  Whitney,  ( 1886) 
116  U.  S.  167.  See  also  Smith  v.  U.  S., 
(1891)  26  Ct.  CI.  143. 

The  chief  of  the  bureau  of  medicine  and 
surgery  in  the  navy  department  is  amenable 
to  the  jurisdiction  of  a  naval  court-martial 
upon  charges  and  specifications  preferred 
against  him  for  acts  done  as  such  chief. 
(1885)    18  Op.  Atty.-Gen.  176. 


Sec.  1472.  [Chief  of  Bureau,  when  below  rank  of  conumodore.]     [Super^ 
seded.] 


This  section  was  as  follows: 

•*  Sbc.  1472.  When  the  office  of  chief  of  Bu- 
reau is  filled  by  a  line  officer  below  the  rank 
of  commodore,  said  officer  shall  have  the  rela- 
tive rank  of  commodore  during  the  time  he 
holds  said  ofRce."  Act  of  March  3,  1871,  ch. 
117,  16  SUt.  L.  637. 

5  F.  S.  A.—  19 


It  is  superseded  by  section  7  of  the  Act  of 
March  3,  1899,  ch.  413,  which  provides  that 
"  when  the  office  of  chief  of  bureau  is  filled 
by  an  officer  below  the  rank  of  rear-admiral, 
said  officer  shall,  while  holding  said  office, 
have  the  rank  of  rear-admiral,"  etc.  See 
supra,  p.  250. 
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Sec.  1473.  IReiired  from  position  of  chief  of  BwreoAi,^  Officers  who  have 
been  or  who  shall  be  retired  from  the  position  of  chiefs  of  the  Bureau  of  Medi- 
cine and  Surgery,  of  Provisions  and  Clothing,  of  Steam  Engineering,  or  of 
Construction  and  Kepair,  by  reason  of  age  or  length  of  service,  shall  have  the 
relative  rank  of  commodore.      [i2.  8.'] 

Act  of  March  3,  1871,  ch.  117,  16  Stat.  L.  537. 

See  notes  to  R.  S.  sec.  1471,  aupra^  as  to  amendments  to  this  section. 


Sec.  1474.  [Medical  Corps.']    Officers  of  the  Medical  Corps  on  the  active 
list  of  the  Navy  shall  have  relative  rank  as  follows : 
Medical  directors,  the  relative  rank  of  captain. 
Medical  inspectors,  the  relative  rank  of  commander. 
Surgeons,  the  relative  rank  of  lieutenant-commander  or  lieutenant. 
Passed  assistant  surgeons,  the  relative  rank  of  lieutenant  or  master. 
Assistant  surgeons,  the  relative  rank  of  master  or  ensign.      [i2.  /S.] 


Act  of  March  3,  1871,  ch.  117,  16  Stat.  L. 
535. 

Relative  rank.  —  See  note  to  R.  S.  sec. 
1466,  supra.  > 

Master.  —  Change  of  title  to  lieutenant, 
see  note'  to  R.  S.,  sec.  1466,  supra. 

Rank  of  medical  director.  —  The  highest 
officer  in  the  medical  corps  being'  a  medical 
director  having  the  rank  of  captain,  it  is  im- 
possible to  promote  him  to  a  higher  place 
in  such  corps,  though  he  may  have  a  higher 
rank  conferred  upon  him  than  that  of  cap- 
tain.' (1899)  22  Op.  Atty.-Gen.  433. 

Under  sec.  ii  of  the  Act  of  March  30,  1899, 
the  medical  director  will  be  retired  with  the 
rank  and  three-fourths  the  sea  pay  of  the 
next  higher  rank,  which  is  that  of  a  rear- 
admiral,  although  this  will  result  in  a  higher 
relative  rank  than  that  to  which  he  is  en- 
titled in  the  active  service.  (1899)  22  Op. 
Atty.-Gen.  433. 

Grades.  —  A  passed  assistant  surgeon  and 
an  assistant  surgeon  are  officers  of  one  and 
the  same  grade,  but  belong  to  different  daises 
in  such  grade,    "v  There  is  nothing  in  section 


1480,  R.  S.,  militating  against  the  concluBion 
I  have  reached.  The  reference  in  that  sec- 
tion to  'the  grades  established'  in  the  six 
preceding  sections  for  the  staff  corps  of  the 
navy  is  the  identical  language  of  the  ninth 
section  of  the  Act  of  March  3,  1871  (16  Stat. 
L.  536),  which  refers  to  the  previous  sections 
of  that  Act,  in  which  grade  and  relative  rank 
in  the  staff  department  of  the  navy  are  cre- 
ated together  uno  flatu;  whereas  in  the  Re- 
vised Statutes  the  two  subjects  are  treated  in 
distinct  chapters.  This  effectually  disposes 
of  the  argument  that  there  was  any  estab- 
lishing of  grades  in  the  sections  assigning 
relative  rank;  the  mistake  of  the  revisers  in 
using  the  expression  *  grades  established,'  be- 
ing too  evident  to  admit  of  doubt.  Besides, 
it  would  be  taking  an  imwarrantable  liberty 
with  the  language  of  the  law  to  deduce  from 
the  use  of  the  expression  '  grades  established ' 
in  the  regulation  of  a  matter  merely  cere- 
monious, an  intention  to  make  a  change  in 
the  organization  of  the  medical  corps  of  the 
navy."     (1888)  19  Op.  Atty.-Gen.  169. 


Sec.  1475.  [.Pay  Corps.]    OffioeJps  of  the  Pay  Corps  on  the  active  list  of 
the  Navy  shall  have  relative  rank  as  follows : 
Pay  directors,  the  relative  rank  of  captain. 
Pay  inspectors,  the  relative  rank  of  commander. 
Paymasters,  the  relative  rank  of  lieutenant-commander  or  lieutenant 
Passed  assistant  paymasters,  the  relative  rank  of  lieutenant  or  master. 
Assistant  paymasters,  the  relative  rank  of  master  or  ensign.      [R.  8.] 


Act  of  March  3,  1871,  ch.  117,  16  Stat.  L. 
636. 

Relative  rank.  —  See,  for  amendment, 
note  to  R.  S.,  sec.  1466,  supra. 

By  the  use  of  the  term  ''relative  rank/' 
the  grades  of  the  pay  corps  of  the  navy  are 
made  equal  to,  but  not  identical  with,  the 
grades  of  the  line  with  which  they  are  by 
those  terms  associated  (1880)  16  Op.  Atty.- 
Qen.  414. 

Rank  of  pay  inspector.  —  This  section  does 
Hot  give  to  a  pay  inspector  in  the  navy  the 


grade  of  commander.  ^  It  confers  upon  him 
the  rank  of  commander  by  relation  only  to 
the  rank  of  a  line  officer  of  that  grade. 
(1880)   16  Op.  Atty.-Gen.  414. 

Under  sec.  11  of  the  Act  of  March  30,  1899, 
the  pay  director  will  be  retired  with  the  rank 
and  three-fourths  the  sea  pay  of  the  next 
higher  rank,  which  is  that  of  a  r«ar-admiral, 
although  this  will  result  in  a  higher  relative 
rank  than  that  to  which  he  is  entitled  in  the 
active  service.     (1899)  22  Op.  Atty.-Gen.  433. 
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Sec.  1476.  \_Engineer  Corps.]  •  ^Superseded.] 


This  section  was  as  follows: 

"  Sec.  1476.  Officers  of  the  Engineer  Corps 
on  the  active  list  shall  have  relative  rank  as 
follows : 

"  Of  the  chief  engineers,  ten  shall  have  the 
relative  rank  of  captain,  fifteen  that  of  com- 
mander, and  forty -five  that  of  lieutenant- 
commander  or  lieutenant. 

"First  assistant  engineers  shall  have  the 
relative  rank   of  lieutenant  or  master,  and 


second  assistant  engineers  that  of  master  or 
ensign."  Act  of  March  3,  1871,  ch.  117,  16 
Stat.  L.  536. 

It  was  superseded  by  Act  of  March  3,  1899, 
ch  413,  sec.  7,  transferring  the  officers  of  the 
engineer  corps  to  the  line.    See  supra,  p.  250. 

This  section  was  construed  or  referred  to 
in  Rutherford  v.  U.  S.,  (1883)  18  Ct.  CL  343; 
(1892)  20  Op.  Atty.-Gen.  358;  (1880)  16  Op. 
Atty.-Gen.  417;    (1877)  15  Op.  Atty.-Gen.  635. 


Sec.  1477.    [Constructors.]     [Superseded.] 


This  section  was  as  follows: 

"  Sec.  1477.  Of  the  naval  constructors,  two 
shall  have  the  relative  rank  of  captain,  three 
of  commander,  and  all  others  that  of  lieu- 
tenant-commander or  lieutenant.  Assistant 
naval  constructors    shall   have   the   relative 


rank  of  lieutenant  oj  master."     Act  of  March 
3,  1871,  ch.  117,  16  Stat.  L.  536. 

It  was  superseded  by  Act  of  March  3,  1899, 
ch.  413,  sec.  10,  prescribing  the  number  and 
rank  of  naval  constructors.  SSee  aupra,  p. 
262. 


Sec.  1478.   [Civil  engineers.]     Civil  engineers  shall  Save  such  relative 
rank  as  the  President  may  fix.      [R.  S.] 


Act  of  March  3,  1871,  ch.  117,  16  Stat.  L. 
536. 

Rdative  rank.  — See  note  to  R.  S.  sec. 
1466,  supra,  for  amendment. 

Until  the  power  is  ezerdaedy  civil  engineers 
have  no  rank  by  which  their  relation  to  the 
officers  or  men  in  the  navy  can  be  determined. 
Granger's  Case,  (1878)  16  Op.  Atty.-Gen.  203. 

Staff  corps.  —  Civil  engineers  are  plainly 
included  among  those  contemplated  by  sec- 
tion 1480,  infra,  as  amended,  as  belonging  to 


the  "staff  corps  of  the  navy."  They  are 
"  officers  in  the  navy,"  possessing,  under  the 
order  made  pursuant  to  this  section,  defined 
relative  rank  as  such  with  other  officers  in 
the  navy,  and  are  not  merely  "  civil  officers 
connected  with  the  navy."  (1881)  17  Op. 
Atty.-Gen.  126. 

Subject  to  court-martial.  —  Civil  engineers 
in  the  navy  are  subject  to  trial  by  court-mar- 
tial fbr  official  misconduct.  (1876)  15  Op. 
Atty.-Gen.  597. 


Sec.  1479-  [Chaplains.]  Chaplains  shall  have  relative  rank  as  follows: 
Four,  the  relative  rank  of  captain;  seven,  that  of  commander;  and  not  more 
than  seven,  that  of  lieutenant-commander  or  lieutenant      [R.  S.] 

Act  of  MarchS,  1871,  ch.  117,16  Stat.  L.  536.  Chaplains  not  having  relative  rank,  rank 

Rdative   rank.  —  See   note  to    R.    S.    sec.      as  lieutenants.    See  Act  of  March  3,  1899, 
1466,  9upra,  for  amendment.  ch.  413,  sec.  13,  infra,  div.  VIII. 

Sec.  1480.  [Professors  of  mathematics.]  Professors  of  mathematics  shall 
have  relative  rank  as  follows :  Three,  the  relative  rank  of  captain ;  four,  that 
of  commander;  and  five,  that  of  lieutenant-commander  or  lieutenant.  The 
grades  established  in  the  six  preceding  sections  for  the  staff  corps  of  the  Navy 
fihall  be  filled  by  appointment  from  the  highest  members  in  each  corps,  accord- 
ing to  seniority;  and  new  commissions  shall  be  issued  to  the  officers  so  ap- 
pointed, in  which  the  titles  and  grades  established  in  said  sections  shall  be 
inserted ;  and  no  existing  commission  shall  be  vacated  in  the  said  several  staff 
corps,  except  by  the  issue  of  the  new  commissions  required  by  the  provisions  of 
this  section ;  and  no  officer  shall  be  reduced  in  rank  or  lose  seniority  in  his  own 
corps  by  any  change  which  may  be  required  under  the  provisions  of  the  said 
six  preceding  sections :  Provided,  That  the  issuing  of  a  new  appointment  and 
commission  to  any  officer  of  the  pay  corps  under  the  provisions  of  this  section 
shall  not  affect  or  annul  any  existing  bond,  but  the  same  shall  remain  in  force, 
and  apply  to  such  new  appointment  and  commission.      [R,  S.] 

Act  of  May  31,  1872,  ch.  240,  17  Stat.  L. 
192. 

This  section,  as  ori^nally  enacted,  ended 
with  the  words  "lieutenant-commander  or 
lirateoant."     The  provisions  following  such 
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words  were  added  by  Act  of  Feb.  27,  1877, 
ch.  69,  19  Stat.  Ll  244. 

Relative  rank.  —  See  note  to  R.  S.  sec. 
1466.  supra,  for  amendment. 

«  Titl^  "  —  "  Grade  "  —  "  Rank."  —  As  gen- 
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erally  used  in  reference  to  the  naval  and 
military  service,  the  word  "  title "  signifies 
the  name  by  which  an  office,  or  the  holder  of 
an  office,  is  designated  and  distinguished,  and 
by  which  the  officer  has  a  right  to  be  ad- 
dressed; "grade,"  one  of  the  divisions  or  de- 
grees in  the  particular  branch  of  the  service, 
according  to  which  officers  therein  are  ar- 
ranged; and  "rank," 'the  position  of  officers 
of  different  grades,  or  of  the  same  grade,  in 
point  of  authority,  precedence,  or  the  like,  of 
one  over  another.  Sometimes  "rank"  is 
used  as  synonymous  with  "grade,"  and  the 
title  of  an  officer  (e.  g.,  admiral,  vice-ad- 
miral) may  denote  both  his  grade  and  his 
rank.     (1880)   16  Op.  Atty.-Gen.  414. 

The  designation  **  pay  mspector  "  expresses 
both  title  and  grade  in  the  pay  corps,  and, 
accordingly,  a  commission  in  the  following 
form:     "John  Doe,  a  pay -inspector  from  the 

day  of  ,  A.  D.,  187-,  with  the 

relative  rank  of  commander,"  gives  the  ap- 
propriate title  and  grgde  of  the  officer  named 
therein,  and  fully  satisfies  the  requirement 
of  this  section  in  that  regard.  (1880)  16  Op. 
Attyi-Gen.  415. 

The  reference  "  to  '  the  grades  established ' 
in  the  six  preceding  sections  for  the  staflT 
corps  of  the  navy  is  the  identical  language 
of  the  ninth  section  of  the  Act  of  March  3, 
1871  (16  Stat.  L.  536),  which  refers  to  the 
•previous  sections  of  that  Act,  in  which  grade 
and  relative  rank  in  the  staff  department  of 
the  navy  are  created  together  uno  flatu; 
whereas,   in   the   Revised   Statutes   the   two 


subjects  are  treated  in  distinct  chapters.  This 
effectually  disposes  of  the  argument  that 
there  was  any  establishing  of  grades  in  the 
sections  assigning  relative  rank;  the  mis- 
take of  the  revisers  in  using  the  expression 
*  grades  established '  bein^  too  evident  to  ad- 
mit of  doubt.  Besides,  it  would  be  taking 
an  unwarrantable  liberty  with  the  language 
of  the  law  to  deduce  from  the  use  of  the  ex- 
pression 'grades  established,'  in  the  regula- 
tion of  a  matter  merely  ceremonious,  an 
intention  to  make  a  change  in  the  organiza- 
tion of  the  medical  corps  of  the  navy."  ( 1888) 
19  Op.  Atty.-Gen.  171. 

The  issuing  of  new  commiMions  is  limited 
to  the  cases  named  in  the  section.  (1880) 
16  Op.  Atty.-Gen.  666. 

Promotions  in  the  medical  corps.  —  The 
custom  and  practice  of  the  navy  department 
requiring  competitive  examinations  of  as- 
sistant surgeons,  and  assigning  them  posi- 
tions on  the  navy  register  in  the  order  of 
relative  merit  as  ascertained  and  reported 
by  the  board  of  examiners  authorized  by  ex- 
isting law  and  regulations,  is  not  under  this 
section  as  amended  correct;  the  effect  of 
such  law  being  to  adopt  the  rule  of  seniority 
in  regard  to  promotions  from  one  grade  to 
another  in  the  medical  corps  of  the  navy. 
(1881)   17  Op.  Atty.-Gen.  48. 

Civil  engineers,  after  an  order  made  pursu- 
ant to  section  1478,  R.  S.,  are  plainly  in- 
cluded among  those  contemplated  by  this 
section  as  belonging  to  the  ^*  staff  corps  of 
the  navy."     (1881)  17  Op.  Atty.-Gen.  127. 


Sec.  1481.  [When  retired  for  age  or  length  of  service,']  Officers  of  the 
Medical,  Pay?  and  Engineer  Corps,  chaplains,  professors  of  mathematics,  and 
constructors,  who  shall  have  served  faithfully  for  forty-five  years,  shall,  when 
retired,  have  the  relative  rank  of  commodore ;  and  officers  of  these  several  corps 
who  have  been  or  shall  be  retired  at  the  age  of  sixty-two  years,  before  having 
served  for  forty-five  years,  but  who  shall  have  served  faithfully  until  retired, 
shall,  on  the  completion  of  forty  years  from  their  entry  into  the  service,  have 
the  relative  rank  of  commodore.      [J2.  /S.] 

Act  of  March  3,  1871,  ch.  117,  16  Stat.  L. 
637. 

Engineer  corps.  —  The  officers  of  the  en- 
gineer corps  were  transferred  to  the  line  of 
the  navy  by  Act  of  March  3,  1899,  ch.  413. 
See  supra,  p.  249. 


Relative  rank.  —  See  note   to   R.   6. 
1466,  suprcL,  for  amendment. 

Commodore,   grade   of,   omitted   from  ac- 
tive list.    See  note  to  R.  S.  sec.  1466,  9upr^ 


Sec.  1482.  [Retired  for  causes  incident  to  service.']  Staff-officers,  who 
have  been  or  shall  be  retired  for  causes  incident  to  the  service  before  arriving 
at  sixty-two  years  of  age,  shall  have  the  same  rank  on  the  retired  list  as  per- 
tained to  their  position  on  the  active  list,      [R.  S.] 

Act  of  March  3,  1871,  ch.  117,  16  Stat.  L.  537. 

Sec.  1483.   [Graduaies  of  naval  academy.]     [Superseded.] 


This  section  was  as  follows: 

"  Sec.  1483.  Graduates  of  the  Naval  Acad- 
emy shall  take  rank  according  to  their  pro- 
ficiency as  shown  by  their  order  of  merit  at 
the  date  of  graduation."  Act  of  May  23, 
1872,  ch.  195,  17  Stat.  L.  153. 

It  was  superseded  by  the  provisions  of  Act 


of  Aug.  5,  1882,  ch.  391,  sec.  1,  and  Act  of 
March  2,  1889,  ch.  396,  sec.  1.  See  Naval 
Academy. 

This  section  was  constmed  or  referred  to 
in  (1894)  21  Op.  Atty.-Gen.  46;  (1881)  17 
Op.  Atty.-Gen.  117;  (1881)  17  Op.  Atty.- 
Gen.  193. 
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Sec.  1484.  [Engineer  graduates  at  naval  academy.]     ISuperseded,"] 


This  section  was  as  follows: 

"  8sc.  1484.  Engineer  officers  graduated  at 
the  Naval  Academy  shall  take  precedence 
with  all  other  officers  with  whom  they  have 
relative  rank, 'according  to  the  actual  length 
of  service  in  the  Navy."  Act  of  March  3, 
1873,  ch.  230,  17  SUt.  L.  555. 


It  was  superseded  by  Act  of  March  3,  1890, 
ch.  413,  fixing  the  rank  of  engineer  officers 
transferred  to  the  line  of  the  navy.  See 
supra,  p.  249. 

This  section  was  construed  or  referred  to 
in  (1894)  21  Op.  Atty.-Gen.  46;  (1877)  15 
Op.  Atty.-Gen.  336. 


Sec.   1485.  [Precedence  by  length  of  service.]    The  oflGicers  of  the  staff 
corps  of  the  Navy  shall  take  precedence  in  their  several  corps,  and  in  their 
several  grades,  and  with  officers  of  the  line  with  whom  they  hold  relative  rank  " 
according  to  length  of  service  in  the  Navy.      [12.  S.] 

Act  of  March  3,  1871,  ch.  117,  16  Stat.  L.          The  status  of  the  staff  coips  appears  to  be 

£37.  clearly  defined  by  this  section  and  sections 

SelAtiTe    rank.  —  See   note   to  R.    S.    sec.       1486  and  1487,  infra.     (1894)   21  Op.  Atty.- 

1466,  9Upra,  for  amendment.  Gen.  49. 

Sec.  I486.  [Length  of  service,  how  estvnuUed.]  In  estimating  the  length  of 
service  for  such  purpose,  the  several  officers  of  the  staff  corps  shall,  respectively, 
take  precedence  in  their  several  grades  and  with  those  officers  of  the  line  of  'the 
Navy  with  whom  they  hold  relative  rank  who  have  been  in  the  naval  service 
six  years  longer  than  such  officers  of  said  staff  corps  have  been  in  said  service ; 
and  officers  who  have  been  advanced  or  lost  numbers  on  the  Navy  Register 
shall  be  considered  as  having  gained  or  lost  length  of  service  accordingly. 
Provided,  That  nothing  in  this  section  shall  be  so  construed  as  to  give  to  any 
officer  of  the  staff  corps  precedence  of,  or  a  higher  relative  rank  than  that  of, 
another  staff  officer  in  the  same  grade  and  corps,  and  whose  commission  in  such 
grade  and  corps  antedates  that  of  such  officer.      [JB.  S.] 


Act  of  March  3,  1871,  ch.  117,  16  Stat.  L. 
537. 

The  proviso  was  added  to  the  section  by 
Act  of  March  3,  1881,  ch.  150,  21  Stat.  L. 
510. 

The  status  of  the  staff  corps  appears  to  be 
clearly  defined  by  this  section  and  sections 
1485  and  1487,  R.  S.  (1894)  21  Op.  Atty.- 
Gen.  40. 

Effect  of  promotion  by  selection.  —  Under 
the  Act  of  July  25,  1866,  ch.  231,  R.,  who 
had  entered  the  naval  service  Oct.  5,  1850, 
and  stood  No.  77  on  the  list  of  lieutenant- 
commanders,  was  promoted  to  the  grade  of 
commander;  while  L.,  who  had  entered  the 
service  Feb.  17,  1841,  and  stood  at  the 
date  of  said  promotion  No.  7  on  the  said  list, 
was  not  among  those  advanced  under  that 
Act,  and  after  the  promotions  thereunder 
were  completed  stood  No.  2  in  his  grade 
(lieutenant-commander).  Subsequently,  by 
promotion  in  due  course,  both  R.  and  lu  at- 
tained the  rank  of  captain,  the  former  being 
senior  by  date  of  commission.  In  estimat- 
ing length  of  service  for  the  purpose  of  de- 
termining their  precedence  with  officers  of 
the  staff  corps  holding  the  relative  rank  of 
captain,  the  attorney-general  advised  that  R. 
should  be  considered  as  having  gained  length 
of  service  according  to  his  promotion,  but 


'  that  L.  should  not  be  considered  as  having 
lost  anything  in  length  of  service  —  the 
effect  of  the  promotion  of  the  former  officer 
upon  the  latter  being  purely  an  incidental 
one.  The  clause  in  this  section  that  "  officers 
who  have  been  advanced  or  lost  numbers  on 
the  navy  register  shall  be  considered  as  hav- 
ing gained  or  lost  length  of  service  accord- 
ingly "  'cannot  receive  a  meaning  in  con- 
nection with  the  facts  stated  that  would  in 
any  way  act  as  a  degradation  of  the  officer 
over  whom  another  had  been  promoted,  or 
to  deprive  him  of  a  right  already  acquired 
by  honorable  length  of  service.  (1881)  17 
Op.  Atty.-Gen.  56. 

Effect  of  section  1484,  R.  S.  —  While  sec- 
tion 1484  precedes  this  section,  the  attorney- 
general  advised  that  it  was  in  fact  a  limita- 
tion or  exception  to  section  1486;  and,  when 
thus  read  together,  all  staff  officers  are  en- 
titled to  the  benefit  of  the  six  years'  term  of 
service,  with  the  exception  of  those  engineer 
officers  who  graduate  at  the  naval  academy, 
and  whose  term  of  service,  like  that  of  the 
line  officers,  begins  at  the  commencement  of 
the  period  of  their  education,  and  not,  as 
with  other  staff  officers,  at  the  time  when 
they  actually  enter  upon  their  staff  duties. 
(1877)   15  Op.  Atty.-Gen.  336. 


Sec.  1487.   [Quarters.']   No  staff  officer  shall,  in  virtue  of  his  relative  rank 
or  precedence^  have  any  additional  right  to  quarters.      [R.  8.] 
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Act  of  March  3,  1871,  ch.  117,  16  Stat.  L.          The  status  of  the  staff  corps  appears  to  be 

537.  clearly  defined  by  this  section  and   sections 

Relative   rank.  — See   note   to  R.   8.   sec.       1485  and  1486,  »u,pra,     (1894)  21  Op.  Atty.- 

1466,  supra.  Gen.  49. 

Sec.  1488.  [Military  command.]  The  relative  rank  given  by  the  pro- 
visions of  this  chapter  to  officers  of  the  Medical,  Pay,  and  Engineer  Corps 
shall  confer  no  authority  to  exercise  military  command.      [R.  8,] 

Act  of  Aug.  5,  1854,  ch.  268,  10  Stat.  L.  587;  Act  of  March  3,  1859,  ch.  76,  11  Stat.  L.  407. 
Relative  rank.  —  See  provisions  of  Act  of  March  3,  1899,  ch.  413,  sec.  7,  supra,  p.  250. 

Sec.  1489.  [Processions,  boards,  etcl  In  processions  on  shore,  or  courts- 
martial,  summary  courts,  courts  of  inquiry,  boards  of  survey,  and  all  other 
boards,  line  and  staff  officers  shall  take  precedence  according  to  rank.     [iZ.  fi'-] 

Act  of  March  3,  1871,  ch.  117,  16  Stat.  L.  537. 

Sec.  1490.  [Ensigns  as  steerage  officers.]  Ensigns  shall  be  steerage  offi- 
cers, unless  assigned  to  duty  as  watch  and  division  officers.      [-B.  8.] 

Act  of  July  15,  1870,  ch.  295,  16  Stat  L.  334. 

Sec.  1491.  [Warrant  officers.]  The  President  may,  if  he  shall  deem  it 
conducive  to  the  interests  of  the  service,  give  assimilated  rank  to  boatswains* 
gunners,  carpenters,  and  sailmakers,  as  follows :  After  five  years'  serv^ice,  to 
rank  with  ensigns,  and  after  ten  years'  service  to  rank  with  masters.     [22.  S,  ] 

Act  of  July  2, 1864,  ch.  219,  13  Stat.  L.  373.  Appointment    as    ensigns.  —  See    Act     of 

Rank.  —  See  later  provisions,  Act  of  March       March  3,  1901,  ch.  852,  supra,  p.  248. 
3,  1899,  ch.  413,  sec.  12,  supra,  p.  263. 

Sec.  1492.  [Revenve-cutter  officers  serving  as  part  of  the  Navy.'\  The 
officers  of  the  revenue-cutter  service  when  serving,  in  accordance  with  la^w,  as 
a  part  of  the  Navy,  shall  be  entitled  to  relative  rank,  as  follows :  Captains, 
with  and  next  after  lieutenants  commanding  in  the  Navy;  first  lieutenants, 
with  and  next  after  lieutenants  in  the  Navy ;  second  lieutenants,  with  and  next 
after  masters  in  line  in  the  Navy ;  third  lieutenants,  with  and  next  after  ensigns  . 
in  the  Navy.      [R.  8.] 

Act  of  March  2,  1799,  ch.  22,  1  Stat.  L.       Stat.  L.  583,  585;  Act  of  Feb.  4,  1863,  ch.  20, 
699,  700;  Act  of  July  16,  1862,  ch.  183,  12       12  Stat.  L.  640. 

See  further  Revenue  MABms. 


OF  PROMOTION  AND  ADVANCEMENT. 

Sec.  1493.  [Physical  examination.]  No  officer  shall  be  promoted  to  a 
higher  grade  on  the  active  list  of  the  Navy,  except  in  the  case  provided  in  the 
next  section,  until  he  has  been  examined  by  a  board  of  naval  surgeons  and  pro- 
nounced physically  qualified  to  perform  all  his  duties  at  sea.      [R.  8.] 

Act  of  April  21,  1864,  ch.  63,  13  Stat.  L.  fitness  for  active  duty;  and  unless  the  officer 

63;  Act  of  July  28,  1866,  ch.  312,  14  Stat.  L.  is  by  this  board  found  incapacitated  for  ac- 

344.  tive  service,  and  thie  finding  is  approved  by 

Promotion  in  the  marine  corps.  —  This  sec-  the  President  ( in  which  case  he  must  be  re- 
tion  does  not  invest  the  board  of  naval  sur-  tired),  he  remains  in  the  line  of  promotion 
geons  with  authority  to  examine  and  pro-  on  the  active  list  as  he  was  before,  and  is 
nounce  upon  any  other  cases  than  those  of  entitled  to  all  the  rights  which  belong  to  his 
officers  on  the  active  list  of  the  navy.  The  position."  (1881)  17  Op.  Atty.-Gen.  117. 
examination  of  a  retiring  board  under  sec-  The  President  has  power  to  review  the  ac- 
tion 1623,  R.  S.,  "seems  to  be  the  only  one  tion  and  finding  of  a  board  of  naval  sur- 
to  which  an  officer  of  the  [marine]  corps  is  geons.  (1867)  12  Op.  Atty.-Gen.  347. 
by  law  subjected,  in  order  to  determine  his 
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Sec.  1494.  \_Physicdl  disqiuilification  by  wounds.']  The  provisions  of  tBe 
preceding  section  shall  not  exclude  from  the  promotion  to  which  he  would  other- 
wise be  regularly  entitled  any  officer  in  whose  case  such  medical  board  may 
report  that  his  physical  disqualification  was  occasioned  by  wounds  received  in 
the  line  of  his  duty,  and  that  such  wounds  do  not  incapacitate  him  for  other 
duties  in  the  grade  to  which  he  shall  be  promoted.      [R,  /&.] 

Act  of  April  21,  1S64,  ch.  63,  13  Stat.  L.  duty  is  eligible  for  promotion  if  his  wounds 

53;  Act  of  July  28,  1866,  ch.  312,  14  6tat.  L.  do  not  incapacitate  him  for  other  duties  in 

344,  345.  the    grade    to    which    he    seeks    promotion. 

Tke  ezpresuon  "wounds  received  in   the  (1900)  23  Op.  Atty.-Gen.  324. 


line  of  his  duty  "  is  not  restricted  to  any  par-  The  words  **  other  duties ''  refer  to  duties 

ticular  part  of  that  duty,  as  to  wounds  re*  other   than  duties   at   sea.      (1900)    23   Op. 

ceived  in  battle  or  in  some  hazardous  enter-  Atty.-Oen.  324. 
prise,  and  an  officer  thus  disqualified  for  sea 

Sec.  1495.  [Examinations,  when;  and  effect  of.]  Officers  subject  to 
examination  before  promotion  to  a  grade  limited  in  number  by  law  shall  not 
be  entitled  to  examination  in  such  a  sense  as  to  give  increase  of  pay  until 
designated  by  the  Secretary  of  the  Navy  to  fill  vacancies  in  the  higher  grade ; 
and  officers  eligible  for  promotion  to  a  grade  not  limited  in  number  shall  not 
be  entitled  to  examination  until  ordered  to  present  themselves  for  examination 
or  until  a  class,  in  which  they  are  included,  has  been  so  ordered  by  the  Secretary 
of  the  Navy.      [E.  /S.  ] 

Act  of  March  3,  1873,  ch.  230,  17  Stat.  L.       of  ensigns  and  assistant  naval  constructors, 
555.  Act  of  March  3,  1899,  ch.  413,  sees.  7  and  10, 

See  for  later  provisions  as  to  promotion       supra,  pp.  250,  262. 

Sec.  1496.  [Exa^nination  of  professional  fttness.]  No  line. officer  below 
the  grade  of  commodore,  and  no  officer  not  of  the  line,  shall  be  promoted  to  a 
higher  grade  on  the  active  list  of  the  Navy  until  his  mental,  mora^  and  pro- 
fessional fitness  to  perform  all  his  duties  at  sea  have  been  established  to  the 
satisfaction  of  a  board  of  examining  officers  appointed  by  the  President. 
[B.  8.] 

Asi  of  April  21,  1804,  ch.  63,  13  Stat.  L.  board's  decision  shall  be  acted  upon  by  the 

53.  President.     Jouett  V.  U.  S.,    (1893)    28  Ct. 

Cammodore*  —  See  note  to  R.  S.  sec.  1466,  CI.  266. 

Mpro.  Section  1505,  R.  S.,  which  provides  that  an 

ffeoewity  for  approval  of  President. — This  officer  ''not  found  professionally  qualified" 

section  appears  to  contemplate  only  the  ac-  shall  be  suspended  and  re-examined,  does  not 

tion  of  a  board,  but  it  must  be  read  with  conflict  with  or  limit  the  examination  con- 

the  others  relating  to  the  same  subject-mat-  cerninff    "  mental,    moral,    and    professional 

ter;  one  of  these  is  section  1502,  tnfra,  which  fitness/'  prescribed  by  this  section.    Davis  r. 

demands    that,    to    become    operative,    the  U.  S.,  (1889)  24  Ct.  CI.  442. 

Sec.  1497.  [Promotion  to  rear-admiral  in  time  of  peace.]  In  time  of  peace 
no  person  shall  be  promoted  from  the  list  of  commodores  to  the  grade  of  rear- 
admiral,  on  the  active  list,  until  his  mental,  moral,  and  professional  fitness  to 
perform  all  his  duties  at  sea  has  been  established  as  provided  in  the  preceding 
section.      [R.  8.] 

Act  of  July  16,  1862,  ch.  183,  12  Stat.  L.  Commodore.  —  See  note  to  R.  &  sec  1466, 

684;  Act  of  April  21,  1864,  ch.  63,  13  Stat.  L.       supra. 
63. 

Sec.  1498.  [Examining  board.]  Such  examining  board  shall  consist  of 
not  less  than  three  officers,  senior  in  rank  to  the  officer  to  be  examined.     [R.  S.] 

Act  of  April  21,  1864,  ch.  63,  13  Stat.  L.  63. 

Sec.  1499.  [Powers  of.]  Said  board  shall  have  power  to  take  testimony 
and  to  examine  all  matter  on  the  files  and  records  of  the  Navy  Department 
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relating  to  any  officer  whose  case  may  be  considered  by  them.      The  witnesses, 
when  present,  shall  be  sworn  by  the  president  of  the  board.      \_R.  <S.] 


Act  of  April  21,  1864,  ch.  63,  13  Stat.  L. 
53. 

The  Act  of  June  iS,  1878,  places  a  bar  in 
the  way  of  a  new  examination  into  any  fact 
which  occurred  "  prior  to  the  last  examina- 
tion of  the  candidate,  whereby  he  was  pro- 
moted," but  it  leaves  the  examining  board 


otherwise  subject  to  the  mandates  of  this 
section,  which,  thus  limited,  authorizes  an 
examination  of  the  files  and  records  of  the 
navy  department  concerning  the  offiocS''8 
cuA-eer  in  the  grade  from  which  he  is  at  the 
time  seeking  promotion.  Davis  v.  U.  S., 
(1889)   24  Ct.  CI.  447. 


Sec.  1500.  [Officer  may  be  present  and  make  statement,]  Any  officer 
whose  case  is  to  be  acted  upon  by  such  examining  board  shall  have  the  right 
to  be  present,  if  he  so  desires,  and  to  submit  a  statement  of  his  case  on  oath. 
[R,  8.] 


Act  of  April  21,  1864,  ch.  63,  13  Stat.  L. 
63. 

Failing  to  receive  notice.  —  A  naval  officer, 
having  appeared  before  an  examining  board, 
and  the  examination  being  temporarily  sus- 
pended, was  granted  permission  to  go  home 
and  to  be  absent  until  notified  by  the  board 
to  appear.  He  failed  to  receive  this  notice 
until  after  the  examination,  which  was  re- 
sumed during  his  absence,  had  been  con- 
cluded.   As  the  ofiicer  had  actually  failed  to 


be  present  at  the  time  that  his  case  was  dis- 

Sosed  of,  he  had  been  deprived,  by  the  aoci- 
ental  circumstance  of  failing  to  receive  the 
notice  of  the  time  at  which  the  board  recom- 
menced its  sessions,  of  a  right  that  is  deemed 
of  great  importance.  As  the  vacancy  caused 
by  his  retirement  had  not  been  filled,  the  at- 
torney-general advised  that  the  act  of  the 
President  directing  his  reftirement  was  revo- 
cable.    (1878)  16  Op.  Atty.-Gen.  20. 


Sec.  1501.  [Record.]  The  statement  of  such  officer,  if  made,  and  the 
testimony  of  the  witnesses  and  his  examination  shill  be  recorded.      [22.  5.] 

Act  of  April  21,  1864,  ch.  63,  13  Stat.  L.  53. 

Sec.  1502.  [Revision  by  the  President,]  Any  matter  on  the  files  and 
records  of  Ihe  Navy  Department,  touching  each  case,  which  may,  in  the  opinion 
of  the  board,  be  necessary  to  assist  them  in  making  up  their  judgment,  shall, 
together  with  the  whole  record  and  finding,  be  presented  to  the  President  for 
his  approval  or  disapproval  of  the  finding.      [R.  8,] 

The  Act  of  June  xS,  1878,  places  a  bar  in 
the  way  of  a  new  examination  into  any  fact 
which  occurred  "  prior  to  the  last  examina- 
tion of  the  candidate,  whereby  he  was  pro* 
moted,"  but  leaves  the  provisions  of  this  sec- 
tion operative  as  to  the  record  of  the  offioer 
and  the  files  at  the  department  subsequent 
to  the  former  examination.  Davis  V.  U.  S,, 
(1889)  24  Ct.  CI.  442. 


Act  of  April  21,  1864,  ch.  63,  13  Stat.  L. 
53. 

The  nomination  and  confirmation  of  a 
naval  officer  for  promotion,  "subject  to  the 
required  examination  before  being  commis- 
sioned," do  not  take  the  case  out  of  the 
operation  of  this  section,  which  makes  ex- 
aminations subject  to  the  approval  of  the 
President.  Jouett  v:  U.  S.,  (1893)  28  Ct. 
CI.  267. 


Sec.  1503.  [No  officer  to  be  rejected  tvithout  examination,]  No  officer 
shall  be  rejected  until  after  such  public  examination  of  himself  and  of  the 
records  of  tlio  Navy  Department  in  his  case,  unless  he  fails,  after  having  been 
duly  notified,  to  appear  before  said  board.      [R.  8,] 

Act  of  April  ai,  1864,  ch.  63,'  13  Stat.  L.   53. 

Sec.  1504-  [Report  of  recoynmendation.]  Such  examining  board  shall 
report  their  recommendation  of  any  officer  for  promotion  in  the  following 

form :     "  We  hereby  certify  that has  the  mental,  moral,  and 

professional  qualifications  to  perform  efficiently  all  the  duties,  both  at  sea  and 
on  shore,  of  the  grade  to  which  he  is  to  be  promoted,  and  recommend  him  for 
promotion."      [R,  8,] 

Act  of  July  16,  1862,  ch.  183,  12  Stat.  L.  584;  Act  of  April  21,  1864,  ch.  63,  13  Stat  L.  53; 
Act  of  July  28,  1866,  ch.  312,  14  Stat.  L.  344,  345. 
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An  act  reUtive  to  examinations  for  promotions  in  the  Navy. 
{Act  of  June  18,  1S78,  ch.  267,  20  SUU.  L.  166.1 

[Sbc.  1.]  \_Mailer8  decided  at  previous  excmivnation  not  to  be  inquired 
irUo.]  That  hereafter  in  the  examination  of  officers  in  the  Navy  for  promotion 
no  fact  which  occurred  prior  to  the  last  examination  of  the  candidate  whereby 
he  was  promoted,  which  has  been  enquired  into  and  decided  upon,  shall  be 
again  enquired  into,  but  such  previous  examination,  if  approved,  shall  be  con- 
clusive, unless  such  fact  continuing  shows  the  unfitness  of  the  officer  to  per- 
form all  his  duties  at  sea.      [20  Stat.  L.  165.] 

as  subsequent  examining  boards  are  con- 
cerned^ but  goes  no  further,  and  leaves  the 
provisions  of  sections  1499,  1502,  1503,  R.  S., 
operative  as  to  the  record  of  the  officer  and 
the  files  at  the  department  subsequent  to 
the  former  examination.  Davis  v.  U.  S., 
(1SS9)  24  Ct.  Ci.  442. 


This  section  is  pTospectivey  enacting  that 
toereafter  facts  passed  upon  and  settled  by 
previous  boards  are  not  to  be  again  inquired 
into.  Thompson  v,  U.  S.,  (1883)  18  Ct.  CL 
613. 

Effect  on  sections  1499,  1502,  1503,  R.  S. 
This  statute  makes  the  decision  final  so  far 


Sec.  2.  [Where  rule  violated.]  The  President  of  the  United  States  may 
in  cases  wherein  the  rule  herein  prescribed  has  been  violated  order  and  direct 
the  re-examination  of  the  same.      [20  Stat.  L.  166.] 


This  section  is  retrospective;  that  the 
President  may,  in  cases  where  the  rule  pre- 
■cribed  in  the  first  section  has  been  violated, 
order  and  direct  a  re-examination.  Thompson 
V.  U.  S.,  (1883)   18  Ct.  CI.  613. 

fisstoration  to  active  list. — This  section 
does  not  repeal  the  law  limiting  the  force  of 
the  navy,  and  does  not  restore  to  active 
service  an  officer  who  had  been  retired  by 
the  findings  of  the  board.  "If  it  had  in- 
tended also  to  grant  to  the  executive  power 
to  restore  Captain  Thompson,  and  other 
officers  situated  like  him,  t^  the  active  list, 


it  would  have  said  so.  The  absence  from  the 
Act  of  a  grant  of  such  power,  after  Congress 
had  been  asked  to  bestow  it,  is  conclusive 
proof  that  it  did  not  intend  to  give  it,  but 
intended  to  retain  the  right  to  determine 
whether  on  the  findings  of  the  new  tribunal, 
taken  in  connection  with  all  other  circum- 
stances, it  would  be  proper,  in  any  particular 
case  which  might  arise,  to  increase  the  active 
force  of  the  navy.  In  our  opinion  the 
claimant's  only  remedy  is  in  Congress." 
Thompson  v.  U.  S.,  (1883)   18  Ct.  CI.  604. 


Sec.  1505.  [Failing  in  examination.]  Any  officer  of  the  Navy  ^n  the 
active  list  below  the  grade  of  commander,  who,  upon  examination  for  pro- 
motion, is  not  found  professionally  qualified,  shall  be  suspended  from  promotion 
for  one  year,  with  corresponding  loss  of  date  when  he  shall  be  re-examined^ 
and  in  case  of  his  failure  upon  such  re-examination  he  shall  be  dropped  from 
the  service.      [R.  S.] 


Act  of  July  15, 1870,  ch.  295, 16  Stat.  L.  333. 

The  words  ''shaU  be  suspended  from  pro- 
motion for  one  year,  with  corresponding  loss 
of  date,"  do  not  mean  that  the  loss  of  date 
is  to  he  contemporaneous  with  the  term  of 
iuspension,  but  only  that  it  shall  agree  there- 
with in  point  of  duration.  (1880)  16  Op. 
Atty.Gen.  687. 

Effect  on  sections  1496,  1497,  R.  S.  —  This 
lection  does  not  conflict  with  or  limit  the  ex- 
amination concerning  "  mental,  moral,  and 
professional  fitness,"  prescribed  by  sections 
1496,  1497,  R.  S.  Davis  v.  U.  S.,  (1889)  24 
Ct  CI.  442. 


The  provisions  of  section  156a,  R.  S.,  that 
if  a  naval  officer's  examination  for  promo- 
tion be  postponed  through  no  fault  of  his, 
and  he  "  afterward  be  examined  and  found 
qualified,  the  increased  rate  of  pay  to  which 
his  promotion  would  entitle  him  shall  com- 
mence from  the  date  when  he  would  have 
been  entitled  to  it  had  her  been  examined 
and  found  qualified  at  the  time  so  required 
by  law  or  regulation,"  does  not  extend  to 
officers  who,  under  this  section,  are  sus- 
pended from  promotion  for  one  year.  Austin 
V.  U.  S.,  (1885)  20  Ct.  CI.  269. 


ft 

Sec.  1506.  [Adva/ncement  in  number.]  Any  oflScer  of  the  Navy  may,  by 
and  with  the  advice  and  consent  of  the  Senate,  be  advanced,  not  exceeding 
thirty  numbers  in  rank,  for  eminent  and  conspicuous  conduct  in  battle  or  ex- 
traordinary heroism;  and  the  rank  of  officers  shall  not  be  changed  except  in 
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accordance  with  the  provisions  of  existing  law,  and  by  and  with  the  advico 
and  consent  of  the  Senate.      [12.  8.~\ 


Act  of  April  21,  1864,  ch.  63,  13  Stat.  L. 
54;  Act  of  Jan.  24,  1865,  ch.  19,  13  Stat.  L. 
424. 

That  portion  of  the  section  after  the  words 
**  extraordinary  heroism,"  was  added  by  the 
amendatory  Act  of  June  17,  1878,  ch.  260,  20 
Stat.  L.  144. 

Ab  to  the  effect  of  promotions  under  this 
section,  see  Young  v,  U.  S.,  (1884)  19  Ct.  a. 
145;  (1900)  23  Op.  Atty.-Gen.  31;  Caswell's 
Case,   (1881)    17  Op.  Atty.-Gen.  21;  Young's 


Case,   (1882)   17  Op.  Attv.-Gen.  319;   (1875) 
14  Op.  Atty.-Gen.  647. 

Conclusive  upon  executive  department. — 
When  an  officer  has  been  advanced  under  this 
section  by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  the  action  is 
conclusive  upon  the  executive  department  of 
the  government,  and  the  grounds  thereof  are 
not  subject  to  re-examination.  (1881)  17 
Op.  Atty.-Gen.  76.  See  (1869)  13  Op.  Atty.- 
Gen.  1. 


Sec.  1507.  [Promotion  when  grade  is  fvll.^  Any  officer  who  is  nominated 
to  a  higher  grade  by  the  provisions  of  the  preceding  section,  shall  be  promoted, 
notwithstanding  the  number  of  said  grade  may  be  full;  but  no  further  pro- 
motions shall  take  place  in  that  grade,  except  for  like  cause,  until  the  number 
is  reduced  to  that  provided  by  law.      [JS.  8 J] 

Act  of  Jan.  24,  1865,  ch.  19,  13  Stat.  L.  424. 

Sec.  1508.  [^Ojjicers  receiving  thanks  of  Congress.'\  Any  line  officer, 
whether  of  volunteers  or  of  the  regular  Navy,  may  be  advanced  one  grade,  if, 
upon  recommendation  of  the  President  by  name,  he  receives  the  thanks  of  Con- 
gress for  highly  distinguished  conduct  in  conflict  with  the  enemy  or  for  extraor- 
dinary heroism  in  the  line  of  his  profession.      [12.  /S.] 

Act  of  July  16,  1862,  ch.  183,  12  Stat.  L.  584;  Act  of  Jan.  24,  1865,  ch.  19,  13  Stat.  L.  424; 
Act  of  July  25,  1866,  ch.  231,  14  Stat.  L.  222. 

Sec.  1509.  \_Effect  of  vote  of  thanks."]  A  vote  of  thanks  by  Congress  to 
any  officer  of  the  Navy  shall  be  held  to  affect  such  officer  only ;  and  whenever, 
as  an  incident  thereof,  an  officer  who  would  otherwise  be  retired  is  retained  on 
the  active  list,  such  retention  shall  not  interfere  with  the  regular  promotion 
of  others  who  would  otherwise  have  been  entitled  by  lat7  to  promotion.     [R.  8.] 

Res..  No.  96  of  July  1,  1870,  16  Stat.  L.  384. 

Sec.  1510.  [Vacancies  occasioned  by  death,  etc.,  of  officers  thamked.]  Xo 
promotion  shall  be  made  to  fill  a  vacancy  occasioned  by  the  final  retirement, 
death,  resignation,  or  dismissal  of  an  officer  who  has  received  a  vote  of  thanks, 
unless  the  number  of  officers  left  in  the  grade  where  the  vacancy  occurs  shall 
be  less  than  the  number  authorized -by  law.      [R.  8.'\ 

Res.  No.  96  of  July  1,  1870,  16  Stat.  L.  384. 


[Adva/ncement  for  service  in  war  with  8 pain."]  *  *  *  That  the  ad- 
vancement in  rank  of  officers  of  the  Navy  and  Marine  Corps,  whensoever  made, 
for  service  rendered  during  the  war  with  Spain,  pursuant,  respectively,  to  the 
provisions  of  sections  fifteen  hundred  and  six  and  sixteen  hundred  and  five  of 
the  Revised  Statutes,  shall  not  interfere  with  the  regular  promotion  of  officers 
otherwise  entitled  to  promotion,  but  officers  so  advanced,  by  reason  of  war 
service,  shall,  after  they  are  promoted  to  higher  grades,  be  carried  thereafter 
as  additional  to  the  numbers  of  each  grade  to  which  they  may  at  any  time  be 
promoted ;  and  each  such  officer  shall  hereafter  be  promoted  in  due  course,  con- 
temporaneously with  and  to  take  rank  next  after  the  officer  immediately  above 
him ;  and  all  advancements  made  by  reason  of  war  service  shall  be  appropriately 
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80  designated  upon  the  official  Navy  list:  Provided,  however.  That  no  pro- 
motion shall  be  made  to  fill  a  vacancy  occasioned  by  the  promotion,  retirement, 
death,  resignation,  or  dismissal  of  any  officer  who,  at  the  time  of  such  pro- 
motion, retirement,  death,  resignation,  or  dismissal,  is  an  additional  member 
of  his  grade  under  the  foregoing  provisions.     *     *     *     [5i  Stat.  L.  1108.] 

This  IB  from  the  Naval  Appropriation  Act  of  March  3,  1901,  ch,  852. 


[TI  YSflSELfl^  HAVT  TABD8»  AVD  HATAL  STATIOH&] 

Sec.  1529.  [Four  classes;  their  commanders.^     [SupersededJ] 


lliis  section  was  as  follows! 

*'  Sec.  1529.  The  vessels  of  the  navy  of  the 
United  States  shall  be  divided  into  four 
classes,  and  shall  be  commanded  as  nearly  as 
may  be  as  follows: 

"First  rates,  by  commodores;  second 
rates,  by  captains;  third  rates,  by  command- 
ers; fourth    rates,    by    lieutenant -command- 


1* 


ers."  Act  of  July  16,  1862,  ch.  183,  12  Stat. 
L.  583. 

This  section  and  R.  S  sec.  1530,  in  the  fol- 
lowing note,  were  superseded  by  Act  of  March 
3,  1901,  ch.  852,  31  Stat.  L.  1133,  given  in  the 
following  text. 

Sections  1529-1546  constitute  chapter  ti  of 
title  15  of  the  Revised  Statutes,  ^  Vessels  and 
Navy  Yards." 


Sec.  1530.  [How  rated  J]     [Swperseded.l 


This  section  was  as  follows: 

"Sec.  1530.  Steamships  of  forty  guns  or 
more  shall  be  classed  as  first  rates,  those  of 
twenty  guns  and  under  forty  as  second  rates, 
and  all  those  of  less  than  twenty  guns  aa 


third  rates."  Act  of  June  12,  1858,  ch.  163, 
11  Stat.  L.  319. 

Act  of  June  12,  1858,  ch.  153,  11  Stat.  L. 
319. 

See  note  to  section  1529,  supra. 


[Classification  of  vessels  —  rules  for  assignment  to  com^m^cmd  of  vessels 
and  squadrons.]  *  *  *  That  the  President  of  the  United  States  be,  and 
he  is  hereby,  authorized  to  establish,  and  from  time  to  time  to  modify,  as  the 
needs  of  the  service  may  require,  a  classification  of  vessels  of  the  Navy,  and  to 
formulate  appropriate  rules  governing  assignments  to  command  of  vessels  and 
squadrons.      [SI  Stat.  L.  IISS.] 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  1901,  ch.  852. 

Sec.  1531.  [Rule  for  namivng.]  The  vessels  of  the  Navy  shall  be  named 
by  the  Secretary  of  the  Navy,  under  the  direction  of  the  President,  according 
to  the  following  rule : 

Sailing-vessels  of  the  first  class  shall  be  named  after  the  States  of  the 
Union,  those  of  the  second  class  after  the  rivers,  those  of  the  third  class  after 
the  principal  cities  and  towns,  and  those  of  the  fourth  class  as  the  President 
may  direct. 

Steamships  of  the  first  class  shall  be  named  after  the  States  of  the  Union, 
those  of  the  second  class  after  the  rivers  and  principal  cities  and  towns,  and 
those  of  the  third  class  as  the  President  may  direct.      \R.  <S.] 

Res.  No.   7   of  March  3,  1819.  3  Stat.  L.  This  section  is  largrely,  if  not  entirely,  su- 

6.38;  Act  of  June  12,  1858,  ch.  153,  11  Stat.       perseded.     See  the  following  provision  from 
L.  319.  the  Act  of  May  4,  1898,  ch.  234. 
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[N&mes  of  battleships  and  monitors.]  *  *  *  That  hereafter  all  first- 
class  battle  sJiips  and  monitors  owned  by  the  United  States^  shall  be  named 
for  the  States,  and  shall  not  be  named  for  any  city,  place,  or  person  imtil  the 
na;mes  of  the  States,  shall  have  been  exhausted :  Provided,  That  nothing  herein 
contained  shall  be  so  construed  as  to  interfere  with  the  names  of  States  already 
assigned  to  any  such  battle  ship  or  monitor.     *     *     *     [^o  Stat.  L:  390.] 

This  is  from  the  Naval  Appropriation  Act  of  May  4,  1898,  ch.  234. 

Sec.  1532.  [Tn/o  vessels  not  to  bewr  the  same  name.']  Care  shall  "be  taken 
that  not  more  than  one  vessel  in  the  ITavy  shall  bear  the  same  name.     \_R.  8.] 

Res.  No.  7  of  March  3,  1819,  3  Stat.  L.  538;  Act  of  June  12,  1858,  ch.  153,  11  SUt.  L. 
319. 

Sec.  1533.  \_Names  of  purchased  vessels.]  The  Secretary  of  the  Navy 
may  change  the  names  of  any  vessels  purchased  for  the  Navy  by  authority  of 
law.      [R.  S.]  . 

Act  of  Aug.  5,  1861,  ch.  51,  12  Stat.  L.  316. 

Sec.  1534.  \_Vessels  kept  m  service  in  time  of  peace.]  The  President  is 
authorized  to  keep  in  actual  service  in  time  of  peace,  such  of  the  public  armed 
vessels  as,  in  his  opinion,  may  be  required  by  the  nature  of  the  service,  and  to 
cause  the  residue  thereof  to  be  laid  up  in  ordinary  in  convenient  ports.     [B.  8.] 

Act  of  April  21,  1806,  ch.  35,  2  Stat.  L.  390. 

Sec.  1535.  \_How  officered  and  marmed.]  Vessels  in  actual  service,  in  time 
of  peace,  shall  be  officered  and  manned  as  the  President  may  direct,  subject  to 
the  provisions  of  section  fifteen  hundred  and  twenty-nine.      [i2.  8.]  ^ 

Act  of  April  21,  1806,  ch.  35,  2  Stat.  L.  390. 

Sec.  1536.  [^Cruising  to  assist*distressed  navigaiors.]  The  President  may, 
when  the  necessities  of  the  service  permit  it^  cause  any  suitable  number  of 
public  vessels  adapted  to  the  purpose  to  cruise  upon  the  coast  in  the  season  of 
severe  weather  and  to  afford  such  aid  to  distressed  navigators  as  their  circum- 
stances may  require ;  and  such  public  vessels  shall  go  to  sea  fully  prepared  to 
render  such  assistance.      [R.  8.] 

Act  of  Dec.  22,  1837,  ch.  1,  5  Stat  L.  208. 

Sec.  1537.  \_Paterded  articles  connected  with  marine  engines.]  No 
patented  article  connected  with  marine  engines  shall  hereafter  be  purchased 
or  used  in  connection  with  any  steam-vessels  of  war  until  the  same  shall  have 
been  submitted  to  a  competent  board  of  naval  engineers,  and  recommended  by 
such  board,  in  writing,  for  purchase  and  use.      [R.  8.] 

Act  of  July  18,  1861,  ch.  8,  12  Stat.  L.  268. 

Sec.  1538.  [Repairs  on  hull  and  spars.]  Not  more  than  three  thousand 
dollars  shall  be  expended  at  any  navy-yard  in  repairing  the  hull  and  spars  of 
any  vessel,  until  the  necessity  and  expediency  of  such  repairs  and  the  probable 
cost  thereof  are  ascertained  and  reported  to  the  Navy  Department  by  an  ex- 
amining board,  which  shall  be  composed  of  one  captain  or  commander  in  the 
Navy,  designated  by  the  Secretary  of  the  Navy,  the  naval  constructor  of  the 
yard  where  such  vessel  may  be  ordered  for  repairs,  and  two  master  workmen 
of  said  yard,  or  one  master  workman  and  an  engineer  of  the  Navy,  according  to 
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the  nature  of  the  repairs  to  be  made.     Said  master  workmen  and  engineer  shall 
be  designated  by  the  head  of  the  Bureau  of  Construction  and  Repair.     [ JS.  8.  J 

Act  of  Feb.  21,  1861,  ch.  49,  12  Stat.  L.  147. 

Sec.  1539.  [Repairs  on  sails  and  rigging.]  Not  more  than  one  thousand 
dollars  shall  be  expended  in  repairs  on  the  sails  and  rigging  of  any  vessel,  until 
the  necessity  and  expediency  of  such  repairs  and  the  estimated  cost  thereof  have 
been  ascertained  and  reported  to  the  Navy  Department  by  an  examining  board, 
which  shall  be  composed  of  one  naval  officer,  designated  by  the  Secretary  of 
the  Navy,  and  the  master  rigger  and  the  master  sail-maker  of  the  yard  where 
such  vessel  may  be  ordered.     [R.  8.]  , 

Act  of  Feb.  21,  1861,  cb.  49,  12  Stat.  L.  147. 

Sec.  1540.  [Sale  of  vessels  unfit  to  be  repaired.]  The  President  may 
direct  any  armed  vessel  of  the  United  States  to  be  sold  when,  in  his  opinion, 
such  vessel  is  so  much  out  of  repair  that  it  will  not  be  for  the  interest  of  the 
United  States  to  repair  her.     [R.  8.] 

Act  of  April  21,  1806,  ch.  47,  2  Stat.  L.  402. 

Sec.  1541.  [Sale  of  unserviceable  vessels  and  maieriais.]  The  Secretary 
of  the  Navy  is  authorized  and  directed  to  sell,  at  public  sale,  such  vessels  and 
materials  of  the  United  States  Navy  as,  in  his  judgment,  cannot  be  advantage- 
ously used,  repaired,  or» fitted  out;  and  he  shall,  at  the  opening  of  each  session 
of  Congress,  make  a  full  report  to  Congress  of  all  vessels  and  materials  sold,  the 
parties  buying  the  same,  and  the  amount  realized  therefrom,  together  with  such 
other  facts  as  may  be  necessary  to  a  full  understanding  of  his  acts.     [R.  8.] 

Act  of  March  23,  1872,  ch.  195,  17  Stat.  L.  held  that  this  section  and  section  3618,  R.  S., 

154.  conferred  upon  the  secretary  of  the  navy  the 

There  cannot  be  an  exchange  of  a  vessel  only  authority  by  which  he  could  dispose  of 

belonging  to  the  navy,  which  has  been  con-  the  materials  of  the  United  States  navy.    A 

demned  as  unfit  for  naval  purposes,  for  an-  private   sale   by   a   naval   constructor   at   a 

other  vessel,  notwithstanding  the  exchange  grossly  inadequate  price,  without  survey,  in- 

might  be  of  advantage  to  the  public  service,  spection,  or  appraisement,  was  without  au- 

as  the  disposition  of  such  vessel  is  controlled  thority    and    void,   and    the    fact    that    the 

by  this  statute.     (1874)    14   Op.  Atty.-Gen.  account  had  been  settled  by  the  officers  of  the 

369.  navy  department  did  not  cure  the  unauthor- 

Privmte  sale  by  officer  of  the  navy.  —  In  ized  acts. 
Steele  v.  U.  S.,  (1885)  113  U.  S.,  128,  it  was 


Sec.  2.  [Use  or  sale  of  old  material  —  examination  of  vessels  —  vessels 
unfit  for  service  stricken  from  Register.]  *  *  *  And  no  old  material 
of  the  Navy  shall  hereafter  be  sold  or  exchanged  by  the  Secretary  of  the  Navy, 
or  by  any  officer  of  the  Navy,  which  can  be  profitably  used  by  reworking  or 
otherwise  in  the  construction  or  repair  of  vessels,  their  machinery,  armor,  arma- 
ment, or  equipment;  but  the  same  shall  be  stored  and  preserved  for  future  use. 
And  when  any  such  old  material  can  not  be  profitably  used  as  aforesaid,  the 
same  shall  be  appraised  and  sold  at  public  auction  after  public  notice  and  ad- 
vertisement shall  have  been  given  according  to  law  under  such  rules  and  regula- 
tions and  in  suoh  manner  as  the  said  Secretary  may  direct.  The  net  proceeds 
aruring  from  the  sales  of  such  old  materials  shall  be  paid  into  the  Treasury.  It 
shall  be  the  duty  of  the  Secretary  of  tlie  Navy  annually  to  report  in  detail  to 
Congress,  in  his  annual  report,  the  proceeds  of  all  sales  of  materials,  stores,  and 
supplies,  made  under  the  provisions  of  this  act,  and  the  expenses  attending  such 
sales.    It  shall  also  be  the  duty  of  the  Secretary  of  the  Navy,  as  soon  as  may  be 
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after  the  passage  of  this  act,  to  cause  to  be  examined  by  competent  boards  of 
officers  of -the  Navy,  to  be  designated  by  him  for  that  duty;  all  vessels  belong- 
ing to  the  Navy  not  in  actual  service  at  sea,  and  vessels  at  sea  as  soon  as  practi- 
cable after  they  shall  return  to  the  United  States,  and  hereafter  all  vessels  on 
their  return  from  foreign  stations,  and  all  vessels  in  the  United  States  as  often 
as  once  in  three  years,  when  practicable;  and  said  boards  shall  ascertain  and  re-' 
port  to  the  Secretary  of  the  Navy,  in  writing,  which  of  said  vessels  are  unfit  for 
further  service,  or,  if  the  same  are  unfinished  in  any  navy-yard,  those  which  can 
not  be  finished  without  great  and  disproportionate  expense,  and  shall  in  such 
report  state  fully  the  grounds  and  reasons  for  their  opinion.  And  it  shall  be  the 
duty  of  the  Secretary  of  the  Navy,  if  he  shall  concur  in  opinion  with  said  re- 
port, to  strike  the  name  of  such  vessel  or  vessels  from  the  Navy  Register  and 
report  the  same  to  Congress.     [22  Stat  L,  296.] 

This  is  from  the  Naval  Appropriation  Act         Purchaae  of  snpplies.  —  See  Public  CkNi- 
of  Aug.  5,  1882,  ch.  301.  TBACTS. 

Sale  of  old  material.  —  See  further  Pub- 
lic Pbopebty,  BuiLDiiTas,  Ain>  Gbounds. 


Sec.  5.  [Vessels  stricken  from  Navy  Register  —  appraisal  and  sale.]  It 
shall  be  the  duty  of  the  Secretary  of  the  Navy  to  cause  to  be  appraised,  in  such 
manner  as  may  seem  best,  all  vessels  of  the  Navy  which  have  been  stricken  from 
the  Navy  Register  under  the  provisions  of  the  act  making  appropriations  for  the 
naval  service  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
eighty-three,  and  for  other  purposes,  approved  August  fifth,  eighteen  hundred 
and  eighty-two.  And  if  the  said  Secretary  shall  deem  it  for  the  best  interest 
of  the  United  States  to  sell  any  such  vessel  or  vessels,  he  shall,  after  such  ap- 
praisal, advertise  for  sealed  proposals  for  the  purchase  of  the  same,  for  a  period 
not  less  than  three  months,  in  such  newspapers  as  other  naval  advertisements 
are  published,  setting  forth  the  name  and  location  and  the  appraised  value  of 
such  vessel,  and  that  the  same  will  be  sold,  for  cash,  to  the  person  or  persons  or 
corporation  or  corporations  offering  the  highest  price  therefor  above  the  ap- 
praised value  thereof;  and  such  proposals  shall  be  opened  on  a  day  and  hour  and 
at  a  place  named  in  said  advertisement,  and  record  thereof  shall  be  made.  The 
Secretary  of  the  Navy  shall  require  to  accompany 'each  bid  or  proposal  a  de- 
posit in  cash  of  not  less  than  ten  per  centum  of  the  amount  of  the  offer  or  pro- 
posal, and  also  a  bond,  with  two  or  more  sureties  to  be  approved  by  him,  con- 
ditioned for  the  payment  of  the  remaining  ninety  per  centum  of  the  amount  of 
such  offer  or  proposal  within  the  time  fixed  in  the  advertisement.  And  in  case 
default  is  made  in  the  payment  of  the  remaining  ninety  per  centum,  or  any  part 
thereof,  the  Secretary,  \\dthin  the  prescribed  time  thereof,  shall  advertise  and 
resell  said  vessel  under  the  provisions  of  this  act.  And  in  that  event  said  cash 
deposit  of.  ten  per  centum  shall  be  considered  as  forfeited  to  the  government, 
and  shall  be  applied,  first,  to  the  payment  of  all  costs  and  expenditures  attend- 
ing the  advertisement  and  resale  of  said  vessel ;  second,  to  the  payment  of  the 
difference,  if  any,  between  the  first  and  last  sale  of  said  vessel;  and  the  balance, 
if  any,  shall  be  covered  into  the  Treasury:  Providedy  however,  That  nothing 
herein  contained  shall  be  construed  to  prevent  a  suit  upon  said  bond  for  breach 
of  any  of  its  conditions.  Any  vessel  sold  under  the  foregoing  provisions  shall  be 
delivered  to  the  purchaser  upon  the  full  payment  to  the  Secretary  of  the  Navy 
of  the  amount  of  such  proposal  or  offer;  and  the  net  proceeds  of  such  sale  shall 
be  covered  into  the  Treasury.    But  no  vessel  of  the  Navy  shall  hereafter  be  sold 
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in  any  other  manner  than  herein  provided,  or  for  less  than  such  appraised  value, 
unless  the  President  of  the  United  States  shall  otherwise  direct  in  writing. 
'^    *     *     \22  Stat.  L.  599.] 

This  is  from  the  Deficiency  Appropriation  Act  of  March  3,  1883,  ch.  141. 

Sec.  1542.  [CommandafUs  of  navy-yards.]  The  President  may  select  the 
commandants  of  the  several  navy-yards  from  officers  not  below  the  grade  qf 
commander.     [R.  S.] 

Act  of  Aug.  2,  1861,  ch.  36,  12  Stat.  L.  285;  Act  of  July  5,  1862,  ch.  134,  12  Stat.  L.  510. 

Sec.  1543.  ^Master  workmen.]  The  persons  employed  at  the  several  navy- 
yards  to  superintend  the  mechanical  departments,  and  heretofore  known  as 
master  mechanics,  master  carpenters,  master  joiners,  master  blacksmiths,  master 
boiler-makers,  master  sail-makers,  master  plumbers,  master  painters,  master 
calkers,  master  masons,  master  boatrbuilders,  master  spar-makers,  master 
block-makers,  master  laborers,  and  the  superintendents  of  rope-walks  shall  be 
men  skilled  in  their  several  duties  and  appointed  from  civil  life,  and  shall  not 
be  appointed  from  the  officers  of  the  Navy.      [22.  8.] 

Act  of  June  17,  1868,  ch.  61,  15  Stat.  L.  60. 

Sec.  1544.  [Laborers,  how  selected.]  Laborers  shall  be  employed  in  the 
several  navy-yards  by  the  proper  officers  in  charge  with  reference  to  skill  and 
efficiency,  and  without  regard  to  other  considerations.     [B.  8.] 

Act  of  May  23,  1872,  ch.  105,  17  Stat.  L.  146. 


[Force  at  navy-yards  not  to  be  increased  within  sixty  days  hefore  election.] 

*  *  *  And  no  increase  of  the  force  at  any  navy-yard  shall  be  made  at  any 
time  within  sixty  days  next  before  any  election  to  take  place  for  President  of 
the  United  States,  or  members  of  Congress,  except  when  the  Secretary  of  the 
Navy  shall  certify  that  the  needs  of  the  public  service  make  such  increase  neces- 
sary at  that  time  which  certificate  shall  be  immediately  published  when  made. 

*  *     *     [19  8tat.  L.  69.]   . 

This  is  from  the  Naval  Appropriation  Act  of  June  30,  1876,  ch.  159. 

Sec.  1545.  [Salaries;  per  diem  compensation.]  Salaries  shall  not  be  paid 
to  any  employes  in  any  of  the  navy-yards,  except  those  who  are  designated  in 
the  estimates.  All  other  persons  shall  receive  a  per  diem  compensation  for  the 
time  during  which  they^may  be  actually  employed.     [R.  S.] 

Act  of  July  14,  1862?  ch.  164,  12  Stat.  L.  his  status  as  a  then  employee  of  the  govern- 

564.  ment,  and  could  not  operate  to  confer  upon 

Leave   of  absence  to  employees  at  navy  him  the  right  to  compensation  for  the  time 

yards,  gun  factories,  naval  stations,  and  ar-  during  which  he  was  not  actually  employed, 

senals.    See  Civil  Service,  vol.  1,  p.  816.  Murphy  v.  U.  S.,  (C.  C.  A.  1897)  79  Fed.  Kep. 

Efifect  of  suspension.  —  One  engaged  at  a  255. 

per  diem  compensation  is,  under  the  express  Navy  yard  closed  at  noon.  —  In  (1899)  22 

provision  of  the  second  clause  of  this  section.  Op.  Atty.-Gen.  472,  it  was  held  that  on  April 

entitled  to  such  compensation  for  the  time  6.   1899,   the    Washington   navy   yard   being 

during  which  he  is  actually  employed,  but  to  closed  at  noon,  pursuant    to  an  executive  or- 

that  only.     A  suspension  by  the  commandant  der,  in   connection   with    the   ceremonies   at- 

of  the  navy  yard  is  in  effect  his  discharge  tending    the    interment    of    the    bodies    of 

from  the  employment  in  which  he  was  engaged,  soldiers  and  sailors  whose  lives  were  lost  in 

and  the  fact  that  subsequent  to  his  suspen-  the  war  with  Spain,  the  per  diem  employees 

sion  the  secretary  of  the  navy  appointed  a  of  the  yard  should  receive  compensation  for 

board   to   investigate   and  report   upon   the  the  entire  day. 
charges  against  him   was  no  recognition  of 
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S6C.  1546.  {^Requiring  contributions  for  political  purposes  at  navy-yards.] 
No  officer  or  employe  of  the  Government  shall  require  or  request  any  working 
man  in  any  navy-yard  to  contribute  or  pay  any  money  for  political  purposes, 
nor  shall  any  working  man  be  removed  or  discharged  foi  political  opinion;  and 
any  officer  or  employe  of  the  Government  who  shall  offend  against  the  pro- 
visions of  this  section  shall  be  dismissed  from  the  service  of  the  United  States. 
[B.  8.] 

Act  of  March  2,  1867,  ch.  172,  14  Stat.  L.  492. 


[Sec.  1.]  [Washington  and  Boston  navy-yards,  how  continued,]  *  »  * 
That  the  navy-yard  at  Washington,  District  of  Columbia,  may,  at  the  discretion 
of  the  Secretary  of  the  Navy,  be  maintained  as  a  manufacturing  yard  for  the 
Bureaus  of  Equipment  and  Kecruiting  and  Ordnance,  and  that  work  may  be 
continued  in  the  rope-walk  in  the  Boston  navy-yard:  And  provided  further. 
That  nothing  herein  shall  be  held  to  interfere  with  the  permanent  improvement 
of  any  navy-yard  as  now  authorized  by  law,  or  the  expenditure  for  such  pur- 
pose of  any  money  appropriated  by  Congress  therefor.  *  *  *  [jgjg  Stat.  L. 
£89.] 

This  is  from  the  Naval  Appropriation  Act  of  Aug.  6,  1882,  ch.  391. 


[Sec.  'l.]  INa/val  training  station  at  Coasters^  Harbor  Island.]  *  *  * 
For  repairing  and  extending  wharf  and  the  erection  of  boat-houses  on  Coasters' 
Harbor  Island,  five  thousand  dollars,  and  the  cession  by  the  State  of  Rhode 
Island  to  the  United  States  of  said  Island  for  use  as  a  Naval  Training  Station 
is  hereby  accepted.     *     *     *     [22  Stat.  L.  S2J^.] 

This  is  from  the  Sundry  Ciyil  Appropriation  Act  of  Aug.  7,  1882,  ch.  433. 


[Naval  training  station  —  quoHers.]  *  *  *  Naval  Training  Station, 
Coasters  Harbor  Island,  Khode  Island  (for  apprentices) :  *  *  *  Providedj 
That  no  part  of  the  personnel  of  the  training  force  shall  be  quartered  on  shore 
except  in  case  of  sickness.     *     *     *     [28  Stat.  L.  827.] 

ThiB  is  from  the  Naval  Appropriation  Act  of  March  2,  1895,  ch^l86. 


[Consolidation  of  Torpedo  Station  and  Naval  War  College.]  *  *  * 
Training  Station,  Coasters'  Harbor  Island,  Rhode  Island:  *  *  *  to  enable 
the  naval  war  college  to  be  conducted  at  said  island  up  to  January  first,  eighteen 
hundred  and  eighty-nine:  *  *  *  Provided^  That  the  Secretary  of  the 
Navy  is  hereby  authorized  to  consolidate  and  place  under  one  command  the 
torpedo  station  and  the  naval  war  college  at  Newport,  Rhode  Island  after  said 
date.     *     *     *     [25  Stat.  L,  459.] 

This  iB  from  the  Naval  Appropriation  Act  of  Sept.  7,  1888,  ch.  991. 
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An  Act  Providing  for  a  naval  training  station  on  the  island  of  Yerba  Buena  (or  Goat  Island), 

in  the  harbor  of  San  Francisco,  California,  and  for  other  purposes. 

[Act  of  April  24,   1896,  ch.  120,  29  Stat.  L.  96.} 

[Ssc.  1.]  [Additional  training)  station  in  San  Francisco  harbor.]  That 
the  Secretary  of  the  Navy  be,  and  he  is  hereby,  authorized  to  establisk  a  train- 
ing station  for  naval  apprentices  on  the  island  of  Yerba  Buena  i^ov  ({.jat  fsland), 
in  the  harbor  of  San  Francisco,  California ;  and  said  Secretary  is  authorized 
to  designate  two  officers  of  the  Navy,  and  the  Secretary  of  War  is  authorized 
to  designate  one  officer  of  the  Army,  said  three  officers  to  constitute  a  board, 
who  shall  select  and  assign  so  much  of  said  island  as  may  be  necessary  for  the 
purpose  of  establishing  said  naval  training  station;  and  the  site  so  selected, 
wlien  approved  by  the  President,  shall  be,  by  virtue  of  this  Act,  transferred  to 
the  Navy  Department  for  the  purposes  of  said  naval  training  station.  \_£9 
Stat.  L.  96.] 

Sec.  2,   [Number  of  enlisted  men.     See  supra ,  p.  269.] 


{Model  tank  for  experimenis.]  *  *  *  For  making  plans,  examining 
and  preparing  the  ground  and  other  preliminary  work  toward  the  construction 
of  a  model  tank,  with  all  buildings  and  appliances,  to  be  built  upon  the  grounds 
of  the  navy  yard  at  Washington,  District  of  Columbia,  under  the  Bureau  of  Con- 
struction and  Repair  of  the  Navy  Department,  which  shall  conduct  therein 
the  work  of  investigating  and  determining  the  most  suitable  and  desirable 
shajies  and  forms  to  be  adopted  for  United  States  naval  vessels,  seven  thousand 
five  hundred  dollars:  Provided j  That  upon  the  authorization  of  the  Secretary 
of  the  Navy  experiments  may  be  made  at  this  establishment  for  private  ship- 
builders, who  shall  defray  the  cost  of  material  and  of  labor  of  per  diem  em- 
ployees for  such  experiments :  And  provided  further ^  That  the  results  of  such 
private  experiments  shall  be  regarded  as  confidential  and  shall  not  be  divulged 
without  the  consent  of  the  shipbuilder  for  whom  they  may  be  made.  *  *  * 
[£9  Stat.  L.  372.] 

This  is  from  the  Naval  Appropriation  Act  of  June  10,  1S06,  ch.  399. 


{Steel  for  construction  of  vessels.]  *  *  *  That  section  two  of  the 
Act  entitled  "  An  Act  to  increase  the  naval  establishment,"  approved  August 
third,  eighteen  hundred  and  eighty-six,  be,  and  the  same  is  hereby,  amended 
so  as  to  read  as  follows : 

Sbc.  2.  That  in  the  construction  of  all  naval  vessels  the  steel  material  shall 
be  of  domestic  manufacture,  and  of  the  quality  and  characteristics  best  adapted 
to  the  various  purposes  for  which  it  may  be  used,  in  accordance  with  specifica- 
tions approved  by  the  Secretary  of  the  Navy.     *     *     *     [30  Stat.  L.  390.] 

This  is  from  the  Naval  Appropriation  Act  steel  of  domestic  manufacture,  having  a  ten- 

of  May  4,  1898,  ch.  234     The  Act  of  Aug.  3,  sile  strength  of  not  less  than  sixty  thousand 

1886,  ch.  849,  sec.  2,  24  Stat.  L.  215,  amended  pounds  per  square  inch,  and  an  elongation  in 

&p  ahove,  originally  was  as  follows:  eight  inches  of  not  less  than  twenty-five  per 

"  Sbc.  2.  That  the  vessels  hereinbefore  au-  centum." 
thorized  to  be  constructed  shall  be  built  of 
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Sec.  1547.  [Regidations.^  The  orders,  regulations,  and  instructions  issued 
by  the  Secretary  of  the  Navy  prior  to  July  14,  1862,  with  such  alterations  as 
he  may  since  have  adopted,  with  the  approval  of  the  President,  shall  be  recog- 
nized as  the  regulations  of  the  Navy,  subject  to  alterations  adopted  in  the  same 
manner.     [R.  8.] 


Act  of  July  14,  1862,  ch.  164,  12  Stat.  L. 
565. 

Sections  1547-1665  constitute  chapter  7  of 
title  15  of  the  Revised  Statutes. 

Force  of  law.  —  The  regulations  adopted 
under  the  provisions  of  this  section  have  the 
force  of  law.  Ex  p.  Reed,  (1870)  100  U.  S. 
22.  See  also  Johnson  v.  Sayre,  (1895)  158 
U.  S.  117;  Smith  v.  Whitney,  (1886)  116  U. 
S.  181;  In  re  Reed,  (1879)  26  Int.  Rev.  Rec. 
35,  20  Fed.  Cas.  No.  11,636;  Hendee  v,  U.  S., 
(1887)  22  Ct.  CI.  143.  See  (1869)  13  Op. 
Atty.-Gen.  10;   (1862)  10  Op.  Atty.-CSen.  413l 

Conformity  to  law. — A  regulation  must 


be  in  pursuance  of  law  upon  a  subject-matter 
which  the  law  has  not  determined,  adjusted, 
or  defined;  and  must  be  in  conformity  to 
law,  when  a  law  exists  upon  the  subject  of 
the  regulation.  Symonds  v.  U.  S.,  (1888)  21 
Ct.  CI.  148,  affirmed  (1887)  120  U.  &  46.  See 
also  (1894)  21  Op.  Atty.-Gen.  46. 

For  the  government  of  those  persons  in  the 
navy  whom  they  immediately  affect,  the 
regulations  are  prescribed.  They  cannot  limit 
or  alter  the  rights  of  others  who  are  not 
amenable  to  them,  and  not  subject  to  the 
orders  of  the  secretary  of  the  navy.  (1880) 
16  Opu  Atty.-Gen.  494. 


SM.  1548.  [Copy  to  be  furnished  to  officers.]  The  Secretary  of  the  Navy 
shall  cause  each  commissioned  or  warrant  officer  of  the  Navy,  on  his  entry  into 
the  service,  to  be  furnished  with  a  copy  of  the  regulations  and  general  orders 
of  the  Navy  Department  then  in  force,  and  thereafter  with  a  copy  of  all  such 
as  may  be  issued.     [R.  8.] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  610. 


Sec.  1549.  [Regulations  of  supplies."]  It  shall  be  the  duty  of  the 
dent  to  make,  subject  to  the  provisions  of  law  concerning  supplies,  such  regula- 
tions for  the  purchase,  preservation,  and  disposition  of  all  articles,  stores,  and 
supplies  for  persons  in  the  Navy,  as  may  be  necessary  for  the  safe  and  economi- 
cal administration  of  that  branch  of  the  public  service.     [R.  8.] 

Act  of  Aug.  26,  1842,  ch.  206,  5  Stat.  L.  635;  Act  of  March  3,  1847,  ch.  48,  9  SUt  L.  171. 

Sec.  1550.  [Appointment  of  persons  to  disburse  money  on  foreign  sta- 
tions.] No  person  shall  be  employed  or  continued  abroad,  to  receive  and  pay 
money  for  the  use  of  the  naval  service  on  foreign  stations,  whether  under  con- 
tract or  otherwise,  who  has  not  been,  or  shall  not  be,  appointed  by  and  with 
the  advice  and  consent  of  the  Senate.     [R.  8.] 

Act  of  June  17,  1844,  ch.  107,  5  Stat.  L.  703. 

Sec.  1551.  [Insane  of  the  Navy.]  The  Secretary  of  the  Navy  may  cause 
persons  in  the  naval  service  or  Marine  Corps,  who  become  insane  while  in  the 
service,  to  be  placed  in  such  hospital  for  the  insane  as,  in  his  opinion,  will  be 
most  convenient  and  best  calculated  to  promise  a  restoration  of  reason.  And 
he  may  pay  to  any  such  hospital,  other  than  the  Government  Hospital  for  the 
Insane  in  the  District  of  Columbia,  the  pay  which  may  from  time  to  time  be 
due  to  such  insane  person,  and  he  may,  in  addition  thereto,  pay  to  such  institu- 
tion, from  the  annual  appropriation  for  the  naval  service,  under  the  head  of 
contingent  enumerated,  any  deficiency  of  a  reasonable  expense,  not  exceeding 
one  hundred  dollars  per  annum.    [R.  8.] 

Act  of  Aug.  3,  1848,  ch.  121,  9  Stat.  L.  272;  Act  of  July  2,  1864,  ch.  210,  13  Stat  L.  348. 
See  further  Hospitals  aio)  Astluhs,  vol.  3,  p.  238, 
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Sec.  1552.  ICoal'depots-l  The  Secretary  of  the  Navy  may  establish,  at 
such  places  as  he  may  deem  necessary,  suitable  depots  of  coal,  and  other  fuel, 
for  the  supply  of  steamships  of  war.     [R.  8,] 

Act  of  Aug.  31,  1842,  ch.  279,  5  SUt.  L.  577. 

Sec.  1553.  \_Enttcing  persons  to  desert.]  Any  person  who  shall  entice  or 
procure,  or  attempt  to  entice  or  procure,  any  seaman  or  other  person  in  the 
naval  service  of  the  United  States,  or  who  has  been  recruited  for  such  service, 
to  desert  therefrom,  or  vho  shall  in  anywise  aid  or  assist  any  such  seaman  or 
other  person  in  deserting,  or  in  attempting  to  desert  from  such  service,  or  who 
shall  harbori*  conceal,  protect,  or  in  anywise  assist  any  such  seaman  or  other 
person  who  may  have  deserted  from  said  service,  knowing  him  to  have  deserted 
therefrom,  or  who  shall  refuse  to  give  up  and  deliver  such  person  on  the  demand 
of  an  officer  authorized  to  receive  him,  shall  be  punished  by  imprisonment  for 
not  leas  than  six  months  nor  more  than  t^iree  years,  and  by  fine  of  not  more 
than  two  thousand  dollars,  to  be  enforced  in  any  court  of  the  United  States 
having  jurisdiction.     [22.  S.] 

Act  of  July   1,  1864,  ch.  204,  13  Stat.  L.       sec.  5456,  as  amended  by  Act  of  Feb.  27,  1877, 
343.  ch.  69,  19  Stat  L.  253. 

An  identical  provision  is  contained  in  R.  S. 

Sec.  1554.  ICaptured  flags.     See  Flags,  vol.  3,  p.  115.] 

Sec.  1555.  [Preservation  of,  in  some  pvhlic  place.  See  Flags,  vol.  3,  p. 
116.] 

An  act  to  provide  for  the  deposit  of  the  savings  of  seamen  of  the  United  States  Navy.. 

[Act  of  Feb.  P,  1889 f  ch.  119,  25  SUU.  L.  057.1 

[Sbc.  1.]  [Deposit  of  savings  by  petty  officers  a/nd  sea/men,  with  pay- 
masters.] That  any  enlisted  man  or  appointed  petty  officer  of  the  Navy  may 
deposit  his  savings,  in  sums  not  less  than  five  dollars,  with  the  paymaster  upon 
whose  books  his  account  is  borne ;  and  he  shall  be  furnished  with  a  deposit-book, 
in  which  the  said  paymaster  shall  note,  over  his  signature,  the  amount,  date, 
and  place  of  such  deposit  The  money  so  deposited  shall  be  accounted  for  in 
the  same  manner  as  other  public  funds,  and  shall  pass  to  the  credit  of  the 
appropriation  for  "  Pay  for  the  Navy,"  and  shall  not  be  subject  to  forfeiture 
by  sentence  of  court-martial,  but  shall  be  forfeited  by  desertion,  and  shall  not 
be  permitted  to  be  paid  until  final  payment  on  discharge,  or  to  the  heirs  or 
representatives  of  a  deceased  sailor,  and  that  such  deposit  be  exempt  from 
Uability  for  such  sailor's  debts:  Provided,  That  the  Government  shall  be 
liable  for  the  amount  deposited  to  the  person  so  depositing  the  same.  [Z6 
Stat.  L.  657.] 

EiiniiisB   only.  —  Accumulated   savings   of       as  an  enlisted   man  or  petty  officer  in  the 
any  amount  may  be  received  from  enlisted       navy.     (1897)  21  Op.  Atty.-Gen.  498. 
men  or  petty   officers   for  deposit,   provided  Marina  corps.  —  This  Act  does  not  extend 

they  represent  the  earnings  of  such  a  person       to  enliste<l  men  of  the  marine  corps.     (1890) 

19  Op.  Atty.-Gen.  616. 

Sec.  2.  [Interest.]  That  for  any  sums  not  less  than  five  dollars  so  de- 
posited for  the  period  of  six  months  or  longer,  the  sailor,  on  his  final  discharge, 
shall  be  paid  interest  at  the  rate  of  four  per  centum  per  annum.      [25  Stat.  L, 

m.] 
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Sec.  3.  [Begvlations  by  Secretary  of  Navy.']  That  the  system  of  deposits 
herein  established,  shall  be  carried  into  execution  under  such  regulations  as 
may  be  established  by  the  Secretary  of  the  Navy.      \_25  Stat.  L.  05S,] 

Sec.  284.  [Settlement  of  accounts  of  paymasters  of  lost  or  captured  public 
vessels.']  In  every  case  of  the  loss  or  capture  of  a  vessel  belonging  to  the  Navy 
of  the  United  States,  the  proper  accounting  officers  of  the  Treasury,  under  the 
direction  of  the  Secretary  of  thet  Navy,  are  authorized,  in  the  settlement  of  the 
accounts  of  the  paymaster  of  such  vessel,  to  credit  him  with  such  portion  of 
the  amount  of  the  provisions,  clothing,  small  stores,  and  money,  with  which 
he  stands  charged  on  the  books  of  the  Fourth  Auditor  of  the  Treasury,  as  they 
shall  be  satisfied  was  inevitably  lost  by  such  capture  or  loss  of  a  public  vessel; 
and  such  purser  [paymaster?]  shall  be  fully  exonerated  by  such  credit  from  all 
liability  on  accoimt  of  the  provisions,  clothing,  small  stores,  and  money  so  proved 
to  have  been  captured  or  lost.      [jB.  S.] 

Act  of  March  3,  1847,  ch.  48,  9  Stat.  L.  in  place  of  the  word  "  purser,"  appearing  in 
173.  the  section  as  originally  enacted. 

The  word   "  paymaster "  was  inserted  by  Sections    284-200    constitute    a    part    of 

Act  of  Feb.  18,  1875,  ch.  80,  18  Stat.  L.  317,      chapter  4  of  title  7  ol  the  Revised  Statutes, 

"  The  Auditors." 

Sec.  285.  [Disbursements,  etc.,  by  order  of  comm^anding  officer  of  Navy.^ 
Every  disbursement  of  public  moneys,  or  disposal  of  public  stores,  made  by  a 
disbursing  officer  pursuant  to  an  order  of  any  commanding  officer  of  the  Navy, 
shall  be  allowed  by  the  proper  accounting  officers  of  the  Treasury,  in  the  settle- 
ment of  the  accounts  of  the  officer,  upon  satisfactory  evidence  of  the  making 
of  such  order,  and  of  the  payment  of  money  or  disposal  of  stores  in  conformity 
with  it;  and  the  commanding  officer  by  whose  order  such  disbursement  or  dis- 
posal was  made,  shall  be  held  accountable  for  the  same.      [R.  S.] 

Res.  No.  17,  of  March  3,  1849,  9  Stat.  L.  was  held  to  be  within  this  section.      U.  S.  r. 

419.  Jones,  (1854)  2  Hayw.  &  H.  (D.  C.)   160,  26 

An  order  by  the  secretary  of  the  navy  to  Fed.   Cas.  No.   16,493a,  affirmed    (1855)    18 

an  officer,  as  to  the*  disbursement  of  funds.  How.  (U.  8.)  92. 

Sec.  286.  [Fixing  date  of  loss  of  missing  vessels.]  The  proper  accounting 
officers  of  the  Treasury  are  authorized,  under  the  direction  of  the  Secretary  of 
the  Navy,  in  settling  the  accounts  of  seamen,  and  others,  not  officers,  borne  on 
the  books  of  any  vessel  in  the  Navy  which  shall  have  been  wrecked,  or  which 
shall  have  been  unheard  from  so  long  that  her  wreck  may  be  presumed,  or  which 
shall  have  been  destroyed  or  lost  with  the  rolls  and  papers  necessary  to  a  regu- 
lar and  exact  settlement  of  such  accounts,  to  fix  a  day  when  such  wreck,  destruc- 
tion, or  loss  shall  be  deemed  to  have  occurred.      [R.  S.] 

Act  of  July  4,  1864,  ch.  248,  13  Stat.  L.  389. 

Sec.  287.  [Accounts  of  petty  officers,  seamen,  etc.,  on  lost  vessel.]  The 
proper  accounting  officers  of  the  Treasury  are  authorized,  in  settling  the 
accounts  of  the  petty  officers,  seamen,  and  others,  not  officers,  on  board  of  any 
vessel  in  the  employ  of  the  United  States,  which  by  any  casualty,  or  in  action 
with  the  enemy,  has  been  or  may  be  sunk  or  otherwise  destroyed,  together  with 
the  rolls  and  papers  necessary  to  the  exact  ascertainment  of  the  several  accounts 
of  the  same  at  the  date  of  such  loss,  to  assume  the  last  quarterly  return  of  the 
paymaster  of  any  such  vessel  as  the  basis  for  the  computation  of  the  subsequent 
credits  to  those  on  board,  to  the  date  of  such  loss,  if  there  be  no  official  evidence 
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to  the  contrary.  Where  such  quarterly  return  has,  from  any  cause,  not  heen 
made,  the  accounting  officers  are  authorized  to  adjust  and  settle  such  accounts 
on  principles  of  equity  and  justice.      \_R.  S,'] 

Act  of  July  4,  1864,  ch.  248,  13  Stat.  L.  390. 

Sec.  288.  [^Compensation  for  personal  effects  lost.'\  The  proper  account- 
ing officers  of  the  Treasury  Department  are  authorized,  in  settling  the  accounts 
of  the  petty  officers,  seamen,  and  others,  not  officers,  on  board  of  any  vessel  in 
the  employ  of  the  United  States,  which,  by  any  casualty,  or  in  action  with  the 
enemy,  has  been  or  may  be  sunk  or  otherwise  destroyed,  to  allow  and  pay  to 
each  person,  not  an  officer,  employed  on  the  vessel  so  sunk  or  destroyed,  and 
whose  personal  effects  have  been  lost,  a  sum  not  exceeding  sixty  dollars,  as 
compensation  for  the  loss  of  his  personal  effects.      [R.  8,'\ 

Apt  of  July  4,  1864,  ch.  248,  13  Stat.  L.       R.  S.  sec.  3689  for  "  indemnity  to  seamep  and 

S90.  marines  for  lost  clothing."     See  Estimates, 

A  pemuLnent  appropriation  is  provided  by      Appbopbiations,  and  Reports,  vol.  2,  p.  010. 

Sec.  289.  \_Paymerd  of  accounts  of  deceased  petty  officers,  sea/men,  etc., 
of  lost  vessel.]  In  case  of  the  death  of  any  such  petty  officer,  seaman,  or  other 
person,  not  an  officei^,,  such  payment  shall  he  made  to  the  widow,  child  or 
children,  father,  mother,  or  brothers  and  sisters  jointly,  following  that  order 
of  preference ;  such  credits  and  gratuity  to  be  paid  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated.      [R.  8.] 

Act  of  July  4,  1864,  ch.  248,  13  Stat.  L.  390. 


Sec.  290. 

oflScer  of  the  1^ 


Allowance  for  effects  of  officer  of  lost  vessel.]  In  case  any 
avy  or  Marine  Corps  on  board  a  vessel  in  the  employ  of  the 
United  States  which,  by  any  casualty,  or  in  action  with  the  enemy,  at  any  time 
since  the  nineteenth  day  of  April,  eighteen  hundred  and  sixty-one,  has  been  or 
may  be  sunk  or  destroyed,  shall  thereby  have  lost  his  personal  effects,  without 
negligence  or  want  of  skill  or  foresight  on  his  part,  the  proper  accounting  offi- 
cers are  authorized,  with  the  approval  of  the  Secretary  of  the  Navy,  to  allow 
to  such  officer  a  sum  not  exceeding  the  amount  of  his  sea-pay  for  one  month  as 
compensation  for  such  loss.  But  the  accounting  officers  shall  in  all  cases 
require  a  schedule  and  certificate  from  the  officer  making  the  claim  for  effects 
80  lost.      [-B.  S.] 

Act  of  April  6,  1866,  ch.  27,  14  Stat.  L.  14. 

An  act  to  provide  for  the  reimbursement  of  officers  and  seamen  for  property  lost  or  destroyed 

in  the  naval  service  of  the  United  States. 

[Act  of  March  2,  1895,  ch.  190,  28  Stat.  L.  902.^ 

[Adjustment  of  losses  by  shipwreck,  etc.,  of  officers  and  men  in  naval  ser-. 
vice.]  That  the  proper  accounting  officers  of  the  Treasury  be,  and  they  are 
hereby,  authorized  and  directed  to  examine  into,  ascertain,  and  determine  the 
value  of  the  private  property  belonging  to  officers,  petty  officers,  seamen,  and 
others  in  the  naval  service  of  the  United  States  which  has  been  or  may  here- 
after be  lost  and  destroyed  in  the  naval  service  by  shipwreck  or  other  marine 
disaster,  under  the  following  circumstances : 

First,  When  such  loss  or  destruction  was  without  fault  or  negligence  on 
the  part  of  the  claimant 

Second.  Where  the  private  property  so  lost  or  destroyed  was  shipped  on 
hoard  an  iinseaworthy  vessel  by  order  of  any  officer  authorized  to  give  such 
order  or  direct  such  shipment 
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.  And  the  amount  of  such  loss  or  losses  which  have  accrued  prior  to  the  pas- 
sage of  this  Act  so  ascertained  and  determined  upon  settlement  by  the  proper 
accounting  officers  of  the  Treasury  shall  be  paid  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  and  all  losses  that  shall  hereafter  accrue 
shall  be  certified  by  the  Secretary  of  the  Treasury  at  the  commencement  of  eadi 
regular  session  to  the  Speaker  of  the  House  of  Representatives  who  shall  lay 
the  same  before  Congress  for  consideration,  and  shall  be  in  full  for  all  such 
loss  or  dartiage :  Provided,  That  any  claim  which  shall  be  presented  and  acted 
upon  under  authority  of  this  Act  shall  be  held  as  finally  determined,  and  shall 
never  thereafter  be  reopened  or  considered :  And  provided  further.  That  this 
Act  shall  not  apply  to  losses  sustained  in  time  of  war:  And  provided  fturther. 
That  the  liability  of  the  Government  under  this  Act  shall  be  limited  to  such 
articles  of  personal  property  as  are  required  by  the  United  States  Naval  Begu- 
lations,  and  in  force  at  the  time  of  loss  or  destruction,  for  such  officers,  petty 
officers,  seamen,  or  others  engaged  in  the  public  service,  in  the  line  of  duty: 
And  provided  further.  That  the  amounts  which  have  been  paid  to  persons  in 
the  naval  service  under  sections  two  hundred  and  eighty-eight,  two  hundred  and 
eighty-nine,  and  two  hundred  and  ninety  of  the  Revised  Statutes  shall  be 
deducted  in  the  settlement  of  all  claims  under  this  Act:  And  provided  further. 
That  the  value  of  the  article  or  articles  lost  or  destroyed  shall  be  their  value  at 
the  date  of  loss  or  destruction :  And  'provided  further.  That  all  claims  now 
existing  shall  be  presented  within  two  years,  and  not  after,  from  the  passage  of 
this  Act;  and  all  such  claims  hereafter  arising  be  presented  within  two  years 
from  the  occurrence  of  the  loss  or  destruction.  That  nothing  in  this  Act  shall 
be  construed  to  authorize  the  reopening  or  payment  of  any  claims  for  losses  of 
private  property  on  vessels  sunk  or  otherwise  destroyed  prior  to  August  twen- 
tieth, eighteen  hundred  and  eighty- four.      \^28  Stat.  L,  962.] 

This  Act  makes  provisions  for  the  naval  service  somewhat  similar  to  those  made  in 
regard  to  the  army  by  Act  of  March  3,  1895,  ch.  335,  23  Stat.  L.  350. 


Sec.  1.]  [Adoption  of  life  saving  dress.]  *  *  *  and  the  Secretaiy 
of  the  Navy  is  authorized  and  empowered,  within  his  discretion,  to  constitute 
and  introduce,  as  a  portion  of  the  equipment  of  the  Navy,  the  life  saving  dress 
adopted  and  approved  by  the  Life  Saving  Service  of  the  United  States.  ♦  *  * 
122  Stat  L.  J^75.] 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  1883,  ch.  97. 


[Tin.  FAt,  EKOLTTIIEKTS^  AVB  AII0WAKCS8.] 

Sec.  1556.  \^Pay  of  officers  and  men  on  active  list.]  The  commissioned 
officers  and  warrant  officers  on  the  active  list  of  the  Navy  of  the  United  States, 
and  the  petty  officers,  seamen,  ordinary  seamen,  firemen,  coal-heavers,  and  em- 
ployes in  the  Navy,  shall  be  entitled  to  receive  annual  pay  at  the  rates  herein 
stated  after  their  respective  designations: 

Sections  1556-1595  constitute  chapter  8  of  the  active  list  receive  the  same  pay  and  al- 

title  15  of  the  Revised  Statutes  entitled  as  lowances,    except    forage,    as    provided    for 

above  given.  officers  in  the  corresponding  rank  in  the  army 

Commissioned   officers  of  the  line  of  the  by  Act  of  March  3,  1809,  ch.  413,  sec.  13,  and 

navy  and  of  the  medical  and  pay  corps  on  amendment  thereto,  infra,  p.  322. 
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The  statute  speaks  of  the  pay  as  annual, 
"bat  it  is  a  matter  of  common  knowledge 
that  the  officers  of  the  army  and  navy  have 
never  been  paid  annually,  ■  and  that  in  the 
case  of  death,  resignation,  or  dismissal  an 
officer's  pay  runs  to  the  day  when  he  leaves 
the  service.  Judgments  have  been  rendered 
in  this  court  again  and  again  upon  that  con- 
struction of  the  law,  and  to  hold  to  the  con- 
trary now  would  be  to  introduce  no  end  of 
confusion  in  the  adjustment  of  officers'  ac- 
eounts.  Such  a  statute  must  be  interpreted 
in  connection  with  established  usage  and  the 
construction  of  the  law  by.  the  executive  de- 
partments. The'  undoubted  intent  of  this 
statute,  and  of  those  which  preceded  it,  was 
not  to  disturb  the  usage  and  regulations  of 
the  navy  department,  but  to  prescribe  a 
rate  of  pay."  Book  v.  U.  S.,  ( 1896)  31  Ct. 
a.  275. 

The  statute  recognizes  three  grades  of  pay 
for  naval  services  according  as  the  services 


are  more  or  less  arduous:  First,  the  most 
meritorious,  sea  pay;  second,  shore-duty 
pay  for  services  at  navy  yards,  ord- 
nance yards,  navy  department,  etc.;  third, 
less  arduous,  "  leave  or  waiting  orders  '*  pay. 
An  officer  on  waiting  orders  assigned  to  duty 
as  draftsman  in  the  hydrographic  of!:ce  is 
not  entitled  to  the  salary  of  a  draftsman  in 
addition  to  his  own.  The  secretary  of  the 
navy  may  detail  such  an  officer  for  such 
service,  but  the  detail  will  not  entitle  the 
officer  to  additional  pay.  Winchell  v,  U.  S., 
(1892)   28  Ct.  CI.  30.     . 

The  periods  of  five  years'  service  mentioned 
in  this  section  for  increased  pay,  are 
"  grades  "  within  the  meaning  of  section  1588, 
R.  S.,  fixing  the  pay  of  retired  officers  at 
seventy-five  per  cent,  of  the  sea  pay  of  the 
grade  or  rank  held  at  the  time  of  retirement. 
Thornley  v.  U.  S.,  (1883)  18  Ct.  CI.  Ill, 
affirmed  (1885)  113  U.  S.  310. 


[The  Admiral.^    The  Admiral,  thirteen  thousand  dollars. 

Act  of  July  15,  1870,  ch.  295,  16  Stat.  L.  330. 

Pay  and  allowances  of  admiral.    See  Act  of  March  3,  1899,  ch.  421,  infra,  p.  317. 

[Vice-Admiral.]  The  Vice-Admiral,  when  at  sea,  nine  thousand  dollars; 
on  shore  duty,  eight  thousand  dollars ;  on  leave,  or  waiting  orders,  six  thousand 
dollars. 

See  note  to  paragraph  1  of  this  section. 

\_Rear-admirals.]  Rear-admirals,  when  at  sea,  six  thousand  dollars;  on 
shore  duty,  five  thousand  dollars;  on  leave,  or  waiting  orders,  four  thousand 
dollars. 

See  note  to  paragraph  1  of  this  section.  cept  the  salary  provided  by  that  Act,  but  may 

A  rear-admiral  appointed  to  the  office  of  demand  the  pay  allowed  to  a  rear-admiral 

chief  of  the  bureau  of  yards  and  docks,  under  performing  shore-dutf.     (1862)  10  Op.  Atty.- 

the  Act  of  July  5,  1862,  is  not  bound  to  ac-  Qen.  377. 

[Commodores.']  Commodores,  when  at  sea,  five  thousand  dollars;  on  shore 
duty,  four  thousand  dollars ;  on  leave,  or  waiting  orders,  three  thousand  dollars. 

The  grade  of  commodore  is  omitted  from  the  active  list  of  the  line  by  Act  of  March  3, 
1899,  ch.  413,  sec.  7,  supra,  p.  250. 

[Captains.']  Captains,  when  at  sea,  four  thousand  five  hundred  dollars;  on 
shore  duty,  three  thousand  five  hundred  dollars;  on  leave,  or  waiting  orders, 
two  thousand  eight  hundred  dollars. 


See  note  to  paragraph  1  of  this  section. 

The  theory  of  ''leave  or  waiting  orders 
pty"  is  that*  the  officer,  while  at  home  on 
leave  or  waiting  orders,  is  at  less  expense 
than  when  at  sea  or  on  shore  service,  and  an 
order  of  the  navy  department  will  not  be 


construed  to  place  the  officer  at  a  foreign 
port  on  waiting  orders  pay  where  there  is 
evidently  no  intention  to  punish  nor  to  keep 
him  there  indefinitely.  Selfridge  v,  U.  S., 
(1893)  28  Ct.  CI.  440. 


[Commanders.]  Commanders,  when  at  sea,  three  thousand  five  hundred 
dollars ;  on  shore  duty,  three  thousand  dollars ;  on  leave,  or  waiting  orders,  two 
thousand  three  hundred  dollars. 

See  note  to  paragraph  1  of  this  section. 

[Lieutenant-commanders.]  Lieutenant-commanders,  during  the  first  four 
years  after  date  of  commission,  when  at  sea,  two  thousand  eight  hundred  dol- 
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lars;  on  shore  duty,  two  thousand  four  hundred  dollars;  on  leave,  or  waiting 
orders,  two  thousand  dollars;  after  four  years  from  such  date,  when  at  sea, 
three  thousand  dollars;  on  shore  duty,  two  thousand  six  hundred  dollars;  on 
leave,  or  waiting  orders,  two  thousand  two  hundred  dollars. 


Sec  note  to  paragraph  1  of  this  section. 

The  sea  pay  given  in  this  section  may  be 
earned  by  service  performed  under  the  orders 
of  the  navy  department  in  a  vessel  employed 
with  authority  of  law  in  active  service  in 
bays,  inlets,  roadsteads,  or  other  arms  of  the 
sea,  under  the  general  restrictions,  regula- 
tions, and  requirements  that  are  incident  or 
peculiar  to  service  on  the  high  seas.  U.  S.  v. 
Symonds,   (1887)   120  U.  S.  50. 

Service  on  vessel  at  anchor.  —  The  claim- 
ant, while  commanding  officer  of  the  United 
States  naval  station  at  Puget  Sound,  was 
directed  to  assume  command  of  the  U.  S.  S. 
Nipsic,  then  at  anchor  in  the  bay,  in  ad- 
dition to  the  duties  then  being  performed  by 
bin)  as  commander  of  the  station.  ^  His  quar- 
ters were  continuously  on  board  the  vessel, 
and  he  messed  there  with  a  number  of  other 
men  employed  by  the  bureaus  of  yards  and 
docks  and  steam  engineering,  and  these  men 
had  regular  duties  during  the  day  and  a 
watch  was  kept  during  the  night;  the  fire 
bill  was  posted  and  the  men  regularly  ex- 
ercised at  fire  drill;  steam  was  kept  up  for 
'heating  and  pumping,  and  a  large  steam 
launch  was  attached  to  the  ship  for  use  in 
visiting  the  station  -and  for  other  purposes. 
It  was  held  that  the  claimant  was  entitled 
to  sea  pay.  "The  same  person  performing 
sea  service  and  shore  duty  during  the  same 
period  of  time  cannot  claim  both  shore  pay 
and  sea  service  for  such  time;  but  where  it 
is  shown  that  the  officer  charged  with  these 
dual  duties  lived  upon  the  sea  in  command 
of  a  vessel  employed  by  authority  of  law, 
tJiere  is  a  greater  reason  to  regard  the  shore 
duty  the  incident  of  the  sea  service  than 
to  say  that  the  shore  duty  is  paramount  to 
the  other."  Wyckoflf  v.  U.  S.,  (1899)  34  Ct. 
CI.  288. 

Service  on  training  ship.  —  Service  as  an 
executive  officer  on  board  a  training  ship  en- 
titles the  officer  to  sea  pay.      U.  S.  D.  Sy- 


monds (1887)  120  U.  S.  50.  See  also  U.  S 
v.  Bishop,    (1887)    120  U.  S.  61. 

Service  on  receiving  ship.  —  A  lieutenant- 
commander  in  the  United  States  navy,  by  the 
order  of  the  secretary  of  the  navy  was  di- 
rected to  report  for  duty  as  executive  officer 
on  board  the  United  States  receiving  ship 
Wamash,  at  Boston,  Mass.  The  order  desig- 
nated his  employment  as  "  shore  duty."  The 
duties  of  executive  officer  of  the  vessel  per- 
formed by  the  appointee  were  similar  to  tho* 
of  executive  officers  on  cruising  ships.  Dur- 
ing the  time  he  was  attached  to  the  vessM 
he  was  required  to  have  his  qtiarters  on 
board  and  was  obliged  to  wear  his  unifonn. 
to  mess  there,  and  was  not  permitted  by  the 
rules  of  the  service  to  live  with  his  family. 
Ihe  vessel,  during  the  time  of  the  offirer*« 
service  thereon,  was  not  in  what  is  technically 
known  as  a  commission  for  sea  serWce.  It 
-  was  held  that  the  officer  was  entitled  by  law 
to  pay  for  sea  service.  U.  S.  v.  Strong,  ( 1888) 
125  U.  S.  656. 

Temporary  command  of  vessd  on  coast 
survey.  —  A  naval  officer  assigned  to  shore 
duty  as  hydrographic  inspector  of  the  coast 
survey,  was  ordered  by  the  superintendent 
to  assume  temporary  command,  of  the  vessel 
in  that  service;  his  shore  duty  continued  and 
was  of  the  higher  character  of  the  two.  His 
duty  as  temporary  commanding  officer  did  not 
require  his  continued  presence  on  board,  and 
it  does  not  appear  that  he  lived  on  board,  or 
was  subject  to  the  restrictions,  requirement*, 
or  regulations  of  sea  service.  It  was  held 
that  he  was  only  entitled  to  shore-duty  pay. 
Taussig  V.  U.  S.,   (1903)   38  Ct.  CI.  104. 

An  officer  attached  to  a  vessel  at  aea  and 
not  detached  from  it  by  competent  aathority, 
is  entitled  to  sea  pay  while  temporarily  in  a 
naval  hospital  because  of  wounds  incurred 
in  the  line  of  duty.  Collins  v,  U.  S.,  ( 1902) 
37  Ct.  CI.  222. 


[Lieutenants.^  Lieutenants,  during  the  first  five  years  after  date  of  com- 
mission, when  at  sea,  two  thousand  four  hundred  dollars ;  on  shore  duty,  two 
thousand  dollars ;  on  leave,  or  waiting  orders,  one  thousand  six  hundred  dollars; 
after  five  years  from  such  date,  when  at  sea,  two  thousand  six  hundred  dollars; 
on  shore  duty,  two  thousand  two  hundred  dollars ;  on  leave,  or  waiting  orders, 
one  thousand  eight  hundred  dollars. 


See  note  to  paragraph  1  of  this  section. 

A  lieutenant  in  the  navy  appointed  judge- 
advocate-general  is  entitled  only  to  shore- 
duty  pav.  See  the  Act  of  June  8,  1880,  21 
Stat.  L.*164.  Lemly  v.  U.  S.,  (1893)  28  Ct. 
CI.  468. 

Service  on  school  ship.  —  The  St.  Mary's 
was  a  sailing  vessel  owned  and  employed  by 
the  United  States,  and  had  been  furnished  for 
educational  purposes  by  the  secretary  of  the 
navy  upon  the  application  of  the  governor  of 
the  state  of  New  York,  under  an  Act  of  Con- 


m 


gress.  The  nautical  school  upon  this  vessel 
was  established  by  the  board  of  education  of 
the  city  of  New  York  under  a  state  statute. 
A  lieutenant  in  the  navy  of  the  United 
States,  performing  the  duties  of  executive 
officer  of  such  a  vessel  under  the  orders  of 
the  department  of  the  navy,  was  held  to  be 
entitled,  during  the  whole  period  of  his  ser- 
vice, whether  the  vessel  was  attached  to  a 
wharf  or  was  sailing  on  a  cruise,  to  the  rate 
of  pay  which  the  statute  allowed  to  him 
"  when  at  sea,"  notwithstanding  that  during 
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the  Bame  period  he  also  received  pay  from  the 
state  of  New  York  for  the  performance  of 
the  distinct  but  quite  consistent  duties  of  in- 
structor in  its  nautical  school  upon  this  ves- 
sel, the  performance  of  which  by  naval 
officers  was .  manifestly  contemplated  and  in- 
tended by  the  Act  of  Congress  and  by  the 
orders  of  the  secretary  of  the  navy.  U.  S.  t;. 
Bamette,  (1897)  165  U.  S.  174 


A  iiATal  vessel  always  afloat  on  tide  water, 
frequently  ordered  to  sea,  and  at  all  times 
ready  to  obey  such  orders,  the  officers  and 
crew  messing  and  sleeping  on  board,  and 
maintaining  regulations  and  discipline  of  a 
man  of  war  at  sea,  is  in  sea  service  within 
the  intent  of  this  section.  McRitchie  v,  U. 
S.,  (1887)  23  Ct.  CI.  23 


[Masters.]  Masters,  during  the  first  five  years  after  date  of  commission, 
when  at  sea,  one  thousand  eight  hundred  dollars ;  on  shore  duty,  one  thousand 
five  hundred  dollars;  on  leave,  or  waiting  orders,  one  thousand  two  hundred 
dollars ;  after  five  years  from  such  date,  when  at  sea,  two  thousand  dollars ;  on 
shore  duty,  one  thousand  seven  hundred  dollars;  on  leave,  or  waiting  orders, 
one  thousand  four  hundred  dollars. 

The  title  of  master  was  changed  to  lieu-  The  words  "  date  of  commission "  mean  the 

tenant  by  Act  of  March  3,  1883,  ch.  97,  sea  1,      date    when    the    instrument    was   executed. 
$upra,  p.  247.  Young  t?.  U.  S.,  (1884)  19  Ct.  CI.  146. 

\_Ensigns.']  Ensigns,  during  the  first  five  years  after  date  of  commission, 
when  at  sea,  one  thousand  two  hundred  dollars ;  on  shore  duty,  one  thousand 
dollars;  on  leave,  or  waiting  orders,  eight  hundred  dollars;  after  five  years 
from  such  date,  when  at  sea,  one  thousand  four  hundred  dollars;  on  shore 
duty,  one  thousand  two  hundred  dollars ;  on  leave,  or  waiting  orders,  one  thou- 
sand dollars. 

IMidshipmeiu']  Midshipmen,  after  graduation,  when  at  sea,  one  thousand 
dollars ;  on  shore  duty,  eight  hundred  dollars ;  on  leave,  or  waiting  orders,  six 
hundred  dollars. 

The  title  of  midshipman  was  changed  to  ensign  by  Act  of  March  3,  1883,  ch.  97,  sec.  1, 
9upra,  p.  000. 

[Cadet  midshipmen.]    Cadet  midshipmen,  five  hundred  dollars. 


Act  of  July  16,  1862,  ch.  183,  12  Stat.  L. 
686;  Act  of  July  16,  1870,  ch.  295,  16  Stat. 
L.  334. 

The  title  of  "  cadet  midshipmen "  was 
changed  to  "naval  cadets"  by  Act  of  Aug. 
5,  1882,  ch.  391,  sec.  1,  and  again  to  *' mid- 


shipmen" by  Act  of  July  1,  1902,  ch.  1368 
(see  Naval  Academy),  and  their  pay  pre- 
scribed by  Act  of  March  3,  1887,  ch.  Ill,  and 
Act  of  Aug  5,  1882,  ch.  391,  sec.  1,  infray 
p.  318. 


[Mates.]    Mates,  when  at  sea,  nine  hundred  dollars;  on  shore  duty,  seven 
hundred  dollars;  on  leave,  or  waiting  orders,  five  hundred  dollars. 

Act  of  July  15,  1870,  ch.  295,  16  Stat.  L.  330. 

Increase  in  rate  of  pay.    See  Act  of  Aug.  1,  1894,  ch.  176,  supra,  p.  287. 

[Fleet-officers.]    Fleet-surgeons,  fleet-paymasters,  and  fleet-engineers,  four 
thousand  [f] our  himdred  dollars. 


Act  of  July  16,  1870,  ch.  295,  16  Stat.  L. 
330. 

See  note  to  paragraph  1  of  this  section. 

The  Act  of  June  7,  1900,  31  Stat.  L.  697, 
which  provides  that  the  Navy  Personnel  Act 
shall  not  operate  so  as  to  reduce  the  pay  of 


officers,  extends  to  pay  which  officers  may 
subsequently  become  entitled  to  receive  and 
to  the  pay  of  the  chief  engineer  as  pre- 
scribed by  this  section.  Denig  v.  U.  S., 
(1902)  37  Ct.  CI.  383.  See  also  Littell  v.  U. 
S.,  (1900)  36  Ct.  CI.  22. 


[Medical  directors  and  inspectors;  pay  directors  and  inspectors.]  Medical 
directors,  medical  inspectors,  pay  directors,  and  pay  inspectors,  and  chief 
engineer  having  the  same  rank  as  pay  director  and  pay  inspector,  when  on  duty 
at  sea,  four  thousand  four  hundred  dollars. 
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When  not  at  sea,  the  same  as  surgeons  and  paymasters,  respectively. 

Act  of  July  15,  1870,  ch.  205,  16  SUt.  L.       L.  535,  536;  Act  of  March  3,  1873,  cb.  230,  17 
331;  Act  of  March  3,  1871,  ch.  117,  16  Stat.       Stat.  L.  555. 

See  note  to  paragraph  1  of  this  section. 


[Surgeons,  paymasters,  and  chief  engineers.]  Surgeons,  paymasters,  and 
chief  engineers  who  have  the  same  rank  with  paymasters,  during  the  first  five 
years  after  date  of  commission,  when  at  sea,  two  thousand  eight  hundred  dol- 
lars; on  shore  duty,  two  thousand  four  hundred  dollars;  on  leave,  or  waiting 

-  orders,  two  thousand  dollars ;  during  the  second  five  years  after  such  date,  when 
at  sea,  three  thousand  two  hundred  dollars ;  on  shore  duty,  two  thousand  eight 
hundred  dollars;  on  leave,  or  waiting  orders,  two  thousand  four  hundred  dol- 
lars ;  during  the  third  five  years  after  such  date,  when  at  sea,  three  thousand 

I  five  hundred  dollars;  on  shore  duty,  three  thousand  two  hundred  dollars;  on 
leave,  or  waiting  orders,  two  thousand  six  hundred  dollars ;  during  the  fourth 
five  years  after  such  date,  when  at  sea  three  thousand  seven  hundred  dollars ; 
on  shore  duty,  three  thousand  six  hundred  dollars ;  on  leave,  or  waiting  orders, 
two  thousand  eight  hundred  dollars ;  after  twenty  years  from  such  date,  when 
at  sea,  four  thousand  two  hundred  dollars ;  on  shore  duty,  four  thousand  dollars ; 
on  leave,  or  waiting  orders,  three  thousand  dollars. 


Act  of  July  15,  1870,  ch.  295,  16  Stat.  L. 
330. 

"  When  at  sea  **  and  "  on  shore  duty."  —  A 
paymaster  in  the  navy  was  ordered  to  City 
Point  "for  duty  on  board  the  Ajax  and  the 
other  monitors  off  that  place.  This  eroploy- 
ment  on  shore  duty  is  required  by  public  in- 
terests." It  did  not  appear  what  were  the 
officer's  duties,  nor  whether  he  remained  on 
board  subject  to  the  restrictions  and  condi- 
tion of  an  officer  at  sea;  the  vessels  were  not 
in  any  designated  service;  they  were  lyins 
at  port,  held  in  reserve  for  sea  service  and 
reduced  in  complement.  It  was  held  that  he 
was  not  entitled  to  sea  pay.  The  terms 
"when  at  sea"  and  "on  shore  duty,"  as 
found  in  this  section,  were  intended  to  clas- 
sify duty  with  reference  to  services,  not  mere 
condition  or  location,  and  although  "  at  sea  " 
may  pertain  to  such  an  officer  so  far  as  the 
ship  is  concerned,  if  he  is  lacking  in  the  fur- 
ther qualification  of  being  "  subjected  to  such 
restrictions,  regulations,  and  requirements  as 
are  incident  to  service  at  sea  "  he  is  deficient 
in  one  element  which  is  required  to  entitle 
him  to  sea  pay.  Corwine  v.  U.  S.,  (1889)  24 
Ct  CI.  104. 

In  charge  of  accounts  of  vessels  tempora- 
rily at  anchor.  —  A  naval  paymaster  on  shore 
duty  at  a  navy  yard  is  not  entitled  to  pay 
for  sea  duty,  though  required  by  the  secre- 
tary of  the  navy,  in  addition  to  liis  regular 
duties,  to  take  charge  of  the  accounts  of  cer- 
tain ironclads  temporarily  at  anchor  off  the 


yard  and  in  commission  for  sea  service.    Car- 
penter's Case,   (1879)  15  Ct.  CI.  247. 

Burden  of  proof  as  to  sea  service  or  shore 
duty.  —  The  burden  of  proof  rests  on  the 
claimant  to  disclose  by  his  evidence  the  char- 
acter of  the  service  rendered;  this  is  espe- 
cially true  where  the  officer  directing  him  to 
the  designated  8ervi(;e  classifies  the  duty  as 
"shore  duty."  Corwine  v.  U.  S.,  (1889)  24 
Ct.  CI.  104. 

A  paymaster  at  sea,  but  suspended  from 
duty  pending  an  investigation  of  his  ac- 
counts, is  not  rendering  sea  service,  and  is 
entitled  only  to  waiting-orders  pay.  While 
in  attendance  before  a  court-martial  he  is 
entitled  to  shore-duty  pay.  After  the  oourt- 
martial,  and  awaiting  a  review  of  the  pro- 
ceedings of  the  court  by  the  President,  he  is 
entitled  to  waiting-orders  pay.  Sullivan  9. 
U.  S.,  (1897)  32  Ct.  CI.  402. 

The  place  of  passed  assistant  surgeon  it  an 
office,  and  a  notification  by  the  secretary  of 
the  navy  is  a  valid  appointment  to  it  U.  S. 
V  Moore,  (1878)  95  U.  S.  762.  See  also  Col- 
linses Case,  (1878)  14  Ct.  CI.  568. 

The  phrases  ''after  date  of  appointment" 
and  "from  such  date"  refer  not  to  the  date 
of  his  original  appointment  when  he  enteral 
the  service  as  assistant  surgeon,  but  to  the 
time  of  the  notification  by  the  secretary  of 
the  navy  that  the  appointee  would  thereafter 
be  regarded  as  a  passed  assistant  surgeon. 
U.  S.  t?.  Moore,  (1878)  95  U.  S.  762. 

See  note  to  paragraph  1  of  this  section. 


[Passed  assistant  surgeons,  passed  assistant  paymasters,  and  first  assistant 
engineers,]  Passed  assistant  surgeons,  passed  assistant  paymasters,  and  first 
assistant  engineers,  during  the  first  five  years  after  date  of  appointment,  when 
at  sea,  two  thousand  dollars ;  on  shore  duty,  one  thousand  eight  hundred  dollars ; 
on  leave,  or  waiting  orders,  one  thousand  five  hundred  dollars ;  after  five  years 
from  such  date,  when  at  sea,  two  thousand  two  hundred  dollars;  on  shore  duty, 
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two  thousand  dollars ;  on  leave,  or  waiting  orders,  one  thousand  seven  hundred 
dollars. 

See  note  to  paragraph  1  of  this  section. 

\Assisiwnt  surgeons,  assistcurU  paymasters,  second  assistant  engineers.'] 
Assistant  surgeons,  assistant  paymasters,  and  second  assistant  engineers,  dur- 
ing the  first  five  years  after  ^date  of  appointment,  when  at  sea,  one  thousand 
seven  hundred  dollars;  on  shore  duty,  one  thousand  four  hundred  dollars;  on 
leave,  or  waiting  orders,  one  thousand  dollars ;  after  five  years  from  such  date, 
when  at  sea,  one  thousand  nine  hundred  dollars;  on  shore  duty,  one  thousand 
six  hundred  dollars;  on  leave,  or  waiting  orders,  one  thousand  two  hundred 
dollars. 

See  note  to  paragraph  1  of  this  section. 

[Assistant  surgeons  qualified  for  promotion.]  Assistant  surgeons  of  three 
years'  service,  who  have  been  found  qualified  for  promotion  by  a  medical  board 
of  examiners,  the  pay  of  passed  assistant  surgeons. 

Act  of  March  3,  1S71,  ch.  117,  16  Stat.  L.  635. 
See  note  to  paragraph  1  of  this  section. 

[Naval  constructors,]  Naval  constructors,  during  the  first  five  years  after 
date  of  appointment,  when  on  duty,  three  thousand  two  hundred  dollars;  on 
leave,  or  waiting  orders,  two  thousand  two  hundred  dollars ;  during  the  second 
five  years  after  such  date,  when  on  duty,  three  thousand  four  hundred  dollars ; 
on  leave,  or  waiting  orders,  two  thousand  four  hundred  dollars;  during  the 
third  five  years  after  such  date,  when  on  duty,  three  thousand  seven  hundred 
dollars ;  on  leave,  or  waiting  orders,  two  thousand  seven  hundred  dollars ;  diir- 
ing  the  fourth  five  years  after  such  date,  when  on  duty,  four  thousand  dollars ; 
on  leave,  or  waiting  orders,  three  thousand  dollars;  after  twenty  years  from 
such  date,  when  on  duty,  four  thousand  two  hundred  dollars;  on  leave,  or 
waiting  orders,  three  thousand  two  hundred  dollars. 

See  as  to  rank  and  pay  the  Act  of  March  3,  1889,  ch.  413,  sees.  7,  10,  sujpra,  pp.  250,  251, 
sec.  13,  infra,  p.  322. 

[Assistani  naval  constru^^tors.]  Assistant  naval  constructors,  during  the 
first  four  years  after  date  of  appointment,  when  on  duty,  two  thousand  dollars ; 
on  leave,  or  waiting  orders,  one  thousand  five  hundred  dollars ;  during  the  sec- 
ond four  years  after  such  date,  when  on  duty,  two  thousand  two  hundred  dol- 
lars; on  leave,  or  waiting  orders,  one  thousand  seven  hundred  dollars;  after 
eight  years  from  such  date,  when  on  duty,  two  thousand  six  hundred  dollars ; 
on  leave,  or  waiting  orders,  one  thousand  nine  hundred  dollars. 

[Chaplains.]  Chaplains,  during  the  first  five  years  after  date  of  commis- 
sion, when  at  sea,  two  thousand  five  hundred  dollars ;  on  shore  duty,  two  thou- 
sand dollars;  on  leave,  or  waiting  orders,  one  thousand  six  hundred  dollars; 
after  five  years  from  such  date,  when  at  sea,  two  thousand  eight  hundred  dol- 
lars; on  shore  duty,  two  thousand  three  hundred  dollars;  on  leave,  or  waiting 
orders,  one  thousand  nine  hundred  dollars. 

[Professors  of  mathematics  and  civil  engineers.]  Professors  of  mathematics 
and  civil  engineers,  during  the  first  five  years  after  date  of  appointment,  when 
on  duty,  two  thousand  four  hundred  dollars ;  on  leave,  or  waiting  orders,  one 
thousand  five  hundred  dollars;  during  the  second  five  years  after  such  date, 
when  on  duty,  two  thousand  seven  hundred  dollars ;  on  leave,  or  waiting  orders, 
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one  thousand  eight  hundred  dollars ;  during  the  third  five  years  after  such  date, 
when  on  duty,  three  thousand  dollars;  on  leave,  or  waiting  orders,  two  thou- 
sand one  hundred  dollars ;  after  fifteen  years  from  such  date,  when  on  duty, 
three  thousand  five  hundred  dollars ;  on  leave,  or  waiting  orders,  two  thousand 
six  hundred  dollars. 


Act  of  July  15,  1870,  ch.  296,  16  Stat.  L. 
331. 

Status  of  civil  engineer.  —  The  Acts  of 
July  15,  1870,  16  Stat.  L.  321,  sec.  3,  and  of 
March  3,  1871,  16  Stat.  L.  526,  do  not  seem 
to  have  been  passed  with  the  intention  of 
changing  the  law;  that  is  to  say,  of  altering 
the  legal  status  of  civil  engineers  in  the 
navy,  but  rather  to  define  and  make  certain 


their  position  in  the  navy.  In  other  words, 
the  purpose  of  the  statutes  was  not  to  trans* 
fer  them  from  the  civil  service  to  the  naval 
service,  but  to  elevate  and  dignify  the  posi- 
tion in  the  naval  service.  These  statutory 
provisions  amount  to  the  legislative  recogni- 
tion of  civil  engineers  as  officials  who  were 
and  always  had  been  in  the  navy.  Brown  r. 
•  U.  S.,  (1897)  32  Ct.  CI.  387. 


[Warrant  ojficers,']  Boatswains,  gunners,  carpenters,  and  sail-makers,  dur- 
ing the  first  three  years  after  date  of  appointment,  when  at  sea,  one  thousand 
two  hundred  dollars;  on  shore  duty,  nine  hundred  dollars;  on  leave,  or  waiting 
orders,  seven  hundred  dollars ;  during  the  second  three  years  after  such  date, 
when  at  sea,  one  thousand  three  hundred  dollars ;  on  shore  duty,  one  thousand 
dollars;  on  leave,  or  waiting  orders,  eight  hundred  dollars;  during  the  third 
three  years  after  such  date,  when  at  sea,  one  thousand  four  hundred  dollars ; 
on  shore  duty,  one  thousand  three  hundred  dollars ;  on  leave,  or  waiting  orders, 
nine  hundred  .dollars ;  during  the  fourth  three  years  after  such  date,  when  at 
sea,  one  thousand  six  hundred  dollars ;  on  shore  duty,  one  thousand  three  hun- 
dred dollars;  on  leave,  or  waiting  orders,  one  thousand  dollars;  after  twelve 
years  from  such  date,  when  at  sea,  one  thousand  eight  hundred  dollars;  on 
shore  duty,  one  thousand  six  hundred  dollars ;  on  leave,  or  waiting  orders,  one 
thousand  two  hundred  dollars. 

duty  on  a  vessel  used  for  purposes  of  a  re- 
ceiving ship,  either  by  the  department  or  the 
superintendent,  entitles  the  officer  to  pay  ac- 
cording to  his  grade  as  if  he  were  perform- 
ing duty  at  sea.  Pierce  v.  U.  S.,  (1898)  33 
Ct  CI.  303. 


Act  of  July  15,  1870,  ch.  295,  16  Stat.  L. 
332. 

See,  as  to  rank  and  pay.  Act  of  March  3, 
1899,  ch.  41*3,  sec.  12,  supra,  p.  263,  and  sec. 
13,  infra,  p.  322. 

Service  on  receiving  ship.  —  Assignment  to 


[SecretOrries.']  Secretaries  to  the  Admiral  and  the  Vice-Admiral,  each  two 
thousand  five  hundred  dollars. 

Secretaries  to  commanders  of  squadrons,  two  thousand  dollars. 
Secretary  of  the  Naval  Academy,  one  thousand  eight  hundred  dollars. 

Act  of  July  15,  1870,  ch.  295,  16  Stat.  L.       to  admiral  and  vice-admiral  and  to  command- 
332.  ers  of  squadrons.    See  Act  of  May  4,  1878, 

Officers  detailed  as  secretaries  and  clerks       ch.  91,  sec.  1,  supra,  p.  252. 

[Clerks  to  commanders  of  squadrons,  etc,^  Clerks  to  commanders  of  squad- 
rons and  commanders  of  vessels,  seven  hundred  and  fifty  dollars. 

Act  of  July  15,  1870,  ch.  295,  16  Stat.  L.  332. 
See  note  to  preceding  paragraph. 

[Clerks  to  commandants  of  yards  and  stations.]  First  clerks  to  com- 
mandants of  navy-yards,  one  thousand  five  hundred  dollars. 

Second  clerks  to  commandants  of  navy-yards,  one  thousand  two  hundred 
dollars. 

Clerk  to  commandant  of  navy-yard  at  Mare  Island,  one  thousand  eight  hun- 
dred dollars. 

Clerks  to  commandants  of  naval  stations,  one  thousand  five  hundred  dollars. 


Act  of  July  15,  1870,  ch.  295,  16  Stat.  L.  332. 
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{^Clerks  to  paymasters  of  yards  and  stations.]  Clerks  to  paymasters  a1 
navy-yards,  Boston,  New  York,  Philadelphia,  and  Washington,  one  thousand  six 
hundred  dollars ;  Kittery,  Norfolk,  and  Pensacola,  one  thousand  four  hundred 
dollars;  Mare  Island,  one  thousand  eight  hundred  dollars. 

Clerks  to  paymasters,  at  other  stations,  one  thousand  three  hundred  dollars. 

Act  of  July  15,  1870,  ch.  296,  16  Stat.  L.  332. 

{^Clerks  to  paymasters  of  receiving-ships,  etc.]  Clerks  to  paymasters  of 
receiving-ships  at  Boston,  New  York,  and  Philadelphia,  one  thousand  six  hun- 
dred dollars;  at  Mare  Island,  one  thousand  eight  hundred  dollars;  of  other 
receiving-ships,  one  thousand  three  hundred  dollars. 

Act  of  July  15,  1870,  ch.  296,  16  Stat.  L.  332. 

[Clerks  to  paymasters  of  vessels.]  Clerks  to  paymasters  on  v^sels  of  the 
first  rate,  one  thousand  three  hundred  dollars;  on  vessels  of  the  second  rate, 
one  thousand  one  hundred  dollars;  on  vessels  of  the  third  rate,  and  supply- 
vessels  and  store-ships,  one  thousand  dollars. 

Act  of  July  15,  1870,  ch.  295,  16  Stat.  L.  332. 

[Clerks  to  fleet  paymasters.]  Clerks  to  fleet  paymasters,  one  thousand  one 
hundred  dollars. 

Act  of  July  15,  1870,  ch.  295,  16  Stat.  L.  332. 

[Clerks  to  paymasters  at  Asylum  amd  Academy.]  Clerks  to  paymasters  at 
the  Naval  Academy  and  Naval  Asylum,  one  thousand  three  hundred  dollars. 

Act  of  July  15,  1870,  ch.  295,  16  Stat.  L.  332. 

[Clerks  to  inspectors.]  Clerks  to  inspectors  in  charge  of  provisions  and 
clothing,  at  navy-yards,  Boston,  New  York,  Philadelphia,  and  Washington, 
one  thousand  six  hundred  dollars ;  to  inspectors  in  like  charge  at  other  inspec- 
tions, one  thousand  three  hundred  dollars. 

[Cadei  engineers.]  Cadet  engineers:  before  final  academic  examination, 
five  hundred  dollars ; 

After  final  academic  examination,  and  until  warranted  as  assistant  engi- 
neers, when  on  duty  at  sea,  one  thousand  dollars ;  on  shore  duty,  eight  hundred 
dollars;  on  leave,  or  waiting  orders,  six  hundred  dollars.      [R.  8,] 


Act  of  July  16,  1862,  ch.  183,  12  Stat.  L. 
586;  Act  of  July  4,  1864,  ch.  252,  13  Stat. 
L.  393;  Act  of  March  3,  1865,  ch.  124,  13 
Stat.  L.  539;  Act  of  July  15,  1870,  ch.  295,  16 
Stat.  L.  330,  332. 

Cadet  engineersy  change  of  designation  to 
naval  cadets.  See  Act  of  Aug.  5,  1882,  ch. 
391,  eec.  1,  under  Naval  Academy.  Pay, 
see  Act  of  March  3,  1887,  ch.  Ill,  and  Act  of 
Aug.  5,  1882,  ch.  391,  sec.  1,  infra,  p.  318. 


Graduation  before  Act  of  Aug.  5,  x88a. — 
Cadet  engineers  who  had  finished  their  four 
years'  course  at  the  naval  academy,  passed 
their  final  academic  examination,  and  re- 
ceived their  diplomas  before  the  passage  of 
the  Act  of  Aug.  5,  1882,  22  Stat.  L.  285,  be- 
came "  graduates  "  and  were  not  made  naval 
cadets  by  that  Act!  They  are  therefore  en- 
titled to  the  pay  provided  by  this  section. 
Leopold  17.  U.  S.,  (1883)  18  Ct.  CI.  54a 


[Admiral.]  *  *  *  For  the  pay  and  allowances  prescribed  by  law  of 
oflBcers  *  *  *  including  the  admiral  of  the  Navy,  whose  pay  and  allow- 
ances shall  be  the  same  as  those  received  bv  the  last  General  of  the  United 
States  Army;     *     *     *     [50  Stat.  L.  1021] 

This  10  from  the  Naval  Appropriation  Act  of  March  3,  1899,  ch.  421. 
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\_P(iy  of  cadet-midshipmen  at  sea,"}  That  cadetrmidshipmen,  during  such 
period  of  their  course  of  instruction  as  they  shall  be  at  sea  in  other  than  practice 
ships,  shall  each  receive  as  annual  pay  not  exceeding  nine  hundred  and  fifty 
dollars.     *     *     *     [19  Stat.  L. '390.'] 

This  is  from  the  Naval  Appropriation  Act  Change  of  title  to  midshipmen.    See  Act  of 

of  March  3,  1877,  ch.  111.  July  1,  1902,  ch.  1368,  under  Naval  Acad- 

EMT. 


[Sec.  1.]  [Pay  of  naval  cadets.]  *  *  *  That  the  pay  of  naval  cadets 
shall  be  that  now  allowed  by  law  to  cadet-midshipmen.  *  *  *  [^jg  8taL 
L.  285.] 

This  is  from  the  Naval  Appropriation  Act  of  Aug.  5,  1882,  ch.  391, 
See  note  to  preceding  section. 


[Credit  of  time  for  regular,  volunteer,  and  other  service.]  *  *  *  And 
all  officers  of  the  Navy  shall  be  credited  with  the  actual  time  they  may  have 
served  as  officers  or  enlisted  men  in  the  regular  or  volunteer  Army  or  Navy, 
or  both,  and  shall  receive  all  the  benefits  of  such  actual  service  in  all  respects 
in  the  same  manner  as  if  all  said  service  had  been  continuous  and  in  the  regular 
Navy  in  the  lowest  grade  having  graduated  pay  held  by  such  officer  since  last 
entering  the  service:  Provided,  That  nothing  in  this  clause  shall  be  so  con- 
strued as  to  authorize  any  change  in  the  dates  of  commission  or  in  the  relative 
rank  of  such  offices:  Provided  further.  That  nothing  herein  contained  shall 
be  so  construed  as  to  give  any  additional  pay  to  any  such  officer  during  the  time 
of  his  service  in  the  volunteer  army  or  navy.     *     *     *     [22  Stat.  L.  JflS.  ] 


This  is  from  the  Naval  Appropriation  Act 
of  March  3,  1883,  ch.  97.  The  paragraph  in  a 
slightly  diiferent  form  first  appeared  in  Act 
of  Aug.  5,  1882,  ch.  391,  22  Stat.  L.  287. 

Volunteer  officers  transferred. —r  Credit  for 
service,  see  R.  S.  sec.  1412,  supra,  p.  266. 

Retroactive.  —  The  statute  is  retroactive  in 
its  operation.  "  It  is,  we  think,  quite  impos- 
sible for  the  claimant  to  *  receive  all  the  bene- 
fits *  *  ♦  in  all  respects,'  which  the 
clause  intends  him  to  receive,  if  the  clause 
should  be  held  to  be  prospective  only  in  its 
operation."  Hawkins  t?.  U.  S.,  (1884)  19  Ct. 
CI.  611.  But  see  McDonald's  Case,  (1883)  17 
Op.  Atty.-Gen.  555. 

The  laws  governing  the  pay  of  retired  offi- 
cers are  not  changed  by  this  statute.  An 
officer  in  the  navy  who  was  retired  in  the 
first  five  years  of  service  from  a  rank  having 
longevity  pay,  but  who  was  continued  on  ac- 
tual duty  until  he  passed  into  his  second 
five  years  of  service,  is  not  entitled,  under  the 
statute,  to  a  greater  rate  of  pay  after  active 
service  ceaBes  than  seventy -five  per  centum 
of  the  pay  of  the  grade  or  rank  which  he  held 
at  the  time  of  retirement.  Roget  t?.  U.  S., 
(1893)  148  U.  S.  169.  See  also  Thornley  v. 
U.  S.,  (1885)   113  U.  S.  310. 

An  officer  of  the  navy  who  resigns  one 
office  the  day  before  his  appointment  to  a 
higher  one,  though  in  a  different  branch  of 
the  service,  is  only  entitled  to  pay  as  of  the 
lowest  grade  having  graduated  pay  held  by 


him  since  he  entered  the  service.  The  habit- 
ual requirement  of  such  a  resignation  by  the 
navy  department  as  a  preliminary  to  a  new 
appointment  puts  it  beyond  doubt  that  the 
actual  service  from  the  time  of  first  entering 
the  navy  is  for  a  single  and  continuous 
period  within  the  meaning  of  the  statute.  U. 
S.  V,  Alg^r,  (1894)  152  U.  S.  362,  reafHrming 
on  petition  for  rehearing,  U.  8.  v.  Alger, 
(1894)  151  U.  S.  362,  and  U.  S.  v.  Stahl, 
(1894)   151  U.  S.  366. 

Officer  dead  at  time  of  enactment  of  stat- 
ute.—  There  is  nothing  either  in  the  circum- 
stances surrounding  the  passage  of  the  Act, 
or  the  conditions  existing  at  the  time,  or 
in  the  language  used  in  the  law  itself,  to  in- 
dicate that  Congress  meant  to  make  the  stat- 
ute applicable  to  any  but  officers  of  the  navy 
living  at  the  time.  Rich  v.  U.  S.,  (1898)  33 
Ct.  CI.  191. 

Service  in  the  army  or  navy.  —  One  who 
has  served  either  in  the  army  or  the  nav}',  or 
part  in  one  and  part  in  the  other,  is  entitled 
to  receive  compensation  on  the  basis  of  ser- 
vices coming  within  the  statute.  U.  S.  ff. 
Dunn,  (1887)  120  U.  S.  249. 

Service  in  the  marine  corps.  —  One  who  has 
served  as  a  drummer  in  the  navy  is  entitled 
to  credit  for  the  time  previously  served  by 
him  as  an  enlisted  man  in  the  marine  corps. 
U.  S.  V.  Dunn,  (1887)  120  U.  S.  249. 

Civil  engineers  in  the  navy  prior  to  the  Act 
of  March  2, 1867,  sec.  1413,  R  S.,  were  officers 
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and  were  in  the  naval  service  within  the  in- 
tent of  this  statute.  Brown  v.  U.  S.,  (1807) 
32  Ct.  CI.  380. 

A  contract  surgeon  in  the  army  ia  not  an 
<tflceT  within  the  meaning  of  the  statute,  and 
is  not  to  be  credited  with  such  service  in  the 
computation  of  his  longevity  pay.  The  rela- 
tions of  the  claimant  to  the  army  were  de- 
pendent upon  a  contract  of  the  ordinary 
sense  of  the  term.  He  had  no  rank,  but  as  a 
part  of  his  compensation  he  was  to  receive 
the  fuel  and  quarters  of  an  assistant  surgeon 
of  the  rank  of  first  lieutenant,  and  mileage 
when  traveling  under  orders  and  not  with 
troops.  But  these  incidents  were  a  part  of 
his  contract  compensation,  and  he  received 
them  because  they  were  provided  in  the  con- 
tract as  a  measure  of  compensation.  Byrnes 
V.  U.  S.,  (1891)  26  a.  CI.  302. 

Service  as  cadet  midshipman.  —  A  cadet 
midshipman  appointed  June  6,  1873,  gradu- 
ated at  tjie  naval  academy  June  18,  1879,  and 
appointed  ensign  Nov.  15,  1881,  is  entitled  to 
credit  in  his  grade  of  ensi^  with  the  time  of 
his  service  as  cadet  midshipman.  A  midship- 
man is  an  officer  within  the  meaning  of  tlie 
statute.  U.  a  V.  Cook,  (1888)  128  U.  S.  264. 
See  also  U.  S.  v.  Baker,  (1888)  125  U.  S.  646. 

A  paymaster's  clerk  is  an  officer  of  the 
navy  within  the  meaning  of  the  statute. 
**We  think  the  words  'officers  or  enlisted 
men  in  the  regular  or  volunteer  army  or 
navy,  or  both,'  was  intended  to  include  all 
men  regularly  in  service  in  the  army  or  navy, 
and  that  the  expression  'officers  or  enlisted 
men '  is  not  to  be  construed  distributively  as 
requiring  that  a  person  should  be  an  enlisted 
man  or  an  officer  nominated  and  appointed 
by  the  President,  or  by  the  head  of  a  depart- 
ment, but  that  it  was  meant  to  include  all 
men  in  service,  either  by  enlistment  or  regu- 
lar appointment  in  the  army  or  navy.  We 
are  of  opinion  that  the  word  '  officer '  is  used 
in  that  statute  in  the  more  general  sense 
which  would  include  a  paymaster's  clerk; 
that  this  was  the  intention  of  Congress  in 
its  enactment,  and  that  the  collocation  of  the 
words  means  this,  especially  when  it  is  added 
that  they  'shall  receive  all  the  benefits  of 
such  actual  service  in  all  respects  and  in  the 
same  manner  as  if  said  service  had  been  con- 
tinuous and  in  the  regular  navy.' "  U.  S.  v. 
Hendee,  (1888)  124  U.  S.  313.  See  also  John- 
son V.  Sayre,  (1895)  158  U.  S.  117. 

Service  as  an  apprentice.  —  A  warrant  offi- 
cer in  the  navy,  a  carpenter,  is  not  entitled 
to  be  credited  with  the  time  he  served  as  an 
apprentice  in  the  navy  yard.  Such  appren- 
tices are  not  enlisted  within  the  meaning  of 
the  statute.  "  In  the  absence  of  any  law  pro- 
viding for  the  enlistment  of  boys  into  the 
navy,  to  be  employed  as  apprentices  in  the 
navy  yard,  the  fact  that  claimant's  connec- 
tion with  the  service  was  founded  on  the  or- 
dinary contract  of  apprenticeship,  that  he 
took  no  oath,  and  was  not  subject  to  the 
performance  of  any  military  duty  or  subject 
to  the  restrictions  of  military  life;  that  he 
was  not  amenable  to  the  highest  obligation 
of  a  soldier  —  cofntinued  service — and  that 
his  whole  duty  was  the  result  of  a  contract 
or  agreemeirt  made  by  him  and  his  father. 


founded  on  the  regulations  of  the  navy,  we 
determine  as  a  conclusion  of  law  that  he  does 
not  come  within  the  Act  of  March  3,  1883,  and 
his  petition  is  therefore  dismissed."  Davis 
V.  U.  S.,  (1892)  28  Ct.  CI.  21. 

Lowest  grade  having  graduated  pay.  —  The 
plaintiff  was  a  commander  in  the  navy  of  the 
United  States  with  the  following  entry  of 
record  and  promotion:  In  the  volunteer  ser- 
vice—  acting  master's  mate.  May  7,  1861; 
acting  ensign,  Nov.  27,  1862;  acting  master, 
Aug.  11,  1864;  in  the  regular  service  —  mas- 
ter, March  12,  1868;  lieutenant,  Dec.  18, 
1868;  lieutenant-commander,  July  3,  1870; 
commander,  March  6,  1887.  He  had  never  re- 
ceived any  benefit  of  longevity  pay  under  this 
statute.  Under  the  statute  of  July  16,  1802, 
in  force  up  to  June  30,  1870,  the  pay  of  lieu- 
tenants was  not  granted,  but  by  the  Act  of 
July  15,  1870,  their  pay  and  that  of  lieuten- 
ant-commanders and  other  officers  therein 
mentioned  was  graduated  from  and  after 
June  30,  1870.  It  was  held  that  as  he.  was  a 
lieutenant  during  some  days  succeeding  June 
30,  1870,  when  the  Act  of  July  15  took  effect, 
that  the  lowest  grade  he  held  having  gradu- 
ated pay  was  that  of  lieutenant.  U.  S.  v. 
Green,  (1891)   138  U.  S.  293. 

A  lieutenant-commander  who  has  served 
as  an  officer  in  the  regular  navy  from  Sept. 
21,  1860,  by  continuous  service,  held  the  rank 
of  lieutenant-commander  at  the  time  gradu- 
ated pay  was  given  by  statute  to  officers  of 
that  rank.  By  the  provisions  of  this  statute 
he  is  to  be  credited  with  his  actual  time  of 
service  and  is  to  receive  all  the  benefits  of 
that  service  in  all  respects  in  the  same  man- 
ner as  if  all  of  that  service  had  been  con- 
tinuous in  the  lowest  grade  having  graduated 
pay  held  by  him  since  last  entering  the  ser- 
vice.   U.  S.  V,  Mullan,  (1887)   123  U.  S.  188. 

An  officer  served  in  the  volunteer  navy  as 
acting  mas>ter  from  July  15,  1862,  to  Dec.  16, 
1862;  as  lieutenant  from  Dec.  10,  1862,  to 
April  29,  1865;  as  lieutenant-commander 
from  April  29,  1865,  to  Dec.  8,  1865,  when  he 
was  honorably  discharged;  and  as  acting 
master  from  Nov.  19,  1866,  to  March  12, 
1868;  in  the  regular  navy,  as  master,  from 
March  12,  1868,  to  Dec.  18,  1868;  as  lieuten- 
ant from  Dec.  18,  1868,  to  Feb.  26,  1878;  and 
as  lieutenant-commander  from  Feb.  26,  1878, 
to  March  3,  1883.  The  annual  compensation 
of  master  and  lieutenant  was  fixed  by  statute, 
and  was  not,  during  the  period  of  service  as 
master  or  when  he  became  a  lieutenant  in 
the  regular  navy,  subject  to  be  increased  by 
length  of  previous  service  in  any  particular 
grade.  But  by  the  Act  of  July  15,  1870,  ch. 
295,  now  section  1556,  R.  S.,  the  pay  for 
lieutenants  and  masters  in  the  navy  was 
graduated  according  to  length  of  service  in 
such  position.  When  the  Act  of  July  15, 
1870,  took  effect  the  officer  still  held  the  posi- 
tion of  lieutenant.  But  at  the  passage  of 
the  Act  of  March  3,  1883,  he  was  lieutenant- 
commander,  the -pay  of  which  position  was 
likewise  graduated,  by  the  Act  of  1870,  ac- 
cording to  length  of  service.  It  thus  appears 
that  when  the  rule  of  graduated  pay  was  ap- 
plied by  the  Act  of  1870  to  lieutenants,  mas- 
ters, and  other  officers  of  the  navy,  he  held 
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the  position  of  lieutenant.  That  was  not  the 
lowest  grade  held  by  him  after  "  last  entering 
the  service;"  but  it  was  the  lowest  held  by 
him  after  the  pay  of  officers  of  the  navy  was 
graduated  by  the  Act  of  1870  according  to 
length  of  service.  U.  S.  v,  Rockwell,  (1887) 
120  U.  S.  60. 

The  words  "since  last  entering  the  ser- 
vice" do  not  imply  that  the  officer  to  be  en- 
titled to  the  benefit  of  the  statute  must  have 
entered  the  service  more  than  once.  Where 
an  officer  has  entered  the  service  twice,  the 
second  entry  is  the  last  entry  and  that  entry 
is  to  be  taken  in  applying  the  statute  to  his 
case:  but  where  an  officer  has  entered  the 
service  but  once,  that  entry  is  to  be  taken  as 
the  last  entry  within  the  meaning  of  the 
statute.  U.  S.  v.  Mullan,  (1887)  123  U.  S. 
188. 

Actual  time.  —  The  provisions  that  "offi- 
cers of  the  navy  shall  be  credited  with  the 
actual  time  they  may  have  served,"  excludes 
constructive  service,  and  an  officer  dismissed 
and  reappointed  is  not  in  actual  service  dur- 
ing the  interval  between  his  dismissal  and 
reappointment  within  the  intent  of  the  stat- 
ute, though  a  private  Act  previously  passed 
provides  that  his  service  "  shall  be  considered 
m  every  respect  as  though  he  has  received  a 
warrant"  as  of  a  time  anterior  to  the  date 
of  his  reappointment.  Laws  v.  U.  S.,  (1891) 
27  Ct.  01.  69.  See  also  ( 1894 )  21  Op.  Atty.- 
Gen.  103. 

The  percentage  of  their  pay  allowed  to  offi- 
cers for  commutation  of  all  allowances  ex- 
cept for  mileage  and  traveling  expenses  un- 
der orders  constitu'tes  no  part  of  the  pay 
proper  of  officers,  and  was  designed  to  meet 
certjBun  expenses  that  would  necessarily  be 
incurred  in  the  discharge  of  their  duties. 
That  percentage  is  to  be  ascertained  by  refer- 
ence to  the  amount  staitedly  received  by  the 
officer  as  statutory  pay  at  the  time  the  gen- 
eral order  allowing  it  wajs  in  force,  and  is  not 
to  be  increased  by  the  addit'jonal  compensa- 
tion allowed  by  this  statute.  U.  S.  t*.  Allen, 
(1887)  123  U.  S.  346.  See  also  U.  S.  v.  Phil- 
brick,  (1887)  120  U.  S.  52. 

Statute  deals  with  grade  for  length  of  ser- 
vice and  additional  pay.  —  The  claimant  was 
appointed  acting  assistant  paymaster  in  the 
volunteer  navy  Jan.  30,  18&I;  assistant  pay-, 
master,  March  2,  1867;  passed  assistant  pay- 
master, Feb.  10,  1870;  and  paymaster  in  the 
regular  navy,  May  29,  1882.  He  was  continu- 
ously in  the  navy  from  the  time  of  his  first 
appointment  to  the  time  of  the  suit.  It  was 
held  that  the  claimant  did  not  have  the  right 
to  the  pay  of  the  several  grades  he  might 
have  reached  if  his  appointments  in  the  regu- 
lar navy  were  treated  as  having  been  made 
at  the  date  of  his  entry  into  the  volunteer 
service.  The  statute  deals  with  grade  for 
the  length  of  service  and  the  additional  pay 
which  arises  therefrom,  and  not  with  the 
matter  of  regular  salary,  and  has  no  refer- 
ence to  benefits  derived  from  promotion  to 
different  grades,  but  is  confined  to  the  lowest 
grade  having  graduated  pay.  Barton  v.  U. 
§.,  (1880)   129  U.  S.  240. 

Credit  for  fonn?r  service.  —  The  claimant 
was  appointed  acting  master's  mate  Aug.  20, 


1864,  and  served  as  such  six  years, 
months,  and  eight  days.  Prior  to  this  time  be 
had  served  in  some  inferior  position  in  the 
navy  about  two  years.  Under  a  private  Act 
he  was  duly  appointed  and  commissioned  a 
master  on  the  retired  list  of  the  navy  on 
March  28,  1871.  It  was  held  that  the  claim- 
ant was  entitled  to  have  his  former  serrice 
credited  to  him  as  master.  Bradbury  v.  U. 
S.,  (1885)  20  Ct.  01.  187. 

This  statute  does  not  require  or  authorize 
a  restatement  of  the  pay  accounts  of  an  offi- 
cer of  the  navy  who  served  in  the  regular  or 
volunteer  army  or  navy,  so  as  to  give  him 
credit  in  the  grade  held  by  him,  prior  to  ita 
passage,  for  the  time  he  served  in  the  army 
or  navy  before  reaching  that  grade.  Con- 
gress only  intended  to  give  him  credit  in  the 
grade  held  by  him,  after  these  Acts  took  effect 
for  all  prior  services,  whether  as  an  enlisted 
man  or  officer,  counting  such  services,  how- 
ever separated  by  distinct  periods  of  time, 
as  if  they  had  been  continuous  and  in  the 
regular  navy  in  the  lowest  grade  having  IH^ul- 
uated  pay  held  by  him  since  last  enterin|? 
the  service.  U.  S.  v.  Foster,  (1888)  128  U- 
S.  4?5. 

"The  claimant  sues  for  a  higher  rate  of 
pay  as  an  assistant  paymaster  in  the  navy 
than  has  been  allowed  him,  and  bases  his 
claim  on  service  in  the  volunteer  and  reg^ular 
army  of  the  United  States  for  five  years, 
eight  months,  and  eleven  days  before  he  was 
appointed  into  the  navy,  for  which  he  has 
never  been  credited  in  the  computation  and 
allowance  of  his  pay  as  assistant  paymaster. 
*  *  *  When  the  claimant  entered  the 
navy,  the  pay  of  an  assistant  paymaster  was, 
and  continued  to  be  until  Julv  15,  1870: 
For  the  first  five  years  after  date  of  com- 
mission, at  sea,  $1,300;  on  other  duty,  $1,000; 
on  leave  or  waiting  orders,  $800.  After  five 
years  from  date  of  commission,  at  sea, 
$1,500;  on  other  duty,  $1,200;  on  leave  or 
waiting  orders,  $1,000.  Since  July  15,  1870, 
the  pay  of  that  officer  has  been:  For  the 
first  five  years  after  date  of  appointment,  at 
sea,  $1,700;  on  shore  duty,  $1,400;  on  leave 
or  waiting  orders,  $1,000.  After  five  years 
from  such  date,  at  sea,  $1,900;  on  shore  duty.. 
$1,600;  on  leave  or  waiting  orders,  $1,200. 
When  the  claimant  was  appointed  assistant 
paymaster,  his  previohs  military  service  en- 
titled him,  while  he  held  that  office,  to  re- 
ceive the  rate  of  pay  allowed  by  law  after 
five  years  from  the  date  of  his  appointment." 
Jordan  v.  U.  S.,  (1884)   19  Ct.  CI.  621. 

On  June  26,  1861,  the  claimant  was  ap- 
pointed a  master's  mate  in  the  volunteer 
navy  of  the  United  States  and  served  in  that 
capacity  until  May  25,  1862,  when  he  was 
appointed  an  acting  master,  in  which  capacity 
he  served  until  Nov.  29,  1865,  when  lie  was 
honorably  discharged.  On  Feb.  11,  1871,  ho 
was  warranted  a  boatswain  in  the  re|^lar 
navy  and  has  ever  since  held  that  position. 
It  was  held  that  he  must  be  considered  as 
having,  when  appointed  boatswain,  already 
served  through  the  first  triennial  period  of 
graduated  pay  (see  section  1556,  B.  S.)  and 
as  being  entitled,  from  the  date  of  his  war- 
rant, to  the  pay  of  the  second  period,  and,  in 
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each  succeeding  three-year  period  after  the  volunteer  service;   it  seems  to  indicate  that 

date  of  his  appointment,  to  the  pay  of  the  the  officer  should,  in  the  regular  navy,  have 

grade  next  ahove  that.     Hawkins  i?.  U.  S.,  whatsoever    benefit    in    the    matter    of    pay 

(1884)  19  Ct.  CI.  611.  would    legitimately    result    in    giving    him 

Credit  for  yolnnteer  service.  —  The  further  credit  for  his  voluntary   service.     Hawkins 

proviso  is  limited  to  merely  forbidding  the  r.  U.  S.,  (1884)  19  Ct.  CI.  611. 
allowance  of  additional  pay  for  the  time  of 


{Benefit  of  previous  service  to  officers  recuppoinled,^  That  all  officers  who 
have  been  or  may  be  appointed  to  any  corps  of  the  Navy  or  to  the  Marine  Corps 
after  service  in  a  different  corps  of  the  Navy  or  of  the  Marine  Corps  shall  have 
all  the  benefits  of  their  previous  service  in  the  same  manner  as  if  said  appoint- 
ments were  a  reentry  into  the  Navy  or  into  the  Marine  Corps :  *  *  *  [^p 
Stat.  L.  S61.'\ 

This  is  from  the  Naval  Appropriation  Act  ing  promotion  in  the  marine  corps,  as  well 

of  June  10,   1896,  ch.  399.     A  similar  pro-  as  in  the  navy  proper,  for  the  time  of  service 

vision,  with  the  exception  of  its  application  of  such  person  as  a  cadet  at  the  naval  acad- 

to  the  marine  corps,  appeared  in  the  Act  of  emy  and  at  sea  anterior  to  commission,  in 

Joly  26,  1894,  ch.  165,  28  Stat.  L.  123.  making  the  promotions  provided  for  by  the 

Credit  for  time  of  service  as  cadet  and  at  Act  of  March  3,  1899.     (1899)  22  Op.  Atty.- 

—  Credit  should  be  given  a  person  seek-  Gen.  378. 


[Sec.  1.]  [Pay  of  assistant  surgeons  not  in  line  of  promotion.]  ♦  *  ♦ 
Two  assistant  surgeons  not  in  the  line  of  promotion,  who  shall  hereafter,  after 
fifteen  years^  service,  he  entitled  to  receive,  as  annual  pay,  when  at  sea,  two 
thousand  one  hundred  dollars,  when  on  shore  duty,  one  thousand  eight  hundred 
dollars,  and  when  on  leave  or  waiting  orders,  one  thousand  six  hundred  dollars : 
*    *     *     [22  Stat.  L.  ^72.] 

This  is  from  the  Naval  Appropriation  Act       March  3,  1899,  ch.  413,  sec.  13,  infra,  p.  322, 
of  March  3,  1883,  ch.  97.     But  see  Act  of       as  to  pay  of  officers  on  active  list. 


An  act  to  amend  section  fifteen  hundred  and  fifty-six  of  the  Revised  Statutes,  giving  longevity 

pay  to  certain  officers  of  the  Navy. 

{Act  of  March  3,  X885,  ch.  350f  23  Stat.  L.  436.1 

[Passed  assistant  engineers  of  Navy  to  have  increased  longevity  pay.]  That 
from  and  after  the  passage  of  this  act  the  passed  assistant  engineers  of  the 
Navy  shall  receive  during  the  third  five  years  after  the  date  from  which  they 
take  rank  as  passed  (first)  assistants,  when  at  sea,  two  thousand  four  hundred 
and  fifty  dollars ;  on  shore  duty,  two  thousand  two  hundred  and  fifty  dollars ; 
on  leave  or  waiting  orders,  one  thousand  nine  hundred  dollars.  During  and 
after  the  fourth  five  years  from,  such  date,  when  at  sea,  two  thousand  seven 
hundred  dollars;  on  shore  duty,  two  thousand  three  hundred  and  fifty  dollars; 
on  leave  or  waiting  orders,  one  thousand  nine  hundred  and  fifty  dollars.  And 
section  fifteen  hundred  and  fifty-six  of  the  Revised  Statutes  is  hereby  amended 
accordingly.      [23  Stat.  L.  1^36.] 

The   officers   of  the   engineer   corps   were      their  pay  fixed  by  sec.  13  of  the  same  Aet^ 
transferred  to  the  line  by  Act  of  March  3,       infra,  p.  322. 
1809,  eh.  413,  sees.  1-7,  supra,  p.  249,  and 
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Sec.  13.  [Pay  of  officers  of  the  line.  Medical  and  Pay  Corps  —  naval 
chaplains  —  prize  and  bounty  abolished — existing  pay  —  retired  officers.^ 
That,  after  June  thirtieth,  eighteen  hundred  and  ninety-nine,  commissioned 
officers  of  the  line  of  the  Navy  and  of  the  Medical  and  Pay  Corps  shall  receive 
the  same  pay  and  allowances,  except  forage,  as  are  or  may  be  provided  by  or  in 
pursuance  of  law  for  the  officers  of  corresponding  rank  in  the  Army :  Provided, 
That  such  officers  when  on  shore  shall  receive  the  allowances,  but  fifteen  per 
centum  less  pay  than  when  on  sea  duty;  but  this  provision  shall  not  apply  to 
warrant  officers  commissioned  under  section  twelve  of  this  Act:  Provided 
further,  That  when  naval  officers  are  detailed  for  shore  duty  beyond  seas  they 
shall  receive  the  same  pay  and  allowances  as  are  or  may  bo  provided  by  or  in 
pursuance  of  law  for  officers  of  the  Army  detailed  for  duty  in  similar  places: 
Provided  further.  That  naval  chaplains,  who  do  not  possess  relative  rank,  shall 
have  the  rank  of  lieutenant  in  the  Navy ;  and  that  all  officers,  including  warrant 
officers,  who  have  been  or  may  be  appointed  to  the  Navy  from  civil  life  shall, 
on  the  date  of  appointment,  be  credited,  for  computing  their  pay,  with  five 
years'  service.  And  all  provisions  of  law  authorizing  the  distribution  among 
captors  of  the  whole  or  any  portion  of  the  proceeds  of  vessels,  or  any  property 
liereaf ter  captured,  condemned  as  prize,  or  providing  for  the  payment  of  bounty 
for  the  sinking  or  destruction  of  vessels  of  the  enemy  hereafter  occurring  in 
time  of  war,  are  hereby  repealed :  And  provided  further,  That  no  provision 
of  this  Act  shall  operate  to  reduce  the  present  pay  of  any  commissioned  officer 
now  in  the  Navy;  and  in  any  case  in  which  the  pay  of  such  an  officer  would 
otherwise  be  reduced  he  shall  continue  to  receive  pay  according  to  existing 
law :  And  provided  further,  That  nothing  in  this  Act  shall  operate  to  increase 
or  reduce  the  pay  of  any  officer  now  on  the  retired  list  of  the  Navy.  \^S0  St€U, 
L.  1006.] 


This  18  from  the  navy  personnel  Act  of 
March  3,  1899,  ch.  413.  For  reference  to 
entire  Act,  see  siipra,  p.  249. 

Pay  of  no  officer  reduced.  —  See  amendment 
to  this  section  in  the  text  immediately  fol- 
lowing. 

The  normal  pay  of  officers  of  the  navy  un- 
der this  statute  is  the  higher,  that  is,  sea- 
service  pay.  The  exceptional  pay  is  for  shore 
service.  Ryan  v,  U.  S.,  (1903)  38  Ct.  CI. 
143. 

Additional  pay  allowed  to  army  officers.  — 
The  aid  to  a  rear-admiral  is  entitled  to  the 
same  additional  pay  as  is  given  by  section 
1261,  R.  S.,  to  an  aid  to  a  major-general. 
Crosley  v.  U.  S.,  (1903)   38  Ct.  CI.  82. 

Mounted  pay.  —  This  section,  read  in  con- 
nection with  section  1168,  R.  S.,  which  pro- 
vides that  assistant  surgeons  shall  rank  with 
lieutenants  of  cavalry  for  the  first  three 
years  of  service  and  with  captains  of  cavalry 
after  three  yeara  of  service,  fixes  the  rank 
and  pay  of  an  assistant  surgeon.  The  only 
exception  in  this  statute  against  the  officer 
in  the  navy  is  that  he  shall  not  receive  forage, 
it  being  in  contemplation  of  Congress  that 
the  navy  officer  was  not  necessarily  a 
mounted  officer,  and,  therefore,  an  exception 
is  made  against  him  in  the  allowance  of 
forage.  He  is  entitled  to  **  mounted  "  pay 
given  by  section  1281,  R.  S.  Richardson  v, 
U.  S.,  (1903)  38  Ct.  CI.  182.  See  also  Cros- 
ley V.  U.  S.,  (1903)   38  Ct.  CI.  83. 

An  acting  assistant  surgeon  with  tempo- 


rary service  at  the  time  this  statute  was 
passed  is  not  entitled  to  the  mounted  pay 
given  by  the  statute  to  surgeons  in  the  navy. 
Taylor  t?.  U.  S.,  (1903)  38  Ct.  CI.  156. 

Rank  and  pay  of  rear-admirals.  —  This  sec- 
tion is  in  general  terms,  and  the  language 
here  used  does  not  indicate  that  it  waa  the 
intention  of  Congress  to  abrogate  the  special 
provision  made  in  section  7  for  the  rear- 
admirals  "  embraced  in  the  nine  lower  num- 
bers of  that  grade;"  and  special  provision 
having  been  made  for  them,  it  cannot  be  held 
that  a  subsequent  general  statute,  much  leas 
in  the  same  Act,  was  intended  to  alter  or  re- 
peal the  special  provision  so  made.  Rodgers 
V.  U.  S.,  (1901)  38  Ct.  CI.  278,  affirmed 
(1902)   185  U.  S.  92. 

This  section  makes  no  distinction  in  the 
rank  of  rear-admirals,  but  does  of  pay;  and 
the  provision  of  section  11  which  authorizes 
the  retirement  of  certain  officers  with  the 
rank  and  retired  pay  **  of  the  next  higher 
grade "  must  be  interpreted  with  reference 
to  that  distinction.  Lowe  v.  U.  8.,  (1003) 
38  Ct.  CI.  170. 

Credit  with  five  years'  sernce  retrospective. 
—  The  provision  that  all  officers  who  have 
been  or  may  be  appointed  to  the  navy  from 
civil  life  shall,  on  the  date  of  appointment, 
be  credited  with  five  years*  service  must 
be  given  a  retrospective  effect.  The  object 
of  the  Act  is  not  to  readjust  the  pay  of  offi- 
cers within  the  classes  named,  or  to  glme 
them  a  gratuity  for  past  services,  but  tbe 
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credit  is  solely  given  for  the  purpose  of 
"  oomputiiig  their  pay/'  and  this  is  to  be 
read  m  the  light  of  the  purview  of  the  stat- 
I2te  wherein  its  operation  is  declared  to  be 
effective  from  the  beginning  of  the  coming 
fiscal  year.  White  r.  U.  S.,  (1903)  191  U. 
S.  553. 

Computing  pay  on  credit  of  five  years'  ser- 
vice.—  Congress  intended  that  all  officers 
who  have  been  or  may  be  appointed  from 
civil  life  sliall,  on  the  date  of  appointment, 
be  credited  with  five  years'  service,  for  the 
purpose  of  computing  their  pay,  after  June 
30,  1899.  "  The  words  *  for  computing  their 
pay'  limit  the  operation  of  the  language  to 
-Uture  pay,  and  while  those  theretofore  ap- 
pointed are  entitled  to  be  credited  with  five 
years?  service  equally  with  those  thereafter 
appointed,  yet  such  credit  can  only  be  given, 
for  the  purpose  of  computing  their  pay,  after 


June  30,  1899.  Hence,  those  on  that  date 
who  were  receiving  their  maximum  pay  will 
necessarily  be  excluded  from  its  provisions." 
Royce  v,  U.  S.,   (1901)    36  Ct.  CI.  336. 

The  term  "beyond  seas"  includes  those 
who  have  been  assigned  to  shore  duty  in  the 
Philippine  Islands.  Irwin  v.  U.  S.,  (1903) 
38  Ct.  CI.  100. 

Sea  rations.  —  Sections  1578  and  1585, 
granting  to  naval  officers  while  at  sea  a 
ration,  are  inconsistent  with  and  repugnant 
to  this  statute  substituting  army  pay  and 
allowances  for  the  pay  and  allowances  there- 
tofore allowed  to  officers  of  the  navy,  and  are 
necessarily  repealed  by  implication.  Thomas 
V,  U.  S.,  (1903)  38  Ct.  CI.  130.  See  also 
Richardson  v.  U.  S.,  (1903)  38  Ct.  CI.  182. 

Section  1571,  R.  S.,  defining  sea  service,  is 
not  repealed  or  modified  by  this  statute. 
Ryan  v.  U.  S.,  (1903)  38  Ct.  CI.  143. 


[Pay  of  officers  not  reduced,^  *  *  *  Section  thirteen  of  the 
Act  approved  March  third,  eighteen  hundred  and  ninety-nine,  entitled 
"  An  Act  to  reorganize  and  increase  the  efficiency  of  the  personnel  of  the 
Navy  and  Marine  Corps  of  the  United  States,"  is  hereby  so  amended 
as  to  provide  that  nothing  therein  contained  shall  operate  to  reduce  the 
pay  which',  but  for  the  passage  of  said  "Act,  would  have  been  received 
by  any  commissioned  officer  at  the  time  of  its  passage  or  thereafter. 
*     *     *     \_S1  Stat.  L.  697.] 

^    This  is  from  the  Naval  Appropriation  Act  of  June  7,  1900,  ch.  859. 


The  linrpose  of  the  Act  of  1900  was  to  se- 
cure to  officers  who  were  in  the  navy  when 
the  Act  of  1899  was  passed,  then  and  there- 
alter,  so  long  as  they  should  be  in  the  navy, 
as  high  pay  as  they  would  have  received  if 
navy  pay  had  not  been  assimilated  to  army 
pay.  Richardson  v.  U.  S.,  (1903)  38  Ct.  CI. 
182.  See  also  Colhoun  v.  U.  S.,  (1903)  38 
Ct  CI.  198;  Littell  v.  U.  S.,  (1900)  36  Ct. 
CI.  22. 

The  amending  Act  of  1900  was  clearly  in- 
tended to  apply  only  to  commissioned  officers 
in  the  navy  when  the  Act  of  1899  was  passed 
and  to  the  pay  they  might  receive  thereafter 
in  case  of  promotion.  Taylor  v.  U.  S. ,  ( 1903) 
38  Ct.  CI.   160. 

The  term  "  thereafter,"  in  the  Act  of  June 
7, 1900,  does  not  mean  persons  who  thereafter 


shall  become  officers  in  the  navy,  but  was  in- 
tended to  the  pay  which  might  accrue  there- 
after to  persons  in  the  navy  under  any  law 
in  existence  at  the  time  the  exception  was 
made  in  favor  of  persons  then  in  the  navy. 
Richardson  v.  U.  S.,   (1903)   38  a.  CI.  192. 

An  officer  who  was  in  the  navy  when  the 
Act  of  1899  was  passed  is  entitled  to  navy 
pay  when  on  leave  of  absence  if  it  exceeds 
army  pay.  Colhoun  v.  U.  S.,  (1903)  38  Ct. 
CI.  198. 

An  officer  who  was  in  the  temporary  naval 
service  when  the  Act  of  1899  was  passed  and 
thereafter  commissioned  in  the  regular  navy, 
is  not  entitled  to  the  benefit  of  the  Act  of 
1899  and  this  statute.  His  pay  will  be  simply 
army  pay.  Taylor  v.  U.  S.,  (1903)  38  Ct. 
CI.  155. 


Sec.  1557.  [Fvrlov^h  pay.]  Officers  on  furlough  shall  receive  only  one- 
half  of  the  pay  to  which  they  would  have  been  entitled  if  on  leave  of  absence. 
[R.  S.] 

Act  of  March  3,  1835,  ch.  27,  4  Stat  L.  756;  Act  of  March  3,  1845,  ch.  77,  5  Stat.  L.  794; 
Act  of  June  1,  1800,  ch.  67,  12  Stat.  L.  27. 


-  Sec.  1558.  [No  additional  allowances,  except  as  herein  specified.]  The 
pay  prescribed  in  the  two  preceding  sections  shall  be  the  full  and  entire  com- 
pensation of  the  several  officers  therein  named,  and  no  additional  allowance 
shall  be  made  in  favor  of  any  of  said  officers  on  any  account  whatever,  except 
as  hereinafter  provided.      [R.  S.] 


Act  of  JUI7  15,  1870,  ch.  29$,  16  Stat.  L.  332. 
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S6C.  1559.  [Volunteer  service.]  When  a  volunteer  naval  service  is  au- 
thorized by  law,  the  officers  therein  shall  be  entitled  to  receive  the  same  pay  as 
officers  of  the  same  grades,  respectively,  in  the  Regular  Navy.      [E.  S.] 

Act  of  July  16,  1862,  ch.  183,  12  Stat.  L.  687. 

Sec.  1560.  [Commencement  of  pay  —  original  eniry.]  The  pay  of  an 
officer  of  the  Navy,  upon  his  original  entry  into  the  service,  except  where  he  is 
required  to  give  an  official  bond,  shall  commence  upon  the  date  of  his  accept- 
ance of  his  appointment ;  but  where  he  is  required  to  give  such  bond  his  pay 
shall  commence  upon  the  date  of  the  approval  of  his  bond  by  the  proper  au- 
thority.     [R.  S.] 

Act  of  July  15,  1870,  ch.  295,  16  Stat  L.  333. 


[Commencement  of  pay  —  graduates  of  Naval  Academy,]  *  »  *  ^d 
every  naval  cadet  or  cadet  engineer  who  has  heretofore  graduated  or  may  here- 
after graduate  from  the  Naval  Academy,  and  who  has  been  or  may  hereafter 
be  commissioned,  within  six  months  after  such  graduation^  an  officer  in  the 
Navy  or  Marine  Corps  of  the  United  States,  under  the  laws  appointing  such 
graduate  to  the  Navy  or  Marine  Corps,  shall  be  allowed  the  pay  of  the  grade 
in  which  he  may  be  so  commissioned  from  the  date  he  takes  rank  as  stated  in 
his  commission  to  the  date  of  qualification  and  acceptance  of  his  commission: 
*     *     *     [27  Stat.  L.  716.] 

This  is  from  the  Naval  Appropriation  Act       Act  of  July  19,  1892,  ch.  206,  27  Stat  L.  298. 
of  March  3,  1893,  ch.  212.  bee  also  Naval  Aoaoemt. 

A   similar  •  proyision   is  contained  in  the 


[Pay  of  officers  appointed  for  temporary  service.]  *  ♦  *  The  Secre- 
tary of  the  Navy  is  hereby  authorized  to  pay  to  such  officers  as  were  appointed 
for  temporary  service  in  the  Navy  during  the  late  war  with  Spain,  and  who 
entered  upon  the  performance  of  duty  prior  to  the  date  on  which  they  accepted 
their  commissions  and  executed  oaths  of  office,  the  pay  of  their  grades  for  the 
interval  during  which  they  were  so  employed,  such  payments  to  be  made  from 
the  appropriation  "  Pay  of  the  Navy/'     *     *     *     [SO  Stat.  L.  102^.] 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  1899,  ch.  421. 

Sec.  1561.  [Commencement  of  pay  of  promoted  officer.]     [^Superseded.] 

This  section  was  as  follows: 

"  Sec.  1561.  When  an  officer  is  promoted 
in  course  to  fiU  a  vacancy,  and  is  in  the  per- 
formance of  the  duties  of  the  higher  grade 
from  the  date  he  is  to  take  rank,  he  may  be 
allowed  the  increased  pay  from  such  date." 
Act  of  July  15,  1870,  ch.  295,  16  Stat.  L. 
333;  Act  of  June  5,  1872,  ch.  306,  17  Stat. 
L.  226. 


It  was  superseded  by  the  proyisioiis  in  the 
following  text. 

This  statute  was  construed  in  Crygier  v. 
U.  S.,  (1890)  25  Ct  CI.  273;  Young  v.  U.  S., 
(1884)  19  Ct.  CI.  146;  (1883)  17  Op.  Atty.- 
Gen.  495;  Young's  Case,  (1882)  17  C^.  Atty.- 
Gen.  319;  (1882)  17  Op.  Atty.-Gen.  329; 
(1875)  14  Op.  Atty.-Gen.  647. 


An  act  for  the  better  government  of  the  Navy  of  the  United  States. 
[Act  of  June  22,  1S74,  ch.  392,  18  Stat.  L.  191.} 

[Sec.  1.]  [Commencement  of  pay  of  promoted  officer.]  That  on  and  after 
the  passage  of  this  act,  any  officer  of  the  Navy  whof  may  be  promoted  in  course 
to  fill  a  vacancy  in  the  next  higher  grade  shall  be  entitled  to  the  pay  of  the 
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grade  to  which  promoted  from  the  date  he  takes  rank  therein,  if  it  be  subee- 
quent  to  the  vacancy  he  is  appointed  to  fill.      [18  Stat.  L,  191.] 


This  statute  is  in  pari  materia  with  sec- 
tion 1561,  S.  S.,  and  must  be  considered  there- 
with in  determining  its  scope.  Thus  consid- 
ered, it  was  manifestly  designed  to  fix  the 
commencement  of  the  increased  pay  of  pro- 
moted officers  in  active  service  only.  (1883) 
17  Op.  Atty.-Gen.  497. 

This  statute  supersedes  section  1561,  R. 
S.,  as  to  officers  promoted  thereafter,  and 
should  be  construed  with  that  section  and 
other  provisions  relating  to  the  pay  of  offi- 
cers in  the  navy,  sections  1556,  1567,  1558, 
1562,  R.  S.,  all  of  which  are  in  pari  materia. 
(1882)  17  Op.  Atty.-Gen.  331. 

No  increased  pay  until  promotion.  —  This 
section  clearly  cuts  off  by  implication  any 
increase  of  pav  until  promotion.  Hunt  V.  U. 
S.,  (1886)  116  U.S.  396. 

This  statute  authorizes  payment  only  from 
the  time  the  promoted  officer  takes  rank  in 
the  higher  grade  and  subsequent  to  the  date 
of  the  vacancy  to  which  he  is  promoted. 
Adamson  v.  U.  S.,  (1884)19  Ct.  CL  628. 

An  offic3r  entitJed  to  be  promoted  before  a 
battle,  but  not  promoted  until  afterwards,  is 
entitled  to  have  his  prize  money  based  on  the 
jtay  which  he  would  have  been  entitled  to  re- 
ceive had  he  been  promoted.  Manila  Bay, 
(1901)  36  Ct.  CI.  207. 

When  there  are  no  vacancies  at  the  time 
officers  take  rank,  according  to  their  commis- 
sions, this  statute  does  not  apply  so  as  to 
entitle  them  to  pay  in  the  higher  grades  from 
the  time  they  take  rank.  (1900)  23  Op. 
Atty.-Gen.  30. 

Age  limit  reached  pending  proceedings  for 
promotion.  —  On  Feb.  18,  1886,  a  rear-admi- 
ral was,  under  sec.  1444,  R.  S.,  transferred 
from  the  active  to  the  retired  list  of  the  navy, 
and  a  commodore,  first  in  line  of  promotion, 
was.  after  having  successfully  passed  an  ex- 
amination, nominated  by  the  President  to  be 


a  rear-admiral  to  fill  the  vacancy  caused  by 
the  retirement  of  the  rear-admiral  above 
noted.  While  this  nomination  was  before 
the  Senate  awaiting  action  thereon,  the  com- 
modore attained  the  age  of  sixty-two  years, 
and  under  said  section  was  transferred  from 
the  active  to  the  retired  list  to  rank  as  com- 
modore. The  attorney-general  advised  that 
according  to  the  law  and  usage  of  the  ser- 
vice the  commodore  was  entitled  to  be  a  rear- 
admiral  from  Feb.  18,  1886,  by  relation,  and 
to  receive  tlie  pay  of  a  rear-admiral  from 
that  date,  and  if  the  Senate  should  confirm 
his  nomination,  might  be  commissioned  as  a 
rear-admiral  and  placed  on  the  retired  list  as 
of  that  grade.     (1886)  18  Op.  Atty.-Gen.  393. 

This  section  comprehends  cadet  engineers 
and  fixes  the  commencement  of  their  pay 
when  promoted  thereto.  (1882)  17  Op.  Atty.- 
Gen.  329. 

Rights  of  widow.  — On  Feb.  15,  1898,  an 
officer  of  the  U.  S.  steamship  Maine,  which 
was  destroyed  on  that  day  by  an  explosion  in 
the  harbor  of  Havana^  was  injured  by  ner- 
vous shock  and  exposure,  and  died  therefrom 
on  June  16,  1898.  At  the  time  of  the  destruc- 
tion of  the  vessel  the  officer  held  the  office  of 
lieutenant,  junior  grade,  but  a  vacancy  then 
existed  in  the  grade  of  lieutenant,  to  which 
he  was  entitled  to  be  promoted  in  due  course, 
but  by  reason  of  absence  from  duty  he  was 
npt  available  for  examination,  and  without 
fault  on  his  part  had  not  been  examined  or 
actually  promoted  at  that  time.  After  the 
destruction  of  the  vessel  he  was  promoted, 
and  on  April  21,  1898,  commissioned  a  full 
lieutenant  to  rank  from  Feb.  1,  1898.  It  was 
held  that  the  widow  was  entitled,  under  the 
Act  of  March  30,  1898,  30  Stat.  L.  346,  sec. 
2,  to  recover  full  sea  pay  from  the  time  the 
decedent  was  appointed  to  take  rank. 
Blandin  v.  U.  S.,  (1900)  35   a.  CI.  568. 


Sec.  2.  [Officer  disinissed  and  restored  by  finding  of  covrt-martiaZ.'\ 
That  the  accounting  officers  of  the  Treasury  be,  and  are  hereby,  prohibited 
from  making  any  allowance  to  any  officer  of  the  Navy  who  has  been,  or  may 
hereafter  be,  dismissed  from  the  service  and  restored  to  the  same  under  the 
provisions  of  the  twelfth  section  of  the  act  of  March  third,  eighteen  hundred 
and  sixty-five,  entitled  "  An  act  to  amend  the  several  acts  heretofore  passed  to 
provide  for  the  enrolling  and  calling  out  the  national  forces,  and  for  other 
purposes  ",  to  exceed  more  than  pay  as  on  leave  for  six  months  from  the  date 
of  dismissal,  unless  it  shall  appear  that  the  officer  demanded  in  writing,  ad- 
dressed to  the  Secretary  of  the  Navy,  and  continued  to  demand  as  often  as 
once  in  six  months,  a  trial  as  provided  for  in  said  act.      [18  Stat.  L.  192.] 


The  provisions  of  the  Act  of  March  3,  1865, 
ch.  79,  sec.  2,  13  Stat.  L.  489,  here  referred  to, 
are  incorporated  into  R.  S.  sec.  1624,  art.  37, 
title  Abticles  for  the  Govebnuent  of  the 
Xavy,  vol.  1,  p.  472. 

Failnre  to  demand  a  trial  ''once  in  six 
months."  —  A  retired  naval  officer  was  dis- 
missed from  the  navy  by  order  of  the  execu- 
tlve  on  the  30th  of  December,  1866.    In  May, 


1876,  upon  his  application  for  trial  by  court- 
martial,  made  under  section  12  of  the  Act  of 
March  3,  1865,  ch.  79,  a  court  was  awarded, 
which,  in  June,  1876,  pronounced  him  inno- 
cent of  every  charge  and  specification,  and, 
the  dismiflsal  being  thereby  annulled,  he  was 
ordered,  June  5,  1876,  to  be  restored  to  the 
retired  list.  Between  the  date  of  his  dis- 
missal and  the  date  of  his  restoration  he  had 
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not  demanded  in  writing  from  the  secretary 
of  the  navy,  as  Qften  as  once  in  six  months, 
a  trial;  and,  pay  being  claimed  by  him  for 
this  period,  it  was  advised  that  the  right  of 
the  claimant  to  pay  was  governed  by  this  sec- 


tion, under  the  provisions  of  which  he  was 
not  entitled  to  more  than  "  pay  as  on  leave 
for  siz  months  "  from  the  date  of  dismissal. 
(1876)  15  Op.  Atty.-Gen.  569. 


Sec.  3.   \_Repeal8  R.  8.  sec,  1523.     See  Naval  Academy.] 

S6C.  1562.  \_In  cases  of  delayed  exarrmudioiu]  If  an  officer  of  a  class 
subject  to  examination  before  promotion  shall  be  absent  on  duty,  and  by  reason 
of  such  absence,  or  of  other  cause  not  involving  fault  on  his  part,  shall  not  be 
examined  at  the  time  required  by  law  or  regulation,  and  shall  afterward  be 
examined  and  found  qualified,  the  increased  rate  of  pay  to  which  his  promotion 
would  entitle  him  shall  commence  from  the  date  when  he  would  have  been 
entitled  to  it  had  he  been  examined  and  found  qualified  at  the  time  so  required 
by  law  or  regulation ;  and  this  rule  shall  apply  to  any  cases  of  this  description 
which  may  have  heretofore  occurred.  And  in  every  such  case  the  period  of 
service  of  the  party,  in  the  grade  to  which  he  was  promoted,  shall,  in  reference 
to  the  rate  of  his  pay,  be  considered  to  have  commenced  from  the  date  when  he 
was  so  entitled  to  take  rank.      [i2.  S.] 


Act  of  July  15,  1870,  ch.  296,  16  Stat  L. 
333. 

This  section  and  section  1561,  R.  S.,  pro- 
vide for  certain  cases  where  the  pay  of  an 
officer  shall  run  from  a  date  anterior  to  that 
of  his  commission,  but  advancement  in  rank 
"  for  eminent  or  conspicuous  conduct  in  battle 
or  extraordinary  heroism,"  under  section 
1506,  R.  S.,  is  not  one  of  them.  The  Presi- 
dent may  for  other  purposes  insert  an  ante- 
cedent diate  in  the  body  of  the  commission, 
but  antecedent  date  can  affect  an  officer's 
pay  only  in  the  cases  authorized  by  statute. 
Young  V.  U.    S.,  (1884)  19  Ct.  CI.  145. 

Otl^rs  promoted  pending  delay.  —  The  pro- 
visions of  this  section  were  enacted  to  relieve 
officers  absent  on  duty  when  the  time  arrived 
for  their  promotion  on  examination  from  the 
manifest  injustice  of  keeping  them  out  of  the 
pecuniary  and  other  benefits  of  promotion 
until  such  time  as  the  exigencies  or  con- 
veniences of  the  service  admitted  of  their  ex- 
amination. The  period  of  delay  is  often  long, 
and  during  the  delay  other  officers  who  en- 
tered the  navy  at  later  dates,  more  favorably 
stationed,  are  examined,  and  but  for  the  pro- 
visions of  this  section  would  take  rank  above 
and  receive  higher  pay  than  their  less  fortu- 


nate fellow  officers  of  longer  service.  Howell 
V,  U.  S.,  (1890)  26  Ct.  CI  292. 

Prize  money.  —  An  officer  entitled  to  be 
promoted  before  a  battle,  but  not  promoted 
until  afterwards,  is  entitled  to  have  his  priae 
money  based  on  the  pay  which  he  would  have 
been  entitled  to  receive  had  he  been  promoted. 
Manila  Bay,  (1901)  36  Ct.  CL  207. 

Relation  to  section  1505,  R.  S.  —  This  sec- 
tion does  not  extend  to  officers  who,  upon 
examination  being  found  not  qualified,  must 
be  "suspended  from  promotion  for  one  year, 
with  corresponding  loss  of  date  when  re-ex- 
amined "  under  section  1505,  R.  S.  ''  It  cer- 
tainly is  the  intention  of  section  1562  (al- 
though passed  with  the  purpose  of  relieving 
a  party  against  the  consequence  of  the  mis- 
fortune of  not  being  able  to  be  present  when 
his  right  of  examination  accrues)  to  hold  him 
responsible  for  all  the  effects  consequent  upon 
his  own  neglect  or  failure."  Austin  v.  U.  S.. 
(1886)  20  Ct.  CI.  271.  See  (1880)  16  Op. 
Atty.-Gen.  588. 

Relation  to  section  1556,  R.  S.  —  This  sec- 
tion has  special  reference  to  the  rate  of  pay 
to  be  calculated  under  section  1556,  R  8. 
Howell  V.  U.  S.,  (1890)  26  Ct.  CI.  292. 


Sec.  1563.  [Advances  to  persons  on  dista/rd  stations,']  The  President  of 
the  United  States  may  direct  such  advances,  as  he  may  deem  necessary  and 
proper,  to  such  persons  in  the  naval  service  as  may  be  employed  on  distant 
stations  where  the  discharge  of  the  pay  and  emoluments  to  which  they  are 
entitled  cannot  be  regularly  effected.      [iZ.  8,] 

Act  of  Jan.  31,  1823,  ch.  9,  3  Stat.  L.  723.         legislation  in  section  1663,  R.  8."    Reid  P.  U. 
Marine  corps.  — ''We  think  that  Congress       S.,  (1883)  18  Ct  d,  640. 
intended  to  give  to  marines  the  benefit  of  the 

Sec.  1 564-  [Person  acting  as  paymaster,  when  office  vaca/ni  in  ship  at  sea,] 
Any  person  performing  the  duties  of  paymaster,  acting  assistant  paymaster,  or 
assistant  paymaster,  in  a  ship  at  sea,  or  on  a  foreign  station,  or  on  the  Pacific 
coast  of  the  United  States,  by  appointment  of  the  senior  officer  present^  in  case 
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of  vacancy  of  such  office,  in  accordance  with  the  provisions  of  section  thirteen 
hundred  and  eighty-one,  and  not  otherwise,  shall  be  entitled  to  receive  the  pay 
of  such  grade  while  so  acting.      [i2.  8.] 


Act  of  July  17,  1861,  ch.  4,  12  Stat.  L. 
258. 

See  similar  provision  in  K.  S.  sec.  1381, 
infra,  div.  n. 

Compensation  for  two  o£Scers.  —  This  sec- 
tion and  section  1381,  R.  S.,  provide  that  any 
person  performing  the  duties  of  paymaster 
by  appointment  of  the  senior  officer  shall  be 
entitled  to  receive  the  pay  of  such  grade  while 


so  acting.  These  sections  must  be  construed 
with  reference  to  other  provisions  of  the  stat- 
utes, and  while  they  may  operate  literally  if 
the  appointee  holds  no  office  under  the  gov- 
ernment^ as  may  be  the  case,  if  he  holds  an 
office  he  cannot  escape  from  the  prohibitions 
of  sections  1763,  1765,  R.  S.  Webster  v.  U. 
S.,  (1892)  28  Ct.  CI.  29. 


Sec.  1565.  IChiefs  of  Bureau,]     [Superseded.] 


This  section  was  as  follows: 

"Sec.  1665.  The  pay  of  chiefs  of  Bureau 
in  the  Navy  Department  shall  be  the  highest 
pay  qf  the  grade  to  which  they  belong,  but 
not  below  that  of  commodore."  Act  of  March 
3,  1871,  ch.  117,  16  Stat.  L.  537. 

It  is  superseded  by  the  provisions  of  Act 
of  March  3,  1899,  ch.  413,  sec.  7,  supra,  p.  250. 


This  section  has  been  construed  or  referred 
to  in  Smith  v.  Adams,  (1889)  130  U.  S.  176; 
Smith  V.  Whitney,  (1886)  116  U.  S.  173; 
Remey  v,  U.  S.,  (1898)  33  Ct.  CI.  222;  Lemly 
17.  U.  S.,  (1893)  28  Ct.  CI.  478;  Smith  v.  U. 
S.  (1891)  26  Ct.  a.  143;  (1881)  17  Op.  Atty.- 
Gen.  154. 


Sec.  1566.  [Mileage,]     [Superseded.] 


ThiB  section  was  as  follows: 

"Sec.  1566.  An  allowance  of  ten  cents  a 
mile  may  be  made  to  officers  in  the  naval  ser- 
vice, and  store-keepers  on  foreign  stations  for 
travefing  expenses  when  under  orders.  And 
an^felowance  may  be  made  to  officers  travel- 
ing in  foreign  countries  under  orders,  for  ex- 
penses .of  transportation  of  baggage  neces- 
sarily incurred.  And  no  officer  shall  be  paid 
mileage,  except  for  travel  actually  performed 
at  his  own  expense  and  in  obedience  to  or- 
ders." Act  of  March  3,  1835,  ch.  27,  4  Stat. 
L  767;  Act   of   July   17,   1862,  ch.  200,   12 


Stat.  L.  595;  Act  of  July  15,  1870,  ch.  295, 
16  Stat.  L.  332. 

It  was  superseded  by  the  provisions  in-  the 
text  following. 

This  section  has  been  construed  or  referred 
to  in  Crosby  v.  U.  S.,  (1887)  22  Ct.  CI.  133; 
U.  S.  V,  Graham,  (1883)  110  U.  S.  219;  U.  S. 
V.  Lynch,  (1890)  137  U.  S.  283;  U.  S.  v. 
Temple,  (1881)  105  U.  S.  97;  (1877)  15  Op. 
Atty.-Gen.  309;  (1875)  15  Op.  Atty.-Gen. 
496;  (1842)  4  Op.  Atty.-Gen.  95;  (1845)  4 
Op.  Atty.-Gen.  372;  Fitzpatrick  v.  U.  S., 
(1902)  37  Ct.  a.  332. 


[Sbc.  1.]   [Expenses    of    officers    traveling    abroad  —  certified    orders.] 

*  *  *  And  officers  of  the  Navy  traveling  abroad  under  orders  hereafter 
issued  shall  travel  by  the  most  direct  route,  the  occasion  and  necessity  for  such 
order  to  be  certified  by  the  officer  issuing  the  same ;  and  shall  receive,  in  lieu 
of  the  mileage  now  allowed  by  law,  only  their  actual  and  reasonable  expenses, 
certified  under  their  own  signatures  and  approved  by  the  Secretary  of  the  Navy. 

*  *    *     [22  Stai.  L.  286.] 


This  is  from  the  Naval  Appropriation  Act 
of  Aug.  5, 1882,  ch.  391,  sea  1. 

This  and  the  following  provisions  in  the 
text,  supersede  the  provisions  of  Act  of  Jan. 
18, 1875,  ch.  18,  18  Stat.  L.  297,  "  That  no  al- 
lowance shall  be  made  in  the  settlement  of 
any  account  for  traveling  expenses  unless  the 
same  be  incurred  on  the  order  of  the  Secre- 
tary of  the  Navv,  or  the  allowance  be  ap- 
proved by  him;  '*  and  also  the  provisions  of 
the  Act  of  June  30,  1876,  ch.  159,  19  Stat.  L. 
66,  in  relation  to  mileage,  set  out  under  Pub- 
lic Officers. 

Offioem  of  marine  corpfl,  mileage,  see  in- 
fra, p.  348. 


An  officer  is  to  be  understood  as  traveling 
abroad  when  he  goes  to  a  foreign  port  or 
place  under  orders  to  proceed  to  that  place, 
or  from  one  foreign  port  to  another,  or  from 
a  foreign  port  to  a  home  port.  U.  S.  v. 
Hutchins,  (1894)  151  U.  S.  542. 

An  officer  is  ordinarily  bound  to  travel  by 
the  shortest  usuaUy  traveled  route;  but  not 
by  an  extraordinary  and  unusual  route  be- 
cause it  is  the  shortest.  Hannum  v,  U.  S., 
(1884)   19  Ct.  a.  516. 

Under  orders.  —  An  officer  in  the  navy  was 
authorized  to  appear  before  a  board  of  in- 
quiry and  ordered  to  wait  at  Yokohama  on 
the  conclusion  of  the  investigation,  until  he 
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received  further  orders  from  the  department. 
It  was  held  that  he  was  ''  traveling  abroad 
under  orders "  within  the  meaning  of  the 
statute.  Self  ridge  v,  U.  S.,  (1893)  28  Ct  CI. 
440. 

An  officer  on  a  vessel  was  ordered  by  the 
department  to  return  on  another  vessel.  Be- 
fore the  order  reached  him  the  other  vessel 
was  ordered  to  a  port  1,000  miles  distant,  and 
her  return  indefinitely  postponed.  Neverthe- 
less the  admiral  in  command  formally  ordered 
the  officer  to  report  aboard  the  other  vessel 
for  passage  home,  but  informally  gave  him 
permission  to  return  on  a  merchantman  if  he 
defrayed  the  expense  thereof.  It  was  held 
that  he  could  not  receive  mileage  under  the 
Act  of  1876,  though  the  exercise  of  his  dis- 
cretion in  consequence  of  the  changed  posi- 
tion of  the  ship  of  war  may  have  been  a  wise 
one.    Pendleton  v.  U.  S.,  (1886)  21  Ct.  CI.  5. 

Quarters  were  assigned  to  warrant  officers 
on  a  flagship  by  the  navy  department.  They 
proved  to  be  uninhabitable.  The  commander 
of  the  squadron  at  their  request  "  detached  " 
the  officers  from  the  ship  "  with  permission  " 
to  return  home.  He  also  reported  to  the  sec- 
retary that  he  did  not  deem  it  proper  to  **  or- 
der" them  home  because  their  quarters  were 
assigned  to  them  by  the  department,  but 
that  he  had  no  alternative  to  the  course  pur- 
sued. The  secretary  approved  his  action  and 
ordered  that  the  officers  "  be  regarded  as  leav- 
ing performed  the  journey  under  orders."  It 
was  held  that  they  had  traveled  under  orders 
and  were  entitled  to  mileage  under  the  Act  of 
1876.    Barker  v.  U.  &,  (1884)   19  Ct.  CI.  288. 

When  an  officer  does  not  travel  by  the  most 
direct  route,  or  being  ordered  to  travel  by 
one  route  is  compelled  to  travel  by  another, 
he  must  bring  to  the  accounting  officers  the 
authority  or  ratification  of  the  navy  depart- 
ment, and  if  he  neglects  to  do  so  will  have 
no  remedy  save  by  establishing  judicially  the 


facts  upon  which  his  right  rests.  Hannnm 
V,  U.  S.,  (1884)  19  Ct.  CI.  516.  See  alao  Grif- 
fin t?.  U.  S.,  (1886)  21  Ct.  CI.  13. 

Private  delinquency  the  cause  of  the  traveL 
—  An  officer  who  was  absent  from  his  ship 
when  she  sailed,  was  ordered  by  the  com- 
mander of  the  fleet  to  take  passage  on  a 
steamer  at  his  own  expense  and  rejoin  his 
ship.  It  was  held  that  he  could  not  recover 
mileage;  that  under  the  Act  of  1876  "  public 
business  "  was  the  foundation  on  which  mile- 
age rested.  Perrimond  v.  U.  S.,  (1884)  19  Ct. 
CI.  509. 

Resignation  to  take  effect  on  arrival.  —  An 
officer  at  a  foreign  station  received  an  order 
stating  that  his  resignation  was  accepted  to 
take  effect  on  his  '*  arrival  in  the  United 
States,"  and  directing  him  to  proceed  to  New 
York,  and  report  by  letter  the  date  of  his 
arrival.  The  officer  traveled  by  another 
route,  entering  the  United  States  at  San 
Francisco.  He  reported  the  reasons  fdr  so 
doing,  and  the  secretary  approved  his  action 
and  ordered  that  his  resignation  take  effect 
the  day  of  his  arrival  in  New  York.  It  has 
been  the  policy  of  the  government  to  restore 
an  officer  to  his  residence  before  discharging 
him  from  its  service,  and  it  was  held  that  a 
journey  for  that  purpose  by  authority  of  the 
secretary  of  the  navy  was  a  matter  of  public 
obligation  *'  and  on  public  business '  within 
the  meaning  of  the  Act  of  June  30,  1876. 
Allderdice  i?.  U.  S.,  (1884)  19  Ct.  CI.  611. 

Statute  changed  while  officer  en  ronte. — 
At  the  time  the  Act  of  June  30,  1876,  was 
passed,  an  officer  was  en  route  under  orders 
from  a  foreign  port.  It  was  held  that  he 
was  entitled  to  the  actual  expenses  for  the 
part  of  the  journey  traveled  before  the  Act 
was  passed,  under  the  provisions  of  the  pre- 
vious law,  and  to  mileage  for  the  part 
traveled  after  the  enactment  of  the  statute. 
U.  S.  V,  McDonald,  (1888)  128  U.  S.  471. 


[Mileage  or  actual  expenses,  when  allorved.]  *  *  *  That  in  lieu  of 
traveling  expenses  and  all  allowances  whatsoever  connected  therewith,  includ- 
ing transportation  of  baggage,  officers  of  the  Navy  traveling  from  point  to 
point  within  the  United  States  under  orders  shall  hereafter  receive  mileage 
at  the  rate  of  eight  cents  per  mile,  distance  to  be  computed  by  the  shortest 
usually  traveled  route ;  but  in  cases  where  orders  are  given  for  travel  to  be  per- 
formed repeatedly  between  two  or  more  places  in  the  same  vicinity  the  Secretarj' 
of  the  Navy  may,  in  his  discretion,  direct  that  actual  and  necessary  expenses 
only  be  allowed.  Actual  expenses  only  shall  be  paid  for  travel  under  orders 
outside  the  limits  of  the  United  States  in  North  America,  *  *  *  [ji 
Stat  L,  1029,] 


This  is  from  the  Deficiency  Appropriation 
Act  of  March  3,  1901,  ch.  831,  and  is  a  repeti- 
tion of  a  paragraph  in  the  Naval  Appropria- 
tion Act  of  June  7,  1900,  ch.  869,  31  Stat.  L. 
685. 

A  mate  is  not  an  "  ofiScer "  within  the 
meaning  of  the  statute.  Petty  officers  are 
not  included  in  the  language  of  the  statute 
as  "  officers  of  the  navy."  Baxter  v,  U.  S., 
(1897)  32  Ct  CI.  79. 


Paymaster's  derk.  —  In  U.  S.  v.  Mouat, 
(1888)  124  U.  S.  306,  it  was  held  that  a  pay- 
master's clerk  was  not  an  officer  of  the  navy 
within  the  meaning  of  the  Act  of  June  30. 
1876.  See  also  Johnson  v,  Sayre,  (1895)  168 
U.  S.  117. 

Under  the  Act  of  June  30,  1876,  it  was  said 
that  the  eight  cents  per  mile  provided  by 
that  Act  was  intended  to  be  in  lieu  of  actual 
expenses  when  traveling  on  public  business, 
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and  was  in  the  nature  of  indemnity  for  ac- 
tual expenses  incurred  and  not  an  allowance 
for  senricea  rendered.  Lemly  v.  U.  S.,  (1893) 
28  Ct.  CI.  474. 

A  strict  construction  of  the  statute  is  re- 
quired. Fulmer  v.  U.  S.,  (1897)  32  Ct  CI. 
118. 

The  government  cannot,  by  buying  for  a 
naval  officer  traveling  under  orders  a  railroad 
or  steamship  ticket,  deny  to  him.  the  mileage 
allowed  by  law.  Temple's  Case,  (1878)  14 
Ct.  a.  377.  But  see  (1877)  15  Op.  Atty.- 
Gen.  309. 

"  Within  the  United  SUtes.**  —  In  U.  S.  t?. 
Hutchins,  (1894)  151  U.  S.  542,  it  was  held 
that  a  naval  officer  traveling  under  orders 
from  San  Francisco  to  New  York,  by  the  way 
of  the  isthmus  of  Panama,  is  to  be  considered 
as  traveling  in  the  United  States,  and  not  as 
traveling  abroad.  **  The  question  whether 
travel  is  abroad  or  within  the  United  States 
should  be  determined  by  the  termini  of  the 
journey  rather  than  by  the  route  actually 
taken."    See  (1872)  14  Op.  Atty.-Gen.  590. 


"Under  orders.**  — In  Steele  v.  U.  S., 
(1894)  30  Ct.  CI.  8,  it  was  held,  under  section 
1566,  R.  S.,  as  modified  by  the  Act  of  June  16, 
1874,  that  an  order  of  the  secretary  of  the 
navy  which  did  not  relieve  an  officer  fiom 
duty  at  a  navy  yard,  but  imposed  upon  him 
additional  duty  at  another  and  required  his 
personal  attention  at  both,  entitled  him  to 
mileage  for  travel  between  the  two,  and  in- 
vested him  with  discretion  to  determine  when 
his  presence  was  necessary  at  either.  Such 
travel  was  travel  "  under  orders." 

If  public  business  was  an  element  in  the 
circuity  of  the  route  of  an  officer,  it  was  held, 
under  the  Act  of  1876,  that  he  should  recover 
mileage  therefor;  if  it  was  not,  the  govern- 
ment was  not  answerable  for  the  needless  dis- 
tance. Du  hose  t7.  U.  S.,  (1884)  19  Ct  CI. 
514. 

Mileage  should  not  be  computed  by  tracing 
a  direct  route  upon  a  chart,  but  by  ascertain- 
ing the  distance  of  the  shortest  route  of  or- 
dinary travel.  Du  Bose  v,  U.  S.,  (1884)  19 
Ct.  CI.  514. 


[Actual  expenses  of  travel,]     *     *     ♦     That  hereafter  in  cases  where 
orders  are  given  to  officers  of  the  Navy  or  Marine  Corps  for  travel  to  be  per-, 
formed  repeatedly  between  two  or  more  places  in  such  vicinity  as  in  the  dis- 
cretion of  the  Secretary  of  the  Navy  is  appropriate,  he  may  direct  that  actual 
and  necessary  expenses  only  be  allowed.      [82  Stat.  L,  66S,'] 

This  is  from  the  Naval  Appropriation  Act  priation  Act  of  March  3,   1901,  ch.   852,  31 

of  July   1,   1902,   ch.   1368.      An  identically  Stat.  L.  1109. 

similar  provision,  with  the  exception  of  the  See  further  as  to  mileage  and  travel  ex- 
word  '*  hereafter,"  is  contained  in  the  Appro-  penses  of  officers  of  marine  corps,  infra,  div. 


[Difference  between  mileage  and  expenses  —  limitation  to  claims.] 
*  *  *  That  hereafter  the  accounting  officers  of  the  Treasury  shall  not 
receive,  examine,  consider,  or  allow  any  claim  against  the  United  States  for 
difference  between  mileage  and  actual  expenses  which  has  been  or  may  be  pre- 
sented by  officers  of  the  Navy,  thfeir  heirs  or  legal  representatives,  under  the 
decisions  of  the  Supreme  Court  which  have  heretofore  been  adopted  as  a  basis 
for  the  allowance  of  such  claims,  which  accrued  prior  to  July  first,  eighteen 
hundred  and  seventy-four.     *     *     *     [SO  Stat,  L,  708,] 

This  is  from  the  Deficiency  Appropriation  Act  of  July  7,  1898,  ch.  571. 

SGC  1567.  [Officers  serving  as  store-heepers  on  foreign  stations.]  Officers 
who  are  ordered  to  take  charge  of  naval  stores  for  foreign  squadrons,  in  the 
place  of  naval  store-keepers,  shal^  be  entitled  to  receive,  while  so  employed,  the 
shore-duty  pay  of  their  grades ;  and  when  the  same  is  less  than  fifteen  hundred 
dollars  a  year,  they  may  be  allowed  compensation,  including  such  shore-duty 
pay,  at  a  rate  not  exceeding  fifteen  hundred  dollars  a  year.      [R.  S.] 

Act  of  June  17,  1844,  ch.  107,  5  Stat.  L.  7JK),  701. 

Sec.  1568.  [Civilians,  store-keepers  on  foreign  stations.]  Civilians  ap- 
pointed as  store-keepers  on  foreign  stations  shall  receive  compensation  for  such 
services,  at  a  rate  not  exceeding  fifteen  hundred  dollars  a  year.      [R.  S,] 

Act  of  June  17,  1844,  ch.  107,  5  Stat.  L.  700,  701 ;  Act  of  March  3,  1847,  ch.  48,  9  Stat.  L. 
172, 173. 
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Sec.  1569.  \^Enli8t€d  men.]  The  pay  to  be  allowed  to  petty  officers, 
excepting  mates,  and  the  pay  and  bounty  upon  enlistment  of  seamen,  ordinary 
seamen,  firemen,  and  coal-heavers,  in  the  naval  service,  shall  be  fixed  by  the 
President :  Provided,  That  the  whole  sum  to  be  given  for  the  whole  pay  afore- 
said, and  for  the  pay  of  officers,  and  for  the  said  bounties  upon  enlistments 
shall  not  exceed,  for  any  one  year,  the  amount  which  may,  in  such  year,  be 
appropriated  for  such  purposes.      [iJ.  S.]    • 


Act  of  April  18,  1814,  ch.  84,  3  Stat.  L. 
136;  Act  of  March  3,  1847,  ch.  48,  9  Stat.  L. 
173;  Act  of  July  1,  1864,  cL  201,  13  Stat. 
L.  342;  Act  of  March  3,  1865,  ch.  124,  13 
Stat.Y.  639. 

How  pay  regulated.  —  By  the  provisions  of 
this  statute  it  is  the  duty  of  the  President 
to  fix  the  pay  of  seamen,  firemen,  and  coal 
heavers  in  the  naval  service,  and  such  pay  is 
to  he  regulated  in  such  year  by  the  amount 
which  may  in  each  year  be  appropriated  for 
such  purposes.  Stovel  v,  U.  S.,  (1901)  36  Ct. 
CI.  401. 

Order  granting  additional  pay.  —  The 
President  issued  an  order  allowing  an  addi- 


tional sum  of  one  dollar  and  a  half  to  the 
pay  of  enlisted  men.  The  secretary  of  the 
navy  wrote  to  the  fourth  auditor  of  the 
treasury  that  the  allowance  was  in  lieu  of 
the  abolished  spirit  ration,  and  extended  only 
to  men  who  otherwise  would  be  entitled  to 
a  spirit  ration.  It  was  held  that  the  letter 
of  the  secretary  must  be  deemed  the  act  of 
the  President,  that  the  order  and  the  letter 
were  in  pari  materia,  and  that  the  latter 
operated  as  a  proviso  of  the  former.  Button 
V.  U.  S.,  (1886)  20  Ct.  CI.  424. 

Mates.  —  This  statute  indicates  that  mates 
are  to  be  classed  as  "petty  officers."  V.  S. 
V.  Fuller,  (1896)  160  U.  S.  693. 


Sec.  1570.  [Additional  pay  for  serving  as  firemen  and  coal-heavers.] 
Every  seaman,  ordinary  seaman,  or  landsman  who  performs  the  duty  of  a  fire- 
man or  coal-heaver  on  board  of  any  vessel  of  war  shall  be  entitled  to  receive,  in 
addition  to  his  compensation  as  seaman^  ordinary  seaman,  or  landsman,  a  com- 
pensation at  the  rate  of  thirty-three  cents  a  day  for  the  time  he  is  employed  as 
fireman  or  coal-heaver.      \_R.  8.'\ 

Act  of  March  1,  1869,  ch.  48,  16  Stat.  L.  280. 


Sec.  1571.  [Sea  service.']  No  service  shall  be  regarded  as  sea  service 
except  such  as  shall  be  performed  at  sea,  under  the  orders  of  a  Department 
and  in  vessels  employed  by  authority  of  law.     [jB.  8.  ] 


Act  of  June  1,  1860,  ch.  67,  12  Stat.  L. 
27. 

To  constitute  sea  service  three  things,  and 
three  only,  are  necessary:  The  service  must 
be  performed  "  at  sea ;  "  "  under  the  orders  of 
a  department;  "  and  "  in  vessels  employed  by 
authority  of  law."  U.  &  v.  Barnette,  (1897) 
165  U.  S.  178. 

To  be  entitled  to  sea  pay  an  officer  must 
be  afloat  and  under  orders  to  perform  sea  ser- 
vice. Schoonmaker  v.  U.  S.,  (1884)  19  Ct. 
CI.  170. 

Service  performed  on  board  a  vessel  of  the 
United  States  by  order  of  the  secretary  of 
the  navy,  in  which  the  officer  is  obliged  to 
occupy  a  room,  pay  mess  bills,  etc.,  as  if 
actually  at  sea,  is  sea  service  within  the 
meaning  of  the  statute.  The  fact  that  an 
officer  assigned  to  duty  is  to  take  charge  of 
the  machinery  of  another  vessel  and  that  the 
vessels  are  at  a  navy  yard  does  not  render 
the  service  shore  duty.  Hannum  v,  U.  S., 
(1901)  36  Ct.  CI.  99. 

"Under  the  orders  of  a  department."  — 
Where  an  order  directs  an  officer  to  report  to 
the  superintendent  of  the  naval  academy 
'*  for  duty  on  board  the  Santee  and  such 
other  duty  as  he  may  assign  you/'  his  ser- 
vice on  the  vessel  is  "  under  the  orders  of  a 


department."    Pierce  i?.  U.  S.,  (1898)  33  Ct 
a.  294. 

Service  by  a  lieutenant  on  a  training  ^hip, 
in  obedience  to  an  order  of  the  department 
of  the  navy,  is  service  performed  "  under  the 
orders  of  a  department."  U.  S.  v.  Barnette, 
(1897)  166  U.  S.  178. 

What  constitutes  service  "at  sea."  — In 
order  to  come  within  the  phrase  "at  sea," 
it  is  not  necessary  that  the  vessel  upon  which 
the  service  is  performed  should  be  upon  the 
high  seas.  It  is  enough  that  she  is  water- 
borne,  even  if  at  anchor  in  a  bay,  or  port,  or 
harbor,  and  not  in  a  condition  presently  to 
go  to  sea.  U.  S.  v.  Barnette,  (1897)  166  U. 
S.  178.  See  also  U.  S.  t?.  Symonds,  (1887 1 
120  U.  S.  48;  U.  S.  v.  Bishop,  (1887)  120  V 
S.  61;  Wyckoff  v.  U.S.,  (1899)  34  Ct.  CI.  292. 

''A  ship  at  anchor  is  not  a  ship  at  sea;  a 
ship  sailing  up  a  river  is  not  a  ship  at  sea;  a 
ship  in  service  on  inland  waters  is  not  a  ship 
at  sea;  a  ship  hauled  up  on  a  dry  dock  in  a 
foreign  port  is  not  a  ship  at  sea;  a  ship 
fighting  her  way  up  the  Mississippi  in  1862 
was  not  a  ship  at  sea;  yet  in  all  of  these 
cases  it  has  been  held  by  the  accounting  offi- 
cers or  th^  courts  that  officers  serving  on 
such  vessels  were  entitled  to  sea  pay  —  that 
a  ship  at  sea  means  nothing  more  than  a 
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ship  afloat,  she  being  at  the  same  time  so 
commissioned,  authorized,  and  organized  as 
to  be  able  to  render  some  kind  or  other  of 
marine  service."  Engard  v.  U.  S.,  (1903)  38 
Ct.  a.  715. 

A  naval  vessel  always  afloat  on  tide-water 
frequently  ordered  to  sea,  at  all  times  ready 
to  obey  such  orders,  the  officers  and  crew 
messing  and  sleeping  on  board  and  maintain- 
ing the  regulations  and  discipline  of  a  man- 
of-war  at  sea,  is  in  sea  service.  McRitchie 
r.  U.  S.,  ( 1887 )  23  a.  CI.  23. 

"The  same  person  performing  sea  service 
and  shore  duty  during  the  same  period  of 
time  cannot  claim  both  shore  pay  and  sea 
service  for  such  time;  but  where  it  is  shown 
the  officer  charged  with  these  dual  duties 
lived  upon  the  sea  in  command  of  a  vessel 
employed  by  authority  of  law,  there  is  a 
greater  reason  to  regard  the  shore  duty  the 
incident  of  the  sea  service  than  to  say  that 
the  shore  duty  is  paramount  to  the  other." 
Wyckoff  r.  U.  S.,  (1809)  34  Ct.  CI.  293. 

The  commanding  officer  of  a  naval  station 
was  directed  to  assume  command  of  a  vessel 
at  anchor  in  the  bay,  in  addition  to  the 
duties  then  being  performed  by  him  as  com- 
mander of  the  station.  His  quarters  were 
continuously  on  board  the  vessel,  and  he 
messed  there  with  a  number  of  men  employed 
by  the  bureaus  of  yards  and  docks  and 
steam  engineering,  and  these  men  had  regu- 
lar duties  during  the  day  and  a  watch  was 
kept  during  the  night.  The  Are  bill  was 
posted  and  the  men  regularly  exercised  at 
fire  drill.  Steam  was  kept  up  for  heating 
and  pumping,  and  a  large  steam  launch  was 
attached  to  the  ship  for  use  in  visiting  the 
station  and  for  other  purposes.  It  was  held 
that  the  officer  performed  sea  service  and 
was  entitled  to  sea  pay.  Wyckoflf  r.  U.  S., 
(1899)  34  Ct.  CI.  288. 

Training  ship.  —  A  sailing  vessel  owned 
and  employed  by  the  United  States  was 
furnished  for  educational  purposes  by  the 
secretary  of  the  navy  upon  the  application  of 
the  governor  of  the  state  of  New  York,  and 
a  lieutenant  of  the  navy  was  detailed  as  ex- 
ecutive officer  of  the  vessel  while  she  was 
used  for  that  purpose,  pursuant  to  the  powers 
expressly  conferred  upon  the  President  and 
tlie  secretary  of  the  navy  by  the  Act  of  Con- 
gress entitled  "An  Act  to  encourage  the 
establishment  of  public  marine  schools," 
dated  June  20.  1874,  c.  339,  18  Stat.  L.  121. 
IL  was  held  that  she  was  a  vessel  employed 
bv  authority  of  law.  U.  S.  v.  Barnette, 
(1897)  165  U.  S.  178.  See  also  U.  S.  v, 
Symonds,  (1887)  120  U.  S.  48;  U.  S.  v. 
Bishop,  (1887)  120  U.  S.  51. 

A  lieutenant  served  on  a  training  ship 
while  she  was  anchored  at  a  wharf,  living  on 
board  of  her,  wearing  his  uniform,  and  sub- 
ject to  the  same  regulations  as  while  she  was 
upon  the  high  seas.  It  was  held  that  he  -was 
"  at  sea  "  within  the  meaning  of  the  statute. 
U.  S.  r.  Barnette,  (1897)  165  U.  S.  178. 

Receiving  ship.  —  Service  on  a  receiving 
ship  is  sea  service  within  the  meaning  of  the 
sUtnte.  U.  S.  t?.  Strong,  (1888))  126  U.  S. 
666. 


Assignment  to  duty  on  a  receiving  ship  is 
assignment  to  sea  service.  Pierce  v.  U.  S., 
(1898)  33  Ct.  CI.  303. 

Trips  made  up  and  doum  a  river,  some- 
times carrying  ordnance,  and  sometimes  tow- 
ing vessels,  are  sea  service.  McRitchie  v. 
U.  S.,   ( 1887 )   23  Ct.  CI.  23. 

While  in  hospital.  —  An  officer  attached  to 
a  vessel  at  sea  and  not  detached  from  it  by 
competent  authority  is  entitled  to  sea  pay 
while  temporarily  in  a  naval  hospital  be- 
cause of  a  gunshot  wound  incurred  in  the 
line  of  duty.  Collins  v.  U.  S.,  (1902)  37  Ct. 
CI.  222. 

Temporary  additional  duty  on  shore.  —  So 
long  as  an  officer  remains  attached  to  a  vessel 
with  duties  to  discharge  there  and  responsi- 
bilities to  bear,  he  cannot  be  deprived  of  his 
sea  pay  by  imposing  upon  him  temporary 
additional  duty  to  be  discharged  on  shore. 
Engard  v.  U.  S.,   (1903)   38  Ct.  CI.  712. 

What  does  not  constitute  service  "  at  sea.'' 

—  A  naval  officer,  while  on  shore  duty  as 
hydrographic  inspector  of  the  coast  and 
geodetic  survey,  was  ordered  by  the  superin- 
tendent of  the  survey  to  assume  temporary 
command  of  the  coast  and  geodetic  survey 
schooner.  He  was  not  required  to  wear  his 
uniform,  nor  subjected  to  the  restrictions,  re- 
quirements, or  regulations  of  the  navy  de- 
partment. He  did  not  live  aboard  the  vessel, 
nor  was  his  paramount  duty  that  on  ship- 
board, but  his  duties  as  hydrographic  in- 
spector were  of  more  importance  than  his 
duties  as  commander  of  the  vessel.  It  was 
held  that  the  service  was  not  sea  service. 
Taussig  V.  U.  S.,   (1903)   38  Ct.  CI.  104.    • 

A  navy  paymaster  on  shore  duty  at  a  navy 
yard  is  not  entitled  to  pay  for  sea  duty, 
though  required  by  the  secretary  of  the  navy, 
in  addition  to  his  regular  duties,  to  take 
charge  of  certain  iron-clads  temporarily  at 
anchor  off  the  yard,  and  in  commission  for 
sea  service.  Carpenter's  Case,  (1879)  15 
Ct.  CI.  247. 

An  officer  of  the  navy  assigned  to  duty  as 
a  light-house  inspector  under  section  4671, 
R.  S.,  and  ordered  to  inspect  the  light  sta- 
tions in  his  district,  is  not  entitled  to  sea 
pay  while  making  his  tour  of  inspection, 
though  it  be  by  water  and  involve  going  to 
sea.  Schoonmaker  v.  U.  S.,  (1884)  19  Ct. 
CI.  170. 

Traveling  at  sea  from  one  post  to  another. 

—  When  an  officer  is  detached  from  duty  on 
board  a  vessel  in  which  he  performed  sea 
service,  his  sea  pay  ceasos  and  his  shore  pay 
begins,  though  he  may  thereafter  travel  by 
sea  on  a  merchant  vessel  from  one  post  of 
duty  at  sea  to  another.  Ryan  r.  U.  S.. 
(1903)  38  Ct.  CI.  150, 

Suspension  from  duty.  —  A  paymaster  at 
sea,  suspended  from  duty  pending  an  investi- 
gation of  his  accounts,  is  not  rendering  srn 
service.  Sullivan  v.  U.  S.,  (1897)  32  Ct.  CI. 
402. 

The  Act  of  March  3,  1899,  30  Stat.  L.  1007. 
sec.  13,  does  not  repeal  or  in  any  way  modify 
this  section.  Ryan  v.  U.  S.,  (1903)  38  Ct. 
CI.  147. 
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Sec.  2.  [Shore  duty,  when  allowed,  and  how  orderedJ]  That  hereafter  no 
'officer  of  the  Navy  shall  be  employed  on  any  shore  duty,  except  in  cases  spe- 
cially provided  by  law,  unless  the  Secretary  of  the  Navy  shall  determine  that  the 
employment  of  an  officer  on  such  duty  is  required  by  the  public  interests,  and 
he  shall  so  state  in  the  order  of  employment,  and  also  the  duration  of  such 
service,  beyond  which  time  it  shall  not  continue.      [22  Stat.  L.  ^81.'} 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  1883,  ch.  07. 
See  amendment  in  following  text. 


[Shore  duty  —  contents  of  order.]  ♦  ♦  ♦  And  the  provisions 
of  section  two  of  the  naval  appropriation  act  approved  March  third, 
eighteen  hundred  and  eighty-three,  shall  be  so  modified  that  hereafter 
orders  of  the  Secretary  of  the  Navy  employing  officers  on  shore  duty 
shall  state  that  such  emplojniient  is  required  by  the  public  interests,  but 
need  not  state  the  duration  of  such  service.  *  *  *  [£7  Stai.  L. 
2^5.] 

This  is  from  the  Naval  Appropriation  Act  of  July  19,  1802,  ch.  206. 


[''  Shore  duty  beyond  seas,"  defined.]  That  officers  of  the  Navy,  and  officers  t 
and  enlisted  men  of  the  Marine  Corps,  who  have  been  detailed,  or  may  here- 
after be  detailed,  for  shore  duty  in  Alaska,  the  Philippine  Islands,  Guam,  or 
elsewhere  beyond  the  continental  limits  of  the  United  States,  shall  be  con- 
sidered as  having  been  detailed  for  "  shore  duty  beyond  seas,"  and  shall  receive 
pay  accordingly,  with  such  additional  pay  as  may  be  provided  by  law  for  ser- 
vice in  island  possessions  of  the  United  States.      [31  Stat.  L.  1108.] 


See  Act  of  March  3,  1899,  ch.  413,  sec.  13, 
infra y  this  division,  the  second  proviso  of 
which  allows  to  naval  officers  detailed  for 
shore  duty  beyond  seas  the  same  pay  and  al- 
lowances as  provided  for  officers  of  the  army 
detailed  for  duty  in  similar  places.  By  the 
Army  Appropriation  Act  of  March  2,  1901, 
ch.  803,  (see  War  Department  and  Mili- 
tary Establishment)  the  pay  proper  of  all 


officers  and  enlisted  men  serving  beyond  the 
limits  of  the  states  comprising  the  Union  and 
the  territories  contiguous  thereto  is  increased 
ten  per  cent,  for  officers  and  twenty  per  cent, 
for  enlisted  men  over  the  rates  fixed  by  law 
for  time  of  peace. 

This  is  from  the  Naval  Appropriation  Act 
of  March  3,  1901,  ch.  852. 


Sec.  1572.  [Detention  beyond  term  of  enlistment,]  All  petty  officers  and 
persons  of  inferior  ratings  who  are  detained  beyond  the  terms  of  service,  accord- 
ing to  the  provisions  of  section  fourteen  hundred  and  twenty-two,  or  who,  after 
the  termination  of  their  service,  voluntarily  re-enter,  to  serve  until  the  return 
to  an  Atlantic  port  of  the  vessel  to  which  they  belong,  and  until  their  regular 
discharge  therefrom,  shall,  for  the  time  during  which  they  are  so  detained  or 
so  serve  beyond  their  original  terms  of  service,  receive  an  addition  of  one-fourth 
of  their  former  pay.      [E,  S,] 


Act  of  July  17,  1862,  ch.  204,  12  Stat.  L. 
610.     R.  S.  sec.  1422  is  given  Hupra,  p.  271. 

Additional  pay  is  the  full  compensation  for 
detention  and  does  not  increase  other  allow- 
ances.    Respective  rates  of  pay  refer  to  the 


regular  rates  of  pay.  Manila  Bay,  (1901) 
36  Ct.  CI.  213.  See  also  Santiago  Bay. 
(1901)  36  Ct.  CI.  203;  Stovel  r.  U.  S.,  (1901) 
36  Ct.  CI.  401. 


Sec.  1573.  [Bounty  pay  for  re-enlistment  —  increase  of  pay.]  If  any 
enlisted  man  or  apprentice,  being  honorably  discharged,  shall  reenlist  for  four 
years  within  four  months  thereafter,  he  shall,  on  presenting  his  honorable  dis- 
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charge  or  on  accounting  in  a  satisfactory  manner  for  its  loss,  be  entitled  to 
pay  dyring  the  said  four  months  equal  to  that  to  which  he  would  have  been 
entitled  if  he  had  been  employed  in  actual  service ;  and  that  any  man  who  has 
received  an  honorable  discharge  from  his  last  term  of  enlistment,  or  who  has 
received  a  recommendation  for  reenlistment  upon  the  expiration  of  his  last 
term  of  service  of  not  less  than  three  years,  who  reenlists  for  a  term  of  four 
years  within  four  months  from  the  date  of  his  discharge,  shall  receive  an 
increase  of  one  dollar  and  thirty-six  cents  per  month  to  the  pay  prescribed  for 
the  rating  in  which  he  serves  for  each  consecutive  reenlistment      IR.  S.'] 


This  section  was  amended  to  read  as  above 
given  by  the  Act  of  March  3»  1899,  ch.  413, 
sec.  16,  30  Stat.  L.  1007.  The  section  was 
originally  as  follows: 

"Sec.  1573.  If  any  seaman,  ordinary  sea- 
man, landsman,  fireman,  coal-heaver,  or  boy, 
being  honorably  discharged,  shall  re-enlist 
for  three  years,  within  three  months  there- 
after, be  shall,  on  presenting  his  honorable 
discharge,  or  on  accounting  in  a  satisfactory 


manner  for  its  loss,  be  entitled  to  pay,  dur- 
ing the  said  three  months,  equal  to  that  to 
which  he  would  have  been  entitled  if  he  had 
been  employed  in  actual  service."  Act  of 
March  2,  1855,  ch.  136,  10  Stat.  L.  627;  Act 
of  June  7,  1864,  ch.  Ill,  13  Stat.  L.  120. 

Benefit  of  this  section  made  applicable  to 
all  enlisted  persons  by  Res.  No.  62,  of  June 
11,  1896,  aupra,  p.  273. 


An  act  relating  to  machinista  in  the  Navy. 
[Act  of  June  10,  1880,  ch.  249,  21  Stat.  L.  290.1 

[Extra  pay  to  machinists  honorably  discharged.]  That  all  men  now  serving 
in  the  Navy  who  may  be  discharged  as  madiinists,  with  continuousHservice 
certificates  entitling  them  to  honorable  discharge,  and  those  discharged  in  the 
said  rating  with  such  certificates  since  the  twentieth  day  of  November,  eighteen 
hundred  and  seventy-nine,  shall  receive  one-third  of  one  year's  pay  as  a  ma- 
chinist for  each  good-conduct  badge  they  have  received,  or  may  receive,  not 
exceeding  three  in  number  under  the  said  certificates,  the  said  gratuity  to  be 
received  in  lieu  of  re-enlistment  as  a  machinist  under  such  certificate,  and  to 
be  in  full  and  in  lieu  of  all  claims  against  the  United  States  in  connection 
therewith,  for  extra  pay  for  re-enlisting,  or  for  continuous  service,  or  for  enlist- 
ment as  a  petty-officer;  and  the  amount  necessary  to  carry  out  the  provisions 
of  this  act  is  hereby  appropriated,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated :  Provided,  That  nothing  herein  contained  shall  be  so  con- 
strued as  to  prevent  the  re-enlistment  of  madiinists  in  the  Navy.  [21  Stat.  L. 
£90.] 


[Extra  pay  to  temporary  force.]  *  *  *  The  officers  and  enlisted  men 
comprising  the  temporary  force  of  the  Navy  during  the  war  with  Spain  who 
served  creditably  beyond  the  limits  of  the  United  States,  and  who  have  been  or 
may  hereafter  be  discharged,  shall  be  paid  two  months'  extra  pay ;  and  all  such 
officers  and  enlisted  men  of  the  Navy  who  have  so  served  within  the  limits  of 
the  United  States,  and  who  have  been  or  may  hereafter  be  discharged,  shall  be 
paid  one  month's  extra  pay.     *     *     *     [SO  Stat.  L.  1228.] 


This  is  from  the  Deficiency  Appropriation 
Act  of  March  3,  1899,  ch.  427. 

"Comprising  the  temporary  force **  was  in- 
tended to  comprise  all  of  the  temporary  force 
"of  the  navy  during  the  war  with  Spain." 
The  fact  that  a  man  enlisted  for  three  years 
does  not  take  his  case  out  of  the  statute,  but 
where  he  enlisted  during  the  war  with  Spain, 
or  when  war  was  imminent,  and  was  dis- 


charged at  or  about  the  termination  of  hos- 
tilities, and  his  discharge  indicates  that  he 
was  discharged  as  one  of  the  temporary  force 
of  the  navy,  he  is  entitled  to  the  two  months' 
additional  pay  given  by  the  Act.  Cleary  v. 
U.  S.,   (1900)    35  Ct.  CI.  207. 

To  officers  and,  men  who  serve  until  dis- 
charged the  statute  is  restricted.  An  officer 
who  resigns  and  whose  resignation  is  accepted 
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is  thereby  out  of  the  service  and  cannot  sub-  Paymaster's  clerks  appointed  to  serve  with 

sequently  be  discharged  within  the  intent  of  paymasters  in  the  nairjr  were  not  a  part  of 

the  Act.     Douw  v.  U.  S.,   (1901)   36  Ct.  CI.  the  temporary  force  of  the  navy.    McBlair  9. 

112.  U.  S.,  (1901)  36  Ct.  CI.  109. 

Sec.  1574.  [Crews  of  wrecked  or  lost  vessels.']  When  the  crew  of  any 
vessel  of  the  United  States  are  separated  from  such  vessel,  by  means  of  her 
wreck,  loss,  or  destruction,  the  pay  and  emolum^its  of  such  of  the  officers  and 
men  as  shall  appear  to  the  Secretary  of  the  Navy,  by  the  sentence  of  a  court- 
martial  or  court  of  inquiry,  or  by  other  satisfactory  evidence,  to  have  done 
their  utmost  to  preserve  her,  and,  after  saiJ  wreck,  loss,  or  destruction,  to  have 
behaved  themselves  agreeably  to  the  discipline  of  the  Navy,  shall  go  on  and  be 
paid  them  until  their  discharge  or  death.      [R.  8.] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  608,  609. 
Loss  of  personal  effects.  —  See  supray  p.  309. 

Sec.  1575.  [Crews  of  vessels  taken  by  an  enemy.]  The  pay  and  emolu- 
mentfi  of  the  officers  and  men  of  any  vessel  of  the  United  States  taken  by  an 
enemy  who  shall  appear,  by  the  sentence  of  a  court-martial  or  otherwise,  to 
have  done  their  utmost  to  preserve  and  defend  their  vessel,  and,  after  the  taking 
thereof,  to  have  behaved  themselves  agreeably  to  the  discipline  of  the  Navy, 
shall  go  on  and  be  paid  to  them  until  their  exchange,  discharge,  or  death. 
IB.  8.] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.  609. 

Sec.  1576.  [Assignments  of  wages.]  Every  assignment  of  wages  due  to 
persons  enlisted  in  the  naval  service,  and  all  powers  of  attorney,  or  other  au- 
thority to  draw,  receipt  for,  or  transfer  the  same,  shall  be  void,  unless  attested 
by  the  commanding  officer  and  paymaster.  The  assignment  of  wages  must 
specify  the  precise  time  when  they  commence.      [B.  8.] 

Act  of  June  30,  1864,  ch.  174,  13  Stat.  L.  310. 


[Allotment  of  pay.]  *  *  *  That  the  Secretary  of  the  Navy  be,  and 
he  is  hereby,  authorized  to  permit  officers  of  the  Navy  and  the  Marine  Corps 
to  make  allotments  from  their  pay,  under  such  regulations  as  he  may  prescribe, 
for  the  support  of  their  families  or  relatives,  for  their  own  savings,  or  for  other 
proper  purposes,  during  such  time  as  they  may  be  absent  at  sea,  on  distant 
duty,  or  under  other  circumstances  warranting  such  action:  *  *  *  [£9 
8tat.  L.  361.] 

This  is  from  the  Naval  Appropriation  Act  of  pay  in  favor  of  his  wife  was  increased 

of  June  10,  1896,  ch.  399.  and  paid  to  her  without  his  knowledge  or 

The  secretary  of  the  navy  has  no  power  to  consent  during  his  absence  on  a  long  voyage, 

increase  a  naval  officer's  allotment  without  he  may  recover  the  ille^l  excess.     Melville 

his  consent,  and  where  an  officer's  allotment  v.  U.  S.,   (1888)  23  Ct.  CI.  74. 

Sec.  1577.  [Bations  of  midshipmen.]  Midshipmen  and  acting  midship- 
men in  the  Navy  shall  be  entitled  to  one  ration,  or  to  commutation  therefor. 
[B.  8.] 

Act  of  July  28,  1866,  ch.  296,  14  Stat.  L.  .  Change  of  title  of  grade  of  midshipmen  to 
322:  Act  of  Feb.  28,  1867,  ch.  100,  14  Stat.  ensign.  See  Act  of  March  3,  1883,  ch.  97, 
L.  416.  sec.  1,  supra,  p.  247. 

Sec.  1578.  [Bations  of  other  officers.]  All  officers  shall  be  entitled  to  one 
ration,  or  to  commutation  therefor,  while  at  sea  or  attached  to  a  sea-going 
vessel,     [B.  ^.] 
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Act  of  March  3, 1851,  ch.  34,  9  Stat.  L.  621 ; 
Act  of  July  16,  1862,  ch.  183,  12  Stat.  L.  587. 

Conuniitation  of  rations.  —  Limit  of  claims, 
flee  Act  of  July  28,  1892,  ch.  311,  sec.  2,  infra, 
this  division. 

This  section  was  impliedly  repealed,  as  was 
also  section  1585,  R.  S.,  by  section  13  of  the 
Act  of  March  3,  1899.  That  section  provides 
that  officers  of  the  navy  "  shall  receive  the 
same  pay  and  allowances,  except  forage,  as 
are  or  may  be  provided  by  or  in  pursuance 
of  law  for  the  officers  of  corresponding  rank 
in  the  army."  Had  Congress  intended  that 
such  allowances  as  theretofore  given  should 


be  continued,  or  to  reserve  the  riglit  to  com- 
mutation as  to  the  sea  ration,  it  would  have 
been  very  easy  to  have  inserted  apt  words 
which  would  have  rendered  effectual  this 
purpose.  Gibson  v.  U.  S.,  ( 1904)  194  U.  S.  182. 
For  cases  which  construed  or  referred  to 
this  section,  see  Thomas  v.  U.  S.,  (1903)  38 
Ct.  CI.  113;  Ryan  v.  U.  S.,  (1903)  38  Ct.  CI. 
143;  Taussig  v.  U.  S.,  (1903).  38  Ct.  CI.  105; 
Thomas  v.  U.  S.,  (1903)  38  Ct.  CI.  70;  Col- 
lins t7.  U.  S.,  (1902)  37  Ct.  CI.  222;  Lemly 
V.  U.  S.,  (1893)  28  Ct.  CI.  474;  Frary  v.  U. 
S.,  (1889)  24  a.  CI.  114;  Reid  v.  U.  S., 
'( 1883)  18  Ct.  CI.  625. 


Sec.  1579.  [When  rations  not  allowed.']  No  person  not  actually  attached 
to  and  doing  duty  on  board  a  sea-going  vessel,  except  the  petty  officers,  seamei^, 
and  ordinary  seamen  attached  to  receiving-ships  or  to  the  ordinary  of  a  navy- 
yard,  and  midshipmen,  shall  be  allowed  a  ration.      [jB.  8,] 


Act  of  March  3,  1851,  ch.  34,  9  Stat.  L. 
621;  Act  of  July  28,  1866,  ch.  296,  14  Stat. 
L.  322;  Act  of  Feb.  28,  1867,  ch.  100,  14  Stat. 
L.  416. 

But  see  following  text. 

The  term  "ordinary  of  a  navy  yard**  re- 
fers to  ships  laid  up  in  ordinary  at  a  navy 
yard.  Button  r.  U.  S.,  (1886)  20  Ct.  CI.  423. 
See  also  Herbert!?.  U.  8.,  ( 1886)  21  Ct.  CI.  53. 

Mates  are  petty  officers  and  as  such  come 
within  the  exceptions  contained  in  this  stat- 
ute.    U.  S.  V,  Fuller,  (1896)   160  U.  S.  593. 


See  also  Baxter  v.  U.  S.,  (1897)  32  Ct.  CI. 
75. 

The  judge-advocate-general,  whose  duty  is 
in  the  department,  is  precluded  by  this  sec- 
tion from  the  allowance  of  a  sea-pay  r&tion. 
Lemly  v.  U.  S.,  (1893)  28  Ct.  CI.  468. 

An  apothecary  in  the  navy  detailed  to  and 
doing  duty  at  the  marine  barrapks,  is  not 
"  attached  to  the  ordinary  of  a  navy  yard  " 
within  the  meaning  of  this  section.  Herbert 
t?.  U.  S.,  (1886)  21  Ct.  CI.  53.  See  also  But- 
ton V.  U.  S.,  (1885)   20  Ct.  CI.  423. 


[Sec.  1.]  [Rations  of  enlisted  men  and  boys  and  naval  cadets.]  *  ♦  * 
That  all  enlisted  men  and  boys  in  the  Navy,  attached  to  any  United  States 
vessel  or  station  and  doing  duty  thereon,  and  naval  cadets,  shall  be  allowed  a 
ration,  or  commutation  thereof  in  money,  under  such  limitations  and  regula- 
tions as  the  Secretary  of  the  Navy  may  prescribe.  *  *  *  [^s  Stat.  L. 
291.] 

This  is  from  the  Naval  Additional  Appropriation  Act  of  Jan.  30,  1885,  ch.  43. 
Change  of  title  of  naval  cadets.     See  Naval  Academy. 

Sec.  1580.  [Navy  ration,  constituents  of.]  The  Navy  ration  shall  con- 
sist of  the  following  daily  allowance  of  provisions  to  each  person :  One  pound 
and  a  quarter  salt  or  smoked  meat,  with  three  ounces  of  dried  or  six  ounces  of 
canned  fruit,  and  three  gills  of  beans  or  peas,  or  twelve  ounces  of  flour;  or 
one  pound  of  preserved  meat,  with  three  ounces  of  dried  or  six  ounces  of 
canned  fruit,  and  twelve  ounces  of  rice  or  eight  ounces  of  canned  vegetables  or 
four  ounces  of  desiccated  vegetables;  together  with  one  pound  of  biscuit,  two 
ounces  of  butter,  four  ounces  of  sugar,  two  ounces  of  coffee  or  cocoa  or  one- 
half  ounce  of  tea  and  one  ounce  of  condensed  milk  or  evaporated  cream; 
and  a  weekly  allowance  of  one-half  pound  of  macaroni,  four  ounces  of  cheese, 
four  ounces  of  tomatoes,  one-half  pint  of  vinegar,  one-half  pint  of  pickles,  one- 
half  pint  of  molasses,  four  ounces  of  salt,  one-quarter  ounce  of  pepper,  and  one- 
half  ounce  of  dry  mustard.  Five  pounds  of  lard  or  a  suitable  substitute  shall 
be  allowed  for  every  hundred  pounds  of  flour  issued  as  bread,  and  such  quan- 
tities of  yeast  as  may  be  necessary.      [R.  8.] 

This  section  was  amended  to  read  as  above  "  Sec.  1580.  The  Navy  ration  shall  consist 

by  the  Naval  Appropriation  Act  of  July  1,  of    the    following   daily    allowance    of    pro- 

1902,  ch.  1388,  32  Stat.  L.  679.    The  section  visions  to  each  person:     One  pound  of  salt 

wa9  originally  as  follows;  pork,  with  half  a  pint  of  beans  or  peas;  or  one 
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pound  of  Bait  beef,  with  half  a  pound  of  flour 
and  two  ounces  of  dried  apples,  or  other 
dried  fruit;  or  three-quarters  of  a  pound  of 
preserved  meat,  with  a  half  pound  of  rice, 
two  ounces  of  butter,  and  one  ounce  of  desic- 
cated 'mixed  vegetables;'  or  three-quarters 
of  a  pound  of  preserved  meat,  two  ounces 
ojf    butter,    and    two    ounces    of    desiccated 


potatoes;  together  with  fourteen  ounces  off 
biscuit,  one-quarter  of  an  ounce  of  tea,  or 
one  ounce  of  coffee  or  cocoa,  and  two  ounces 
of  sugar;  and  a  weekly  allowance  of  half  a 
pint  of  pickles,  half  a  pint  of  molasses,  and 
half  a  pint  of  vinegar."     Act  of  July   18, 

1861,  ch.  7,  12  Stat.  L.  264;  Act  of  July  14, 

1862,  ch.  164,  12  Stat.  L.  565. 


Sec.  1581.  \_Substitidions  in  —  extra  allowance.]  The  following  substitu- 
tion for  the  components  of  the  ration  may  be  made  when  deemed  necessary  by 
the  senior  officer  present  in  command : 

For  one  and  one-quarter  pounds  of  salt  or  smoked  meat  or  one  pound  of 
preserved  meat,  one  and  three-quarters  pounds  of  fresh  meat;  in  lieu  of  the 
article  usually  issued  with  salt,  smoked,  or  preserved  meat,  fresh  vegetables  of 
equal  value ;  for  one  pound  of  biscuit,  one  and  one-quarter  pounds  of  soft  bread, 
or-  eighteen  ounces  of  flour ;  for  three  gills  of  beans  or  peas,  twelve  ounces  of 
flour  or  rice  or  eight  ounces  of  canned  vegetables,  and  for  twelve  ounces  of 
flour  or  rice  or  eight  ounces  of  canned  vegetables,  three  gills  of  beans  or  peas. 

That  an  extra  allowance  of  one  ounce  of  coffee  or  cocoa,  two  ounces  of  sugar, 
four  ounces  of  hard  bread  or  its  equivalent,  and  four  ounces  of  preserved  meat 
or  its  equivalent  shall  be  allowed  to  enlisted  men  of  the  engineer  and  dynamo 
force  when  standing  night  watches  between  eight  o'clock  postmeridian  and 
eight  o'clock  antemeridian  under  steam.      [jB.  S.] 


This  section  was  amended  to  read  as  above 
by  the  Naval  Appropriation  Act  of  July  1, 
1902,  ch.  1368,  32  Stat.  L.  680.  The  section 
was  originally  as  follows: 

''Sec.  1581.  The  following  substitution  for 
the  components  of  the  ration  may  be  made 
when  it  is  deemed  necessary  by  the  senior 
officer  present  in  command :  For  one  pound  of 
salt  b€«f  or  pork,  one  pound  and  a  quarter 
of  fresh  meat  or  three-quarters  of  a  pound 
of  preserved  meat;  for  any  or  all  of  the 
articles  usually  issued  with  the  salted  meats, 
vegetables  equal  to  the  same  in  value;  for 
fourteen  ounces  of  biscuit,  one  pound  of  soft 


bread,  or  one  pound  of  flour,  or  half  a  pound 
of  rice;  for  half  a  pint  of  beans  or  peas,  hal 
a  pound  of  rice,  and  for  half  a  pound  of  rice, 
half  a  pint  of  beans  or  peas.  And  the  Sec- 
retary of  the  Navy  may  substitute  for  the 
ration  of  coffee  and  sugar  the  extract  of 
coffee  combined  with  milk  and  sugar,  if  h^ 
shall  believe  such  substitution  to  be  con- 
ducive to  the  health  and  comfort  of  the  Navy, 
and  not  to  be  more  expensive  to  the  Govern- 
ment than  the  present  ration :  Provided^  That 
the  same  shall  be  acceptable  to  the  men.** 
Act  of  Julv  18,  1861,  ch.  7,  12  SUt.  L.  265; 
Act  of  April  17,  1862,  ch.  57,  12  Stot.  Lu  381. 


Sec.  1582.  [Short  allowance.]  In  case  of  necessity  the  daily  allowance  of 
provisions  may  be  diminished  at  the  discretion  of  the  senior  officer  present  in 
command ;  but  payment  shall  be  made  to  the  persons  whose  allowance  is  thus 
diminished,  according  to  the  scale  of  prices  for  the  same  established  at  the 
time  of  such  diminution.  And  every  commander  who  makes  any  diminution 
or  variation  shall  give  to  the  paymaster  written  orders  therefor,  specifying 
particularly  the  diminution  or  variation  which  is  to  be  made,  and  shall  report 
to  his  commanding  officer,  or  to  the  Navy  Department,  the  necessity  for  the 
sanae.     [jB.  S.] 

Act  of  July  18,  1861,  ch.  7,  12  Stat.  L.  265. 

Sec.  1583.  [Rations  stopped  for  the  sick.]  Rations  stopped  for  the  side 
on  board  vessels  shall  remain  and  be  accounted  for  by  the  paymaster  as  a  part 
of  the  provisions  of  the  vessels.      [jB.  S.] 

Act  of  March  3,  1851,  ch.  34,  9  Stat.  L.  621;  Act  of  June  22,  1860,  ch.  181,  12  Stat.  Li.  83. 

Sec.  1584.   [Additional  rations.]     [Repealed.] 

This  section  was  as  follows:  to  each  seaman,  to  be  provided  at  hia   first 

"  Sec.   1684.  An  additional  ration  of  tea       *  turning  out.' "     Act  of  May  23,   1872»   eh. 
or  coffee  and  sugar  shall  be  hereafter  allowed       195,  17  Stat.  L.  151. 
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It  was  directly  repealed  by  Act  of  July  1, 
1902,  cb.  1368,  32  Stat.  L.  680  wbicb  pro- 
vided as  follows: 

"Tbat  section  fifteen  hundred  and  eigbty- 
four  of  the  Revised  Statutes  of  tbe  United 
States,  and  so  much  of  tbe  Act  of  May 
third,  eighteen  hundred  and  eighty,  'making 
appropriations  for  the  naval  service  for  tbe 
fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  eigbty>one,  and  for  other  pur- 
poses,' as  authorizes  the  Secretary  of  the 
Navy  to  substitute  desiccated  tomatoes  for 
desiccated    potatoes,    are    hereby    repealed." 


The  provision's  of  Act  of  May  3,  1880,  cb. 
73,  21  Stat.  L.  86,  last  mentioned  were  as 
follows :  • 

"  That  the  Secretary  of  the  Navy  may  sub- 
stitute for  the  ration  of  '  two  ounced  of  desic- 
cated potatoes'  six  ounces  of  desiccated  to- 
matoes if  he  shall  believe  such  substitution 
to  be  conducive  to  the  health  and  comfort 
of  the  Navy,  and  not  to  be  more  expensive 
to  the  government  than  the  present  ration, 
provided  the  same  shall  be  acceptable  to  the 


men. 


ff 


Sec.  1585.  ^Commutation  price  of  ration,]    Thirty  cents  shall  in  all  cases 
be  deemed  the  commutation  price  of  the  Navy  ration.      [B.  S.] 


Act  of  July  15,  1870,  cb.  295,  16  Stat.  L. 
333. 

This  section  was  impliedly  repealed,  as  was 
also  section  1578,  R.  S.,  by  section  13  of  the 
Act  of  March  3,  1809.  That  section  provides 
tnat  officers  of  the  navy  "  shall  receive  the 
same  pay  and  allowances,  except  forage,  as 
are  or  may  be  provided  by  or  in  pursuance  of 
law  for  the  omcers  of  corresponding  rank  in 
the  army."  Had  Congress  intended  that  such 
allowances  as  theretofore,  given  should  be  con- 
tbnied,  or  to  reserve  the  right  to  commuta- 


tion as  to  sea  ration,  it  would  have  been 
very  easy  to  have  inserted  apt  words  which 
would  have  rendered  effectual  this  purpose. 
Gibson  v.  U.  S.,  (1904)    194  U.  S.  182. 

For  cases  which  construed  and  referred  to 
this  section,  see  Richardson  v.  U.  S.,  (1903) 
38  Ct.  CI.  188;  Thomas  v.  U.  S.,  (1903)  38 
Ct.  CI.  113;  Thomas  v,  U.  S.,  (1903)  38  Ct. 
CI.  72;  Collins  v.  U.  S.,  (1902)  37  Ct.  CI. 
222;  Baxter  v.  U.  S.,  (1897)  32  Ct.  CI.  77; 
Lemly  v,  U.  S.,  (1893)  28  a.  CI.  474. 


^Commuted  funds,  enlisted  men.]  *  *  *  That  money  accruing  from 
the  rations  of  enlisted  men  conmiuted  for  the  benefit  of  any  mess  may  be  paid 
on  public  bills  to  the  commissary  officer  by  the  pay  officer  having  their  accounts. 
*     *     *     [S2  Stat.  L.  680.] 

This  is  from  the  Naval  Appropriation  Act  of  July  1,  1902,  ch.  1368. 


ICommutation  of  quarters.]  ♦  ♦  *  Commutation  of  quarters  for  offi- 
cers on  shore  not  occupying  public  quarters,  including  boatswains,  gunners, 
carpenters,  sailmakers,  warrant  machinists,  pharmacists,  and  mates,  who  shall 
hereafter  receive  the  same  commutation  for  quarters  as  second  lieutenants  of 
the  Marine  Corps.     *     *     *     [*jf  Stat.  L.  1107.] 

This  is  from  the  Naval  Appropriation  Act  of  March  3,  1901,  cb.  852. 


{Claims  for  sea  pay  or  commutation  of  rations.]  *  *  *  That  here- 
after the  accounting  officers  of  the  Treasury  shall  not  receive,  examine,  con- 
sider, or  allow  any  claim  against  the  United  States  for  sea  pay  or  commuta- 
tion of  rations  which  has  been  or  may  be  presented  by  officers  of  the  Navy,  their 
heirs  or  legal  representatives,  under  the  decisions  of  the  Supreme  Court,  which 
have  heretofore  been  adopted  as  a  basis  for  the  allowance  of  such  claims,  which 
accrued  prior  to  July  sixteenth,  eighteen  hundred  and  eighty.  *  ♦  *  [^7 
Stat.  L.  SIS.] 


This  is  from  the  Deficiency  Appropriation  Act  of  July  28,  1892,  ch.  311. 
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Sec.  1586.  ^Medicines  and  medical  attendance.^  Expenses  incurred  by 
any  officer  of  the  Navy  fpr  medicines  and  medical  attendance  shall  not  be 
allowed  unless  they  were  incurred  when  he  was  on  duty,  and  the  medicines 
could  not  have  been  obtained  from  naval  supplies,  or  the  attendance  of  a  naval 
medical  officer  could  not  have  been  had.      [B.  8.'] 

Act  of  July  16,  1870,  ch.  295,  16  Stat.  L.  334. 

Sec.  1587.  [Funeral  expenses.]  No  funeral  expense  of  a  naval  officer  who 
dies  in  the  United  States,  nor  expenses  for  travel  to  attend  the  funeral  of  an 
officer  who  dies  there,  shall  be  allowed.  But  when  an  officer  on  duty  dies  in  a 
foreign  country  the  expenses  of  his  funeral,  not  exceeding  his  sea-pay  for  one 
month,  shall  be  defrayed  by  the  Government,  and  paid  by  the  paymaster  upon 
whose  books  the  name  of  such  officer  was  borne  for  pay.      \_B.  8.] 

Act  of  July  16,  1870,  ch.  295,  16  Stat.  L.  334. 
See  following  section. 


[Reimbursement  of  expense  of  bringing  home  remains.]  *  ♦  ♦  That 
in  all  cases  where  an  officer  or  an  enlisted  man  in  either  the  Army,  Navy, 
Marine  Corps  of  the  United  States,  or  contract  surgeon  or  trained  nurse  in  the 
employ  of  the  Government^  has  died  while  on  duty  away  from  home  since  the 
first  day  of  January,  eighteen  hundred  and  ninety-eight,  and  the  remains  have 
been  taken  home  and  buried  at  the  expense  of  the  family  or  friends  of  the 
deceased,  the  parties  who  paid  the  cost  of  transportation  and  burying  such 
remains  shall  be  repaid  at  the  expense  of  the  United  States  by  the  Secretary 
of  the  Treasury,  not  to  exceed  what  it  would  have  cost  the  United  States  to  have 
transported  the  remains  to  their  homes.     *     *     *     [so  8tat.  L.  1225.] 

This  is  from  the  Deficiency  Appropriation  Act  of  March  3, 1S99,  ch.  427. 

Sec.  1588.  [Pay  of  retired  officers.]  The  pay  of  all  officers  of  the  Navy 
who  have  been  retired  after  forty-five  years'  service  after  reaching  the  age  of 
sixteen  years,  or  who  have  been  or  may  be  retired  after  forty  years'  service, 
upon  their  own  application  to  the  President,  or  on  attaining  the  age  of  sixty- 
two  years,  or  on  account  of  incapacity  resulting  from  long  and  faithful  service, 
from  wounds  or  injuries  received  in  the  line  of  duty,  or  from  sickness  or  ex- 
posure therein,  shall,  when  not  on  active  duty,  be  equal  to  seventy-five  per 
centum  of  the  sea-pay  provided  by  this  chapter  for  the  grade  or  rank  which 
they  held,  respectively,  at  the  time  of  their  retirement  The  pay  of  all  other 
officers  on  the  retired  list  shall,  when  not  on  active  duty,  be  equal  to  one-half 
the  sea-pay  provided  by  this  chapter  for  the  grade  or  rank  held  by  them, 
respectively,  at  the  time  of  their  retirement.      [R.  8.] 

Act  of  July  15,  1870,  ch.  295,  16  Stat.  L.  cordingly,  be  deemed  to  have  repealed,  upon 

333;  Act  of  March  3,  1873,  ch.  230,  17  Stat.  the  adoption  of  the  Revised  Statutes,  all  the 

L.  655.  provisions  then  in  force  by  which  that  com- 

These  provisions  and  those  of  section  1689  pensation  was  previously  regulated,  and  to 
and  1590  are  in  part  superseded  by  Act  of  have  constituted  thereafter  the  only  law 
March  3,  1899,  ch.  413,  sec.  8,  infra,  div.  IV.,  upon  the  subject.  "  Hence,  in  determininir 
as  to  officers  on  the  active  list  at  the  what  is  the  retired  pay  of  naval  officers  on 
time  of  the  passage  of  such  Act,  but  not  as  the  retired  list  since  the  date  of  the  revia- 
to  officers  then  on  the  retired  list.  See  same  ion,  we  are  governed  entirely  by  the  pro- 
Act,  section  13,  supra,  p.  322.  visions  of  the  sections  cited.     If  the  ofRcer 

This  section  and  scions  1590  and   i593»  comes  within  the  terms  of  section  1593,  the 

R.  S.,  contain   provisions   of  a  general   and  pay  to  which  he  is  entitled  is  the  pay  pre- 

special  character,  prescribing  the  compensa-  scribed  by  that  section.     If  he  comee  within 

tion  of  retired  naval  officers,  which  together  the  terms  of  section  1590,  he  is  entitled  to 

embrace  within  their  scope  all  such  officers,  the  pay  thereby  fixed.     If  he  belongs  to  any 

whether  of  the  line  or  staff.    They  must,  ac-  of  the  classes  of  retired  officers  described  in 
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the  first  sentence  of  section  1588,  is  entitled 
to  the  pay  allowed  thereby.  But  if  he  is  not 
within  section  1593,  nor  within  section  1590, 
nor  within  the  first  sentence  of  section  1588, 
he  is,  in  that  case,  to  be  regarded  as  within 
the  second  or  last  sentence  of  the  latter  sec- 
tion (which  is  general,  and  intended  to  in- 
clude all  retired  officers  not  falling  under 
either  of  the  other  provisions  adverted  to) 
and  entitled  to  the  pay  thereby  established." 
(1877)  15  Op.  Atty.-Gen.  319. 

The  seren^-fiye  per  cent,  rate  applies  to 
all  officers  of  the  navy  (1)  "who  have  been 
retired  after  forty -five  years*  service  after 
reaching  the  age  of  sixty-two  years;  "  (2) 
•*or  who  have  been  or  may  be  retired  after 
forty  years'  service  upon  their  own  applica- 
tion to  the  President;  "  (3)  "or  on  attaining 
the  age  of  sixty-two  years;  "  (4)  "  or  on  ac- 
count of  incapacity  resulting  from  long  and 
faithful  service,  from  wounds  or  injuries  re- 
ceived in  the  line  of  duty,  or  from  sickness 
or  exposure  therein."  Thomley's  Case,  (1881) 

17  Op.  Atty.-Gen.  178. 

Setired  pay  is  the  equivalent  of  salary, 
and  when  an  officer  serves  on  a  board  as  to 
which  a  statute  prescribes  for  members  who 
are  "not  salaried  officers,"  a  salary,  and  for 
members  who  are  salaried  officers  "  their  ac- 
tual necessary  expenses,"  he  is  entitled  to  the 
latter  and  not  to  the  former.  Franklin  v, 
U.  S.,  (1893)  29  Ct.  CI.  6. 

Cadet  ensineers  are  "officers"  within  the 
meaning  of  this  section.  (1882)  17  Op. 
Atty.-Gen.  332L 

Kates. «-  This  section,  providing  for  the  re- 
tirement of  officers  of  the  navy  at  three- 
fourths  the  sea  pay  of  the  grade  or  rank  held 
by  them  at  the  time  of  retirement,  was,  by 
the  Aet  of  Aug.  1,  1894,  not  only  made  to  ap- 
ply to  the  twenty-eight  mates  then  serving 
in  the  navy,  but  their  pay  as  well  is  fixed 
thereby.  Creighton  v,  U.  S.,  (1902)  37  Ct.  CH. 
331. 

The  word  ''grade''  refers  to  the  division 
of  officers  into  five  years'  periods  of  service. 
An  officer  retired  in  the  third  five  years' 
period  of  service  is  entitled  to  seventy-five  per 
cent  of  the  sea  pay  of  that  pay  grade,  and 
not  to  the  highest  pay  of  a  chief  engineer 
who  has  served  over  twenty  years.  Ruther- 
ford r.  U.  S.,  (1883)  18  Ct.  CI.  339.  See  also 
McClure  r.  U.  8.,  (1883)  18  Ct.  CI.  347. 

"The  interchangeability  of  the  words  rank 
and  grade  throughout  the  statutes  leads  me 
to  the  conclusion  that  they  are  used  synony- 
mously—  especially  when  we  find  them,  ae  in 
section  1588,  connected  by  a  disjunctive,  and 
with  no  indication  that  either  shall  control." 
(1881)  17  Op.  Atty.-Gen.  154. 

Longevity  pay.  —  The  first  clause  of  this 
section  does  not  give  longevity  pay  to  retired 
officers.  The  section  means  that  the  pay  of 
a  retired  officer  shall  be  three- fourths  of  the 
sea  pay  to  which  be  was  entitled  when  he 
was  retired.  Thomley  v.  U.  S.,  (1886)  113 
t'.  S.  310.  See  also  Rutherford  v.  U.  S., 
(1883)  18  Ct.  CI.  346;  McClure  v.  U.  S.,  (1883) 

18  Ct.  a.  347. 

Pay  on  promotion.  —  Provision  is  not  made 
by  this  section  for  an  allowance  to  an  officer 
of  an  increase  of  pay  upon  his  promotion  to 


a    higher    grade.    (1883)    17    Op,    Atty.-Gen. 
495. 

Retirement  while  holding  relative  rank. — 
Where  one  holding  a  commission  as  cpiptain 
in  the  navy  was  appointed  to  the  office  of 
chief  of  the  bureau  of  navigation,  with  the 
relative  rank  of  commodore,  the  attorney - 
general  advised  that  in  case  of  his  retirement 
by  reason  of  a  disability  incident  to  the  ser- 
vice, or  on  his  application,  during  his  incum- 
bency of  that  office,  and  while  he  was  borne 
on  the  navy  register  as  a  captain,  he  should 
be  placed  on  the  retired  list  with  the  rank  of 
captain,  and  that,  on  being  thus  retired,  he 
would  be  entitled  to  seventy-five  per  centum 
of  the  sea  pay  of  officers  of  that  rank. 
(1881)  17  Op.  Atty.-Gen.  154. 

An  officer  retired  on  the  furlough  list  un- 
der section  1454,  R.  S.,  is  not  entitled  to  the 
pay  of  officers  on  the  retired  list  under  the 
second  clause  of  this  section.  Brown  v.  U. 
S.,  (1885)  113  U.  S.  573.  See  also  Magaw's 
Case,  (1880)  16  Ct.  CI.  11,  as  to  an  officer  re- 
tired on  furlough  pay  according  to  section 
1593,  R.  S. 

Transfer  from  furlough-pay  list.  —  An  as- 
sistant engineer,  being  physically  disabled, 
was  examined  by  a  naval  retiring  board  who 
reported  that  he  was  incapacitated  from  ac- 
tive service,  and  that  in  their  judgment  the 
incapacity  did  not  originate  in  the  line  of 
duty.  In  this  report  the  President  con- 
ciurred,  and  directed  a  retirement  on  fur- 
lough pay,  under  section  1454,  R.  S.  Later 
he  was  nominated  by  the  President  and  con- 
firmed by  the  Senate  for  transfer  from  the 
furlough  to  the  retired -pay  list,  under  sec- 
tion 1594,  R.  S.  It  was  held  that  he  was 
put  on  the  list  of  those  retired  under  circum- 
stances which  brought  them  within  the  sec- 
ond clause  of  this  section.  Potts  v.  U.  S., 
(1888)  125  U.  S.  173.  See  also  U.  S.  v.  Bur- 
chard,  (1888)  125  U.  S.  176. 

An  officer  retired  on  furlough  pay  under 
section  1454,  R  S.,  cannot  be  transferred  on 
the  retired -pay  list  under  section  1594,  R.  S., 
with  increase  of  pay;  such  increase  is  for- 
bidden by  the  Act  of  Aug.  5.  1882;  ch.  391, 
which  provides  that  "  hereafter  tliere  sliall 
be  no  promotion  or  increase  of  pay  in  the  re- 
tired list  of  the  navy,  but  the  rank  and  pay 
of  officers  on  the  retired  list  shall  be  the 
same  that  they  are  when  such  officers  shall 
be  retired."     (1885)   18  Op.  Atty.-Gen.  96. 

In  the  case  of  an  officer  found  by  the  re- 
tiring board  to  be  incapacitated  for  active 
service,  such  incapacity  not  being  the  result 
of  misconduct  on  his  part  nor  of  any  .inci- 
dent of  the  service,  and  in  view  of  the  con- 
siderations which  lead  to  the  President's  de- 
termination to  retire  instead  of  discharging 
the  officer,  and  the  same  considerations  being 
regarded  as  sufficient  to  warrant  the  transfer 
of  such  officer  from  the  furlough  to  the  re- 
tired-pay list,  the  President,  by  and  with  the 
consent  of  the  Senate,  cannot  make  the  re- 
tirement and  transfer  simultaneous  by  plac- 
ing such  officer  at  once  on  the  retired -pay 
list.     (1885)   18  Op.  Atty.-Gen.  96. 

Special  appointment  and  retirement. — 
When  an  acting  master's  mate  was,  under  a 
private    Act,    duly    appointed    and    commis- 
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fiioned  a  master  on  the  retired  list  of  the 
navy,  he  became  a  master  by  the  appoint- 
ment, although  placed  upon  the  retired  list 
at  th^  same  instant.  And  when  the  cause  of 
bis  retirement  was  on  account  of  "  incapacity 
resulting  from  *  *  »  wounds  or  injuries 
received  in  the  line  of  duty,*"  he  became 
entitled  to  receive  seventy-five  per  centum 
of  the  sea  pay  of  a  master  on  the  active  list. 
Bradbury  v.  U.  S.,  (1886)  20  Ct.  CI.  189. 

A  special  Act  for  the  relief  of  John  N. 
Quackenbush,  late  a  commander  in  the  navy, 
provided  that  the  President  was  authoiized 
to  appoint  him  to  the  same  grade  and  rank 
of  commander  as  of  date  Aug.  1,  1883, 
and  to  place  him  on  the  retired  list  as 
of  the  date  of  June  1,  1805.  He  was 
nominated  in  May,  1897,  and  took  the 
oath  on  May  26,  1897.  He  reached  the  age 
of  sixty-two  on  May  31,  1895.  The  court 
said  that  if  the  claimant  had  been  appointed 
without  the  reference  to  the  prior  date  and 


had  been  immediately  retired,  he  would  have 
been  entitled  to  only  one-half  the  sea  pay 
of  a  commander  under  this  section,  for  be 
would  not  have  reached  the  age  of  sixty-two 
years  while  in  the  service;  but  as  he  was 
appointed  as  of  Aug.  1,  1883,  he  was  put  con- 
structively in  the  service  from  that  date  and 
so,  on  being  retired,  became  entitled  to  three- 
quarters  of  such  sea  pay.  Quackenbush  r. 
U.  S.,  (1900)  177  U.  S.  27. 

Section  17  of  the  Act  of  March  3,  1899, 
providing  that  on  the  retirement  of  an  offi- 
cer after  thirty  years'  service  "  he  shall  there- 
after receive  seventy-five  per  centum  of  the 
pay  and  allowance  of  the  rank  or  rating  upon 
which  he  was  retired,"  is  not  in  conflict  with 
the  language  of  this  section  providing  for  sev- 
enty-five per  centum  of  the  sea  pay  of  the 
grade  or  rank  held  by  him  at  the  time  of  re- 
tirement. Creighton  v.  U.  S.,  (1902)  37  Ct 
CI.  331. 


Sec.  1589.  [Bear-admirals.]  Eear-admirals  on  the  retired  list  of  the 
Navy,  who  were  ipetired  as  captains  when  the  highest  grade  in  the  Navy  was 
captain,  at  the  age  of  sixty-two  years,  or  after  forty-five  years'  service,  and  who, 
after  their  retirement,  were  promoted  to  the  grade  of  rear-admiral,  and  per- 
formed the  duties  of  that  grade  in  time  of  war,  shall  be  considered  as  having 
been  retired  as  rear-admirals.      [jB.  5.] 


Act  of  June  5,  1872,  ch.  307,  17  Stat.  L. 
226;  Act  of  March  3,  1873,  ch.  230,  17  Stat. 
L.  555. 

See  note  to  section  1588,  supra. 

By  this  section  retired  officers  of  the  class 
described,  who  were  promoted  to  the  grade 


of  rear-admiral,  are  to  be  considered  as  re- 
tired as  rear-admirals,  and  the  effect  of  this 
provision  is  to  entitle  them  to  the  retired 
pay  of  that  grade.  But  other  oflScers  thus 
promoted  fall  under  the  operation  of  section 
1501,  R.  S.     (1883)   17  Op.  Atty.-Gen.  499. 


Sec.  1590.  [Third  assistant  engineers,]  Officers  who  have  been  retired  as 
third  assistant  engineers  shall  continue  to  receive  pay  at  the  rate  of  four  hun- 
dred dollars  a  year.      [R.  S.] 

Act  of  March  3,  1859,  ch.  76,  11  Stat.  L.  6Ut.  L.  64;  Act  of  July  15,  1870,  ch.  295, 16 

407;  Act   of  Aug.    3,  1861,  ch.   42,   12   Stat.  8Ut.  L.  33a 

L.  290;  Act  of  July  16,  1862,  ch.  183,  12  Stat.  See  note  to  section  1588,  supra. 

L.    587;  Act   of   April    21,    1864,   ch.    63,   13 


Sec.  1591.  [Pay  not  im/:rea>sed  hy  promotion.']     [Superseded.] 


This  section  was  as  follows: 

"  Sec.  1691.  No  officer,  heretofore  or  here- 
after promoted  upon  the  retired  list,  shall, 
in  consequence  of  such  promotion,  be  entitled 
to  any  increase  of  pay."  Act  of  March  2, 
1867,  ch.  174,  14  Stat.  L.  517;  Act  of  July  15, 
1870,  ch.  295,  16  Stat.  L.  333. 

It  was  superseded  by  the  provisions  of  Act 


of  Aug.  5,  1882,  ch.  391,  sec  1,  providing  that 
"  hereafter  there  shall  be  no  promotion  or  in- 
crease oi  pay  in  the  retired  list."  S^  Mipro, 
p.  283. 

This  section  was  construed  in  (1883)  17 
Op.  Atty.-Gen.  495;  (1881)  17  Op.  Atty.-G«L 
36. 


Sec.  1592.   [Pdy  on  active  dviy.]    Officers  on  the  retired  list,  when  on 
active  duty,  shall  receive  the  full  pay  of  their  respective  grades.      [R.  8.] 


Act  of  June  1,  1860.  ch.  67,  12  Stat.  L. 
27;  Act  of  March  2,  1867,  ch.  174,  14  Stat. 
L.  617. 

Retired  officers  in  active  service  shaU  re- 
ceive, so  long  as  they  remain  in  such  service, 
the  same  pay  as  officers  of  their  respective 
grades  on  the  active  list  are  aUowed  by  law. 


(1862)  10  Op.  Atty.-Gen.  332.    See  (1861)  10 
Op.  Atty.-Gen.  107. 

A  pasonaster  in  the  navy,  retired  under  the 
Act  of  Dec.  21,  1861,  and  subsequently  em- 
ployed in  active  sea  service,  is  entitled  to  the 
proper  "  sea  pay "  of  his  grade  during  the 
time  of  such  employment  (1862)  10  Op. 
Atty.-Gen.  286. 
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Sec.  1593.  [Officers  retired  on  furlough  pay.]  Officers  placed  on  the 
retired  list,  on  furlough  pay,  shall  receive  only  one-half  of  the  pay  to  which 
they  would  have  been  entitled  if  on  leave  of  absence  on  the  active  list.     [-B.  S.] 


Act  of  March  3,  1835,  ch.  27,  4  Stat.  L. 
756,  767;  Act  of  Feb.  28,  1855,  ch.  127,  10 
SUt.  L.  616;  Act  of  Jan.  16,  1857,  ch.  12,  11 
SUt.  L.  154;  Act  of  Aug.  3,  1861,  ch.  42, 
12  SUt.  L.  291;  Act  of  July  28,  1866,  ch. 
312,  14  Stat.  L.  345. 

To  the  marine  corps  this  section  does  not 
apply.  Welles's  Case,  (1878)  15  Op.  Atty.- 
Gen.  443. 


Longevity  pay.  —  Officers  retired  under  this 
section  are  not  entitled  to  longevity  pay. 
Brown  v.  U.  S.,  (1883)  18  Ct  CI.  545. 

Relation  to  section  1588,  R.  S.  —  This  sec- 
tion is  an  exception  to  the  broad  rule  laid 
.  down  in  section  1588,  R.  S.,  that  the  unenu- 
merated  retired  officers  shall  receive  half  sea 
pay.    Magaw's  Case,  (1880)  16  Ct.  CI.  11 


Sec.  1594.  [Trwnsfer  from  furlough  to  retired  pay*]  The  President,  hy 
and  with  the  advice  and  consent  of  the  Senate,  may  transfer  any  oflScer  on  the 
retired  list  from  the  furlough  to  the  retired-pay  list.      [R,  S.] 


Act  of  Jan.  16,  1857,  cL  12,  11  SUt.  L. 
154;  Act  of  July  16,  1862,  ch.  183,  12  Stat. 
L.  587. 

Liberal  conatmction.  —  This  section  was 
evidently  intended  to  enable  the  President, 
with  the  advice  and  consent  of  the  Senate,  to 
relieve  a  deserving  officer  to  a  limited  extent 
from  the  consequences  of  the  findings  of  re- 
tiring boards,  and  under  such  circumstances 
it  should  be  liberally  construed.  U.  S.  v. 
Burchard,   (1888)   125  U.  S.  179. 

Retioactive  transfer.  —  The  President,  with 
the  advice  and  consent  of  the  Senate,  may 
determine  whether  the  transfer  from  fur- 
lough to  retired  pay  shall  operate  only  in  the 
future,  or  relate  back  to  a  time  when  in  his 
judgment  it  ought  to  have  been  granted.  U. 
S.  V.  Burchard,  (1888)  125  U.  S.  180. 

An  officer  who  has  been  found  incapacitated 
for  active  service,  and  under  sec.  1554,  R.  S., 


retired  on  furlough  pay,  cannot  be  trans- 
ferred under  this  section  to  the  retired- pay 
list  with  the  pay  incident  thereto,  as  such 
increase  is  forbidden  by  the  Act  of  Aug.  5, 
1882,  22  Stat  L.  286,  c.  391.  (1885)  18  Op. 
Atty.-Gen.  96. 

Relation  to  section  1588,  R.  S.  —  An  officer 
transferred  from  the  furlough  list  cannot  re- 
ceive the  higher  rate  of  pay  provided  for  in 
section  1588,  R.  S.,  irrespective  of  the  condi- 
tions or  circumstances  of  his  retirement,  as, 
when  he  is  placed  upon  the  retired  list,  the 
terms  and  conditions  of  his  retirement  deter- 
mine the  pay  which  he  is  to  receive.  An  offi- 
cer who  had  been  retired  on  furlough  pay 
from  causes  not  incident  to  the  service  can- 
not be  nominated  for  transfer  to  the  seventy- 
five  per  centum  retired-pay  list  under  section 
1588,  R.  S.     (1878)  16  Op.  Atty.-Gen.  22. 


Sec.  1595.  \_Ration8.'\    Bations  shall  not  be  allowed  to  officers  on  the  re- 
tired list.      [B.S.] 

Act  of  July  16, 1862,  ch.  183,  12  Stat.  h.  587. 


[IX.  The  Kabivs  Cobp&] 

Sbc.  18.  [_Composition  of  active  list  of  the  line  —  vacancies  —  pro- 
motions.] That  from  and  after  the  date  of  the  approval  of  this  Act  the  active 
list  of  the  line  officers  of  the  United  States  Marine  Corps  shall  consist  of  one 
brigadier-general  commandant,  five  colonels,  five  lieutenant  colonels,  ten  majors, 
sixty  captains,  sixty  first  lieutenants  and  sixty  second  lieutenants :  Provided, 
That  vacancies  in  all  grades  in  the  line  created  by  this  section  shall  be  filled  as 
far  as  possible  by  promotion  by  seniority  from  the  line  officers  on  the  active 
list  of  said  Corps :  And  provided  further,  That  the  commissions  of  officers  now 
in  the  Marine  Corps  shall  not  be  vacated  by  this  act:  And  provided  further. 
That  vacancies  in  the  grade  of  brigadier-general  shall  be  filled  by  selection  from 
officers  on  the  active  list  of  the  Marine  Corps  not  below  the  grade  of  field  officer. 
[SO  Stat.  L.  1008.] 


This  and  sections  19-24,  following,  are  from 
the  navy  personnel  Act  of  March  3,  1809, 
ch.  413.  For  reference  to  entire  Act,  see 
$upra,  p.  249. 


Present  commandant  given  rank,  etc.,  of 
major-general  in  the  army.  See  Act  of  July 
1,  1902,  ch.  1368,  infra. 
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Number  of  commissioned  officers.  —  This 
section  superseded  the  provisions  of  the 
Naval  Appropriation  Act  of  June  30,  1876, 
ch.  159,  10  Stat.  L.  71,  that  ''  there  shall  be 
no  appointments,  except  by  promotion,  to 
fill  vacancies  occurring  in  the  list  of  commis- 
sioned officers  of  the  Marine  Corps  until  the 
number  of  such  officers  shall  have  been  re- 
duced, by  casualties  or  otherwise,  to  seventy- 
five,"  and  also  the  provisions  of  Act  of  Jan. 
30,  1885,  ch.  43,  23  Stat.  L.  293,  repeating  the 
above  paragraph  and  continuing,  "  and  after 
the  number  of  officers  shall  be  reduced  as 
above  provided,  the  whole  number  of  commis- 
sioned officers  on  the  active  list  in  the  Marine 
Corps  shall  not  exceed  seventy-five." 

Marine  corps  is  part  of  the  naval  service. 
—  Notwithstanding  the  intermediate  charac- 
ter of  the  marine  corps,  and  the  several  pro- 
visions of  the  statutes  allying  it  in  several 
respects  with  the  military  service,  it  is  prop- 
erly classed  with,  and  is  part  of,  the  naval 
service  of  the  United  States.  In  re  Doyle, 
(1883)  18  Fed.  Rep.  370. 

The  primary  position  of  the  marine  corps 
in  the  military  service  is  that  of  a  part  of 
the  navy,  and  its  chief  control  is  placed  un- 
der the  secretary  of  the  navy,  there  bein&f  ex- 
ceptions, when  it  may,  by  order  of  the  Presi- 
dent, or  some  one  having  proper  authority, 
be  placed  more  immediately,  for  temporary 
duty,  with  the  army,  and  Under  the  command 
of  the  superior  army  officers.  "  It  cannot  be 
considered  as  a  distinct  military   organiza- 


tion, independent  of  the  departments  of  the 
army  and  navy,  and  undejr  the  supervisioD 
and  control  of  neither  of  them,  having  no 
superior  outside  of  its  own  officers,  ezrept 
the  President  Such  a  position  is  at  war 
with  the  whole  policy  of  the  distribution  of 
power  among  the  executive  departments,  as 
we  have  already  shown ;  and  while  it  may  be 
true  the  navy  as  ships  and  navy  yards  are, 
yet  its  general  supervision  and  control  remain 
with  the  navy  department."  U.  S.  v.  Dunn, 
(1887)  120  U.  S.  254.  See  also  Wilkes  v. 
Dinsman,  (1849)  7  How.  (U.  S.)  89;  U.  S.  v. 
Kuhn,  (1833)  4  Cranch  (C  C.)  401;  Walt<m 
V.  U.  S.,  (1896)  31  Ct.  CI.  200;  Reid  v,  U.  S., 
(1883)  18  Ct.  CI.  638;  (1890)  19  Op.  Atty.- 
Gen.  618;  (1864)  11  Op.  Atty.-Gen.  100; 
(1820)  1  Op.  Atty.-Gen.  380.  But  see  Matter 
of  Shugrue,  (1883)   3  Mackey  (D.  C.)  324. 

The  marine  corps  is  an  independent  corps, 
officered  like  the  army;  ordinarily  placed  oy 
law  under  the  secretary  of  the  navy  and  or- 
dinarily subject  to  navy  discipline;  liable  at 
the  pleasure  of  the  President  to  be  put  with 
the  army  and  made  subject  to  army  disci- 
pline; when  serving  with  the  navy  a  part  of 
the  naval  force;  and  wherever  serving  to  be 
paid  according  to  the  laws  governing  the  pay 
of  the  army,  as  those  laws  are  or  may  be- 
come.    Reid  V,  U.  S.,  (1883)  18  Ct.  CI.  638. 

Chapter  9,  title  15,  of  the  Revised  Statutes, 
classifies  the  marine  corps  as  a  part  of  the 
navy.    Muse  v.  U.  S.,  (1884)  19  Ct.  a.  44L 


Sec.  19.  [Original  vacancies^  how  filled.]  That  the  vacancies  existing  in 
said  Corps  after  the  promotions  and  appointments  herein  provided  for  shall  be 
filled  by  the  President  from  time  to  time,  whenever  the  actual  needs  of  the 
naval  service  require  it,  first,  from  the  graduates  of  the  Naval  Academy  in  the 
manner  now  provided  by  law ;  or  second,  from  those  who  are  serving  or  who 
have  served  as  second  lieutenants  in  the  Marine  Corps  during  the  war  with 
Spain;  or,  third,  from  meritorious  noncommissioned  officers  of  the  Marine 
Corps ;  or,  fourth,  from  civil  life :  Provided,  That  after  said  vacancies  are  once 
filled  there  shall  be  no  further  appointments  from  civil  life.  [_S0  Stat.  L 
1008.] 

See  note  to  section  18,  supra. 

Sec.  20.  [Age  limit  for  appointees — ^examinations  for  appointees  and 
promotions.]  That  no  person  except  such  officers  or  former  graduates  of  the 
Naval  Academy  as  have  served  in  the  war  with  Spain,  as  hereinbefore  provided 
for,  shall  be  appointed  a  commissioned  officer  in  the  Marine  Corps  who  is  under 
twenty  or  over  thirty  years  of  age ;  and  that  no  person  shall  be  appointed  a 
commissioned  officer  in  said  corps  until  he  shall  have  passed  such  examination 
as  may  be  prescribed  by  the  President  of  the  United  States,  except  graduates 
of  the  Naval  Academy,  as  above  provided.  That  the  officers  of  the  Marine 
Corps  above  the  grade  of  captain,  except  brigadier-general,  shall,  before  being 
promoted,  be  subject  to  such  physical,  mental  and  moral  examination  as  is  now, 
and  may  hereafter  be,  prescribed  by  law  for  other  officers  of  the  Marine  Corps. 
[SO  Stat.  L.  1008.] 

See  note  to  section  18,  supra.  son  under  twenty  or  over  twenty-five  yean 

Issue  of  commission  after  age  limit  passed.      of  age  shall  be  appointed  as  a  commissioned 

*- Section  1599,  R.  S.,  provides  that  no  per-      officer  of  the  marine  corps.    In  (1862)  10  (^ 
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Atty.-Gen.  809,  the  attorney-general  advised 
that  the  Ihresident  might  lawfully  issue  a 
commission  to  an  applicant  after  he  had 
pflfl^  the  age  of  twenty-five,  when  he  had 
applied  for  that  office,  was  examined  and 
found  qualified,  and  was  nominated  to  the 
Senate,  prior  to  that  time,  Ibut  the  nomina- 
tion was  not  confirmed  by  the  Senate  until 
after  the  time. 

The  exemption  as  to  age  limit  with  refer- 
ence to  the  eligibility  to  appointment  in  the 


marine  corps  is  not  restricted  to  those  who 
served  in  such  corps,  but  extends  to  all  gradu- 
ates of  the  naval  academy  who  served  in  the 
war  with  Spain.  (1899)  22  Op.  Atty.-Gen. 
485. 

A  person  who  took  the  regular  four  years' 
course  at  the  naval  academy,  and  received  a 
certificate  of  graduation,  issued  pursuant  to 
the  Act  of  Aug.  5,  1882,  is  a  graduate  of  the 
academy  within  the  meaning  of  this  section. 
(1899)  22  Op.  Atty.-Gen.  486. 


Sec.  21.  \_Number  of  appointments.]  That  upon  the  passage  of  this  Act 
not  more  than  forty-five  of  the  captains,  forty-five  first  lieutenants  and  forty- 
five  second  lieutenants  herein  provided  for  shall  be  appointed ;  fifteen  captains, 
fifteen  first  lieutenants  and  fifteen  second  lieutenants  to  be  appointed  subse- 
quently to  January  first,  nineteen  hundred.      [SO  Stat,  L.  1008^] 

See  note  to  section  18,  supra. 

Sec.  22.  [Staff  —  composition  —  filling  vacancies.]  That  the  staff  of  the 
Marine  Corps  shall  consist  of  one  adjutant  and  inspector,  one  quartermaster 
and  one  paymaster,  each  with  the  rank  of  colonel ;  one  assistant  adjutant  and  , 
inspector,  two  assistant  quartermasters  and  one  assistant  paymaster,  each  with 
the  rank  of  major;  and  three  assistant  quartermasters  with  the  rank  of  captain. 
That  the  vacancies  created  by  this  Act  in  the  departments  of  the  adjutant  and 
inspector  and  paymaster  shall  be  filled  first  by  promotion  according  to  seniority 
of  the  officers  in  each  of  these  departments  respectively,  and  then  by  selection 
from  the  line  officers  on  the  active  list  of  the  Marine  Corps  not  below  the  grade 
of  captain,  and  who  shall  have  seen  not  less  than  ten  years'  service  in  the 
Marine  Corps.  That  the  vacancies  created  by  this  Act  in  the  quartermaster's 
department  of  said  corps  shall  be  filled,  first  by  promotion  according  to  seniority 
of  the  officers  in  this  department,  and  then  by  selection  from  the  line  officers 
on  the  active  list  of  said  corps  not  below  the  grade  of  first  lieutenant :  Provided, 
That  all  vacancies  hereafter  occurring  in  the  staff  of  the  Marine  Corps  shall 
be  filled  first  by  promotion  according  to  seniority  of  the  officers  in  their  respec- 
tive departments,  and  then  by  selection  from  officers  of  the  line  on  the  active 
list,  as  hereinbefore  provided  for.      [SO  Stat.  L.  1009.] 


See  note  to  section  18,  supra. 

Merely  directory.  —  This  section  is  merely 
directory  to  the  appointing  power  as  to  the 
course  to  be  pursued  in  filling  vacancies,  and 
has  nothing  to  do  with  the  relative  rank  of 
officers  after  their  appointment,  and  would 
have  nothing  to  do  with  this,  so  long  as  the 
officers  held  their  commissions,  •  even  if  the 
rule  prescribed  were  violated  in  the  selection 
and  a  junior  instead  of  a  senior  in  the  depart- 
ment were  selected.  (1900)  23  Op.  Atty.- 
Gen.  156. 

In  making  the  promotions  provided  for  by 
tliiB  statute  in  the  marine  corps,  an  applicant 
is  entitled  to  have  his  time  at  the  naval 
academy  and  at  sea  anterior  to  commission 
counted  as  time  of  service.  (1899)  22  Op. 
Atty.-Gen.  378. 

Seniority  in  the  service  or  in  one  depart- 
ment. —  Ftovision  is  made  by  this  section  for 


filling  vacancies  created  by  this  Act  in  three 
different  departments  of  the  marine  corps  — 
that  of  the  adjutant  and  inspector,  that  of 
the  quartermaster,  and  that  of  the  paymas- 
ter —  those  in  the  first  and  last  of  which  are 
to  be  filled  in  the  same  way,  while  those  in 
the  quartermaster's  department  are  to  be 
filled  in  a  way  somewhat  different.  But,  in 
each  case,  when  the  question  of  seniority  oc- 
curs, it  is  not  seniority  in  the  service,  but 
seniority  in  the  particular  department.  This 
seniority,  while  it  might,  perhaps,  affect  the 
relative  rank  of  ofiUcers  in  the  same  depart- 
ment, cannot  offset  such  relative  rank  as  be- 
tween officers  of  different  departments  It 
may  well  happen  that  one  officer  may  be 
senior  in  one  department,  while  the  other  is 
much  his  senior  in  service.  (1900)  23  Op. 
Atty.-Gen.  166. 


Sec.  23.  [Enlisted  force.]  That  the  enlisted  force  of  the  Marine  Corps 
shall  consist  of  five  sergeant  majors,  one  drum  major,  twenty  quartermaster 
sergeants,  seventy-two  gunnery  sergeants  with  the  rank  and  allowance  of  the 
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first  sergeant,  and  whose  pay  shall  be  thirty-five  dollars  per  month ;  sixty  first 
sergeants ;  two  hundred  and  forty  sergeants ;  four  hundred  and  eighty  corporals ; 
eighty  drummers;  eighty  trumpeters;  and  four  thousand  nine  hundred  ^d 
sixty-two  privates.      [SO  Stat.  L.  1009.] 

See  note  to  section  18,  supra. 

Number  of  enlisted  men.    See  Act  of  March  3, 1901,  ch.  852,  infra,  this  page. 

Sec.  24.  IBand.]  That  the  band  of  the  United  States  Marine  Corps  shall 
consist  of  one  leader,  with  the  pay  and  allowances  of  a  first  lieutenant;  one 
second  leader,  whose  pay  shall  be  seventy-five  dollars  per  month,  and  who  shall 
have  the  allowances  of  a  sergeant  major;  thirty  first  class  musicians,  whose  pay 
shall  be  sixty  dollars  per  month ;  and  thirty  second  class  musicians  whose  pay 
shall  be  fifty  dollars  per  month  and  the  allowances  of  a  sergeant;  such  musicians 
of  the  band  to  have  no  increased  pay  for  length  of  service.     [SO  Stat.  L.  1009.] 

See  note  to  section  18,  supra.  titled  to  the  same  retained  pay  as  was  re- 
Retained    pay.  —  In    Patyschke    v.    U.    S.,  ceived  by  the  members  of  the  West   Point 
(1806)   31  Ct.  CI.  387,  it  was  held  that  the  band.    See  section  1281,  R.  S.    But  see  Kep- 
members  of  the  Marine  Corps  band  were  en-  pier  17.  U.  S.,  (1802)  27  Ct.  a.  482. 


[Number  of  enlisted  men.]  *  *  *  the  number  of  enlisted  men  shall 
be  exclusive  of  those  undergoing  imprisonment  with  sentence  of  dishonorable 
discharge  from  the  service  at  expiration  of  such  confinement,  *  ♦  ♦  [$i 
Stat.  L.  1129.] 


This  is  from  the  Naval  Appropriation  Act 
of  March  3,  1901,  ch.  852.  A  similar  provi- 
sion occurs  in  previous  appropriation  acts. 
Ihat  in  Act  of  March  3,  1899,  ch.  421,  30 
Stat.  L.  1042  is  as  follows:     "and  the  num- 


ber of  enlisted  men  authorized  for  the 
Marine  Corps  shall  be  exclusive  of  those 
undergoing  imprisonment  with  sentence  of 
dishonorable  discharge  from  the  service  at 
expiration  of  such  confinement." 


Sec.  1596.  [Number  of.]     [Superseded.] 


This  section  Wks  as  follows: 

"Sec.  1596.  The  Marine  Corps  of  the 
United  States  shall  consist  of  one  comman- 
dant, with  the  rank  of  brigadier-general,  one 
colonel,  two  lieutenant -colonels,  .four  majors, 
one  adjutant  and  inspector,  one  paymaster, 
one  quartermaster,  two  assistant  quarter- 
masters, twenty  captains,  thirty  first  lieu- 
tenants, thirty  second  lieutenants,  one  ser- 
geant-major, one  quartermaster- sergeant,  one 
drum -major,  one  principal  musician,  two  hun- 
dred sergeants,  two  hundred  and  twenty  cor- 
porals, thirty  musicians   for   a  band,  sixty 


drummers,  sixty  fifers,  and  twenty-five  hun- 
dred privates."  Act  of  July  25,  1861,  ch.  19, 
12  Stat  L.  276;  Act  of  March  2,  1867,  ch. 
174,  14  Stat.  L.  517. 

It  was  superseded  by  the  provisions  of  the 
navy  personnel  Act  of  March  3,  1899,  ch. 
413,  above  set  forth. 

Sections  1596-1623  constitute  chapter  9  of 
title  15  of  the  Revised  Statutes,  entitled  "  The 
Marine  Corps." 

See  In  re  Doyle,  (1883)  18  Fed.  Rep.  370; 
Patyschke  v,  U.  S.,  (1896)  31  Ct  a.  384; 
Dunn  V.  U.  S.,  (1886)  21  Ct.  CI.  22. 


Sec.  1597.  [What  commissions  and  promotions  not  affected  by  number 
fixed.]     [Superseded.] 

This  section  was  as  follows: 

*•  Sec.  1597.  The  provisions  of  the  preced- 
ing section  shall  not  preclude  the  advance- 
ment of  any  officer  to  a  higher  grade  for  dis- 
tinguished conduct  in  conflict  with  the 
enemy,  or  for  extraordinary  heroism  in  the 
line  of  his  profession,  as  authorized  by  sec- 

SeC.  1598.   [Staff.]   The  staff  of  the  Marine  Corps  shall  be  separate  from 
the  line.      [R.  S.] 

Act  of  June  30,  1834,  ch.  132,  4  Stat.  L.  See   (1862)    10  Op.  Atty.-Oen.  193;   (1844) 

713;  Act  of  March  2,  1847,  ch.  40,  9  Stat.  L.       4    Op.   Atty.-Gen.   340;   (1845)    4  Op.  Atty.- 
X54.  Gen.  422. 
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tions  sixteen  hundred  and  five  and  sixteen 
hundred  and  seven."  Act  of  July  25,  1861, 
ch.  19,  12  Stat.  L.  275;  Act  of  July  16,  1862, 
ch.  183,  12  Stat.  L.  584;  Act  of  Jan.  24,  1865, 
ch.  19,  13  Stat.  L.  424. 

It  was  superseded  by  the  provisions  of  Act 
of  March  3,  1899,  ch.  413,  above  set  forth. 
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Sec.  1599.  IQualifications  for  appointment.]     ISuperseded.] 


This  section  was  as  follows: 

"Sec.  1699.  No  person  under  twenty  or 
over  twenty-five  years  of  age  shall  be  ap- 
pointed from  civil  life  as  a  commissioned  offi- 
cer of  the  Blarine  Ck)rp8,  nor  shall  any  person 
be  so  appointed  until  his  qualifications  for 
Buch  service   have  been   examined   and   ap- 


proved, under  the  directions  of  the  Secretary 
of  the  Navy."  Act  of  July  26,  1861,  ch.  19, 
12  Stat.  L.  275. 

It  was  superseded  by  the  navy  personnel 
Act  of  March  3,  1899,  ch.  413,  sec.  20,  given 
aupra,  p.  342. 


Sec.  1600.  [Credit  for  volunteer  service.]  All  marine  officers  shall  bo 
credited  with  the  length  of  time  they  may  have  been  employed  as  officers  or 
enlisted  men  in  the  volunteer  service  of  the  United  States.      [ JB.  S.  ] 

"Paymaster's  steward"  in  the  voltmteer 
service.  —  An* officer  in  the  marine  corps  who 
was  employed  as  a  paymaster's  steward  in 
the  volunteer  service  is  entitled  to  be  cred- 
ited with  the  length  of  time  he  was  so  em- 
ployed. ,Muse  V.  U.  S.,  (1884)  19  Ct.  CL  443. 


Act  of  Blarch  2,  1867,  ch.  174,  14  SUt.  L. 
616. 

The  words  "officers  or  enlisted  men"  in- 
clude the  four  classes  of  the  navy  —  the  offi- 
cers, warrant  officers,  petty  officers,  and  sea- 
men.   Muse  V.  U.  S.,  (1884)  19  Ct.  CI.  443. 


Sec.  1601.  [Rank  of  comrrumdant.]     [Superseded.] 


This  section  was  as  follows: 

''Sec.  1001.  The  commandant  of  the 
Marine  Corps  shall  have  the  rank  of  a  briga- 
dier-general of  the  Army."  Act  of  March  2, 
1867,  ch.  174,  14  Stat.  L.  517. 

It  was  superseded  by  the  Act  of  June  6, 
1874,  ch.  216,  18  Stat.  L.  58,  which  provided: 

"That  the  office  of  commandant  of  the 
Marine  Corps  haying  the  rank  of  a  brigadier- 
general  of  the  Army  shall  continue  until  a 
vacancy  shall  occur  in  the  same,  and  no 
longer;  and  when  such  vacancy  shall  occur 
in  said  office,  immediately  thereupon  all  laws 
and  parts  of  laws  creating  said  office  shall 
become  inoperative,  and  shall,  by  virtue  of 
this    act,    from    tiienceforth    be    repealed: 


And  provided  further.  That  thereafter  the 
commandant  of  the  Marine  Corps  shall  have 
the  rank  and  pay  of  a  colonel,  and  shall  be 
appointed  by  selection  by  the  President  from 
the  officers  of  said  corps." 

The  office  became  vacant  Nov.  1,  1876,  and 
the  commandant  was  appointed  as  provided 
by  that  Act.  The  whole  subject  is  now, 
however,  covered  by  Act  of  March  3,  1899,  ch. 
413,  sec.  18,  supra,  p.  341,  and  Act  of  July 
1,  1902,  ch.  1368,  infra,  this  page. 

Appointed  by  the  President  alone.  —  As 
confirmation  by  the  Senate  is  not  expressly 
required,  the  commandant  of  the  marine  corps 
is  fully  appointed  by  the  President  alone. 
(1901)  23  Op.  Atty.-Gen.  578. 


[Rank,  pay,  etc.,  of  present  commandant.]  *  *  *  That  from  and  after 
the  date  of  the  approval  of  this  Act,  the  commandant  of  the  Marine  Corps 
shall  have  the  rank,  pay,  and  allowances  of  a  major-general  in  the  Army,  and 
when  a  vacancy  shall  occur  in  the  office  of  commandant  of  the  corps,  on  the 
expiration  of  the  service  of  the  present  incumbent,  by  retirement  or  otherwise, 
the  commandant  of  the  Marine  Corps  shall  thereafter  have  the  rank,  pay,  and 
allowances  of  a  brigadier-general     *     *     *     [^^  Stat.  L.  686.] 

This  is  from  the  Naval  Appropriation  Act  of  July  1,  1902,  ch.  1368. 

Sec.  1602.   [Staff  rank.]     [Superseded.] 


This  section,  as  amended  by  the  Act  of 
Feb.  27,  1877,  ch.  69,  19  Stat.  L.  244,  was  as 
follows: 

'*Sec.  1602.  The  adjutant  and  inspector, 
the  paymaster,  and  the  quartermaster  shall 
have  the  rank  of  major;  each  assistant  quar- 
termaster shaU  have   the  rank  of  captain." 


Act   of  March  2,    1847,  ch.   40,  9  Stat.   L. 
154. 

The  amendment  of  1877  consisted  in  sub- 
Btituting  the  word  "each"  for  "the."  The 
section  was  superseded  by  the  navy  personnel 
Act  of  March  3,  1809,  ch.  413,  sec.  22,  given 
8upra,  p.  342. 


Sec.  1603.  [Relative  rank  with  the  Army.]  The  officers  of  the  Marine 
Corps  shall  be,  in  relation  to  rank,  on  the  same  footing  as  officers  of  similar 
grades  in  the  Army.      [R,  S.] 
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Act  of  June  30,  1834,  ch.  132,  4  Stat.  L 
713. 

Relatire  rank  on  promotion.  —  Section 
1219,  R.  S.«  does  not  purport  to  regulate 
merely  the  relative  rank  of  officers  in  the 
same  department  of  the  army,  but  is  in- 
tended to  fix  the  relative  rank  of  the  various 
officers  of  different  departments  of  the  army. 


There  is  no  warrant,  therefore,  for  holding 
that  promotions  are  appointments  where  the 
officers  promoted  are  in  different  departments 
of  the  marine  corps,  but  are  not  appoint- 
ments when  they  are  in  the  same  depart- 
ment. The  mere  promotion  of  two  officeis 
does  not  disturb  their  pre-existing  relative 
rank.     (1902)  24  Op.  Atty.-Gen.  74. 


Sec.  1604.  IBrevets.]  Commissions  by  brevet  may  be  conferred  upon 
commissioned  officers  of  the  Marine  Corps  in  the  same  cases,  upon  the  same 
conditions,  and  in  the  same  manner  as  are  or  may  be  provided  by  law  for  offi- 
cers of  the  Army.      [-B.  8.'] 


Act  of  July  6,  1812,  ch.  137,  2  Stat.  L. 
785;  Act  of  April  16,  1814,  ch.  68,  3  SUt. 
L.  124;  Act  of  AprU  16,  1818,  ch.  64,  3  Stat. 
L.  427;  Act  of  June  30,  1834,  ch.  132,  4 
Stat.  L.  713;  Act  of  March  1,  1869,  ch.  52, 


16  Stat.  L.  281;  Act  of  March  3,  1869,  ch.  124, 
15  Stat.  L.  318;  Act  of  July  15,  1870,  eh. 
294, 16  Stat.  L.  319. 

See  War  Depabtmbnt  and  Miutabt  Es- 
tablishment. 


Sec.  1G05.  [Advancement  in  mimber.l  Any  officer  of  the  Marine  Corps 
may,  by  and  with  the  advice  and  consent  of  the  Senate,  be  advanced  not  exceed- 
ing thirty  numbers  in  rank,  for  eminent  and  conspicuous  conduct  in  battle  or 
extraordinary  heroism.      [-B.  S.] 

Act  of  April  21,  1864,  ch.  63,  13  Stat.  L.  64;  Act  of  Jaa  24,  1865,  ch.  19,  13  Stat.  L.  424. 

Sec.  1 606.  [Promotion  when  grade  is  full.]  Any  officer  who  is  nominated 
to  a  higher  grade  by  the  provisions  of  the  preceding  section  shall  be  promoted, 
notwithstanding  the  number  of  said  grade  may  be  full,  but  no  further  pro- 
motion shall  take  place  in  that  grade,  except  for  like  cause,  imtil  the  number 
is  reduced  to  that  provided  by  law.      [JB.  8.] 

Act  of  Jan.  24,  1865,  ch.  19,  13  Stat.  L.  424. 

See  further  Act  of  March  3,  1901,  ch.  852,  supra,  p.  344. 

Sec.  1607.  [Promotion  for  gallantry.']  Any  officer  of  the  Marine  Corps 
may,  by  and  with  the  advice  and  consent  of  the  Senate,  be  advanced  one  grade, 
if,  upon  recommendation  of  the  President  by  name,  he  receives  the  thanks  of 
Congress  for  highly  distinguished  conduct  in  conflict  with  the  enemy,  or  for 
extraordinary  heroism  in  the  line  ef  his  profession.      [R.  8.] 

Act  of  July  16, 1862,  ch.  183,  12  Stat.  L.  684;  Act  of  Jan.  24,  1865,  ch.  19,  13  Stat  L.  42i 


An  act  to  provide  for  the  examination  of  certain  officers  of  the  Marine  CorpB,  and  to  regidata 

promotion  therein. 

[Act  of  July  28,  1S92,  ch.  315,  27  Stat.  L.  821.} 

[Promotions  —  examining  boards.]  That  hereafter  promotions  to  every 
grade  of  commissioned  officers  in  the  Marine  Corps  below  the  grade  of  Com- 
mandant shall  be  made  in  the  same  manner  and  under  the  same  conditions  as 
now  are  or  may  hereafter  be  prescribed,  in  pursuance  of  law,  for  commissioned 
officers  of  the  Army :  Provided,  That  examining  boards  which  may  be  organ- 
ized under  the  provisions  of  this  act  to  determine  the  fitness  of  officers  of  the 
Marine  Corps  for  promotion  shall  in  all  cases  consist  of  not  less  than  five  offi- 
cers, three  of  whom  shall,  if  practicable,  be  officers  of  the  Marine  Corps,  senior 
to  the  officer  to  be  examined,  and  two  of  whom  shall  be  medical  officers  of  the 
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Navy:  Provided  further.  That  when  not  practicable  to  detail  officers  of  the 
Marine  Corps  as  members  of  such  examining  boards,  officers  of  the  line  in  the 
jS'avy  shall  be  so  detailed.      [27  Stat  L.  321.] 

Sec.  1608.   [Enlistments.]     [Superseded.] 

This  section  was  as  follows:  years."     Res.  No.   106  of  July  11,  1870,  16 

"Sec.  1608.  Enlistments  into  the  Marine      Stat.  L.  387. 
Corps  shall  be  for  a  period  not  less  than  five  It  was  superseded  by  the  provisions  in  the 

followiftg  text. 


[Period  of  enlistment.]  *  *  *  That  hereafter  the  enlistments  into 
the  Marine  Corps  shall  be  for  a  period  of  not  less  than  four  years.  *'  *  *• 
[31  Stat.  L.  1132.] 

This  is  from  the  Naval  Appropriation  Act 
of  March  3,  1901,  ch.  852. 

Age  of  enlistment.  —  Sections  1418  and 
1419,  R.  S.,  do  not  apply  to  enlistments  into 
the  marine  corps.  In  the  absence  of  an  ex- 
press statute  as  to  the  age  at  which  persons 
may  enlist  into  the  marine  corps,  a  person 
uinder  tl^  age  of  twenty -one  years  cannot  en- 
list without  the  consent  of  his  parent,  where 
such  parent  retained  his  right  of  control. 
These  sections  cannot  be  made  to  apply,  by 
virtue  of  section  1621,  R  S.,  because,  as  a 


matter  of  construction,  the  latter  section  was 
not  intended  to  bear  at  all  upon  the  subject 
of  voluntary  enlistments.  Matter  of  Shug- 
rue,  (1883)  3  Mackey  (D.  C.)  331.  See  Ex  p. 
Brown,  (1839)  5  Cranch  (C.  C.)  664. 

The  limitations  of  sections  14x8  and  14x9, 
R.  S.f  undoubtedly  apply  to  enlistments  in 
the  marine  corps  under  this  section.  The 
provisions  of  section  1117,  R.  S.,  pertaining 
to  enlistments  in  the  military  service,  do  not 
apply  to  enlistments  in  the  marine  corps. 
In  re  Doyle,  (1883)  18  Fed.  Rep.  369. 


Sec.  1609.  [Oath.]  The  ofiScers  and  enlisted  men  of  the  Marine  Corps 
shall  take  the  same  oaths,  respectively,  which  are  provided  by  law  for  the  offi- 
cers and  enlisted  men  of  the  Army.      [JB.  S.] 

Act  of  July  11, 1798,  ch.  72, 1  Stat.  L.  596. 


Sec.  1610.   [Exemption  from  arrest.]    Marines  shall  be  exempt,  while 
enlisted  in  said  service,  from  all  personal  arrest  for  debt  or  contract      [JB.  iS.] 


Act  of  July  11,  1798,  ch.  72,  1  Stat.  L. 
595,  596;  Act  of  June  30,  1834,  ch.  132,  4 
Stat.  L.  713. 

Midshipmen  are  not  exempt  from  arrest; 
the  proper  construction  of  IJie  Act  of  July 


11,  1798,  for  establishing  and  organizing  the 
marine  corps,  failing  to  include  them  in  the 
exemptions  made.  (1836)  3  Op.  Atty.-Gen. 
119. 


Sec.  1611.  [Companies  and  detachments.]  The  Marine  Corps  may  be 
formed  into  as  many  companies  or  detachments  as  the  President  may  direct, 
with  a  proper  distribution  of  the  commissioned  and  non-commissioned  officers 
and  musicians  to  each  company  or  detachment.      [JB.  S.] 

Act  of  July  11,  1798,  ch.  72,  1  Stat.  L.  594. 

Sec.  1612.  [Pay •of  Marine  Corps.]  The  officers  of  the  Marine  Corps  shall 
be  entitled  to  receive  the  same  pay  and  allowances,  and  the  enlisted  men  shall 
be  entitled  to  re6eive  the  same  pay  and  bounty  for  re-enlisting,  as  are  or  may 
be  provided  by  or  in  pursuance  of  law  for  the  officers  and  enlisted  men  of  like 
grades  in  the  infantry  of  the  Army.      [JB.  S.] 

Act  of  June  30^  1834,  ch.  132,  4  Stat.  L.  Pay  when  pn  shore  duty  beyond  seas.   See 

713;  Act  of  Aug.  5,  1854,  ch.  268,  10  Stat.       Act  of  March  3,  1901,  ch.  862,  supra,  p.  344. 
L.686. 
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[No  commutation  of  forage,]     *     * 
no  commutation  for  forage  shall  be  paid. 

This  is  from  the  Additional  Naval  Appro- 
priation Act  of  Jan.  30,  1885,  ch.  43.  This 
paragraph  is  repeated  in  the  Naval  Appro- 


*     Marine  Corps.     *     ♦     *     That 
*     *     *     [23  Stat  L.  2H.] 


priation  Act  of  March  3,  1885,  ch.  344, 
23  SUt  L.  432. 


1, 


[Mileage.']  *  *  *  And  hereafter  ofiScera  of  the  Marine  Corps  travel- 
ing under  orders  without  troops  shall  be  allowed  the  same  mileage  as  is  now 
allowed  officers  of  the  Navy  traveling  without  troops.  *  *  *  [jgp  Stat.  L. 
376.] 

This  is  from  the  Naval  Appropriation  Act  of  June  10,  1896,  ch.  399. 

Hileage  of  naval  officers  and  officers  of  marine  corp&    See  further  supra,  pp.  328,  329. 


[Pay  of  drum-major.]  *  ♦  *  Marine  Corps.  *  ♦  *  That  the 
pay  of  the  drum  major  shall  be  the  same  as  that  now  established,  or  that  may 
be  hereafter  established,  for  first  sergeants  in  the  Marine  Corps  of  tlffe  same 
length  of  service.     ♦     *     *     [28  Stat.  L.  138.] 


This  is  from  the  Naval  Appropriation  Act 
of  July  26,  1894,  ch.  165. 

Brevet  officers  of  the  marine  corps  are  en- 
titled to  the  same  pay  and  emoluments  that 
are  allowed  to  officers  of  similar  grades  in  the 
infantry  of  the  army.  (1852)  5  Op.  Atty.- 
Gen.  613. 

Ratios  to  officer  attached  to  a  sea-going 
vessel.  —  An  officer  in  the  marine  corps,  at- 
tached to  a  sea-going  vessel,  is  not  entitled 
to  the  ration  allowed  by  section  1578,  R.  S., 
to  a  naval  officer  so  attached.  Such  an  offi- 
cer in  the  marine  corps  is,  by  section  1612, 
R  S.,  subjected  to  the  provisions  of  section 
1269,  R.  S.  Reid  t?.  U.  S.,  (1883)  18  Ct.  CI. 
625. 

The  ''retained  pay"  and  ** transportation 
and  subsistence"  given  to  soldiers  in  the 
army  by  sections  1281  and  1290,  R.  S.,  are 
extended  to  the  marine  corps  by  this  section. 
Kingsley  v.  U.  S.,  (1889)  24  Ct.  CI.  219,  re- 
versed in  U.  S.  t?.  Kingsley,  (1891)  138  U.  S. 
87,  as  to  retained  pay,  on  the  ground  that  it 
can  be  forfeited  in  a  collateral  proceeding. 

The  additional  pay  given  to  soldieis  by  sec- 
tion 1284,  R.  S.,  does  not  depend  upon  mere 
length  of  service,  but  upon  an  honorable  dis- 
charge and  a  voluntary  re-enlistnient.  One 
who  was  enlisted  in  the  marine  corps  for 
eight  years,  eleven  months,  and  twenty-six 
days,  he  being  then  under  thirteen  years  of 
age,  cannot  recover  the  two  dollars  a  month 
additional  pay  given  by  section  1284,  R.  S., 
for  the  period  subsequent  to  his  first  five 
years  of  service.  Webb  v.  U.  S.,  (1888)  23 
Ct.  CI.  58. 

Right  of  discharged  soldier  to  extra  pay  on 
re-enlistment  in  marine  corps.  —  This  section 
extends  and  makes  applicable  to  the  enlisted 
men  in  the  marine  corps  the  additional  pay 
provided  by  section  1284,  P.  S.,  and  a  re- 
entry in  the  service  by  enliRtment  in  the 
marine  corps  within  one  month  from  the  date  • 

348 


of  an  honorable  discharge  from  the  army  sat- 
isfies the  requirements  of  the  statute.  Wal- 
ton V.  U.  S.,  (1896)  31  Ct.  CI.  200. 

A  sergeant  in  the  marine  corps  perf  onned 
the  duties  of  schoolmaster  at  the  marine  bar- 
racks, receiving  in  addition  to  his  pay  as  ser- 
geant one  dollar  per  month  from  each  ap- 
prentice in  accordance  with  an  agreement  in 
their  enlistment  papers  prescribed  by  the 
navy  department.  He  cannot  recover  extra- 
duty  pay,  either  under  section  1287,  R  8., 
providing  that  soldiers  detailed  for  employ- 
ment as  artificers  or  laborers  in  the  construc- 
tion of  permanent  military  works,  public 
roads,  or  other  constant  labor  shall  receive 
additional  pay,  or  under  the  Army  Regulation 
1889  (sec.  163),  which  provides  that  enlisted 
men  on  extra  duty  shall  receive  additional 
pay.     Fugitt  v.  U.  S.,  (1893)  28  Ct.  CI.  253. 

Twenty  per  cent,  additional  pay  in  time  of 
war.  — By  the  Act  of  April  26,  1898,  set  6 
(30  Stat.  L.  365),  it  is  provided  "  that  in  time 
of  war  the  pay  proper  of  enlisted  men  shall 
be  increased  twenty  per  centum  over  and 
above  the  rates  of  pay  as  fixed  by  law,"  bat 
that  no  additional  increase  for  "  performing 
what  is  known  as  extra  or  special  duty" 
shall  be  allowed.  This  twenty  per  centum 
additional  pay  the  auditor  of  the  navy  de- 
partment has  construed  as  part  of  the  regu- 
lar pay  of  the  marines,  and  to  get  at  the 
basis  of  their  share  in  the  distribution  of 
prize  money  he  has  added  that  increase  to 
their  regular  pay.  This  construction  is  cor- 
rect, and  must,  therefore,  form  the  basis  for 
the  distribution  of  bounty.  Santiago  Bay, 
(1901)  36  Ct.  CI.  204. 

''  The  comptroller  of  the  treasury  has  de- 
cided that  the  twenty  per  cent,  does  not  ap- 
ply to  the  additional  pay  which  accrues  to 
enlisted  men  for  length  of  service  (4  Dee. 
Com  p.  Treasury,  668),  and  accordingly  it  has 
been  computed  on  the  rates  of  pay  prescribed 
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for  the  respective  ratings  in  the  first  year  of 
the  first  enlistment.  The  auditor  for  the 
navy,  treasury  department,  'regards  the 
twenty  per  cent,  increase  as  a  part  of  the 
regular  pay  of  marines  in  time  of  war,  and  in 
preparation  of  prize  lists  of  vessels  captured 
during  the  war  with  Spain  has  included  the 
increase,  basing  the  shares  of  marines  on 
their  regular  pay  plus  said  twenty  per  cent.' 
(of  their  minimum  rates  of  pay,  as  per  de- 
cision of  the  comptroller,  supra).  The  men 
are  entitled  to  share  in  the  bounty  on  the 
basis  of  minimum  pay  plus  twenty  per  cent." 
Manila  Bay,  (1901)  36  Ct.  CI.  206. 

Extra  compensation  for  disbursementa. — 
In  (1840)  3  Op.  Atty.-Gen.  616,  the  attorney- 
general  advised  that  since  the  Act  of  March 
3,  1835,  prohibiting  extra  allowances  or  com- 
pensation in  any  form  to  an  officer*  of  the 
army,  on  account  of  the  disbursing  any  pub- 
lic money  appropriated  by  law  for  the  pur- 


chase of  public  supplies  of  any  description, 
a  quartermaster  of  the  marine  corps  cannot 
be  allowed  any  extra  compensation  on  ac- 
count of  disbursements  for  public  supplies. 
The  object  of  the  Act  of  June  30,  1834,  from 
which  this  section  was  taken,  was  obviously 
to  make  the  allowance  to  infantry  of  the 
army  and  to  the  marine  corps  exactly  the 
same;  any  changes  in  the  allowances  to  the 
latter  being  made  to  conform  to  those  which 
might  take  place  in  the  former,  whether  they 
increased  or  lesbened  the  compensation  the 
officer  was  thus  to  receive. 

As  to  the  Act  of  June  z6,  1890,  entitled 
"  An  Act  to  prevent  desertions  from  the 
army,  and  for  other  purposes,"  the  provisions 
of  section  1  thereof  are  applicable  to  enlisted 
men  of  the  marine  corps  by  force  and  effect 
of  section  1612,  R.  S.;  but  those  of  sections 
2,  3,  and  4  of  that  Act  are  inapplicable 
thereto.       (1800)    19  Op.  Atty.-Gen.  616. 


Sec.  1613.  \_Marine  band,]  The  marines  who  compose  the  corps  of 
musicians  known  as  the  "  Marine  band  "  shall  be  entitled  to  receive  at  the  rate 
of  four  dollars  a  month,  each,  in  addition  to  their  pay  as  non-commissioned 
officers,  musicians,  or  privates  of  the  }^arine  Corps,  so  long  as  they  shall  per- 
form, by  order  of  the  Secretary  of  the  Navy,  or  other  superior  officer,  on  the 
Capitol  grounds  or  the  President's  grounds.      [R.  S.] 


Act  of  Aug.  5,  1854,  ch.  268,  10  Stat.  L. 
586;  Act  of  Aug.  18,  1856,  ch.  162,  11  SUt. 
L.  118. 

Pay  of  members  of  marine  band.  See  Act  of 
March  3,  1899,  ch.  413,  sec.  24,  siipra,  p.  344. 

Additional  pay  to  private  in  marine  band. 
—  Claimant  enlisted  in  the  United  States 
marine  corps  at  the  marine  barracks,  Wash- 
ington, D.  C.,  October  29,  1879,  as  a  private, 
was  assigned  to  duty  with  the  marine  band 
at  the  time  of  his  enlistment,  and  remained 
and  performed  his  duty  with  the  band  as  a 
private  from  that  time  until  May  1,  1881, 
when  he  was  rated  as  a  musician.  Prior  to 
this  last  mentioned  date  he  was  at  no  time 


rated  as  a  musician  although  playing  in  the 
band.  Between  the  date  of  enlistment  and 
May  1,  1881,  the  organization  known  as  the 
marine  band  performed,  under  proper  order, 
on  the  capitol  grounds  and  on  the  President's 
grounds.  Prior  to  May  1,  1881,  claimant  re- 
ceived no  additional  compensation  for  such 
service.  It  was  held  that  the  claimant  was 
one  of  the  marines  who  composed  the  organ- 
ization known  as  the  "  Marine  Band."  He 
performed  on  the  capitol  grounds  and  on  the 
President's  grounds,  under  proper  order,  and, 
thus  falling  within  the  phraseology  of  the 
statute,  he  should  have  received  additional 
pay.    U.  S.  v.  Bond,  ( 1888)  124  U.  S.  301. 


Sec.  1614.  [Deduction  for  hospitals.']  The  Secretary  of  the  Navy  shall 
deduct  from  the  pay  due  each  of  the  officers  and  enlisted  men  of  the  Marine 
Corps  at  the  rate  of  twenty  cents  per  month  for  every  officer  and  marine,  to  he 
applied  to  the  fund  for  Navy  hospitals.      [JB.  8.] 

Act  of  March  2,  1799,  ch.  36,  1  Stat.  L.  729;  Act  of  Feb.  26,  1811,  ch.  26,  2  Stat  L.  650. 

Sec.  1615.  [Rations  of  enlisted  men.']  The  non-commissioned  officers, 
privates,  and  musicians  of  the  Marine  Corps  shall,  each,  he  entitled  to  receive 
one  Navy  ration  daily.      [R,  S.] 

Act  of  July  1,  1797,  ch.  7,  1  Stat.  L.  524;  Act  of  July  11,  1798,  ch.  72,  1  Stat.  L.  596. 
Navy  rations.  — See  R.  S.  sees.  1580,  1581,  supra,  pp.  336,  336. 


[Raiions  to  m/mnes  on  shore  duty.]  *  *  *  and  no  law  shall  he  con- 
strued to  entitle  marines  on  shore  duty  to  any  rations,  or  commutation  thereof, 
other  than  such  as  now  are  or  may  hereafter  he  allowed  to  onlist<^d  men  in  the 
Army:    Provided,  however.  That  when  it  is  impracticable  or  the  expense  is 
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found  greater  to  supply  marines  serving  on  shore  duty  in  tlie  island  possessions 
and  on  foreign  stations  with  the  army  ration,  such  marines  may  be  allowed  the 
navy  ration  or  commutation  therefor.      [32  Stat.  L.  688.] 


This  is  from  the  Naval  Appropriation  Act 
of  July  1,  1902,  ch.  1368.  An  identically  simi- 
lar provision  was  contained  in  the  Act  of 
March  3,  1901,  ch,  852,  and  that  part  of  the 
paragraph  preceding  the  word  "  provided " 
has  occurred  in  previous  appropriation  Acts 
since  1891. 

The  payment  to  musicians  in  the  marine 
corps  of  the  cost  price  of  their  rations  is  not 
commutation,  but  is  virtually  a  purchase  of 
rations  from  them  at  the  invoice  price,  and 
a  musician  who  elects  to  take  the  price  in- 


stead of  subsistence  in  kind  is  not  entitled 
to  the  commutation  price  of  a  navy  ration 
prescribed  by  section  1585,  R.  S.  Ja^le  v, 
U.  S.,    (1893)    28  Ct.  CI.  134. 

Rations  of  marine  held  by  civil  authority. 
—  Neither  the  pay,  rations,  nor  clothing  of 
enlisted  marines  taken  by  the  civil  authority 
for  violations  of  the  laws,  can  be  withheld 
during  their  confinement  and  absence  from 
their  military  stations.  (1830)  2  Op.  Atty.- 
Gen.  396. 


Sec.  1616.  [Service  on  armed  vessels.]  Marines  may  be  detached  for  ser- 
vice on  board  the  armed  vessels  of  the  United  States,  and  the  President  may 
detach  and  appoint,  for  service  on  said  vessels,  such  of  the  ofiSoers  of  said  corpa 
as  he  may  deem  necessary.      [R.  S.] 

Act  of  July  1,  1797,  ch.  7,  1  Stat.  L.  523;  Act  of  July  11,  1798,  ch.  72,  1  Stet.  L.  595. 

Sec.  1617.  [Marine  ofjficers  not  to  command  navy-yards  or  vessels.']  No 
officer  of  the  Marine  Corps  shall  exercise  command  over  any  navy-yard  or 
vessel  of  the  United  States.      [JB.  S.] 

Act  of  June  30,  1834,  ch.  132,  4  Stat.  L.  713. 

Sec.  1618.  [Marines  svistituted  for  landsmen.]  The  President  may  sub- 
stitute marines  for  landsmen  in  the  Navy,  as  far  as  he  may  deem  it  for  the  good 
of  the  service.      [JB.  S.] 

Act  of  March  3,  1849,  ch.  103,  9  Stat.  L.  377. 

Sec.  1619.  [Duty  on  shore.]  The  Marine  Corps  shall  be  liable  to  do  duty 
in  the  forts  and  garrisons  of  the  United  States,  on  the  sea-coast,  or  any  other 
duty  on  shore,  as  the  President,  at  his  discretion,  may  direct.      [R.  S.] 


Act  of  July  11,  1798,  ch.  72,  1   Stat.  L. 
596. 


Pay  when  detailed  for  shore  duty  beyond 
seas.  See  Act  of  March  3,  1901,  ch.  852, 
aupra,  p.  344. 


Sec.  1620.  [Regulations.]  The  President  is  authorized  to  prescribe  such 
military  regulations  for  the  discipline  of  the  Marine  Corps  as  he  may  deem 
expedient.      [R.  S.] 

Act  of  June  30,  1834,  ch.  132,  4  Stat.  L.  713. 

Sec.  1 621 .  [Subject  to  laws  governing  the  Navy,  except  when  serving  with 
the  Army.]  The  Marine  Corps  shall,  at  all  times,  be  subject  to  the  laws  and 
regulations  established  for  the  government  of  the  Navy,  except  when  detached 
for  service  with  the  Army  by  order  of  the  President;  and  when  so  detached 
they  shall  be  subject  to  the  rules  and  articles  of  war  prescribed  for  the  govern- 
ment of  the  Army.      [R.  S.] 

amination  as  to  his  physical  qualification 
for  duty  at  sea  before  promotion.  "The 
obvious  purpose  of  the  section  just  quoted 
is  to  provide  rules  for  the  discipline  of  the 
corps  in  the  different  spheres  of  duty  (mili- 
tary and  naval )  in  which  it  is  liable  to  serve. 
When  serving  with  the  land  forces,  it  is  to 
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Examination  as  to  phjrsical  qualification 
for  sea  duty.  —  An  officer  of  the  marine 
corps  is  not,  by  the  law  applicable  to  this 
branch  of  the  service,  made  subject  to  ex- 
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be  subject  to  the  rules  established  for  the 
government  of  the  army;  when  serving 
with  the  naval  forces,  to  the  rules  for  the 
government  of  the  navy.  The  language  of 
the  provision  does  not  warrant  the  inference 
that  it  was  intended  thereby  to  subject  that 
corps  to  any  other  laws  and  regulations  of 
the  navy  than  such  as  relate  to  discipline  and 
its  maintenance.  Within  this  category  sec- 
Uon  1493  does  not  fall."  (1881)  17  Op. 
Atty.-Gen.    117. 

Guarding  government  property  on  exhibi- 
tion.—  The  secretary  of  the  navy  has  au- 
thority to  detail  men  to  guard  and  protect 
property  of  the  government  placed  on  ex- 
hibition at  the  World's  Columbian  Exposi- 
tion. The  cost  of  transportation  and  sus- 
tenance of  such  detail  must  be  paid  from  the 
fond  provided  for  the  marine  corps  and  its 
subsistence,  and  is  only  limited  by  the  con- 
sideration of  the  question  whether  there  are 
sufficient  funds  available  for  that  purpose, 
as  to  which  the  secretary  of  the  navy  is  the 
sole  judge.     (1893)  20  Op.  Atty.-Gen.  576. 

Detention  after  term  of  enlistment.  —  In 
Wilkes  r.  Dinsman,  (1849)  7  How.  (U.  S.) 
125,  it  was  held  that  under  this  statute  and 
the  Act  of  March  2,  1837,  section  2,  provid- 
ing that  "  when  the  time  of  service  of  any 
person  enlisted  for  the  navy  shall  expire 
while  he  is  on  board  any  of  the  public  vessels 
of  the  United  States  employee  on  foreign 
service,  it  shall  be  the  duty  of  the  com- 
manding officer  to  send  him  to  the  United 
States  in  some  public  or  other  vessel,  unless 
his  detention  shall  be  essential  to  the  public 
interests,  in  which  case  the  said  officer  may 
detain  him  until  the  vessel  in  which  he  may 
be  serving  shall  return  to  the  United  States, 
Ac.,  &jc.f  the  commander  of  a  vessel  had 
the  authority  to  detain  a  marine  on  board  a 


vessel  after  the  expiration  of  his  term  of 
enlistment,  if  he  deemed  the  detention  on 
board  "  essential  to  the  public  interests." 

Naval  or  army  court-martial.  —  Whether 
an  officer  of  the  corps  of  marines  should  be 
tried  by  a  court-martial  composed  of  officers 
of  the  navy  or  of  officers  of  the  army  will 
depend  upon  whether  the  alleged  misconduct 
in  the  accused  took  place  while  he  was  em- 
ployed in  the  land  service,  according  to  the 
true  spirit  and  object  of  the  statute.  "  Under 
the  first  views,  the  marine  corps  is  to  be 
taken  as  an  adjunct  to  the  navy;  nor  can  it 
be  supposed  that  the  mere  fact  of  bodily 
presence  upon  the  land  would  be  sufficient  to 
I  i vest  the  service  which  may  have  been  there 
performed  of  the  substantial  characteristics 
of  naval  service.  How  long  soever  such 
bodily  presence  may  have  been  continued,  it 
may  still  well  be  conceived  to  have  brought 
with  it  constructively,  but  essentially  noth- 
ing but  the  fulfilment  of  naval  duty."  (1817) 
5  Op.  Atty.-Gen.  706.  See  also  (1830)  2  Op. 
Atty.-Gen.  311. 

In  (1816)  1  Op.  Atty.-Gen.  187,  the  attor- 
ney-general advised  that  it  was  competent  for 
a  general  court-martial  of  marine  officers 
stationed  on  shore,  and  convened  under  the 
articles  of  war,  to  try  and  sentence  to  suffer 
corporal  punishment  marines  who  had  de- 
serted from  the  public  ships,  where  they  were 
liable  to  such  punishment  under  the  regula- 
tions of  the  navy,  but  which  had  been  for- 
bidden by  the  Act  of  Congress  of  May  16, 
1812,  in  regard  to  the  army. 

The  Act  of  Feb.  9,  1889,  ch.  1x9,  "  to  pro- 
vide for  the  deposit  of  the  savings  of  seamen 
of  the  United  States  navy,"  does  not  extend 
to  enlisted  men  of  the  marine  corps.  (1890) 
19  Op.  Atty.-Gen.  616. 


Sec.  1622.  \_Retvrement.']  The  commissioned  officers  of  the  Marine  Corps 
shall  be  retired  in  like  cases,  in  the  same  manner,  and  with  the  same  relative 
conditions,  in  all  respects,  as  are  provided  for  officers  of  the  Army,  except  as  is 
otherwise  provided  in  the  next  section.      [R.  S,] 


Act  of  Aug.  3,  1861,  ch.  42,  12  Stat.  L. 
289;  Act  of  July  17,  1862,  ch.  200,  12  Stat. 
L.  596;  Act  of  Jan.  21,  1870,  ch.  0,  16  Stat. 
L.  62;  Act  of  July  16,  1870,  ch.  294,  16  Stat. 
L.  317;  Act  of  June  10,  1872,  ch.  419,  17 
Stat.  L.  378. 

See  War  Department  and  Military  Es- 
tablishment. 

Retirement  for  an  incapacity  not  an  inci- 
dent of  the  service.  —  A  board  of  officers, 
duly  constituted,  was  convened  by  an  order 
of  the  secretary  of  the  navy,  dated  July  30, 
1874,  to  inquire  into  and  determine  whether 
W.,  a  lieutenant  of  marines,  was  incapaci- 
tated for  active  service.  The  board  found 
him  so  incapacitated,  and  the  cause  of  his 
incapacity  was  not  an  incident  of  the  service. 
On  submission  of  the  proceedings  and  finding 
of  the  board  to  the  President,  he,  under  date 
of  August  18,  1874,  indorsed  thereon:  "I 
!oncur  in  opinion  with  the  retiring  board  in 
the  case  of  W.  Lei  him  be  retired  on  fur- 
lough pAy-"     It  was  held  ( 1 )  that  the  action 


of  the  President  amounted  to  an  approval  of 
the  finding  of  the  board,  and  to  a  retirement 
of  W.  from  "active  service,"  within. R.  S.  sec. 
1252,  and  he  was  retired  in  conformity  with 
the  law  applicable  to  officers  of  the  marine 
corps;  (2)  that  W.  thereby  became  entitled 
to  receive  pay  according  to  the  rate  estab- 
lished by  law  for  retired  officers  of  the  marine 
corps,  (viz,  seventy-five  per  centum  of  the 
pay  of  the  actual  rank  held  by  him  at  date 
of  retirement,)  notwithstanding  a  different 
rate  of  pay  (viz,  furlough  pay)  was  named 
by  the  President  in  retiring  him.  Welles's 
Case,  (1878)    15  Op.  Atty.-Gen.  442. 

Rank  of  judge-advocate-general.  —  A  cap- 
tain of  the  marine  corps,  appointed  a  judge- 
advocate-general  of  the  na\'y  under  the  Act 
approved  June  8,  1880  (21  Stat.  L.  164),  with 
the  rank,  pay,  and  allowance  of  a  colonel, 
can  be  retired  from  that  position  as  a  colonel, 
and  be  entitled  to  the  retired  pay  of  an  offi- 
cer of  that  rank  on  the  retired  list.  Remey 
V,  U.  S.,   (1898)   33  Ct.  CI.  218. 
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Sec.  1623.  [Retiring-board,  how  composed.]  In  case  of  an  officer  of  the 
Marine  Corps,  the  retiring-board  shall  be  selected  by  the  Secretary  of  the  Navy, 
under  the  direction  of  the  President.  Two-fifths  of  the  board  shall  be  selected 
from  the  Medical  Corps  of  the  Navy,  and  the  remainder  shall  be  selected  from 
officers  of  tlie  Marine  Corps,  senior  in  rank,  so  far  as  may  be,  to  the  officer  whose 
disability  is  to  be  inquired  of.      [B.  S.] 


Act  of  Aug.  3,  1861,  ch.  42,  12  Stat.  L. 
289. 

A  board  of  officers  of  the  navy  may  be  as- 
sembled by  the  secretary  of  the  navy  under 
this  section,  which  shall  have  authority  to 
determine  facts  and  report  a  judgment  in 
the  cases  of  officers  of  the  marine  corps, 
'mat  the  section  does  not  contemplate  a  board 
composed  exclusively  of  marine  officers  is 
clear,  because  it  provides  that  two-fifths  of 
the  board  shall  be  of  the  medical  staff;  and 
there  being  no  medical  staff  attached  to  the 
marine  corps,  this  requirement  of  the  statute 
could  only  be  fulfilled  by  placing  on  the 
board  naval  surgeons.  (1861)  10  Op.  Atty.- 
Gen.  129. 
'  Board  constituted  under  section  1493,  S.  S. 


—  The  examination  of  the  retiring  board  pro- 
vided for  by  this  section  seems  to  be  the  only 
one  to  which  an  officer  of  the  corps  is  by  law 
subjected,  in  order  to  determine  his  fitness 
for  active  duty;  and  unless  the  oflScer  is  by 
this  board  found  incapacitated  for  active 
service,  and  the  finding  is  approved  by  the 
President  (in  which  case  he  must  be  retired), 
he  remains  in  the  line  of  promotion  on  the 
active  list  as  he  was  before,  and  is  entitled 
to  all  the  rights  which  belong  to  his  position. 
A  board  of  naval  surgeons,  constituted  under 
section  1493,  R.  S.,  is  not  by  law  invested 
with  authority  to  examine  and  pronounce 
upon  any  other  cases  than  those  of  officers 
on  the  active  list  of  the  navy.  (1881)  17 
Op.  Atty.-Gen.  117. 
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B.  S.  717.    IVrils  of  Ne  Exeat. 

OBOSS-BEFEBEXGE. 

Granting  of  Writs  Generally ^  see  JUDICIARY^  vol.  4,  p.  195. 


SGC.  717.  [TTWfe  of  ne  exeat.']  Writs  of  ne  exeat  may  be  granted  by  any 
justice  of  the  Supreme  Court,  in  cases  where  they  might  be  granted  by  the 
Supreme  Court;  and  by  any  circuit  justice  or  circuit  judge,  in  cases  where  they 
might  be  granted  by  the  circuit  court,  of  which  he  is  a  judge.  But  no  writ  of 
ne  exeat  shall  be  granted  unless  a  suit  in  equity  is  commenced,  and  satisfactory 
proof  is  made  to  the  court  or  judge  granting  the  same  that  the  defendant  de- 
signs quickly  to  depart  from  the  United  States.      [R,  S.] 


Act  of  March  2,  1793,  ch.  22,  1  Stat.  L. 
334;  Act  of  April  10,  1869,  ch.  22,  16  Stat. 
L.  44. 

Nature  of  writ.  —  "  The  writ  of  ne  exeat  is 
one  of  the  orders  or  writs  in  familiar  use  in 
equity  against  one  who  '  designing  to  avoid 
the  justice  and  equity  of  the  court,  is  about 
to  go  beyond  sea,  so  that  the  duty  will  be 
endangered  if  he  goes.' "  In  re  Lipke,  (1900) 
98  Fed.  Rep.  970. 

Object  of  writ.  —  The  object  of  this  provi- 
sional remedy  is  to  secure  the  presence  of  the 
party  in  order  that  the  judgment  may  be 
executed.  Lewis  v.  Shainwald,  (1881)  48  Fed. 
Bep.  492. 

The  writ  is  in  its  nature  a  temporary  and 
provisional  remedy,  and  is  not  intended  to 
operate  as  a  perpetual  restraint  upon  the  de- 
fendant's freedom  of  movement.  Shainwald 
«.  I^wis,  (1889)  46  Fed.  Rep.  830. 

Power  of  district  court  to  issue.  —  Under 
the  limited  jurisdiction  formerly  exercised  by 
District  Courts  it  would  seem  that  the  dis- 
trict judges  of  the  courts  of  the  United 
States  had  no  authority  to  issue  these  writs, 
Gemon  v,  Boecaline,  (1807)  2  Wash.  (U.  S.) 
130;  Lewis  17.  Shainwald,  (1881)  48  Fed.  Rep. 
492. 

Under  that  limited  jurisdiction  it  was  held 
that  while  a  strict  construction  of  the  stat- 
ute would  probably  authorize  the  circuit  jus- 
tice or  the  circuit  judge  to  issue  the  writ, 
but  not  the  district  judge,  even  though  the 
latter  was  sitting  as  a  judge  of  the  Circuit 
Court,  the  act  being  remedial,  could  not  be 
construed  in  a  way  which  would  deprive  the 
plaintifT  of  all  substantial  benefit,  and  it  was 
deemed  that  in  such  a  case  the  writ  might 
issue  by  the  district  judge.  Loewenstein  v, 
Biembaum,  (1880)  9  Rep.  402,  15  Fed.  Cas. 
No.  8,461a. 

Since  the  juriadictian  of  that  court  has 
been  enlarged^  however,  the  writ  is  one  of 
those  writs  necessary  to  the  exercise  of  the 
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jurisdiction  of  the  court,  and  its  authority 
to  issue  such  a  writ  is  unquestionable.  Lewis 
V.  Shainwald,  (1881)  48  Fed.  Rep.  492. 

Issuance  against  citizen  of  another  state. 
—  As  the  writ  was  considered  as  originally 
founded  upon  the  right  of  the  sovereign  or  of 
the  state  to  demand  the  services  of  all  the 
subjects,  it  would  seem  that  there  is  some 
doubt  as  to  the  power  of  a  court  to  issue 
it  against  a  citizen  of  another  state.  Pal  tor- 
son  v.  McLaughlin,  (1806)  1  Cranch  (C.  C.) 
352. 

So  the  court  refused  to  grant  the  writ 
against  a  surety  on  an  administration  bond 
who  was  resident  of  another  state,  although 
he  was  at  the  time  within  the  court's  juris- 
diction. Patterson  v,  McLaughlin,  (1806)  1 
Cranch  (C.  C.)  352. 

Commencement  of  suit  in  equity  pre- 
requisite.—  The  writ  of  ne  exeat  under  this 
section  is  not  to  be  issued  "  unless  a  suit  in 
equity  is  commenced."  This  was  the  exist- 
ing rule  of  law  as  to  the  issuance  of  these 
\iTits.     In  re  Lipke,  (1900)  98  Fed.  Rep.  970. 

Under  the  provision  of  the  statute  it  is 
necessary  that  the  suit  shall  be  begun  before 
the  writ  is  granted.  Loewenstein  v.  Biem- 
baum, (1880)  9  Rep.  402,  15  Fed.  Cas.  No. 
8,461o. 

How  sought.  —  It  is  sufficient  if  the  facts 
alleged  in  the  bill  and  established  showing  a 
proper  case  for  the  writ,  and  it  may  be 
granted  in  the  decree  under  the  prayer  for 
general  relief;  or  the  facts  may  be  shown 
and  the  writ  applied 'for  upon  the  petition 
presented  in  the  case  either  before  or  after 
judgment  or  decree.  Lewis  v.  Shainwald, 
(1881)  48  Fed.  Rep.  492. 

Time  of  issuance.  —  The  writ  may  be  is- 
sued even  after  judgment  is  established. 
Lewis  V.  Shainwald,  (1881)  48  Fed.  Rep.  492. 

Grounds  for  issuance.  —  The  writ  issues 
where  the  plaintiff  has  a  plain  demand 
against  the  defendant.    Loewenstein  v.  Biem- 
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baum,   (1880)    9  Rep.  402,  16  Fed.  Cas.  No. 
8,461a. 

Under  a  bill  filed  to  keep  alive  and  renew 
a  judgment  previously  rendered  and  to  pre- 
vent the  statute  of  limitations  from  becom- 
ing a  bar  to  its  enforcement,  a  writ  of  ne 
exeat  cannot  be  awarded  where  such  a  writ 
was  not  awarded  in  the  original  suit,  as  no 
additional  and  affirmative  relief  can  be 
granted  beyond  that  afforded  and  adjudged 
in  the  judgment  on  which  suit  is  brought. 
Shainwald  v.  Lewis,  (1880)  46  Fed.  Rep.  839. 

Demands  in  respect  to  which  writ  granted. 
—  "The  demand  must  be  an  equitable  debt 
or  pecuniary  claim,  and  be  certain,  or  capable 
of  being  reduced  to  certainty.  A  general  un- 
liquidated demand,  or  one  in  the  nature  of  a 
claim  for  damages,  which  cannot  be  regarded 
as  a  debt  until  the  decree,  will  not  lay  a 
foundation  for  the  writ."  Graham  17. 
Stucken,  (1867)  4  Blatchf.  (U.  S.)  50. 

A  claim  that  the  defendant  was  a  wrong- 
doer in  taking  and  converting  the  defend- 
ant's property  to  his  own  use,  but  setting 
forth  no  debt  or  duty  other  than  that  exist- 
ing in  every  case  of  a  wrongful  conversion, 
does  not  come  within  the  meaning  of  the  rule. 
To  lay  a  foundation  for  the  writ  the  demand 
must  arise  upon  a  contract,  express  or  im- 
plied, between  the  parties.  Graham  17. 
Stucken,  (1857)   4  Blatchf.   (U.  8.)  50. 

Proof  of  intention  to  depart.  —  Where  the 
answer  denies  the  averment  of  the  bill,  which 
alleges  upon  information  and  belief  that  the 
defendant,  unless  restrained,  will  and  intends 
to  leave  and  depart  from  and  out  of  the 
state  and  from  out  of  the  jurisdiction  of  the 
court,  and  no  proofs  were  produced  in  sup- 
port of  this  averment,  a  sufficient  showing 
is  not  made  for  granting  the  writ.  Shain- 
wald 17.  Lewis,  (1889)  46  Fed.  Rep.  839. 

To  authorize  the  issuance  of  the  writ  it  is 
not  sufficient  that  it  be  shown  that  it  is  the 
intention  of  the  defendant  to  withdraw  from 
the  district,  but  it  must  be  shown  that  he 
intends  quickly  to  depart  from  the  United 
States.  Loewenstein  17.  Biernbaum,  (1880)  9 
Rep.  402, 15  Fed.  Cas.  No.  8,461a. 

The  defendant  having  been  under  bond  not 
to  leave  the  jurisdiction  for  more  than  seven 
years  and  having  during  that  time  remained 
within  the  jurisdiction  of  the  court,  the  grant 
of  a  writ  of  ne  exeat  to  restrain  him  for  a 


further  indefinite  period  was  refused.    Shain- 
wald 17.  Lewis,  (1889)  46  Fed.  Rep.  839. 

To  prevent  removal  of  property  by  admin- 
istratrix. —  The  writ  will  issue  to  restrain  an 
administratrix  from  removing  from  the  dis- 
trict with  the  effects  of  the  deceased  before 
her  administration  account  has  been  finally 
settled,  if  her  sureties  are  not  residenta  of 
the  district.  Patterson  r.  McLaughlin,  (1806) 
1  Cranch  (C.  C.)  352. 

Use  in  bankruptcy  proceedings.  ~ "  The 
necessity  of  the  occasional  exercise  of  this 
power  for  the  efficient  administration  of  the 
bankrupt  law  is  evident.  Without  it  the 
bankrupt  might  easily  defy,  and  largely  nul- 
lify, all  adverse  proceedings  against  him.  by 
absconding  with  his  assets."  In  re  lipke, 
(1900)  98  Fed.  Rep.  970. 

"  Section  2  of  the  Act  of  1898,  in  giving  the 
District  Courts  equitable  jurisdiction  'in 
bankruptcy  proceedings,'  would  seem  to  make 
the  commencement  of  such  proceedings  the 
equivalent  of  a  suit  in  equity  for  the  pur- 
poses of  the  issuance  of  such  a  writ."  In  rv 
Lipke,  (1900)  98  Fed.  Rep.  970. 

In  view  off  the  broad  provisions  of  ch.  2, 
sec.  2,  subd.  15,  of  the  Bankrupt  Act,  it  8e«;m8 
quite  unnecessary  to  resort  to  section  717 
for  authority  to  prevent  bankrupts  from  ab- 
sconding either  with  or  without  their  aa&etB 
when  their  detention  is  necessary  for  the 
proper  enforcement  of  the  Act.  In  re  Lipke, 
(1900)  98  Fed.  Rep.  970.  See  vol.  1,  Baitk- 
BUPTCT,  p.  537. 

Form  of  decree.  — "  *  And  it  is  further  or- 
dered, adjudged,  and  decreed  that  the  writ  of 
ne  exeat  republica  of  the  United  States  of 
America  issue  out  of  and  under  the  seal  of 
this  court,  to  restrain  the  said  Harris  Lewis 
from  departing  out  of  the  jurisdiction  of  this 
court.'  That  is  the  form  of  that  portion  of 
the  decree  relating  to  this  matter.  I  think 
it  would .  have  been  better,  and  it  certainly 
would  have  avoided  criticism,  if  to  this  had 
been  added,  *  until  the  satisfaction  of  the  de- 
cree or  the  further  order  of  the  court.'** 
Lewis  17.  Shainwald,  (1881)  48  Fed.  Rep.  492. 

Discharge  of  writ.  —  The  writ  should  con- 
tinue in  force  until  the  judgment  is  satisfied, 
or  until  the  writ  is  dissolved,  or  proper  se- 
curity given.  Lewis  17.  Shainwald,  (1881)  48 
Fed.  Rep.  492. 
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Augmenting  Force  of  Foreign  Vessel  of  War,  365. 
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Enforcement  of  Foregoing  Provisions,  375. 
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Armed  Vessels  to  Give  Bond  on  Clearance,  376. 
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OBOSS-RBFERBNOE. 

Jurisdiction  of  Ministers  Over  Certain  Offenses  Against  Foreign  Governments,  see 
DIPLOMATIC  AND  CONSULAR  OFFICERS,  vol.  2,  p.  821. 


Sec.  5281.  \^Acce'pting  a  foreign  commission.]  Every  citizen  of  the  United 
States  who,  within  the  territory  or  jurisdiction  thereof,  accepts  and  exercises 
a  commission  to  serve  a  foreign  prince,  state,  colony,  district,  or  people,  in  war, 
by  land  or  by  sea,  against  any  prince,  state,  colony,  district,  or  people,  with 
whom  the  United  States  are  at  peace,  shall  be  deemed  guilty  of  a  high  mis- 
demeanor, and  shall  be  fined  not  more  than  two  thousand  dollars,  and  im- 
prisoned not  more  than  three  years.      [R.  S,] 


Act  of  Apnl  20,  1818,  ch.  88,  3  Stat.  L. 
447. 

S.  S.  sees.  5281-5291  constitute  title  67  of 
the  Revised  Statutes,  ''Neutrality." 

Origin  and  amendments  of  Act.  —  The 
Three  Friends,  (1897)  166  U.  S.  1;  U.  S.  v. 
Nunez,  (1896)  82  Fed.  Rep.  599;  U.  S.  v. 
O'Brien,  (1896)  75  Fed.  Rep.  900. 

Purpoae  of  enactment.  —  "  The  statute  was 
undoubtedly  designed  in  general  to  secure 
neutrality  in  wars  between  two  other  na- 
tions, or  between  contending  parties  recog- 
nized as  belligerents,  but  its  operation  is  not 
necessarily  dependent  on  the  existence  of  such 
state   of    belligerency."     Wiborg   t?.    U.    S., 

(1896)  163  U.  S.  632;   The  Three  Friends, 

(1897)  166  U.  S.  1. 

The  principal  object  of  the  Act  was  to  se- 
cure the  performance  of  the  duty  of  the 
United  States,  under  the  law  of  nations,  as 
a  neutral  nation  in  respect  of  foreign  powers. 
(1869)  13  Op.  Atty.-Gen.  177;  The  Three 
Friends,  (1897)  166  U.  S.  1;  U.  S.  v.  O'Brien, 
(1896)   75  Fed.  Rep.  900. 

"The  Act  of  1818,  like  that  of  1794,  was 
intended  to  secure,  beyond  all  risk  of  viola- 
tion, the  neutral  and  pacific  policy  which 
they  consecrate  as  our  fundamental  law." 
Violation  of  Neutrality  Act,  (1842)  3  Op. 
Atty.-Gen.  741. 

"Hie  purpose  of  the  Act  is  also  to  punish  by 
lines,  imprisonments,  and  forfeitures  certain 


offenses  against  the  United  States,  the  nature 
of  these  offenses  being  defined  by  the  Act 
itself.  The  Three  Friends,  (1897)  166  U.  S. 
1;  Neutrality  Act,  (1869)  13  Op.  Atty.-Gen. 
177. 

Commercial  ventures  not  prohibited.  —  It 
is  not  the  purpose  of  this  enactment  in  any 
manner  to  check  or  interfere  with  the  com- 
mercial activities  of  citizens  of  the  United 
States  or  of  others  residing  in  the  United 
States  and  interested  in  commercial  trans- 
actions. Mere  commercial  ventures  in  con- 
traband of  war  are  not  prohibited  by  the 
statute.  The  Laurada,  (1898)  85  Fed.  Rep. 
760.  See  also  the  notes  to  section  5286, 
infra,  this  title. 

Validity.  —  Criminal  statutes  enacted  by 
Congress  for  enforcing  and  preserving  the 
neutral  relations  of  the  United  States  with 
other  nations  are  based  on  the  authority 
given  Congress  by  the  Constitution  (art.  1, 
sec.  8,  cl.  10),  to  define  and  punish  offenses 
against  the  law  of  nations,  and  by  the  power 
which  that  instrument  vests  in  Congress  of 
negotiating  with  foreign  nations.  U.  S.  r. 
Arjona.  (1887)   120  U.  S.  479. 

The  failure  of  the  statute  to  express  and 
declare  that  the  offense  there  defined  is  an 
offense  against  the  law  of  nations  does  not 
render  it  invalid.  U.  S.  v.  Arjona,  (1887) 
120  U.  S.  479. 

Construction  of  statute.  —  The  statute  be- 
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ing  highly  criminal  and  penal  is  not  to  be 
enlarged  by  construction  beyond  the  fair  im- 
port of  its  terms.  The  Carondelet,  (1880) 
37  Fed.  Rep.  799;  The  Itata,  (1893)  15  U.  S. 
App.  1. 

"  This  statute  is  a  criminal  and  penal  one, 
and  is  not  to  be  enlarged  beyond  what  the  lan- 
guage clearly  expresses  as  being  intended. 
It  is  not  the  privilege  of  courts  to  construe 
such  statutes  according  to  the  emergency  of 
the  occasion,  or  according  to  temporary  ques- 
tions of  policy,  but  according  to  principles 
considered  to  have  been  established  by  a  line 
of  judicial  decisions."  The  Three  Friends, 
(18ii7)   78  Fed.  Rep.   176. 

But  no  technical  view  resting  solely  upon 
the  narrow  or  limited  meaning  of  any  par- 
ticular word  should  be  adopted,  if,  by  the 
context,  a  different  meaning  appears  to  have 
been  intended.  It  should  be  construed  in 
connection  with,  and  in  the  light  of,  other 
provisions  in  other  parts  of  the  statutes  in 
relation  to  international  subjects,  although 
such  statutes  may  be  classed  under  dif- 
ferent headings,  provided  that,  in  the  absence 
of  such  a  division  and  classification,  a  com- 
parison of  all  these  provisions  will  be  proper. 
The  Itata,   (1893)   15  U.  S.  App.  1. 

Nations  to  which  applicable.  —  The  words 
of  the  Act  "  colony,  district,  or  people  "  are 
not  to  be  construed  as  referring  solely  to 
communities  whose  belligerency  has  been  rec- 
ognized. The  insertion  of  the  words  "dis- 
trict or  people "  in  the  amendment  to  the 
original  Act  must  be  attributed  to  the  in- 
tention to  include  bodies  laying  claim  to  the 
rights  of  sovereignty  whether  recognized  or 
unrecognized.  The  Three  Friends,  (1897) 
166  U.  S.  1. 

"  Of  course  a  political  community  whose 
independence  has  been  recognized  is  a  '  state ' 
under  the  Act;  and  if  a  body  embarked  in  a 
revolutionary  political  movement,  whose  in- 
dependence has  not  been  but  whose  belliger- 
ency has  been  recognized,  is  also  embraced 
by  that  term,  then  the  words  *  colony,  district, 
or  people,'  instead  of  being  limited  to  a 
political  community  which  has  been  recog- 
nized as  a  belligerent,  must  necessarily  be 
held  applicable  to  a  body  of  insurgents  as- 
sociated together  in  a  common  political  en- 
terprise and  carrying  on  hostilities  against 
the  parent  country,  in  the  effort  to  achieve 
independence,  although  recognition  of  Iiel- 
ligercncy  has  not  been  accorded."  The  Three 
Friends,  (1897)  166  U.  S.  1.  Compare  The 
Carondelet,  (1889)  37  Fed.  Rep.  799;  The 
Itata,   (C.  C.  A.  1893)  56  Fed.  Rep.  505. 

The  addition  of  the  words  "  colony,  district, 
or  people,"  which  were  added  by  the  Act  of 
April  20,  1818,  was  doubtless  for  the  pur- 
pose, of  extending  the  statute  to  cases  of 
colonics  or  districts  engaged  in  revolutionary 
struggles.  The  Carondelet,  (1889)  37  Fed. 
Rep.  799. 

The  Act  of  1794,  ch.  50.  sec.  3,  which  ap- 
plies to  the  service  of  "  any  foreign  prince 
or  state,"  was  construed  as  applying  only  to 
tliose  governments  recognized  by  the  govern- 
ment of  the  United  States,  and  in  a  suit  to 
condemn  a  vessel  under  the  provisions  of  the 
statute  an  averment  of  such  recognition  was 


necessary.  Gelston  v.  Hoyt,  (1818)  3  Wheat 
(U.  S.)   246. 

Judicial  notice.  —  An  executive  prodamA- 
tion  calling  attention  to  the  existence  of  an 
actual  conflict  of  arms  in  resistance  of  au- 
thority of  a  government  with  which  the 
United  States  are  on  terms  of  peace  and 
amity,  although  acknowledgment  of  the  in- 
surgents as  belligerents  by  the  political  de- 
partment has  not  taken  place,  is  sufficient 
to  give  the  court  judicial  information  of 
the  fact  of  the  existence  of  such  a  conflict 
and  renders  the  provisions  of  the  statute  ap- 
plicable. The  Three  Friends,  (1897)  166  U. 
S.  1. 

Ingredients  of  offense.  —  The  offense  in  the 
first  section  of  the  statute  consists  in  accept- 
ing and  exercising  the  commission  to  cany 
on  war  against  any  people  or  state  with 
whom  the  United  States  is  at  peace.  Charge 
to  Grand  Jury,  (1838)  2  McLean  (U.  S.)  1, 
30  Fed.  Cas.  No.  18,265. 

It  is  also  essential  that  the  violation  of 
the  laws  shall  have  been  committed  ly  t 
citizen  of  the  United  States.  Charge  to 
Grand  Jury,  (1838)  2  McLean  (U.  S.)  1, 
SO  Fed.  Cas.  No.  18,265. 

Manner  in  which  commission  conferred.^ 
The  commission  may  be  conferred  by  anj 
district  of  country  or  association  of  people 
whose  right  to  confer  it  is  recognized  by  the 
person  appointed.  And  it  is  immaterial 
whether  the  commission  has  been  conferred 
by  the  popular  voice  or  by  the  represen- 
tatives of  the  district  or  associations  of  peo- 
Ele.  Charge  to  Grand  Jury,  ( 1838)  2  Mc- 
ean  (U.  S.)  1,  30  Fed.  Cas.  No.  18,265. 

Overt  act  essential.  —  Some  overt  act  un- 
der the  commission  must  have  been  done, 
such  as  raising  men  for  the  enterprise,  col- 
lecting provisions,  munitions  of  war,  or  any 
other  act  showing  an  exercise  of  the  author- 
ity which  the  commission  is  supposed  to 
confer.  Charge  to  Grand  Jury,  (1838)  2  Mc- 
Lean  (U.  S.l  1,  30  Fed.  Cas.  No.  18,265. 

Place  in  which  exercised.  —  To  constitate 
an  offense  within  the  jurisdiction  of  the  Cir- 
cuit Court  a  commission  must  have  been  ac- 
cepted and  exercised  within  the  jurisdiction 
of  the  court.  Charge  to  Grand  Jury,  (1838) 
2  McLean  (U.  S.)  1,  30  Fed.  Cas.  No.  18^65. 

Power  of  court  to  require  bond.  —  When 
the  executive  has  admonished  the  country  that 
there  is  danger  of  the  violation  of  the  statate, 
and  a  grand  jury,  after  investigation,  has 
certified  that  there  is  foundation  for  this  ad- 
monition and  that  public  rumor  has  attached 
suspicion  to  the  name  of  a  certain  person  as 
being  concerned  therein,  it  is  within  the 
power  of  the  court,  upon  these  grounds,  to 
require  such  person  to  give  bond  to  obserre 
the  provisions  of  the  statute.  U.  S.  v.  Quit- 
man, (1854)  2  Am.  L.  Reg.  645,  27  Fed.  Cas. 
No.   16,111. 

Effect  of  repealing  clause.  —  The  prori* 
sion  of  the  repealing  clause  of  the  Act  of 
April  20,  1818,  "That  persons  having  hereto- 
fore offended  against  any  of  the  acts  afore 
said,  may  be  prosecuted,  convicted,  and  pun- 
ished as  if  the  same  were  not  repealed;  and 
no  forfeiture  heretofore  incurred  by  a  viola- 
tion of  any  of  the  acts  aforesaid  shall  be 
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afTected  by  such  repeal,"  has  the  effect  of 
leaving  the  power  to  prosecute  and  punish 
offenders  against  repealed  Acts  as  if  the  re- 
pealing Act  had  never  been  passed.  It  does 
not  create  a  power  to  punish,  but  merely  pre- 
serves that  which  existed  before,  and  an  in- 


formation under  the  repealed  Act  cannot  be 
sustained  after  the  time  when  that  Act 
would  have  expired  by  its  own  limitation. 
The  Irresistible,  (1822)  7  Wheat.  (U.  S.) 
'661. 


SOC.  5282.  {Enlisting  in  foreign  service.^  Every  person  who,  within  the 
territory  or  jurisdiction  of  the  United  States,  enlists  or  enters  himself,  or  hires 
or  retains  another  person  to  enlist  or  enter  himself,  or  to  go  beyond  the  limits 
or  jurisdiction  of  the  United  States  with  intent  to  be  enlisted  or  entered  in  the 
service  of  any  foreign  prince,  state,  colony,  district,  or  people,  as  a  soldier,  or 
as  a  marine  or  seaman,  on  board  of  any  vessel  of  war^  letter  of  marque,  or 
privateer,  shall  be  deemed  guilty  of  high  misdemeanor,  and  shall  be  fined  not 
more  than  one  thousand  dollars,  and  imprisoned  not  more  than  three  years. 
[i2.  5.] 


Act  of  April  20,  1818,  ch.  88,  3  Stat.  L. 
448. 

Matter  of  domestic  right.  —  The  Act  of 
Congress  prohibiting  foreign  enlistments  is 
a  matter  of  domestic  or  municipal  right,  as 
to  which  foreign  governments  have  no  right 
to  inquire,  the  international  offense  being  in- 
dependent of  the  question  of  the  existence  of 
a  prohibitory  Act  of  Congress.  Foreign  En- 
listments, (1855)   7  Op.  Atty.-Gen.  367. 

Based  on  international  law.  —  The  prohi- 
bition imposed  by  the  statute  against  the 
enli  '*Ti:cnt  in  the  United  States  of  troops 
for  foreign  service  is  an  application  of  the 
settled  principle  of  the  law  of  nations  pro- 
hibiting a  belligerent  from  making  use  of  the 
territory  of  the  neutral  state  for  belligerent 
purposes  without  the  consent  of  the  neutral 
government.  Foreign  Enlistments,  (1855) 
7  Op.  Atty.-Gen.  367. 

Offenses  created  by  statute.  —  This  section 
of  the  statute  creates  three  distinct  offenses. 
ITie  second  and  third,  which  are  coupled  to- 
gether, consist  in  hiring  or  retaining  an- 
other person  to  enlist  in  the  United  States, 
or  to  go  within  the  limit  of  the  United  States 
with  intent  to  be  enlisted.  U.  S.  v.  Kazinski, 
(1855)  2  Sprague  (U.  S.)  7,  26  Fed.  Cas.  No. 
15,508. 

The  word  "  retain/'  used  in  this  statute, 
means  "engage."  U.  S.  v.  Kazinski,  (1855) 
2  Sprague  (U.  S.)  7,  26  Fed.  Cas.  No. 
15,508. 

The  word  **  soldier,"  as  used  in  the  statute, 
must  be  taken  in  its  ordinary  sense,  as  one 
enlistcil  to  serve  on  land  in  a  land  army,  and 
is  not  limited  to  soldiers  serving  on  board 
of  a  vessel  of  war  or  privateer.  U.  S.  t?. 
Kazinski,  (1855)  2  Sprague  (U.  S.)  7,  26 
Fed.  Cas.  No.  15,508, 

Persons  indictable.  —  All  persons  engaged 
in  undertaking  to  make  these  prohibitive 
enlistments  are,  whether  citizens  or  for- 
eigners, individuals  or  officers,  indictable 
under  the  statute,  unless  protected  by  dip- 
lomatic privilege.  Foreign  Enlistments, 
(1855)  7  Op.  Atty.-Gen.  367. 

Violation  by  foreign  minister.  —  A  foreign 
minister,  who  engages  in  the  enlistment  of 
troops  here  for  his  government,  is  subject  to 
be  summarily  expelled  from  the  country;  or, 
after    demand   or    recall,    dismissed    by    the 


President.     Foreign   Enlistments,    (1856)    7 
Op.  Atty.-Gen.  367, 

Distinct  hiring  or  retaining  essential. — 
In  order  to  render  one  liable  under  the  pro- 
vision of  the  statute  for  hiring  or  retain- 
ing another  to  enlist,  a  distinct  hiring  or 
retaining  must  be  shown.  While  the  hir- 
ing or  retaining  may  be  done  through  agents, 
these  agents  must  be  shown  to  be  agents  for 
this  purpose  and  acting  under  the  defendant. 
U.  S.  V.  Kazinski,  (1855)  2  Sprague  (U.  S.) 
7,  26  Fed.  Cas.  No.  15,508. 

What  constitutes  complete  hiring  or  retain- 
ing.—  If  there  is  an  engagement  on  the  one 
side  to  go  beyond  the  limits  of  the  United 
States  with  the  intention  to  enlist,  and  on 
the  other  side  an  engagement  that  when  the 
act  shall  have  been  done  a  consideration  shall 
be  paid  to  the  party  performing  the  services, 
the  hiring  and  retaining  are  complete.  U. 
S.  V,  Hertz,  (1855)  3  Pittsb.  Leg.  J.  (Pa.) 
194,  26  Fed.  Cas.  No.  16,357. 

Verbal  promise. — The  solemn  contract 
of  hiring  in  the  United  States  is  not  neces- 
sary to  constitute  the  offense,  but  it  is  suf- 
ficient if  the  person  be  retained  by  verbal 
promise  or  by  invitation  to  engage  in  foreign 
service  without  regard  to  the  manner  in 
which  this  is  accomplished.  Foreign  Enlist- 
ments,  (1855)   7  Op.  Atty.-Gen.  367. 

Consent  to  enlist  necessary.  —  To  consti- 
tute the  offense  of  enlisting  in  the  United 
States,  the  consent  of  the  party  enlisting  is 
necessary.  Also  the  hiring  or  retaining  of 
a  person  to  go  aboard  with  intent  to  be  en- 
listed requires  the  assent  and  intent  on  the 
part  of  the  persons  so  hired  or  retained.  U. 
S.  V.  Kazinski,  (1855)  2  Sprague  (U.  S.)  7, 
26  Fed.  Cas.  No.  15,508. 

Payment  of  money  not  essentiaL  —  The 
hiring  or  retaining  contemplated  by  the  stat- 
ute does  not  necessarily  include  the  payment 
of  money  on  the  part  of  the  person  who  hires 
or  retains,  but  may  be  by  a  promise  to  pay 
after  the  person  hired  or  retained  has  gone 
beyond  the  limits  of  the  United  States  with 
intention  of  enlisting.  Nor  is  it  necessary 
that  the  consideration  of  the  hiring  shall  be 
money.  U.  S.  r.  Hertz,  (1866)  3  Pittsb.  Leg. 
J.   (Pa.)    194,  26  Fed.  Cas.  No.  15,357. 

Completion  of  enlistment  not  essential. — 
To  constitute  an  offense  within  the  meaning 
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of  the  statute  it  is  not  necessary  that  the 
persons  be  entirely  enlisted  in  the  United 
States,  but  it  is  sufficient  if  they  are  hired 
or  retained  to  go  beyond  the  limits  or  juris- 
diction of  the  United  States  with  intent  to 
be  enlisted  or  enter  into  the  service  of  a  for- 
eign state.  Foreign  Enlistments,  (1855)  7 
Op.  Atty.-Gen.  367. 

It-  is  the  hiring  of  a  person  to  go  beyond 
the  limits  of  the  United  States,  that  person 
having  the  intention  to  enlist  when  he  gets 
out  of  the  limits  of  the  United  States,  and  his 
intention  being  known  to  the  party  hiring 
and  being  a  part  of  the  consideration  before 
the  hiring,  that  defines  the  offense.  U.  S.  v. 
Hertz,  (1855)  3  Pittsb.  Leg.  J.  (Pa.)  194,  26 
Fed.  Cas.  No.  15,357. 

Alleging  intent.  —  In  a  prosecution  under 
the  statute  for  hiring  or  retaining  another 
to  enlist  the  indictment  must  allege  the  in- 
tent of  the  person  hired.  U.  S.  v.  Kazinski, 
(1855)  2  Sprague  (U.  S.)  7,  26  Fed.  Cas. 
No.  15,508. 

Proof  of  intent.  —  The  intention  of  the 
party  hired  or  retained  to  enlist  is  gathered 
from  his  conduct  and  declarations  in  the 
United  States  and  after  he  reaches  the  for- 
eign country,  and  from  the  action  of  third 
persons  with  whom  he  perfects  the  enlistment 
which  he  may  have  contracted  in  the  United 
States.  U.  S.  t?.  Hertz,  (1866)  3  Pittsb.  Leg. 
J.  (Pa.)   194,  26  Fed.  Cas.  No.  15,35?. 

Testifyiifg  as  to  intent.  —  In  a  prosecution 
under  the  statute  for  hiring  or  retaining  per- 
sons to  enlist,  persons  alleged  to. have  been 
hired  may  testify  as  to  their  intent  without 
criminating  themselves.  U.  S.  v,  Kazinski, 
(1855)  2  Sprague  (U.  S.)  7,  26  Fed.  Cas. 
No.  15,508. 

Declarations  to  show  intent.  —  In  a  prose- 
cution under  the  statute  for  hiring  or  retain- 
ing persons  to  enlist,  for  the  purpose  of 
showing  the  intent  with  which  the  persons 
alleged  to  have  been  hired  were  leaving  the 
country,  their  declarations  while  on  board 
the  vessel  and  on  their  way  to  the  place 
where  the  enlistment  is  to  be  consummated 
were  admissible,  in  so  far  as  they  are  made 
within  the  district  in  which  the  prosecution 
is  brought.  Declarations  of  their  prior  in- 
tention at  another  point  are  not  admissible 
in  the  absence  of  proof  of  the  hiring  or  re- 
taining by  the  defendant  within  the  district 
in  which  the  suit  was  brought.  U.  S.  f?. 
Kazinski,  (1855)  2  Sprague  (U.  S.)  7,  26 
Fed.  Cas.  No.  15,508. 

Burden  of  proof.  —  In  a  proceeding  by  the 
owner  for  the  restitution  of  a  vessel  con- 
demned as  prize,  on  the  ground  that  the  force 
of  the  captor,  a  foreign  vessel,  had  been  in- 
creased by  enlistment  in  the  ports  of  the 
United  States,  the  burden  in  the  first  instance 
of  showing  that  this  increase  within  the 
prohibition  of  the  statute  has  taken  place,  id 
on  the  owner.  When  this  has  been  done,  the 
burden  is  on  the  captors  to  show  that  pe  sons 
so  enlisted  were  within   the  exception   pro- 


vided by  section  5291.     The  Estrella,  (1819) 
4  Wheat.  (U.  S.)   298. 

Proof  of  hiring  or  retaining  neceastiy. — 
In  a  prosecution  under  this  statute  for  hir- 
ing or  retaining  another  to  enlist,  the  hirinf; 
and  retaining  in  the  United  States  and  the 
intent  with  which  the  person  was  so  hired  or 
retbined  must  be  proved.  U.  S.  r.  Kazinski. 
(1855)  2  Sprague  (U.  S.)  7,  26  Fed.  Cas. 
No.  15,508. 

Offense  several.  —  The  offense  of  enlisting 
under  this  statute  is  necessarily  several,  and 
can  under  no  circumstances  be  joint.  U.  S. 
v.  Kazinski,  (1855)  2  Sprague  (U.  S.)  7,26 
Fed.  Cas.  No.  15,508. 

Agreement  contrary  to  statute  Yoid.  — An 
agreement  to  serve  in  a  foreign  navy  made 
in  the  United  States  in  violation  of  this  pro- 
vision is  illegal  and  void,  and  peraons  who 
have  made  such  an  agreement  may  withdraw 
from  it  and  demand  their  discharge  before 
they  are  transferred  to  the  service  of  the  for- 
eign government.  Duatin  v.  Murray,  (1871) 
.5  Ben.  (U.  S.)  10,  8  Fed.  Cas.  No.  4.201 

Leaving  country  to  enlist.  —  It  is  not  a 
crime  or  offense  against  the  United  States 
under  the  provisions  of  this  statute  for  an 
individual,  whether  he  is  or  is  not  a  citizen, 
to  leave  the  country  with  intent  to  enlist  in 
foreign  military  service.  U.  S.  v.  Hertz. 
(1855)  3  Pittsb.  Leg.  J.  (Pa.)  194,  26  Fed. 
Cas.  No.  15,357;  U.  S.  v.  Nunez,  (1896)  82 
Fed.  Rep.  599;  U.  S.  r.  O'Brien,  (1896)  75 
Fed.  Rep.  900.  See  also  Wiborg  r.  U.  S., 
(1896)   163  U.  S.  632. 

Manner  of  departure.  —  As  there  is  no  pro- 
hibition against  persons  leaving  individually 
to  enlist  in  foreign  armies,  it  is  competent 
for  them,  as  a  necessary  incident  to  this 
right,  to  go  in  company  with  one  another, 
provided  they  do  not  infringe  the  provisions 
of  section  5286  prohibiting  military  expe- 
ditions or  enterprises  to  be  carried  on  from 
the  United  States  against  foreign  states.  U. 
S.  V,  Nunez,  (1896)  82  Fed.  Rep.  599;  U.  S. 
r.  O'Brien,  (1896)   75  Fed.  Rep.  900. 

So  persons  desiring  to  enlist  in  foreign 
military  service  may  lawfully  go  abroad  for 
this  purpose  in  any  way  in  which  they  see  fit, 
either  as  passengers  by  a  regular  steamer  or 
by  chartering  a  steamer,  either  separately  or 
together  for  the  purpose. of  facilitating  trans- 
portation, provided  they  do  not  form  or  set 
on  foot  a  military  expedition  or  enterprise 
or  procure  or  prepare  the  means  therefor 
within  the  prohibition  of  section  5286.  U.  S. 
V.  O'Brien,  (1896)  76  Fed.  Rep.  900. 

Transporting  persons  leaving  to  enlist— 
It  is  no  offense  against  the  laws  of  the  United 
States  to  transport  persons  intending  to  en- 
list in  foreign  military  service  and  land  them 
in  a  foreign  country,  provided  they  are  not 
acting  within  the  prohibition  of  section  5286 
against  military  expeditions  or  enterprises. 
U.  S.  t;.  O'Brien,  (1896)  75  Fed.  Rep.  900; 
U.  S.  \).  Kazinski,  (1865)  2  Sprague  (U.  S.) 
7,  26  Fed.  Cas.  No.  15,508. 


Sec.  5283.  [Arming/  vessels  dgamst  people  at  peace  with  the  United 
States.']  Every  person  who,  within  the  limits  of  the  United  States,  fits  out  and 
arms,  or  attempts  to  fit  out  and  arm,  or  procures  to  be  fitted  out  and  armed, 
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or  knowingly  is  concerned  in  the  furnishing,  fitting  out,  or  arming,  of  any 
vessel,  with  intent  that  such  vessel  shall  he  employed  in  the  service  of  any 
foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  to  cruise  or  commit 
hostilities  against  the  subjects,  citizens,  or  property  of  any  foreign  prince  or 
state,  or  of  any  colony,  district,  or  people,  with  whom  the  United  States  are  at 
peace,  or  who  issues  or  delivers  a  commission  within  the  territory  or  juris- 
diction of  the  United  States,  for  any  vessel,  to  the  intent  that  she  may  be  so 
employed,  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined 
not  more  than  ten  thousand  dollars,  and  imprisoned  not  more  than  three  year's. 
And  every  such  vessel,  her  tackle,  apparel,  and  furniture,  together  with  all 
materials,  arms,  ammunition,  and  stores,  which  may  have  been  procured  for 
the  building  and  equipment  thereof,  shall  be  forfeited ;  one-half  to  the  use  of 
the  informer,  and  the  other  half  to  the  use  of  the  United  States.       [-B.  S.'\ 


Act  of  April  20,  1818,  ch.  88,  3  Stat.  L.  448. 

Kations  to  whidi  applicable.  —  ''To  fall 
within  the  statute,  the  vessel  must  be  in- 
tended to  be  employed  in  the  service  of  one 
foreign  prince,  state,  colony,  district,  or  peo- 
ple, to  cruise  or  commit  hostilities  against 
the  subjects,  citizens,  or  property  of  another, 
with  which  the  United  States  '  are  at  peace.' 
The  United  States  can  hardly  be  said  to  be 
'at  peace,'  in  the  sense  of  the  statute,  with 
a  faction  which  they  are  unwilling  to  recog- 
nise aa  a  government ;  nor  could  the  cruising, 
or  committing  of  hostilities,  against  such  a 
mere  faction  well  be  said  to  be  committing 
hostilities  against  the  'subjects,  citizens,  or 
property  of  a  district  or  people,'  within  the 
meaning  of  the  statute."  The  Carondelet, 
(1889)  37  Fed.  Rep.  700.  But  see  note  to 
section  5281,  supra. 

'Die  provisions  of  the  Act  of  1704,  sec.  3, 
on  which  section  6283  is  based,  and  which 
prohibited  the  fitting  out  of  any  ship  for  the 
service  of  any  foreign  prince  or  state  to 
cruise  against  the  subjects,  etc.,  of  any  for- 
eign prince  or  state  with  which  the  United 
States  were  at  peace,  did  not  apply  to  any 
new  government  imless  it  had  been  recognized 
l^  the  United  States,  or  by  the  government 
of  the  country  to  which  the  new  country  be- 
longed ;  and  the  people  setting  up  a  forfeiture 
imder  that  Act,  in  fitting  out  a  ship  to  cruise 
against  the  new  state,  must  aver  such  recog- 
nition or  it  would  not  be  sufficient.  Gelston 
V.  Hoyt,  (1818)  3  Wheat.  (U.  S.)  246. 

''Ck>ngre8s,  in  passing  the  subsequent  Act 
of  April  20,  1818,  by  which  the  provision 
referred  to  of  the  Act  of  1794  was,  in  sub- 
stance, re-enacted,  must  be  presumed  to  have 
known  the  construction  that  had  been  there- 
tofore put  by  the  Supreme  Court  upon  the 
words  'prince  or  state'  in  the  Act  of  1794, 
and  with  that  knowledge,  in  passing  the  Act 
of  1818,  inserted  in  the  same  clause  the 
words  'colony,  district,  or  people.'  This 
was  done,  according  to  Dana's  Wheat.  Int. 
Law,  sec.  439,  note  215,  and  Wharton's  Int. 
Law.  Dig.,  p.  561,  upon  the  suggestion  of  the 
Spanish  minister  that  the  South  American 
provinces  then  in  revolt,  and  not  recognized 
as  independent,  might  not  be  included  in  the 
word  '  state.'  But  in  every  one  of  those 
instances  the  United  States  had  acknowledged 
the  existence  of  a  state  of  war,  and,  as  a  con- 
sequence^  the  belligerent  rights  of  the  prov- 


» 


mces."  U.  S.  v.  Trumbull,  (1891)  48  Fed. 
Hep.  99. 

In  the  absence  of  proof  that  either  the 
power  for  whom  the  vessel  is  intended  or  the 
party  against  whom  it  is  to  act  has  been  rec- 
ognized by  the  United  States  as  a  belligerent 
power,  the  fitting  out  of  a  vessel  with  intent 
to  enter  the  service  of  one  to  commit  hostili- 
ties against  the  other  is  not  brought  within 
the  scope  of  the  statute.  The  Conserva, 
(1889)   38  Fed.  Rep.  431. 

"  The  word  *  people/  as  here  used,  is  merely 
descriptive  of  the  power  in  whose  service  the 
vessel  was  intended  to  be  employed  and  it  is 
one  of  the  denominations  applied  by  the  Act 
of  Congress  to  a  foreign  power.  The  words 
are,  '  In  the  service  of  any  foreign  prince  or 
state,  or  of  any  colony,  district,  or  people.' " 
U.  S.  V.  Quincy,   (1832)   6  Pet.   (U.  S.)  446. 

Purpose  of  enactment.  —  The  purpose  of  the 
enactment  is  that  the  United  States  shall  not 
be  compromised  in  its  relations  with  friendly 
powers  by  the  use  of  its  soil  or  waters  for 
furnishing,  fitting  out,  or  arming  of  vessels, 
or  the  making  of  preparations  therefor,  with 
the  hostile  intent  that  they  shall  cruise  or 
commit  hostilities  against  the  foreign  power. 
Hostile  conduct  meditated  and  originating 
wholly  beyond  the  soil  and  waters  of  the 
United  States  is  not  within  the  scope  of  the 
section.  The  Laurada,  (1898)  85  Fed.  Rep. 
760. 

Constmction.  —  "The  language  of  the  Act 
of  1818  is  not  ambiguous,  and  does  not  admit 
of  any  latitude  of  construction,  nor  is  there 
any  .provision  in  any  section  of  it  conflicting 
with  any  provision  in  any  other  section  of  itf 
It  is,  therefore,  unnecessary  to  look  outside 
of  the  statute  for  any  aid  in  arriving  at  the 
intention  of  the  legislature  in  its  enactment." 
The  Meteor,  (1866)   17  Fed.  Cas.  No.  9,498. 

Classification  of  offenses.  —  ''The  offenses 
set  out  in  the  section  must  have  been  com- 
mitted within  the  limits  of  the  United  States, 
and  are  properly  classified  thus:  First.  The 
fitting  out  and  arming  by  any  person  of  any 
vessel,  with  the  intent  on  the  part  of  such 
person  that  she  shall  be  employed  in  the 
service  of  any  foreign  state,  or  of  any  people, 
to  cruise  or  commit  hostilities  against  the 
subjects,  citizens,  or  property  of  any  foreign 
prince  or  state,  or  of  any  people,  with  whom 
the  United  States  are  at  peace.  Second. 
The  attempting  by  any  person  to  fit  out  and 
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ami  any  vessel  with  the  like  intent.  Third. 
The  procuring  by  any  person,  to  be  fitted  out 
and  armed,  any  vessel  with  the  like  intent. 
Fourth.  The  being  knowingly  concerned  by 
any  person  in  the  furnishing  of  any  vessel 
with  the  like  intent.  Fifth.  The  being  know- 
ingly concerned  by  any  person  in  the  fitting 
out  of  any  vessel  with  the  like  intent.  Sixth. 
The  being  knowingly  concerned  by  any  per- 
son in  the  arming  of  any  vessel  with  the  like 
intent.  Seventh.  The  issuing  or  delivering 
by  any  person  of  a  commission,  within  the 
territory  or  jurisdiction  of  the  United  States, 
for  any  ship  or  vessel,  to  the  intent  that  she 
may  be  employed  as  aforesaid.  If  any  one  of 
these  ofifenses  has  been  committed,  the  vessel 
in  respect  to  which  it  is  committed  is,  with 
her  tackle,  etc.,  to  be  forfeited."  The  Meteor, 
(1866)    17  Fed.  Cas.  No.  9,498. 

Arming  and  fitting  out  distinct  offenses. — 
Under  the  statute  either  fitting  out  or  arm- 
ing a  vessel  with  the  intent  to  commit  hostil- 
ity constitutes  the  offense,  and  it  is  not  neces- 
sary that  an  indictment  thereunder  should 
charge  the  defendant  with  being  concerned  in 
fitting  out  and  arming  the  vessel.  U.  S.  i;. 
Quincy,    (1832)    6  Pet.    (U.  S.)    446. 

"The  terms  'furnishing'  and  'fitting' 
have  no  legal  or  technical  meaning  which  re- 
quires a  construction  different  from  the  ordi- 
nary acceptation  in  maritime  and  commercial 
parlance,  which  is  to  supply  with  anything 
necessary  or  needful.  That  by  the  furnish- 
ing and  fitting  out  is  intended  something 
different  from  the  arming,  is  not  only  appar- 
ent from  the  language  of  the  statute,  but  it 
has  been  judicially  determined  in  U.  S.  f?. 
Quincy,  (1832)  6  Pet.  (U.  S.)  455."  The 
City  of  Mexico,   (1886)   28  Fed.  Rep.  148. 

Statute  not  applicable  to  argumentation. 
—  The  provision  of  the  Act  of  1818,  ch.  88,  sec. 
3,  relates  to  an  original  fitting  out  or  arm- 
ing and  not  to  the  augmentation  of  the  force 
of  a  vessel  by  adding  to  the  number  of  its 
guns,  or  by  exchanging  its  guns  for  others 
of  larger  calibre,  or  by  the  addition  of  any 
equipment  solely  applicable  to  war.  These 
offenses  are  provided  for  by  section  5  of  the 
same  Act.  Violation  of  Neutrality  Act, 
(1844)    4  Op.  Atty.-Gen.  336. 

Offense  distinct  from  piracy.  —  A  dismissal 
of  a  libel  for  acts  of  piracy  does  not  affect 
a  pending  libel  for  forfeiture  for  the  viola- 
tion of  this  statute,  the  offenses  charged  be- 
ing separate  and  distinct  and  the  cause  of 
action  thfi  same.  The  City  of  Mexico,  (1886) 
28  Fed.  Rep.   148. 

Ingredi3nts.  —  The  crime  necessary  to  be 
shown  in  order  to  forfeit  a  ship  under  this 
provision  consists  of  an  act  done  within  the 
limits  of  the  United  States  with  the  intent 
that  the  vessel  in  connection  with  which  the 
act  is  done  shall  be  employed  in  the  service 
of  some  prince  or  state,  or  colony,  district, 
or  people,  as  a  cruiser  or  committer  of  hostili- 
ties against  the  subjects,  citizens,  or  property 
of  some  foreign  prince  or  state,  or  colony, 
district,  or  people,  with  whom  the  United 
States  are  at  peace.  The  Itata,  (C.  C.  A. 
1893)  56  Fed.  Rep.  505;  The  Conserva, 
(1889)    38  Fed.  Rep.  436. 

Intent  essential.  —  The  intent  described  in 


this  statute  is  a  necessary  ingredient  of  the 
offenses  created,  in  the  absence  of  which  no 
crime  is  committed,  nor  any  forfeiture  in- 
curred. The  Itata,  (C.  C.  A.  1893)  56  Fed. 
Rep.  505;  The  Conserva,  (1889)  38  Fed.  Rep. 
436. 

*'  The  intent  is,  under  the  third  section,  the 
thing  whicH  marks  the  offense.  If  the  pro- 
hibited intent  does  not  exist,  a  citizen  of  the 
United  States  may  not  only  sell  a  fully  armed 
vessel  in  a  port  of  the  United  States  to  a 
belligerent  power,  or  to  a  subject  or  citizen 
of  such  power,  but  may  also  send  a  fully 
armed  vessel  to  a  foreign  port  for  sale  as  a 
purely  commercial  adventure."  The  Meteor, 
(1866)    17  Fed.  Cas.  No.  9,498. 

To  render  the  vessel  liable  to  forfeiture 
there  must  either  be  an  intent  that  she  should 
cruise  or  an  intent  that  she  should  commit 
hostilities.  The  Laurada,  (1898)  85  Fed. 
Rep.  760. 

The  mere  fitting  out  and  arming  of  a  ves- 
sel at  a  port  of  the  United  States  is  not  un- 
lawful under  this  statute  unless  it  is  coupled 
with  specified  intents  or  purposes,  one  of 
which  is  that  the  vessel,  after  being  so  fitted 
out  and  armed,  "  shall  be  employed  •  ♦  • 
to  cruise  or  commit  hostilities  against  the 
subjects,  citizens,  or  property"  of  a  foreign 
prince,  state,  colony,  district,  or  people.  The 
Itata,   (C.  C.  A.  1893)   56  Fed.  Rep.  505. 

Even  if  the  landing  by  a  vessel  of  a  mili- 
tary expedition  on  the  territory  of  a  friendly 
power  constitutes  hostilities  within  the  mean- 
ing of  the  statute,  the  furnishing  of  the  ves- 
sel with  the  intent,  within  the  limits  of  the 
United  States,  that  it  should  be  the  instru- 
ment to  effect  such  a  landing  is  necessary. 
The  Laurada,   (1898)  85  Fed.  Rep.  760. 

Knowledge  without  intent  not  sufficient  — 
A  knowledge  on  the  part  of  a  person  fitting 
out  a  vessel  that  it  was  capable  of  being  con- 
verted into  a  gunboat  before  its  arrival  at 
the  port  to  which  it  was  destined  does  not 
constitute  a  case  for  the  application  of  the 
statute.  Nor  does  the  fact  that  a  suspicion 
is  entertained  by  such  person  that  the  govern- 
ment purchasing  the  vessel  intends  to  use  it 
against  other  parties,  in  violation  of  the 
neutrality  laws,  render  the  vessel  liable  to 
condemnation  under  the  statute.  The  Oin- 
serva,   (1889)   38  Fed.  Rep.  431. 

No  degrees  of  intent.  —  "  The  Act  makes  no 
distinction  between  the  degrees  of  intent  with 
which  a  vessel  shall  be  fitted  out;  any  intent 
to  commit  hostilities  against  a  nation  with 
which  the  nation  fitting  her  out  is  at  war, 
is  within  its  prohibitions."  Violation  of 
Neutrality  Act,    (1849)   5  Op.  Atty.-Gen.  92. 

Time  of  forming  and  fixity  of  intent  — 
The  offense  denounced  by  statute  consists 
principally  in  the  intention  with  which  the 
preparations  are  made.  These  preparations, 
according  to  the  other  terms  of  the  statute, 
must  be  made  within  the  limits  of  the  United 
States.  It  is  equally  necessary  that  the 
intention  with  respect  to  the  employment  of 
the  vessel  should  be  formed  before  she  leaves 
the  United  States.  And  this  must  be  a  fixed 
intention,  not  additional  and  contingent,  de- 
pending upon  some  future  arrangement.  It 
is  a  material  point  on  which  the  legality  or 
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eiimiiuility  of  the  act  must  turn  and  decides 
whether  the  adventure  is  of  a  commercial 
or  a  warlike  character.  U.  S.  v.  Quincy, 
(1832)  6  Pet.  (U.  S.)  445;  The  City  of 
Mexico,  (1885)   24  Fed.  Rep.  33. 

Intent  subsequently  formed.  —  Acts  done 
in  pursuance  of  an  intent  not  formed  until 
after  the  yessel  has  left  the  limits  of  the 
United  States  do  not  come  within  the  provi- 
sion of  the  statute.  The  Laurada,  (C.  C.  A. 
1900)  98  Fed.  Rep.  983. 

Place  of  forming.  —  If  the  intent  to  cruise 
or  commit  hostilities  is  not  formed  within 
the  limits  of  the  United  States,  but  only  be- 
yond them,  there  is  no  offense  under  the  sec- 
tion and  there  can  be  no  forfeiture.  The 
Unrada,  (1898)  85  Fed.  Rep.  760,  (C.  C.  A. 
1900)  98  Fed.  Rep.  983;  U.  S.  v.  Quincy, 
(1832)  6  Pet.  (U.  S.)  445;  The  City  of 
Mexico,  (1885)   24  Fed.  Rep.  33. 

Szecntion  of  intention  not  essential.  —  If 
the  defendant  is  knowingly  concerned  in 
fitting  out  a  vessel  within  the  limits  of  the 
United  States,  with  the  intent  that  she  shall 
be  employed  to  commit  hostilities  against 
some  foreign  power  at  peace  with  the  United 
States,  the  fact  that  its  intention  is  defeated 
by  subsequent  events  does  not  purge  the 
(^ense  which  was  previously  consummated. 
It  is  not  necessary  that  the  intention  should 
be  carried  into  execution  in  order  to  con- 
stitute the  offense.  U.  S.  v,  Quincy,  (1832) 
6  Pet.  (U.  S.)  445. 

Intent  to  fit  out  subsequently.  —  It  is  not 
necessary  that  the  vessel  be  armed  or  manned 
for  the  purpose  of  committing  hostilities  be- 
fore leaving  the  United  States  if  it  is  the 
intention  that  she  shall  be  so  fitted  subse- 
quently. The  City  of  Mexico,  (1886)  28 
Fed.  Rep.  148. 

Intent  a  question  of  fact.  —  This  intention 
is  a  question  exclusively  for  the  decision  of 
the  jury.  U.  S.  v,  Quincy,  (1832)  6  Pet. 
(U.  S.)   445. 

Extent  of  equipment.  —  If  the  vessel  is  so 
famished  and  fitted  out  in  the  usual  accepta- 
tion of  the  terms,  that  she  can  proceed  to 
sea,  it  is  not  necessary  that  she  should  have 
been  well  furnished  or  thoroughly  fitted  out. 
llie  City  of  Mexico,  (1886)  28  Fed.  Rep.  148. 

Complete  equipment  not  essential.  —  To 
constitute  an  offense  within  the  provision  of 
the  statute  it  is  not  necessary  that  the  vessel 
be  fitted  out  and  completely  armed  sufficiently 
to  be  prepared  for  war  or  to  commit  hostility. 
U.  S.  r.  Quincy,   (1832)   6  Pet.    (U.  S.)   445. 

Equipment  before  departure  not  essential. 
—  It  is  not  essential  to  a  violation  of  the 
statute  that  the  vessel  should  at  the  time  of 
its  departure  from  the  shores  of  the  United 
States  be  armed  and  equipped.  If  the  intent 
to  cruise  or  commit  hostilities  exists  when 
the  vessel  departs,  and  the  vessel  is  one 
adapted  to  the  purpose,  the  statute  is  vio- 
lated. The  Meteor,  (1866)  17  Fed.  Cas.  No. 
9,498. 

Comi^etion  of  equipment  in  United  States 
not  essential.  —  It  is  not  necessary  to  a  for- 
feiture under  this  section  that  the  furnish- 
ing, fittin)?  out,  or  arming  of  the  vessel  for 
the  prohibite<i  purpose  should  lie  completed 
within  the  limits  of  the  United  States.     It 


is  sufficient  that,  by  pre-arrangement,  within 
the  limits  of  the  United  States,  the  vessel 
having  been  procured  in  the  United  States, 
the  furnishing,  fitting  out,  or  arming  is  to 
be  efi'ected  or  completed  after  she  has  gone 
beyond  those  limits.  The  Laurada,  (1898) 
85  Fed.  Rep.  760. 

Arming  on  high  seas.  —  "  When  the  arming 
is  on  the  high  seas,  through  another  vessel, 
proof  that  both  were  dispatched  from  our 
ports  as  parts  of  a  concerted  scheme  made 
here,  is  justly  held  proof  of  *  an  attempt, 
within  the  limits  of  our  jurisdiction,  to  fit 
out  and  arm  *  the  vessel  with  intent  to  com- 
mit hostilities,  and  hence  within  the  statute. 
That  construction  is  necessary  to  avoid  easy 
and  manifest  evasions  of  neutrality;  for 
arming  on  the  high  seas  is  not  an  act  within 
the  limits  of  any  other  jurisdiction.  No  other 
state  has  any  power,  control,  or  responsibil- 
ity in  the  matter;  but  our  own  ports  become 
in  such  cases  the  real  base  of  hostile  opera- 
tions. It  is  otherwise  when  the  arming  is 
designed  to  be  in  a  foreign  port,  and  under 
the  observation,  the  control,  and  the  respon- 
sibility of  another  government.  That  is  not 
an  attempt  here  to  fit  out  and  arm  the  ves- 
sel, but  only  an  attempt  to  send  her  to  a  for- 
eign port  for  arming.  The  statute  does  not 
include  •that,  and  ought  not  to  be  extended 
to  such  a  case.  There  is  no  precedent,  and 
no  sufficient  reason  for  it."  The  Carondelet, 
(1889)   37  Fed.  Rep.  799. 

What  constitutes  "  hostilities." —  "  When 
it  is  intended  that  a  vessel  shall  herself  be 
part  and  portion  of  a  hostile  expedition;  that 
she  shall  carry  troops,  not  for  the  purpose  of 
making  quiet  and  unopposed  landing,  and 
leaving  them  to  take  the  risk  of  war  subse- 
quently, but  making  for  them>  or  with  them, 
if  found  necessary,  a  forcible  and  hostile 
landing;  standing  ready  to  put  them  on  shore, 
or  receive  them  on  board  defeated;  to  convey 
and  furnish  them  with  arms,  ammunition, 
and  stores;  to  act  as  a  base  of  supplies  and 
operations,  ready  to  assist  in  committing  any 
hostile  acts  that  can  be  completed  by  armed 
men,  she  sharing  all  chances  of  success  or  de- 
feat, and  under  the  direct  orders  and  control 
of  the  commander  of  a  hostile  expedition,  — 
it  cannot  be  admitted  that  her  acts  would  be 
anything  but  hostilities.  A  vessel  is  a  passive 
instrument,  and  is  but  made  the  means  of 
success;  and  it  matters  but  little,  in  the 
eff'ect  of  her  hostilities,  whether  she  throw 
shot  and  shell  from  her  ports,  or  dispatch 
boat-loads  of  armed  men  from  her  gangways.** 
The  City  of  Mexico,  (1886)  28  Fed.  Rep. 
148. 

"  The  term  *  hostilities  *  is  certainly  not  ex- 
pressly limited  in  its  scope  by  the  section  to 
strictly  maritime  warfare,  and  may  include 
all  hostilities  for  which  a  vessel  is  adapted. 
A  vessel,  whether  armed  or  unarmed,  is  in 
and  by  itself  a  harmless  thing.  It  is  the  use 
for  which  she  is  intended  or  to  which  she  is 
put  that  determines  whether  she  is  an  in- 
strument of  hostility.  It  can  be  of  but  little 
importance  whether,  on  the  one  hand,  she 
carries  guns  suitable  for  naval  engagements 
or  the  bombardment  of  fortresses,  or,  on  the 
other,  has  her  crew  armed  with  rifles  and  am- 
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munition  to  effect  a  hostile  and  violent  land- 
ing of  a  military  expedition.  In  either  case 
human  agency  converts  the  otherwise  harm- 
less thing  into  an  engine  of  war."  The 
I^urada,  (1898)  85  Fed.  Rep.  760. 

Persons  ana  vessels  to  which  applicable. — 
"  It  must  be  regarded  as  the  settled  inter- 

fretation  of  the  third  section  of  the  Act  of 
8I8>  that  that  section  applies  to  every  per- 
son who  is  engaged  within  the  United  States, 
directly  or  indirectly,  in  preparing  a  vessel 
with  the  intent  that  she  shall  be  employed 
^  in  committing  hostilities  against  any  power 
^with  which  the  United  States  are  at  peace, 
and  to  every  such  vessel,  whether  such  vessel 
be  armed  in  the  United  States  or  not,  or  be 
intended  to  be  armed  in  the  United  States  or 
not."  The  Meteor,  (1866)  17  Fed.  Cas.  No. 
9,498. 

Act  of  other  than  owner.  —  "Under  the 
third  section  of  the  Act  of  1818,  under  which 
the  libel  in  this  case  is  filed,  it  is  only  neces- 
sary, in  order  to  secure  a  condemnation  of 
the  vessel,  for  the  libellants  to  show  that  the 
vessel  has  been  fitted  out  and  armed,  or  been 
attempted  to  be  fitted  out  and  armed,  or  been 
furnished,  fitted  out  or  armed,  with  the  in- 
tent on  the  part  of  any  person  fitting  out 
and  arming  her,  or  attempting  to  fit  out  and 
arm  her,  or  procuring  her  to  be  fitted  out 
and  armed,  or  knowingly  concerned  in  the 
furnishing,  fitting  out  or  arming  of  her,  that 
she  should  be  employed  in  the  service  of  any 
foreign  state,  or  of  any  people,  to  cruise  or 
commit  hostilities  against  the  subjects,  cit- 
izens or  property  of  any  foreign  prince  or 
state,  or  of  any  people  with  whom  the  United 
States  are  at  peace;  that  it  is  not  neces- 
sary for  the  libellants  *  *  *  to  show  that 
the  owner  of  the  vessel  or  his  authorized  agent 
was  concerned  in  the  commission  of  the  pro- 
hibited acts;  but  the  law  imposes  upon  the 
owner  the  necessity  of  withholding  his  prop- 
erty from  being  made  by  any  person  the  in- 
strument of  violating  the  law;  and  that,  if 
the  law  has  been  violated,  the  vessel  may  be 
forfeited  if  the  prohibited  acts  have  been 
committed  by  any  person,  whether  the  owner 
was  concerned  in  the  violation  of  the  law  or 
not."  The  Meteor,  (1866)  17  Fed.  Cas.  No. 
9,498. 

Act  of  foreign  goyemment.  —  "The  pur- 
chase and  fitting  out  of  a  war  steamer  by  the 
German  government  in  the  port  ot  New  York, 
whilst  a  state  of  war  exists  between  that 
government  and  Denmark,  and  which  is 
adapted  for  cruising  and  committing  hostili- 
ties against  the  property  or  subjects  of  the 
latter,  is  contrary  to  the  provisions  of  the 
third  section  of  the  Act  of  20th  April, 
1818."  Violation  of  Neutrality  Act,  (1849) 
5  Op.  Atty.-Gen.  92. 

Building  of  vessel  by  foreign  government. 
—  The  building  of  two  schooners  of  war  by 
a  foreign  government  in  the  limits  of  the 
United  States  with  the  intention  of  furnish- 
ing them  with  guns  and  the  usual  military 
equipment,  the  foreign  government  at  the 
time  being  at  war  with  another  government 
with  which  the  United  States  are  at  peace, 
renders  the  persons  liable  to  the  penalties  of 
the  Act  and  the  vessels  liable  to  forfeiture. 


Violation  of  Neutrality  Act,  (1841)  3  Op. 
Atty.-Gen.  738. 

Statute  not. limited  to  armed  vesaels.— 
The  mischief  sigainst  which  the  statute  in- 
tended to  guard  was  not  merely  preventing 
the  departure  from  the  United  States  of  an 
armed  vessel,  but  the  departure  of  any  vessel 
intended  to  be  employed  in  the  service  of 
any  power,  to  cruise  or  commit  hostilitin 
against  any  foreign  power  with  whom  the 
United  States  are  at  peace.  The  Meteor, 
(1866)    17  Fed.  Cas.  No.  9,498. 

Equipment  for  piracy.  —  It  was  the  pur- 
pose of  this  enactment  to  prevent  recognized 
political  powers  from  having  vessels  prepared 
for  their  service  in  the  United  States.  The 
prohibition  contained  in  the  statute  does  not, 
however,  extend  to  vessels  fitted  out  to  be 
employed  by  individuals  or  private  parties 
for  piratical  or  other  hostilities,  where  no 
protection  can  be  obtained  by  a  commission 
from  a  recognized  government.  The  Three 
Friends,  (1897)  78  Fed.  Rep.  175. 

Equipment  for  blockade  running.— The 
fitting  out  of  a  vessel  with  the  intent  to  run 
a  blockade  with  a  cargo  of  munitions  of 
war  does  not  constitute  a  violation  of  the 
statute.  The  Steamship  Florida,  (1871)  4 
Ben.  (U.  S.)  462,  9  Fed.  Cas.  No.  4,887. 

Transportation  of  men.  —  "Nor  is  it  an 
offense  under  the  neutrality  laws  to  trans- 
port unassociated  persons  from  the  United 
States  to  a  foreign  countiy,  although  they 
have  a  known  intent  to  enlist  in  foreign 
armies,  or  to  transport  such  persons,  so  in- 
tending to  enlist,  and  munitions  of  wnr,  in 
the  same  ship."  Th^  Laurada,  (1898)  85 
Fed.  Rep.  760. 

Shipping  contraband  goods.  —  The  act  of  a 
person  in  causing  arms  and  ammunition  to 
be  placed  on  board  of  a  vessel  with  the  in- 
tention that  she  should  transport  them  to 
another  country  for  the  use  of  an  insurrec- 
tionary faction  there  does  not  constitute 
the  fitting  out,  arming,  or  furnishing  of  the 
vessel  with  the  intent  that  she  should  be 
employed  to  cruise  or  commit  hostilities  in 
the  service  of  the  insurrectionary  party 
against  the  government  of  such  country.  U. 
S.  t?.  Trumbull,  (1891)  48  Fed.  Rep.  99. 

Transportation  of  contraband  of  war.— A 
vessel  by  merely  engaging  in  hona  fide  trade 
in  arms  and  ammunition  does  not  violate 
the  statute.  The  Carondelet,  (1889)  37  Fed. 
Rep.  799. 

Even  though  the  arms  and  ammunition 
were  taken  on  board,  the  vessel  is. not  thereby 
rendered  liable  to  forfeiture  under  the  pro- 
vision of  this  statute  if  the  arms  and  am- 
munition were  not  intended  for  use  by  her 
in  cruising  or  committing  hostilities  against 
the  recognized  government.  Nor  is  she  ren- 
dered liable  to  forfeiture  by  the  fact  that  the 
arms  and  ammunition  were  being  trans- 
ported for  the  use  of  one  faction  of  a  govern- 
ment at  war  with  another  faction.  The  Itata, 
(C.  C.  A.  1893)  56  Fed.  Rep.  505. 

"The  purpose  of  the  neutrality  laws  is, 
however,  to  prohibit  acts  and  preparations  on 
the  soil  or  waters  of  the  United  States,  not 
originating  from  a  due  regard  for  oomnier- 
rial   interests,  but  of  a  nature  distinctively 


862 


Volnme  V. 


IL  0.  Me.  ftftiS. 


NEUTRALITY, 


&.  8.  Mc.  5dS8. 


hostile  in  a  material  sense  to  a  friendly 
power,  engaged  in  hostilities,  and  calculated 
or  tending  to  involve  this  country  in  war, 
whether  an  incidental  or  indirect  commercial 
profit  does  or  does  not  result  from  them." 
The  Laurada,  (1898)  85  Fed.  Rep.  760. 

Where  a  bona  fide  delivery  of  goods  shipped 
l^  the  vessel  is  the  sole  design  of  the  owner 
and  shipper,  the  adventure  is  commercial 
only,  and  there  is  no  violation  of  the  statute 
whether  the  articles  are  contraband,  or  are 
vessels  armed  or  unarmed.  The  Carondelet, 
(1«89)   37  Fed.  Rep.  799. 

Mere  transportation  not  an  offense. — 
**  Proof  that  a  vessel  transported  from  As- 
pi  nwall  to  the  coast  of  Cuba  men,  arms,  and 
munitions  of  war,  destined  to  aid  the  Cuban 
insurgents,  is  insufficient,  by  itself,  to  war- 
rant proceedings  against  such  vessel  for  vio- 
lation of  the  neutrality  law  of  the  United 
SUtes."  Neutrality  Law,  (1871)  13  Op. 
Atty.-Gen.  541. 

Equipment  intended  for  another  vessel. — 
Arms  and  ammunition  on  board  a  vessel  in- 
tended for  the  equipment  of  another  vessel 
ntted  out  in  violation  of  the  provision  of  the 
statute  are  subject  to  seizure  though  the  de- 
livery has  never  been  completed.  U.  S.  v. 
Two  Hundred  and  Fourteen  Boxes  Arms,  etc., 
(1884)   20  Fed.  Rep.  50. 

Sale  of  vessel.  —  "The  sale  of  a  fully 
armed  vessel  of  war  in  the  United  States  to 
a  belligerent  government,  or, to  a  subject  or 
citizen  of  such  government,  may  be,  as  a 
naked  act,  lawful  and  no  offence  against  the 
law' of  nations  or  the  statutory  law  of  the 
United  States;  but,  if  such  vessel  passes  vir- 
tually, and  to  all  practical  intents  and  pur- 
poses*, in  the  United  States,  into  the  control 
of  the  belligerent  power,  or  of  its  subject  or 
citizen,  with  the  intent  on  the  part  of  those 
concerned  in  putting  the  vessel  under  sucli 
control  that  she  shall  be  employed  in  the 
service  of  the  belligerent  power,  to  cruise 
or  commit  hostilities  against  the  subjects, 
citizens  or  property  of  a  power  at  war  with 
such  belligerent  and  at  peace  with  the  United 
biates,  the  neutrality  of  the  United  States 
is  compromised,  and  the  neutrality  law  of 
the  United  States  is  violated."  The  Meteor, 
(18G6)  17  Fed.  Cas.  No.  9,498. 

"  All  trading  with  a  belligerent  in  ships- 
of-war  already  equipped  for  service  is  repug- 
nant to  the  settled  policy  of  the  United 
btaies,  and  to  the  solemn  declaration  of  Con- 
gress in  the  Act  of  1818."  Violation  of 
Neutrality  Act,  (1842)  3  Op.  Atuy.-Gen.  741. 

The  statute  has,  however,  no  application  in 
tlie  case  of  a  purchase  of  a  war  vessel  by  a 
recognized  jorovernment  with  which  the  United 
States  are  nt  peace,  for  the  purpose  of  enforc- 
ing its  own  recognized  authority  within  its 
own  dominions,  to  aid  that  government  in 
suppression  of  insurrection  or  rebellion,  the 
insurgent  faction  not  having  been  recognized 
by  the  United  States.  Neutrality  Act, 
(1869)   13  Op.  Atty.-Gen.  177. 

Vvhere  the  vessels  are  not  delivered  nor  the 
property  changed  within  the  limits  of  the 
United  States,  but  they  arc  sent  out  of  port 
under  control  of  American  citizens  unarmed, 
every  possible  precaution  being  taken  to  in- 


sure pacific  conduct  upon  high  seas,  the  pro- 
hibition of  the  statute  does  not  apply,  unless 
the  person  selling  the  vessel  had  knowledge 
at  the  time  of  the  sale  that  the  vessels 
were  intended  for  belligerent  purposes  and 
equipped  them  with  that  intent.  Violation 
of  Neutrality  Act,  (1842)  3  Op,  Atty.-Gen. 
741. 
Sale  to  foreign  beUigeient  not  completed. 

—  Although  negotiations  were  commenced 
and  carried  on  between  the  owners  of  the  ves- 
sel and  the  agents  of  a  foreign  government 
for  the  sale  of  the  vessel  to  the  latter,  with 
the  knowledge  that  she  would  be  liable  to  be 
used  against  another  government  with  which 
the  purchasing  government  was  at  war,  yet 
where  the  negotiation  terminates  in  a  failure 
to  complete  the  sale  the  vessel  does  not  be- 
come liable  to  forfeiture.  U.  S.  v.  The 
Steamship  Meteor,  (1868)  3  Am.  L.  Rev.  173, 
26  Fed.  Cas.  No.  15,760,  reversing  (1866)  17 
Fed.  Cas.  No.  9,498. 

Vessel  sold  in  foreign  country.  —  "Al- 
though the  sale  is  made  abroad,  if  the  ves- 
sels were  equipped  by  American  citizens 
within  the  United  States  for  belligerent  pur- 
poses, and  for  a  nation  belligerent  to  another 
with  which  ours  is  at  peace,  knowing  the 
purposes  for  which  they  are  to  be  employed, 
it  is  insisted  that  the  equipping  is  repugnant 
to  the  law  of  1818."  Violation  of  Neutrality 
Act,  (1842)  3  Op.  Atty.-Gen.  741. 

Quipping  for  sale  in  foreign  port.  —  The 
equipping  of  a  vessel  for  the  purpose  of  send- 
ing her  to  a  foreign  port  and  there  finding  a 
market  for  her  does  not  render  the  owners 
liable  under  the  statute  even  though  it  was 
their  intention  to  sell  her  at  that  port  to  a 
belligerent  government.  U.  S.  v.  The  Steam- 
ship Meteor,  (1868)  3  Am.  L.  Rev.  173,  26 
Fed.  Cas.  No.  15,760,  reversing  (1866)  17  Fed. 
Cas.  No.  9,498. 

Transportation  of  equipment  to  offending 
vessel.  —  The  use  of  a  vessel  for  the  purpose 
of  transporting  arms  and  munitions  of  war 
for  the  pui*pose  of  fitting  out  and  arming 
such  warships  to  cruise  and  commit  hostili- 
ties within  the  prohibition  of  the  statute  does 
not  render  the  vessel  transporting  such  sup- 
plies to  the  warship  liable  to  forfeiture  under 
this  statute,  even  though  the  warship  is  liable 
thereto.  The  Robert  and  Minnie,  (1891)  47 
Fed.  Rep.  84 

High  seas  —  jurisdiction  of  federal  courts. 

—  The  federal  courts  have  jurisdiction  of  a 
libel  for  a  forfeiture  under  this  provision  o! 
the  statute  even  though  the  seizure  was  made 
on  the  high  seas  or  within  the  jurisdiction  of 
a  foreign  territorial  authority.  U.  S.  r. 
Arms,  etc.,  (1856)  24  Fed.  Cas.  No.  14,40flfi. 

Commission  on  high  seas.  —  The  fact  that 
the  United  States  government  possesses  and 
exercises  the  jurisdiction  in  some  respects 
over  American  vessels  on  the  high  seas  does 
not  render  a  vessel  so  situated  "  within  the 
limits  of  the  United  States  "  in  the  meaning 
of  the  provision.  The  Laurada,  (1898)  85 
Fed.  Rep.  760,  affirmed  (C.  C.  A.  1900)  98 
Fed.  Rep.  983. 

Joint  condemnation  not  essential.  —  The 
statute  appoints  specific  punishment  for 
three    distinct    agencies    concerned    in   com- 
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mitting  the  offense  prohibited;  fine  and  im- 
prisonment,  and  also  the  forfeiture  of  all 
materials,  arms^  ammunition,  and  stores. 
This  language  does  not  import  the  necessity 
of  a  conjoint  condemnation  at  the  same  time 
of  all  the  guilty  instruments  of  the  offense. 
U.  S.  i\  Arms,  etc.,  (1856)  24  Fed.  Cas.  No. 
14,466a. 

Forfeiture  not  dependent  on  conyiction  of 
persons.  — "  The  contention  that  forfeiture 
under  section  5283  depends  upon  the  convic- 
tion of  a  person  or  persons  for  doing  the  acts 
denounced  is  untenable.  The  suit  is  a  civil 
suit  in  rem  for  the  condemnation  of  the  ves- 
sel only,  and  is  not  a  criminal  prosecution. 
The  two  proceedings  are  wholly  independent 
and  pursued  in  different  courts,  and  the  re- 
sult in  each  might  be  different.  Indeed,  for- 
feiture might  be  decreed  if  the  proof  showed 
the  prohibited  acts  were  committed  though 
lacking  as  to  the  identity  of  the  particular 
]>cr8on  by  whom  they  were  committed."  The 
Three  Friends,  (1897)  166  U.  S.  1;  The  Me- 
teor, (1860)  17  Fed.  Cas,  No.  9,498;  The 
Three  Friends,  (1897)  78  Fed.  Rep.  175.  Sect 
also  The  Palmyra,  (1827)  12  Wheat.  (IT. 
S.)  1. 

Condemnation  of  vessel  not  prerequisite. — 
In  order  that  the  arms  and  equipments  on 
the  vessel  may  be  subject  to  a  forfeiture  it  is 
not  necessary  that  this  shall  be  in  connection 
with  the  condemnation  and  forfeiture  of  the 
vessel,  if  she  was  employed  illegally  oud  in 
violation  of  the  statute.  U.  S.  v.  Arms,  etc., 
(1856)  24  Fed.  Cas.  No.  14,466a. 

Libel.  —  The  libel  for  a  forfeiture  under 
this  section  must  allege  that  the  vessel  was 
fitted  out  with  the  intent  that  she  be  em- 
ployed in  the  service  of  a  foreign  prince  or 
state,  or  of  a  colony,  district,  or  people  recog- 
nized as  such  by  the  political  power  of  the 
United  States,  and  a  libel  which  does  not 
contain  such  allegation  should  be  dismissed 
unless  it  can  be  so  amended.  The  Three 
Friends,  (1897)  78  Fed.  Rep.  175. 

Description  of  offense.  —  A  libel  in  rem  un- 
der the  statute  is  sufficient  if  it  describes  the 
offense  and  the  method  of  its  commission  in 
the  words  of  the  statute  creating  it.  U.  S. 
V.  Arms,  etc.,  (1856)  24  Fed.  Cas.  No.  14,406a. 

Release  under  bond.  —  "It  is  clearly  not 
the  intention  of  section  5283,  in  imposing  a 
forfeiture,  to  accept  the  value  of  the  vessel 
as  the  price  of  a  hostile  expedition  against  a 
friendly  power,  which  might  entail  a  hun- 
dred-fold greater  liabilities  on  the  part  of  the 
government.  No  unnecessary  interpretation 
of  the  rules  should  be  adopted  which  would 
permit  that  result;  and  yet  such  might  be 
the  result,  and  even  the  expected  result,  of 
a  release  of  the  vessel  on  bond.  The  plain 
intent  of  section  5283  is  effectually  to  pre- 
vent any  such  expedition  altogether,  through 
the  seizure  and  forfeiture  of  the  vessel  her- 
self. The  government  is,  therefore,  entitled 
to  retain  her  in  custody,  and  rule  11  cannot 
be  properly  applied  to  such  a  case."  The 
Mary  N.  Hoean.  (1883)  17  Fed.  Rep.  813. 

Where  a  libel  has  been  filed  for  forfeiture 
under  this  provision  the  claimani  may.  after 
the  vessel  has  been  appraised,  give  a  bond 
for  his  property  pending  a  hearing,  especially 


where  the  hearing  is  delayed  on  account  of 
1  he  government  not  being  ready  and  there  ii 
no  suggestion  or  reason  to  believe  that  if 
released  on  bond  the  vessel  would  attempt 
any  violation  of  law.  The  Three  Friends, 
(1897)  78  Fed.  Rep.  173. 

Evidence.  —  In  a  proceeding  for  the  forfeit- 
ure of  a  vessel  under  this  statute,  while  the 
offense  depends  to  a  great  extent  upon  the 
preparations  made  on  board  the  vessel  while 
within  the  limits  of  the  United  States,  it  ii 
also  proper  to  consider  what  preparatioiu 
were  made  and  what  acts  were  done  prior  to 
her  arrival  within  the  limits  of  the  United 
States,  and  her  conduct  and  the  conduct  of 
those  having  her  in  charge  after  she  departed 
from  the  jurisdiction  of  the  United  States, 
for  the  purpose  of  explaining  or  ascertaining 
the  object  which  she  had  in  view  in  coining 
within  the  limits  of  the  United  States.  Her 
guilt  or  innocence  must  be  determined,  how- 
ever, by  the  acts  performed  and  the  purpose 
she  had  in  view  while  within  the  limits  of  the 
United  States.  The  lUta,  (C.  C  A.  1893)  56 
Fed.  Rep.  506. 

SufScisncy.  —  When  the  evidence  on  the 
part  of  the  government  creates  strong  sus- 
picion or  well-grounded  suspicions  that  the 
vessel  seized  as  having  violated  this  statute 
was  fitted  or  was  fitting  out  for  that  purpose, 
this  evidence  must  produce  the  condemnation 
of  the  vessel  unless  rebutted  by  clear  and 
satisfactory  proofs  on  the  part  of  the  claim- 
ants showing  that  she  is  employed  in  a  law- 
ful manner.  The  Meteor,  (1866)  17  Fed.  Cms. 
No.  9,498. 

Secrecy  and  deception  not  conclusiTe.— 
The  employment  of  secrecy  and  deception  in 
shippings  arms  and  ammunition  for  the  use  of 
an  insurrectionary  party  in  a  foreign  country 
does  not  bring  the  case  within  the  prorisions 
of  the  statute.  U.  S.  v.  Trumbull,  (1891)  48 
Fed.  Rep.  99. 

Evidence  by  consul  of  foreign  gOTemment 
—  The  consular  representative  of  a  foreign 
government  cannot  be  required  to  appear  and 
give  testimony  against  persons  alleged  to 
have  violated  the  provisions  of  the  statute 
where  the  acts  of  such  persons  were  in  aid  of 
the  government  finally  established  and  which 
is  now  recognized  by  the  United  States  as  the 
real  government  of  the  country  in  question. 
This  is  true  even  though  the  consul  was  ap- 
pointed by  the  government  which  was  over- 
thrown and  continues  in  the  office  solely  by 
virtue  of  an  unrevoked  exequatur  issued  by 
the  President  of  the  United  States.  U.  S.  r. 
Trumbull,  (1891)  48  Fed.  Rep.  99. 

Forfeiture  of  vessel  necessary  or  forfeiture 
of  equipment.  —  Under  the  statute,  where  the 
suit  against  the  vessel  for  forfeiture  fails, 
the  forfeiture  of  the  arms  and  ammunition 
carried  by  her  also  fails,  as  the  statute  for- 
feits the  latter  only  when  the  vessel  for  which 
they  are  procured  is  found  liable  to  forfeit- 
ure. The  Carondelet,  (1889)  37  Fed.  Rep. 
799. 

Decree.  —  The  proceeding  under  this  stat- 
ute is  simply  a  case  in  admiralty  where  the 
decree  will  either  be  one  dismissing  the  libel, 
or  condemning  the  vessel.  A  decree  of  resti- 
tution is  unnecessary.    If  the  decree  is  ad- 
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▼erse  to  the  libel  it  will  simply  be  that  the 
libel  be  dismissed  -  and  the  vessel  be  dis- 
diarged  from  the  custody  of  the  marshal. 
The  Conserva,  (1889)  38  Fed.  Rep.  431. 

Wbo  are  infonneis.  —  "Although  there  has 
been  found  no  decision  touching  the  question 
of  an  informer  under  this  statute,  there  can 
be  no  doubt  but  what  any  ruling  upon  the 
same  subject,  under  customs  or  internal 
revenue  laws,  or  any  class  of  forfeitures,  will 
apply  with  full  force  wherever  any  question 
of  doubt  arises.  An  '  informer,'  in  the  legal 
as  'well  as  the  ordinary  sense  of  the  term, 
whether  the  information  he  gives  applies  to 
customs,  internal  revenue,  criminal  matters, 
or  forfeitures  for  any  other  reason,  is  he  who 
gives  the  information  which  leads  directly  to 
the  seizure  and  condemnation,  regardless  of 
the  questions  of  evidence  furnished,  or  in- 
terest taken  in  the  prosecution."  The  C;ity 
of  Mexico,  (1887)  32  Fed.  Rep.  105. 

Information  not  ground  of  seizure.  —  Per- 
sons whose  information  did  not  result  in  a 
seizure  of  the  vessel  are  not  entitled  to  share 
as  informants  even  though  after  capture  their 
evidence  aided  in  procuring  the  forfeiture. 
The  City  of  Mexico,  (1887)  32  Fed.  Rep.  105. 
Government  officers  as  informers.  —  "The 
naval  officers  and  consular  agent  in  whose  be- 
half a  petition  has  been  fil^  did  their  duty 
as  officers  in  conveying  the  information  re- 
<-eived  to  other  official  authority,  but  no  in- 
formation was  given  by  any  one  of  them  but 
what  had  been  received  in  the  regular  dis- 
charge of  his  duty.  It  was  in  the  perform- 
ance of  duty  touching  this  subject-matter, 
and  imder  special  orders  to  investigate,  that 
their  knowledge  was  acquired,  and  reporting 
the  same  cannot  certainly  give  rights  as  in- 
formers." The  City  of  Mexico,  (1887)  32 
Fed.  Rep.  105. 

Apportionment  among  informers.  —  Where 
the  crew  of  the  forfeited  vessel  are  the  in- 
formants both  technically  and  actually,  al- 
though where  some  were  more  prominent 
than  others  it  is  impossible  to  discriminate. 


all  of  the  members  are  entitled  to  share,  and 
the  informant's  portion  will  be  divided  be- 
tween them  in  proportion  to  their  several 
rates  of  monthly  wages  as  appearing  from 
the  pay  roll.  The  City  of  Mexico,  (1887)  32 
Fed.  Rep.  105. 

Custody  of  informer's  portion.  —  After  the 
condemnation  and  sale  of  a  vessel  under  this 
Act  the  informer's  share  will  be  retained  in 
custody  of  the  court,  even  though  no  claim- 
ant appears  therefor  and  though  from  the 
lapse  of  time  it  does  not  appear  probable 
that  any  claim  will  be  made  for  the  inform- 
ant's share.  U.  S.  t?.  The  Resolute,  (1889) 
40  Fed.  Rep.  543. 

Disposition  of  unclaimed  •  share.  —  From 
the  language  of  the  statute  it  does  not  ap- 
pear intended  that  the  whole  amount  shall 
go  to  the  United  States  in  case  no  person 
establishes  the  right  as  an  informer.  The 
statute  does  not  seem  to  provide  as  to  the 
disposal  under  such  circumstances  of  the 
Rhare  set  apart  for  the  informer.  U.  S.  v. 
The  Resolute,  (1889)  40  Fed.  Rep.  543. 

Procedure.  —  Where  the  decree  of  forfeiture 
is  left  open  for  the  purpose  of  ascertaining 
the  rights  of  the  several  parties  claiming  to 
be  informants  a  petition  is  not  necessary  to 
give  an  informant  standing  in  court  as  such, 
and  the  fact  that  certain  of  the  informants 
filed  petitions  does  not  give  them  any  addi- 
tional right  nor  constitute  a  sufficient  reason 
for  excluding  others  who,  though  they  file 
no  petition,  appeared  from  the  examination 
of  the  principal  cases  to  have  rights  as  iiifor- 
mants.  The  aty  of  Mexico,  (1887)  32  Fed. 
Rep.  105. 

Justification  of  seizure.  —  Where  it  is 
sought  to  justify  the  seizure  of  a  vessel  under 
the  Act  of  1794,  ch.  50,  sec.  3,  it  is  not  neces- 
sary that  the  plea  of  justification  should 
specify  the  foreign  state  in  whose  service  or 
against  whom  the  vessel  was  intended  to  be 
employed.  Gelston  v,  Hoyt,  (1818)  3  Wlieat. 
(U.  S.)  246. 


Sec.  5284.  {^Arminjg  vessel  to  cruise  against  citizens  of  the  United  8tates.'\ 
Every  citizen  of  the  United  States  who,  without  the  limits  thereof,  fits  out  and 
arms,  or  attempts  to  fit  out  and  arm,  or  procures  to  be  fitted  out  and  armed,  or 
knowingly  aids  or  is  concerned  in  furnishing,  fitting  out,  or  arming  any  private 
vessel  of  war,  or  privateer,  with  intent  that  such  vessel  shall  be  employed  to 
cruise,  or  commit  hostilities,  upon  the  citizens  of  the  United  States,  or  their 
property,  or  who  takes  the  command  of,  or  enters  on  board  of  any  such  vessel, 
for  such  intent,  or  who  purchases  any  interest  in  any  such  vessel,  with  a  view 
to  share  in  the  profits  thereof,  shall  be  deemed  guilty  of  a  high  misdemeanor, 
and  fined  not  more  than  ten  thousand  dollars,  and  imprisoned  not  more  than 
ten  years.  And  the  trial  for  such  offense,  if  committed  without  the  limits  of 
the  United  States,  shall  be  in  the  district  in  which  the  offender  shall  be  appre- 
hended or  first  brought.      [i2.  8.] 

Act  of  April  20,  1818,  ch.  88,  3  Stat.  L.  448. 

SbC.  5285.  [Augmenting  force  of  foreign  vessel  of  war.]  Every  person 
who,  within  the  territory  or  jurisdiction  of  the  United  States,  increases  or 
augments,  or  procures  to  be  increased  or  augmented,  or  knowingly  is  concerned 
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in  increasing  or  augmenting,  the  force  of  any  ship  of  war,  cruiser,  or  other 
armed  vessel,  which,  at  the  time  of  her  arrival  within  the  United  States,  was  a 
ship  of  war,  or  cruiser,  or  armed  vessel,  in  the  service  of  any  foreign  prince  or 
state,  or  of  any  colony,  district,  or  people,  or  belonging  to  the  subjects  or 
citizens  of  any  such  prince  or  state,  colony,  district,  or  people,  the  same  being 
at  war  with  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people, 
with  whom  the  United  States  are  at  peace,  by  adding  to  the  number  of  the 
guns  of  such  vessel,  or  by  changing  those  on  board  of  her  for  guns  of  a  larger 
caliber,  or  by  adding  thereto  any  equipment  solely  applicable  to  war,  shall  be 
deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined  not  more  than  one 
thousand  dollars  and  be  imprisoned  not  more  than  one  year.      [JB.  S,'\ 


Act  of  April  20,  1818,  ch.  88,  3  Stat.  L. 
448. 

Liability  of  foreign  officers.  — "The  com- 
manders and  officers  of  vessels  of  other  na- 
tions found  to  have  violated  the  statute  in 
question,  are  amenable  to  the  criminal  juris- 
diction of  our  courts,  and  may  be  successfully 
prosecuted."  Violation  of  Neutrality  Act, 
(1844)  4  Op.  Atty.-Gen.  336. 

What  constitutes  augmentation.  — "  The 
repair  of  Mexican  war  steamers  in  the  port 
of  New  York,  together  with  the  augmenting 


of  their  force  by  adding  to  the  number  of 
their  guns,  or  by  changing  those  originally 
on  board  for  those  of  larger  calibre,  or  bj  the 
addition  of  any  equipment  solely  applicable 
to  war,  is  a  violation  of  the  fifth  section  of 
the  Act  of  1818.  Yet  the  repair  of  their  bot- 
toms, copper,  etc.,  does  not  constitute  any 
increase  or  augmentation  of  force  within  the 
meaning  of  the  Act;  and  the  steamers  them- 
selves are  not  subject  to  seizure  by  any  judi- 
cial process  imder  it."  Violation  of  Neu- 
trality Act,  (1844)  4  Op.  Atty.-Gen.  336. 


S8C.  5286.  IMilUa/ry  expeditions  against  people  at  peace  with  the  United 
States,]  Every  person  who,  within  the  territory  or  jurisdiction  of  the  United 
States,  begins,  or  sets  on  foot,  or  provides  or  prepares  the  means  for,  any  mili- 
tary expedition  or  enterprise,  to  be  carried  on  from  thence  against  the  territory 
or  dominions  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people, 
with  whom  the  United  States  are  at  peace,  shall  be  deemed  guilty  of  a  hi^ 
misdemeanor,  and  shall  be  fined  not  exceeding  three  thousand  dollars,  and  im- 
prisoned not  more  than  three  years.      \_R,  S.] 

Act  of  April  20,  1818,  ch.  88,  3  Stat.  L. 
449. 

Origin  and  amendments  of  statute.  —  See 
Wiborg  V.  U.  S.,  (1896)  163  U.  S.  632;  U.  S. 
V.  O'Sullivan,  (1851)  9  N.  Y.  Leg.  Obs.  257, 
27  Fed.  Cas.  No.  15,974;  Charge  to  Grand 
Jury,  (1866)  5  Blatchf.  (U.  S.)  556,  30  Fed. 
Cas.  No.  18,264,  (1851)  5  McLean  (U.  S.)  249, 
306,  30  Fed.  Cas.  No.  18,266,  18,267,  (1859)  30 
Fed.  Cas.  No.  18,268,  (1851)  2  Curt.  (U.  S.)- 
630,  30  Fed.  Cas.  No.  18,269 

Parpose  of  enactment.  —  The  broad  pur- 
pose of  section  5286  is  to  prevent  complica- 
tions between  this  government  and  foreign 
powers.  It  is  intended  to  prevent  the  use  of 
the  soil  or  waters  of  the  United  States  as  a 
base  from  which  military  expeditions  or  mili- 
tary enterprises  shall  be  carried  on  agamst 
foreign  powers  with  which  the  United  States 
is  at  peace.  Wh&t  it  prohibits  is  a  military 
expedition  or  a  military  enterprise  from  this 
country  against  any  foreign  power  at  peace 
with  the  United  States.  It  does  not  prohibit 
the  transportation  from  this  country  in  the 
same  ship  of  few  or  many  men  whose  known 
intention  before  leaving  our  shores  is  to  en- 
gage in  hostilities  against  the  forces  of  a  for- 
eign power,  provided  that  such  men  do  not 
constitute  a  military  expedition  or  a  military 
enterprise.  U.  S.  v.  Murphy,  (1898)  84  Fed. 
Rep.  609. 

Nature  of  proceeding  under  statute.  -—  Sec- 


tion 5286  is,  as  has  been  constantly  held,  in- 
tended to  prevent  any  hostile  expeditions 
against  nations  with  which  the  United  States 
is  at  peace,  without  regard  to  the  character 
of  the  parties  in  whose  behalf  they  are  or- 
ganized. Under  that  section  it  is  necessary 
to  bring  a  criminal  suit,  and  prove  their  acts. 
Under  section  5283  the  intent  is  the  grava- 
men of  the  charge,  and  a  prosecution  is 
'  against  the  vessel  regardless  of  a  person  en- 
gaged in  the  fitting  out,  or  of  the  ignorance 
or  innocence  of  the  owner.  The  Three 
Friends,  (1897)  78  Fed.  Rep.  176. 

Nations  to  which  applicable.  ~  While  the 
statute  was,  as  a  general  purpose,  enacted  to 
secure  neutrality  in  wars  between  two  other 
nations  or  between  contending  parties  recog- 
nized as  belligerents,  its  operation  is  not 
necessarily  dependent  on  the  existence  of  bel- 
ligerency. Wiborg  17.  U.  S.,  (1896)  163  U.  S. 
632.  See  also  The  Three  Friends,  (1897)  78 
Fed.  Rep.  175,  and  the  notes  to  section  6281, 
supra,  this  title. 

Persons  to  whom  applicable.  —  The  statute 
applies  not  only  to  citizens  of  the  United 
States,  but  to  all  persons  within  the  terri- 
tory or  jurisdiction,  whether  permanently  or 
temporarily  residing  there.  Charge  to  Grand 
Jury,  (1866)  5  Blatchf.  (U.  S.)  656,  30  Fed. 
Cas.  No.  18,264. 

Persons  joining  under  compulsion.  —  ''tf 
any  of  tbe  witne89e8  testifying  in  the  oaae 
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were  oonstrained  or  compelled  to  go  with, 
and  remain  in,  the  expedition,  because  of  vio- 
lence, or  threats  of  violence,  offered  to  them 
by  men  engaged  in  the  enterprise,  —  that  is, 
if  they  did  not  join  and  remain  with  the  ex- 
pedition voluntarily,  but  were  compelled  to 
do  80  by  men  engaged  therein,  —  then  they 
would  not  be  regarded,  in  law,  as  accom- 
plices; for  an  accomplice  is  a  voluntary  as- 
sistant in  a  crime."  U.  &  v,  Ybanez,  (1892) 
53  Fed.  Rep.  536. 

Statute  strictly  constmed.  —  The  statute 
must  be  strictly  construed  and  not  so  ex- 
tended in  its  scope  as  to  include  cases  not 
dearly  within  its  terms.  U.  S.  v,  Lumsden, 
(1856)  1  Bond  (U.  S.)  5,  26  Fed.  Cas.  No. 
16,641. 

Nor  can  it  be  enlarged  by  construction  be- 
yond the  fair  import  of  its  terms.  U.  S.  t?. 
Hughes,  (1895)  70  Fed.  Rep.  972. 

Seasonable  constniction.  —  Although  the 
statute  is  a  penal  statute  defining  certain 
offenses  against  the  United  States  and  an- 
nouncing the  punishment  therefor,  it  is  also 
designed  to  secure  neutrality  in  wars  between 
other  nations  or  between  contending  parties, 
and  must  be  reasonably  construed  in  such  a 
way  as  not  to  defeat  the  obvious  intention 
of  the  legislature.  Wiborg  v.  U.  S,,  (1896) 
163  U.  S.  632. 

Conatmction  of  terms.  —  This  statute  is  to 
be  construed  as  other  domestic  legislation  is, 
and  its  meaning  is  to  be  found  in  the  ordi- 
nary meaning  of  the  terms  used.  Wiborg  v. 
U.  S.,  (1896)  163  U.  S.  63Z 

Offenses  alternative.  —  "  It  is  not  necessary 
that  both  of  these  distinct  provisions  shall 
be  violated  to  constitute  the  offense.  The 
proof  of  either  one  of  them  will  be  deemed 
sufficient.  They  are  put  in  the  alternative. 
It  is  not  essential  to  the  case  that  the  expe- 
dition should  start,  much  less  that  it  should 
be  accomplished.  To  '  begin '  is  not  to  finish; 
to  '  set  on  foot '  is  not  to  accomplish."  ,U.  S. 
r.  Ybanez,  (1892)  53  Fed.  Rep.  536;  U.  S.  V. 
CSullivan,  (1851)  27  Fed.  Cas.  No.  15,975. 

The  statute  defines  the  offense  thereunder 
disjunctively  as  committed  by  every  person 
who  is  within  the  territory  or  jurisdiction  of 
the  United  States,  "begins,  or  sets  on  foot, 
or  provides  or  prepares  the  means  for,  any 
military  expedition  or  enterprise  to  be  carried 
on  from  thence."  Wiborg  v,  U.  S.,  (1896) 
163  U.  S.  632. 

The  statute  creates  two  offenses:  the  one 
setting  on  foot  within  the  United  States  a 
military  expedition;  the  other  providing 
means  for  it,  as,  for  instance,  means  for 
transportation.  U.  8.  t?.  Hart,  (1897)  78  Fed. 
Rep.  868. 

bicredients  of  offenaes. — "The  enume- 
rated acts  which  constitute  the  offense  are  all 
in  the  disjunctive.  To  '  begin '  the  military 
expedition  spoken  of  is  an  offense  within  the 
statute.  To  begin  it  is  to  do  the  first  act 
which  may  lead  to  the  enterprise.  The 
offense  is  consummated  by  any  overt  act 
which  shall  be  a  commencement  of  the  expe- 
dition, though  it  should  not  be  prosecuted. 
Or  if  an  individual  shall  '  set  the  expedition 
on  foot,*  which  is  scarcely  distinguishable 
from  be^ning  Hi    Tp  s^t  it  on  foot  may 


imply  some  progress  beyond  that  of  begin- 
ning it.  Any  combination  of  individuals  to 
carry  on  the  expedition  is  '  setting  it  on  foot,* 
and  the  contribution  of  money  or  anything 
else  which  shall  induce  such  combination 
may  be  a  beginning  of  the  enterprise.  '  To 
provide  the  means  for  such  an  enterprise/  is 
within  the  statute.  To  constitute  this 
offense,  the  individual  need  not  engage  per- 
sonally in  the  expedition.  If  he  furnish  the 
munitions  of  war,  provisions,  transportation, 
clothifig,  or  any  other  necessaries,  to  men  en- 
gaged in  the  expedition,  he  is  guilty,  for  he 
provides  the  means  to  carry  on  the  expedi- 
tion. It  must  be  against  a^  nation  or  people 
with  whom  we  are  at  peace."  Charge  to 
Grand  Jury,  (1851)  5  McLean  (U.  S.)  306,  30 
Fed.  Cas.  No.  18,267. 

Offenses  contemplated  by  statute. — 
"There  are  four  acts  which  are  declared  to 
be  unlawful,  and  which  are  prohibited  by  the 
statute :  to  *  begin  '  an  expedition ;  to  '  set 
on  foot '  an  expedition ;  to  '  provide '  the 
means  for  an  enterprise;  and  lastly  to  'pro- 
cure* those  means.'*  U.  S.  r.  Q'SuUivan, 
(1851)  27  Fed.  Cas.  No.  16,976. 

The  statute  is  several  and  comprehensive 
in  its  term,  and  any  contribution  which  tends 
to  form,  or  assistance  given  to  those  engaged 
in,  a  military  expedition  or  enterprise  of  the 
character  prohibited  by  it  must  be  consid- 
ered within  its  purview.  U.  S.  v,  Hughes, 
(1896)  70  Fed.  Rep.  972. 

Approval  of  President  no  justification. — 
That  an  expedition  within  the  prohibition  of 
this  statute  was  commenced  with  the  knowl- 
edge and  approval  of  the  President  of  the 
United  States  is  no  justification.  U.  S.  f?. 
Smith,  (1806)  27  Fed.  Cas.  No.  16,342a. 

"Begins,"  "sets  on  foot,"  "provides,"  etc. 
—  "*  Begin  *  is  to  do  the  first  act;  to  enter 
upon.  We  may  say,  with  all  propriety,  that 
to  begin  an  enterprise  is  to  take  the  first 
step;  the  initiatory  movement  of  an  enter- 
prise, the  very  formation  and  commencement 
of  an  expedition.  '  To  set  on  foot '  is  to 
arrange,  to  place  in  order,  to  set  forward, 
to  put  in  way  of  being  ready.  Then  *  to  pro- 
vide *  is  to  furnish  and  supply ;  and  '  to  pro- 
cure the  means '  is  to  obtain,  bring  togetner, 
put  on  board,  to  collect.  After  all  these 
proofs  are  made  out,  the  prosecution  must 
further  show  that  the  beginning,  the  setting 
on  foot,  or  the  providing  or  procuring  ma- 
terials for  such  an  expedition  or  enterprise, 
were  within  the  territory  or  jurisdiction  of 
.  the  United  States,  and  to  be  carried  on  from 
thence,  against  the  territory  or  dominions  of 
some  foreign  prince  or  state,  colony  or  dis- 
trict or  people,  with  whom  the  United  States 
were  at  peace."  U.  S.  v.  0*Sullivan,  (1861) 
27  Fed.  Cas.  No.  15,975;  U.  S.  t;.  Ybanez, 
(1892)  53  Fed.  Rep.  536. 

"  This  language  is  very  comprehensive  and 
peremptory.  It  brands  as  a  national  offense 
the  first  effort  or  proposal  by  individuals  to 
get  up  a  military  enterprise  within  this 
.country  against  a  friendly  one.  It  does  not 
wait  for  the  project  to  be  consummated  by  any 
formal  array,  or  organization  of  forces,  or  dec- 
laration of  war;  but  strikes  at  the  inception 
of  the  purpose,  in  the  first  incipient  step  taken, 

867  Volume  V, 


B.  8.  Bee.  6886. 


NEUTRALITY. 


B.  8.  Me.  ym, 


with  a  view  to  the  enterprise,  by  either  en- 
gaging men,  munitions  of  war,  or  means  of 
transportation,  or  funds  for  its  maintenance; 
and  even  further,  it  is  not  necessary  that  the 
means  shall  be  actually  provided  and  pro- 
cured. The  statute  makes  it  a  crime  to  pro- 
cure those  means.  This  would  clearly  com- 
prehend the  making  ready,  and  the  tender  or 
offer  of  such  means -to  encourage  or  induce 
the  expedition;  and  may  probably  include 
also  any  ']plan  or  arrangements,  having  in 
view  the  aid  and  furtherance  of  the  enter- 
prise." U.  S.  t?.  O'Sullivan.  (1851)  27  Fed. 
Gas.  No.  15,975;  U.  S.  t?.  Ybanez,  (1892)  53 
Rep.  536. 

What  constitutes  beginning.  —  "Probably 
a  previously  concerted  movement  or  arrange- 
ment, with  a  distinct  reference  to  the  re- 
cruitment of  men^  would  be  sufficient  to  con- 
stitute such  a  beginning.  And  if  this  was 
followed  up  by  the  designation  of  a  plan  for 
an  enlistment  or  enrollment,  though  there 
should  be  no  proof  that  any  were  actually 
enlisted  or  enrolled,  it  would  bring  the 
parties  implicated  within  the  operation  of 
the  section  referred  to."  U.  S.  r.  Lumsden, 
(1856)  1  Bond  (U.  S.)  5,  26  Fed.  Gas.  No. 
15,641. 

**  To  '  begin  to  set  on  foot  a  military  expe- 
dition/ is  not  actually  setting  on  foot  such 
expedition;  but  it  is  making  such  prepara- 
tion for  it  as  shall  show  the  intent  to  set 
it  on  foot.  To  '  provide  or  prepare  the  means 
for  any  military  expedition  or  enterprise/ 
within  thtf  law,  such  preparation  must  be 
made  as  shall  aid  the  expedition.  The  con- 
tribution of  money,  clothing  for  the  troops, 
provisions,  arms,  or  any  other  contribution 
which  shall  tend  to  forward  the  expedition, 
or  add  to  the  comfort  or  maintenance  of 
those  who  are  engaged  in  it,  is  considered 
to  be  in  violation  of  the  law.  These  acts 
must  all  be  done  under  such  circumstances 
as  to  show  the  criminal  intent,  unless  such 
intent  shall  be  avowed."  Charge  to  Grand 
Jury,  (1838)  2  McLean  (U.  S.)  1,  30  Fed. 
Gas.  No.  18,265. 

Collection  of  men  not  essential.  —  An  expe- 
dition is  begun  or  set  on  foot  within  the 
meaning  of  the  statute  where  one  takes  part 
in  collecting  a  body  of  men  and  in  collecting 
arms  and  equipment  with  the  intent  that  the 
two  shall  be  combined  afterwards  so  as  to 
form  a  complete  expedition.  U.  S.  v,  Nunez, 
(1896)  82  Fed.  Rep.  599. 

Enlistment  of  men.  —  "The  actual  enlist- 
ment or  enrollment  of  men,  with  the  purpose 
of  engaging  in  an  unlawful  military  expe- 
dition or  enterprise,  is  clearly  within  the 
scope  of  the  first  alternative  of  section  6. 
This  constitutes  a  substantive  fact  suscep- 
tible of  proof;  and  being  proved,  would  jus- 
tify the  conclusion  of  legal  guilt."  U.  S.  v. 
Lumsden,  (1856)  1  Bond  (U.  S.)  5,  26  Fed. 
^..as.  No.  15,641. 

Actual  starting  not  essential.  — "  It  is  not 
essential  to  the  case  that  the  expedition 
should  start,  much  leRS  that  it  should  have 
been  accomplished.  To  *  begin '  is  not  to 
finish.  To  *  set  on  foot '  is  not  to  accom- 
plish. To  provide  and  procure  powder  is  not 
to  put  to  it  the  match  or  the  percussion.     It 


is  not  necessary  that  the  vessel  should  ac- 
tually sail,  nor  is  it  necessary  that  war 
should  exist  between  the  nation  on  which  the 
descent  is  to  be  made,  with  another  nation.** 
U.  S.  !?.  O'Sullivan,  (1861)  27  Fed.  Gas.  No. 
15,975. 

Proof  of  overt  act  required.  —  "  No  author- 
ity can  be  necessary  to  sustain  the  position 
that  the  conclusion  of  guilt,  in  reference  to 
any  of  the  four  alternative  acts  forbidden 
by  section  6,  follows  only  from  proof  of 
some  distinctive,  substantive  fact  looking  to, 
and  having  for  its  object,  a  military  expe- 
dition or  enterprise  against  a  country  with 
which  OUT  relations  are  peaceful.  Even  u 
to  the  first  and  lowest  form  of  oiTense  des- 
ignated by  the  statute  —  that  of  beginning  a 
military  expedition  or  enterprise  —  it  must 
be  signalized  by  some  overt  act.  It  is  true, 
as  to  this  offense,  the  statute  is  very  compre- 
hensive in  its  terms,  and  was  evidently  in- 
tended to  strike  at  the  first  inception  of  any 
movement  which,  in  its  development,  might 
endanger  the  peace  of  the  country.  Still,  the 
beginning  to  do  a  thing  imports  that  there 
must  be  an  act  which  marks  such  beginning. 
It  is  difficult  to  form  a  clear  conception  of 
what  will  constitute  such  inceptive  act.  As 
before  intimated,  it  requires  something  be- 
yond a  mere  declaration  of  an  intention  to 
do  it."  U.  S.  V.  Lumsden,  (1856)  I  Bond 
(U.  S.)    5,  26  Fed.  Gas.  No.   15,641. 

To  constitute  the  offense  of  violating  sec- 
tion 5286,  some  overt  act  must  be  proved: 
first,  either  the  beginning  or  setting  on 
foot  a  military  expedition  or  enterprise;  or. 
second,  the  procuring  or  providing  the  means 
for  such  expedition  or  enterprise."  U.  S.  r. 
Hughes,   (1895)  70  Fed.  Rep.  ^72. 

Proof  of  words  insufficient.  — "  Some  deii 
nite  act  or  acts,  of  which  the  mind  can  take 
cognizance,  must  be  proved  to  sustain  the 
charges  against  these  defendants.  Mere  words, 
written  or  spoken,  though  indicative  of  the 
strongest  desire  and  the  most  determined  pur- 
pose to  do  the  forbidden  act,  will  not  con- 
stitute the  offense.  It  is  true  that  proof  of 
declarations  of  this  nature,  previously  made, 
is  admissible  to  explain  or  determine  the 
character  of  acts,  otherwise  ambiguous  or 
unintelligible;  but  for  any  other  purpose 
they  have  no  pertinencv."  U.  S.  r.  Lumsden. 
(1856)  1  Bond  (U.  S.")  5,  26  Fed.  Gas.  No. 
15,641. 

Providing  or  procuring  means.  —  "  Any  pro- 
viding or  procurement  of  means,  to  bring  the 
party  within  the  penal  sanction  of  the  law, 
must  have  reference  to  the  use  of  such  means, 
under  circumstances  that  would  render  such 
use  criminal  in  the  eye  of  the  law.  If,  there- 
fore, the  proof  shows  that  means  were  pro- 
cured, to  be  used  on  the  occurrence  of  s 
future  contingent  event,  no  liability  is  in- 
curred under  the  statute.  The  test  of  the 
criminality  of  the  act  is  the  intention;  but 
if  the  intention  is  that  the  means  provided 
or  procured  shall  only  be  used  at  a  time,  and 
under  circumstances  in  which  they  could  be 
used,  without  a  violation  of  any  law,  no 
criminal itv  attaches  to  the  act."  U.  S.  f. 
Lumsden, '(1856)  1  Bond  (U.  S.)  6,  26  Fed. 
Gas.  No.  15,641. 
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Wliat  constitutes  providing  or  preparing. 
—  "  To  provide  or  prepare  the  means  for  any 
military  expedition  or  enterprise  within  the 
law,  such  preparation  must  be  made  as  shall 
aid  the  expedition.  The  contribution  of 
money,  clothing  for  the  troops,  provisions, 
arms,  or  any  other  contribution  which  shall 
tend  to  forward  the  expedition,  or  add  to  the 
comfort  or  maintenance  of  those  who  are 
engaged  in  it,  is  considered  in  violation  of 
the  law.  These  acts  must  all  be  done  under 
such  circumstances  as  to  show  the  criminal 
intent,  unless  such  intent  shall  be  avowed." 
Charge  to  Grand  Jury,  (1859)  30  Fed.  Cas. 
No.  18,268. 

Providing  transportation  for  a  military  ex- 
pedition or  enterprise  to  be  carried  from 
the  United  States  is  providing  the  means 
for  it,  within  the  meaning  of  this  section. 
The  Laurada,  (1898)  85  Fed.  Rep.  760;  U. 
S.  V.  O'Brien,  (1896)  76  Fed.  Rep.  900. 

Providing  the  means  of  transportation  for 
a  military  enterprise  to  be  carried  on  from 
the  United  States  against  a  foreign  govern- 
ment is,  within  the  meaning  of  this  statute, 
preparing  the  means  for  such  a  military  en- 
terprise to  be  so  carried  on,  and,  if  done  with 
the  knowledge  on  the  part  of  a  person  so 
providing  the  means  of  transportation,  of  the 
character  and  purpose  of  such  enterprise, 
constitutes  a  violation  of  the  statute.  U.  S. 
V.  Murphy,  (1898)  84  Fed.  Rep.  609;  tJ.  S.  v, 
Nunez,  (1896)  82  Fed.  Rep.  599.  See 
also  Wiborg  t?.  U.  S.,  (1896)  163  U.  S. 
632. 

If  persons  supplying  or  carrying  arms  and 
equipments  from  a  place  in  the  United 
States  are  in  any  wise  parties  to  a  design 
that  force  shall  be  employed  against  the 
authority  of  a  foreign  country  with  which 
the  United  States  is  at  peace,  or  that,  either 
in  the  United  States  or  elsewhere,  before 
final  delivery  of  the  arms  and  equipments, 
men  with  hostile  purpose  toward  the  foreign 
government  shall  be  taken  on  board  and 
transported  in  furtherance  of  this  purpose, 
the  enterprise  is  not  commercial  but  military, 
and  is  in  violation  of  the  provisions  of  the 
statute.  International  Law,  (1895)  21  Op. 
Atty.-Gen.  267. 

Ptoviding  means  for  part  of  journey.  —  In 
an  indictment  for  providing  means  for  a 
military  expedition  it  is  not  necessary  that 
the  defendant  should  have  provided  the 
means  for  carrying  the  expedition  in  question 
all  of  the  way  to  its  destination,  but  if  he 
provides  the  means  for  any  part  of  its  jour- 
ney, with  knowledge  of  its  ultimate  destina- 
tion and  of  its  unlawful  character,  he  is 
fuilty.  Hart  t?.  U.  S.,  (C.  C.  A.  1898)  84 
'ed.  Rep.  799. 

"  If  the  defendant  had  knowledge  that  the 
expedition  was  unlawful,  as  charged,  and  he 
provided  the  means,  here,  in  this  district, 
to  carry  it  to  Navassa,  on  its  way  to  Cuba, 
knowing  that  the  latter  was  its  destination, 
he  is  guilty  of  the  offense  charged.  It  is 
not  necessary  that  he  should  provide  the 
means  for  carrying  it  to  Cuba.  If  he  pro- 
vided means  here  for  carrying  it  any  part  of 
the  journey,  with  knowledge  of  its  destina- 
tion,  and  of  its  unlawful   character,   he   is 
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guilty."  U.  S.  V.  Hart,  (1897)  78  Fed.  Rep. 
868. 

Completeness  of  vessel's  equipment  imma- 
terial.—  It  is  not  essential  that  the  vessel 
should  at  the  time  of  sailing  be  in  complete 
readiness  for  hostile  engagement.  If  in  fact 
she  sailed  with  the  intent  and  the  means  to 
carry  on  such  an  enterprise,  the  transaction 
comes  within  the  prohibition  of  the  statute. 
U.  S.  I?.  Smith,  (1806)  27  Fed.  Cas.  No. 
16,342a. 

Place  of  beginning.  —  "The  prosecution  is 
bound  to  prove  that  the  act  of  beginning  or 
setting  on  foot  a  military  expedition  or  en- 
terprise was  within  the  territory  or  jurisdic- 
tion of  the  United  States;  and  you  are  in- 
structed, in  this  connection,  that  the  western 
district  of  Texas  is  within  the  territory  and 
jurisdiction  of  the  United  States.  And  the 
proof  must  further  show  that  the  expedition 
or  enterprise  was  to  be  carried  on  from  the 
territory  or  jurisdiction  of  the  United  States 
against  the  republic  of  Mexico."  U.  S.  t?. 
Ybanez,  (1892)  53  Fed.  Rep.  536. 

Expedition  originating  in  foreign  country. 
—  When  a  party  of  insurgents,  already  or- 
ganized and  carrying  on  war  against  the  gov- 
ernment of  a  foreign  country,  sent  a  vessel 
to  procure  arms  and  ammunition  in  the 
United  States,  the  act  of  purchasing  such 
arms  and  ammunition  and  placing  them  on 
board  the  vessel  is  not  within  the  scope  of 
this  statute,  as  the  expedition  or  enterprise 
was  begun,  provided,  and  prepared  for  in  a 
foreign  country  and  was  to  be  carried  on 
from  that  country,  not  from  the  United 
States.  U.  S.  r.  Trumbull,  (1891)  48  Fed. 
Rep.  99. 

Place  where  means  provided.  —  Where  a 
person  is  indicted  for  providing  means,  within 
the  prohibition  of  the  statute,  to  justify  a 
conviction  it  must  be  proved  that  a  military 
expedition  was  organized  in  the  United  States 
and  that  the  defendant  provided  means  in 
the  district  where  he  is  tried  for  assisting 
the  expedition  on  its  way  to  the  country  of 
its  destination,  with  knowledge  that  it  was 
such  an  expedition.  U.  S.  i?.  Hart,  (1897;  78 
Fed.  Rep.  868. 

If  the  only  aid  furnished  the  expedition  was 
furnished  outside  of  the  jurisdiction  of  the 
United  States,  and  the  defendants  when  start- 
ing from  the  United  States  to  furnish  this 
aid  were  ignorant  of  the  object  of  their  voy- 
age, they  are  not  guilty  of  a  violation  of  the 
statute.  If,  however,  they  entered  into  an 
arrangement  in  the  United  States'  to  provide 
the  means  of  transportation,  and  provided  it, 
to  an  expedition  coming  within  the  prohibi- 
tion of  the  statute,  they  are  guilty,  even 
though  the  acts  done  in  aid  of  the  expedition 
were  done  outside  of  the  jurisdiction  of  the 
United  States.  U.  S.  v,  Wiborg,  (1896)  73 
Fed.  Rep.  159. 

Point  from  which  carried  on.  —  A  hostile 

expedition  dispatched  from  the  ports  of  the 

.United  States  is  within  the  words  "carried 

on   from   thence."    Wiborg  t?.   U.   S.,    (1896) 

163  U.  S.  632. 

Averring  place  from  which  carried  on.^- 
The  prohibition  of  the  statute  applies  to  ex-> 
peditions  or  enterprises  intended  to  be  car- 
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ried  on  from  the  territory  or  jurisdiction  of 
the  United  States,  and  an  indictment  there- 
under should  aver  the  place  from  which  the 
expedition  is  to  be  carried  on.  U.  S.  v.  O'Sul- 
livan,  (1861)  9  N.  Y.  Leg.  Obs.  257,  27  Fed. 
Cas.  No.  15,974. 

Point  of  departure  not  material.  —  "It  is 
not  necessary  to  designate  the  particular  part 
of  the  United  States  from  which  the  expedi- 
tion is  to  be  carried  on,  nor  the  time  when. 
These  are  matters  collateral  to  the  gist  of 
the  offense.  That  consists  in  concocting  a 
military  expedition  within  the  United  States, 
with  a  hostile  purpose  towards  a  friendly 
nation.  It  is  no  part  of  the  description  of 
the  offense  that  the  expedition  or  enterprise 
shall  have  left  the  United  States,  and,  ac- 
cordingly, it  can  be  of  no  essential  import- 
ance to  allege  the  particular  point  contem- 
plated for  its  departure.  The  guilty  pur- 
pose must  be  proved,  and  the  guilty  acts  to 
be  all  done  within  the  district  of  New  York, 
and  it  no  way  qualifies  or  affects  the  char- 
acter of  these  particulars,  whether  the  de- 
fendants intended  to  put  off  the  expedition  at 
Castine,  or  Galveston,  or  any  intermediate 
point."  U.  S.  r.  O'Sullivan,  (1851)  9  N.  Y. 
Leg.  Obs.  257,  27  Fed.  Cas.  No.  15,974. 

Hostile  intent  essential.  —  "To  constitute 
an  offense  imder  the  law,  there  must  have 
been  a  hostile  intention  connected  with  the 
act  of  beginning  or  setting  on  foot  the  expe- 
dition or  enterprise.-  This  intended  hostility, 
or  this  intended  physical  movement,  charac- 
terizes the  beginning  or  setting  on  foot  an  ex- 
pedition. The  one  m^.kes  it  military;  the 
other,  not.  How  this  distinctive  character 
shall  be  shown  depends  upon  the  proof."  U. 
S.  V.  Ybanez,  (1892)  53  Fed.  Rep.  53a 

"  To  constitute  a  misdemeanor  under  the 
law  of  1818,  there  must  have  been  a  hostile 
intention  connected  with  the  act  of  beginning 
or  setting  on  foot  the  expedition.  This  in- 
tended hostility,  or  this  intended  peaceful 
movement,  characterizes  the  act  of  begiuDing 
or  setting  on  foot  an  expedition.  The  one 
makes  it  military,  and  the  other  makes  it 
colonization.  How  this  distinctive  character 
shall  be  shown  depends  on  the  proof."  U.  S. 
V,  (ySullivan,  (1851)  27  Fed.  Cas.  No.  15,975. 

Necessity  of  showing  intent.  —  "Before 
the  jury  can  convict  on  this  indictment,  it 
must  be  proved  to  their  satisfaction  that  the 
expedition  or  enterprise  was  in  its  character 
military;  or,  in  other  words,  it  must  have 
been  shown,  by  competent  proof,  that  the  de- 
sign, the  end,  the  aim,  and  the  purpose  of  the 
expedition  or  enterprise  was  some  military 
service,  some  attack  or  invasion  of  another 
people  or  country,  state  or  colony,  as  a  mili- 
tary force."  U.  S.  v.  Lumsden,  (1856)  1  Bood 
(U.  S.)  5,  26  Fed.  Cas.  No.  15,641. 

Proof  of  purpose  and  destination  essential. 
—  The  mere  fact  that  men  armed  with  rifles 
and  supplied  with  ammunition  went  from  the 
territory  of  the  United  States  into  that  of 
the  foreign  power  is  not  alone  sufficient  to 
constitute  a  military  enterprise  within  the 
meaning  of  the  statute,  but  there  must  be 
some  proof  as  to  their  purpose  and  their  des- 
tination. U.  S.  V.  Ybanez,  (1892)  53  Fed. 
Bep.  536. 


Evidence  of  subsequent  events  to  show 
tent.  —  In  determining  the  guilty  intenticA 
of  the  parties  in  leaving  the  United  States 
the  jury  must  consider  the  evidence  of  what 
happened  afterwards.  U.  S.  v.  Nunez,  (1896) 
82  Fed.  Rep.  599. 

Knowledge  of  intent  necessary.  —  Even  if 
the  jury  were  satisfied  beyond  a  reasonable 
doubt  that,  before  starting,  there  was  a  com- 
bination by  the  men  to  embark  on  the  vessel 
for  a  military  purpose  with  the  agreement 
and  intention  that  they  sHould  become  a  mili- 
tary body  before  reaching  the  scene  of  action, 
the  verdict  must  be  for  the  defendant  unless 
they  shall  also  be  further  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  knew 
of  the  combination  and  intent  before  the  ship 
sailed.  It  is  only  necessary,  however,  that 
the  defendant  shall  have  known  of  the  gen- 
eral plan  and  not  of  the  specific  acts  which 
may  have  been  done  under  it.  U.  S.  r. 
O'Brien,  (1896)   76  Fed.  Rep.  900. 

Knowledge  acquired  a^er  departure. — 
Even  though  the  expedition  as  fitted  out  was 
within  the  prohibition  of  the  statute  one 
who  had  no  knowledge  of  the  facts  which 
constituted  it  an  unlawful  expedition  until 
after  he  had  left  the  United  States  is  not 
subject  to  the  provisions  of  the  statute.  U. 
S.  V.  Nunez,  (1896)  82  Fed.  Rep.  599. 

Knowledge  of  intent  a  question  of  fact. — 
In  an  indictment  for  providing  means  for  an 
expedition  the  question  of  the  defendant's 
knowledge  of  the  intent  to  form  an  expedition 
in  violation  of  the  statute  is  one  for  the  jury. 
Hart  t?.  U.  S.,  (C.  C.  A.  1898)  84  Fed.  Rep. 
799. 

Sufficiency  of  evidence  to  show  knowledge 
—  If  the  captain  of  the  vessel  knew  when  he 
left  the  United  States  that  he  was  going  to 
take  in  his  ship  men  and  arms  which  the  men 
intended  from  the  start  to  use  in  making  a 
hostile  landing  in  a  foreign  coimtry  he  is 
guilty  under  the  statute.  U.  S.  v,  Nunes, 
(1896)  82  Fed.  Rep.  599. 

Expedition'  and  enterprise  defined.  —  "  The 
phrase  '  military  expedition  or  enterprise ' 
has  been  variously  construed  by  the  District 
Courts,  but  apparent  differences  in  expression 
may  be  largely  attributable  to  the  differences 
in  the  facts  under  consideration  in  the  par- 
ticular case."  Wiborg  v.  U.  S.,  (1896)  183 
U.  S.  632. 

"The  term  'expedition'  is  used  to  signify 
a  march  or  voyage  with  martial  or  hostile 
intentions.  The  term  '  enterprise '  means  an 
undertaking  of  hazard,  an  arduous  attempt." 
U.  S.  V.  O'Sullivan,  (1861)  27  Fed.  Cas.  Na 
15,975;  U.  S.  v,  Ybanez,  (1892)  53  Fed.  Rep. 
536. 

"  The  definitions  of  the  lexicographers  sub- 
stantially agree  that  a  military  expedition  Is 
a  journey  or  voyage  by  a  company  or  body 
of  persons  having  the  position  or  character 
of  soldiers,  for  a  specific  warlike  purpose; 
also  the  body  and  its  outfit;  and  that  a  mili- 
tary enterprise  is  a  martial  undertaking,  in- 
volving the  idea  of  a  bold,  arduous,  and 
hazardous  attempt"  Wiborg  v.  U.  S.,  (1896) 
163  U.  S.  632. 

"  A  military  expedition  or  enterprise  means 
a  military  organization  of  some  kind,  deaig* 
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nated  as  infantry,  cavalry,  or  artillery,  offi- 
cered and  equipped,  or  in  readiness  to  be  offi- 
cered and  equipped,  for  active  hostile  opera- 
tions; and  the  preparing  the  means  for  such 
an  organization  would  undoubtedly  come 
within  the  inhibition  of  the  law."  U.  S.  V. 
Pena,  (1895)  69  Fed.  Hep.  983. 

"An  armed  body  of  men,  organized  with 
a  view  to  invade  the  territory  of  a  neighbor- 
ing people  with  whom  we  are  at  peace,  and 
forcibly  resist  the  public  authorities  there 
is  opposed,  may  well  be  deemed  a  military 
enterprise  in  contemplation  of  the  statute, 
though  the  ultimate  object  is  plunder."  Sup- 
pression of  Unlawful  Organizations,  (1881) 
17  Op.  Atty.-Gen.  242. 

''Enterprise"  and  ''expedition"  distin- 
gmah2d.  —  "  The  word  *  enterprise '  is  some- 
what broader  than  the  word  '  expedition ; ' 
and  although  the  words  are  synonymously 
used,  it  would  seem  that  under  the  rule  that 
its  every  word  should  be  presumed  to  have 
some  force  and  effect,  the  word  *  enterprise ' 
was  employed  to  give  a  slightly  wider  scope 
to  the  statute."  Wiborg  t?.  U.  S.,  (1896)  163 
U.  S.  632.  See  also  U.  S.  v.  Murphy,  (1898) 
84  Fed.  Rep.  609. 

Elements     of    military    expedition. — "A 
military   expedition,  therefore,  is  an   under- 
taking by  a  body  of  men  of  a  military  char- 
acter.   There  must  be  a  body,  because  one 
or  two  men  cannot  constitute  an  expedition. 
To  fall  within  the  statute,  it  must  be  a  mili- 
tary expedition  '  carried  on  from  this  coun- 
try.'    A  mere  lawful  intent  to  enlist  abroad 
cannot    give    a    voyage    a    military    charac- 
ter.    The    expedition    must    be    military    in 
character,    as    is    admitted;     and    I    cannot 
conceive    how    an    expedition    can    be    char- 
acterized as   military,  or  be  deemed  to  be 
'carried  on'  as  a  military  expedition  'from 
this  oountiy '  within  the  language  of  the  stat- 
ute, unless  it  have  some  at  least  of  the  essen- 
tial  elements   of  a  military   body  when   it 
starts.    The  essential  elements  of  a  military 
body  are,  first,  soldiers,  as  is  indicated  by 
the  very  word  '  military,'  derived  from  miles, 
a  soldier.    The  fundamental  idea  of  a  mili- 
tary enterprise  or  expedition  to  be  'carried 
on'  from  this  country  is  that  it  is  under- 
taken by  soldiers  or  in  some  military  service. 
Next   is  the  relation  of  the  soldier  to   the 
commander.    It  imports  officers,  and  the  duty 
of     military     obedience.    Next,     arms;  such 
arms  as  are  appropriate  to  the  enterprise; 
such  as  will  enable  the  body  to  do  the  mili- 
tary work  contemplated.    Next,  that  it  shall 
act  as  a  unit  in  a  military  way,  t.  e.,  as  a 
body  bound  together  by  organization  under  a 
definite  command.     And,  finally,  a  military 
purpose,  a  purpose  of  attack  or  defense,  a 
hostile  purpose."    U.   &  v.  Hart,   (1896)    74 
Fed.  Rep.  724. 

A  combination  of  men  organized  in  the 
United  States  for  the  purpose  of  going  to  a 
foreign  country  with  which  this  country  is  at 
peace  and  making  war  upon  such  foreign 
government,  the  expedition  being  provided 
with  'arms  and  ammunition,  constitutes  a 
military  expedition  within  the  prohibition  of 
the  statute.  It  is  not  necessary  that  the 
men  shall  have  been  drilled,  or  put  in  uni- 


form, or  prepared  for  efficient  service,  nor 
that  they  shall  have  been  organized  in  this 
country  as  a  body,  to  go  abroad,  and  as  such 
make  war  on  the  foreign  government,  having 
provided  themselves  with  means  to  do  so. 
If  they  have  thus  combined  and  organized  it 
is  not  necessary  that  the  arms  shall  be  car- 
ried upon  their  persons  here,  or  on  their  way; 
it  is  sufficient  that  arms  have  been  provided 
for  their  use  when  occasion  requires.  It  is 
unimportant  that  the  organization  is  nidi- 
jnentary,  imperfect,  and  inefficient;  it  is 
enough  to  meet  the  requirements  of  the  stat- 
ute that  the  men  have  united  and  organized 
with  the  purpose  and  object  stated;  volun- 
tarily agreeing  to  submit  themselves  to  the 
orders  of  such  person  or  persons  as  they  have 
selected.  Nor  is  it  important  whether  the 
expedition  intends  to  make  war  as  an  inde- 
pendent body  or  in  combination  with  others 
in  the  foreign  country.  If  men  go  without 
such  combination  and  organization,  to  volun- 
teer as  individuals  in  a  foreign  army,  they  do 
not  constitute  a  military  expedition,  organ- 
ized here;  and  the  fact  that  the  vessel  carry- 
ing them  under  such  circumstances  also  car- 
ries arms  as  merchandise,  is  not  important. 
U.  S.  V.  Hart,  (1897)  78  Fed.  Rep.  868;  U.  S. 
V.  Wiborg,  (1896)  73  Fed.  Rep.  159. 

Elements  of  military  enterprise.  —  "  Where 
a  number  of  men,  whether  few  or  many,  com- 
bine and  band  themselves  together,  and 
thereby  organize  themselves  into  a  body, 
within  the  limits  of  the  United  States,  with 
a  common  intent  or  purpose  on  their  part  at 
the  time  to  proceed  in  a  body  to  foreign  ter- 
ritory, there  to  engage  in  carrying  on  armed 
hostilities,  either  by  themselves  or  in  co-ope- 
ration with  other  forces,  against  the  territory 
or  dominions  of  any  foreign  power  with 
which  the  United  States  is  at  peace,  and  with 
such  intent  or  purpose  proceed  from  the 
limits  of  the  United  States  on  their  way  to 
such  territory,  either  provided  with  arms  or 
implements  of  war,  or  intending  and  expect- 
ing and  with  preparation  to  secure  them  dur- 
ing transit,  or  before  reaching  the  scene  -of 
hostilities,  in  such  case  all  the  essential  ele- 
ments of  a  military  enterprise  exist.  It  is 
not  necessary  that  the  men  shall  be  drilled 
or  uniformed  or  prepared  for  efficient  service, 
nor  that  they  shall  have  been  organized,  ac- 
cording to  the  tactics,  as  infantry,  artillery, 
or  cavalry.  It  is  sufficient  that  the  mili- 
tary enterprise  shall  be  begun  or  set  on  foot 
within  the  United  States;  and  it  is  not  nec- 
essary that  the  organization  of  the  body  as  a 
military  enterprise  shall  be  completed  or  per- 
fected within  the  United  States.  Nor  is  it 
necessary  that  all  of  the  persons  composing 
the  military  enterprise  should  be  brought  in 
personal  contact  with  each  other  within  the 
limits  of  the  United  States;  nor  that  they 
should  all  leave  those  limits  at  the  jsame 
point.  It  is  sufficient  that  by  previous  ar- 
rangement or  agreement,  whether  by  con- 
versation, correspondence,  or  otherwise,  I  hey 
become  combined  and  organized  for  the  pur- 
poses mentioned,  and  that  by  concerted  ac- 
tion, though  proceeding  from  different  por- 
tions of-  this  country,  they  meet  at  a  desig- 
nated point  either  on  the  high  seas  or  within 
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the  limits  of  the  United  States.  Under  such 
circumstances  a  military  enterprise  to  be  car- 
ried on  from  the  United  States  exists  within 
the  meaning  of  the  law."  U.  S.  v.  Murphy, 
(1898)   84  Fed.  Rep.  609. 

Necessity  of  organization.  —  "  The  essential 
features  of  military  operations  are  evident 
enough.  They  are  concert  of  action,  unity 
of  action,  by  a  body  organized  and  acting  to* 
gether,  acting  by  means  of  weapons  of  some 
kind,  acting  under  command,  leadership. 
These  are  the  three  most  essential  elements 
of  military  action."  U.  S.  v.  Nunez,  (1896) 
82  Fed.  Rep.  599. 

"  One  of  the  most  prominent  marks  of  a 
military  enterprise  is  that  there  is  concert 
of  action,  that  there  is  some  kind  of  com- 
bination and  organization  among  the  men 
to  act  together,  to  stand  together.  That  is 
our  first  conception  of  a  military  operation. 
Next,  there  must  be  arms  or  weapons  which 
can  be  used  for  military  purposes;  and  or- 
dinarily there  is  needful  some  direction.  A 
miscellaneous  body  of  men,  although  they 
might  intend  to  act  for  a  common  purpose, 
cannot  very  well  act  in  a  military  way  unless 
there  is  some  direction,  some  leadership;  in 
other  words,  some  command.  Now,  if  you 
find  indications  of  those  three  things,  or  of 
the  first  two  alone  perhaps,  you  will  have  at 
least  some  marks  of  a  military  enterprise. 
That  is  to  say,  if  you  find  that  there  is  a 
combination  of  the  men  to  stand  by  each 
other,  and  you  find  them  with  military 
weapons  prepared  to  act  in  concert,  these  are 
marks  of  a  military  enterprise,  as  distin- 
guished from  that  of  individual  passengers, 
or  a  company  of  individual  passengers  merely 
going  each  upon  his  own  account.  Accord- 
ingly in  all  indictments  which  have  been 
brought  under  this  law  the  circumstance  of 
a  combination  among  the  men,  an  organiza- 
tion of  some  sort,  is  first  insisted  upon."  U. 
S.  r.  O'Brien,  (1896)  75  Fed.  Rep.  900. 

What  constitutes  sufficient  organization. — 
It  is  not  necessary  that  the  men  shall  be 
drilled,  put  in  uniform,  or  prepared  for  an 
efficient  service,  nor  that  they  shall  have 
been  organized  as  or  according*  to  the  rules 
which  relate  to  what  is  known  as  infantry, 
artillery,  or  cavalry.  It  is  sufiicient  that 
they  shall  have  combined  and  organized 
within  the  limits  of  the  United  States  to  go 
to  the  foreign  country  and  make  war  on  a 
foreign  government,  and  to  have  provided 
themselves  with  the  means  of  so  doing.  Nor 
is  it  important  that  they  intended  to  make 
war  as  an  independent  body  or  in  connection 
with  others.  If,  however,  they  leave  without 
combination  and  organization  to  enlist  as 
individuals  in  a  foreign  army  they  do  not 
constitute  an  expedition  within  the  meaning 
of  the  statute.  Wiborg  r.  U.  S.,  (1896)  163 
U.  S.  632. 

"There  would  be  no  question  that  a  mili- 
tary company  organized  as  infantry,  artillerj', 
or  cavalry,  with  officers,  arms,  and  equip- 
ments, woiiM  constitute  such  a  military  force 
that  tho  tr'iT.'^portation  of  it  from  within 
our  territory  or  jurisdiction  would  come 
within  the  prohibitions  of  this  statute;  the 
vncombined  elements  of  such  a  force  —  that 
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is  to  say,  individuals  not  drilled  or  organ- 
ized or  capable  of  being  put  into  a  state  of 
eificiency  for  warlike  operations  —  would  no^ 
constitute  a  military  expediiion  within  the 
meaning  of  this  statute,  and  the  transportn- 
tion  of  such  individuals  as  passengers  woultl 
be  legitimate  commerce,  such  as  our  lav- 
permit."  U.  S.  t?.  Hughes,  (1896)  75  Fch!. 
Rep.  267. 

"  If  they  came  aboard  and  were  receive*! 
as  ordinary  passengers  in  unarmed  associa 
tion,  and  were  carried  simply  as  passengerii, 
and  neither  before  they  came  aboard  nor 
after  they  came  aboard  were  they  organized 
as  a  military  company,  then,  under  the  law 
as  given  to  you,  the  transportation  of  those 
men  would  not  be  an  offense  under  this  stat- 
ute. But  if,  after  they  came  aboard,  they 
took  the  arms  from  the  boxes,  and  organ- 
ized themselves  into  a  company  or  organiza- 
tion; if  they  were  drilled  or  went  through 
the  manual  of  arms  under  the  leadership  or 
direction  of  one  man  or  more;  if  they  then 
became  a  military  organization  by  reason  of 
such  coming  together  and  of  such  drill  or 
instruction,  —  then  from  that  time  forth 
they  would  be  a  military  organization  or  en- 
terprise within  the  meaning  of  this  statute." 
U.  S.  t?.  Hughes,   (1896)  76  Fed.  Rep.  267. 

Military  character  essential.  —  "  Before  the 
jury  can  convict  on  this  indictment,  it  roust 
be  proved  to  their  satisfaction  that  the  ex- 
pedition or  enterprise  was  in  its  character 
military;  or,  in  other  words,  it  must  have 
been  shown  by  competent  proof  that  the  de- 
sign, the  end,  the  aim,  and  the  purpose  of 
the  expedition,  or  enterprise,  was  some  mili- 
tary service,  some  attack,  or  invasiop  of 
another  people  or  country,  state,  or  colony, 
as  a  military  force.  The  engagement  of  men 
to  invade  or  attack  any  other  people  or  coun- 
try, by  force  and  strong  hand;  the  designa- 
tion of  officers;  the  classification  and  ar- 
rangement of  men  into  regiments,  squadrons, 
battalions,  or  companies ;  the  division  of  the 
men  into  infantry,  cavalry,  artillery,  or  rifle- 
men; the  purchase  of  vessels  or  steamboats, 
military  stores,  such  as  poAvder  or  ball, 
for  an  expedition,  give  character  to  the  ex- 
pedition itself,  provided  that  there  is  suf- 
ficient proof  to  satisfy  the  jury  that  they 
are  to  be  used.  But  any  expedition  or  enter- 
prise in  matters  of  commerce  or  of  business, 
of  a  civil  nature,  unattended  by  a  design  of 
an  attack,  invasion,  or  conquest,  is  wholly 
legal,  and  is  not  an  expedition  or  an  enter- 
prise within  this  act."  U.  S.  r.  O'Sullivan. 
(1851)  27  Fed.  Gas.  No.  15,975;  U.  S.  r. 
Ybanez,   (1892)  53  Fed.  Rep.  536. 

Arming  of  members  act  essential.  —  It 
seems  that  it  is  not  essential  to  constitute 
a  military  expedition  within  the  meaning  of 
the  statute  that  the  members  shall  have  been 
equipped  with  arms  and  ammunitions  before 
leaving  the  United  States.  Wiborg  r.  U.  S., 
(1896)  163  U.  S.  632. 

Number  of  men  immaterial.  —  "  This  stat- 
ute does  not  require  any  particular  number 
of  men  to  band  together  to  constitute  the 
expedition  or  enterprise  one  of  a  militaiy 
character.  There  may  be  divisions,  bripdea, 
and  regiments,  or  there  may  be  companiea  or 
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equads  of  men.  Mere  numbers  do  not  con- 
clusively fix  and  stamp  the  character  of  the 
expedition  as  military  or  otherwise.  A  few 
men  may  be  deluded  with  the  belief  of  their 
ability  to  overturn  an  existing  government 
or  empire,  and,  laboring  under  such  delusion, 
they  may  enter  upon  the  enterprise.  Now, 
if  a  few  men,  whether  25,  50,  or  200,  '  begin ' 
or  *  set  on  foot '  within  the  territory  or  jur- 
isdiction of  the  United  States,  a  military 
expedition  or  enterprise,  to  be  carried  on  from 
thence  —  that  is,  from  the  territory  or  jur- 
isdiction of  the  United  States  —  against  the 
republic  of  Mexico,  they  would  be  guilty  of 
an  offense  against  the  statute.  The  proof 
must  establish  in  your  minds  the  fact  that 
the  expedition  or  enterprise  was  of  a  military 
character;  and  when  the  evidence  shows  that 
the  end  and  object  were  hostile  to  or  forcible 
against  the  republic  of  Mexico,  then  it  would 
be.  to  all  intents  and  purposes,  a  military 
expedition,"  U.  S.  v,  Ybanez,  (1892)  53  Fed. 
Bep.  536. 

**  A  military  expedition  or  a  military  enter- 
prise may  consist  of  few  or  many  men.  Eigh- 
teen or  twenty -four  men  may  compose  such  an 
expedition  or  enterprise  as  well  as  eighteen 
hundred  or  twenty -four  hundred.  The  ex- 
istence or  character  of  the  military  expedition 
or  the  military  enterprise  does  not  require 
concerted  action  on  the  part  of  a  large  num- 
ber of  individuals."  U.  S.  v.  Murphy,  (1898) 
84  Fed.  Rep.  609. 

Departure  in  a  body  not  essential.  —  A 
hostile  expedition  organized  and  dispatched 
from  the  ports  of  the  United  States  in  sep- 
arate parts,  to  be  united  at  a  common  ren- 
dezvous on  the  high  seas  and  to  proceed 
thence  to  the  country  of  its  destination,  in 
completion  of  the  original  hostile  purpose 
with  which  the  different  parts  were  dis- 
patched is  as  much  within  the  prohibition 
of  the  statute  as  if  all  its  parts  were  united 
and  completed  before  one  single  vessel  at  the 
moment  of  its  departure.  U.  S.  r.  The  Mary 
K.  Hogan,  (1883)   18  Fed.  Rep.  529. 

Complete  equipment  not  essential. — "I 
do  not  say  that  in  order  to  constitute  a  mili- 
tary expedition  to  be  'carried  on  from  this 
country '  as  the  statute  reads,  it  must  be 
complete  at  the  start,  or  possess  all  the  ele- 
ments of  a  military  body.  It  is  sufficient  if 
there  was  a  combination  by  the  men  for  that 
purpose,  with  the  agreement  and  the  inten- 
tion of  the  body  that  embarks  that  it  should 
become  a  military  body  before  reaching  the 
scene  of  action.  Such  a  combination  and 
agreement,  if  means  for  effecting  it  were  pro- 
vided, followed  by  embarkation  in  pursuance 
of  the  agreement,  would  show  such  a  partial 
execution  of  the  design  on  our  soil,  as  to 
bring  the  case  within  our  statute,  as  a 
*  military  enterprise  begun  and  carried  on 
from  the  United  States.'"  U.  S.  v.  Hart, 
(1896)  74  Fed.  Rep.  724. 

"That  the  attack  upon  and  capture  of 
Miragoane'  was  the  result  of  a  military  ex- 
pediuon,  is  clear.  Was  it  begun  or  set  on 
foot  within  the  territory  of  the  United 
States,  to  be  carried  on  from  thence,  or  the 
means  here  provided  for  such  an  expedition  ? 
^a  we  have  seen,  the  arms,  military  stores. 


and  means  for  the  transportation  of  them, 
and  of  the  men  subsequently  taken  on  board, 
were  here  provided  and  started  out.  That 
the  men  were  not  taken  on  board  until  the 
vessel  reached  Inagua,  is  not,  in  the  judg- 
ment of  the  court,  material.  The  expedition, 
as  it  left  this  port,  viewed  in  the  light  of 
subsequent  events  —  the  shipping  of  the 
men  at  Inagua,  and  the  attack  upon  Mira- 
goane—  was,  in  the  judgment  of  the  court, 
a  military  enterprise,  within  the  terms  and 
spirit  of  the  statute,  —  a  military  enterprise 
begun  or  set  on  foot  within  the  territory  of 
the  United  States,  to  be  carried  on  from 
thence.  To  enter  upon  a  critical,  abstract 
definition  of  the  statute,  here,  would  serve 
no  useful  purpose.  The  signification  of  its' 
terms,  in  the  aspect  now  involved,  is  suf- 
ficiently defined  by  what  has  been  said.  I 
repeat,  the  expedition  which  sailed  from 
this  port,  as  described  by  all  the  testimony 
in  the  cause,  was  a  military  expedition, 
within  the  scope  of  the  statute.  The  lan- 
guage —  *  to  be  carried  on  from  thence  '  —  is 
employed  in  the  sense  of  carrying  out,  or 
forward,  from  thence."  U.  S.  v.  Rand,  (1883) 
17  Fed.  Rep.  142. 

Accomplishment  of  intention  not  essential. 
—  To  constitute  a  violation  of  the  statute 
it  is  not  necessary  that  the  government 
should  prove  that  a  military  enterprise  ac- 
tually reached  the  shores  of  the  country  to 
which  it  was  destined.  It  is  sufficient  that 
the  expedition  or  enterprise  was  started  or 
set  on  foot  with  that  purpose.  U.  S.  v.  Mur- 
phy,  (1898)   84  Fed.  Rep.  609. 

it  is  not  necessary  that  the  expedition 
should  be  consummated  without  deviation  of 
course.  U.  S.  v.  Smith,  (1806)  27  Fed.  Cas. 
No.  16,342a. 

Actual  invasion  not  essential.  —  '*  If  any 
one  '  shall  begin  or  set  on  foot,  or  prepare 
the  means  for  such  enterprise/  he  is  within 
the  statute.  The  overt  act  is  not  an  invasion 
of  the  country,  but  taking  the  incipient  steps 
in  the  enterprise.  To  provide  the  means  for 
the  expedition,  as  the  enlistment  of  men, 
the  munitions  of  war,  money,  in  short,  any- 
thing and  everything  that  is  necessary  to 
the  commencement  and  prosecution  of  the 
enterprise."  Charge  to  Grand  Jury,  (1851) 
5  McLean  (U.  S.)  249,  30  Fed.  Cas.  No. 
18,266. 

Leaving  to  enlist  in  foreign  country. — 
This  section  of  the  Neutrality  Act  does  not 
forbid  one  or  more  individuals,  singly  or  in 
unarmed  associations,  from  leaving  the 
United  States  for  the  purpose  of  joining  in 
any  military  operations  which  are  being  car- 
ried on  between  other  countries,  or  between 
different  parties  in  the  same  country.  In 
such  cases  the  shipper  and  the  volunteer 
would  run  the  risk,  the  one  of  the  cap- 
ture of  his  property,  and  the  other  of  the 
capture  of  his  person.  But  in  neither  case 
would  there  be  the  setting  on  foot  or  provid- 
ing the  means  for  carrying  on  a  military 
expedition  from  the  territory  of  the  United 
States  within  the  meaning  of  this  section. 
U.  S.  tJ.  Pena,  (1805)  69  Fed.  Rep.  983;  U. 
S.  V,  Hughes,  (1895)  70  Fed.  Rep.  972;  U. 
S.  f?.  Wiborg,  (1896)  73  Fed.  Rep.  159;  U.  S. 
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V.  Hughes,  (1896)  76  Fed.  Rep.  267;  U.  S.  v. 
Hart,  (1897)  78  Fed.  Rep.  868;  U.  S.  t?.  Mur- 
phy, (1898)   84  Fed.  Rep.  609. 

Mannsr  of  departure. —  Persons  desiring  to 
enlist  in  foreign  military  service  may  law- 
fully go  abroad  for  this  purpose  in  any  way 
they  see  fit,  either  as  passengers  by  a  regu- 
lar line  steamer  or  by  any  steamer  bound 
for  the  desired  destination,  by  chartering  a 
steamer,  or  in  any  manner  they  choose,  either 
separately  or  in  association  for  the  purpose 
of  facilitating  transportation,  provided  they 
do  not  form  or  set  on  foot  any  military  ex- 
pedition or  enterprise,  or  procure  or  prepare 
the  means  therefor.  U.  S.  t?.  O'Brien,  (1896) 
•75  Fed.  Rep.  900;  U.  S.  v,  Nunez,  (1896)  82 
Fed.  Rep.  599. 

Intent  to  enlist.  —  The  intent  of  the  men 
to  enlist  after  reaching  the  foreign  country 
does  not  make  an  expedition  which  is  other- 
wise lawful  unlawful.  U.  S.  v.  Nunez, 
(1896)  82  Fed.  Rep.  599;  U.  S.  t?.  O'Brien, 
(1896)   75  Fed.  Rep.  900. 

Transportation  of  men.  —  If  persons  go 
from  this  country  to  a  foreign  country 
merely  as  individuals  and  without  concert 
of  action  between  them,  although  for  the 
purpose  of  taking  part  in  hostilities  against 
one  of  two  belligerents,  no  crime  or  offense 
against  the  United  States  attaches  to  any 
one  who  has  provided  the  means  of  their 
transportation,  even  though  with  full  knowl- 
edge of  their  purpose  in  securing  transporta- 
tion. U.  S.  \\  Hughes,  (1895)  70  Fed.  Rep. 
972;  U.  S.  t7.  Wiborg,(1896)73  Fed.  Rep.  159; 
U.  8.  t?.  Murphy,  (1898)  84  Fed.  Rep.  609. 

Shipment  of  contraband  goods.  —  There  is 
po  prohibition,  under  this  statute,  against 
shipment  of  arms  and  other  munitions  of 
war.  U.  S.  V.  Hughes,  (1896)  75  Fed.  Rep. 
267. 

Transportation  of  contraband  goods.  —  The 
statute  does  not  prohibit  the  mere  engaging 
in  the  transportation  of  contraband  of  war 
as  a  commercial  venture,  nor  peaceable  aid 
rendered  to  either  belligerent  so  long  as  this 
aid  arises  indirectly  only  through  commercial 
dealings.  It  is  directed  solely  against  war- 
like enterprises.  If,  however,  the  vessel 
should  engage  or  take  part  as  a  transport 
in  a  hostile  expedition  she  might  be  held 
to  be  involved  in  the  general  design  of  the 
expedition  and  in  the  intent  to  commit  hos- 
tilities. The  City  of  Mexico.  (1885)  24  Fed. 
Rep.  33;  U.  S.  v,  Pena,  (1895)  69  Fed.  Rep. 
983;  U.  S.t7. Hughes,  (1895)  70  Fed.  Rep.  972; 
U.  8.  V,  Wiborg,  (1896)  73  Fed.  Rep.  159;  U. 
8.  t?.  O'Brien,  (1896)  75  Fed.  Rep.  900;  U.  S. 
V,  Nunez,   (1896)   82  Fed.  Rep.  599. 

Transportation  of  men  and  arms.  —  An  ex- 
pedition or  enterprise  designed  only  to  trans- 
port munitions  of  war  as  merchandise  for  a 
foreign  belligerent,  though  for  the  use  of  the 
army,  and  at  the  same  time  to  transport  a 
body  of  men  as  individuals  to  the  country 
of  such  foreign  belligerent,  for  the  purpose  of 
enlisting  in  its  army,  does  not  constitute  a 
military  expedition  or  enterprise  within  the 
prohibition  of  the  statute.  It  is  essential 
that  the  men  shall  at  first  combine  or  agree 
to  act  together  as  a  military  force  or  con- 
template  the   exercise   of  military    force    in 


order  to  reach  their  destination.  U.  S.  v. 
Hart,  (1896)  74  Fed.  Rep.  724;  U.  8.  r.  Mur- 
phy, (1898)  84  Fed.  Rep.  609. 

The  fact  that  the  men  were  transported, 
and  the  arms  and  ammunitions  carried  in 
boxes  as  merchandise,  upon  the  same  ship 
does  not  constitute  a  military  enterprise  or 
expedition  within  the  meaning  of  the  stat- 
ute. U.  8.  V.  Nunez,  (1896)  82  Fed.  Rep. 
699;  U.  S.  V.  O'Brien,  (1896)  75  Fed.  Rep. 
900;  U.  8.  V.  Wiborg,  (1896)  73  Fed.  Rep.  159. 

Existence  of  ^cpedition  a  question  oi  fact. 
—  It  is  for  the  jury  to  determine  whether  or 
not  a  body  of  men  constitute  a  military 
enterprise  or  expedition  within  the  prohibi- 
tion of  the  statute.  U.  8.  v,  Hughes,  ( 1896) 
75  Fed.  Rep.  267;  Hart  i?.  U.  8.,  (G.  C.  A. 
1898)  84  Fed.  Rep.  799;  U.  8.  t?.  Murphy, 
(1898)  84  Fed.  Rep.  609. 

Burden  of  proof.  —  To  convict  persons  un- 
der this  statute  it  is  necessary  that  the 
government  shall  have  proved  beyond  a 
reasonable  doubt  that  there  was  a  military 
expedition  or  enterprise  within  the  prohibi- 
tion of  the  statute  and  that  the  defendants 
knew  of  its  nature  before  they  left  the 
United  8tates.  Wiborg  17.  U.  8.,  (1896)  163 
U.  8.  632;  U.  8.  17.  O'Brien,  (1896)  75  Fed. 
Rep.  900;  U.  8.  v.  Murphy,  (1898)  84  Fed. 
Rep.  609. 

To  warrant  a  verdict  of  guilty  under  this 
statute  the  jury  must  be  satisfied  beyond  a 
reasonable  doubt  by  the  proofs  in  the  case 
that  the  defendants,  within  the  jurisdiction 
of  the  United  States,  began  or  set  on  foot. 
or  provided  the  means  for,  a  military  expe- 
dition or  enterprise,  and  that  this  expedition 
or  enterprise  was  to  be  carried  on  from  the 
United  States  against  the  territory  or  domin- 
ions of  the  foreign  power  specified  in  the  in- 
dictment. U.  8.  17.  Pena,  (1895)  69  Fed. 
Rep.  983. 

SufiSciency  of  evidence  to  show.  —  ''This 
body  of  men  went  on  board  a  tug  loaded 
with  arms;  were  taken  by  it  thirty  or  forty 
miles  and  out  to  sea;  met  a  steamer  outside 
the  three  mile  limit  by  prior  arrangement; 
boarded  her  with  the  arms,  opened  the  boxes, 
and  distributed  the  arms  among  themselves; 
drilled  to  some  extent;  were  apparently  of- 
ficered; and  then,  as  preconcerted,  disem- 
barked to  effect  an  armed  landing  on  the 
coast  of  Cuba.  The  men  and  the  arms  and 
ammunition  came  together;  the  arms  and 
ammunition  were  under  the  control  of  the 
men;  the  elements  of  the  expedition  were 
not  only  '  capable  of  proximate  combination 
into  an  organized  whole,'  but  were  combined 
or  in  process  of  combination:  there  was  con- 
cert of  action;  they  had  their  own  pilot  to 
the  common  destination;  they  landed  them- 
selves and  their  munitions  of  war  together 
by  their  own  efforts.  It  may  be  that  they  in- 
tended to  separate  when  they  reached  the 
insurgent  headquarters,  but  the  evidence 
tended  to  show  that  until  that  time  they  in- 
tended to  stand  together  and  defend  them- 
selves if  necessary.  From  that  evidence  the 
jury  had  a  right  to  find  that  this  was  a 
military  expedition  or  enterprise  under  thfl 
statute."  Wiborg  i?.  U.  8.,  (1896)  163  U.  & 
632. 
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Where  it  appears  that  men  proceeded  from 
the  United  States  and  went  aboard  the  vessel 
in  a  body,  that  arms  and  ammunition  and 
other  equipment  were  in  their  possession  and 
subject  to  their  control  and  use, '  that  they 
armed  and  uniformed  themselves  and  drilled, 
and  declared  their  intention  to  fight  against 
a  specified  foreign  government,  and,  upon  the 
proposal  being  made  that  they  should  go 
on  an  expedition,  which  proposal  was  made 
after  they  had  ncared  their  destination, 
neither  expressed  surprise  nor  asked  any 
explanation  of  the  purpose  of  the  expedition, 
but  instantly  signified  their  willingness  to 
go,  the  evidence  shows  a  milita^  enterprise 
or  expedition  within  the  meaning  of  the 
statute.  The  Laurada,  (1898)  85  Fed.  Rep. 
760. 

Where  the  defendant  takes  aboard  either 
men  or  their  arms,  or  both,  for  transporta- 
tion to  a  foreign  country,  and  the  men  en- 
gage in  drilling  and  the  use  of  arms  while 
on  board,  and  he  extinguishes  the  lights  on 
his  vessel  and  approaches  the  coast  of  their 
destination  at  night,  and  allows  the  use  of 
a  boat  for  the  purpose  of  landing  the  men, 
tliere  is  probable  cause  for  his  commitment 
on  the  ground  of  violation  of  the  statute. 
U.  S.  V.  Hughes,  (1895)   70  Fed.  Rep.  972. 

If  the  arms  were  opened  on  board  the  ship 
and  the  men  armed  before  landing  in  the  for- 
eign country  and  were  drilled  during  the 
▼oyage  and  landed  with  the  arms,  the  jury 
is  justified  in  finding  that  the  expedition  was 
military.  U.  S.  i'.  Nunez,  (1896)  82  Fed. 
Rep.  599. 

Secrecy  as  evidence.  —  WHiile  secret  means 
and  deceptive  or  mysterious  proceedings  may 
aid  in  fixing  the  character  or  nature  of  the 
act,  they  are,  standing  alone,  insufficient  to 
show  a  violation  of  the  statute.  U.  S.  v. 
Ybanez,  (1892)  53  Fed.  Rep.  536;  U.  S. 
V.  Hart,  (1896)   74  Fed.  Rep.  724;  U.  S.  v. 


O'Brien,   (1896)   75  Fed.  Rep.  900;  U.  S.  V. 
Nunez,  (1896)  82  Fed.  Rep.  599. 

Declarations  of  any  of  the  members  of  the 
expedition  made  in  furtherance  of  the  com- 
mon object  and  forming  a  part  of  the  re9 
gestcBy  may  be  given  in  evidence  against  the 
others.  Wiborg  t?.  U.  S.,  (1896)  163  U.  8. 
632. 

.  Jurisdiction.  —  Where  there  is  no  proof 
that  any  military  expedition  or  enterprise 
was  begun  or  set  on  foot  within  the  territory 
of  the  United  States,  but  sufficient  proof  to 
show  that  such  steps  were  taken  on  the  high 
seas,  the  place  of  trial  of  the  offender  is  the 
district  where  he  is  found  or  into  which  he  is 
first  brought,  and  not  the  district  in  which  the 
voyage  originated.  U.  S.  v,  Hughes,  (1895) 
70  Fed.  Rep.  972. 

Place  of  commission.  —  The  guilty  purpose 
must  be  proved  and  the  guilty  acts  to  be  all 
done  within  the  district  in  which  the  trial 
is  held.  U.  S.  v,  O'SuUivan,  (1851)  27  Fed. 
Cas.  No.  15,975. 

Sufficiency  of  indictment.  —  "The  statute 
does  not  make  these  particulars  a  part  of 
the  description  of  the  offense,  but  the  defini- 
tion given  imports  a  criminal  knowledge  and 
intent  in  those  committing  it.  To  begin  or 
set  on  foot,  or  supply  means  for  a  military 
expedition  from  the  United  States  to  be  car- 
ried on  against  a  nation  at  peace  with  the 
United  States,  as  already  intimated,  implies 
in  those  concerned  in  such  an  adventure,  a 
purpose  and  intention  to  do  that  act  under- 
standingly  and  intentionally,  which  is  pro- 
nounced by  the  law  to  be  a  crime.  No  fur- 
ther charge  of  a  criminal  design  can  be  re- 
quired, when  not  exacted  by  the  terms  of 
the  statute,  than  to  state  a  course  of  conduct 
necessarily  importing  a  purpose  to  do  those 
acts  which  are  forbidden  by  law."  U.  S.  v, 
O'SuUivan,  (1851)  9  N.  Y.  Leg.  Obs.  257,  27 
Fed.  Cas.  No.  15,974. 


Sec.  5287.  [^Enforcement  of  foregoing  provisions,']  The  district  courts 
shall  take  cognizance  of  all  complaints,  by  whomsoever  instituted,  in  cases  of 
captures  made  within  the  waters  of  the  United  States,  or  within  a  marine  league 
of  the  coasts  or  shores  thereof.  In  every  case  in  which  a  vessel  is  fitted  out 
and  armed,  or  attempted  to  be  fitted  out  and  armed,  or  in  which  the  force  of 
any  vessel  of  war,  cruiser,  or  other  armed  vessel  is  increased  or  augmented,  or 
in  which  any  military  expedition  or  enterprise  is  begun  or  set  on  foot,  contrary 
to  the  provisions  and  prohibitions  of  this  Title ;  and  in  every  case  of  the  capture 
of  a  vessel  within  the  jurisdiction  or  protection  of  the  United  States  as  before 
defined ;  and  in  every  case  in  which  any  process  issuing  out  of  any  court  of 
the  United  States  is  disobeyed  or  resisted  by  any  person  having  the  custody  of 
any  vessel  of  war,  cruiser,  or  other  armed  vessel  of  any  foreign  prince  or  state, 
or  of  any  colony,  district,  or  people,  or  of  any  subjects  or  citizens  of  any  foreign 
prince  or  state,  or  of  any  colony,  district,  or  people,  it  shall  be  lawful  for  the 
President,  or  such  other  person  as  he  shall  have  empowered  for  that  purpose, 
to  employ  such  part  of  the  land  or  naval  forces  of  the  United  States,  or  of 
the  militia  thereof,  for  the  purpose  of  taking  possession  of  and  detaining  any 
fioed  vessel,  with  her  prizes,  if  any,  in  order  to  the  execution  of  the  prohibitions 
and  penalties  of  this  Title,  and  to  the  restoring  of  such  prizes  in  the  cases  in 
whidi  restoration  shall  be  adjudged;  and  also  for  the  purpose  of  preventing 
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the  carrying  on  of  any  such  expedition  or  enterprise  from  the  territories  or 
jurisdiction  of  the  United  States  against  the  territories  or  dominions  of  any 
foreign  prince  or  state,  or  of  any  colony,  district,  or  people  with  whom  the 
United  States  are  at  peace.      [i2.  £•.] 


Act  of  April  20,  1818,  ch.  88,  3  Stat.  L. 
449. 

This  section  was  amended  by  the  Act  of 
Feb.  18,  1875,  ch.  80,  18  Stat.  L.  320,  by  in- 
serting as  the  first  sentence  thereof  the  first 
thirty -five  words  appearing  in  the  section  as 
given  above. 

Whan  power  may  be  exercised.  —  The 
power  intrusted  to  the  President  by  this  sec- 
tion is  manifestly  intended  to  be  exercised 
only  when,  by  the  ordinary  process  or  exer- 
cise of  civil  authority,  the  purpose  of  the  law 
cannot  be  accomplished.  Gelston  v,  Hoyt, 
(1818)   3  Wheat.   (U.  S.)   246. 

As  precautionary  measure.  —  Where  a 
military  force  is  employed  carrying  out  the 
provisions  of  this  section  the  officer  in  charge 
thereof  may  seize  property  as  a  precaution- 
ary measure  to  prevent  an  intended  violation 
of  the  statute  and  retain  it  until  it  can  be 
turned  over  to  the  proper  authorities  for  legal 
action.  In  such  a  case  he  may  seize  a  vessel 
consigning  arms  and  equipments  intended  for 
the  use  of  a  prohibited  expedition  even 
though  the  vessel  is  not  intended  to  leave  the 
jurisdiction  of  the  United  States  but  merely 
to  deliver  the  goods  to  another.  Stoughton 
V.  Dimick,  (1865)  3  Blatchf.  (U.  S.)  356,  23 
Fed.  Cas.  No.  13,500. 

To  prevent  plunder.  —  The  authority  given 
by  this  section  to  employ  any  military  forces 
may  be  exercised  where  an  armed  body  of 
men  is  organized  with  a  view  to  invade  the 
territory  of  a  people  with  whom  the  United 
States  are  at  peace  and  to  forcibly  resist  the 


public  authorities  of  that  government  al- 
though the  ultimate  object  of  such  a  body  is 
plunder.  Suppressions  of  Unlawful  Organi- 
zations, (1881)  17  Op.  Atty.-Gen.  242. 

Power  limited  by  terms  of  statute.  —  In 
terms  the  section  is  confined  to  the  employ- 
ment of  the  military  and  navy  forces  aod 
there  is  neither  public  policy  nor  principle  to 
justify  an  eictension  of  the  power  beyond  the 
terms  in  which  it  is  given.  Gelston  v.  Hoyt, 
(1818)  3  Wheat.  (U.  S.)  246. 

Detention  not  a  taking  without  dns 
process.  —  The  detention  of  a  vessel  in  port 
by  the  President,  under  the  Act  of  April  20, 
1818,  3  Stat.  L.  447,  is  not  a  taking  and  use 
of  private  property  for  public  purposes 
within  the  meaning  of  the  Constitution,  but 
is  an  arrest  by  "due  process  of  law."  Gra- 
ham's Case,  (1866)  2  Ct.  a.  327. 

Protection  of  officer  making  seisuie.— 
Whenever  the  power  granted  by  this  seel  ion 
is  exercised,  all  persons  who  act  in  obedience 
to  the  executive  instructions  in  cases  within 
the  Act  are  completely  justified  in  taking 
possession  of  and  detaining  the  offending  ves- 
sel and  are  not  responsible  in  damages  for 
any  injury  which  the  party  may  suffer  by 
the  use  of  such  proceeding.  Gelston  «?.  Hoyt, 
(1818)  3  W^heat.  (U.  S.)  246. 

The  plea  of  justification  to  a  seizure  under 
this  Act  is  sufficient  if  it  alleges  that  the 
President  employed  the  force  of  which  the 
seizor  was  a  part  in  the  manner  authorized 
by  the  Act.  Gelston  v.  Hoyt,  (1818)  3 
Wheat.  (U.  S.)  246. 


Sec.  5288.  [Compelling  foreign  vessels  to  depart,']  It  shall  be  lawful  for 
the  President,  or  such  person  as  he  shall  empower  for  that  purpose,  to  employ 
such  part  of  the  land  or  naval  forces  of  the  United  States,  or  of  the  militia 
thereof,  as  shall  be  necessary  to  compel  any  foreign  vessel  to  depart  the  United 
States  in  all  cases  in  which,  by  the  laws  of  nations  or  the  treaties  of  the  United 
States,  she  ought  not  to  remain  within  the  United  States.      [R.  8."] 


Act  of  April  20,  1818,  ch.  88,  3  Stat.  L. 
449. 

Grounds  for  exercise  of  power.  — "  The  au- 
thority of  the  President  to  employ  the  naval 
forces  of  the  United  States,  conferred  by  the 
eighth  section  of  the  Act  [of  April  20,  1818], 
will  be  dependent  upon  the  resistance  to  the 


execution  of  the  process  of  the  courts  of  the 
United  States  on  board  of  the  steamers,  and 
to  the  refusal  of  their  commanders,  if  their 
force  has  been  augmented  or  increased,  to  dis- 
charge therefrom  such  augmentation  or  in- 
crease." Violation  of  Neutrality  Act,  (1844) 
4  Op.  Atty.-Gen.  336. 


Sec.  5289.  [Armed  vessels  to  give  bond  on  clearance.']  The  owners  or 
consignees  of  every  armed  vessel  sailing  out  of  the  ports  of  the  United  State-s 
belonging  wholly  or  in  part  to  citizens  thereof,  shall,  before  clearing  out  the 
same,  give  bond  to  the  United  States,  with  sufficient  sureties,  in  double  the 
amount  of  the  value  of  the  vessel  and  cargo  on  board,  including  her  armament, 
conditioned  that  the  vessel  shall  not  be  employed  by  such  owners  to  cruise  or 
commit  hostilities  against  the  subjects,  citizens,  or*  property  of  any  foreign 
prince  or  state,  or  of  any  colony,  district^  or  people,  with  whom  the  United 
States  are  at  peace,      [i?.  S.] 

Act  of  April  20,  1818,  ch.  88,  3  Stat.  L.  449. 
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Sec.  5290.  {Detention  hy  collectors  of  customs.^  The  several  collectors 
of  the  customs  shall  detain  any  vessel  manifestly  built  for  warlike  purposes, 
and  about  to  depart  the  United  States,  the  cargo  of  which  principally  consists 
of  arms  and  munitions  of  war,  when  the  number  of  men  shipped  on  board,  or 
other  circumstances,  render  it  probable  that  such  vessel  is  intended  to  be  em- 
ployed by  the  owners  to  cruise  or  commit  hostilities  upon  the  subjects,  citizens, 
or  property  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people 
with  whom  the  United  States  are  at  peace,  until  the  decision  of  the  President 
ip  aad  thereon,  or  until  the  owner  gives  such  bond  and  security  as  is  required 
of  the  owners  of  armed  vessels  by  the  preceding  section.      [22.  S.^ 

friendly  power.  It  is  not  enough  that  it  was 
the  purpose  of  the  intended  voyage  of  the 
vessel  to  transport  arms  and  ammunitions  of 
war  for  the  use  of  an  insurrectionary  p»urty 
in  the  territory  of  a  friendly  power.  Hen- 
dricks 17.  Gonzalez,  (C.  C.  A.  1896)  67  Fed. 
Rep.  351. 

Power  to  require  bond.  —  See  International 
Law,  (1895)  21  Op.  Atty.-Gen.  273. 

The  vessel  which  has  been  prematurely  and 
without  probable  cause  libeled  for  violation 
of  the  neutrality  laws,  but  in  regard  to  which 
there  are  suspicious  circumstances,  should  be 
released  upon  the  giving  of  bond  by  the 
owners.  The  Steamship  R.  R.  Cuyler,  (1867) 
12  Op.  Atty.-Gen.  113. 

Time  for  filing  libel.  —  A  libel  under  this 
section  is  prematurely  filed  if  filed  before  the 
decision  of  the  President  is  had,  as,  under 
the  express  provisions  of  the  statute,  only  a 
detention  of  the  vessel  is  authorized  until  the 
decision  of  the  President  is  made.  The 
Steamship  R.  R  Cuyler,  (1867)  12  Op.  Atty.- 
Gen.  113. 


Act  of  April  20,  1818,  cfa.  88,  3  Stat.  L. 
450. 

Ciicvmstances  warranting  detention.  — 
Under  the  statute  the  vessel  may  not  be  de- 
tained, although  manifestly  built  for  warlike 
purposes,  and  about  to  depart  from  the 
IJnited  States,  unless  circumstances  render  it 
probable  that  it  is  Intended  to*  be  employeil 
by  the  owners  to  commit  hostilities  against 
some  power  at  peace  with  the* United  States. 
U.  S.  V.  Quincy,  (1832)  6  Pet  (U.  S.)  445. 

This  provision  does  not  authorize  the  de- 
tention of  a  vessel  not  manifestly  built  for 
warlike  purposes,  but  merely  an  ordinary 
merchant  steamship.  Nor  is  the  fact  that  a 
vessel  has  been  equipped  with  armament, 
ammunition,  and  other  supplies  suited  for  a 
war  vessel  sufficient  to  justify  the  detention 
of  the  vessel  by  the  collector.  The  Steam- 
ship R  R.  Cuyler,  (1867)   12  Op.  Atty.-Gen. 

iia 

The  number  of  men  shipped  on  board  or 
other  circumstances  must  render  it  probable 
that  she  is  intended  to  engage  in  naval  war- 
fare against  the  subjects  or  property  of  a 


Sec.  5291.  \_ConstriLction  of  this  Title,]  The  provisions  of  this  Title 
shall  not  be  construed  to  extend  to  any  subject  or  citizen  of  any  foreign  prince, 
state,  colony,  district,  or  people  who  is  transiently  within  the  United  States, 
and  enlists  or  enters  himself  on  board  of  any  vessel  of  war,  letter  of  marque,  or 
privateer,  which  at  the  time  of  its  arrival  within  the  United  States  was  fitted 
and  equipped  as  such,  or  hires^  or  retains  another  subject  or  citizen  of  the  same 
foreign  prince,  state,  colony,  district,  or  people,  who  is  transiently  within  the 
United  States,  to  enlist  or  enter  himself  to  servo  such  foreign  prince,  state, 
colony,  district,  or  people,  on  board  such  vessel  of  war,  letter  of  marque,  or 
privateer,  if  the  United  States  shall  then  be  at  peace  with  such  foreign  prince, 
state,  colony,  district,  or  people.  Nor  shall  they  be  construed  to  prevent  the 
prosecution  or  punishment  of  treason,  or  of  any  piracy  defined  by  the  laws  of 
the  United  States.      [R.  S.] 


Act  of  April  20,  1818,  ch.  88,  3  Stat.  L. 
448.450. 

This  section  was  amended  by  the  Act  of 
Feb.  27, 1877,  ch.  69,  19  Stat.  L.  252,  by  strik- 
ing out  the  word  "  enlist,"  and  inserting  in 
place  thereof  the  word  "  enlists "  as  above 
given. 

Under  this  provision  there  is  no  prohibition 


Attached  to  the  enlistment  of  seamen  for 
marine  service  on  board  the  steamers  of  a 
foreign  country  in  a  port  of  the  United  Sta  tes 
where  the  persons  so  enlisted  are  subjects  of 
Fuch  foreign  government  transiently  within 
the  United  States.  Violation  of  Neutrality 
Act,  (1844)  4  Op.  Atty.-Gen.  336. 
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S.  8.  1778.   Taking  Oaihs^  Acknowledgments ^  etc.y  378. 
Act  of  Aug.  IS,  1^6,  ch,  304,  379. 

Taking  Depositions^  etc,^  379. 
Act  of  yune  7,  1878,  ch,  162^  379. 

Appointment  of  Commissioners  of  Deeds  and  Notaries  for  District  sf 
Columbia  —  Term  of  Office^  379. 
Act  of  March  22^  1902,  ch,  27 j,  380. 

Acknowledgment  of  Deeds^  etc.,  in  Philippine  Islands  and  Porto  Ric0  of 
Lands^  etc,  in  Territories,  380. 

CROSS-REFERENCES. 

Taking  of  Depositions,  see  EVIDENCE,  vol.  3,  p.  8. 
Protest  of  National  Bank  Notes,  see  NA  TIONAL  BANKS,  ante,  p.  75. 
Appointment  in  Territories,  see  TERRITORIES. 
In  Indian  Territory,  see  INDIANS,  vol.  3,  p.  321. 
Acknowledgment  of  Assignment  of  Patent,  see  PA  TENTS. 

Authorities  of  Secretaries  of  Legations  and  Consular  Officers  to  Act  as,  see  DIPIO 
MATIC  AND  CONSULAR  OFFICERS,  vol.  2,  p.  812. 


S8C.  1778.  {Taking  oaths,  acknowledgments,  etc.'\  In  all  cases  in  which, 
under  the  laws  of  the  United  States,  oaths  or  acknowledgments  may  now  be 
taken  or  made  before  any  justice  of  the  peace  of  any  State  or  Territory,  or  in 
the  District  of  Columbia,  they  may  hereafter  be  also  taken  or  made  by  or  before 
any  notary  public  duly  appointed  in  any  State,  district,  or  Territory,  or  any  of 
the  'commissioners  of  the  circuit  courts,  and,  when  certified  under  the  hand 
and  oflScial  seal  of  such  notary  or  commissioner,  shall  have  the  same  force  and 
,  effect  as  if  taken  or  made  by  or  before  such  justice  of  the  peace.      [R.  5.] 


Act  of  Sept;  16,  1850,  ch.  52,  0  Stat.  L. 
458;  Act  of  July  29,  1854,  ch.  159,  10  Stat. 
L.  315. 

Power  to  administer  oath.  —  There  is  no 
statute  conferring  a  general  authority  on 
notaries  to  administer  oaths  in  all  oases 
where,  by  the  laws  of  the  United  States,  they 
are  required.  U.  S.  v.  HaU,  (1889)  131  U.  S. 
50. 

A  notary  public  commissioned  by  a  state 
had  no  authority  under  this  statute  nor  under 
the  Act  of  1876,  ch.  304,  nor  at  any  time  be- 
fore the  Act  of  Feb.  26,  1881,  ch.  82,  to  ad- 
minister the  oath  required  by  section  5.211 
to  be  made  by  the  officer  of  a  national  bank 
verifying  the  return  made  by  the  bank  to  the 


comptroller  of  the  currency,    U.  S.  v.  Cartii, 

(1882)  107  U.  S.  674.    Compare  U.  S.  «.Nerie, 

(1883)  14  Fed.  Rep.  767. 
"  In  the  case  of  U.  S.  v.  Curtis,  (1882)  IW 

U.  S.  671,  this  court,  after  very  careful  ex- 
amination of  the  statutes  on  the  subject  of 
the  powers  of  notaries  public  to  administer 
oaths,  declared  that  no  such  general  power 
existed,  and  that  up  to  the  Act  of  Feb.  26. 
1881,  ch.  82,  21  Stat.  L.  352,  a  notary  publie 
had  no  authority  under  any  law  of  tbe 
United  States  to  administer  the  oath  to  an 
officer  of  a  national  bank  in  the  declaratioa 
or  statement  in  a  report  required  by  aectioB 
5211  of  the  T^evised  Statutes."  U.  &  r.  BiB, 
(1889)    131  U.  S.  60. 
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Aet  of  June  7,  1878. 


la  Circuit  Courts.  —  In  section  1778  the 
power  which  was  formerly  granted  notaries 
by  the  proyision  of  Laws  of  1854,  ch.  159, 
sec  2,  of  administering  oaths  in  the  Circuit 
Courts  of  the  United  States  was  omitted. 


By  the  Act  of  Aug.  16.  1876,  ch.  304,  this 
power  was  again  conferred  iwon  notaries. 
Buerk  v.  Inhaeuser,  (1876)  4  Fed.  Gas.  No. 
2,107a. 


Aa  act  to  proride  for  the  appointment  of  commissioners  for  taking  affidavit^  te.,  for  the 

courts  of  the  United  States. 

\A€t  ot  Aug,  IS,  1S76,  ch.  804,  19  Stat.  L.  206.2 

ITaking  depositions,  etc.]  That  notaries  public  of  the  several  States, 
Territories,  and  the  District  of  Columbia  be,  and  they  are  hereby,  authorized 
to  take  depositions,  and  do  all  other  acts  in  relation  to  taking  testimony  to  be 
used  in  the  courts  of  the  United  States,  take  acknowledgments  and  aflSdavits,  in 
the  same  manner  and  with  the  same  effect  as  commissioners  of  the  United 
States  circuit  court  may  now  lawfully  take  or  do.      [19  Stat.  L.  £06.] 

courts  of  the  United  States  would  deem  such 
an  attestation  indispensable,  especially  as  the 
laws  of  the  state  expressly  provide  that  no 
such  certification  is  necessary  to  the  validity 
or  sufficiency  of  any  oath,  affirmation,  or  affi- 
davit." In  re  Donnelly,  (1881)  6  Fed.  Rep. 
783. 

This  statute  differs  from  some  prior  stat- 
utes relating  to  the  powers  of  notaries  to 
take  testimony  and  to  take  acknowledgments 
and  affidavits,  in  that  it  does  not  in  terms 
require  the  signature  and  authority  of  the 
notary  to  be  attested  hj  his  official  seal. 
"  Under  this  statute,  while  a  court  of  the 
United  States  may  doubtless  make  any  rea- 
sonable rule  to  ascertain  the  authenticity  of 
the  notary's  signature,  ss  by  requiring  hia 
seal  to  be  affixed  or  a  certificate  of  a  state 
officer  to  his  sppointment  and  authority  as 
such  notary,  yet  it  would  seem  that  any  such 
evidence  in  addition  to  his  official  signature 
would  be  required  not  to  make  the  act  of  the 
notary  valid,  but  simply  to  satisfy  the  court 
of  the  fact  that  the  certifying  officer  was  a 
notary;  and  if  the  court  is  satisfied  with  the 
official  signature  of  the  notary,  I  do  not  see 
how  any  other  court  can  question  the  regu- 
larity of  -its  action.  The  seal  was  not  neces- 
sary under  this  statute  to  a  due  verification, 
and  if  the  affixing  of  the  seal  were  the  proper 
and  customary  mode  of  proving  to  the  court 
the  notary's  official  character,  the  irregular- 
ity of  the  absence  of  such  proof  would  not 
vitiate  the  process.  At  most  it  would  be  a 
mere  irregularity  which  cannot  be  availed  of 
after  decree,  even  in  case  of  a  judgment  by 
default."  The  Tug  R  W.  Gorgas,  (1879)  10 
Ben.  (U.  S.)  460,  8  Fed.  Cas.  No.  4^85. 


Enlargement  of  powers.  —  The  powers  of 
notaries  were  greatly  enlarged  by  this  stat- 
ute. From  the  terms  of  the  statute  it  is 
manifest  that  Congress  designed  to  confer 
upon  them  the  same  authority  in  regard  to 
taking  testimony  and  affidavits  to  be  used 
in  the  courts  of  the  United  States  as  was 
then  possessed  by  the  commissioners  of  the 
Circuit  Court.  In  re  Donnelly,  (1881)  5  Fed. 
Kep.  783.  See*  also  U.  S.  v.  Neale,  (1883)  14 
Fed.  Rep.  767. 

Verification  of  bankrupt's  schedule. — The 
provision  of  this  statute  authorizing  notaries 
public  to  take  depositions  and  do  all  other 
acts  in  relation  to  taking  testimony  to  be 
used  in  the  courts  of  the  United  States,  and 
to  take  acknowledgments  and  affidavits  in 
the  same  manner  and  with  the  same  effect  as 
commissioners  of  the  Circuit  Court,  author- 
izes a  notary  to  verify  schedules  filed  by  a 
bankrupt  in  bankruptcy  proceedings.  In  re 
Bailey,  (1876)  15  Nat.  Bankr.  Reg.  48,  2  Fed. 
Cas.  No.  727. 

In  criminal  cases.  — The  provisions  of  this 
statute  placing  notaries  on  the  footing  of 
commissioners  in  respect  to  depositions  and 
affidavits  applies  only  to  civil  causes,  as  com- 
missioners have  no  general  powers  in  respect 
to  depositions  and  affidavits  in  criminal  pro- 
ceedings. Therefore  a  notary  public  has  no 
power  to  administer  a  certified  oath  to.  a 
summary  complaint  or  an  assault  upon  the 
high  seas.  U.  S.  v.  Smith,  (1883)  17  Fed. 
Rep.  511. 

Seal.  —  "This  statute,  unlike  the  Act  of 
1874,  is  silent  as  to  such  officers  attesting 
their  acta  by  their  official  seal.  It  is,  there- 
fore, doubtful  whether  in  this  district  the 


Sbc.  5.  [Appointment  of  commissioners  of  deeds  and  notaries  for  District 
of  Columbia  —  term  of  office.]  The  President  of  the  United  States  is  hereby 
authorized  to  appoint  as  many  commissioners  of  deeds  throughout  the  United 
States  as  he  may  deem  necessary,  with  powers  to  take  the  acknowledgment  of 
deeds  for  the  conveyance  of  property  within  the  said  District,  administer  oaths, 
and  take  depositions  in  cases  pending  in  the  courts  of  said  District  in  the  man* 
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ner  prescribed  by  law ;  to  whose  acts,  properly  attested  by  their  hands  and  seals 
of  office,  full  faith  and  credit  shall  be  given.  The  President  shall  also  have 
power  to  appoint  such  number  of  notaries  public,  residents  of  said  District,  as 
in  his  discretion  the  business  of  the  District  may  require ;  said  commissioners 
of  deeds  and  notaries  public  to  hold  their  offices  for  the  period  of  five  years, 
removable  at  discretion.      [20  Stat.  L.  101.^ 

pointed  for  the  District  of  Columbia  goes  to 
a  foreign  country  outside  of  the  limito  for 
which  he  is  appointed  he  loses,  while  absent, 
his  official  character,  and  in  the  absence  of  a 
statute  to  the  contrary  cannot  take  acknowl- 
edgments of  deeds,  while  so  absent,  for  prop- 
er^ situated  in  the  District  of  Columbia. 
Notary  Public,   (1887)    19  Op.  Atty.-Gen.  81. 


This  is  from  the  Act  of  June  7,  1878,  ch. 
162,  *'  An  Act  regulating  the  appointment  of 
justices  of  the  peace,  commissioners  of  deeds, 
and  constables  within  and  for  the  District  of 
Columbia,  and  for  other  purposes." 

Powers  confinad  to  district.  —  The  office  of 
noitary  public  being  a  locaJ  one,  and  a  tak- 
ing of  acknowledgments  of  deeds  by  him  be- 
ing a  judicial  act,  when  a  notary  public  ap- 


An  Act  For  the  acknowledgment  of  deeds  and  other  instruments  in  the  Philippine  lalaiidi 
and  Porto  Rico  affecting  land  situate  in  the  District  of  Columbia  or  any  Territory  of 
the  United  States. 

[Act  of  March  22,  1902,  ch.  273,  32  Stat.  L.  8S.'\ 

[Acknowledgment  of  deeds,  etc.,  in  Philippine  Islands  and  Porto  Rico  of 
lands,  etc.,  in  Territories.']  That  deeds  and  other  instruments  affecting  land 
situate  in  the  District  of  Columbia  or  any  Territory  of  the  United  States  may 
be  acknowledged  in  the  Philippine  Islands  and  Porto  Eico  before  any  notaiy 
public  appointed  therein  by  proper  authority  or  any  officer  therein  who  has 
ex  officio  the  powers  of  a  notary  public :  Provided,  That  the  certificate  by  such 
notary  in  the  Philippine  Islands  or  in  Porto  Rico,  as  the  case  may  be,  shall  be 
accompanied  by  the  certificate  of  the  attorney-general  of  Porto  Rico  or  the 
governor  or  attorney-general  of  tlie  Philippine  Islands  to  the  effect  that  the 
notary  taking  said  acfaiowledgment  was  in  fact  the  officer  he  purported  to  be. 
[SZ  Stat.  L.  88.] 


OATHS. 

See  CONGRESS;  JUDICIAL  OFFICERS;  JURIES;  NO  T ARIES  PUB- 
LIC; PUBLIC  OFFICERS;  PERJURY;  and  consult  the  General  Index. 
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OBSCENITY. 

K.  B*  5389.   Circulation  of  Obscene  Literature^  381. 
Act  of  Feb,  8y  iSgj,  ch,  172,  381. 

Interstate    Traffic  tn   Obscene  Literature^   Pictures^   etc,^  Prohibited — 
Penalty^  381. 

CROSS-REFEBENC  BS. 

Importation  of  Obscene  Matter,  etc.,  see  IMPORTS  AND  EXPORTS,  vol.  3,  p.  316 
Mailing,  etc,  of  Obscene  Matter,  see  POSTAL  SERVICE. 

Aiding   in  Importing   Obscene  Literature  or  in    Trading   Therein,    see  PUBLIC 
OFFICERS. 


SSC.  5389.  [Circulation  of  obscene  literaJture.]  Every  person  who,  vsrithiii 
the  District  of  Columbia  or  any  of  the  Territories  of  the  United  States,  or 
other  place  within  the  exclusive  jurisdiction*  of  the  United  States,  ^ells,  or 
lends,  or  gives  away,  or  in  any  manner  exhibits,  or  offers  to  sell,  or  to  lend,  or 
to  give  away,  or  in  any  manner  to  exhibit,  or  otherwise  publishes  or  offers  to 
publish  in  any  manner,  or  has  in  his  possession,  for  any  such  purpose,  any 
obecene  book,  pamphlet,  paper,  writing,  advertisement,  circular,  print,  picture, 
drawing,  or  other  representation,  figure,  or  image  on  or  of  paper  or  other 
material,  or  any  cast,  instrument,  or  other  articles  of  an  immoral  nature,  or 
any  drug  or  medicine,  or  any  article  whatever,  for  the  prevention  of  conception, 
or  for  causing  unlawful  abortion,  or  who  advertises  the  same  for  sale,  or  writes 
or  prints,  or  causes  to  be  written  or  printed,  any  card,  circular,  book,  pamphlet, 
advertisement,  or  notice  of  any  kind,  stating  when,  where,  how,  or  of  whom,  or 
by  what  means,  any  of  the  articles  in  this  section  hereinbefore  mentioned  can 
be  purchased  or  obtained,  or  manufactures,  draws,  or  prints,  or  in  any  wise 
makes  any  of  such  articles,  shall  be  imprisoned  at  hard  labor  in  the  penitentiary 
for  not  less  than  six  months  nor  more  than  five  years  for  each  offense,  or  fined 
not  less  than  one  hundred  dollars  nor  more  than  two  thousand  dollars,  witli 
costs  of  court      [R.  8.] 

Act  of  March  3,  1873,  ch.  258,  17  Stat.  L.  does  it  forbid  the  possession  of  the  same,  but 
598.  possession  with  intent  to  publish;  thus  show- 
Preparation  and  possession  of  obscene  mat-  ing  clearly  that  Congress  did  not  intend  that 
ter.  —  "This  section  [Act  of  March  3,  1873,  the  preparation  of  a  paper  or  writing  should 
jh.  258,  sec.  1]  does  not  punish  the  prepa-  be  regarded  as  the  publication  of  it."  U  S. 
^tion  of  an  obscene  paper  or  writing,  but  v,  Williams,  (1880)  3  Fed.  Rep.  484. 
the  publishing  it  after  it  is  prepared;  nor 


An  Act  To  prevent  the  carrying  of  obscene  literature  and  articles  designed  for  indecent  apd 
immoral  use  from  one  State  or  Territory  into  another  State  or  Territory. 

[Act  of  Feb.  S,   1897,  ch.   172,  29  Stat.  L.  S12.2  4 

[Interstaie  traffic  in  obscene  Uterainre,  pictures,  etc.,  prohibited  — 
penalty.]  That  it  shall  he  unlawful  for  any  person  to  deposit  with  any  express 
company  or  other  common  carrier  for  carriage  from  one  State  or  Territory  of 
the  United  States  or  the  District  of  Columbia  to  any  other  State  or  Territory  of 
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the  United  States  or  the  District  of  Columbia  any  obscene,  lewd,  or  lascivious 
book,  pamphlet,  picture,  paper,  letter,  writing,  print,  or  other  matter  of  in- 
decent character,  or  any  article  or  thing  designed  or  intended  for  the  prevention 
of  conception  or  procuring  of  abortion,  or  any  written  or  printed  card,  letter, 
circular,  book,  pamphlet,  advertisement,  or  notice  of  any  kind  giving  informa- 
tion, directly  or  indirectly,  where,  how,  or  of  whom,  or  by  what  means  any  of 
the  hereinbefore  mentioned  articles,  matters,  or  things  may  be  obtained  or 
made;  and  any  person  who  shall  knowingly  deposit,  or  cause  to  be  deposited, 
with  any  express  company  or  other  common  carrier  for  carriage  from  one  State 
or  Territory  of  the  United  States  or  the  District  of  Columbia  to  any  other 
State  or  Territory  of  the  United  States  or  the  District  of  Columbia,  or  who 
shall  take  from  such  express  company  or  other  common  carrier  with  intent  to 
sell,  distribute,  or  circulate  any'  matter  or  thing  herein  forbidden  to  be  de- 
posited for  carriage,  shall  for  each  offense,  upon  conviction  thereof  be  fined 
not  more  than  five  thousand  dollars  or  imprisoned  at  hard  labor  not  more 
than  five  years,  or  both,  at  the  discretion  of  the  court.      \29  Stat.  L,  512,] 


Constitutionality  of  statute.  —  This  stat- 
ute is  not  unconstitutional  on  the  ground 
that  it  is  an  attempt  to  legislate  on  any  mat- 
ter to  which  the  police  power  of  the  several 
states  extends  and  over  which  it  has  exclu- 
sive jurisdiction.  It  is  a  valid  exercise  of  the 
power  given  Congress  by  art.  1,  sec.  8,  of  the 
Constitution,  to  regulate  commerce,  which 
power  includes  the  power  to  declare  what 
may  be  the  subject  of  commerce.  U.  S.  v. 
Popper,  (1890)  98  Fed.  Rep.  423. 

Sufficiency  of  indictment.  —  An  indictment 
under  this  statute  which  describes  the  article 
as  one  containing  in  a  certain  package  de- 
posited by  the  defendant  with  a  certain  ex- 


press company  in  a  specified  city  aod  county 
on  a  day  named,  and  addressed  *to  a  partial- 
lar  person,  gives  sufficient  information  to  the 
defendant  of  the  act  with  which  he  is  charged 
to  enable  him  to  make  his  defense  thereto, 
or  to  plead  his  acquittal  or  conviction,  in  bar 
of  any  subsequent  indictment  relating  to  the 
same  offense.  It  is  not  necessary  that  there 
should  be  such  certainty  of  the  descripUon 
of  the  article  in  the  indictment  that  it  can 
be  determined  therefrom  whether  the  article 
is  an  instrument  or  a  drug  in  liquid  or  solid 
form.  U.  S.  V,  Popper,  (1899)  98  Fed.  Rep. 
423. 


J 


OBSTRUCTING  JUSTICE. 

E.  B  5392.  (^Perjury.     See  Perjury),  383. 

5393.  (^Subornation  of  Perjury.     See  Perjury),  383. 

5394.  Stealing  or  Altering  Process,  Procuring  False  Bail,  etc.^  383. 

5395.  (Taking  False  Oath  in  NaturcUization,    See   Naturalization,  anUy 

p.  200),  384. 

5396.  (Form  of  Indictment  for  Perjury.     See  Perjury),  384.* 

5397.  (Indictment  for  Subornation  of  Perjury.     See  Perjury),  384. 

5398.  Obstructing  Process  or  Assaulting  Officer,  384. 

5399.  Intimidation  or  Corruption  of  Witnesses  or  Officers,  388. 

5400.  (Rescue  at  Executions.     See  Rescue),  390. 

5401.  (Rescue  of  Prisoners,     See  Rescue),  390. 

5402.  (Rescue  of  Body  After  Execution.     See  Rescue),  390. 

5403.  (Destroying,  etc.,  Public  Records.     See  Records),  390. 

5404.  Corruption  or  Intimidation  of  Jurors,  etc.,  390. 

5405.  Attempt  to  Influence  Juror,  391. 

5400.  Conspiring  to  Intimidate  Party,  Witness,  or  Juror,  391. 

5407.  Conspiracy  to  Defeat  Enforcement  of  the  Laws,  392. 

54O0.  (Destroying  Records  by  Officer  in  Charge.     See  Records),  392. 

5409.  (Allowing  Prisoners  to  Escape.     See  Escape,  vol.  2,  p.  874),  392. 

5410.  (Application  of  Preceding  Section.     See  Escape,  vol.  2,  p.  874),  392. 

541 1.  (Altering,  etc..  Records  in  Surveyor- Gene r aV s  Office  in  California,     See 

Records),  392. 

5412.  (Deposit  of  Fraudulent  Papers  in  Archives.     See  REcdRDs),  392. 

5446.  Taking  Seized  Property  from  Custody  of  Revenue  Officer,  392. 

5447.  Resisting  Revenue  Officers,  Rescuing  or  Destroying  Seized  Property^  etc.,  392. 

5448.  Falsely  Assuming  to  Be  Revenue  Officer,  392. 

CROSS-REFERENCES. 

Obstructing  Officers  Generally  and  in  Civil  Rights  Cases,  see  CIVIL  RIGHTS,  vol. 

I,  pp.  79^»  804. 

Customs  Officers,  see  CUSTOMS  DUTIES,  vol.  2,  p.  744. 

Internal  Revenue  Officers,  see  INTERNAL  REVENUE,  vol.  3,  p.  581. 
False  Personation  of  Officer,  see  FALSE  PERSONA  TION,  vol.  3,  p.  92. 
Destroying  Public  Records,  see  RECORDS. 
In  Extradition  Cases,  see  EXTRADITION,  vol.  3,  p.  68.     See  also  PERJURY. 


Sec.  5392.  [Perjv/ry,     See  Pee  jury.] 

Sees.  5392-5412  constitute  chapter  4  (entitled  "Crimes  against  Justice")  of  title  70 
("Crimes")   of  the  Revised  Statutes. 

Sec.  5393.   [Svbomation  of  perjury.     See  Perjury.] 

Sec.  5394.  ^Stealing  or  altering  process,  procvrmg  false  bail,  etc.] 
Every  peraon  who  feloniously  steals,  takes  away,  alters,  falsifies,  or  otherwise 
avoids  any  record,  writ,  process,  or  other  proceeding,  in  any  court  of  the  United 
States,  by  means  whereof  any  judgment  is  reversed,  made  void,  or  does  not 
take  effect,  and  every  person  who  acknowledges,  or  procures  to  be  acknowl- 
edged, in  any  such  court,  any  recognizance,  bail,  or  judgment,  in  the  name  of 
any  other  person  not  privy  or  consenting  to  the  same,  shall  be  fined  not  more 
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than  five  thousand  dollars  or  be  imprisoned  at  hard  labor  not  more  than  seven 
years ;  but  this  provision  shall  not  extend  to  the  acknowledgment  of  any  judg- 
ment by  an  attorney,  duly  admitted  for  any  person  against  whom  any  sudi 
judgment  is  had  or  given.      [i2.  jS.] 

Act  of  April  30,  1790,  ch.  9,  1  Stat.  L.  115. 

Sec.  5385.  [Taking  false  oath  in  naturaliaatiaru  See  NATtTRAUZATiosr, 
ante,  p.  200.] 

Sec.  5396.  [Form  of  indictmerd  for  perjury.      See  Pebjuby.] 

Sec.  5397.   [Indictmerd,  for  subornation  of  perjury.      See  Perjuby.] 

Sec.  5398.  [Obstructing  process  or  assaulting  officer.']  Every  person  who 
knowingly  and  willfully  obstructs,  resists,  or  opposes  any  officer  of  the  United 
States  in  serving,  or  attempting  to,  serve  or  execute,  any  mesne  process  or 
warrant,  or  any  rule  or  order  of  any  court  of  the  United  States,  or  any  other 
legal  or  judicial  writ  or  process,  or  assaults,  beats,  or  wounds  any  officer  or 
other  person  duly  authorized  in  serving  or  executing  any  writ,  rule,  order, 
process,  or  warrant,  shall  be  imprisoned  not  more  than  twelve  months,  and 
fined  not  more  than  three  hundred  dollars.      [R.  S.] 


Act  of  April  30,  1790,  ch.  9,  1  Stat.  L. 
117. 

Origin  of  statute.  — U.  S.  t?.  Terry,  (1890) 
41  Fed.  Rep,  771;  Charge  to  Grand  Jury, 
(1851)  1  Sprague  (U.  S.)  593,  30  Fed.  Cas. 
No.  18,263. 

Other  enactments.  —  It  would  seem  that 
the  provisions  of  the  fugitive  slave  law  (1 
Stat,  L.  117),  in  so  far  as  respects  an  obstruc- 
tion to  the  execution  of  legal  process,  or  a 
forcible  rescue  of  the  prisoner,  under  that 
Act,  supersede  those  of  the  Act  of  April  30, 
1790  (1  Stat.  L.  112),  except  as  regards  the 
provision  of  the  latter  statute  with  regard  to 
the  assaulting  of  an  officer  engaged  in  serv- 
ing or  executing  process.  Charge  to  Grand 
Jury,  (1861)  2  Blatchf.  (U.  S.)  659,  30  Fed. 
Cas.  No.  18,262. 

Prospective  operation.  —  The  Act  of  April 
30,  1790,  ch.  9,  sec.  22  (1  Stat.  L.  117),  is 
prospective  in  its  operation  and  applies  to  ob- 
structions of  the  execution  of  process  by  offi- 
cers of  the  United  States  acting  under  juris- 
dictions established  by  subse((uent  Acts  of 
Congress.  U.  S.  t?.  Buck,  (1860)  4  Pljila. 
(Pa.)  161,  17  Leg.  Int  (Pa.)  181,  24  Fed.  Cas. 
No.  14,680. 

Nature  of  offense.  —  The  offense  defined  by 
this  Act  is  a  misdemeanor.  Charge  to  Grand 
Jury,  (1854)  2  Curt.  (U.  S.)  637,  30  Fed.  Cas. 
No.  18,250. 

Gist  of  offense.  —  Under  the  Act  of  1790 
(1  Stat.  L.  117),  the  resistance  or  obstruction 
of  some  legal  process  is  the  gist  of  the  offense 
and  the  indictment  must  show  what  the  proc- 
ess was  and  set  forth  such  facts  as,  if  true, 
would  make  the  process  legal.  U.  S.  v, 
Stowell,  (1854)  2  Curt.  (U,  S.)  153,  27  Fed. 
Cas.  No.  16,409. 

Essential  elements.  —  ''To  constitute  the 
offense  created  by  the  Act  of  Congress  in 
question,  it  is  necessary  that  three  distinct 
facts  should  be  established.  Those  three  dis- 
tinct  facts  are:      (1)  That   a   legal   process, 


warrant,  writ,  rule,  or  order  was  issued  by 
a  court  of  the  United  States;  (2)  That  bUck 
legal  process,  warrant,  writ,  rule,  or  order, 
after  the  same  was  issued,  was  in  the  hands 
of  some  officer  of  the  United  States  for  ser- 
vice, who  had  authority,  by  the  laws  of  the 
United  States,  to  serve  the  same;  (3)  That, 
after  such  legal  process,  warrant,  writ,  rule, 
or  order  was  in  Uie  hands  of  such  officer  for 
service,  some  one  knowingly  and  wilfully  ob- 
structed, resisted,  or  opposed  him  in  serving 
or  attempting  to  serve  or  execute  the  same. 
These  are  all  the  facts  necessary  to  consti- 
tute the  offense.  An  indictment  founded 
upon  the  Act  must,  in  order  to  be  adjudged 
sufficient,  distinctly  state  and  charge  the  ex- 
istence of  those  three  several  facts."  U  S. 
f.  Tinklepaugh,  (1856)  3  Blatchf.  (U.  S.) 
425,  28  Fed.  Cas,  No.  16,626. 

To  sustain  an  indictment  based  upon  the 
first  clause  of  the  statute  it  must  appear  Ihtt 
the  defendant  obstructed,  resisted,  or  opposed 
an  officer  of  the  United  States  in  serving  or 
executing  some  one  of  the  writs,  processes, 
rules,  or  orders  named  in  the  section.  U.  S. 
V.  Mullin,   (1895)   71  Fed.  Rep.  682. 

Legal  process  essential.  —  To  constitute  an 
offense  under  this  law  the  obstruction  must 
have  been  of  legal  process;  and  whatever 
may  have  been  the  form  or  purpose  of  the 
process,  it  is  not  legal  process,  within  the 
meaning  of  this  Act,  unless  it  emanated 
from,  and  was  issued  by,  some  tribuntl, 
judge,  or  magistrate,  authorized  by  the  kws 
of  the  United  States  to  issue  such  process. 
U.  S.  V.  Stowell,  (1854)  2  Curt.  (U.  S.)  153, 
27  Fed.  Cas.  No.  16,40s^. 

Due  issuance  a  question  of  Uw.  —  In  an  in- 
dictment under  this  statute  for  obstructing 
an  officer  in  the  service  of  a  warrant,  the 
question  whether  or  not  the  warrant  was 
duly  issued  is  a  question  of  law.  and  the  ftets 
to  constitute  a  due  issue  must  be  pleadei 
An  averment  that  the  warrant  was  duly  is- 
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sued  is  not  sufficient.  U.  S.  v.  Stowell,  (1854) 
2  Curt.  (U.  S.)  153,  27  Fed.  Cas.  No.  16,409. 
,  Scienter.  —  *'  It  would  seem  to  follow  from 
tile  reasoning  of  the  court  in  Pettibone  v,  U. 
S.,  (1893)  148  U.  S.  197,  which,  however,  re- 
lated directly  only  to  section  5399,  that  the 
offense  of  obstruction  denoiinced  by  the  first 
part  of  section  5398  was  not  complete  unless 
the  scienter  extended  to  the  character  of  the 
officer  and  of  the  process."  Blake  v,  U.  S., 
<C.  C  A.  1895)  71  Fed.  Rep.  286. 

Proof  of  scienter.  —  It  is  assumed  that  the 
scienter  must  be  proved  as  to  all  the  ele- 
ments involved  in  this  section,  and  it  must 
be  alleged  as  to  all  of  these  elements  and 
each  of  them.  Blake  v,  U.  S.,  (C.  C.  A.  1895) 
71  Fed.  Rep.  286. 

What  constitutes  obstnicting.  —  "  The 
statute,  however,  does  not  limit  the  offense  to 
resistance  alone;  it  includes  also  wilful  acts 
of  obstruction  or  opposition;  and  to  obstruct 
is  to  interpose  obstacles  or  impediments,  to 
hinder,  impede,  or  in  any  manner  interrupt  or 
prevent,  and  this  term  does  not  necessarily 
imply  i^e  employment  of  direct  force,  or  the 
exercise  of  direct  means.  It  includes  any 
passive,  indirect,  or  circuitous  impediments 
to  the  service  or  execution  of  process;  such 
as  hindering  or  preventing  an  officei^  by  not 
opening  a  door  or  removing  an  obstacle,  or 
concealing  or  removing  property."  U.  S.  t?. 
McDonald,  (1879)  8  Biss.  (U.  S.)  439,  26  Fed. 
Gas.  No.  15,667. 

Passive  obsttuction. — ''If  a  multitude  of 
persons  should  assemble,  even  in  a  public 
highway,  with  the  design  to  stand  together 
and  thus  prevent  the  officer  from  passing 
freely  along  the  way,  in  the  execution  of  his 
precept,  and  the  officer  should  thus  be  hin- 
dered or  obstructed,  this  would,  of  itself,  and 
without  any  active  violence,  be  such  an  ob- 
struction as  is  contemplated  by  this  law.  If 
to  this  be  added  use  of  any  active  violence, 
then  the  officer  is  not  only  obstructed,  but  he 
is  resisted  and  opposed,  and,  of  course,  the 
offense  is  complete,  for  either  of  them  is 
sufficient  to  constitute  it."  (^arge  to  Grand 
Jury,  (1854)  2  Curt.  (U.S.)  637,  30  Fed.  Cas. 
No.  18,250. 

Violence  not  essential. — To  support  an  in- 
dictment under  the  statute  it  is  not  neces- 
sary to  prove  that  the  accused  used  or  even 
threatened  active  violence.  Any  obstruction 
to  the  free  passage  of  the  officer,  or  his  law- 
ful assistants,  wilfully  placed  in  his  or  their 
way,  for  the  purpose  of  those  obstructing 
him,  or  them,  is  sufficient.  Charge  to  Grand 
Jury,  (1854)  2  Curt.  (U.  S.)  637,  30  Fed.  Cas. 
No.  18,250. 

Improper  release  of  federal  prisoner  by 
state  authority.  —  If  a  judge  of  a  state  court 
uses  his  position  and  office  for  the  purpose  of 
accomplishing  an  improper  release  of  a  pris- 
oner in  the  custody  of  the  United  States 
marshal  who  was  executing  a  warrant  of 
commitment  issued  by  a  United  States  com- 
missioner, the  judge  and  those  who  acted 
with  him  are  guilty  of  having  obstructed  proc- 
ess within  the  prohibition  of  the  statute,  if  in 
so  acting  he  was  not  acting  in  good  faith. 
U.  S.  r.  Doss,  (1872)  11  Am.  L.  Reg.  N.  8. 
320,  25  Fed.  Cas.  No.  14,985. 

5  F.  S.  A.  —26 


What  constitutes  resistance.  —  "Resistance 
to  an  officer  is  to  oppose  him  by  direct,  active, 
and  more  or  less  forcible  means.  It  means 
something  more  than  to  hinder,  or  interrupt, 
or  prevent,  or  baffle,  or  circumvent.  The 
gist  of  the  offense  of  resisting  is  personal 
resistance  of  the  officer,  that  is,  personal  op- 
position to  the  exercise  of  official  authority 
or  duty  by  direct,  active,  and  in  some  degree 
forcible  means."  U.  S.  v.  McDonald,  (1879) 
8  Biss.  (U.  S.)  439,  26  Fed.  Cas.  No.  15,667. 

Wilful  resistance  essential  —  "To  consti- 
tute the  offense  of  resisting  an  officer,  as  is 
apparent  from  the  language  of  the  statute, 
the  resistance,  or  obstruction,  or  opposition 
must  be  wilful.  The  term  wilful,  as  here 
used,  means  something  more  than  inten- 
tional. It  is  to  be  here  considered  as  im- 
plying an  evil  intent  without  justifiable  ex- 
cuse. An  act  wilfully  done  means  that  it 
is  done  wrongfully,  in  bad  faith,  with  evil 
intent;  that  it  is  done  with  a  bad  purpose, 
and  as  an  act  which  a  person  of  reasonable 
knowledge  and  ability  must  know  to  be  con- 
trary to  duty.  This  is  its  sense  when  used 
in  a  criminal  statute  like  this.  So,  to  es- 
tablish the  offense  charged,  it  must  be  shown 
that  the  alleged  acts  of  resistance,  if  any 
were  committed,  were  done  knowingly  and 
wilfully,  that  is,  with  evil  intent  or  purpose 
and  as  acts  known  to  be  contrary  to  duty." 
U.  S.  V,  McDonald,  (1879)  8  Biss.  (U.  S.) 
439,  26  Fed.  Cas.  No.  15,667. 

Present  personal  resistance  not  essential.  — 
"  Although  to  establish  a  case  of  resistance, 
it  must  appear  that  the  party  was  personally 
present  and  personally  resisting,  liability  to 
the  charge  of  obstructing  may  be  established 
by  showing  that  the  party  has  wilfully 
caused  any  impediment  or  hinarance  to  be 
interposed,  though  not  personally  present 
and  actively  co-operating  in  the  direct  act 
of  obstructing.  It  should  appear,  however, 
that  such  party  in  some  manner  and  at  some 
stage  aided  or  abetted  the  act  of  obstructing." 
U.  S.  V.  McDonald,  (1879)  8  Biss.  (U.  S.) 
439,  26  Fed.  Cas.  No.  15,667. 

Violence  not  essential.  —  Under  an  indict- 
ment for  resisting  an  officer  in  the  execution 
of  a  warrant  of  arrest  it  is  not  essential  that 
the  assault  shall  be  committed  in  order  to  com- 
plete the  offense.  If  the  person  for  whom  the 
warrant  is  issued  refuses  to  come  with  the 
(Officer  and  does  not  come,  this  is  a  resist- 
ance within  the  meaning  of  the  statute.  U. 
S.  t?.  Lukins,  (1818)  3  Wash.  (U.  S.)  336, 
26  Fed.  Cas.  No.  15,639. 

Theratening  resistance.  —  A  mere  threat 
to  resist  the  execution  of  a  writ  of  posses- 
sion is  not  an  offense  under  the  statute,  but 
if,  when  the  officer  is  about  to  execute  the 
writ,  such  a  threat  is  made  by  a  person  re- 
taining the  possession,  accompanied  by  the 
exercise  of  force,  or  having  the  capacity  to 
exercise  it,  in  consequence  of  which  the  offi- 
cer cannot  do  his  duty,  there  is  a  violation 
of  the  statute.  The  officer  is  not  obliged  to 
risk  his  life  or  expose  himself  to  personal 
violence.  U.  S.  v.  Lowry,  (1808)  2  Wash. 
(U.  S.)  169,  26  Fed.  Cas.  No.  15,636.  See 
also  U.  S.  V.  Smith,  (1870)  1  Dill.  (U.  S.) 
212,  27  Fed.  Cas.  No.  16,333. 
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Aiding  and  abetting.  —  "All  who  are 
present  and  actually  obstruct,  resist,  or  op- 
pose, are  of  course  guilty.  So  are  all  who 
are  present,  leagued  in  the  common  design, 
and  so  situated  as  to  be  able,  in  case  of  need, 
to  afTord  assistance  to  those  actually  en- 
gaged, though  they  do  not  actually  obstruct, 
resist,  or  oppose.  If  they  are  present  for  the 
purpose  of  affording  assistance  in  obstruct- 
ing, resisting,  or  opposing  the  officers,  and 
are  so  situated  as  to  be  able,  in  any  event 
which  may  occur,  actually  to  aid  in  the 
common  design,  though  no  overt  act  is  done 
by  them,  they  are  still  guilty  under  this 
law."  Charge  to  Grand  Jury,  (lbo4)  2  Curt. 
(U.  S.)  637,  30  Fed.  Cas.  No.  18,250. 

Not  only  those  who  are  present,  but  those 
who,  though  absent  when  the  offense  was 
committed,  procured,  counseled,  commanded, 
or  abetted  others  to  commit  the  offense,  are 
indictable  as  principals.  Language  addressed 
to  persons  who  immediately  afterwards  com- 
mit an  offense,  actually  intended  by  the 
speaker  to  incite  those  addressed  to  commit 
it,  and  adapted  thus  to  incite  them,  is  such 
a  counseling  or  advising  to  the  crime  as  the 
law  contemplates,  and  the  person  so  inciting 
others  is  liable  to  be  indicted  as  a  prin- 
cipal. Charge  to  Grand  Jury,  (1854)  2  Curt. 
(U.  S.)  637,  30  Fed.  Cas.  No.  18,250. 

Resisting  imauthorized  arrest.  —  One  who 
resists  an  officer  attempting  to  arrest  him 
for  failure  to  furnish  bail  which  the  officer 
had  no  authority  to  demand,  is  not  guilty 
of  a  violation  of  the  statute.  U.  S.  v.  Mun- 
dell,  (1795)  1  Hughes  (U.  S.)  415,  27  Fed. 
Cas.  No.  15,834. 

Resistance  to  nnauthorized  order.  —  Where 
the  act  of  the  defendant  in  obstructing  or 
opposing  the  officer  was  committed  while  the 
officer  was  attempting  to  execute  an  order 
of  a  United  States  commissioner  which  it 
was  beyond  the  power  of  the  latter  to  give, 
the  defendant  is  not  subject  to  the  provisions 
of  the  statute.  So  where  the  accused  took 
from  the  custody  of  a  deputy  marshal  a  sea- 
man whom  he  was  delivering  to  the  master 
of  a  vessel  in  accordance  with  the  direction 
of  a  British  consul,  a  United  States  com- 
missioner having  ordered  the  marshal  to 
surrender  and  restore  tiie  seaman  to  the 
ship  under  the  direction  of  the  consul,  the 
defendant  is  not  liable,  as  such  order  was  in 
excess  of  the  commissioner's  powers.  U.  S. 
V,  Kelly,   (1901)    108  Fed.  Rep.  538. 

Resisting  levy  on  property  not  subject. — 
Where  the  officers  acting  in  good  faith  and 
on  reasonable  grounds  levy  on  property  not 
belonging  to  a  defendant  in  attachment  pro- 
ceedings, the  real  owner  by  resisting  and 
obstructing  them  in  the  execution  of  the 
process  becomes  liable  to  the  provisions  of 
the  statute.  But  if  the  officers  do  not  act  in 
other  proceedings  under  the  writ  of  attach- 
ment in  good  faith,  or  act  without  reasonable 
grounds  for  believing  that  the  property  is  in 
fact  held  by  the  real  owner  or  his  duly  au- 
thorized agent  acting  in  good  faith,  there  is 
no  such  resistance  as  is  made  a  piinishable 
offense  by  this  statute.  U,  S.  v.  McDonald, 
(1879)  8  Biss.  (U,  9.)  439,  26  Fed.  Cas.  N. 
15,667.  ' 


Seizure  of  property  held  under  attaduneBt 
—  Where  property  has  been  attached  by  the 
marshal  and  he  is,  through  a  special  custo- 
dian, holding  the  property  under  a  lefj, 
thus  previously  made,  the  obstruction  of  or 
resistance  to  the  custodian  of  the  property, 
if  otherwise  unlawful,  is  as  much  an  offense 
under  this  statute,  as  if  such  obstruction  or 
resistance  had  taken  place  while  the  tt- 
tachment  was  actually  in  progress  or  before 
the  writ  was  returned.  The  offense  does  not 
consist  alone  of  obstructing  or  resisting  an 
officer  in  serving  or  attempting  to  serve  pro- 
cess. It  includes  as  well  obstruction  of  or 
resistance  to  an  officer  in  attempting  to  exe- 
cute the  writ,  and  holding  of  attached  prop- 
erty of  the  levy  and  seizure  is  part  of  the 
execution  of  the  process.  U.  S.  t^.  McDonald, 
(1879)' 8  Biss.  (U.  S.)  439,  26  Fed.  Cas.  No. 
15;667. 

Resisting  writ  of  possession.  —  The  offense 
of  opposing  or  obstructing  the  execution  of 
a  writ  of  habere  facias  possessionem  is  com- 
plete when  the'  person  in  possession  refuses 
to  yield  it,  and,  by  threat  of  violence,  which 
it  is  in  his  power  to  enforce,  prevents  the 
officer  from  dispossessing  him.  It  is  not 
material  how  far  it  is  in  the  power  of  such 
person  immediately  to  deliver  the  vacant 
possession  to  the  plaintiff  in  the  writ.  L. 
S.  t?.  Lowry,  (1808)  2  Wash.  (U.  S.)  169, 
26  Fed.  Cas.  No.  15,636. 

Deputy  marshal.  —  A  duly  appointed  and 
acting  deputy  marshal  is  an  "  officer  of  the 
United  States"  within  the  purview  of  the 
statute.  U.  S.  t?.  Martin,  (1883)  17  Fed. 
Rep.  150;  Matthews  t\  U.  S.,  (1897)  32  Ct, 
CI.  123. 

Custodian  of  attached  property.  —  A 
United  States  marshal  may  designate  and 
appoint  a  person  as  custodian  to  hold  prop- 
erty levied  on  by  him  under  a  writ  of  at- 
tachment, and  when  it  is  held  in  the  custody 
of  a  person  so  appointed,  it  is,  in  law,  in  the 
charge  and  custody  of  the  marshal,  and  one 
resisting  or  obstructing  the  custodian  in  hold- 
ing the  attached  property  is  subject  to  the 
penalties  imposed  and  within  the  purview  of 
the  statute.  U.  S.  v.  McDonald,  (1879)  8 
Biss.  (U.  S.)  439,  26  Fed.  Cas.  No.  15,667. 

Indian  policeman.  —  The  words  "any  offi- 
cer of  the  United  States,"  as  used  in  this  sec- 
tion, cannot  be  construed  to  include  any 
others  than  those  appointed  by  the  President, 
the  courts  of  law,  and  heads  of  departments. 
Therefore  an  indictment  under  the  first 
clause  for  resisting  an  Indian  policeman  of 
the  United  States  cannot  be  sustained,  as 
such  policeman  does  not  derive  his  authority 
in  any  of  the  ways  above  stated,  and  hence 
is  not  an  officer  of  the  United  States.  U. 
S.  v.  Mullin,   (1895)   71  Fed.  Rep.  682. 

The  keeper  of  a  state  jail  into  whose  cus- 
tody a  person  has  been  committed  by  legal 
process  issued  by  a  United  States  judge  is 
an  officer  within  the  purview  of  the  statute. 
Matthews  r.  U.  S.,   (1897)  32  Ct.  a.  123. 

Process  included.  —  The  language  of  the 
Act  embraces  every  legal  process  whatsoever, 
whether  issued  by  a  court  of  sessions,  or  by 
a  judge,  or  magistrate,  or  commissioner, 
acting  in  the  due  administration  of  any  lav 
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of  the  United  States.  Charge  to  Grand  Jury, 
(1854)  2  Curt.  (U.  S.)  637,  30  Fed.  Cas. 
No.  18,250;  U.  S.  r.  Buck,  (1860)  4  Phila. 
(Pa.)  161,  17  Leg.  Int.  (Pa.)  181,  24  Fed. 
Caa.  No.  14,680. 

Not  limited  to  judicial  process.  —  The  pro- 
Tiaions  of  the  statute  are  not  limited  to 
strictly  judicial  processes.  The  employment 
of  the' words  "  or  any  other  legal  or  judicial 
writ  or  process  "  clearly  shows  that  the  sec- 
tion was  intended  to  include,  not  only  writs, 
processes,  rules,  and  orders  issued  by  the 
judicial  branch  of  the  government,  but  all 
legal  writs  or  process  properly  issuable  by 
any  other  governmental  authority.  U.  S.  v. 
Mullin,  (1895)  71  Fed.  Rep.  682. 

Order  of  executive  department.  —  When- 
ever, by  the  provisions  of  the  constitution, 
or  of  a  treaty  made  in  pursuance  thereof,  or 
of  an  Act  of  Congress,  the  executive  depart- 
ment of  the  government  is  charged  with  the 
performance  of  some  duty  or  obligation,  and, 
to  secure  due  performance  thereof,  it  be- 
comes necessary  that  certain  action  must  be 
taken,  and  the  executive  department,  acting 
through  the  proper  channel,  issues  a  written 
order  of  mandate  requiring  the  doing  of  the 
appropriate  act,  and  directing  a  proper  per- 
son to  execute  such  mandate  or  command, 
such  a  writing  is  a  legal  writ,  within  the 
meaning  of  this  section  of  the  statute.  U.  S. 
r.  Mullin,  (1895)  71  Fed.  Rep.  682. 

Process  issued  by  judge.  —  Provisions  of 
the  statute  are  not  limited  to  process  issued 
by  courts  but  also  to  that  which  may  have 
been  issued  by  a  judge,  and  the  resistance  of 
a  process  issued  by  a  judge  is  an  offense 
against  the  statute.  U.  S.  v.  Lukins,  (1818) 
3  Wash.  (U.  S.)  335,  26  Fed,  Cas.  No.  16,639. 

A  commissioner  of  a  United  States  court 
may,  in  a  proper  case,  issue  "  legal  process," 
within  the  meaning  of  the  latter  clause  of 
this  section,  even  thouch  he  is  not  a  "  court 
of  the  United  States'"  within  the  meaning 
of  the  statute.  U.  S.  v,  Martin,  (1883)  17 
Fed.  Rep.  150. 

The  United  States  having,  by  R.  S.  sees. 
2145  and  5339,  jurisdiction  of  the  murder  of 
a  white  man  by  an  Indian  on  an  Indian  res- 
ervation, a  commitment  by  a  United  States 
commissioner  of  an  Indian  charged  with  this 
crime  comes  within  the  protection  of  section 
5398,  and  one  obstructing  a  deputy  marshal 
in  the  execution  of  such  process  is  subject 
to  the  provisions  of  the  statute.  U.  S.  v, 
Martin,  (1883)  14  Fed.  Rep.  817. 

Commitment  for  ''murder."  —  A  commit- 
ment by  a  commissioner  which  designates 
the  charge  as  "murder"  is  sufficiently  cer- 
tain, and  being  yalid  upon  its  face  is  a  prima 
focie  legal  process,  and  a  person  who  obstructs 
the  execution  thereof  by  taking  the  prisoner 
out  of  the  custody  of  the  officer  is  guilty  of 
a  violation  of  the  statute,  unless  it  should 
turn  out  that  the  commitment  was  void  for 
ii'ant  of  authority  or  jurisdiction  in  the  com- 
missioner. U.  S.  V.  Martin,  (1883)  17  Fed. 
Rep.  150. 

Older  of  Indian  agent.  —  As  by  treaty  as 
well  as  by  express  statutory  provision  the 
Indian  agent  is  the  officer  charged  with  the 
performance   of    the   duty   of   removing    in- 


truders from  the  reservation  and  of  pro- 
tecting the  Indians  in  the  use  and  occupancy 
of  the  reservation,  an  order  in  writing  by 
him,  issued  to  secure  the  performance  of  this 
duty,  is  an  order  requiring  obedience  upon 
the  part  of  all  within  its  terms  and  is  there- 
fore a  legal  writ,  and  any  one  who  wilfully 
obstructs  or  resists  an  officer  of  the  United 
States  in  the  service  or  execution  of  such  an 
order  is  guilty  of  the  offense  of  obstructing 
or  resisting  the  service  or  execution  of  the 
legal  writ,  within  the  meaning  of  the  statute. 
U.  S.  t7.  Mullin,  (1895)  71  Fed.  Rep.  682. 

A  writ  of  attachment  is  mesne  process 
within  the  meaning  of  the  statute  and  is 
protected  bv  this  provision.  U.  S.  r.  McDon- 
ald, (1879)*  8  Biss.  (U.  S.)  439,  26  Fed.  Cas. 
No.  15,667. 

Distress  warrant.  —  The  Act  of  April  30, 
1/00,  ch.  9,  (1  Stat.  L.  117)  was  intended  to 
protect  only  process  issued  by  the  courts, 
magistrates,  or  commissioners  of  the  United 
States  in  pursuance  of  its  laws.  The  pro- 
cess of  distraint  does  not  come  within  the 
protection  of  the  statute.  U.  S.  v.  Myers, 
(1870)    27  Fed.  Cas.  No.   15,847. 

Verbal  orders  induded.  —  The  section  is 
not  limited  to  written  orders,  but  its  lan- 
guage is  sufficiently  broad  to  include  also  all 
valid  oral  orders.  So  an  indictment  may  be 
had  under  the  statute  of  one  who  resists  the 
execution  of  a  verbal  order  given  by  the 
court  to  the  marshal  to  remove  her  from  the 
court  room  for  disturbing  the  proceedings 
of  the  court.  U.  S.  v.  Terry,  (1890)  41  Fed. 
Rep.  771. 

Requisites  of  indictment.  —  An  indictment 
under  this  section  must  distinctly  state  and- 
charge  that  a  legal  process,  warrant,  etc.,  was 
issued  by  a  court  of  the  United  States,  and 
was  in  the  hands  of  some  officer  of  the  United 
States  for  service  who  had  authority  to  serve 
the  same,  and  that  after  such  process  was  in 
the  hands  of  the  officer  for  service  some  one 
knowingly  and  wilfully  obstructed,  resisted, 
or  opposed  him  in  serving  or  attempting  to 
execute  the  same.  U.  S.  t?.  Tinklepaugh, 
(1856)  3  Blatchf.  (U.  S.)  425. 

Sufficiency  of  indictment.  —  A  count  in  an 
indictment  which  charges  that  the  defendant 
did  unlawfully  assault,  beat,  and  wound  a 
named  person,  an  officer  of  the  United  States, 
to  wit,  an  Indian  policeman,  while,  as  such 
officer,  he  was  serving  and  executing  a  writ 
issued  to  him  by,  the  Indian  agent,  clearly 
charges  that  such  person  was  assaulted  and 
beaten  by  the  defendant  while  the  former 
was  serving  a  legal  writ,  having  lawful  au- 
thority to  serve  the  same,  he  being  an  Indian 
policeman,  and  as  such  being  an  officer  of  the 
United  States.  In  such  an  indictment  the 
latter  averment  can  be  rejected  as  surplusage 
and  the  count  is  good  under  the  second  clause 
of  the  statute.  U.  S.  v.  Mullin,  (1895)  71 
Fed.  Rep.  682. 

In  accordance  with  the  rule  that,  with 
reference  to  statutory  offenses,  it  is  usually 
sufficient  to  follow  the  language  of  the  stat- 
ute, an  indictment  under  this  statute  for  as- 
saulting a  deputy  marshal  who  was  execut- 
ing a  warrant  issued  from  the  District  Court 
of  the  United  States,  is  not  insufficient  for 
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its  failure  to  allege  that  the  warrant  had 
been  given  to  the  officer  to  be  by  him  ex- 
ecuted, or  that  it  was  in  his  hands  at  the 
time  of  the  supposed  obstruction,  or  that  he 
had  any  orders,  directions,  or  authority  to 
execute  the  warrant.  Blake  v.  U.  S.,  (C.  C. 
A.  1896)  71  Fed.  Rep.  286. 

Averring  scienter.  —  Neither  R.  S.  sec. 
1025,  nor  the  rule  that  for  statutory  offenses 
of  this  class  it  is  ordinarily  sufficient  to  fol- 
low the  language  of  the  enactment,  obviates 
a  necessity  of  alleging,  in  some  form,  every 
matter  of  substance,  and  the  scienter  is  mat- 
ter of  that  character.  This  is  sufficiently 
done  by  the  use  of  the  words  "  knowingly 
and  wilfully."  These  words  apply  to  all 
which  follow  them,  although  the  grammati- 
cal connection  is  not  strictly  made.  The 
word  •"  knowingly,"  so  used,  has  no  place  in 
indictments  for  ordinary  assaults,  and  when 
used  in  an  indictment  under  this  statute,  by 
reasonable  implication,  has  reference  not  only 
to  the  assault  itself,  but  also  to  the  official 
character  of  the  officer  and  the  duty  in  which 
he  was  engaged.  Blake  v.  U.  S.,  (C.  C.  A. 
1895)  71  Fed.  Rep.  286. 

Averring  authority  to  issue  process. — 
"  An  indictment  under  the  twenty-second  sec- 
tion of  the  Act  of  1790,  making  it  an  offense 
knowingly  and  wilfully  to  obstruct,  resist, 
or  oppose  any  officer  of  the  United  States  in 
serving  any  legal  process,  must  show  by 
proper  averments^  that  the  process  was  legal, 
not  only  in  form  and  purpose,  but  as  emanat- 
ing from  some  court  or  officer  empowered  by 
law  to  issue  such  process."  U.  S.  v.  Cover, 
(1891)  46  Fed.  Rep.  284;  U.  S.  v.  Stowell, 
(1854)  2  Curt.  (U.  S.)  153,  27  Fed.  Cas.  No. 
16,409 

What  particular  averments  are  necessary 
to  show  this  authority  to  issue  the  process 
alleged  to  be  obstructed,  depends  upon  the 
character  of  the  tribunal  or  officer  from  whom 
it  came.  If  the  officer  who  granted  the  pro- 
cess had  by  law  only  a  limited  and  special 
authority,  dependent  for  its  existence  upon 
particular  facts,  every  fact  necessary  to  the 
existence  of  that  authority  must  either  be 
averred  in  the  indictment  or  appear  on  the 
face  of  the  process  set  out  therein.  U.  S. 
V.  Stowell,  (1854)  2  Curt.  (U.  S.)  153,  27  Fed, 
Cas.  Na  16,409. 


An  averment  that  the  warrant  resisted  wis 
issued  by  a  commissioner  is  not  good,  but  the 
facts  constituting  the  due  issue  must  be  re- 
cited, and  the  absence  of  an  averment  that 
the  commissioner  who  issued  the  warrant  was 
thereto  authorized,  cannot  be  aided  by  re- 
ferring to  the  court  records.  U.  S.  p.  WD- 
cox,  (1859)  4  Blatchf.  (U.  S.)  391. 

The  want  of  an  averment  that  the  warrut 
which  was  resisted  proceeded  from  one  haT* 
ing  lawful  authority  to  issue  it  cannot  be 
supplied  by  showing  that  the  power  of  the 
officer  to  issue  the  warrant  appears  u  a 
matter  of  record  in  the  court  before  whieh 
the  indictment  was  brought.  U.  S.  v.  Stow- 
ell, (1854)  2  Curt.  (U.  S.)  153,  27  Fed.  Oae. 
No.  16,409. 

Setting  out  of  warrant  not  essential.-- 
An  indictment  under  this  statute  for  assault- 
ing an  officer  while  he  was  executing  a  war- 
rant issued  from  the  District  Court  of  the 
United  States  is  sufficient  if  it  recite  that 
the  warrant  was  duly  issued  and  need  not 
set  out  the  warrant  or  its  purport,  as  the 
allegations  touching  the  warrant  do  not  come 
in  as  the  essence  of  the  offense,  and,  further, 
the^  words  "duly  issued"  import  that  the 
warrant  in  all  matters  of  form  complied  with 
the  law.  In  such  case  it  will  be  presumed  to 
have  been  rightly  ordered  and  done.  Blake 
t?.  U.  S.,  (C.  C.  A.  1895)  71  Fed.  Rep.  286. 

Averment  of  contents  of  libel  on  which 
based  not  enential.  —  Where  the  indictment 
is  based  on  the  obstructing  of  an  officer  serv- 
ing a  warrant  of  attachment  against  a  steam- 
ship upon  the  filing  of  a  libel  it  is  not  neces- 
sary that  the  indictment  show  what  partic- 
ular averments  were  contained  in  the  libel 
If  the  warrant  is  valid  the  one  obstructing 
the  officer  comes  within  the  provisions  of  the 
statute  even  though  the  libel  upon  whieo 
it  was  issued  was  not  sufficient  to  authorise 
the  issuance  of  the  warrant.  U.  S.  v.  Tinkle- 
paugh,  (1856)  3  Blatchf.  (U.  S.)  425,  28  Fed. 
Cas.  No.  16,526. 

Averring  place  of  commiasion.  —  An  indict- 
ment under  the  statute  should  set  forth  that 
the  act  complained  of  took  place  within  the 
limits  of  the  judicial  district  in  which  the 
trial  is  held.  U.  S.  v.  Tinklepaugh,  (1856)  3 
Blatchf.  (U.  S.)  425,  28  Fed.  Cas.  No.  16,5261 


Sec.  5399.  [Intimidation  or  corruption  of  witnesses  or  officers,]  Every 
person  who  corruptly,  or  by  threats  or  force,  endeavors  to  influence,  intimidate, 
or  impede  any  witness,  or  officer  in  any  court  of  the  United  States,  in  the  dis- 
charge of  his  duty,  or  corruptly,  or  by  threats  or  force,  obstructs  or  impedes, 
or  endeavors  to  obstruct  or  impede,  the  due  administration  of  justice  therein, 
shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by  im- 
ptisonment  not  more  than  three  monthsi,  or  both.      [22.  S.] 


Act  of  March  2,  1831,  ch.  99,  4  Stat.  L. 
488. 

.  Purpose  of  provision.  —  The  statute  is  in- 
tended to  define  two  classes  of  offenses.  The 
first  is  the  endeavor  to  improperly  influence, 
intimidate,  or  impede  a  witness  or  officer  in 
the  discharge  of  a  duty  in  any  court  of  the 
United  States,  by  corrupt  means,  such 
as  bribery,  or  by   threats,  or  by   force.    It 
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contemplates  a  case  in  which  an  attempt  is 
made  directly  to  interfere  with  a  witness  and 
improperly  and  illegally  to  influence  him. 
The  other  class  of  offenses  which  it  denounoes 
is  "  corruptly,  or  by  threats  or  force."  ob- 
structing or  impeding,  or  endeavoring  to  ob- 
struct or  impede,  the  due  administratioii  of 
justice.  No  particular  class  of  persons  are 
specified  in  this  portion,  but  the  change  ia 
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buigoage  indicates  an  intention  to  extend  the 
ap^cation  of  the  statute.  U.  S.  v,  Bittinger, 
(1876)  15  Am.  L.  Reg.  N.  8.  49,  24  Fed.  Cas. 
No.    14,598. 

Mode  of  punishment  not  exclusive.  —  The 
mode  of  punishment  provided  by  this  statute 
for  the  offenses  enumerated  therein  is  not  ex- 
clusive if  the  offense  is  committed  under 
such  circumstances  as  to  bring  it  within 
R.  S.  sea  725,  authorizing  the  court  to  punish 
for  contempts.  Savin's  Petitioner,  (lJ889) 
131  U.  S.  267;  Ex  p.  McLeod,  (1903)  120  Fed. 
Rep.  130;  In  re  Brule,  (1895)  71  Fed.  Rep. 
943.  See  also  U.  S.  v.  Terry,  (1890)  41  Fed. 
Rep.  771;  U.  S.  v.  Memphis,  etc.,  R.  Co., 
(1881)  6  Fed.  Rep.  237. 

"  Section  5399  is  a  reproduction  of  section 
2  of  the  Act  of  Ck>ngress  of  March  2,  1831, 
ch.  99,  4  Stat.  L.  487,  '  declaratory  of  the  law 
eonceming  contempts  of  court,'  though  pro- 
ceeding by  indictment  is  not  exclusive  if  the 
offense  of  obstructing  justice  be  committed 
under  such  circumstances  as  to  bring  it 
within  the  power  of  the  court  under  section 
725i"  Pettibone  v,  U.  S.,  (1893)  148  U.  S. 
197. 

Scienter.  —  "It  seems  clear  £hat  an  indict- 
inent  against  a  person  for  corruptly  or  by 
threats  or  force  endeavoring  to  influence,  in- 
timidate, or  impede  a  witness  or  officer  in  a 
court  of  the  United  States  in  the  discharge 
of  his  duty,  must  charge  knowledge  or  no- 
tice, or  set  out  facts  that  show  knowledge  or 
notice,  on  the  part  of  the  accused  that  the 
witness  or  officer  was  such.  And  the  reason 
is  no  less  strong  for  holding  that  a  person  is 
not  sufficiently  charged  with  obstructing  or 
impeding  the  due  administration  of  justice  in 
a  court  unless  it  appears  that  he  knew  or  had 
notice  that  justice  was  being  administered  in 
such  court."  Pettibone  v.  U.  S.,  (1893)  148 
U.  S.  197. 

"The  construction  that  applies  to  the  first 
branch  of  section  5399  must  be  applied  to  the 
second,  and  if  it  were  essential  that  the  per- 
son accused  should  know  that  the  witness  or 
officer  was  a  witness  or  officer  in  order  to 
conviction  of  the  charge  of  influencing,  in- 
timidating, or  impeding  such  witness  or  offi- 
cer in  the  discharge  of  his  duty,  so  it  must 
be  necessary  for  the  accused  to  have  knowl- 
edge or  notice  or  information  of  the  pendency 
of  proceedings  in  the  United  States  court,  or 
the  progress  of  the  administration  of  justice 
therein,  before  he  can  be  found  guilty  of  ob- 
structing, or  impeding,  or  endeavoring  to  ob- 
struct or  impede  the  same."  Pettibone  v. 
U.  S.,  (1893)  148  U.  S.  197. 

To  constitute  an  assault  upon  a  witness  an 
offense  under  this  statute  the  defendant  must 
have  known  or  had  reason  to  know  that  the 
assaulted  person  was  a  witness  and  must 
have  assaulted  or  threatened  him  because  he 
was  such  witness,  and  for  the  purpose  of  in- 
timidating, impeding,  or  influencing  him  in 
jriving  his  testimony.  U.  S.  v.  Kee,  (1889) 
39  Fed.  Rep.  603.  See  also  U.  S.  v,  Bittinger, 
(1876)  15  Am.  L.  Reg.  N.  S.  49,  24  Fed.  Cas. 
No.  14,598. 

Wlio  are  witnesses.  —  A  witness  in  the 
meaning  of  the  statute  is  a  person  for  whom 
a  subp«ena  has  been  issued  on  the  part  of  the 


United  States,  or  who  has  been  designated  by 
the  district  attorney  or  the  commissioner  as 
one  to  be  used  as  a  witness.  This  designa- 
tion may  be  by  the  issuing  of  a  subpoena  or 
by  the  indorsement  of  his  name  on  a  com- 
plaint designating  the  witness  by  name  as 
such.  U.  S.  V.  Bittinger,  (1876)  16  Am.  L. 
Reg.  N.  S.  49,  24  Fed.  Cas.  No.  14,598. 

What  constitutes  obstructing  or  impeding. 
—  "To  *  obstruct,'  independent  of  the  accep- 
tation the  word  has  obtained  in  the  criminal 
law,  would  seem  to  stand  ex  vi  termini  a  di- 
rect and  positive  interposition,  which  pre- 
vented, or  tended  to  prevent,  the  action  of 
the  officer  or  court  in  respect  to  a  matter 
then  to  be  proceeded  in.  'Impede'  must 
necessarily  bear  a  similar  import,  and,  if 
there  be  any  discrimination  between  the  two 
terms,  it  can  only  be  that  the  same  direct 
and  positive  interference  may,  without 
amounting  to  a  complete  obstruction,  become 
an  impediment  to  the  action  intended  to  be 
intercepted.  The  intention  of  the  legislature 
to  give  these  terms  an  application  only  to 
direct  acts  of  violence  or  menace  disturbing 
the  ordinary  functions  of  courts  is  inferable 
from  the  construction  that  the  endeavor  is 
made  equally  criminal  with  the  entire  com- 
pletion of  the  purpose.  An  endeavor  to  ob- 
struct or  impede,  etc.,  by  threats  or  force, 
would  necessarily  imply  the  effort  to  put 
forth  some  act,  which  in  its  natural,  if  not 
necessary,  consequence,  must  be  attended 
with  an  obstruction,  and  with  a  forced  and 
compelled  interruption  of  further  progress  in 
the  administration  of  justice."  U.  S.  v, 
Seeley,  (1844)  27  Fed.  Cas.  No.  16,248a. 

Influencing  witness  to  evade  process. — 
The  provisions  of  the  statute  apply  to  one 
who  corruptly  influences  a  witness  to  secrete 
or  so  dispose  of  himself  as  to  prevent  process 
from  being  served  upon  him.  U.  S.  v.  Bit- 
tinger, (1876)  15  Am.  L.  Reg.  N.  S.  49,  24 
Fed  Cas.  No.  14,698. 

Assaulting  commissioner. — The  fact  that 
a  commissioner  does  not  himself  hold  "any 
court  of  the  United  States  "  does  not  prevent 
an  assault  upon  him  from  coming  within  the 
prohibition  of  the  statute,  if  the  assault 
could  or  did  obstruct  justice  in  the  particular 
case  in  the  Circuit  or  District  Court.  U.  S. 
V.  McLeod,  (1902)  119  Fed.  Rep.  416. 

Assaulting  witness.  —  An  information  will 
lie  under  this  statute  for  assaulting  a  wit- 
ness in  a  cause  before  a  commissioner  of  the 
District  Court  U.  S.  v.  Kee,  (1889)  39  Fed. 
Rep.  603. 

Threatening  life  of  counsel.  —  The  carrying 
of  weapons  into  the  room  of  an  examiner  in 
chancery  of  the  Circuit  Coiu-t  in  the  coiu-sc 
of  an  examination  in  a  pending  cause  and 
threatening  the  life  of  one  of  the  counsel, 
resulting  in  the  adjournment  of  the  hearing, 
constitutes  an  offense  under  this  statute. 
Sharon  v.  Hill,  (1886)  24  Fed.  Rep.  726. 

When  provision  applies.  —  The  obstruction 
of  the  due  administration  of  justice  in  any 
court  of  the  United  States,  corruptly  or  by 
threats  or  force,  is  indeed  made  criminal,  but 
such  obstruction  can  only  arise  when  justice 
is  being  administered.  Pettibone  v.  U.  S., 
(1893)  148  U.  S.  197. 
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Provisipns  limited  to  pending  causes. — 
'*  The  first  clause  of  section  5399  of  the  Re- 
vised Statutes  deals  with  'endeavors  to  in- 
liuen<!e,  intimidate,  or  impede  any  witness  or 
officer  in  any  court  of  the  United  States  in 
the  discharge  of  his  duty/  It  is  the  dis- 
charge of  duty  which  this  clause  seeks  to 
protect.  There  can  be  no  discharge  of  duty, 
to  be  influenced  in  any  way,  when  there  is 
no  duty  to  be  performed.  Neither  a  duty 
discharged  in  the  past,  nor  the  motives  which 
induced  it,  can,  in  the  nature  of  things,  legal 
or  moral,  be  recalled  or  influenced  in  any  wise 
by  a  subsequent  assault,  not  contemplated 
by  him  who  performed  the  duty  at  the  time 
it  was  discharged.  The  assault  here  charged 
clearly  does  not  fall  within  this  clause.  The 
remaining  clause  provides  for  the  punishment 
of  every  one  *  who  corruptly,  or  by  threats  or 
force,  obstructs  or  impedes,  or  endeavors  to 
obstruct  or  impede^  the  due  administration 
of  justice  therein,'  —  that  is,  'in  any  court 
of  the  United  States.' ,  The  word  *  therein,' 
here  used  as  synonymous  with  '  in  any  court 
of  the  United  States,'  qualifies  the  preceding 
words,  '  due  administration  of  justice,'  and 
necessarily  restricts  their  meaning,  when  we 
remember  that  this  is  a  penal  statute,  to 
particular  cases  as  they  arise  in  court.  But 
for  the  restraining  influence  of  the  word 
'  therein,'  the  words  '  due  administration  of 
justice'  might  perhaps  be  held  to  include 
practices  subversive  of  the  general  administra- 
tion of  justice,  regardless  of  their  effect  upon 
any  particular  case.  As  here  used,  the  words 
'  the  due  administration  of  justice  therein ' 
mean  the  enforcement  of  the  law  of  the  land 
in  individual  cases  brought  or  sought  to  be 
brought  before  the  courts."  U.  S.  v.  McLeod, 
(1902)  119  Fed.  Rep.  416.  See  also  Ex  p. 
McLeod,  (1903)    120  Fed.  Rep.  130. 

The  protection  of  the  law  under  the  first 
clause  of  this  section  is  coincident  and  con- 
tinuous with  the  power  of  the  court  over  the 
witness  to  compel  him  to  attend  and  give 
evidence  in  some  pending  cause,  and,  when 
this  relation  between  the  court  and  the  wit- 
ness ceases,  the  protection  of  the  law,  under 
this  clause  of  the  section,  is  terminated.  So 
one  who  assaults  a  person  who  had  at  some 
time  previous  been  a  witness  against  him  in 
a  proceeding  before  a  commissioner  cannot  be 
held  guilty  of  a  violation  of  this  provision  of 
the  statute.  U.  S.  v.  Thomas,  (1891)  47  Fed. 
Rep.  807. 

An  assault  upon  the  commissioner  does  not 


constitute  an  offense  under  this  statute  even 
though  the  cause  in  connection  with  whidi 
the  assault  was  made  is  still  pending,  if  at 
the  time  of  the  assault  he  had  no  power  lo 
exercise,  nor  any  duty  to  perforuK  which 
could  be  influenced  by  the  assault.  U.  S.  r. 
McLeod,  (1902)   119  Fed.  Rep.  416. 

An  assault  by  one  upon  a  person  who  had 
some  time  previously  been  a  witness  against 
him  in  a  proceeding  before  a  commissioner, 
does  not  come  within  the  second  clause  of  the 
statute  which  prohibits  the  obstruction  or 
impeding  of  the  due  administration  of  jus- 
tice. U.  S.  t?.  Thomas,  (1891)  47  Fed.  Rep. 
807. 

The  fact  that  the  direct  effect  of  an  assault 
upon  a  commissioner  because  of  a  duty  dis- 
charged by  him  will  be  to  influence  and  in- 
timidate him  in  the  future  discharge  of  his 
duty  does  not  render  such  assault  an  en- 
deavor to  obstruct  or  an  obstruction  to  the  due 
administration  of  justice  within  the  meaning 
of  the  statute.  The  statute  does  not  create 
the  offense  of  obstructing  a  justice  in  general 
or  in  the  abstract.  U.  8.  v.  McLeod,  (1902) 
119  Fed.  Rep.  416;  U.  S.  v.  Thomas,  (1891) 
47  Fed.  Rep.  807. 

What  is  pending  cause.  —  A  case  is  pend- 
ing, within  the  meaning  of  the  statute,  in  a 
court  of  the  United  States,  when  the  com- 
plaint is  lodged  with  the  United  States  com- 
missioner charging  a  violation  of  the  laws  of 
the  United  States.  U.  S.  v,  Bittinger,  (1876) 
15  Am.  L.  Reg.  N.  S.  49,  24  Fed.  Cas.  Na 
14,598 

Averment  of  pendency  of  cause  esaentiaL  — 
Where  the  indictment  for  the  obstruction  of 
the  due  administration  of  justice  in  violation 
of  this  statute  by  an  assault  upon  a  com- 
missioner is  silent  as  to  the  pendency  of  the 
case  in  the  Circuit  or  District  Ck>urt,  it  can- 
not be  aided  by  intendment.  The  presump- 
tion is  that  the  case  in  ^nnection  with  wliich 
the  assault  was  made  was  concluded  before 
it  was  made.  U.  S.  v,  McLeod,  (1902)  119 
Fed.  Rep.  416. 

Information.  —  An  information  for  cor- 
ruptly endeavoring  to  obstruct  justice  within 
the  prohibition  of  this  statute  is  not  suffi- 
cient where  it  fails  to  charge  specifically  that 
the  act  complained  of  was  done  by  the  persoD 
accused,  and  that  he  did  it  with  a  corrupt  In- 
tent, and  only  incidentally  and  inferentially 
charges  that  he  did  the  act.  Johnston  r.  U 
S.,  (1898)  87  Fed.  Rep.  187. 


Sec.  5400.  [Rescue  at  executions.     See  Rescue.] 

Sec.  5401.  [Rescue  of  prisoners.     See  Besghb.] 

Sec.  5402.  [Rescue  of  body  after  execution.     See  Rbscuel] 

Sec.  5403,  [Destroying,  etc,  public  records.      See  Rbcobds.] 

Sec.  5404.  [Corruption  or  intimidation  of  jurors,  etc."]  Every  person 
who,  corruptly,  or  by  threats  or  force,  or  by  threatening  letters,  or  any  threaten- 
ing communications,  endeavors  to  influence,  intimidate,  or  impede  any  grand 
or  petit  juror  of  any  court  of  the  United  States  in  the  dischai^  of  his  duty, 
or  who  corruptly,  or  by  threats  or  force,  or  by  threatening  letters,  or  any 
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threatening  communications,  influences^  obstructs,  or  impedes,  or  endeavors  to 
influence,  obstruct,  or  impede,  the  due  administration  of  justice  therein,  shall 
be  punishable  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by  imprison* 
ment  not  more  tiian  one  year,  or  by  both  such  fine  and  imprisonment.      \R,  S.] 

where  pending.  The  threatening  letter  should 
be  set  out  or  so  described  as  to  be  capable 
of  identification.  It  should  furnish  the  ac- 
cused with  such  a  description  of  the  charge 
against  him  as  will  enable  him  to  make  his 
defense,  and  avail  himself  of  his  conviction  or 
acquittal  for  the  protection  against  a  further 
prosecution  for  the  same  cause,  and  should 
inform  the  court  of  the  facts  alleged  so  that 
it  may  decide  whether  they  are  sufficient  in 
law  to  support  a  conviction  if  one  should  be 
had.  U.  S.  v.  Armstrong,  (1894)  59  Fed. 
Rep.  568. 


Act  of  June  10,  1872,  ch.  420,  17  Stat.  L. 
378. 

Indictment.  —  In  an  indictment  under  this 
statute  for  endeavoring  to  obstruct  and  in- 
fluence the  administration  of  justice  by  tlic 
writing  of  a  threatening  letter  it  is  not 
sufficient  that  the  indictment  follow  the 
statute  in  setting  forth  the  offense.  The 
acts  charged  must  be  sufficient,  if  proved,  to 
support  a  conviction  of  the  offense  alleged. 
The  indictment  should  allege  that  a  proceed- 
ing was  pending  to  be  obstructed  and  in- 
fluenced,  and  what   proceeding   it  was  and 


Sec.  5405.  ^Attempt  to  influence  jturor.]  Every  person  who  attempts  to 
influence  the  action  or  decision  of  any  grand  or  petit  juror  upon  any  issue  or 
matter  pending  before  such  juror,  or  before  the  jury  of  which  he  is  a  member, 
or  pertaining  to  his  duties,  by  writing  or  sending  to  him  any  letter  or  any  com- 
munication, in  print  or  writing,  in  relation  to  such  issue  or  matter,  without  the 
order  previously  obtained  of  the  court  before  which  the  juror  is  summoned, 
shall  be  punishable  by  a  fine  of  not  more  than  one  thousand  dollars,  or  by  im- 
prisonment not  more  than  six  months,  or  by  both  such  fine  and  imprisonment. 
[22.  8.] 

Act  of  June  10,  1872,  ch.  420,  17  Stat.  L.  378. 

Sec.  5406.  [Conspiring  to  intimidate  party,  witness,  or  juror.]  If  two  or 
more  persons  in  any  State  or  Territory  conspire  to  deter,  by  force,  intimidation, 
or  threat^  any  party  or  witness  in  any  court  of  the  United  States  from  attend- 
ing such  court,  or  from  testifying  to  any  matter  pending  therein,  freely,  fully, 
and  truthfully,  or  to  injure  such  party  or  witness  in  his  person  or  property  on 
account  of  his  having  so  attended  or  testified,  or  to  influence  the  verdict,  pre- 
sentment^ or  indictment  of  any  grand  or  petit  juror  in  any  such  court,  or  to 
injure  such  juror  in  his  person  or  property  on  accoimt  of  any  verdict,  present- 
ment, or  indictment  lawfully  assented  to  by  him,  or  of  his  being  or  having  been 
such  juror,  each  of  such  persons  shall  be  punished  by  a  fine  of  not  less  than 
five  hundred  nor  more  than  five  thousand  dollars,  or  by  imprisonment,  with  or 
without  hard  labor,  not  less  than  six  months  nor  more  than  six  years,  or  by  both 
such  fine  and  imprisonment.      \_R.  S.] 

Act  of  April  20,  1871,  ch.  22,  17  Stat.  L. 

13. 

See  also  Cmh  Rights,  vol.  1,  p.  791; 
Conspiracy,  vol.  2,  p.  247. 

PertOBB  protected.  —  The  provision  doea  not 
include  court  officers  within  its  protection, 
but  specifically  restricts  it  to  parties,  wit- 
nesses, and  jurors.  U.  S.  v.  McLeod,  (1902) 
119  Fed.  Rep.  416. 

Constitutionality.  —  The  Congress  of  the 
United  States  possesses  the  constitutional 
power  and  is  charged  with  the  constitutional 
duty  to  protect  all  the  agencies  of  the  fed- 
eral goTemment,  including  the  courts,  their 
officers,  and  all  persons  whose  attendance  is 
necessary  in  the  proceedings  of  those  courts, 
such  as  parties,  witnesses,  and  jurors.  This 
power  and  duty  of  protection  have  been  ex- 
ercised and  performed  with  regard  to  parties, 


witnesses,  and  jurors  by  section  5406.  U.  S. 
V.  Sanges,  (1891)  48  Fed.  Rep.  78. 

Nature  of  enactment.  —  This  statute  re- 
lates to  those  crimes  and  misdemeanors  which 
affect  the  government,  its  public  polity,  and 
the  administration  of  its  laws  in  its  courts 
of  justice,  as  distinguished  from  those  of- 
fenses which  are  appointed  against  the  civil 
rights  of  private  persons.  U.  S.  v.  Sanges, 
(1891)  48  Fed.  Rep.  78. 

Purpose.  —  This  statute  is  only  intended 
to  provide  for  the  protection  of  a  person  when 
called  as  a  witness  in  a  court  of  the  Unitea 
States.  The  preliminary  examination  for  a 
commissioner  cannot  be  considered  a  case 
pending  in  a  court  of  the  United  States 
within  the  meaning  of  the  statute.  Todd  v, 
U.  S.,   (1895)    158  U.  S.  278. 

"  The  right  or  duty  of  the  government  to 
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provide  for  the  protection  given  by  section 
6406  to  parties,  jurors,  and  witnesses  arises, 
not  so  much  from  the  interest  or  right  of 
those  persons,  as  from  the  necessity  of  the 
government  itself  that  the  great  agencies 
of  its  judicial  organism  should  not  be  im- 
peded in  their  official  administration  of  the 
laws,  and  that  all  its  instrumentalities 
should  be  protected  against  the  obstructions 
of  force  or  fraud.  The  status  of  a  witness 
in  a  court,  pending  either  a  civil  or  criminal 
proceeding,  is  in  law  regarded  as  one  of  ob- 
ligation and  duty,  which  he  is  compelled  to 


perform,  or  of  a  function  which  he  is  obliged 
to  discharge,  rather  than  a  right  on  his  part 
which  he  may  or  may  not  exercise,  acoording 
to  his  own  will.  The  right,  in  relation  to  bis 
testimony,  is  the  right  of  the  parties  litigant, 
or  of  the  government,  as  the  case  may  1^,  to 
have  it  taken;  not  his  own,  either  to  offer 
or  withhold.  They  are  entitled  to  the  process 
of  the  court  to  compel  his  attendance, 
and,  when  he  attends,  to  compel  him  to  tes- 
tify, even  against  his  will,  to  the  wnole  truth, 
and  nothing  but  the  truth."  U.  S.  r.  Sanges, 
( 1801 )  48  Fed.  Rep.  78. 


Sec.  5407.  [^Conspiracy  to  defeat  enforcement  of  the  laws."]  If  two  or 
more  persons  in  any  State  or  Territory  conspire  for  the  purpose  of  impeding, 
hindering,  ohstruetiug,  or  defeating,  in  any  manner,  the  due  course  of  justice 
in  any  State  or  Territory,  with  intent  to  deny  to  any  citizen  the  equal  pro- 
tection of  the  laws,  or  to  injure  him  or  his  property  for  lawfully  enforcing, 
or  attempting  to  enforce,  the  right  of  any  person,  or  class  of  persons,  to  the 
equal  protection  of  the  laws,  each  of  such  persons  shall  be  punished  by  a  fine 
of  not  less  than  five  hundred  nor  more  than  five  thousand  dollars,  or  by  im- 
prisonment, with  or  without  hard  labor,  not  less  than  six  months  nor  more  than 
six  years,  or  by  both  such  fine  and  imprisonment      [22.  S.] 

Act  of  April  20,  1871,  ch.  22,  17  Stat.  L.  13. 

Sec.  5408.  [Destroying  records  by  officer  in  charge.     See  Recobdb.] 

Sec.  5409.  [Allowing  prisoners  to  escape.      See  Escape^  vol.  2,  p.  874. J 

Sec.  5410.  [Application  of  preceding  section.  See  Escape^  voL  2,  pt 
874.] 

Sec.  5411.  [Altering J  etc.,  records  in  surveyor-general^s  office  in  Cali- 
fornia^    See  Recoeds.] 

Sec.  5412.   [Deposit  of  fravjdvleni  papers  in  archives.      See  Kbcobdb.] 

Sec.  5446.  [Taking  seized  property  from  custody  of  revemie  officer.] 
Every  person  who  dispossesses  or  rescues,  or  attempts  to  dispossess  or  rescue, 
any  property  taken  or  detained,  by  any  oflScer  or  other  person  under  the  au- 
thority of  any  revenue  law  of  the  United  States,  or  aids  or  assists  therein,  shaD 
be  imprisoned  not  more  than  twelve  months,  and  fined  not  more  than  three 
hundred  dollars.      [R.  /S.] 

Act  of  April  30,   1790,  ch.  9,   1   Stat.  L.  chapter    5,    entitled    "Crimes    Against  the 

117;  Act  of  July  13,  1866,  ch.  184,  14  Stat.  Operation   of  the  Government,"  of  title  70 

L.  171.  of  the  Revised  Statutes. 

This  and  section  5447  following  are  from 

Sec.  5447.  [Resisting  revenue  officers  rescuing  or  destroying  seized  prop- 
erty, etc.]  Every  person  who  forcibly  assaults,  resists,  opposes,  prevents,  im- 
pedes, or  interferes  with  any  officer  of  the  customs,  or  his  deputy,  or  any  person 
assisting  him,  in  the  execution  of  his  duties,  or  any  person  authorized  to  make 
searches  or  seizures,  in  the  execution  of  his  duty,  or  who  rescues  or  attempts 
to  rescue,  or  causes  to  be  rescued,  any  property  which  has  been  seized  by  any 
person  so  authorized,  or  who,  before,  at,  or  after  such  seizure,  in  order  to 
prevent  the  seizure  or  securing  of  any  goods,  wares,  or  merchandise  by  any 
person  so  authorized,  staves,  breaks,  throws  overboard,  destroys,  or  removes  the 
same,  shall  be  fined  not  less  than  one  hundred  dollars  nor  more  than  two  thou- 
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sand  dollars,  or  be  imprisoned  not  less  than  one  month  nor  more  than  one  year, 
or  both;  and  every  person  who  discharges  any  deadly  weapon  at  any  person 
authorized  to  make  searches  or  seizures,  or  uses  any  deadly  or  dangerous 
weapon  in  resisting  him  in  the  execution  of  his  duty,  with  intent  to  commit 
a  bodily  injury  upon  him,  or  to  deter  or  prevent  him  from  discharging  his 
duty,  shall  be  imprisoned  at  hard  labor  for  a  term  not  more  than  ten  years  or 
less  than  one  year.      [i2.  5.] 

Act  of  July  18,  1866,  ch.  201,  14  SUt.  L. 
179. 

Resisting  officer  enforcing  retaliatory  laws 
in  relation  to  shipping.  See  Discsiicinating 
Laws  and  Duties,  vol.  2,  p.  834. 

Wlien  statute  applies.  —  An  assault  upon  a 
customs  officer  during  the  hours  devoted  to 
the  discharge  of  his  official  duty,  at  the  place 
Inhere  he  was  assigned  to  discharge  that 
duty  and  while  he  was  engaged  in  an  ex- 
amination of  papers  officially  before  liim  and 
making  certain  inquiries  in  the  line  of  his 
duties,  is  an  offense  under  this  statute.  The 
joffioer  is  as  much  entitled  to  its  protection 
while  sitting  at  his  post  waiting  for  the 
arrival  of  the  ship,  or  the  discharge  of  the 
cargo,  as  he  would  be  superintending  the  dis- 
charge. U.  S.  t7.  McEwan,  (1890)  44  Fed. 
Rep.  594. 

Purpose  of  interference  immateriaL  —  It  is 
no  defense  to  an  indictment  for  forcibly  ob- 
structing or  impeding  an  officer  of  the  cus- 
toms in  the  discharge  of  his  duty  that  the 
object  of  the  party  was  personal  chastise- 
ment, and  not  to  obstruct  or  impede  the 
officer  in  the  discharge  of  his  duty,  if  he  knew 
the  officer  to  be  so  en^ged.  U.  S.  v.  Keen, 
(1830)   5  Mason   (U.  S.)   453. 

Protection  limited  to  customs  officers. — 
The  provisions  of  this  section  refer  only  to 


offenses  committed  against  officers  of  the 
customs,  their  deputies,  and  persons  assisting 
them  in  the  execution  of  their  duties.  It 
has  therefore  no  application  to  an  act  done 
in  resistance  of  an  Indian  agent  in  making 
searches  or  seizures  upon  an  Indian  reser- 
vation. Mackey  v.  Miller,  (C.  C.  A.  1903) 
126  Fed.  Rep.  161. 

Service  of  process  on  officer.  —  The  section 
applies  to  a  case  of  active,  forcible  interfer- 
ence with  a  customs  or  revenue  officer  or  with 
one  assisting  such  officer,  in  the  performance 
of  his  duty  as  such,  and  the  interfertoce 
must  be  with  the  intent  to  impede  or  pre- 
vent the  performance  of  the  duty.  It  does 
not  apply  to  an  arrest  of  such  an  officer  by 
a  state  officer  under  process  issuing  from  a 
court  and  regular  on  its  face.  Ex  p.  Murray, 
(1888)  35  Fed.  Rep.  496. 

Where  officer  acts  without  authority. — 
Customs  officers  not  being  charged,  either  by 
statutes  or  the  regulations  of  the  treasury 
department,  with  the  duty  of  arresting 
Chinese  persons  who  have  unlawfully  en- 
tered the  United  States,  one  interfering  with 
a  customs  officer  engaged  in  making  such  an 
arrest  is  not  subject  to  indictment  under  the 
provisions  of  this  statute.  U.  S.  v.  Baird, 
(1891)  48  Fed.  Rep.  554. 


Sec.  6448.  [Falsely  assuming  to  be  a  revenue  officer.]  Every  person  who 
falsely  represents  himself  to  he  a  revenue  officer,  and,  in  such  assupied  char- 
acter, demands  or  receives  any  money  or  other  article  of  value  from  any  person 
for  any  duty  or  tax  due  to  the  United  States,  or  for  any  violation  or  pretended 
violation  of  any  revenue  law  of  the  United  States,  shall  be  deemed  guilty  of  a 
felony,  and  shall  be  fined  five  hundred  dollars,  and  imprisoned  not  less  than 
six  months  and  not  more  than  two  years.      [R.  8.] 


Act  of  March  2,  1867,  ch.  169,  14  Stat.  L. 


Requisites  of  indictment,  see  note  to  this 
section  under  the  title  False  Pbbsonation, 
vol.  3,  p.  92. 
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See  generally,  CIFIL  SERVICE;  CONGRESS;  DIPLOMATIC  AND  CON- 
SULAR OFFICERS;  EXECUTIVE  DEPARTMENTS;  JUDICIAL 
OFFICERS;  JUDICIARY;  NAVY;  OFFICERS  OF  MERCHANT 
VESSELS;  PUBLIC  OFFICER^;  WAR  DEPARTMENT  AND 
MILITARY  ESTABLISHMENT  And  fi>r  Pmuers,  Duties,  and  Lia- 
bilities  of  Piuticular  Officers,  consult  the  General  Index, 
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OFFICERS  OF  MERCHANT  VESSELS. 

R.  8.  413I.    WAat  Are  Vessels  of  the  United  States — All  Officers  to  Be  Citizens^  395. 
Act  of  April  77,  /<^^,  ch,  107^  395. 

Aliens  Who  Have  Declared  Intention  to  Become  Citizens  May  Be  Licensed 
as  Engineers  and  Pilots^  395. 
Act  of  June  26,  1884,  395. 

Sec,  I,  B,  S,  sec,  4131  Amended —  Aliens  May  Temporarily  Fill  Vacancies^  395. 
Act  of  May  28^  i8g6,  ch.  2^^^  396. 

Sec,  I,  {Amends  B,  S.  sec,  4131)^  306. 

2.  Term  of  License  —  Benewal —  Suspension  —  Naval  Service — Fensms^ 

396. 

3.  Effect  of  Act,  397. 

B.  8.  4401.    Vessels  Navigating  Coastwise  and  on  the  Great  Lakes,  397. 
4426.  Ferry-boats,  Canal-boats,  Yachts,  etc,  tj^^, 

4438.  License  of  Officers  by  Inspectors  —  Employment  of  Unlicensed  Officen 

Prohibited,  398. 

4439.  License  of  Captain,  398. 

4440.  License  of  Mates,  399. 

4441.  License  of  Engineer,  400. 

4442.  License  of  Pilot,  400. 

4443.  License  of  Captain  or  Mate  as  Pilot,  400. 

4444.  {State  Begulation  of  Pilots.     See  Pilotage),  401. 

4445.  Oath  of  Licensed  Officers  —  Oath  of  Applicants  for  License — Petialtyjor 

Change  of  License^  401. 

4446.  License  to  Be  Exhibited^  401. 

4447.  Benewal  of  Officer* s  License,  401. 

4448.  Licensed  Officers  to  Assist  Inspectors  in  Examinations,  40a. 

4449.  Bevocation  of  Officer*  s  License  for  Befusal  to  Serve,  etc.^  402. 

4450.  Investigation  of  Conduct  of  Officers,  402. 

4451.  Payment  of  Marshal  and  Witnesses,  ^o^, 

4452.  Appeal  to  Supervising  Inspector,  403. 

4250.^  Bemoval  of  Captain  by  Owners  of  Vessels,  403. 

CBOSS-BEFfiBENCES. 

'^Master"  Defined,  see  CUSTOMS  DUTIES,  vol  2,  p.  636;  SEAMEN. 

Duties  under  Customs  Laws,  see  CUSTOMS  DUTIES,  vol.  2,  p.  372. 

Duties  under  Immigration  Laws,  see  CHINESE  EXCLUSION,  vol.  i,  p.  754; 
IMMIGBATION,  vol.  3,  p.  288. 

Duties  as  to  Log  Books,  see  LOG  BOOKS,  vol.  4,  p.  867;  SEAMEN, 

Duties  as  to  Seamen,  see  SEAMEN. 

Duty  of  Owner  on  Change  of  Master,  see  SHIPPING  AND  NAVIGATION, 

Duties  as  to  Begistry,  Enrollment,  and  License,  see  SHIPPING  AND  NA  VIGA- 
TION. 

Payment  of  Consular  Bees,  see  DIPLOMATIC  AND  CONSULAB  OFFICERS, 
vol.  2,  p.  800. 

Ofenses  by,  see  COLLISIONS,  vol  2,  p.  202;  CUSTOMS  DUTIES,  vol.  2.  p. 
372;  HOMICIDE,  vol.  3,  p.  231;  LOG  BOOKS,  vol.  4,  p.  867;  RIVERS, 
HABBOBS,  AND  CANALS;  SEAMEN;  SHIPPING  AND  NAVI- 
GATION; STEAM  VESSELS;  TELEGBAPH  AND  CABLE  LINES; 
TIMBEB  LANDS  AND  FOBEST  BESEBVE. 

And  see  generally,  CHINESE  EXCLUSION,  vol.  i,  p.  754;  COLLISIONS,  vol. 
2,  p.  150;  CUSTOMS  DUTIES,  vol.  2,  p.  372;  LIFE  SAVING,  vol.  4,  p. 
805 ;  LOG  BOOKS,  vol.  4,  p.  867 ;  LI  MIT  A  TION  OF  VESSEL  0  WNERS 
LIABILITY,  vol.  4,  p.  ^37;  PILOTAGE;  SEAMEN;  SHIPPING 
AND  NAVIGATION;  STATISTICS;  STEAM  VESSELS. 
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Sec.  4131.  [WA(i<  are  vessels  of  the  United  States  —  aU  officers  to  he 
citizens.'^  Vessels  registered  pursuant  to  law  and  no  others,  except  such  as 
shall  be  duly  qualified  according  to  law  for  carrying  on  the  coasting  or  fishing 
trade,  shall  be  deemed  vessels  of  the  United  States;  and  entitled  to  the  benefits 
and  privileges  appertaining  to  such  vessels ;  but  no  such  vessel  shall  enjoy  such, 
benefits  and  privileges  longer  than  it  shall  continue  to  be  wholly  owned  by 
a  citizen  or  citizens  of  the  United  States  or  a  corporation  created  under  the 
laws  of  any  of  the  States  thereof,  and  be  commanded  by  a  citizen  of  the  United 
States.  And  all  the  officers  of  vessels  of  the  United  States  who  shall  have 
charge,  of  a  watch,  including  pilots,  shall  in  all  cases  be  citizens  of  the  United 
States.  The  word  "  officers  "  shall  include  the  chief  engineer  and  each  assist- 
ant engineer  in  charge  of  a  watch  on  vessels  propelled  wholly  or  in  part  by 
steam ;  and  after  the  first  day  of  January,  eighteen  hundred  and  ninety-seven, 
no  person  shall  be  qualified  to  hold  a  license  as  a  commander  or  watch  officer 
of  a  merchant  vessel  of  the  United  States  who  is  not  a  native-born  citizen,  or 
whose  naturalization  as  a  citizen  shall  not  have  been  fully  completed.     [B,  5.] 

This  section  was  amended  to  read  as  above  zens  and  to  be  commanded  by  a  citizen  of 

by  the  Act  of  May  28,  1896,  ch.  256,  sec.  I,  the  United  States.  And  officers  of  vessels  of 

29  Stat.  L.  188.  the  United  States  shaU  in  all  cases  be  citi- 

The  section  originally  read  as  follows:  zens  of  the  United  States."  Act  of  Dec.  31, 

"Sec.  4131.  Vessels  registered  pursuant  to  1792,  ch.  1,  1  Stat  L.  287. 

law,  and  no  others,  except  such  as  shall  be  It  was  first  amended  by  the  Act  of  June 

duly  qualified,  according  to  law,  for  carrying  26,  1884,  ch.  121,  sec.  1,  set  forth  below.    It 

on  the  coasting  trade  and  fisheries,  or  one  was  again  amended  by  Act  of  May  28,  1896, 

of  them,  shall  h^  deemed  vessels  of  the  United  ch.  255,  sec.  1,  as  set  forth  above.    Section  3 

States,  and  entitled  to  the  benefits  and  privi-  of  the  latter  Act  provides  that  the  Act  shall 

leges  appertaining  to  such  vessels;  but  they  not  be  construed  to  modify  or  repeal  the  Act 

shall  not  enjoy  the  same    longer  than  they  of  1884.    See  sections  in  text  following, 
shall  continue  to  be  wholly  owned  by  citi- 

Aa  act  to  authorise  the  employment  of  certain  aliens  as  engineers  and  pilots. 
[Act  of  AprU  17,  1S74,  oh.  107,  18  Stat.  L.  30.2 

[^Aliens  who  have  declared  mtention  to  become  citizens  may  be  licensed  as 
engineers  and  pilots.']  That  any  alien  who,  in  the  manner  provided  for  by  law, 
has  declared  his  intention  to  become  a  citizen  of  the  United  States,  and  who 
shall  have  been  a  permanent  resident  of  the  United  States  for  at  least  six 
months  immediately  prior  to  the  granting  of  such  license,  may  be  licensed,  as 
if  already  naturalized,  to  serve  as  an  engineer  or  pilot  upon  any  steam-vessel 
subject  to  inspection  under  the  provisions  of  the  act  entitled  "  An  act  to  pro- 
vide for  the  better  security  of  life  on  board  of  vessels  propelled,  in  whole  or  in 
part,  by  steam,  and  for  other  purposes,"  approved  February  twenty-eighth, 
eighteen  hundred  and  seventy-one.      [18  Stat.  L.  SO.] 

This  section  would  appear  to  be  superseded  1871,  ch.  100,  16  Stat.  L.  440,  above  referred 

by  R.  S.  sec.  4131  as  amended  as  above  set  to  are  incorporated  in  the  Revised  Statutes 

forth.  as  sees.  4399-4600.    See  Shipping  and  Nav- 

The    provisions   of   the   Act   of   Feb.    28,  igation. 


[Sec.  1.]  [R.  S.  sec.  41  SI  amended  —  aliens  may  temporarily  Jill 
vacancies.]  That  the  last  clause  of  section  forty-one  hundred  and  thirty-one  of 
the  Revised  Statutes  be  amended  so  as  to  read  as  follows: 

"  All  the  officers  of  vessels  of  the  United  States  shall  be  citizens  of  the 
United  States,  except  that  in  cases  where,  on  a  foreign  voyage,  or  on  a  voyage 
from  an  Atlantic  to  a  Pacific  port  of  tlie  United  States,  any  such  vessel  is  for 
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any  reason  deprived  of  the  services  of  an  oiScer  below  the  grade  of  master,  his 
place,  or  a  vacancy  caused  by  the  promotion  of  another  officer  to  such  place, 
may  be  supplied  by  a  person  not  a  citizen  of  the  United  States  until  the  first 
return  of  such  vessel  to  its  home  port;  and  such  vessel  shall  not  be  liable  to 
any  penalty  or  penal  tax  for  such  employment  of  an  alien  officer."  [2S  Stat, 
L.  53.] 


This  is  from  the  Act  of  June  26,  1884,  "  an 
Act  to  remove  certain  burdens  on  the  Amer- 
ican merchant  marine  and  encourage  the 
American  foreign  carrying  trade  and  for 
other  purposes."  As  to  efSct  of  later  Acts, 
see  note  to  R.  S.  4131,  supra. 

Alien  mate.  —  A  tax  on  a  vessel  employing 
as  mate  an  alien,  imposed  under  section  4210 
of  the  Revised  Statutes,  which  provides  that 
a  *' vessel,  any  officer  of  which  shall  not  be 


a  citizen  of  the  United  States,  shall  pay  a  tax 
of  fifty  cents  per  ton,"  should  not  be  re- 
mitted because  such  alien  had  duly  declared 
his  intention  of  becoming  a  citizen  of  the 
United  States  and  had  for  more  than  three 
years  continuously  served  on  board  American 
merchant  vessels,  but  had  never  actually  been 
admitted  to  citizenship.  Alien  Officers  on 
Vessels,  (1806)  21  Op.  Atty.-Gen.  412. 


An  Act  To  amend  section  forty-one  hundred  and  thirty-one  of  the  Revised  Statutes  of  the 
United  States,  to  improve  the  merchant-marine  engineer  service  and  thereby  also  to 
increase  the  efficiency  of  the  Naval  Reserve,  and  for  other  purposes. 

[Act  of  May  28,  1896,  ch.  266,  29  Stat.  L.  188.J 

[Sec.  1.]  [Amends  R.  8.  sec.  ^ISl.']  That  section  forty-one  hundred  and 
thirty-one  of  the  Revised  Statutes  of  the  United  States  be  amended  so  as  to 
read  as  follows:  [I'he  portion  omitted  here  is  set  ovJt  above  as  R.  8.  sec. 
41S1.] 

Sec.  2.  [  Term  of  license  —  reneiml  —  suspension  —  naval  service  — 
pe?i8ions.]  That  all  licenses  issued  to  such  offipers  shall  be  for  a  term  of  five 
years,  but  the  holder  of  a  license  may  have  the  same  renewed  for  another  five 
years  at  any  time  before  its  expiration :  Provided,  however.  That  any  officer 
holding  a  license,  and  who  is  engaged  in  a  service  which  necessitates  his  con- 
tinuous absence  from  the  United  States,  may  make  application  in  writing  for 
one  renewal  and  transmit  the  same  to  the  board  of  local  inspectors  with  a 
statement  of  the  applicant  verified  before  a  consul,  or  other  oflScer  of  the  United 
States  authorized  to  administer  an  oath,  setting  forth  the  reasons  for  not 
appearing  in  person ;  and  upon  receiving  the  same  the  board  of  local  inspectors 
that  originally  issued  such  license  shall  renew  the  same  for  one  additional  tenn 
of  such  license,  and  shall  notify  the  applicant  of  such  renewal.  And  in  all 
cases  where  the  issue  is  the  suspension  or  revocation  of  such  licenses,  whether 
before  the  local  boards  of  inspectors  as  provided  for  in  section  forty-four  hun- 
dred and  fifty  of  the  Revised  Statutes,  or  before  the  supervising  inspector  as 
provided  for  in  section  forty-four  hundred  and  fifty-two  of  the  Revised  Stat- 
utes, the  accused  shall  be  allowed  to  appear  by  counsel  and  to  testify  in  his 
own  behalf.  No  master,  mate,  pilot,  or  engineer  of  steam  vessels  licensed 
under  title  fifty-two  of  the  Revised  Statutes  shall  be  liable  to  draft  in  time  of 
War,  except  for  the  performance  of  duties  such  as  required  by  his  license; 
and,  while  performing  such  duties  in  the  service  of  the  United  States,  every 
such  master,  mate,  pilot,  or  engineer  shall  be  entitled  to  the  highest  rate  of 
wages  paid  in  the  merchant  marine  of  the  United  States  for  similar  services; 
and,  if  killed  or  wounded  while  performing  such  duties  under  the  United 
States,  they,  or  their  heirs,  or  their  legal  representatives  shall  be  entitled  to 
all  the  privileges  accorded  to  soldiers  and  sailors  serving  in  the  Army  and 
Navy,  under  the  pension  laws  of  the  United  States.      1^9  8tai.  L.  188.] 
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Sec.  3.  [Effect  of  act,^  That  all  laws  or  parts  of  laws  in  conflict  with 
this  Act  are  hereby  repealed.  But  this  shall  not  be  construed  to  modify  or 
repeal  that  provision  of  the  Act  of  June  twenty-sixth,  eighteen  hundred  and 
eighty-four,  which  reads  as  follows :  "In  cases  where  on  a  foreign  voyage,  or 
on  a  voyage  from  an  Atlantic  to  a  Pacific  port  of  the  United  States,  any  such 
vessel  is  for  any  reason  deprived  of  the  services  of  an  officer  below  the  grade 
of  master,  his  place,  or  a  vacancy  caused  by  the  promotion  of  another  officer 
to  such  place,  may  be  supplied  by  a  person  not  a  citizen  of  the  United  States 
until  the  first  return  of  such  vessel  to  its  home  port ;  and  such  vessel  shall  not 
be  liable  to  any  penalty  or  penal  tax  for  such  employment  of  an  alien  officer." 
129  Stat.  L.  189.] 

Sec.  4401.  [Vessels  navigatmg  coastwise  and  on  the  great  lakes.]  All 
coastwise  sea-going  vessels,  and  vessels  navigating  the  great  lakes,  shall  be  sub- 
ject to  the  navigation  laws  of  the  United  States,  when  navigating  within  the 
jurisdiction  thereof;  and  all  vessels,  propelled  in  whole  or  in  part  by  steam, 
and  navigating  as  aforesaid,  shall  be  subject  to  all  the  rules  and  regulations 
established  in  pursuance  of  law  for  the  government  of  steam-vessels  in  passing, 
as  provided  by  this  Title ;  and  every  coastwise  sea-going  steam-vessel  subject  to 
the  navigation  laws  of  the  United  States,  and  to  the  rules  and  regulations 
aforesaid,  not  sailing  under  register,  shall,  when  under  way,  except  on  the 
high  seas,  be  imder  the  control  and  direction  of  pilots  licensed  by  the  inspectors 
of  steamboats.      [B.  8.] 

Act  of  Feb.  28,  1871,  ch.  100,  16  Stat.  li.  allegation  to  the  contrary  it  will  be  presumed 

455.  that  the  officers  required  by  law  to  be  11- 

This  and  section  4426,  following,  are  from  censed  were   so  licensed.    Butler  v.  Boston, 

title  52  of  the  Revised  Statutes,  ''Kegula-  etc.,  Steamship   Ck).,   (1889)    130  U.  S.  527; 

tion  of  Steam  Vessels."    See  Steam  Vessels.  In  re  Meyer,  (1896)  74  Fed.  Rep.  881. 

License  presumed.  —  In  the  absence  of  any 


Sec.  4426.  [Ferry-boats,  canal-boats,  yachts,  etc.]  The  hull  and  boilers 
of  every  ferry-boat,  canal-boat,  yacht,  or  other  small  craft  of  like  character, 
propelled  by  steam,  shall  be  inspected  under  the  provisions  of  this  Title.  Such 
other  provisions  of  law  for  the  better  security  of  life,  as  may  be  applicable  to 
»  such  vessels,  shall,  by  the  regulations  of  the  board  of  supervising  inspectors, 
also  be  required  to  be  complied  with,  before  a  certificate  of  inspection  shall  be 
granted ;  and  no  such  vessel  shall  be  navigated  without  a  licensed  engineer  and 
a  licensed  pilots  Provided,  however.  That  in  open  steam-launches  of  ten  tons 
burden  and  under,  one  person,  if  duly  qualified,  may  serve  in  the  double 
capacity  of  pilot  and  engineer.      [R.  S.] 


Act  of  Feb.  28,  1871,  ch.  100,  16  Stat.  L. 
456. 

This  section  was  amended  by  the  Act  of 
Dec.  22,  1890,  ch.  26,  26  Stat.  L.  692,  by  add- 
ing the  proviso  above  set  out. 

The  provisions  of  this  section  are  made 
applicable  to  steam  vessels  navigating  Iron- 
dequoit  Bay,  New  York,  and  carrying  pas- 
sengers, by  Act  of  June  25,  1890,  ch.  616.  See 
Steam  Vessels. 

The  provisions  of  this  section  are  also  made 
applicable  to  all  vessels  above  fifteen  tons 
burden,  carrying  passengers  for  hire,  pro- 
pelled by  gas,  fluid,  naphtha,  or  electric 
motors,  by  Act  of  Jan.  18.  1897.  ch.  61,  29 
Stat.  L.  489.    See  Steam  Vessels. 

See  note  to  R.  S.  sec.  4401,  supra. 

Officers  of  gaaoline  boat.  —  The  language  of 


this  section  as  amended  by  Act  of  Jan.  18, 
1897,  ch.  61  (29  Stat.  L.  489),  does  not  con- 
tain an  express  prohibition  against  the  run- 
ning of  a  boat,  propelled  by  means  of  a  fluid 
or  gasoline  power,  by  the  owner  before  in- 
spection, but  there  is  an  express  prohibition 
against  navigating  it  without  putting  a  li- 
censed eflgineer  in  charge  of  its  engines  and 
machinery.  U.  S.  t?.  Nash,  (1901)  111  Fed. 
Kep.  525. 

Effect  of  size  and  use  of  boat.  —  In  Hart- 
ranft  v.  Du  Pont,  (1886)  118  U.  S.  225,  it  was 
held  that  a  small  boat  thirty-seven  feet  on 
the  water  line  with  a  small  engine  and  boiler, 
used  merely  for  pleasure  or  to  transport 
workmen  of  plaintiff,  is  a  craft  subject  to 
the  provisions  of  this  section. 
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Sec.  4438.  [License  of  officers  by  inspectors  —  employment  of  unlicensed 
officers  prohibited.]  The  boards  of  local  inspectors  shall  license  and  classify 
the  masters^  chief  mates,  and  second  and  third  mates,  if  in  charge  of  a  watch, 
engineers,  and  pilots  of  all  steam  vessels,  and  the  masters  and  chief  mates  of 
sail  vessels  of  over  seven  hundred  tons  and  all  other  vessels  and  barges  of  over 
one  hundred  tons  burden  carrying  passengers  for  hire.  It  shall  be  unlawful 
lo  employ  any  person,  or  for  any  person  to  serve,  as  a  master,  chief  mate, 
engineer,  or  pilot  of  any  steamer,  or  as  master  or  chief  mate  of  any  sail  vessel 
of  over  seven  hundred  tons  who  is  not  licensed  by  the  inspectors;  and  anyone 
violating  this  section  shall  be  liable  to  a  penalty  of  one  hundred  dollars  for  each 
offense.      [i2.  8.] 


This  section  was  amended  to  read  as  above 
by  the  Act  of  Dec.  21,  1808,  ch.  29,  sec.  1,  30 
Stat.  L.  764,  entitled  "  An  Act  Concerning 
sail  vessels  of  over  seven  hundred  tons,  and  for 
other  purposes."  Section  2  of  the  Act  amends 
R.  S.  sec.  4439.  Section  3  amends  R.  S.  sec. 
4440.  Section  4  amends  R.  S.  sec.  4417.  Sec- 
tion 5  provides  "  That  this  Act  shall  take 
effect  on  July  first,  eighteen  hundred  and 
ninety -nine." 

The  section  in  the  text  was  originally  as 
follows : 

"  Sec.  4438.  The  boards  of  local  inspectors 
shall  license  and  classify  the  masters,  chief 
mates,  engineers,  and  pilots  of  all  steam-ves- 
sels. It  shall  be  unlawful  to  employ  any 
person,  or  for  any  person  to  serve  as  a  mas- 
ter, chief  mate,  engineer,  or  pilot  on  any 
steamer,  who  is  not  licensed  by  the  inspect- 
ors; and  any  one  violating  this  section  shall 
be  liable  to  a  penalty  of  one  hundred  dollars 
for  each  offense."  Act  of  Feb.  28,  1871,  ch. 
100,  16  Stat.  L.  446. 

"The  purpose  of  this  amendment  is  to 
place  the  masters  and  chief  mates  of  sail 
vessels  of  over  700  hundred  tons  and  ail  other 
vessels  or  barges  of  over  100  tons  burden 
carrying  passengers  for  hire,  on  the  same 
basis  with  reference  to  inspection,  etc.,  as 
steam  vessels,  in  addition  to  which  second 
and  third  mates  of  steam  vessels  are  added 
to  the  list"  [Compiler's  note,  vol.  2,  Supp, 
R,  8,,  p.  908,] 

Purpose  of  section.  —  These  regulations  are 
for  the  protection  of  the  lives  of  those  en- 
gaged in  navigation  as  well  as  the  traveling 
public  and  the  property  that  may  be  carried 
on  those  vessels.  U.  S.  v.  Sims,  (1881)  9 
Fed.  Rep.  443. 

Scope  of  section.  —  The  words  of  the  stat- 


ute cannot  be  limited  to  coasting  vessels. 
The  Steamship  United  States,  (1880)  I  Fed. 
Rep.  133. 

This  section  and  similar  provisions  do  not 
create  any  new  or  other  officers  on  shipboard 
than  existed  before  the  passage  of  the  Acts 
containing  them,  and  a  master  or  mate  of 
a  vessel  has  no  further,  other,  or  different 
authority  by  virtue  of  his  license  and  the 
compliance  with  the  regulations  of  such  stat- 
utes than  he  would  otherwise  have  when  in 
fact  acting  in  such  capacity  on  board.  U.  S. 
17.  Huff,  (1882)  13  Fed.  Rep.  630. 

Necessity  of  license.  —  There  is  no  law  re- 
quiring a  vessel  to  have  a  master  or  a  mate, 
but  when  these  officers  are  employed  they 
must  be  licensed.  The  Steamship  United 
States,  (1880)  1  Fed.  Rep.  133. 

Sufficient  certificate.  —  What  constitutes  a 
sufficient  certificate  to  authorize  a  master  to 
act  as  a  pilot,  construed.  The  Steamship 
United  States,  (1880)  1  Fed.  Rep.  133. 

Naval  officer.  —  A  naval  officer  cannot  law- 
fully serve  as  master  of  a  private  steam  ves- 
sel in  the  merchant  service  without  having 
previously  obtained  the  license  required  by 
the  above  section,  although  he  may  be  eligible 
by  virtue  of  his  commission  to  take  command 
of  a  steam  vessel  of  the  United  States  in  the 
naval  service.  Naval  Officers,  (1875)  15  Op. 
Atty.-Gen.  61. 

Knowledge  of  employer.  —  This  section  does 
not  require  that  the  acts  therein  forbidden 
shall  be  intentionally  done  to  incur  the  pen- 
alty. ICnowledge  that  an  engineer  is  not  li- 
censed is  not  an  element  of  the  offense,  and 
it  is  not  necessary  to  aver  it  in  an  indictment 
to  make  the  employer  liable  to  the  penalty 
of  the  statute.  U.  S.  v.  Sims,  (1881)  9  Fed. 
Rep.  443. 


Sec.  4439.  [License  of  captain,]  Whenever  any  person  applies  to  be 
licensed  as  master  of  any  steam  vessel,  or  of  a  sail  vessel  of  over  seven  hundred 
tons,  the  inspectors  shall  make  diligent  inquiry  as  to  his  character,  and  shall 
carefully  examine  the  applicant  as  well  as  the  proofs  which  he  presents  in 
support,  of  his  claim,  and  if  they  are  satisfied  that  his  capacity,  experience, 
habits  of  life,  and  character  are  such  as  warrant  the  belief  that  he  can  safely 
be  intrusted  with  the  duties  and  responsibilities  of  the  station  for  which  be 
makes  application,  they  shall  grant  him  a  license  authorizing  him  to  discharge 
such  duties  on  any  such  vessel  for  the  term  of  five  years ;  but  such  license  shall 
be  suspended  or  revoked  upon  satisfactory  proof  of  bad  conduct,  intemperate 
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habits,  incapacity,  inattention  to  his  duties,  or  the  willful  violation  of  any 
provision  of  this  title  applicable  to  him.      [i2.  S.] 


This  section  was  amended  to  read  as  above 
by  the  Act  of  Dec.  21,  1898,  ch.  29,  sec.  2,  30 
Stat  L.  764.  See  not&  to  section  4438,  supra. 
The  section  originally  read  as  follows: 
**Sbc.  4439.  Wlienever  any  person  applies 
to  be  licensed  as  master  of  a  steam-vessel, 
the  inspector  shall  make  diligent  inquiry  as 
to  his  character,  and  shall  carefully  examine 
the  applicant,  as  well  as  the  proofs  which  he 
presents  in  support  of  his  claim,  and  if  they 
are  satisfied  that  his  capacity,  experience, 
habits  of  life,  and  character  are  such  ab  to 
warrant  the  belief  that  he  can  be  safely  in- 
trusted with  the  duties  and  responsibilities 
of  the  station  for  which  he  makes  applica- 
tion, they  shall  grant  him  a  license  authoriz- 
ing him  to  discharge  such  duties  on  any  buch 
vessel  for  the  term  of  one  year;  but  such 
license  shall  be  suspended  or  revoked,  upon 
satisfactory    proof   of   bad   conduct,    intem- 


perate habits,  incapacity,  inattention  to  his 
duties,  or  the  willful  violation  of  any  provi- 
sion of  this  Title."  Act  of  Feb.  28,  1871,  ch. 
100,  16  Stat.  L.  446. 

Effect  of  other  rules.  —  A  refusal  of  an 
application  to  be  licensed  as  master  of  steam 
vessels  nmning  on  western  rivers,  on  the 
ground  that  the  applicant  had  "  not  been  li- 
censed and  served  at  least  one  year  as  a  first 
class  pilot  or  chief  mate  on  lake,  bay,  or 
river  steamer  as  provided  by  section  14,  rule 
6,  General  Rules  and  Begulations,"  is  not  in 
derogation  of  the  rights  of  the  applicant  to 
be  licensed  under  the  above  section,  but  is 
carrying  out  the  requirements  that  the  appli- 
cant shall  have  such  capacity,  experience,  and 
habits  of  life  that  he  can  be  safely  intrusted 
with  the  duties  and  responsibilities  of  the 
position  for  which  he  has  applied.  Master's 
License,  (1891)  20  Op.  Atty.-Gen.  212. 


Sec.  4440.  [License  of  mates.l  Whenever  any  person  applies  for  au- 
thority to  be  employed  as  chief  mate  of  ocean  or  coastwise  steam  vessels  or  of 
sail  vessels  of  over  seven  hundred  tons,  or  as  second  or  third  mate  of  ocean 
or  coastwise  steam  vessels,  who  shall  have  charge  of  a  watch,  or  whenever  any 
person  applies  for  authority  to  be  employed  as  mate  of  river  steamers,  the 
inspectors  shall  require  satisfactory  evidence  of  the  knowledge,  experience,  and 
skill  of  the  applicant  in  lading  cargo  and  in  handling  and  stowage  of  freight, 
and  if  for  license  as  chief  mate  on  ocean  or  coastwise  steamers,  or  of  sail 
vessels  of  over  seven  hundred  tons,  or  as  second  or  third  mate  of  ocean  or 
coastwise  steamers,  who  shall  have  charge  of  a  watch,  shall  also  examine  him 
as  to  his  knowledge  and  ability  in  navigation  and  managing  such  vessels  and 
all  other  duties  pertaining  to  his  station,  and  if  satisfied  of  his  qualifications 
and  good  character  they  shall  grant  him  a  license  authorizing  him  to  perform 
such  duties  for  the  term  of  five  years  upon  the  waters  upon  which  he  is  found 
qualified  to  act;  but  such  license  shall  be  suspended  or  revoked  upon  satis- 
factory proof  of  bad  conduct,  intemperate  habits,  unskillfulness,  or  want  of 
knowledge  of  the  duties  of  his  station  or  the  willful  violation  of  any  provision 
of  this  title.      [i2.  S.] 

station;  and  if  satisfied  of  his  qualifications 
and  good  character,  they  shall  grant  him  a  li- 
cense, authorizing  him  to  perform  such  duties 
for  the  term  of  one  year;  but  such  license 
shall  be  suspended  or  revoked  upon  satis- 
factory proof  of  bad  conduct,  intemperate 
habits,  unskillfulness,  or  want  of  knowledge 
of  the  duties  of  his  station,  or  the  willful 
violation  of  any  provision  of  this  Title."  Act 
of  Feb.  28,  1871,  ch.  100,  16  Stat.  L.  446. 

The  word  "inspector,"  where  it  first  ap- 
pears in  the  section  as  originally  enacted, 
was  changed  to  "inspectors"  by  Act  of  Feb. 
27,  1877,  ch.  69,  19  Stat.  L.  251. 

The  section  was  again  amended  by  Act  of 
March  23,  1898,  ch.  86,  30  Stat.  L.  340,  to 
read  as  follows: 

"  Sec.  4440.  Whenever  any  person  applies 
for  authority  to  be  employed  as  chief  mate 
of  ocean  or  coastwise  steam  vessels,  or  as 
second  or  third  mate  of  ocean  or  coastwise 
steam  vessels,  who  shall  have  charge  of  a 

399  Volume  V. 


This  Act  amends  1898,  March  23,  ch.  86, 
ante,  p.  740,  by  including  within  its  provi- 
sions sailing  vessels  of  over  700  tons  burden, 
which  in  turn  amends  the  original  section-  by 
including  within  its  provisions  second  and 
third  class  mates  and  mates  of  river  steam- 
ers, and  extends  the  term  of  the  license  from 
one  to  five  years. 

This  section  was  amended  to  read  as  above 
by  the  Act  of  Dec.  21,  1898,  ch.  29,  sec.  3,  30 
SUt.  L.  765.  See  note  to  R.  S.  sec.  4438, 
aupra. 

The  section  was  originally  as  follows: 

"Sec.  4440.  Whenever  any  person  applies 
lor  authority  to  be  employed  as  chief  mate 
of  steam -vessels,  the  inspector  shall  require 
satisfactory  evidence  of  the  knowledge,  ex- 
perience, and  skill  of  the  applicant  in  lading 
cargo,  and  in  handling  and  stowage  of  freight, 
and  shall  examine  him  as  to  his  knowledge 
and  ability  in  navigation  and  managing  f«uch 
vessels,  and  |tU  other  duties  pertaining  to  his 
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watch,  or  whenever  any  person  applies  for 
authority  to  be  employed  as  mate  of  river 
steamers,  the  inspectors  shall  require  satis- 
factory- evidence  of  the  knowledge,  experi- 
ence, and  skill  of  the  applicant  in  lading 
cargo  and  in  handling  and  stowage  of  freight, 
and  if  for  license  as  chief  mate  on  ocean  or 
coastwise  steamers,  or  as  second  or  third 
mate  of  ocean  or  coastwise  steamers,  who 
shall  have  charge  of  a  watch,  shall  also  ex- 
amine him  as  to  his  knowledge  and  ability 
in  navigation  and  managing  such  vessels  and 
all  other  duties  pertaining  to  his  station,  and 


if  satisfied  of  his  qualifications  and  good  cbir- 
acter  they  shall  grant  him  a  license  autboriz' 
ing  blim  to  perform  such  duties  for  the  term 
of  five  years  upon  the  waters  upon  which  be 
is  found  qualified  to  act;  but  such  licciue 
shall  be  suspended  or  revoked  upon  satis- 
factory proof  of  bad  conduct,  intempente 
habits,  unskillfulness,  or  want  of  knowledge 
of  the  duties  of  his  station  or  the  willful  vio- 
lation of  any  provision  of  this  title." 

By  the  Act  of  Dec.  21,  1898,  ch.  29,  sec  3, 
however,  this  section  was,  as  above  staled, 
amended  **  to  read  as  "  given  in  the  text. 


Sec.  4441.  {License  of  engineer.']  Whenever  any  person  applies  for  au- 
thority to  perform  the  duties  of  engineer  of  any  steam-vessel,  the  inspectors 
shall  examine  the  applicant  as  to  his  knowledge  of  steam  machinery,  and  his 
experience  as  an  engineer,  and  also  the  proofs  which  he  produces  in  support 
of  his  claim ;  and  if,  upon  full  consideration,  they  are  satisfied  that  his  char 
acter,  hahits  of  life,  knowledge,  and  experience  in  the  duties  of  an  engineer 
are  all  such  as  to  authorize  the  belief  that  he  is  a  suitable  and  safe  person  to 
be  intrusted  with  the  powers  and  duties  of  such  a  station,  they  shall  grant  him 
a  license,  authorizing  him  to  be  employed  in  such  duties  for  the  term  of  one 
year,  in  which  they  shall  assign  him  to  the  appropriate  class  of  engineers;  but 
such  license  shall  be  suspended  or  revoked  upon  satisfactory  proof  of  n^li- 
genoe,  unskillfulness,  intemperance,  or  the  willful  violation  of  any  provision 
of  this  Title.  Whenever  complaint  is  made  against  any  engineer  holding  a 
license,  authorizing  him  to  take  charge  of  the  boilers  and  machinery  of  any 
steamer,  that  he  has,  through  negligence  or  want  of  skill,  permitted  the  boilers 
in  his  charge  to  bum  pr  otherwise  become  in  bad  condition,  or  that  he  has  not 
kept  his  engine  and  machinery  in  good  working  order,  it  shall  be  the  duty  of 
the  inspectors,  upon  satisfactory  proof  of  such  negligence  or  want  of  skill,  to 
revoke  the  license  of  such  engineer  and  assign  him  to  a  lower  grade  or  class  of 
engineers,  if  they  find  him  fitted  therefor.      [JS.  8."] 

Act  of  Feb.  28,  1871,  ch.  100,  16  Stat.  L.  stituting  the   word   ''inspectors"   where  it 

446.  first  appears   in  the   section  above  for  the 

This  section  was  amended  by  the  Act  of  word  "  inspector  "  appearing  in  the  section  as 

Feb.  27,  1877,  ch.  69,  19  Stat.  L.  252,  by  sub-  originally  enacted. 

Sec.  4442.  [License  of  pilot]  Whenever  any  person  claiming  to  be  a 
skillful  pilot  of  steam-vessels  offers  himself*  for  a  license,  the  inspectors  shall 
make  diligent  inquiry  as  to  his  character  and  merits,  and  if  satisfied,  from 
personal  examination  of  the  applicant,  with  the  proof  that  he  offers  that  he 
possesses  the  requisite  knowledge  and  skill,  and  is  trustworthy  and  faithful, 
they  shall  grant  him  a  license  for  the  term  of  one  year  to  pilot  any  such  vessel 
within  the  limits  prescribed  in  the  license ;  but  such  license  shall  be  suspended 
or  revoked  upon  satisfactory  evidence  of  negligence,  unskillfulness,  inattention 
to  the  duties  of  his  station,  or  intemperance,  or  the  willful  violation  of  any 
provision  of  this  Title.      \_R.  8.] 

board  of  the  public  vessels  of  the  United 
States,  the  latter  vessels  being  within  the 
exclusive  jurisdiction  of  the  United  States. 
Pilots  on  United  SUtes  Vessels,  (1879)  16 
Op.  Atty.-Gen.  647. 


Act  of  Feb.  28,  1871,  ch.  100,  16  Stat.  L. 
447. 

Effect  of  state  laws.  —  The  penalties  im- 
posed by  state  laws  for  piloting  vessels  with- 
out due  license  from  the  state  have  no  ap- 
plication to  persons  employed  as  pilots  on 


SOC.  4443.   [License  of  captain  or  mate  as  pilot.]    Where  the  master  or 
mate  is  also  pilot  of  the  vessel,  he  shall  not  be  required  to  hold  two  licenses  to 
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perform  such  duties,  but  the  license  issued  shall  state  on  its  faoe  that  he  is 
authorized  to  act  in  such  double  capacity.      [22.  jS.] 

Act  of  Feb.  28y  1871,  ch.  100,  16  Stat.  L.  License  presumed.  —  In  the  absence  of  any 

447.  allegationfi  to   the  contrary  it  will  be  pre- 

The  effect  of  this  Act  and  sections  4236,  sumed  in  a  limited-liability  case  in  admiralty 
4401,  and  4444  is  to  exempt  all  steam  vessels  that  the  captain  and  first  mate  of  a  seagoing 
sailing  under  a  license  and  employed  in  a  coastwise  steamer  are  licensed  pilots.  But- 
coastwise  trade  from  the  pilotage  laws  of  the  ler  v.  Boston,  etc.,  Steamship  Co.,  (1880)  130 
■tate.  Bigley  17.  New  York,  etc..  Steamship  U.  S.  528;  In  re  Meyer,  (1896)  74  Fed.  Rep. 
Co.,  (1900)  105  Fed.  Rep.  74.  681. 

Sec.  4444.  \_8tate  regulation  of  pilots.     See  Pilotage.] 

• 

Sec.  4445.  \_0(Uh  of  licensed  officers  —  oath  of  appliccmts  for  license  — 
penalty  for  change  of  license,']  Every  master,  chief  mate,  engineer,  and  pilot, 
who  receives  a  license,  shall,  before  entering  upon  his  duties,  make  oath  before 
one  of  the  inspectors  herein  provided  for,  to  be  recorded  with  the  certificate, 
that  he  will  faithfully  and  honestly,  according  to  his  best  skill  and  judgment, 
without  concealment  or  reservation,  perform  all  the  duties  required  of  him  by 
law. 

Every  applicant  for  license  as  either  master,  mate,  pilot,  or  engineer  under 
the  provisions  of  this  title  shall  make  and  subscribe  to  an  oath  or  affirmation, 
before  one  of  the  inspectors  referred  to  in  this  title,  to  the  truth  of  all  the 
statements  set  forth  in  his  application  for  such  license. 

Any  person  who  shall  make  or  subscribe  to  any  oath  or  affirmation  au- 
thorized in  this  title  and  knowing  the  same  to  be  false  shall  be  deemed  guilty 
of  perjury. 

Every  licensed  master,  mate,  pilot,  or  engineer  who  shall  change,  by  addi- 
tion, interpolation,  or  erasure  of  any  kind,  any  certificate  or  license  issued  by 
any  inspector  or  inspectors  referred  to  in  this  title  shall,  for  every  such  offense, 
upon  conviction,  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars 
or  by  imprisonment  at  hard  labor  for  a  term  not  exceeding  three  years.     [22.  S.] 

This  section  was  amended  by  the  Act  of  Power  of  inspector.  —  This  sectioif  and  sec- 
March  23,  1000,  ch.  90,  sec.  1,  31  Stat.  L.  50,  tions  4448,  4453,  and  4454  do  not  give  an  in- 
by  adding  to  the  end  of  the  section  as  orig-  spector  the  right  to  interfere  with  an  owner's 
inally  enacted  the  provisions  beginning  with  liberty  of  contract  for  repairs  nor  make  or 
the  words  "  Every  applicant  for  license,"  etc.,  unmake  contracts  for  him.  The  Sappho, 
as  above  set  out.  (1898)  89  Fed.  Rep.  366. 

Section  2  of  the  Act  provides  "That  this 
Act  shaU  take  effect  immediately .'' 

Sec.  4446.  ILicense  to  he  exhibited.]  Every  master,  mate,  engineer,  and 
pilot  who  shall  receive  a  license  shall,  when  employed  upon  any  vessel,  place 
his  certificate  of  license,  which  shall  be  framed  under  glass,  in  some  conspicu- 
ous place  in  such  vessel,  where  it  can  be  seen  by  passengers  and  others  at  all 
times ;  and  for  every  neglect  to  comply  with  this  provision  by  any  such  master, 
mate,  engineer,  or  pilot,  he  shall  be  subject  to  a  fine  of  one  hundred  dollars,  or 
to  the  revocation  of  his  license.      [B.  S.] 

Act  of  Feb.  28,  1871,  ch.  100,  16  Stat.  L.  447. 

Sec.  4447.  [Renewal  of  officer's  license.']  When  any  licensed  officer  is 
employed  on  a  steamer  in  a  district  distant  from  any  local  board  of  inspectors, 
Buch  inspectors,  or  the  supervising  inspector  of  the  district,  may  grant  a  renewal 
of  hia  license,  without  such  licensed  officer  being  personally  present^  under 
8Uoh  regulations  as  the  board  of  supervising  inspectors  shall  prescribe.     [R.  S.] 

Aet  of  Feb.  28,  1871,  ch.  100,  16  Stat.  L.  456. 
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Sec.  4448.  ILicensed  officers  to  assist  inspectors  in  examinations.]  All 
officers  licensed  under  the  provisions  of  this  Title  shall  assist  the  inspectors  in 
their  examination  of  any  vessel  to  which  such  licensed  officers  belong,  and  shall 
point  out  all  defects  and  imperfections  known  to  them  in  the  hull,  equipments, 
boilers,  or  machinery  of  such  vessel,  and  also  shall  make  known  to  the  in- 
spectors, at  the  earliest  opportunity,  all  accidents  or  occurrences  producing 
serious  injury  to  the  vessel,  her  boilers,  or  machinery ;  and  in  default  thereof 
the  license  of  any  such  officer  so  neglecting  or  refusing  shall  be  revoked 
IR.  8.-] 

.Act  of  Feb.  28,  1871,  ch.  100,  16  Stat.  L.  456. 

Sec.  4449.  ^Revocation  of  officer* s  license  for  refusal  to  serve,  etc.]  li 
any  licensed  officer  shall,  to  the  hinderance  of  commerce,  wrongfully  or  un- 
reasonably refuse  to  serve  in  his  official  capacity  on  any  steamer,  as  authorized 
by  the  terms  of  his  certificate  of  license,  or  shall  fail  to  deliver  to  the  applicant 
for  such  service  at  the  time  of  such  refusal,  if  the  same  shall  be  demanded,  a 
statement  in  writing  assigning  good  and  sufficient  reasons  therefor,  or  if  any 
pilot  or  engineer  shall  refuse  to  admit  into  the  pilot-house  or  engine-room  any 
person  whom  the  master  or  owner  of  the  vessel  may  desire  to  place  there  for  the 
purpose  of  learning  the  profession,  his  license  shall  be  revoked,  upon  the  same 
proceedings  as  are  provided  in  other  cases  of  revocation  of  such  lioensea. 
[R.  8.] 

mony  in  a  hearing  before  a  board  of  United 
States  local  inspectors  of  steam  vessels,  who 
refuses  to  answer  questions  which  are  in  iht 
opinion  of  the  board  material  and  proper, 
may  be  compelled  to  answer  under  the  pen- 
alty of  suspension  or  revocation  of  his  li- 
cense, or  otherwise.  Licensed  OfiScers  of 
Steam  Vessels,  (1002)  24  Op.  Atty.-Gen.  136. 
Such  licensed  officer  when  charged  with  vio- 
lation of  section  4449,  R.  S.,  and  on  trial 
before  the  above-named  board  on  such  charge 
has  no  right  to  refuse  to  answer  a  quesiioB 
material  to  the  inquiry  upon  the  ground  Uut 
his  answer  may  subject  him  to  the  peniltj 
provided  in  that  section.  Licensed  Officenof 
Steam  Vessels,  (1902)  24  Op.  Atty.-Gen.  136. 


Act  of  Feb.  28,  1871,  ch.  100,  16  Stat.  L. 
45a 

Nature  of  penalty  of  section.  —  "Section 
4449  is  a  remedial,  not  a  penal,  statute, 
and  the  revocation  of  a  license  therein  pro- 
vided for  may  be  viewed,  not  in  the  light  of 
a  punishment  for  an  offense  committed,  but 
rather  as  a  remedy  placed  in  the  hands  of 
the  board  of  inspectors,  to  insure  greater 
efficiency  in  the  steamboat-inspection  ser- 
vice, and  to  guard  against  obstructions  of  or 
injury  to  commerce,  etc."  Licensed  Officers 
of  Steam  Vessels,  (1902)  24  Op.  Atty.-Gen. 
142. 

Refusal  to  testify.  —  A  licensed  officer  of 
a  steam  vessel  duly  summoned  to  give  testi- 


SeC.  4460.  [Investigation  of  conduct  of  officers.]  The  local  boards  of 
inspectors  shall  investigate  all  acts  of  incompetency  or  misconduct  committed 
by  any  licensed  officer  while  acting  under  the  authority  of  his  license,  and 
shall  have  power  to  summon,  before  them  any  witnesses  within  their  respective 
districts,  and  compel  their  attendance  by  a  similar  process  as  in  the  United 
States  circuit  or  district  courts;  and  they  may  administer  all  necessary  oaths 
to  any  witnesses  thus  summoned  before  them ;  and  after  reasonable  notice  in 
writing,  given  to  the  alleged  delinquent,  of  the  time  and  place  of  such  investiga- 
tion, such  witnesses  shall  be  examined,  under  oath,  touching  the  performance 
of  his  duties  by  any  such  licensed  officer;  and  if  the  board  shall  be  satisfied 
that  such  licensed  officer  is  incompetent,  or  has  been  guilty  of  misbehavior, 
negligence,  or  unskillfulness,  or  has  endangered  life,  or  willfully  violated  any 
provision  of  this  Title,  they  shall  immediately  suspend  or  revoke  his  license. 
[R.  S.] 


Act  of  Feb.  28, 1871,  ch.  100, 16  Stat.  L.  447. 

The  alteration  of  a  license  to  an  engineer 
so  as  to  give  the  licensee  the  appearance  of  a 
higher  class  than  that  for  which  the  license 
was  actually  issued  is  not  a  forging  of  a  pub- 
lic record  punishable  under  R.  S.  sees.  5418, 


or  5423,  or  5470,  but  may  be  punished  by  the 
revocation  of  the  license  under  the  above 
section.  Alteration  of  Engineer's  Uceue, 
(1890)  19  Op.  Atty.-Gen.  649.  But  see  Act 
of  March  23,  1900,  ch.  90,  sec.  I,  ameBding 
R.  S.  sec.  4445,  9Upra,  p.  401. 
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Sec.  4461.  [Payment  of  marshal  and  witnesses.^  The  chief  officer  of  the 
customs  for  the  district  shall  pay  out  of  the  revenues  received  under  the  pro- 
visions of  this  Title  such  fees  to  the  United  States  marshal  for  his  services,  and 
to  any  witness,  so  summoned,  for  his  actual  travel  and  attendance,  as  shall  be 
officially  certified  to  by  any  inspector  hearing  the  case,  upon  the  back  of  such 
summons,  not  exceeding  the  rate  allowed  for  fees  and  to  witnesses  for  travel 
and  attendance  in  any  circuit  or  district  courts  of  the  United  States.     [J2.  iS.j 

Act  of  Feb.  28,  1871,  ch.  100,  16  Stat.  L.  447. 

Pa3rment  of  fees  and  expenses.  —  See  Shipping  and  Navigation. 

Sec.  4452.  [Appeal  to  supervising  inspector.}  Whenever  any  board  of 
local  inspectors  refuses  to  grant  a  license  to  any  person  applying  for  the  same, 
or  suspends  or  revokes  the  license  of  any  master,  mate,  engineer,  or  pilot,  any 
person  deeming  himself  wronged  by  such  refusal,  suspension,  or  revocation, 
may,  within  thirty  days  thereof,  on  application  to  the  supervising  inspector 
of  the  district,  have  his  case  examined  anew  by  such  supervising  inspector; 
and  the  local  board  shall  furnish  to  the  supervising  inspector,  in  writing,  the 
reasons  for  its  doings  in  the  premises;  and  such  supervising  inspector  shall 
examine  the  case  anew,  and  he  shall  have  the  same  powers  to  summon  witnesses 
and  compel  their  attendance,  and  to  administer  oaths,  that  are  conferred  on 
local  inspectors ;  and  such  witnesses  and  the  marshal  shall  be  paid  in  the  same 
manner  as  provided  for  by  the  preceding  section;  and  such  supervising  in- 
spector may  revoke,  change,  or  modify  the  decision  of  such  local  board;  and 
like  proceedings  may  be  had  by  any  master  or  owner  of  any  steam-vessel  in 
relation  to  the  inspection  of  such  vessel,  or  her  boilers  or  machinery,  by  any 
such  local  board ;  and  in  case  of  repairs,  and  in  any  investigation  or  inspection, 
where  there  shall  be  a  disagreement  between  the  local  inspectors,  the  super- 
vising inspector,  when  so  requested,  shall  investigate  and  decide  the  case. 
[R.  8.] 

Act  of  Feb.  28,  1871,  ch.  100,  16  Stat.  L.  the  local  board  cannot  be  resorted  to  with- 

447.  out    inconvenience    on    account    of  distance, 

Appeal   from   decision   of    supervising    in-  there  is  no  appeal  or  review  provided  for,  as 

sector.  —  Where  a  supervising  inspector  in-  the  provisions  of  the  above  section  do  not 

spects  a   steam  vessel  under   the  authority  S'Pply     in     such     instances.      Inspection    of 

given  him  by  R.  Sw  sec.  4409,  in  cases  where  Steam  Vessels,  (1884)   17  Op.  Atty.-Gen.  628. 

Sec.  4250.  [Removal  of  captain  by  owners  of  vessels.]  Any  person  or 
body-corporate  having  more  than  one-half  ownership  of  any  vessel  shall  have 
Oie  same  power  to  remove  a  master,  who  is  also  part  owner  of  such  vessel,  as 
such  majority  owners  have  to  remove  a  master  not  an  owner.  This  section 
flhall  not  apply  where  there  is  a  valid  written  agreement  subsisting,  by  virtue 
of  which  audi  master  would  be  entitled  to  possession,  nor  in  any  case  where  a 
master  has  possession  as  part  owner,  .obtained  before  the  ninth  day  of  April, 
eighteen  hundred  and  sevenly-two.      [R.  S."] 

Act  of  April  9,  1872,  ch.  90,  17   Stat.  L.  part  owner  to  possession  shaU  be  available 

61.  against  this  right  of  the  majority.    Clayton 

This  section  was  amended  by  the  Act  of  v.   The  Schooner  Eliza  B.  Emory,    (1880)    4 

Feb.  18,  1875,  di.  80,  18  Stat.  L.  320,  by  sub-  Fed.  Rep.  342. 

stituting  after  the  words  "  obtained  before  The  absolute  right  of  the  owners  of  a  ves- 

the  "  the  word  "  ninth  "  in  place  of  the  word  sel  to  displace  the  master  may  be  exercised 

**  nineteenth,"    appearing   in    the   section   as  without  cause  and  even  in  violation  of  the 

originally  enacted.  contract     engaging     him.    Clayton     v.     The 

Extent  of  power  of  removal,  —  This  section  Schooner  Eliza  B.  Emory,  (1880)  4  Fed.  Rep. 

not  only  confers  upon  a  majority  of  owners  344,   reversing    3    Fed.    Rep.    241;  Childs    v. 

the  absolute  power  to  remove  a  part  owner  Gladding,   (1872)    11  Am.  L.  Reg.  N.  S.  386, 

from  the  command  and  possession  of  a  ves-  14  Int.  Rev.  Rec.  173,  5  Fed.  Cas.  No.  2,678. 

sel,  but  by  clearest  implication  it  enacts  that  Upon  a  general  retainer  for  no  particular 

nothing  but  a  written  agreement  entitling  a  voyage  a  captain  may  be  dismissed  at  any 
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time  without  cause  assigned,  but  where  there 
is  a  charter-party,  bills  of  lading,  and  a  par- 
ticular voyage  agreed  upon,  though  the 
owners  may  dismiss  the  captain,  yet  they 
would  be  liable  in  a  common- law  court. 
Montgomery  v.  Henry,  (1780)  1  DalL  (U.  S.) 
61. 

A  master  who  has  been  employed  for  a 
particular  voyage,  whose  cargo  is  on  board', 
for  which  he  has  signed  bills  of  lading,  and 
who  is  all  ready  and  just  about  to  sail,  may 
be  dismissed  at  the  pleasure  of  the  owner. 
Montgomery  t?.  Wharton,  (1780)  Bee  Adm. 
388. 

Foreign  vesseL  —  The  majority  owner  of  a 
foreign  vessel  may  take  possession  as  against 
an  alien  master  although  a  part  owner,  and 
although  the  vessel  has  merely  stopped  in  an 
American  port  on  her  way  home  and  the  ac- 
counts of  the  voyage  are  still  unsettled. 
Diedman  v.  The  Joseph  Hume,  (1862)  7  Fed. 
Cas.  No.  3,901. 

Title  by  mortgage.  —  A  Court  of  Admiralty 
has  no  jurisdiction  to  decree  possession  of  a 
vessel  to  the  owners  of  the  majority  when 
the  title  to  such  vessel  is  set  up  in  the  mort- 
gage. The  Martha  Washington,  (1860)  3 
Ware  (U.  S.)  246,  16  Fed.  Cas.  No.  9,148, 
a^rmed  1  Cliff.  (U.  S.)  463,  3  Fed.  Cas.  No. 
1,613. 

Restraining  violation  of  contract  —  Where 


a  part  owner  of  a  vessel  has  by  contract  i 
right  to  command  her  a  preliminary  injoiK*- 
tion  will  be  granted  restraining  the  ownen 
from  appointing  any  other  jjersoii  to  the 
command.  Higgins  i;.  Jenks,  (1863)  3  Wire 
(U.  S.)   17,  12  Fed.  Cas.  No.  6,468. 

What  constitutes  agreement  —  It  is  not  a 
"  written  agreement  "  within  the  meaning  of 
this  section  where  a  certain  instrument  under 
seal  was  signed  by  the  holders  of  twenty-one 
thirty-seconds  of  the  brig,  providing  that 
each  signer  thereof  should  consult  the  ship's 
husband  therein  named  before  assigning  or 
transferring  his  share.  Rogers  v.  Brig  Qisseo, 
(1880)    3  Fed.  Rep.  668. 

Rights  of  master.  —  A  part  owner  who  is 
appointed  master  of  a  ship  is  not  endowed 
with  any  new  or  additional  right  as  a  part 
owner.  Childs  v.  Gladding,  (1872)  11  Am.  L 
Reg.  N.  S.  386,  6  Fed.  Cas.  No.  2,678. 

Transfer  of  right  to  command.  —  The  right 
to  sail  a  vessel  as  master  is  not  by  its  nature 
transferable,  nor  does  the  transfer  by  the 
master  of  his  interest  as  a  part  owner  en- 
title his  purchaser  to  claim  possession  of  the 
vessel  under  a  "  written  agreement  '*  thereto- 
fore existing  between  the  master  and  the 
majority  owners.  The  Barkentine  Lizzie 
Merry,  (1878)  10  Ben.  (U.  S.)  140,  16  fei 
Cas.  No.  8,423. 


OLEOMARGARINE. 

See  FOOD  AND  DRUGS,  vol.  3,  p.  117. 


OPIUM. 

See  CUSTOMS  DUTIES;  FOOD  AND  DRUGS;  INTERNAL  REVENUE. 


ORDNANCE. 


See  NAVY; 
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See  INTERSTA  TE  COMMERCE,  vol.  3,  p.  853, 
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See  PUBLIC  PARKS;  PUBLIC  PROPERTY,  BUILDINGS,  AND 
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PARTIES. 

^t  JUDICIARY. 

PARTITION. 

Ad  of  May  17^  iSgS,  ch.  jjp,  405. 

S€c.  I.  yurisdiction  of  Circuit  Court  of  Suit  for  Partition^  Where  United  States 
Is  yoint  Tenant y  eic,^  405. 
2.  Procedure  —  Service  of  Process  —  Appearance  —  Pleading  —  Purchctse  by 
United  States^  405. 

An  Act  To  confer  jurisdiction  upon  the  circuit  courts  in  certain  cases. 
[Act  of  May  X7,  1898,  ch.  339,  30  Stat.  L.  4:16.^ 

[Sec.  1.]  [Jurisdiction  of  circuit  court  of  suit  for  partition,  where  United 
States  is  joint  tenard,  etc.]  That  the  several  circuit  courts  of  the  United  States 
shall  have  jurisdiction  of  suits  in  equity  brought  by  any  tenant  in  common  or 
joint  tenant  for  the  partition  of  lands  in  cases  where  the  United  States  is  one 
of  such  tenants  in  common  or  joint  tenants,  such  suit  to  be  brought  in  the 
circuit  court  of  the  district  in  which  such  land  is  situate.      [30  Stat.  L.  ^16.] 

Sec.  2.  [Procedure  —  service  of  process  —  appearance  —  pleading  — 
purchase  by  United  States.]  That  when  such  suit  is  brought  by  any  person 
owning  an  undivided  interest  in  such  land,  other  than  the  United  States, 
against  the  United  States  alone  or  against  the  United  States  and  any  other  of 
such  owners,  service  shall  be  made  on  the  United  States  by  causing  a  copy  of 
the  bill  filed  to  be  served  upon  the  district  attorney  of  the  district  wherein  the 
suit  is  brought,  and  by  mailing  a  copy  of  the  same  by  registered  letter  to  the 
Attorney-General  of  the  United  States ;  and  the  complainant  in  such  bill  shall 
file  with  the  clerk  of  the  court  in  which  such  bill  is  filed  an  affidavit  of  such  ser- 
vice and  of  the  mailing  of  such  letter.  It  shall  be  the  duty  of  the  district  attor- 
ney upon  whom  service  of  the  bill  is  made  as  aforesaid  to  appear  and  defend  the 
interests  of  the  Government,  and. within  sixty  days  after  service  upon  him  as 
hereinabove  prescribed,  unless  the  time  shall  be  enlarged  by  order  of  the  court 
made  in  the  case,  to  file  a  plea,  answer,  or  demurrer  on  the  part  of  the  Govern- 
ment, and  the  cause  shall  proceed  as  other  cases  for  partition  by  courts  of 
equity,  and  in  making  such  partition  the  court  shall  be  governed  by  the  same 
principles  of  equity  that  control  courts  of  equity  in  partition  proceedings  be- 
tween private  persons.  Whenever  in  such  suit  the  court  shall  order  a  sale  of 
the  property  or  any  part  thereof  the  Attorney-General  of  the  United  States 
may,  in  his  discretion,  bid  for  the  same  in  behalf  of  the  United  States.  If  the 
United  States  shall  be  the  purchaser,  the  amount  of  the  purchase  money  shall 
be  paid  from  the  Treasury  of  the  United  States  upon  a  warrant  drawn  by  the 
Secretaij;  of  the  Treasury  on  the  requisition  of  the  Attorney-General.  [SO 
Stat.  L.  4I6.] 
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PASSENGERS. 


See  CARRIERS,  vol.  i,  p.  718;  IMMIGRATION,  vol.  3,  p.  288;  STEAM 

VESSELS. 


PASSPORTS. 

R.  8.    2Z2.  Passports  —  Receiving  and  Attesting  Oaths  or  Affidavits^  406. 

4075.  Passports^  How  Granted^  406. 
Act  of  yune  20^  iSj4^  ch.  328^  407. 

Sec.  I.  Fee  for  Issuing  Passports  —  Disposition  of  Fees^  407. 
Act  of  March  2j,  1888^  ch,  34^  407. 

Fee  for  Issuing  Pas  sporty  407. 
R.  8.  4076.    To  Be  Issued  Only  to  Persons  Owing  Allegiance  to  United  States^  407. 
4077.  Returns  of  Passports  Issued^  407. 
4070.  False  Passports^  407. 

CROSS-BEFEBEKGE. 

For  Vessels,  see  SHIPPING  AND  NAVIGATION. 


S6C.  212-  [POfSsports  —  receiving  <md  attesting  oaihs  or  affidaviU.]  The 
clerk  in  the  Department  of  State  who  may  from  time  to  time  be  assigned  to 
the  duty  of  examining  applications  for  passports  is  authorized  to  receive  and 
attest,  but  without  charge  to  the  affiant,  all  oaths  or  affidavits  required  by  law 
or  by  the  rules  of  the  Department  of  State  to  be  made  before  granting  pM»- 
ports.      \_R.  8.'] 

Res.  No.  8,  of  Feb.  3,  1870,  16  Stat  L.   3G8. 

Sec.  4075-  [Passports,  how  granted.]  The  Secretary  of  State  may  grant 
and  issue  passports,  and  cause  passports  to  be  granted,  issued,  and  verified  in 
foreign  countries  by  such  diplomatic  or  consular  officers  of  the  United  States, 
and  by  such  chief  or  other  executive  officer  of  the  insular  possessions  of  the 
United  States,  and  under  such  rules  as  the  President  shall  designate  and  pre- 
scribe for  and  on  behalf  of  the  United  States ;  and  no  other  person  shall  grant, 
issue,  or  verify  any  such  passport.  Where  a  legation  of  the  United  States  w 
established  in  any  country,  no  person  other  than  the  diplomatic  Tepresentative 
of  the  United  States  at  such  place  shall  be  permitted  to  grant  or  issue  anv 
passport,  except  in  the  absence  therefrom  of  such  representative.      [R.  S.] 

of  the  insular  possessions  of  the  Uniwo 
States."  so  as  to  make  it  read  as  above  givtf. 
Issnancs  discretionary.  —  The  pronsionjoi 
the  statute  are  not  in  terms  ^*-^^^^\r^ 
the  secretary  of  state  may,  in  his  di«cretio«j 
either  grant  or  withhold  a  passport  ■«  "• 
public  interests  may  require.  Chinese  tw 
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Act  of  May  30,  1866,  ch.  102,  14  Stat.  L. 
54. 

This  section  was  amended  by  the  Act  ot 
June  14,  1902,  ch.  1088,  sec.  1,  32  Stat.  L. 
380,  by  inserting  after  the  phrase  ''consular 
officers  of  the  United  States"  the  words 
'  and  by  such  chief  or  other  executive  officer 


let  of  Jos*  20,  18M. 
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of  Hawaii,  (1901)  23  Op.  Atty.-Gen.  509. 
See  also  Citizenship,  (1869)  13  Op.  Atty.- 
Gen.  89. 

Legal   effect    of   passport.  —  This   statute 
does  not  alter  the  legal  effect  which  the  pass- 


port possessed  before  the  enactment,  and 
does  not  render  it  legal  and  competent  evi- 
dence of  the  fact  of  citizenship.  In  re  Gee 
Hop,  (1895)  71  Fed.  Bep.  274. 


[SsG.  1.]  [Fee  for  issuing  passports  —  disposition  of  feesJ]  *  *  * 
That  from  and  after  the  first  day  of  July  next  a  fee  of  five  dollars  shall  be 
collected  for  each  citizen's  passport  issued  from  the  Department.  An  account 
of  these  fees  shall  be  kept^  and  the  amount  collected  shall  be  paid  into  the 
Treasury  of  the  United  States  at  least  quarterly.     *     *     *     [18  Stat.  L.  90.] 

This  is  from  the  Legislative,  Executive,  and         Fee  reduced  to  one  dollar.  —  See  amend- 
Judicial  Appropriation  Act  of  June  20,  1874,      ment  in  following  text, 
eh.  328. 


[Fee  for  issuing  passport.]  That  from  and  after  the  passage  of  this  act  a 
fee  of  one  dollar  shall  be  collected  for  each  citizen's  passport  issued  from  the 
Department  of  State.  That  all  acts  or  parts  of  acts  inconsistent  with  this  are 
hereby  repealed.      [25  Stat.  L.  ^6.] 

This  is  the  Act  of  March  23,  1888,  ch.  34,  entitled  "  An  act  to  fix  the  charge  for  passports 
at  one  dollar." 

Sec.  4076.  [To  be  issued  only  to  persons  ov/ing  allegiance  to  United 
States.]  No  passport  shall  be  granted  or  issued  to  or  verified  for  any  other 
persons  than  those  owing  allegiance,  whether  citizens  or  not,  to  the  United 
States.      [R.  S.] 

hibit  the  issue  of  passports  of  this  sort  to 
any  other  persons  than  citizens  of  the  United 
States;  but  they  authorize  their  issue  to  all 
citizens,  without  distinction,  whether  native 
born  or  naturalized;  and  where  a  naturalized 
citizen  applies  for  a  passport  with  a  view  to 
traveling  or  residing  abroad,  though  his  in- 
tended destination  may  be  in  the  country  of 
his  former  nationality,  his  right  to  have  the 
passport  issued  to  him  is  just  as  oblatory 
upon  the  department  of  the  government 
charged  with  this  matter  as  if  ne  were  a 
native-bom  citizen  intending  to  go  to  the 
same  country."  Citizenship,  (1876)  16  Op. 
Atty.-Gen.  114. 


This  section  was  amended  "so  as  to  read 
as "  above  by  the  Act  of  July  14,  1002,  ch. 
1088,  sec.  2,  32  Stat.  L.  386.  The  section  was 
originally  as  follows: 

"  Sec.  4076.  No  passport  shall  be  granted 
or  issued  to  or  verified  for  any  other  persons 
than  citizens  of  the  United  States."  Act  of 
May  30,  1866,  ch.  102,  14  Stat.  L.  64. 

To  whom  issued.  —  ''A  passport,  such  as 
he  has  applied  for,  is  merely  a  certificate  of 
dtisenship  and  of  identity;  its  purpose  iK'ing 
to  enable  the  bearer  to  be  admitted  within 
the  territory  of  a  foreign  government  in  the 
quality  of,  and  with  the  privileges  thereby 
allowed  to,  a  foreign  citizen.    Our  laws  pro- 


SeC.  4077.  [Returns  of  passports  issried.]  All  persons  who  shall  be 
authorized  to  grant,  issue,  or  verify  passports,  shall  make  return  of  the  same 
to  the  Secretary  of  State,  in  such  manner  and  as  often  as  he  shall  require; 
and  such  returns  shall  specify  the  names  and  all  other  particulars  of  the  per- 
sons to  whom  the  same  shall  be  granted,  issued,  or  verified,  as  embraced  in 
such  passport     [R.  S.] 

Act  of  May  30,  1866,  ch.  102,  14  Stat.  L.  64. 

S6C-  4078.  [False  passports.]  If  any  person  acting  or  claiming  to  act  in 
any  office  or  capacity  under  the  United  States,  its  possessions,  or  any  of  the 
States  of  the  United  States,  who  shall  not  be  lawfully  authorized  so  to  do,  shall 
grant,  issue^  or  verify  any  passport  or  other  instrument  in  the  nature  of  a  pass- 
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port  to  or  for  any  person  whomsoever,  or  if  any  consular  officer  who  shall  be 
authorized  to  grant,  issue,  or  verify  passports  shall  knowingly  and  willfully 
grant,  issue,  or  verify  any  such  passport  to  or  for  any  person  not  owing 
allegiance,  whether  a  citizen  or  not,  to  the  United  States,  he  shall  be  imprisoned 
for  not  more  than  one  year  or  fined  not  more  than  five  hundred  dollars,  or 
both ;  and  may  be  charged,  proceeded  against,  tried,  convicted,  and  dealt  with 
therefor  in  the  district  where  he  may  be  arrested  or  in  custody.      [B.  8.] 


This  section  was  amended  "  so  as  to  read  " 
as  above  by  the  Act  of  June  14,  1902,  ch. 
1088,  sec.  3,  32  Stat.  L.  380.  The  section 
originally  read  as  follows: 

"  Sec.  4078.  If  any  person  acting,  or  claim- 
ing to  act,  in  any  office  or  capacity,  under 
the  United  States,  or  any  of  the  States  of 
the  United  States,  who  shall  not  be  lawfully 
authorized  so  to  do,  shall  grant,  issue,  or 
verify  any  passport  or  other  instrument  in 
the  nature  of  a  passport,  to  or  for  any  citi- 
zen of  the  United  States,  or  to  or  for  any 
person  claiming  to  be  or  designated  as  such 


in  such  passport  or  verification,  or  if  utj 
consular  officer  who  shall  be  authorized  to 
grant,  issue,  or  verify  passports  shall  know- 
ingly and  willfully  grant,  issue,  or  verify  any 
such  passport  to  or  for  any  person  nut  • 
citizen  of  the  United  States,  he  shall  be  im- 
prisoned for  not  more  than  one  year,  or  fined 
not  more  than  five  hundred  dollars,  or  both; 
and  may  be  charged,  proceeded  against,  tried, 
convicted,  and  d^t  with  therefor  in  the  dis- 
trict where  he  may  be  arrested  or  in  cus- 
tody." Act  of  May  30,  1866,  ch.  102, 14  SUt 
L.  64. 
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PATENTS. 

I.  The  Patent  Office,  411. 

E.  8.    475.  Establishment  of  the  Patent  Office^  411. 

476.  Officers  and  Employees^ /^ii. 

Ifjn,  Salaries y  412. 

475.  {^Seal,     See  Seals),  412. 

479.  Bonds  of  Commissioner  and  Chief  Clerk^  412. 

480.  Restrictions  upon  Officers  and  Employees^  ^\2, 

481.  Duties  of  Commissioner^  ^\2, 
Act  of  April  28,  ipo2,  ch.  S94y  412. 

Sec.  I.  Duties  of  Assistant  Commissioner^  412. 
R.  8.    482.  Duties  of  Examiners-in- Chief  413. 

483.  Establishment  of  Regulations^  413. 

484.  Arrangement  and  Exhibition  of  Mode  Is y  etc.,  413. 

485.  Disposal  of  Models  on  Rejected  Applications^  413. 

486.  Library^  413. 

487.  Patent  Agents  May  Be  Refused  Recognition^  414. 

488.  Printing  of  Papers  Filed^  414. 

489.  Printing  Copies  of  Claims ^  Laws^  Decisions ^  etc,^  414. 

490.  Printing  Specifications  and  Drawings ^  414. 
Act  of  March  3^  1875,  ch.  130^  414. 

Sec.  12.  Copies  of  Specifications  and  Drawings  for  Executive  Departments^ 

414. 
Res.  No,  3S  of  yune  28^  1902,  414. 

Disposal  of  Patent  Specifications  and  Drawings  in  Western  DiS' 

trict  of  Pennsylvania,  414. 

X.  8.    491.  Additional  Specifications  and  Drawings,  415. 

492.  Lithographing  and  Engraving,  415. 

493.  Price  of  Copies  of  Specifications  and  Drawings,  416. 

494.  (^Annual  Report  of  Commissioner,     See  Estimates,  Appropria- 

tions, AND  Reports,  vol.  2,  p.  930),  416. 

495.  Custody  of  Collections  of  Exploring  Expedition,  416. 
490.  Disbursements  for  Patent  Office,  416. 

Act  of  yune  10,  i8q8,  ch.  423,  416. 

Sec.  I.  Classification  of  Letters  Patent  and  Printed  Publication,  416. 
2.  Additional  Employees,  416. 

11.  Letters  Patent,  Issue,  Requisites,  Validity,  and  Duration,  417. 

R.  8.  4883.  Patents,  How  Issued,  Attested,  and  Recorded,  /^ij. 

4884.  Contents  and  Duration,  ^ig. 

4885.  Date  of  Patent,  420. 

4880.    iVhat  Inventions  Are  Patentable,  421. 
4887.  Patents  for  Inventions  Previously  Patented  Abroad,  468; 
4880.  Requisites  of  Application,  Description,  Specification,  and  Claim^ 
472. 

4889.  Drawings,  When  Requisite,  486. 

4890.  Specimens  of  Ingredients,  etc.,  486. 

4891.  Model,  When  Requisite,  486. 

4892.  Oath  Required  from  Applicant,  487. 

4893.  Examination  and  Issuing  Patent,  488. 

4894.  Limitation  upon  Time  of  Completing  Applications,  488. 
Act  of  March  3,  1883,  ch.  143,  491. 

Patents  to  Government  Officers  for  Inventions  to  Be  Used  in 
Public  Service,  491. 
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Act  of  March  j,  /<Pp7,  eh,  jp/,  Revising  and  Amending  ike  SiaiuUs  Mdatitf 

to  Patents^  491. 
Sec.  I,  (^Amends  R.  S.  sec,  4886^  supra^  p.  421),  491. 
2,  {Amends  R,  S.  sec.  4^20,  infra^  p.  5^7 )>  49 1« 
J.  (^Amends  R.  S,  sec.  4887^  supra^  p.  468),  491. 

4.  {Amends  R.  S.  sec.  48^4^  supra,  p.  488),  491. 

5.  {Amends  R.  o.  sec,  48^8,  infra^  p.  531),  491. 

6.  (Amends  R.  S.  sec.  4921,  infra,  p.  577),  491. 

7.  Heads  of  Departments  Requesting  Expedition,  to  Be  RepresttUtd, 

491. 

8.  When  Act  Takes  Ejfect  —  Application  of  Amendments,  491. 
S.  8.  4895.  Patents  Granted  to  Assignee,  492. 

4890.    When  and  on  What  Oath  Executor  or  Administrator,  Guardian, 
etc.,  of  Insane  Person  May  Obtain  Patent,  493. 

4897.  Renewal  of  Application  in  Cases  of  Failure  to  Pay  Fea  in 

Season,  494. 

4898.  {Assignment  of  Patents.     See  infra,  p.  S3i)»  494- 

4899.  Persons  Purchasing  of  Inventor,  Before  Application,  May  Uu 

or  Sell  the  Thing  Purchased,  494. 
4900-4901.  {Marking  Patented  Articles.     See  infra,  p.  547),  496.  \ 

4902.  Filing  and  Effect  of  Caveats,  496. 

4903.  Notice  of  Rejection  of  Claim  for  Patent  to  Be  Given  to  AfpU- 

cant^  497. 

4904.  Interferences,  499. 

4905.  Affidavits  and  JDepositions,  500. 

4906.  Subpanas  to  Witnesses,  501. 

4907.  Witness  Fees,  501. 

4908.  Penalty  for  Failing  to  Attend  or  Refusing  to  Testify,  coi. 

4909.  Appeals  from  Primary  Examiners  to  Examiner s-in-Chief,  501. 

4910.  From  Examiner S'ih'Chief  to  Commissioner,  502. 

491 1.  {From  the  Commissioner  to  the  Supreme  Court,  D.  C.  —  Super- 

seded), 502. 
Act  of  Feb.  p,  i8p3,  en.  74,  502. 

Sec.  p.  From  the  Commissioner  to  the  Circuit  Court  of  Appeals,  D.  C,  502. 
X.  8.  4912.  Notice  of  Such  Appeal,  505. 

4913.  Proceedings  on  Appeal  to  Supreme  Court,  506. 

4914.  Determination  of  Such  Appeal,  and  Its  Effect,  506. 
491  ^.  Patents  Obtainable  by  Bill  in  Equity,  507. 

4916.  Reissue  of  Defective  Patents,  511. 

4917.  Disclaimer,  J23. 

4918.  Suits  Touching  Interfering  Patents,  526. 
4919-4922.   {Suits  for  Infringement.     See  infra,  p.  552),  529. 

4923.  Patent    Not    Void   on  Account    of  Previous    Use   in  Forei§n 

Country,  529. 

4924.  Extension  of  Patents  Granted  Prior  to  March  2,  1861,  ^29. 

4925.  What  Notice  of  Application  for  Extension  Must  Be  Gwen,  530. 

4926.  Applications  for  Extension^  to  Whom  to  Be  Referred,  530. 

4927.  Commissioner  to  Hear  and  Decide  the  Question  of  Extension,  53a 
4925.    Operation  of  Extension,  530. 

III.  Assigrnments,  531. 

R.  8.  4898.  Assignments  of  Patents,  531. 

IV.  Marking  Patented  Articles,  547. 

R.  8.  4900.   Patented  Articles  Must  Be  Marked  as  Such,  547. 

4901.  Penalty  for  Falsely  Marking  or  Labeling  Articles  as  Pateniei^ 

549- 

V.  Suits  for  Infringement,  552. 

R.  8.  4919-   Suits  for  Infringement;  Damages,  552. 
Act  of  March  J,  18^7,  ch,  jpj,  566. 

In  What  District  Suit  May  Be  Brought  —  Service  of  Process,  566. 
R.  8.  4920.  Pleading  and  Proof  in  Actions  for  Infringement,  567. 
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1. 1  Me.  476.  PA  TENTS.  The  Patent  OfllM. 

Aci  of  Feb.  i6,  iSySy  ch,  77,  576. 

Sec,  2,   Trial  by  yury  of  Questions  of  Fact  in  Equity  Cases ^  576. 
R.  S.  4921.  Power  of  Courts  to  Grant  Injunctions  and  Estimate  Damages^  577, 
4922.   Suit  for  Infringement  Where  Specification  Is  Too  Broad^  598. 

YI.  Desigrn  Patents,  600. 

B.  B.  4929.   Patents  for  Designs  Authorized^  600. 

4930.  Model  of  Designs y  602. 

4931.  Duration  of  Patents  for  Designs ^  602. 

4932.  Extension  of  Patents  for  Designs  ^  602. 

4933-  P^l^ntsfor  Designs  Subject  to  General  Pules  of  Patent  LaWy  602. 
Act  of  Feb.  4^  iSS^y  ch,  10^ ^  to  Amend  Law  Relating  to  Patents ^  Trademark^^ 

and  Copyright^  603. 
Sec,  I.   Unauthorized  Use  of  Patented  Design  —  Penalty  and  Liability  — 
SuitSy  603. 
2.  Remedy  by  Existing  LaWy  604. 

VII.  Fees,  604. 

R.  8.  4934.  Fees  in  Obtaining  Patents^  etc.^  604. 

4935.  Mode  of  Payment^  605. 

4936.  Refunding^  605. 

GROSS-REFERENCES. 

furisdiction  of  Circuit  Courts  in  Suits  Arising  under  Patent  LawSy  see  JUDICIARY^ 
vol.  4,  p.  494. 

Printing  and  Disposing  of  Patent  Office  Gazette,  see  PUBLIC  DOCUMENTS; 
PUBLIC  PRINTING. 

Forging  of  Letters  Patent,  ^ee  COUNTERFEITING  AND  FORGING,  vol.  2, 
p.  300. 

Costs  in  Patent  Cases,  see  COSTS,  vol.  2,  p.  289. 

Patents  for  Inventions  Relating  to  Arms  and  Ordnance,  see  WAR  DEPART- 
MENT AND  MILITARY  ESTABLISHMENT. 

Patented  Articles  on  Naval  Vessels,  see  NAVY,  ante,  p.  225.  ^ 

Patent  Office  Printing,  see  PUBLIC  DOCUMENTS;  PUBLIC  PRINTING 

Patents  for  Public  Lands,  see  MINERAL  LANDS,  MINES  AND  MINING, 
ante,  p.  i;  PUBLIC  LANDS. 


[I  The  Fateht  Office.] 

Sec.  475.  \_Estahlishment  of  the  Patent-Office.']  There  shall  be  in  the 
Department  of  the  Interior  an  office  known  as  the  Patent-Office,  where  all 
records,  books,  models,  drawings,  specifications,  and  other  papers  and  things 
pertaining  to  patents  shall  be  safely  kept  and  preserved.      [R.  S.] 

Act  of  Jul^r  8,  1870,  ch.  230,  16  Stat.  L.  Where   located.  — The  patent  office  is   in 

198.  the  department  of  the  interior,  which  is  one 

Sections    475-496    constitute    chapter    6,  of  the  executive  departments  of  the  govern- 

("The  Patent  Office")   of  title   11,    ("The  ment  at  the  seat  of  government  in  the  Dis- 

Department  of  the  Interior ")  of  the  Revised  trict    of    Columbia.      Butterworth    v.    Hill, 

SUtute*.  (1885)  114  U.  S.  128. 

Sec.  476.  [Officers  and  employes.]  There  shall  be  in  the  Patent-Office 
a  Commissioner  of  Patents,  one  Assistant  Commissioner,  and  three  examiners- 
in-chief,  who  shall  be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.  All  other  officers,  clerks,  and  employes  authorized  by 
law  for  the  Office  shall  be  appointed  by  the  Secretary  of  the  Interior,  upon  the 
nomination  of  the  Commissioner  of  Patents.      [R.  S.] 
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Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.      eioner  of  patents  is  by  law  located  in  the 

198.  patent  office.    His  official  residence  is  there- 
Additional  employees.  —  See   Act  of  June      fore  at  Washington,  in  the  District  of  Golum- 

10,  1898,  ch.  423,  sec.  2,  infra,  p.  41^.  bia.     Butterworth  v.  Hill,   (1886)   114  U.  & 

Residence  of  commissioner.  —  The  commis-       128. 

Sec.  477.  [Salaries.l  The  salaries  of  the  officers  mentioned  in  the  pre- 
ceding section  shall  be  as  follows : 

The  Commissioner  of  Patents,  four  thousand  five  hundred  dollars  a  year. 
The  Assistant  Commissioner  of  Patents,  three  thousand  dollars  a  year. 
Three  examiners-in-chief,  three  thousand  dollars  a  year  each.      [R,  iS.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.      by   later  Appropriation  Acts.     The   Act  of 

199.  April  28,   1902,  ch.  594,  sec.   1,  32  Stat.  L. 
Salary  of  commissioner  has  been  increased      160,  appropriated  $5,000  for  such  salary. 

Sec.  478.  [^Seal.     See  Seals.] 

Sec.  479.  [Bonds  of  Commissioner  and  chief  clerk.li  The  Commissioner 
of  Patents  and  the  chief  clerk,  before  entering  upon  their  duties,  shall  severally 
give  bond,  with  sureties,  to  the  Treasurer  of  the  United  States,  the  former  in 
the  sum  of  ten  thousand  dollars,  and  the  latter  in  the  sum  of  five  thousand 
dollars,  conditioned  for  the  faithful  discharge  of  their  respective  duties,  and 
that  they  shall  render  to  the  proper  officers  of  the  Treasury  a  true  aocoiint  of 
all  money  received  by  virtue  of  their  offices.      [iZ.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.      Congress  to  be  regulated  or  fixed  by  the  offi- 

199.  cers  by  whom  the  bonds  are  to  be  approved. 
The  form  of  the  bond  is  impliedly  left  by      Bonds,  etc.,  (1885)  18  Op.  Atty.-Gen.  278. 

Sec.  480.  [Restrictions  upon  officers  and  employes.']  All  officers  and  em- 
ployes of  the  Patent-Office  shall  be  incapable,  during  the  period  for  which  they 
hold  their  appointments,  to  acquire  or  take,  directly  or  indirectly,  except  by 
inheritance  or  bequest,  any  right  or  interest  in  any  patent  issued  by  the  Office. 
[B.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.       made  by  Kim  while  holding  such  office,  and 

200.  in  such  case  the  invention  will  date  back  to 
After  expiration  of  term  of  office.  —  The      the  time  when  it  was  actually  made,  although 

law  does  not  disqualify  a  commissioner  of  he  could  not  have  obtained  a  patent  for  it 
patents  from  obtaining  a  patent  after  his  Foote  v.  Frost,  (1878)  3  B.  &  A.  Pat.  Gas. 
term  of  office  has  expired,  for  an  invention       607,  9  Fed.  Gas.  No.  4,010. 

S6C.  481.  [Dviies  of  Commissioner,]  The  Commissioner  of  Patents, 
under  the  direction  of  the  Secretary  of  the  Interior,  shall  superintend  or  per- 
form all  duties  respecting  the  granting  and  issuing  of  patents  directed  by  law; 
and  he  shall  have  charge  of  all  books,  records,  papers,  models,  machines,  and 
other  things  belonging  to  the  Patent-Office.      [R.  S»] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  pointed  to  exercise  his  discretion  judicially, 

100.  and  where  a  patent  has  been  issued  by  the 

Authority  of  secretary  of  interior.  —  The  commissioner   an    appeal    from   his  decision 

supervision  and  direction  of  the  head  of  the  does  not  lie  to  the  secretary  of  the  interior, 

department  do  not  extend  to  a  review  of  the  Butterworth  v,  U.  S.,   (1884)    112  U.  S.  50, 

action     of     the     commissioner     of     patents  overruling   (1881)    17  Op.  Atty.-Gen.  205. 
im  those  cases  in  which  by  law  he  is  ap- 


[Sbc.  1.]    [Duties    of    assistani     comrmissioner.]      *      ♦      ♦     Pateiit 
Office:     *     *     *     Assistant  Commissioner,  who  shall  perform  such  duties 
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pertaining  to  the  office  of  Commissioner  as  may  be  assigned  to  him  by  the  Com- 
missioner^ three  thousand  dollars;     *     *     *     [^^  Stat.  L.  160.'] 

This  is  from  the  Legislative,  Executive, and       since  1890.     See  Act  of  July  11,   1890,  ch. 
Judicial  Appropriation  Act  of  April  28,  1902,       667,  26  Stat.  L.  259. 
ch.    594.     Tne  same  provision  has  occurred 

Sec.  482.  \_DiUies  of  exammers^i/nrchief.li  The  examiners-in-chief  shall 
be  persons  of  competent  legal  knowledge  and  scientific  ability,  whose  duty  it 
shall  be,  on  the  written  petition  of  the  appellant,  to  revise  and  determine  upon 
the  validity  of  the  adverse  decisions  of  examiners  upon  applications  for  patents, 
and  for  re-issues  of  patents,  and  in  interference  cases ;  and,  when  required  by 
the  Commissioner,  they  shall  hear  and  report  upon  claims  for  extensions,  and 
perform  such  other  like  duties  as  he  may  assign  them.      [B.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  199. 

Sec.  483.  [Estahlishment  of  regulations.']  The  Commissioner  of  Patents, 
subject  to  the  approval  of  the  Secretary  of  the  Interior,  may  from  time  to 
time  establish  regulations,  not  inconsistent  with  law,  for  the  conduct  of  pro- 
ceedings in  the  Patent-Office.      [JS.  8.] 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
200. 

Effect  of  regulations  on  rules  of  evidence. 
—  A  rule  established  under  the  authority  of 
this  section  bo  far  as  it  regulates  the  con- 
duct of  proceedings  in  the  patent  office  is  bind- 
ing upon  all  the  subordinates  in  that  office, 
possibly  also  upon  the  conunissioner  of  pat- 
ents himself  unless  he  obtains  the  assent  of 
the  secretary  of  the  interior  to  its  total  or 
partial  abrogation,  but  it  is  inoperative  to 
change  the  rules  of  evidence  in  courts  of 
justice,  both  because  to  that  extent  it  would 
be  inconsistent  with  law  and  also  because  the 
effecting  of  such  a  change  is  in  no  sense  the 
regulation  of  proceedings  in  the  patent  office. 


Therefore,  a  rule  providing  that  caveats  and 
pending  applications  are  to  be  preserved  in 
secrecy  does  not  excuse  the  refusal  to  pro- 
duce papers  admissible  in  evidence  demanded 
by  a  subpcena  duces  tecum.  Ekiison  Electric 
Light  Co.  V.  U.  S.  Electric  Lighting  Co., 
(1800)  44  Fed.  Rep.  294. 

Validity  of  rule  limiting  appeals.  —  It  will 
not  be  unlawful  for  the  commissioner  of  pat- 
ents, with  the  approval  of  the  secretary  of 
the  interior,  to  promulgate  a  rule  limiting 
appeals  to  six  months  from  the  time  when 
the  matter  is  in  condition  for  appeal.  Com- 
missioner of  Patents,  (1805)  21  Op.  Atty.- 
Gen.  122. 


S6C.  484.  \^Arrangement  and  exhibition  of  models,  etc.]  The  Commis- 
sioner of  Patents  shall  cause  to  be  classified  and  arranged  in  suitable  cases,  in 
the  rooms  and  galleries  provided  for  that  purpose,  the  models,  specimens  of 
composition,  fabrics,  manufactures,  works  of  art,  and  designs,  which  have  been 
or  shall  be  deposited  in  the  Patent-Office ;  and  the  rooms  and  galleries  shall  be 
kept  open  during  suitable  hours  for  public  inspection.      [JS.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 

Sec.  485.  [Disposals  of  models  on  rejected  applicatioris.]  The  Commis- 
sioner of  Patents  may  restore  to  the  respective  applicants  such  of  the  models 
belonging  to  rejected  applications  as  he  shall  not  think  necessary  to  be  pre- 
served, or  he  may  sell  or  otherwise  dispose  of  them  after  the  application  has 
been  finally  rejected  for  one  year,  paying  the  proceeds  into  the  Treasury,  aa 
other  patent-moneys  are  directed  to  be  paid.      [R.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 

Sec.  486.  [Library.]  There  shall  be  purchased  for  the  use  of  the  Patent- 
Office  a  library  of  such  scientific  works  and  periodicals,  both  foreign  and 
American,  as  may  aid  the  officers  in  the  discharge  of  their  duties,  not  exceeding 
the  amount  annually  appropriated  for  that  purpose.      [R.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 
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Sec.  487.  IPateni-agents  may  be  refused  recognition.]  For  gross  mi«- 
conduct  the  Commissioner  of  Patents  may  refuse  to  recognize  any  person  as  a 
patent-agent,  either  generally  or  in  any  particular  case;  but  the  reasons  for 
such  refusal  shall  be  duly  recorded,  and  be  subject  to  the  approval  of  the  Secre- 
tary of  the  Interior.      [R.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  is  only  after  he  has  made  a  decision  that  his 

200.  opinion  is  submitted  to  review  by  the  aecre- 

When  secretary  may  review.  —  The  power  tary  of  the  interior.      Attorney  General  — 

of  disbarment  given  by  this  section  is  con-  Commissioner   of    Patents,     (1893)    20  Op. 

ferred  upon  the  commissioner  of  patents.    It  Atty.-Gen.   608. 

Sec.  488.  [Printing  of  papers  fled.]  The  Commissioner  of  Patents  may 
require  all  papers  filed  in  the  Patent-Office,  if  not  correctly,  legibly,  and  clearly 
written,  to  be  printed  at  the  cost  of  the  party  filing  them.      [22.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 
See  note  to  section  492,  infra. 

Sec.  489.  [Printing  copies  of  claims,  lams,  decisions,  etc.]  The  Commis- 
gioner  of  Patents  may  print,  or  cause  to  be  printed,  copies  of  the  claims  of 
current  issues,  and  copies  of  such  laws,  decisions,  regulations,  and  circulars  as 
may  be  necessary  for  the  information  of  the  public.      [JS.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 
See  note  to  section  492,  infra. 

Sec.  490.  [Printing  specifications  and  drawings.]  The  Commissioner  of 
Patents  is  authorized  to  have  printed,  from  time  to  time,  for  gratuitous  distri- 
bution, not  to  exceed  one  hundred  and  fifty  copies  of  the  complete  specifications 
and  drawings  of  each  patent  hereafter  issued,  together  with  suitable  indexes, 
one  copy  to  be  placed  for  free  public  inspection  in  each  capitol  of  every  Swte 
and  Territory,  one  for  the  like  purpose  in  the  clerk's  office  of  the  district  court 
of  each  judicial  district  of  the  United  States,  except  when  such  offices  are 
located  in  State  or  territorial  capitols,  and  one  in  the  Library  of  Congress, 
which  copies  shall  be  certified  under  the  hand  of  the  Commissioner  and  seal  of 
thc[e]  Patent-Office,  and  shall  not  be  taken  from  the  depositories  for  any  other 
purpose  than  to  be  used  as  evidence.      [R.  8.] 

Rea.  No.  5  of  Jan.  11,  1871,  16  Stat  L.  491  and  402  do  not  apply  to  and  regulate  the 

600.  production  of  drawings  of  back  issues  of  the 

See  note  to  section  492,  infra.  patent  office.     Letting  Contracts,  (1876)  1^ 

Back  issues.  —  This  section  and  R.  S.  sees.  Op.  Atty.-Gen.  549. 


Sec.  12.  [Copies  of  specifications  and  drawings  for  execviive  departments.] 
That  it  shall  be  the  duty  of  the  Commissioner  of  Patents  to  furnish  free  of 
cost,  one  copy  of  the  bound  volumes  of  specifications  and  drawings  of  patents 
published  by  the  Patent  Office,  to  each  of  the  Executive  Departments  of 
Government,  upon  the  request  of  the  head  thereof.      [18  Stat.  L.  l02.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1875,  ch.  190. 

Joint  Resolution  Relative  to  the  disposition  of  patent  specifications  and  drawioci  ia  tlie 

western  district  of  Pennsylvania. 

[Re8.  No.  as  of  June  28,  1002,  32  St€U.  L.  74e.'\ 

[Disposal  of  patent  specifications  and  drawings  in  western  district  of 
Pennsylvania^]  That  the  set  of  United  States  patent  specifications  and  draw- 
ings now  on  deposit  in  the  clerk's  office  of  the  United  States  district  court  for 
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the  western  district  of  Pennsylvania,  pursuant  to  section  four  hundred  and 
ninety^  Revised  Statutes,  be  removed  therefrom  and  deposited  in  the  patent 
department  of  the  Carnegie  Library,  in  the  city  of  Pittsburg,  Pennsylvania, 
subject  to  the  uses  specified  in  sections  four  hundred  and  ninety  and  eight  hun- 
dred and  ninety-four,  Revised  Statutes;  and  that  hereafter  the  said  patent 
department  of  the  said  Carnegie  Library  of  Pittsburg  shall  be  the  place  of 
deposit  for  the  United  States  patent  specifications  and  drawings  referred  to  in 
section  four  hundred  and  ninety.  Revised. Statutes,  instead  of  the  clerk's  office 
of  the  United  States  district  court  for  the  western  district  of  Pennsylvania. 
[S2  Stat  L.  746.'] 

Sec.  491.  \_AddUional  specifications  aaid  drawings.]  The  Commissioner 
of  Patents  is  authorized  to  have  printed  such  additional  numbers  of  copies  of 
specifications  and  drawings,  certified  as  provided  in  the  preceding  section,  at  a 
price  not  to  exceed  the  contract  price  for  such  drawings,  for  sale,  as  may  be 
warranted  by  the  actual  demand  for  the  same;  and  he  is  also  authorized  to 
famish  a  complete  set  of  such  specifications  and  drawings  to  any  public  library 
which  will  pay  for  binding  the  same  into  volumes  to  oorreepond  with  those  in 
the  Patent-Office,  and  for  the  transportation  of  the  same,  and  which  shall  also 
provide  for  proper  custody  for  the  same,  with  convenient  access  for  the  public 
thereto,  under  such  regulations  as  the  Commissioner  shall  deem  reasonable. 
[R.  S.] 

Res.  No.  5  of  Jan.   11,  1871,  16  Stat.  L.  tions  and  drawings  required  by  the  patent 

690.  office,  from  the  superintendent  of  public  print- 
See  note  to  section  402,  infra,  ing  to  the  commissioner  of  patents,  does  not 
Effect  of  official  change.  —  It  was  said  by  render  an  appropriation  for  such  work  inap- 

Hon.  Geo.   H.   Williams   in    (1872)    14   Op.  plicable  for  the  payment  of  the  expenses  in- 

Atty.-Gen.  58,  July  13,  1872,  that  the  trans-  curred. 

fer  of  the  direction  of  publishing  specifica- 

SeC.  492.  [^Lithographing  and  engraving.]  The  lithographing  and  engrav- 
ing required  by  the  two  preceding  sections  shall  be  awarded  to  the  lowest  and 
best  bidders  for  the  interests  of  the  Government,  due  regard  being  paid  to  the 
execution  of  the  work,  after  due  advertising  by  the  Congressional  Printer  under 
the  direction  of  the  Joint  Committee  on  Printing;  but  the  Joint  Committee  on 
Printing  may  empower  the  Congressional  Printer  to  make  immediate  contracts 
for  engraving,  whenever,  in  their  opinion,  the  exigencies  of  the  public  service 
will  not  justify  waiting  for  advertisement  and  award ;  or  if,  in  the  judgment 
of  the  Joint  Committee  on  Printing,  the  work  can  be  performed  under  the 
direction  of  the  Commissioner  of  Patents  more  advantageously  than  in  the 
manner  above  prescribed,  it  shall  be  so  done,  under  such  limitations  and  con- 
ditions as  the  Joint  Committee  on  Printing  may  from  time  to  time  prescribe. 
[R.  8.] 

§ 

Res.  No.  5  of  Jan.  11,  1871,   16  Stat.  L.  service.    None  other  is  implied  in  their  power 

590;  Act  of  March  24,  1871,  ch.  5,  17  Stat.  to  prescribe  rules,  etc.,  for  the  action  of  the 

L.  2.  commissioner  of  patents.    Letting  Contracts, 

See,  however,  Act  of  Jan.  12,  1896,  ch.  23,  ( 1876)  16  Op.  Atty.-Gen.  549. 
lec.  73  in  relation  to  lithographing  and  Liability  of  government  on  unlawful  con- 
printing  of  specifications,  drawings,  Patent  tract.  —  An  officer,  who  in  giving  out  a  con- 
Office  Oazette,  rules,  decisions,  indexes,  etc.,  tract  has  failed  to  comply  with  the  statutory 
for  the  patent  office,  in  Public  Pbinting  provision  requiring  advertisement  previous 
A5D  Advebtisinq.  to  letting  the  contract,  cannot,  by  permit- 
Power  to  waive  advertisement.  —  The  only  ting  performance  thereunder  to  proved  to 
power  to  waive  an  "advertisement  and  any  extent,  make  such  contract  obligatory 
award "  conferred  upon  the  committee  of  upon  the  government.  Letting  Contracts, 
printing  by  this  section  is  that  therein  ex-  (1876)  15  Op.  Atty.-Gen.  638. 
pressed  in  case  of  an  exigency  of  the  public 
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Sec.  493-  IPrice  of  copies  of  specifications  and  drawings,']  The  price  to 
be  paid  for  uncertified  printed  copies  of  specifications  and  drawings  of  patents 
shall  be  determined  by  the  Commissioner  of  Patents:  Providedj  That  the 
maximum  cost  of  a  copy  shall  be  ten  cents.     \_B,  S.] 

This  section  was  amended  to  read  as  above  tified    printed   copies    of    specifications  aai 

by  the  Act  of  May  19,  1S06,  ch.  204,  29  Stat.  drawings  of  patents  shall  be  determined  fay 

L.    124,    entitled    "An    Act    amending    the  the    Commissioner    of    Patents,    within    the 

statutes  relating  to  the  sale  of  printed  copies  limits  of  ten  cents  as  the  minimum  and  fifty 

of  patents."     The  section  was  originally  as  cents  as  the  maximum  price."    Act  of  llarci 

follows:  24,  1871,  ch.  6,  17  Stat.  L.  3. 

**  Sec.  493.  The  price  to  be  paia  for  uncer- 

Sec.  494.  [Anniuil  report  of  commissioner.  See  Estimates,  Appbopbia* 
TioNS,  AND  Rbpobts,  vol.  2,  p.  930.] 

Sec.  495-  \_CiLstody  of  collections  of  exploring  expeditions.]  The  col- 
lections of  the  Exploring  Expedition,  now  in  the  Patent-Office,  shall  be  under 
the  care  and  management  of  the  Commissioner  of  Patents.      [iJ-  8.] 

Act  of  Aug.  4,  1864,  ch.  242,  10  Stat.  L.  672. 

Sec.  496.  \_Di^bursemsnts  for  Patent-Office.']  All  disbursements  for  the 
Patent-Office  shall  be  made  by  the  disbursing  clerk  of  the  Interior  Department 
[iJ.  8.] 

Act  of  July  8,  1870,  ch.  230, 16  Stot.  L.  200. 


An  Act  For  reviling  and  perfecting  the  classification  of  letters  patent  and  printed  pnblicA- 

tions  in  the  Patent  Office. 

[Act  of  June  10,  1808,  oh.  4:28,  80  Stat.  Is.  440.^ 

[Sec.  1.]  [Classificaiion  of  letters  patent  and  printed  publications.]  That 
for  the  purpose  of  determining  with  more  readiness  and  accuracy  the  novelty  of 
inventions  for  which  applications  for  letters  patent  are  or  may  be  filed  in  the 
United  States  Patent  Office,  and  to  prevent  the  issuance  of  letters  patent  of  the 
United  States  for  inventions  which  are  not  new,  the  Commissioner  of  Patents  is 
hereby  authorized  and  directed  to  revise  and  perfect  the  classification,  by  sub- 
jects-matter, of  all  letters  patent  and  printed  piiblications  in  the  United  States 
Patent  Office  which  constitute  the  field  of  search  in  the  examination  as  to  the 
novelty  of  invention  for  which  applications  for  patents  are  or  may  be  filed. 
[SO  Stat.  L.  UO.] 

Sec.  2.  [Additional  employees.]  That  for  the  purpose  of  enabling  the 
Commissioner  of  Patents  to  carry  out  the  provisions  of  this  Act  the  Secretary 
of  the  Interior  is  hereby  authorized  to  appoint  from  time  to  time,  in  the  manner 
already  provided  for  by  law,  such  additional  number  of  principal  examiners, 
assistant  examiners,  first-class  clerks,  copyists,  laborers,  assistant  messengers, 
and  messenger  boys  as  he  may  deem  necessary :  Provided,  however.  That  the 
whole  number  of  additional  employees  shall  not  exceed  three  principal  exam- 
iners, two  first  assistant  examiners,  two  second  assistant  examiners,  six  third 
assistant  examiners,  five  fourth  assistant  examiners,  four  first-class  clerks,  four 
copyists,  six  laborers,  six  assistant  messengers,  and  six  messenger  boys;  that 
the  annual  expenses  for  this  additional  force  shall  not  exceed  the  sum  of  sixty- 
two  thousand  eight  hundred  and  eighty  dollars.      [SO  Stat.  L.  JfJ^O.] 
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[IL   LETTEB8  FATEHT,  I88TTE,  REQin8ITE8,  VALIDITY,  AHB  DUBATIOH.] 

Sec.  4883.  [Patents,  how  issuedj  attested,  and  recorded.]  All  patents  shall 
be  issued  in  the  name  of  the  United  States  of  America,  under  the  seal  of  the 
Patent  Office,  and  shall  be  signed  by  the  Commissioner  of  Patents,  and  they 
shall  be  recorded,  together  with  the  specifications,  in  the  Patent  Office  in  books 
to  be  kept  for  that  purpose.     [i2.  S.] 


This  section  was  amended  by  the  Act  of 
April  11,  1902,  ch.  417,  32  Stat.  L.  95,  "so 
as  to  read  as"  above  set  forth.  The  section 
was  originally  as  follows: 

"  Sec.  4883.  All  patents  shall  be  is&ued 
in  the  name  of  the  United  States  of  America, 
under  the  seal  of  the  Patent-Office,  and  shall 
be  signed  by  the  Secretary  of  the  Interior 
and  countersigned  by  the  Commissioner  of 
Patents,  and  they  shall  be  recorded,  together 
with  the  specifications,  in  the  Patent-Office, 
in  books  to  be  kept  for  that  purpose." 
Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  200. 

It  was  first  amended,  however,  by  the  Act 
of  Feb.  18,  1888,  ch.  15,  25  Stat.  L.  40,  to 
read  as  follows:  , 

"  Sec.  4883.  All  patents  shall  be  issued  i^ 
the  name  of  the  United  States  of  America, 
under  the  seal  of  the  Patent  Office,  and  shall 
be  signed  by  the  Secretary  of  the  Interior 
or  under  his  direction  by  one  of  the  Assistant 
Secretaries  of  the  Interior,  and  counter^ 
signed  by  the  Commissioner  of  Patents,  and 
they  shall  be  recorded,  together  with  the 
specifications,  in  the  Patent  Office,  in  books 
to  be  kept  for  that  purpose." 

Sections  4883-4936  constitute  chapter  1 
(entitled  "Patents")  of  title  60  ("Patents, 
Trademarks,  and  Copyrights  ")  of  the  Revised 
Statutes. 

Patents  signed  by  assistant  secretary. — 
By  Act  of  April  19,  1888,  ch.  126,  25  Stat. 
L.  87,  all  patents  theretofore  signed  by  any 
assistant  secretary  -were  given  the  same  effect 
as  if  signed  by  the  secretary  on  the  date  of 
execution. 

Nature  of  patent.  —  A  patent  right  is  an 
incorporeal  kind  of  personal  property.  Fruit- 
Cleaning  Co.  V.  Fresno  Home-Packing  Co., 
(1899)   94  Fed.  Rep.  845. 

A  patent-right  is  incorporeal  property,  not 
susceptible  of  actual  delivery  or  possession, 
and  the  recording  of  a  mortgage  thereof  in 
the  patent  office,  in  accordance  with  the  Act 
of  Congress,  is  equivalent  to  a  delivery  of 
possession,  and  makes  the  title  of  the  mort- 
gagee complete  towards  all  other  persons, 
as  well  as  against  the  mortgagor.  Water- 
man r.  MacKenzie,  (1891)  138  U.  S.  262. 
affirming  (1886)   29  Fed.  Rep.  316. 

Construction.  —  A  patent  is  a  contract  and 
its  construction  is  governed  by  the  same 
eanona  of  interpretation  that  control  the 
eonstruction  of  other  grants  and  agreements. 
National  Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake  Beam  Co.,  (C.  C.  A.  1901) 
106  Fed.  Rep.  693. 

Power  of  Congress.  —  Congress,  having 
created  the  monopoly,  may  put  such  limita- 
tions upon  it  as  it  pleases.  Mast  V,  Stover 
Mfg.  Co.,  (1900)  177  U.  S.  486. 
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Authority  to  issue.  —  This  section  only  ex- 
presses the  necessary  effect  of  the  Acts  of 
Congress.  The  authority  by  which  the  patent 
issues  is  that  of  the  United  States  of  Amer- 
ica. U.  S.  V.  American  Bell  Telephone  Co., 
(1888)   128  U.  S.  315. 

Patent  revoked  by  executive.  —  When  a 
patent  has  received  the  proper  signatures  and 
has  had  affixed  to  it  the  seal  of  the  patent 
office,  it  has  passed  beyond  the  control  and 
jurisdiction  of  that  office  and  is  not  subject 
to  be  revoked  or  canceled  by  the  President 
(}r  any  other  officer  of  the  government.  Mc- 
Cormick  Harvesting  Machine  Co.  1?.  Aultman, 
(1898)  169  U.  S.  606;  U.  S.  v.  American  Bell 
Telephone  Co.,  (1888)  128  U.  S.  316;  U.  S. 
V.  Schurz,  (1880)  102  U.  S.  378. 

The  seal  which  is  used  is  the  seal  of  the 
patent  office,  and  that  was  created  by  con- 
gressional enactment.  U.  S.  v.  American  Bell 
Telephone  Co.,  (1888)  128  U.  S.  315. 

Necessity  of  signature.  —  A  patent  is  void 
unless  issued  with  the  signature  required  by 
law.  Marsh  v.  Nichols,  (1888)  128  U.  S. 
005;  Marsh  v.  Scott,   (1888)  125  111.  114. 

Prior  to  the  Act  of  April  11,  1902,  amend- 
ing this  section,  it  was  held  in  March  v. 
Nichols,  (1888)  128  U.  S.  605,  that  the  sig- 
natures of  all  the  officers  named  in  the  stat- 
ute must  be  attached  to  the  instrument  or  it 
would  be  an  incomplete  document  and  inef- 
fectual to  confer  the  rights  of  a  patent. 

^if^nature  of  "acting  commissioner"  — 
Where  the  signature  to  a  patent  is  in  the 
name  of  a  person  as  "  acting  commissioner  " 
the  patent  is  valid  on  its  face,  and  the  court 
will  take  judicial  notice  of  it  without  proof 
of  office.  York,  etc.,  Line  R.  Co.  v.  Winans, 
(1854)  17  How.  (U.  S.)  30  Wilson  v.  Rous- 
seau, (1846)  4  How.  (U.  S.)  646;  Wood- 
worth  V.  Hall,  (1846)  1  Woodb.  &  M.  (U.  S.) 
248,  30  Fed.  Cas.  No.  18.016;  Smith  t?.  Mer- 
cer, (1846)  3  Pa.  L.  J.  Rep.  444,  5  Pa.  L.  J. 
529,  22  Fed.  Cas.  No.  13,078. 

In  Woodworth  v.  Hall,  (1846)  1  Woodb. 
&  M.  (U.  S.)  389.  it  was  held  that  an  alter- 
ation made  in  the  patent  after  the  signature 
of  the  commissioner  must  be  communicated 
to  him  and  receive  his  sanction. 

Destruction  of  record.  —  If  the  record  is 
destroyed  accidentally  by  fire  or  otherwise, 
the  patent  is  not  invalidated.  Hogg  v.  Emer- 
son,  (1848)  6  How.   (U.  S.)  437. 

When  exclusive  right  is  obtained.  —  The 
inventor  of  a  new  and  useful  improvement 
acquires  thereby  no  exclusive  right  to  it  until 
he  obtains  a  patent.  Cook  v.  Sterling  Elec- 
tric Co.,  (1902)   118  Fed!  Rep.  45. 

Necessity  of  statutory  requisites.  —  A 
patent  is  void  if  all  the  statutory  requisites 
are  not  complied   with.     Roemer  t?.   Simon, 
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(1877)  95  U.  S.  214;  Moffitt  v.  Gaar,  (1860) 
1  Fish.  Pat.  Cas.  610,  17  Fed.  Gas.  No.  9,690; 
Latta  V.  Shawk,  (1859)  1  Fish.  Pat.  Cas. 
466,  14  Fed.  Cas.  No.  8,116. 

Recitals  of  compliance  with  statutory  re- 
quirements.—  The  law  will  presume  that 
statutory  requirements  which  are  pre- 
requisite to  the  grant  of  a  patent  have  been 
complied  with,  and  it  is  not  necessary  that 
the  patent  should  contain  recitals  of  that 
fact.  Gear  v.  Grosvenor,  (1873)  6  Fish. 
Pat.  Cas.  314. 

A  clerical  error  of  an  examiner  in  failing 
to  follow  the  rules  of  practice  in  the  patent 
office  is  not  sufficient  ground  for  declaring  a 
patent  void.  Deere  v.  Arnold,  (1899)  95  Fed. 
Rep.  169. 

A  bill  in  equity  is  the  proper  remedy  on 
behalf  of  the  United  States,  when  a  patent 
for  an  invention  has  been  obtained  by  fraud. 
U.  S.  V,  Gunning,  (1883)  18  Fed.  Rep.  511, 
(1884)  22  Fed.  Rep.  653,  (1885)  23  Fed.  Rep. 
668. 

The  United  States  may  maintain  a  suit  in 
equity  to  cancel  a  patent  obtained  by  fraud, 
mistake,  or  accident.  U.  S.  v.  American  Bell 
Telephone  Co.,  (1888)  128  U.  S.  315,  re- 
versing (1887)  32  Fed.  Rep.  591. 

Suits  may  be  maintained  by  the  govern- 
ment in  its  own  courts  to  set  aside  one  of 
its  patents,  not  only  when  it  has  a  proprie- 
tary and  pecuniary  interest  in  the  result,  but 
also  when  it  is  necessary  in  order  to  enable 
it  to  discharge  its  obligations  to  the  public, 
and  sometimes  when  the  purpose  and  effect 
are  simply  to  enforce .  the  rights  of  an  in- 
dividual. In  the  former  cases  it  has  all  the 
privileges  and  rights-  of  a  sovereign.  The 
statutes  of  limitation  do  not  run*  against  it. 
'Ihe  laches  of  its  own  officials  does  not  debar 
its  right.  U.  S.  v.  American  Bell  Telephone 
Co.,  (1897)  167  U.  S.  224,  affirmed  (C.  C.  A. 
1895)  68  Fed.  Rep.  542;  U.  S.  t?.  Insley, 
(1889)  130  U.  S.  263;  U.  S.  v.  Nashville,  etc., 
R  Co.,  (1886)  118  U.  S.  120;  Van  Brocklin 
r  Tennessee,  (1886)  117  U.  S.  151. 

But  when  it  has  no  proprietary  or  pecuniary 
result  in  the  setting  aside  of  the  patent,  is 
not  seeking  to  discharge  its  obligations  to 
the  public,  but  has  brought  the  suit  sim- 
ply to  help  an  individual,  making  itself,  as 
it  were,  the  instrument  by  which  the  right 
of  that  individual  against  the  patentee  can 
be  established  —  then  it  becomes  subject  to 
the  rules  governing  like  suits  between  pri- 
vate litigante.  U.  S.  t?.  Beebe,  (1888)  127 
U.  8.  338;  U.  S.  v.  American  Bell  Telephone 
Co.,  (1897)  167  U.  S.  224,  affirming  (C.  C.  A. 
1895)  68  Fed.  Rep.  642. 

Sidt  by  private  citizen.  ~  The  principle  is 
established  that  the  right  to  bring  a  suit  in 
chancery  to  cancel  or  annul  a  patent  issued 
by  the  United  States  lies  with  the  govern- 
ment; and  this  is  the  reason  a  private  citizen 
cannot,  for  himself,  bring  such  a  suit.  U.  S. 
V.  American  Bell  Telephone  Co.,  (1888)  128 
U.  S.  315,  reversing  (1887)  32  Fed.  Rep. 
591. 

In  Mowry  t?.  Whitney,  (1871)  14  Wall.  (U. 
S.)  434,  it  was  held  that  all  suits  to  set 
aside,  annul,  or  declare  void  a  patent  must 
be  brought  by  or  on  behalf  of  the  government 
except  in  the  two  cases  provided  by  statute. 


viz.,  where  there  are  conflicting  claims  to  a 
patent  or  where  there  are  two  interfering 
patents. 

Duty  to  institute  suit.  —  There  is  no  ab- 
solute duty  imposed  upon  the  attomey-gci- 
eral  or  any  United  States  attorney,  either  by 
common  law  or  by  any  statute,  to  institute! 
proceeding  to  annul  a  patent  for  an'  invention 
when  applied  to  by  any  party  asserting  its 
invalidity  for  want  of  novelty.  New  York, 
etc..  Coffee  Polishing  Co.  v.  New  York  Polish- 
ing Co.,   (1881)  9  Fed.  Rep.  578. 

Suit  to  declare  patent  partly  void.  — In 
Celluloid  Mfg.  Co.  v.  Goodyear  DenUl  Vul- 
canite Co.,  (1876)  13  Blatchf.  (U.  S.)  375, 
5  Fed.  Cas.  No.  2,543,  it  was  held  that  a 
suit  in  substance  to  limit  the  e£fcct  of  a  pat- 
ent to  declare  that  it  does  not  extend  to  a 
certain  class  of  cases  and  pro  tanto  to  hire 
it  adjudged  void,  and  of  no  force,  can  sm\j 
be  sustained  by  the  attorney-general,  in  the 
name  and  on  the  behalf  of  the  United  States. 

Cancellation  for  fraud.  —  It  is  held  that 
since  the  defense  that  a  patent  issued  was  al- 
ready covered  by  a  prior  patent  is,  by  Ker. 
Stat.  sec.  492,  open  to  every  one  charged  with 
infringement,  either  at  law  or  in  equity,  the 
government*  if  seeking  simply  to  protect  the 
right  of  an  individual  ought  not  to  be  per- 
mitted to  maintain  a  suit '  in  equity  to  cancel 
a  patent  on  the  above  ground,  because  it  eon- 
stitutes  a  perfect  defense  in  any  action  brought 
by  a  patentee;  and  it  seems  the  result  is  the 
same  if  the  government  is  only  seeking  to 
protect  the  public  at  large,  for  the  public  is 
but  the  aggregation  of  all  the  individuals. 
U.  S.  V.  American  Bell  Telephone  Co.,  (1897) 
167  U.  S.  224. 

In  U.  S.  t?.  American  Bell  Telephone  Co.. 
(1897) '167  U.  S.  224,  the  court  said:  "While 
[in  U.  S.  V,  American  Bell  Telephone  Co.. 
(1888)  128  U.  S.  315,  and  U.  S.  v.  AmericsB 
Bell  Telephone  Co.,  (1895)  159  U.  S.  6481 
there  was  rightfully  affirmed  the  power  of 
the  government  to  proceed,  by  suit  in  equity, 
against  one  who  had  wrongfully  obtained  s 
patent  for  land  or  for  a'Vi  invention,  there 
was  no  attempt  to  define  the  character  of 
the  fraud,  or  deceit,  or  mistake,  or  the  extent 
of  the  error  as  to  power,  which  must  be 
established  before  a  decree  could  be  entered 
cancelling  the  patent.  It  was  not  affirmed 
that  proof  of  any  fraud,  or  deceit,  or  the  ex- 
istence of  any  error  on  the  part  of  the  offi- 
cers as  to  the  extent  of  their  power,  or  that 
any  mistake  in  the  instrument  was  sufficient 
to  justify  a  decree  of  cancellation.  Least  of 
all  was  it  intended  to  be  affirmed  that  the 
courts  of  the  United  States  sitting  as  courts 
of  equity  could  entertain  jurisdiction  of  t 
suit  by  the  United  States  to  set  aside  a  pat- 
ent for  an  invention  on  the  mere  ground  of 
error  of  judgment  on  the  part  of  the  pateot 
officials.  That  would  be  an  attempt  on  Che 
part  of  the  courts  in  collateral  attack  io 
exercise  an  appellate  jurisdiction  over  the 
decisions  of  the  patent  office  although  no  ap- 
pellate jurisdiction  has  been  by  the  statutei 
conferred." 

Injunction  to  restrain  suits  for  iafriagf- 
ment  pending  suit  for  cancellation.  —  In  • 
suit  brought  by  the  direction  of  the  attomcf- 
general  to  repeal  letters  patent  a  motion  fv 
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a  preliminary  injunction  to  restrain  tbe  com- 
mencement or  prosecution  of  suits  for  in- 
fringement will  not  be  granted.  The 
infringement  of  a  patent  is  a  trespass  upon 
the  exclusive  rights  granted,  but  the  United 
Mates,  as  an  owner  or  proprietor,  has  no 
interest  in  promoting  such  trespasses;  and 
their  prevention  or  the  prosecution  of  suits 
for  their  commission  cannot  be  an  injury  to 
the  United  States  as  a  proprietor.  If  the 
patent  is  repealed,  the  suit  may  fall  or  may 
not;  but  at  any  rate  the  matter  is  entirely 
between  the  parties  to  the  suit  and  not  'at 
all  between  the  United  States  and  either  of 
the  parties.  U.  S.  V.  Colgate,  (1884)  21  Fed. 
Rep.  318. 

It  must  appear  on  the  face  of  the  bill  that 
the  suit  was  brought  in  behalf  of  the  United 
States,  by  the  proper  district-attorney,  or  it 
will  be  held  bad  on  demurrer  as  not  stating 
a  case  which  entitled  the  United  States  to 
the  relief  sought.  U.  S.  v.  Doughty,  (1870) 
7  Blatchf.  (U.  S.)  424,  26  Fed.  Cas.  No. 
14.986. 

Infonnation  in  name  of  attorney-general. 
—  An  information  in  the  name  of  an  in- 
dividual "  as  he  is  attorney-general  of  the 
United  States,"  and  not  in  the  name  of  or 
on  behalf  of  the  United  States,  is  not  au- 
thorized by  any  statute,  sanctioned  by  any 
precedent,  or  supported  by  the  authority  of 
any  judicial  decision;  and  a  demurrer  thereto 
will  be  sustained  and  the  information  dis- 
missed. Atty.-Gen.  v.  Rumford  Chemical 
Works,  (1876)   32  Fed.  Rep.  608. 


Bill  against  two  patents.  —  A  bill  for  the 
repeal  of  patents  because  of  fraud  in  their 
procurement  is  not  objectionable  for  multi- 
fariousness because  it  assails  two  patents 
issued  nearly  a  year  apart,  where  the  pat- 
ents were  issued  to  the  same  parties,  related 
to  the  same  subject,  and  were  used  in  the 
same  operation,  the  later  patent  being  for  an 
improvement  upon  the  invention  of  the  ear- 
lier one.  U.  S.  V.  American  Bell  Telephone 
Co.,   (1888)    128  U.  S.  315. 

Sufficient  allegations  of  fraud.  —  In  a  bill 
to  procure  the  repeal  of  a  patent  for  fraud  in 
obtaining  it,  it  is  sufficient  to  allege  that  the 
patentee  knew  that  he  was  not  the  first  in- 
ventor and  that  his  efforts  to  procure  the 
patent  were  fraudulent  because  he  was  aware 
that  he  was  obtaining  a  patent  to  which  he 
was  not  entitled  by  law  or  in  equity.  All 
the  evidence  which  may  be  adduced  to  prove 
fraud  need  not  be  recited  in  the  bill.  It  is 
sufficient  if  the  main  facts  or  incidents  which 
constitute  the.  fraud  bo  fairly  stated.  U.  S. 
V,  American  Bell  Telephone  Co.,  (1888)  128 
U.  S.  316. 

Necessary  proof.  —  Before  the  government 
is  entitled  to  a  decree  cancelling  a  patent 
for  an  invention  on  the  ground  that  it  had 
been  fraudulently  and  wrongfully  obtained 
it  must,  as  in  the  4!ase  of  a  like  suit  to  set 
aside  a  patent  for  land,  establish  the  fraud 
and  the  wrong  by  testimony  which  is  clear, 
convincing,  and  satisfactory.  U.  S.  v.  Amer- 
ican Bell  Telephone  Co.,  (1897)  167  U.  S. 
224. 


Sec.  4884.  [Contents  and  duration,]  Every  patent  shall  contain  a  short 
title  or  description  of  the  invention  or  discovery,  correctly  indicating  its  nature 
and  design,  and  a  grant  to  the  patentee,  his  heirs  or  assigns,  for  Sie  term  of 
seventeen  years,  of  the  exclusive  right  to  make,  use,  and  vend  the  invention  or 
discovery  throughout  the  United  States,  and  the  Territories  thereof,  referring 
to  the  specification  for  the  particulars  thereof.  A  copy  of  the  specification  and 
drawings  shall  be  annexed  to  the  patent  and  be  a  part  thereof.     [jB.  8.] 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
201. 

Patent  embraces  one  invention.  —  This  sec- 
tion by  implication  provides  that  every  pat- 
ent shall  embrace  but  one  invention.  Ses- 
sions v.  Romadka,  (1884)   21  Fed.  Rep.  124. 

The  title  to  a  patent  need  not  be  specific 
and  the  nature  and  design  of  the  invention 
alone  need  be  indicated.  Sickles  v.  Glouces- 
ter Mfg.  Co.,  (1866)  1  Fish.  Pat.  Cas.  222, 
22  Fed.  Cas.  No.  12,841. 

The  title  of  the  patent  should  not  be  re- 
pugnant to  the  specification.  Goodyear  v. 
Central  R.  Co.,  (1863)  1  Fish.  Pat.  Cas.  626, 
10  Fed.  Cas.  No.  6,663. 

A  patentee  must  be  named  or  deacribed  in 
the  patent,  but  the  patent  will  not  be  rendered 
void  l^  an  error  in  this  if  the  patentee  is 
described  with  sufficient  accuracy  to  identify 
him.  Bignall  r.  Harvey,  (1880)  4  Fed.  Rep. 
334;  Northwestern  Fire  Extinguisher  Co.  v. 
Pailadelphia  Fire  Extinguisher  Co.,  (1874) 
1  B.  &  A.  Pat.  Cas.  177,  18  Fed.  Cas.  No. 
10,337. 

"His  heirs  or  assigns."  —  The  words  in 
the  statute,  "  the  patentee,  his  heirs,  or  as- 


signs," whether  construed  according  to  the  ' 
rules  of  grammar,  or  to  the  evident  intent 
of  Congress,  mean  "  the  patentee,  or  his  heird 
or  assigns."  They  comprehend  the  legal  rep- 
resentatives, assignees  in  law  and  assignees 
in  fact,  and  the  phraseology  raises  no  limita- 
tion in  the  sense  of  the  strict  common-law 
rule  applied  to  reality.  De  La  Vergne  Re- 
frigerating Mach.  Co.  V.  Featherstone,  (1893) 
147  U.  S.  209. 

Rights  of  personal  representatives.  —  The 
words  '*  his  heirs  and  assigns  "  do  not  have 
the  force  of  vesting  the  title  to  a  patent  in 
the  heirs  as  against  the  executor  or  admin- 
istrator of  a  deceased  patentee.  Shaw  Relief 
Valve  Co.  r.  New  Bedford,  (1884)  19  Fed. 
Rep.  763;  May  v.  Logan  County,  (1887)  30 
Fed.  Rep.  260. 

A    patent-right,    like   any   other   personal 
property,  vests  in  the  executors  and  adminis 
trators  and  not  the  heirs  of  the  patentee  if 
he  has  died  without  having  assigned  it.  Brad- 
ley r.  Dull,  (1884)   19  Fed.  Rep.  913. 

The  specification  and  description  are  n  part 
of  tiie  patent  when  issued,  and  the  patent  is 
issued  for  the  invention  described  and  claimed 
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in  the  specification.  O'Reilly  v,  Morse, 
(1863)  15  How.  (U.  S.)  62;  Hogg  V.  Emer- 
son, (1848)  6  How.  (U.  S.)  437;  Evans  t?. 
Eaton,  (1816)  Pet.  (C.  C.)  322,  8  Fed.  Cas. 
No.  4,569. 

The  drawings  constitute  a  part  of  the 
patent.  Emerson  v.  Hogg,  (1845)  2  Blatchf. 
(U.  S.)  1;  Washburn  v.  Gould,  (1844)  3 
Story    (U.  S.)    122. 

A  patent  may  be  amended  by  application 
to  the  patent  office  and  the  granting  of  the 
certificate,  for  the  purpose  of  curing  mere 
clerical  errors  or  defects.  Woodworth  v. 
Hall,  (1846)  1  Woodb.  &  M.  (U.  S.)  389,  2 
Robb  Pat.  Cas.  617,  30  Fed.  Cas.  No.  18,017. 

Rights  of  public.  —  All  that  the  patent 
law  requires  is  that  when  a  patent  expires 
the  invention  covered  by  that  patent  shall 
be  free  to  every  one,  and  not  that  the  public 
has  the  right  to  the  use  of  any  other  inven- 
tion the  patent  for  which  has  not  expired, 
and  which  adds  to  the  utility  and  advantage 
of  the  instrument  made  as  the  result  of  the 
combined  inventions.  U.  S.  v.  American  Bell 
Telephone  Co.,  (1897)  167  U.  S.  224,  aMrm- 
ing  (C.  C.  A.  1895)  68  Fed.  Rep.  642. 

Construction  of  patent  —  The  proper  con- 
struction to  be  given  to  the  patent* must  be 
determined  by  the  court,  with  due  regard  to 
the  various  provisions  of  the  patent  law, 
the  principles  thereof,  as  interpreted  by  the 
courts,  and  by  ascertaining  the  true  meaning 
of  the  language  used  in  the  specifications 
and  claims  the  patent.  Brush  Electric  Co. 
t?.  Electric  Imp.  Co.,  (1892)  52  Fed.  Rep. 
965. 

Liberal  construction.  —  Patents  should  be 
"  construed  liberally,  in  accordance  with  the 
design  of  the  Constitution  and  the  patent 
laws  of  the  United  States,  to  promote  the 
progress  of  the  useful  arts,  and  allow  in- 
ventors to  retain  to  their  own  use,  not  any- 
thing which  is  matter  of  common  right,  but 
what  they  themselves  have  created."  Winans 
r.  Denmead,    (1853)    16  How.    (U.  S.)   341; 


Brush    Electric    Co.    v.    Electric    Imp.   Co^ 
(1892)  62  Fed.  Rep.  965. 

Pioneer  patent.  —  A  pioneer  inventor  is  en- 
titled to  a  broad  and  liberal  interpretatioB 
of  his  patent.  McCormick  t?.  Talcott,  (1857) 
20  How.  (U.  S.)  402;  Hammerachlag  r. 
Scamoni,  (1881)  7  Fed.  Rep.  593;  American 
Bell  Telephone  Co.  v,  Spencer,  (1881)  8  Fed. 
Rep.  611 ;  Standard  Measuring  Mach.  Co.  r. 
Teague,  (1883)  16  Fed.  Rep.  390;  Worswick 
Mfg.  Co.  V.  Buffalo,  (1884)  20  Fed.  Rep.  127: 
Hammerschlag  Mfg.  Co.  v.  Bancroft,  (1887) 
32  Fed.  Rep.  587;  Morley  Sewing  Mach.  Co. 
V.  Lancaster,  (1889)  129  U.  S.  273;  Nortini 
t*.  Jensen,  (1892)  49  Fed.  Rep.  869;  Bnisb 
Electric  Co.  v.  Electric  Imp.  6).,  (1892)  52 
Fed.  Rep.  966;  Pittsburgh  Reduction  Co.  r. 
Cowles  Electric  Smelting,  etc.,  Co.,  (1893) 
55  Fed.  Rep.  301;  Sessions  v,  Romadka. 
(1892)   145  U.  S.  29. 

Construction  claimed  by  patentee.  —  The 
court  should  proceed  in  a  liberal  spirit  ao  u 
to  sustain  the  patent  and  the  construction 
claimed  by  the  patentee  himself,  if  this  can 
be  done  consistently  with  the  language  he 
has  employed.  Bradley  v.  Dull,  (1884)  19 
Fed.  Rep.  913. 

Construction  to  anstain  grant  —  That  in- 
terpretation which  sustains  and  vitaliises  the 
grant  of  a  patent  should  be  preferred  to  that 
which  strikes  down  and  paralyzes  it.  Na- 
tional Hollow  Brake-Beam  Co.  r.  Inter- 
changeable Brake-Beam  0>.,  (C.  C.  A.  1901) 
106  Fed.  Rep.  693. 

Courts  should  not  be  astute  to  avoid  in- 
ventions. Davoll  V.  Brown,  (1845)  1  Woodb. 
&  M.  (U.  S.)  63;  Brush  Electric  Co.  r.  Elec^ 
trie  Imp.  Co.,  (1892)  52  Fed.  Rep.  966. 

''Mere  rigid  technicalities  are  to  be  set 
aside  unless  there  is  a  clear,  legal  necessity 
for  sustaining  them."  Hamilton  r.  Iv€9. 
(1873)  6  Fish.  Pat.  Cas.  253;  Brush  Electric 
Co.  V.  Electric  Imp.  Co.,  (1802)  52  Fed.  Rep. 
965. 


Sec.  4885.  [Date  of  patent.']  Every  patent  shall  bear  date  as  of  a  day  not 
later  than  six  months  from  the  time  at  which  it  was  passed  and  allowed  and 
notice  thereof  was  sent  to  the  applicant  or  his  agent;  and  if  the  final  fee  is  not 
paid  within  that  period  the  patent  shall  be  withheld.      [R.  S,] 


Act  of  July  8,  1870,  ch.  220,  16  Stat.  L.  201. 

Intent  of  statute.  —  This  provision  was  in- 
tended to  prescribe  the  date  on  which  the 
patent  would  begin  to  rim,  but  should  any 
question  arise  in  the  future  as  to  the  duration 
of  the  patent,  the  time  at  which  its  execution 
was  completed  mav  be  proved.  Marsh  v, 
Nichols,  (1888)  128  U.  S.  605,  affirming 
(1883)    15  Fed.  Rep.  916. 

Antedating  a  patent.  —  A  patent  takes 
effect  from  the  time  when  it  is  granted  and 
cannot  be  antedated.  Gramme  Electrical  Co. 
r  Arnoux,  etc..  Electric  Co.,  (I&d3)  17  Fed. 
Rep.  838. 

Under  the  old  practice  it  was  permissible 
for  the  commissioner  of  patents  to  antedate 
a  patent  to  make  it  correspond  with  a  prior 
English  patent  to  the  same  patentee.  Tilgh- 
man  r.  Proctor,   (1880)    102  U.  S.  734. 

And  under  the  Act  of  1861  a  patent  might 


have  been  dated  as  of  the  date  of  filing  the 
specification  unless  an  interval  exceeding  six 
months  intervened  between  specification  tad 
issue.  Burdett  r.  Estey,  (1880)  19  Blatchf. 
(U.  S.)  1. 

Determination  of  priority.  —  If  two  pat- 
ents are  issued  at  different  dates  to  the  same 
patentee  priority  will  be  determined  by  the 
date  of  application.  Washburn,  etc.,  Mfg. 
Co.  V.  Wiler,    143   U.   S.   293. 

Date  of  corrected  patent.  —  If  the  patent 
is  corrected  to  supply  an  essential  elenmt 
which  had  been  omitted,  the  date  of  the 
patent  will  be  the  date  of  such  rorreeUoo. 
Marsh  i;.  Nichols:  (1888)   128  U.  S.  905, 

If  the  patent  was  not  accompanied  by  the 
application,  the  date  of  the  patent  would  be 
deemed  to  be  the  date  of  the  inventkw. 
Eagleton  Mfg.  Co.  v.  West,  etc.,  Mfg.  O^ 
(1880)   2  Fed.  Rep.  774. 
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Heoesstry  application  to  determine  date.  — 
The  application,  when  produced,  in  order  to 
be  effective  evidence  to  carry  the  date  of  the 
invention  back  to  its  own  date,  must  be 
nn  application   for    substantially   the   same 


invention  for  which  the  patent  is  granted, 
without  material  variation  or  addition.  Chi- 
cago, etc.,  R.  Co.  r.  Sayles,  (1878)  97  U.  S. 
554;  Eagleton  Mfi^.  Co.  v.  West,  etc.,  Mfg. 
Co.,  (1880)  2  Fed.'Rep.  774. 


Sec.  4886.  \_What  inventions  are  patentable.]  Any  person  who  has 
invented  or  discovered  any  new  and  useful  art,  machine,  manufacture,  or  com- 
position of  matter,  or  any  new  and  useful  improvements  thereof,  not  known  or 
used  by  others  in  this  coimtry,  before  his  invention  or  discovery  thereof,  and 
not  patented  or  described  in  any  printed  publication  in  this  or  any  foreign 
country,  before  his  invention  or  discovery  thereof,  or  more  than  two  years  prior 
to  his  application,  and  not  in  public  use  or  on  sale  in  this  country  for  more 
than  two  years  prior  to  his  application,  unless  the  same  is  proved  to  have  been 
abandoned,  may,  upon  payment  of  the  fees  required  by  law,  and  other  due 
proceeding  had,  obtain  a  patent  therefor.      \_R.  S,] 


This  section  was  amended  to  read  as  above 
by  Act  of  March  3,  1897,  ch.  391,  sec.  1,  29 
Stat  L.  692,  set  out  infra,  section  8  of  which 
provides  that  the  Act  shall  take  effect  Jan. 
1,  1898,  and  the  amendment  of  this  section 
and  of  sections  4920,  4887,  4894,  "  shall  not 
apply  to  any  patent  granted  prior  to  said 
date,  nor  to  any  application  filed  prior  to 
said  date,  nor  to  any  patent  granted  on  such 
in  application." 
This  section  was  originally  as  follows: 
"Gka  4886.  Any  person  who  has  invented 
V  diicoTirtd  any  new  and  useful  art,  ma- 


chine, manufacture  or  composition  of  matter, 
or  any  new  and  useful  improvement  thereof, 
not  known  or  used  by  others  in  this  country, 
and  not  patented  or  described  in  any  printed 
publication  in  this  or  any  foreign  country, 
Itefore  his  invention  or  discovery  thereof,  and 
not  in  public  use  or  on  sale  for  more  than 
two  years  prior  to  his  application,  unless  the 
same  is  proved  to  have  been  abandoned,  may, 
upon  payment  of  the  fees  required  by  law, 
and  other  due  proceedings  had,  obtain  a 
patent  therefor."  Act  of  July  8,  1870,  ch. 
230,   16  Stat.  L.  201. 


NOTES  TO  R.   S.   SEC.   4886. 

I.  Who  May  Obtain  Patents,  p.  421. 
II.  What  May  Be  Patented,  p.  426. 
III.  Invention,  p.  430. 
IV.  Utility,  p.  441. 
V.  Novelty  and  Anticipation,  p.  443. 
YJ/ Prior  use  or  aaie,  p.  458. 
VII.  Abandonment,  p.  463. 
VIII.  Division  of  Inventions,  p.  467. 


I.  Who  Mat  Obtain   Patents. 

The  first  and  original  inventor  is  the  only 
one  entitled  to  a  patent.  Gavler  v.  Wilder, 
(1850)  10  How.  (U.  S.)  477;  Evans  v.  Eaton, 
(1818)  3  Wheat.  (U.  S.)  464;  Pacific  Cable 
R  Co.  V.  Butte  aty  St.  R.  Co.,  (1893)  58  Fed. 
Rep.  420;  Spain  v.  Gamble,  (1854)  MacA. 
Pat.  Gas.  358,  22  Fed.  Cas.  No.  13,199; 
Roemer  f.  Simon,  (1874)  1  B.  &  A.  Pat.  Cas. 
138.  20  Fed.  Cas.  No.  11.997;  Reed  v.  Cutter, 
(1841)  1  Story  (U.  S.)  590,  20  Fed.  Cas.  No. 
ll.(M5;  Lowell  V.  Lewis,  (1817)  1  Mason  (U. 
S.)  182,  15  Fed.  Cas.  No.  8,568;  Haydeu  r. 
Suflfolk  Mfg.  Ca,  (1862)  4  Fish.  Pat.  Cas. 
86.  11  Fed.  Cas.  No.  6,261;  In  re  Drawbaugh, 
(1896)  9  App.  Cas.  (D.  C.)  219. 

The  patentee  must  not  only  believe  himself 
to  be  the  original  inventor  of  the  thing  i)at- 
ented,  but  he  must  in  fact  be  the  original  and 
first  inventor.  If  he  acquired  his  knowledge 
of  the  invention  from  another  he  is  not  the 
original  inventor;  and  if  another  has  anlici- 
psted  hira  without  his  knowledge,  by  U3^^  cf 


the  patented  article  in  the  United  States.,  or 
by  a  published  description  of  it  in  the  United 
States  or  abroad,  he  is  not  the  first  inventor. 
Roemer  v.  Simon,  (1874)  1  R  &  A.  Pat.  Cas. 
138,  20  Fed.  Cas.  No.  11,997. 

A  patent  is  void  if  it  is  not  issued  to  one 
who  is  the  inventor  of  the  patented  device 
or  to  one  who  claims  under  the  right  of  the 
inventor.  Union  Paper  Collar  Co.  t?.  Van 
Dusen,  (1874)  23  WaU.  (U.  S.)  530;  Thomp- 
son V.  Hall,  (1889)  130  U.  S.  117;  Tilghman 
V.  Proctor,  (1880)  102  U.  S.  707;  Standard 
Cartridge  Co.  v.  Peters  Cartridge  Ca,  (1896) 
77  Fed.  Rep.  630;  Forgie  v.  Oil  Well  Supply 
Co.,  (1893)  58  Fed.  Rep.  871;  Steiner  Fire 
Extinguisher  Co.  v,  Adrian,  (1801)  52  Fed. 
Rep.  731;  Royer  v.  Schultz  Belting  Co. (1889) 
40  Fed.  Rep.  160;  Streat  t?.  White,  (1888)  35 
Fed.  Rep.  426;  Allen  v.  Oilman,  (1872)  2  Pat. 
Off.  Gaz.  293;  Hammond  v.  Pratt,  (1879)  16 
Pat.  Off.  Gaz.  1235;  Hartshorn  v.  Saginaw 
Barrel  Co.,  (1887)  119  U.  S.  664. 

Consent  of  inventor  to  issuance  to  another. 
—  A  patent  is  void  if  not  issued  to  the  orig- 
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inal  inventor,  and  the  fact  that  the  original 
inventor  consents  to  or  connives  in  the  issu- 
ance of  a  patent  to  another  is  immaterial. 
Kennedy  v.  Hazelton,  (1888)  128  U.  S.  667; 
Hartshorn  i;.  Saginaw  Barrel  Co.,  (1887)  119 
U.  S.  664;  Consolidated  Roller-Mill  Cd.  v. 
Coombs,  (1889)  39  Fed.  Rep.  25. 

Necessity  of  discovery.  —  A  person  to  be 
entitled  to  a  patent  must  have  invented  or 
discovered  some  new  or  useful  art,  machine, 
manufacture,  or  composition  of  matter,  or 
some  new  and  useful  improvement  thereof, 
and  "  it  is  not  enough  that  a  thing  shall 
be  new  in  the  sense  that  in  the  shape  or  form 
in  which  it  is  produced  it  shall  not  have  been 
before  known  and  that  it  shall  be  useful,  but 
it  must,  under  the  Constitution  and  the  stat- 
ute, amount  to  an  invention  or  discovery." 
Thompson  v.  Boisselier,  (1885)  114  U.  8.  1; 
Stephenson  v.  Brooklyn  Cross-Town  R.  Co., 
(1885)  114  U.  S.  149;  Yale  Lock  Mfg.  Co.  v, 
Greenleaf,  (1885)  117  U.  S.  554;  Gardner  v. 
Herz,  (1886)  118  U.  S.  180;  Pomace  Holder 
Co.  V.  Ferguson,  (1886)  119  U.  S.  335;  Hendy 
i'.  Golden  State,  etc..  Iron  Works,  (1888)  127 
U.  S.  370;  Holland  v.  Shipley,  (1888)  127  U. 
S.  396;  Pattee  Plow  Co.  v.  Kingman,  (1889) 
129  U.  S.  294;  Brown  v.  District  of  Columbia, 

(1889)  130  U.  S.  87;  Day  v.  Fair  Haven,  etc., 
R.  Cd.,  (1889)  132  U.  S.  98;  Hill  v.  Wooster, 

(1890)  132  U.  S.  693;  Watson  v.  Qncinnati, 
etc.,  R,  Co.,  (1889)  132  U.  S.  161;  Marchand 
V.  Emken,  (1889)  132  U.  S.  195;  Royer  t?. 
Roth,  (1889)  132  U  S.  201.  ' 

The  first  iiiventor  is  the  one  first  adapting 
and  perfecting  the  invention  and  rendering 
it  capable  of  useful  operation.  St.  Paul  Plow 
Works  V.  Starling,  (1891)  140  U.  S.  184; 
Webster  Loom  Co.  i?.  Higgins,  (1881)  105  U. 
S.  580;  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  (1877)  97  U.  S.  126;  Seymour 
t\  Osborne,  (1871)  11  Wall.  (U.  S.)  552; 
Whitely  v.  Swayne.  (1868)  7  Wall.  (U.  S.) 
686;  Agawam  Woollen  Co.  v,  Jordan,  (1868) 
7  Wall.  (U.  S.)  583;  Fruit-Cleaning  Co.  v. 
Fresno  Home-Packing  Co.,  (1899)  94  Fed. 
Rep.  845;  Ligowski  Clay- Pigeon  Co.  v. 
American  Clay-Bird  Co.,  (1888)  34  Fed.  Rep. 
328;  International  Tooth  Crown  Co.  v.  Rich- 
mond, (1887)  30  Fed.  Rep.  775;  Bader  t?. 
Vajen,  (1899)  14  App.  Cas.  (D.  C.)  241; 
Tracy  v.  Leslie,  (1899)  14  App.  Cas.  (D.  C.) 
126;  Croskey  v.  Atterbury,  (1896)  9  App. 
Cas.  (D.  C.)  207. 

The  man  who  first  reduces  an  invention  to 
practice  is  prima  f<icie  the  first  and  true  in- 
ventor, but  the  man  who  first  conceives  and 
in  a  mental  sense  first  invents  a  machine, 
art,  or  composition  of  matter  may  date  his 
patentable  invention  back  to  the  time  of  its 
conception  if  he  connects  the  conception  with 
its  reduction  to  practice  by  reasonable  dili- 
gence on  his  part,  so  that  they  are  substan- 
tially one  continuous  act.  Christie  v.  Sey- 
bold,  (C,  C.  A.  1893)  55  Fed.  Rep.  69;  Phila- 
delphia, etc.,  R.  Co.  V.  Stimpson,  (1840)  14 
Pet.  (U.  S.)  448;  Reed  v.  Cutter,  (1841)  1 
Story  (U.  S.)  590,  20  Fed.  Cas.  No.  11,645; 
McCormick  Harvesting  ^lach.  Co.  v.  !Minne- 
apolis  Harvester  Works,  (1890)  42  Fed.  Rep. 
152;  Standard  Cartridge  Co.  v.  Peters  Cart- 
ridge Co.,   (C.  C.  A.  1896)   77  Fed.  Rep.  630. 


For  cases  on  this  principle  see  also  title 
Patents,  Am.  and  £ng.  Encyc.  of  Law  (2d 
ed.),  vol.  22,  p.  346. 

"  The  conception  of  an  invention  consists  in 
the  complete  performance  of  the  mental  part 
of  the  inventive  act.  It  is  the  formation  in 
the  mind  of  the  inventor  of  a  definite  and 
permanent  idea  of  the  complete  and  operative 
invention  as  it  is  thereafter  to  be  applied  in 
practice.  If  anything  remains  to  be  created 
or  devised  in  order  to  enable  the  machine  or 
instrument  to  perform  its  functions  in  the 
manner  proposed  by  the  inventor,  his  am- 
ception  of  the  invention  is  not  finished,  nor 
has  he  brought  into  existence  any  true  idea 
of  the  means."  Wheaton  v.  Kendall,  (1898) 
85  Fed.  Rep.  666. 

The  mere  existence  of  an  intellectual  boUob 
that  a  certain  thing  could  be  done,  and  if 
done  might  be  of  practical  utility,  does  not 
furnish  a  basis  for  a  patent  or  estop  others 
from  developing  practically  the  same  idea. 
Agawam  Woollen  Co.  t?.  Jordan,  (1868)  7  Wall. 
(U.  S.)  583;  Cliristie  v.  Seybold,  (G  C.  A. 
1893)  55  Fed.  Rep.  69;  Standard  Cartridge 
Co.  V.  Peters  Cartridge  Co.,  (C.  C.  A.  1896) 
77  Fed.  Rep.  630;  Pennsylvania  Diamond 
Drill  Co.  V.  Simpson,  (1886)  29  Fed.  Rep.  288w 

If  ineffectual  efforts  were  made  to  give  the 
idea  form,  through  drawings,  models,  or  ma- 
chines, but  were  abandoned  before  reaching 
such  a  stage  of  completion  as  to  require 
only  ordinary  mechanical  skill  to  carry  the 
conception  to  success,  the  claim  of  priority 
of  invention  could  not  be  sustained  against  a 
later  independent  conception  carried  into 
practical  form  at  an  earlier  date.  Reed  r. 
Cutter,  (1841)  1  Story  (U.  S.)  590,  20  Fed. 
Cas.  No.  11,645;  Standard  Cartridge  C^.  v, 
Peters  Cartridge  Co.,  (1896)  77  Fed.  Rep.  «30. 

In  contemplation  of  law  an  invention  does 
not  exist  until  the  inventor's  theories  and 
ideas  have  been  reduced  to  practical  form. 
It  cannot  be  predicated  of  mere  speculation 
and  conjecture;  it  must  be  based  upon  some- 
thing ascertained,  something  definite  and 
certain.  Westinghouse  Electric,  etc,  Co.  v. 
Saranac  Lake  Electric  Light  Co.,  (1901)  106 
Fed.  Rep.  221. 

Date  of  invention.  —  The  acts  done  m  the 
perfecting  of  the  idea  cannot  be  regarded  as 
establishing  the  date  of  the  invention.  Webb 
V.  Quintard,  (1872)  9  Blatchf.  <U.  S.)  352, 
29  Fed.  Cas.  No.  17,324. 

Reduction  to  practice  of  process.  —  Actual 
reduction  to  practice  where  the  invention  is 
a  process  consists  in  the  actual  performance 
of  the  process.  Making  a  device  by  means  of 
which  the  process  can  be  carried  out  is  not 
such  a  performance  and  is  therefore  not  a 
reduction  to  practice.  Ooskey  v.  Atterbury, 
(1896)  9  App.  Cas.   (D.  C.)  207. 

Allowable  application  as  rednction  to  prac- 
tice.—  Where  the  inventor  files  an  allowable 
application  for  a  patent  it  is  sufficient  to 
constitute  a  reduction  to  practice.  Telephone 
Cases,  (1887)  126  U.  S,  535;  Lorraine  v. 
Thurmond,  51  Pat.  Off.  Gaz.  1781;  McCor- 
mick t?.  Cleal,  (1898)  12  App.  Cas.  (D.  C.) 
335;  Croskey  v.  Atterbury,  (1896)  9  App. 
Cas.  (D.  C.)  207;  Porter  i?.  Louden,  (1895)  7 
App.  Cas.  (D.  C.)  64. 
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Drawmgn  and  models  as  reduction  to  prac- 
tke.  —  But  the  preparation  and  construction 
or  drawings  or  models  is  not  such  reduction 
to  practice.  Stainthorp  v.  Humiston,  (1864) 
4  Fish.  Pat.  Cas.  107,  22  Fed.  Cas.  No.  13^1 ; 
Hunter  v.  Stikeman;  (1898)  13  App.  Cas.  (D. 
€.)  214;  McCormick  v.  Cleal,  (1898)  12  App. 
Cas.  (D.  C.)  335;  Croskey  v,  Atterbury, 
(1896)  9  App.  Cas.  (D.  C.)  212;  Porter  v. 
Louden,  (1895)  7  App.  Cas.  (D.  C.)  64;  Mason 
V,  Hepburn,  (1898)  13  App.  Cas.  (D.  C.)  86. 
Desired  result  obtained  before  application. 
— Where  by  a  following  of  the  specifications 
the  desired  result  will  be  produced  by  the  de- 
scribed process  it  is  not  necessary  that  the 
inventor  should  have  actually  obtained  the 
desired  result  before  his  application  for  a 
patent.  Telephone  Cases,  (1887)  126  U.  S. 
535;  Wheeler  v.  Clipper  Mower,  etc.,  CJo., 
(1872)  10  Blatchf.  (U.  S.)  181;  Mason  )?. 
Hepburn,  (1898)  13  App.  Cas.  (D.  C.)  86; 
Porter  v.  Louden,  (1895)  7  App.  Cas.  (D.  C.) 
72. 

Construction  of  device.  —  It  is  not  neces- 
sary that  the  device  should  be  constructed  in 
order  to  enable  an  inventor  to  obtain  a  pat- 
ent Wheeler  v.  Clipper  Mower,  etc.,  Co., 
(1872)  10  Blatchf.  (U.  S.)  181;  McCormick 
V,  Cleal,  (1898)  12  App.  Caa  (D.  C.)  339. 

Snccesafol  test  unnecessary.  —  It  is  not 
necessary  that  a  device  or  process  be  success- 
fnUy  tested  in  order  to  obtain  a  patent.  Hall 
V.  Macneale,  (1882)  107  U.  S.  97. 

A  practical  test  of  a  combination  which  did 
not  fall  within  the  specific  combination  which 
alone  was  patentable,  is  not  a  reduction  to 
practice  of  the  combination.  Tracy  v,  Leslie, 
(1899)  14  App.  Cas.  (D.  C.)  126. 

Perfection  to  highest  degres.  —  An  inventor 
need  not  perfect  his  art-  or  device  to  the  high- 
est degree  to  entitle  him  to  a  patent.  It  is 
tnffieient  if  some  practical  way  of  putting 
the  device  into  operation  is  pointed  out. 
Telephone  Cases,  (1887)  126  U.  S.  536;  Miller 
f.  Foree,  (1885)  116  U.  S.  22;  Westinghouse 
V,  Boyden  Power-Brake  Co.,  (1895)  66  Fed. 
Rep.  997;  Rogers  Typograph  Co.  v.  Mergen- 
thaler  Linotype  Co.,  (C.  C.  A.  1894)  64  Fed. 
Bep.799. 

Where  there  are  rival  inventors,  the  one 
who  first  conceives  the  idea  is  entitled  to  a 
patent  if  he  uses  reasonable  diligence  to  per- 
fect the  invention  and  adapt  it  to  use, 
and  in  reality  does  so  adapt  it,  although  he 
may  not  be  the  first  to  reduce  the  invention 
to  actual  use.  Whitney  v.  Emmett,  (1831) 
Baldw.  (U.  S.)  303,  1  Robb  Pat.  Cas.  567; 
Hnbelr.  Dick,  (1887)  24  Blatchf.  (U.  S.)  139; 
National  Filtering  Oil  Co.  v.  Arctic  Oil  Co., 
(1871)  8  Blatchf.  (U.  S.)  416;  Ellithorp  t?. 
Bobertson,  (1859)  4  Blatchf.  (U.  S.)  307; 
Foote  V.  Silsby,  (1851)  2  Blatchf.  (U.  S.) 
200;  Parkhurst  v.  Kinsman,  (1849)  1  Blatchf. 
(U.  8.)  488;  Cox  v.  Griggs,  (1861)  1  Biss.  (U. 
8.)  382;  White  v.  Allen,  (1863)  2  aiff.  (U. 
S.)  224;  Cahoon  v.  Ring,  (1861)  1  Cliff. 
(U.  S.)  612;  Reed  v.  Cutter,  (1841)  1  Story 
lU.  S.)  590;  Washburn  t?.  Gould,  (1844)  3 
Story  (U.  S.)  122;  CReilly  v.  Morse,  (1853) 
15  How.  (U.  S.)  62;  Coffin  v.  Ogden.  (1874) 
18  Wall.  (U.  S.)  120;  Seymour  v.  Osborne. 
(1871)    11    WaU.    (U.    S.)    516;  Whitely    v. 


Swayne,  (1868)  7  Wall.  (U.  S.)  685;  Agawam 
Woollen  Co.  v.  Jordan,  (1868)  7  Wall.  (U.S.) 
583;  Telephone  Cases,  (1888)  126  U.  S.  1; 
W^ebster  Loom  Co.  t?.  Higgins,  (1881)  105  U. 
S.  580;  Standard  Cartridge  Co.  v.  Peters 
Cartridge  Ca,  (C.  C.  A.  1896)  77  Fed.  Rep. 
630;  Christie  t?.  Seybold,  (C.  C.  A.  1893)  56 
Fed.  Rep.  69;  Peoria  Target  Co.  v.  Cleveland 
Target  Co.,  (1891)  47  Fed.  Rep.  728;  Eagle 
Mfg.  Co.  V.  Miller,  (1890)  41  Fed.  Rep.  351; 
Consolidated  Bunging  Apparatus  Co.  v. 
Woerle,  (1887)  29  Fed.  Rep.  449;  Winans  t?. 
New  York,  etc.,  R.  Co.,  (1855)  4  Fish.  Pat. 
Cas.  1,  30  Fed.  Cas.  No.  17,864;  Smith  v. 
Prior,  (1873)  2  Sawy.  (U.  S.)  461,  22  Fed. 
Cas.  No.  13,095;  Reeves  v.  Keystone  Bridge 
Co.,  (1872)  5  Fish.  Pat.  Caa  456,  20  Fed.  Cas. 
No.  11,660;  Reed  v.  Cutter,  (1841)  1  Story 
(U.  S.)  590,  20  Fed.  Cas.  No.  11,645;  Ransom 
V.  New  York,  (1866)  1  Fish.  Pat.  Cas.  252, 
20  Fed.  Cas.   No.   11,573;  Stearns  v.   Davis, 

(1859)  MacA.  Pat.  Cas.  696,  22  Fed.  Cas.  No. 
13,338;  White  V.  Allen,  (1863)  2  Fish.  Pat. 
Cas.  440,  29  Fed.  Cas.  No.  17,535;  Phelps  v. 
Brown,  (1859)  4  Blatchf.  (U.  S.)  362,  19  Fed. 
Cas.  No.  11,072;  Mix  v.  Perkins,  (1859)  17 
Fed.  Cas.  No,  9,677;  Marshall  v,  Mee,  (1853) 
MacA.  Pat.  Cas.  229,  16  Fed.  Cas.  No.  9,129; 
Hicks  V.  Shaver,  (1861)  12  Fed.  Cas.  No. 
6,462;  Heath  v.  Hildreth,  (1841)  MacA.  Pat 
Cas.  12,  11  Fed.  Cas.  No.  6,309;  Davidson  v. 
Lewis,  (1858)  MacA.  Pat.  Cas.  599,  7  Fed. 
Cas.  No.  3,606;  Chandler  i;.  Ladd,  (1859) 
MacA.  Pat.  Cas.  493,  5  Fed.  Cas.  No.  2,593; 
Bartholomew  t?.  Sawyer,  (1859)  4  Blatchf. 
(U.  S.)  347,  2  Fed.  Caa  No.  1,070;  New  Eng- 
land Screw  Co.  t?.  Sloan,  (1853)  MacA.  Pat. 
Cas.  210,  18  Fed.  Cas.  No.  10,158;  Johnson  v. 
Root,  (1862)  2  Fish.  Pat.  Cas.  291,  13  Feci. 
Cas.  No.  7,409;  Dietz  t?.  Wade,  (1859)  7  Fed. 
Cas.  No.  3,903;  Cox  v,  Griggs,  (1861)  1  Biss. 
(U.  S.)  362,  6  Fed.  Cas.  No.  3,302;  Burrows 
V.  Wetherill,  (1854)  MacA.  Pat.  Cas.  315,  4 
Fed.    Cas.    No.    2,208;  Singer    v.    Walmsley, 

(1860)  1  Fish.  Pat.  Cas.  558;  Rich  v.  Lippin- 
cott,  (1853)  2  Fish.  Pat.  Cas.  1;  Kneeland  v. 
Sheriff,  (1880)  5  R  &  A.  Pat.  Cas.  482;  Al- 
bright V.  Celluloid  Harness  Trimming  Co., 
(1877)  2  B.  &  A.  Pat.  Cas.  629;  Pennsylvania 
Diamond  Drill  Co.  v.  Simpson,  (1886)  37  Pat. 
Off.  Gaz.  218;  Miller  V.  Pickering,  (1883)  1(5 
Fed.  Rep.  540;  Gates  v.  Benson,  (1870)  3  .4im. 
L.  T.  113;  Roberts  v.  Dickey,  (1872)  4  Brews. 
(Pa.)  260,  1  Pat  Off.  Gaz.  4;  De  Wallace  v. 
Scott,  (1899)  15  App.  Cas.  (D.  C.)  157;  Boder 
V,  Vajen,  (1899)  14  App.  Cas.  (D.  C.)  241; 
Tracy  v.  Leslie,  (1899)  14  App.  Cas.  (D.  C.) 
126;  Marvel  v.  Decker,  (1898)  13  App.  Cas. 
(D.  C.)  562;  Croskey  v.  Atterbury,  (1896)  9 
App.  Cas.  (D.  C.)  207. 

Patent  first  obtained.  —  Between  two  in- 
ventors, one  just  as  early  as  the  other  in  liis 
conception  and  equally  meritorious,  the  one 
who  first  gets  the  patent  is  to  be  favored. 
Cox  V.  Griggs,  (1861)  2  Fish.  Pat.  Cas.  174; 
Seibert  Cylinder  Oil  Cup  Co.  v.  Lubricator 
Co.,  (1882)  10  Fed.  Rep.  677;  Eagle  Mfg.  Co. 
V.  Miller,  (1890)  41  Fed.  Rep.  351. 

Delay  for  experiment.  —  The  right  of  a 
first  inventor  to  a  patent  is  not  forfeited  by 
delaying  a  reasonable  time  for  experiment 
and  to  test  his  invention.    Kendall  v.  Win- 
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Bor,  (1868)  21  How.  (U.  S.)  322;  McCormick 
Harvesting  Mach.  Co.  t?.  Minneapolis  Har- 
vester Works,  (1890)  42  Fed.  Rep.  152. 

An  unreasonable  delay  in  the  perfection  or 
adaptation  of  the  invention  or  in  the  appli- 
cation for  a  patent  will  forfeit  the  right  of 
priority  of  a  first  inventor.  Kendall  v,  Win- 
sor,  (1858)  21  How.  (U.  S.)  322;  Christie  r. 
Seybold,  (C.  C.  A.  1893)  55  Fed.  Rep.  69; 
Wright  V.  Postel,  (1890)  44  Fed.  Rep.  352; 
Pennsylvania  Diamond-Drill  Co.  v.  Simpson, 
(1886)  29  Fed.  Rep.  288;  Jackson  v,  Knapp, 
(1900)  16  App.  Cas.  (D.  C.)  338;  Christensen 
V.  Noyes,  (1899)  15  App.  Cas.  (D.  C.)  94; 
Griffin  v,  Swenson,  (1899)  15  App.  Cas.  (D. 
C.)  35;  Marvel  V.  Decker,  (1898)  13  App.  Cas. 
(D.  C.)  562;  Mason  v.  Hepburn,  (1898)  13 
App.  Cas.  (D.  C.)  86;  Piatt  v.  Shipley,  (1897) 
11  App.  Cas.  (D.  C.)  576;  Dodge  v.  Fowler, 
(1897)  11  App.  Cas.  (D.  C.)  592;  Arnold  v. 
Tyler,  (1897)  10  App.  Cas.  (D.  C.)  175; 
Croskey  v.  Atterbury,  (1896)  9  App.  Cas.  (D. 
C.)  207;  Porter  v.  Louden,  (1895)  7  App.  Cas. 
(D.  C.)  64. 

.  Public  use  by  one  of  two  original  inventors. 
—  If  an  invention  is  put  into  public  use  by 
one  of  two  original  inventors  more  than  two 
years  before  the  other  files  his  application 
for  a  patent,  the  latter  w^ill  not  be  entitled 
to  a  patent  although  he  conceived  the  idea 
first.  Webster  Loom  Co.  v.  Higgins,  (1881) 
105  U.  S.  580. 

Continued  use  as  experiment.  —  The  con- 
tinued use  of  a  prior  process  though  imper- 
fectly applied  is  no  experiment.  Miller  v. 
Force,  (1885)  116  U.  S.  22. 

Priority  between  resident  and  foreign  in- 
ventors.—  Where  the  question  of  priority  is 
between  resident  and  foreign  inventors  a  for- 
eign inventor  cannot  claim  his  invention  in 
this  country  prior  to  the  date  of  his  foreign 
patent  as  against  the  resident  inventor  who 
subsequently  received  an  American  patent. 
Electrical  Accumulator  Co.  v.  Brush  Electric 
Co.,  (C.  C.  A.  1892)  52  Fed.  Rep.  130. 

Knowledge  of  inventor.  —  One  who  accom- 
plishes a  result  by  a  process  which  he  under- 
stands but  partially  or  not  at  all,  has  made 
no  invention  and  cannot  deprive  another  who 
afterwards  discovers  and  proclaims  the  true 
principle  of  the  operation  of  the  rights  of  an 
inventor.  Cerman- American  Filter  Co.  v. 
Erdricli.   (1899)  98  Fed.  Rep.  300. 

In  Piper  v.  Brown,  (1870)  Holmes  (U.  S.) 
20,  19  Fed.  Cas.  No.  11,180,  it  was  held  that 
the  inventor  or  discoverer  of  a  new  and  use- 
ful art  may  have  a  valid  patent  though  igno- 
rant of  the  philosophical  or  abstract  prin- 
ciple involved  in  the  practice  of  the  art. 

Knowledge  of  utility  of  invention.  —  The 
fact  that  a  first  discoverer  did  not  know  the 
utility  of  his  invention  will  not  prevent  his 
being  entitled  to  a  patent  as  against  a  later 
discoverer.  Farley  v.  Nationnl  Steam-Onu<re 
Co.,  (1859)  MacA.  Pat.  Cas.  618,  8  Fed.  Cas. 
No.  4,648. 

Suggestions  from  others.  —  The  fact  that 
one  who  conceived  the  idea  of  an  invention  re- 
ceived suggestions  from  another  or  received 
aid  in  the  construction  of  the  invention  or  in 
its  reduction  to  practical  form  is  not  auffi- 
cient  to  deprive  him  of  his  right  to  a  patent. 


National  Feather  Duster  Co.  v.  Hibbard. 
(1881)  11  Biss.  (U.  S.)  76;  O'Reilly  v.  Morse, 
(1853)  15  How.  (U.  &)  62;  Union  Paper  Col- 
lar Co.  V.  Van  Dusen,  (1874)  23  Wall.  (U.  S.) 
530;  Agawam  Woollen  Co.  v.  Jordan,  (1868) 
7  Wall.  (U.  S.)  583;  Corser  v.  Brattlcboro 
Overall  Co.,  (1899)  93  Fed.  Rep.  807;  Smith 
V  Stewart,  (1893)  65  Fed.  Rep.  481;  Watson 
V.  Belfield,  (1886)  26  Fed.  Rep.  536;  Spauld- 
ing  V.  Tucker,  (1869)  Deady  (U.  S.)  640,  S 
Fed.  Cas.  No.  13,220;  Soley  v.  Hebbard, 
(1895)  5  App.  Cas.  (D.  C.)  99. 

Aid  in  mechanical  details.  —  The  fact  that 
an  inventor  received  aid  in  the  construcLioii 
of  the  mere  mechanical  details  of  a  patent 
does  not  take  away  his  right  to  the  patent. 
Yoder  v.  Mills,  (1885)  26  Fed.  Rep.  273;  Pen- 
nock  V,  Dialogue,  (1825)  4  Wash.  (U.  S.)  53S, 
19  Fed.  Cas.  No.  10,941;  Watson  v.  Bladen. 
(1826)  4  Wash.  (U.  S.)  580,  29  Fed.  Cas.  Ko. 
17,277;  Sparkman  17.  Higgins,  (1846)  1 
Blatchf.  (U.  S.)  205,  22  Fed.  Cas.  No.  13,208; 
Huebel  v;  Barnard,  (1899)  15  App.  Cas.  (D. 
C.)  510. 

Conception  furnished  by  others.  —  Where 
the  conception  of  the  invention  itself  is  fur- 
nished to  a  person  by  others  he  is  not  en- 
titled to  a  patent  as  he  is  not  the  original  in- 
ventor. O'Reilly  v.  Morse,  (1853)  15  How. 
(U.  S.)  62;  Union  Paper-CoUar  Co.  i?.  Van 
Dusen,  (1874)  23  Wall.  (U.  S.)  630;  Aga- 
wam Woollen  Co.  v.  Jordan,  (1868)  7  Wall. 
(U.  S.)  583;  Atlantic  Works  v.  Brady.  (1882) 
107  U.  S.  192;  Forgie  v.  Oil- Well  Supply  Co., 
(C.  C.  A.  1893)  58  Fed.  Rep.  871;  Eclipse 
Mfg.  Co.  V,  Adkins,  (1890)  44  Fed.  Rep.  280; 
Watson  V,  Belfield,  (1886)  26  Fed.  Rep.  ^36; 
Thomas  v.  Weeks,  (1827)  2  Paine  (U.  S.)  92. 
23  Fed.  Cas.  No.  13,914;  Pitte  v.  HaU,  (1851) 
2  Blatchf.  (U.  S.)  229;  19  Fed.  Cas.  No.  11,- 
192;.  Judson  t?.  Moore,  (1859)  1  Bond  (U.  S.) 
285,  14  Fed.  Cas.  No.  7,569;  Alden  v.  Dewey, 
(1840)  1  Story  (U.  S.)  336,  1  Fed.  Cas.  Na 
153;  Carter  v.  Carter,  (1855)  MacA.  Pat.  Cm. 
388,  5  Fed.  Cas.  No.  2,475. 

The  law  intends  to  protect  by  patent  only 
those  who  actually  invent,  and  not  to  coufer 
upon  a  claimant  that  which  he  merely  adopts 
from  the  suggestion  and  genius  of  others. 
De  Lamar  v,  De  Lamar  Min.  Co.,  (1901)  110 
Fed.  Rep.  538. 

Making  failure  success  by  mechanical  skin. 
—  But  where  a  machine  was  a  failure,  the 
rendering  it  a  success  by  one  who  througli 
mere  mechanical  skill  improves  the  deta^ 
does  not  constitute  such  person  an  inventor. 
Birmingham  Cement  Mfg.  Co.  v.  Gates  lion 
Works,  (C.  C.  A.  1896)  78  Fed.  Rep.  350. 

Where  an  employer  conceives  the  idea  of 
,  an  invention  and  employs  others  to  carry  ont 
his  conception  he  is  an  original  inventor  and 
entitled  to  the  patent,  even  though  his  em- 
ployees exercise  inventive  skill  in  the  detaib 
of  the  invention.  Smith  v.  Stewart,  (1893) 
55  Fed.  Rep.  481;  Wellman  r.  Blood,  (1856) 
MacA.  Pat.  Cas.  432,  29  Fed.  Cas.  No.  17,385; 
King  V.  Gedney,  (1856)  MacA.  Pat.  Cas.  443, 
14  Fed.  Cas.  No.  7,795;  Watson  u.  Bladen, 
(1826)  4  Wash.  (U.  S.)  580,  29  Fed.  Cas.  No. 
17.277;  Pennock  v.  Dialogue,  (1825)  4  Wsah. 
(U.  S.)  538,  19  Fed.  Cas.  No.  10,941;  Spark- 
man  V.   Higgins,    (1846)    1   Blatchf.    (U.  &) 
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206,  22  Fed.  Caa.  No.  13,208;  Yoder  v.  Mills, 

(1885)  25  Fed.  Rep.  821 ;  Huebel  i;.  Bernard, 
(1890)  15  App.  Cas.  (D.  C.)  510. 

But  if  an  employee  is  the  actual  inventor 
the  fact  that  he  is  employed  at  the  time  by 
another  does  not  entitle  the  employer  to  the 
patent.  Hapgood  v.  Hewitt,  (1886)  119  U.  S. 
226;  Union  Paper-Collar  Co.  v.  Van  Dusen, 
(1874)  23  Wall.  (U.  S.)  662;  Gill  v.  U.  S., 
(1896)  160  U.  S.  426;  Keyes  v.  Eureka  Con- 
sol.  Min.  Co.,  (1895)  158  U.  S.  150;  Solomons 
17.  U.  S.,  (1890)  137  U.  S.  342;  Matthews, 
etc:,  Mfg.  Co  V  Trenton  Lamp  Co,  (1896)  73 
Fed.  Kep.  212;  Daniels  v,  Morgan,  (1890)  42 
Fed.  Rep.  451;  Berdan  Fire- Arms  Mfg.  Co.  v. 
Remington,  (1873)  3  Fed.  Cas.  No.  1,336;  Ft. 
Wayne,  etc.,  R.  Qo.  v.  Haberkorn,  (1896)  15 
Ind.  App.  479  f  Burton  v.  Burton  Stock  Car 
Cb.,   (1898)   171  Mass.  437;  Deane  v.  Hodge, 

(1886)  35  Minn.  146;  Kleb  v,  Wallach,  (1896) 
6  N.  Y.  App.  Div.  583. 

Employee's   invention   introduced   without 
onployer's  consent.  —  Where  an  invention  is 
made  and  introduced  by  an  employee  without 
the  employer's  knowledge  the  employer  can- 
not  appropriate   and    patent    the   invention. 
Hapgood  V.  Hewitt,   (1882)    11  Biss.   (U.  S.) 
186;    Appleton   v.    Bacon,     (18G2)     2    Black 
(U.  S.)  699;   Dalzell  v,  Dueber  Watch  Case 
Mfg.  Co..  (1893)   149  U.  S.  315;  Gill  v.  U.  S., 
(1896)  160  U.  S.  435;McAleer  v.  U.  S.,(1893) 
160  U.  S.  424;  Solomons  v,  U.  S.,  (1890)  137 
U.   S.    347;    Bonsack    Mach.    Co.    v.    Hulse, 
(1893)  57  Fed.  Rep.  519;  Eclipse  Mfg.  Co.  v. 
Adkins,    (1890)    44   Fed.   Rep.   280;    Dueber 
Watch-Case  Mfg.  Co.  v.  Dalzell,    (1889)    38 
Fed.  Rep.  597;   Damon  v.  Eastwick,    (1882) 
14  Fed.  Rep.  40;  Wilkens  v.  Spafford,  (1878) 
3  B.  &  A.  Pat.  Cas.  274,  29  Fed.  Cas.  No. 
17,659. 

^ired  inventor.  —  Where  an  inventor  is 
expressly  hired  to  use  his  inventive  skill  and 
he  produces  an  invention,  his  employer  is  not 
entitled  to  a  patent  therefor  unless  the  in- 
ventor has  expressly  or  impliedly  agreed  to 
assign  his  right.  Hapgood  v.  Hewitt,  (1882) 
11  Biss.  (U.  S.)  186;  Appleton  v.  Bacon, 
(1862)  2^  Black  (U.  S.)  699;  Dalzell  v, 
Dueber  Watch  Case  Mfg.  Co.,  (1893)  149  U. 
S.)  315;  Gill  v.  U.  S.,  (1896)  160  U.  S.  435; 
McAleer  v.  U.  S.,  (1893)  150  U.  S.  424; 
Solomons  v.  U.  S.,  (1890)  137  U.  S.  347; 
Eclipse  Mfg.  Co.  v.  Adkins,  ( 1890)  44  Fed. 
Rep.  280;  Dueber  Watch-Case  Mfg.  Co.  v, 
Dalzell.  (1889)  38  Fed.  Rep.  597;  Damon  t?. 
Eastwick,  (1882)  14  Fed.  Rep.  40;  Wilkens 
V.  Spafford,  (1878)  3  B.  &  A.  Pat.  Cas.  274, 
29  Fed.  Cas.  No.  17,659. 

Invention  by  public  officsr.  —  Where  an  in- 
vention is  conceived  and  made  by  a  public 
officer  or  employee  during  the  term  of  his 
office  and  it  is  not  a  part  of  his  duty  to  de- 
vise new  improvements,  such  officer  is  entitled 
to  the  patent  therefor.  U.  S.  v.  Burns, 
(1870)  12  Wall.  (U.  S.)  246;  Gill  v.  U.  S.. 
(1896)  160  U.  S.  426;  McAleer  v.  U.  S., 
(1893)  150  U.  S.  424;  Solomons  v.  U.  S., 
(1890)  137  U.  S,  346. 

An  alien  inventor  may  obtain  a  patent  by 
umpiring  with  tlio  provisions  of  the  statute. 
Shaw 'r.  Cooper,  (1833)  7  Pet.  (U.  S.)  292; 
Mini  17.  Adams,    (1854)   3  Wall.  Jr.   (C.  C.) 


20;  Tatham  i\  Loring,  (1845)  23  Fed.  Cas. 
No.  13,763;  Child  v.  Adams,  (1854)  1  Fish. 
Pat.  Cas.  189,  5  Fed.  Cas.  No.  2,673;  Henry 
r.  Providence  Tool  Co.,  (1878)  3  B.  &  A. 
Pat.  Cas.  501,  11  Fed.  Cas.  No.  6,384;  Ex  p. 
Nagel,  (1880)  17  Pat.  Off.  Gaz.  198;  Thomas 
V,  Reese,   (1880)   17  Pat.  Off.  Gaz.  195. 

A  joint  invention  is  one  in  which  each 
party  invents  or  discovers  something  essen- 
tial to  the  whole.  Heulings  v.  Reid,  (1893) 
68  Fed.  Rep.  868;  Consolidated  Bunging 
Apparatus  Co.  r.  Woerle,  (1887)  29  Fed. 
Rep.  449;  Reutgen  v.  Kanowrs,  (1804)  1 
Wash.  (U.  S.)  108,  20  Fed.  Cas.  No.  11,710; 
Gottfried  v.  Phillip  Best  Brewing  Co.,  (1879) 
5  B.  &  A.  Pat.  Cas.  4,  10  Fed.  Cas.  No. 
5,633;  Arnold  r.  Bishop,  (1841)  MacA.  Pat. 
Cas.  27,  1  Fed.  Cas.  No.  552 ;  Sawyer  v.  Edi- 
son, (1883)  25  Pat.  Off.  Gaz.  597;  Carter  v. 
Perry,  (1875)  8  Pat.  Off.  Gaz.  518;  Chase  v. 
Chase,  (1873)  4  Pat.  Off.  Gaz.  4;  Slemmer's 
Appeal,  (18G8)  58  Pa.  St.  155. 

A  joint  invention  takes  place  where  the 
completed  invention  is  the  gradual  result  of 
the  combined  mental  operation  of  two  per- 
sons. Barrett  v.  Hall,  (1818)  1  Mason  (U. 
S.)  447;  Stearns  v,  Barrett,  (1816)  1  Mason 
(U.  S.)  153. 

Model  by  one,  improved  by  another. — 
Where  a  man  made  a  model  of  a  device  which 
he  was  satisfied  would  be  useful,  and  then 
communicated  with  another  party  who  sug- 
gested certain  improvements  and  assisted  him 
in  contriving  them,  there  was  held  to  be  joint 
invention.  Worden  v.  Fisher,  (1882)  11 
Fed.  Rep.  505. 

Suggestion  and  execution  by  different  per- 
sons.—  Where  one  person  suggests  an  idea 
and  another  carries  it  out  the  two  are  joint 
inventors.  Thomas  r.  Weeks,  ( 1827 )  2  Paine 
(U.  S.)  92;  Consolidated  Bunging  Apparatus 
Co.  V.  Woerle,  (1887)  29  Fed.  Rep.  449; 
Worden  v.  Fisher,  (1882)  11  Fed.  Rep.  505; 
Gottfried  v.  Phillip  Best  Brewing  Co., 
(1879)   5  B.  &  A.  Pat.  Cas.  4.. 

Separate  parts  by  different  inventors. — 
Where  two.  persons  each  invent  separate 
parts  of  a  device  they  are  not  joint  inventors 
of  the  whole,  but  each  is  a  separate  inventor 
of  his  own  contrivance.  Hopkins,  etc.,  Mfg. 
Co.  V,  Corbin,  (1880)  103  U.  S.  786;  Worden 
v.  Fisher,   (1882)    11  Fed.  Rep.  505. 

Distinct  improvements  by  different  in- 
ventors. —  If  two  persons  have  each  invented 
a  distinct  improvement  on  the  same  machine, 
a  joint  patent  may  be  issued  to  them  where 
the  object  sought  to  be  obtained  is  a  unit,  and 
such  joint  patent  will  vest  in  each  of  them 
a  joint  interest  in  both  improvements.  Wil- 
son V.  Singer,  (1860)  30  Fed.  Cas.  No.  17,835; 
Reutgen  v.  Kanowrs,  (1804)  1  Wash.  XU.  S.) 
168,  20  Fed.  Cas.  No.  11,710;  Duke  v,  Gra- 
ham,  (1884)   19  Fed.  Rep.  647. 

Joint  patent  for  invention  by  one.  —  A 
patent  issued  to  two  or  more  persons  jointly 
is  void  when  one  of  such  persons  was  the  sole 
inventor  of  the  patented  article.  Welsbach 
Ijght  Co.  V.  Cosmopolitan  Incandescent  Gas- 
light Co.,  (1900)  100  Fed.  Rep.  648;  Stewart 
V.  Tenk,  (1887)  32  Fed.  Rep.  665;  Rover  v. 
Coupe,  (1886)  29  Fed.  Rep.  358;  Consolidated 
Bunging  Apparatus  Co.  v.  Woerle,  (1887)  29 
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Fed.  Rep.  449;  Ransom  t?.  New  York,  (1856) 
1  Fish.  Pat.  Caa.  252,  20  Fed.  Cas.  No. 
11,573;  Barrett  i'.  Hall,  (1818)  1  Mason 
(U.  S.)  447,  2  Fed.  Cas.  No.  1,047;  Ex  p. 
Boursaloux,  (1878)  14  Pat.  Off.  Gaz.  233; 
Slemmer's  Appeal,  (1868)  58  Pa.  St.  155. 

Patent  to  one  of  joint  inventors.  —  Wliere 
a  patent  is  issued  to  one  of  several  joint 
inventors  it  is  void.  Tennant's  Case,  (1802) 
1  Webst.  Pat.  Cas.  125;  Bannerman  v.  San- 
ford,  (C.  C.  A.  1900)  99  Fed.  Rep.  294;  Car- 
ter V,  Perry,  (1875)  8  Pat.  Off,  Gaz.  618. 

Combinations  by  different  inventors. — 
"  Where  the  advance  towards  the  desideratum 
is  gradual,  and  several  inventors  form  dif- 
ferent combinations  which  accomplish  *  the 
desired  result  with  varying  degrees  of 
operative  success,  each  is  entitled  to  his 
own  combination  so  long  as  it  differs  from 
those  of  his  competitors  and  does  not  include 
theirs."  National  Hollow  Brake-Beam  Co. 
V.  Interchangeable  Brake-Beam  Co.,  (C.  C. 
A.   1901)    106  Fed.  Rep.  693. 

II.  What  May  Be  Patented. 

Statutory  classes  only.  —  The  only  patent- 
able inventions  are  those  belonging  to  the 
classes  stated  in  the  statute.  Milligan,  etc., 
Glue  Co.  V.  Upton,  (1874)  1  B.  &  A.  Pat. 
Cas.  497,  17  Fed.  Cas.  No.  9,607. 

Trifling  device.  —  It  is  not  the  object  of  the 
patent  laws  to  grant  a  monopoly  for  every 
trifling  device  which  would  naturally  and 
spontaneously  occur  to  any  skilled  mechanic 
or  operator  in  the  ordinary  progress  of  man- 
ufactures. Slawson  v.  Grand  St.  R.  Co., 
(1882)  107U.  S.  649;  King!?.  Galium,  (1883) 
109  U.  S.  99;  Double-Pointed  Tack  Co.  v. 
Two  Rivers  Mfg.  Co.,  (1883)  109  U.  S.  117; 
Estey  V.  Burdett,  (1884)  109  U.  S.  633;  Bus- 
sey  t?.  Excelsior  Mfg.  Co.,  (1884)  110  U.  S. 
131;  Pennsylvania  R.  Co.  v.  Locomotive  En- 
gine Safety  Truck  Co.,  (1884)  110  U.  S.  490; 
Phillips  v.  Detroit,  (1884)  111  U.  S.  604; 
Morris  v.  McMillin,  (1884)  112  U.  S.  244; 
Hollister  v.  Benedict,  etc.,  Mfg.  Co.,   (1885) 

113  U.  S.  59;  Thompson  v.  Boisselier,  (1885) 

114  U.  S.  1;  Atlantic  Works  v,  Brady, 
(1882)    107  U.  S.  192. 

Art  defined.  —  An  art  is  a  mode  of  tres^- 
ment  of  certain  materials  to  produce  a  given 
result;  an  act  or  series  of  a,cts  to  be  per- 
formed upon  the  subject-matter  to  be  trans- 
formed and  reduced  to  a  different  state  or 
thing.  Piper  v.  Brown,  (1870)  4  Fish.  Pat. 
Cas.  175;  O'Reilly  v.  Morse,  (1853)  15  How. 
(U.  S.)  112;  Corning  v.  Burden,  (1853)  15 
How.  (U.  S.)  252;  Mo  wry  v,  Whitney,  (1871) 
14  Wall.  (U.  S.)  434;  Burr  v.  Duryee,  (1863) 
1  Wall.  (U.  S.)  533;  Kneass  v.  Schuylkill 
Bank,  (1820)  4  Wash.  (U.  S.)  9;  Fon  Du 
Lac  County  r.  May,  (1890)  137  U.  S.  395; 
Jacobs  V,  Baker,  (1868)  7  Wall.  (U.  S.)  295; 
Lawther  v.  Hamilton,  (1888)  124  U.  S.  1 ; 
Tilghman  f?.  Proctor.  (1880)  102  U.  S.  708; 
Cochrane  r.  Deener,  (1877)  95  U.  S.  355, 
(1876)  94  U.  S.  780;  Badische  Anilin,  etc., 
Fabrik  r.  Kalle.  (1899)  94  Fed.  Rep. 
163;  Melvin  v.  Potter,  (1899)  91  Fed.  Rep. 
151;  Simonds  Rolling  Mach.  Co.  v.  Hathorn 
Mfg.  Co.,  (1898)  90  Fed.  Rep.  201;  Carnegie 


Steel  Co.  t?.  Cambria  Iron  Co.,  (1898)  89 
Rep.  721;  American  Strawboard  Co.  t\  EUc* 
hart  Egg  Case  Co.,  ( 1808)  84  Fed.  Rep.  90O; 
Kuhl  V,  Mueller,  (1884)  21  Fed.  Rep.  510: 
Smith  V,  Downing,  (1850)  1  Fish.  Pat.  C&s. 
64,  22  Fed.  Cas.  No.  13,036;  Evans  v,  Eaton, 
(1816)  Pet.  (C.  C.)  332,  8  Fed.  Cas.  No. 
4,559 >  Smith  v.  Frazer,  (1872)  5  Fish.  Pat. 
Cas.  543. 

Art  synon3nnous  with  process.  —  An  art  in 
the  sense  of  the  patent  law  is  synonymous 
with    "  process "    or    "  method "    when   uaed 
to  represent  the  means  of  producing  a  bene* 
ficial  result.     Corning  r.  Burden,   (1853)   15 
How.   (U.  S.)    252;   Piper  t?.  Brown,   (1870) 
4    Fish.    Pat.    Cas.    175;     Telephone    Cas^fl, 
(1888)   126  U.  S.  1;  New  Process  FermenU- 
tion   Co.   V.   Maus,    (1887)    122    U.    S.    413; 
Tilghman  v.  Proctor,   (1880)    102  U.  S.  707; 
Cochrane  v.  Deener,    (1876)   94  U.  S.  780. 

The  term  ''useful  art"  includes  a  process 
which  is  not  in  this  name  made  the  subject 
of  a  patent  by  any  Act  of  Congress.  0>rning 
I?.  Burden,  (1853)  15  How.  (U.  S.)  252. 

Patentability  of  art  not  dependent  on  ap- 
paratus. —  The  patentability  of  an  art  or 
process  is  not  dependent  upon  the  particular 
apparatus  or  instrumentalities  used  in  its 
practice.  Silsby  v.  Foote,  (1857)  20  How. 
(U.  S.)  378;  Corning  v.  Burden,  (1853)  15 
How.  (U.  S.)  267;  Telephone  Cases,  (1888) 
126  U.  S.  1;  New  Process  Fermentation  Co. 
t?.  Maus,  (1887)  122  U.  S.  413;  Tilghman  r. 
Proctor,  (1880)  102  U.  S.  707  {ovemilinu 
Mitchell  V,  Tilghman,  (1873)  19  Wall.  (U. 
S.)  287) ;  Cochrane  v.  Deener,  (1876)  94  U.  S. 
780;  Uhlman  v,  Arnholdt,  etc.,  Brewing  Co^ 
(1893)  53  Fed.  Rep.  485;  American  Bell 
Telephone  Co.  v.  Dolbear,  (1883)  15  Fetl. 
Rep.  448;  American  Bell  Telephone  Co.  i?. 
Spencer,  (1881)  8  Fed.  Rep.  509;  French  v. 
Rogers,  (1851)  1  Fish.  Pat.  Cas.  133,  9  Fed. 
Cas.  No.  5,103;  Roberts  v.  Dickey,  (1871)  4 
Fish.  Pat.  Cas.  532,  20  Fed.  Caa.  No.  11,899. 

An  art  dependent  on  mechanism.  —  An  art 
or  a  process  is  patentable  where  the  results 
justify  a  patent  even  though  mechanism  is 
necessary  in  the  application  or  carrying  out 
of  such  process.  New  Process  Fermentation 
Co.  V.  Maus,  (1887)  122  U.  S.  413;  Mowry 
r.  Whitney,  (1871)  14  Wall.  (U.  S.)  620; 
Risdon  Iron,  etc..  Works  v.  Medart,  (1895) 
158  U.  S.  68;  Tilghman  v.  Proctor,  (1880) 
102  U.  S.  707  {overruling  Mitchell  r.  Tilgh- 
man, (1873)  19  W^all.  (U.  S.)  287);  Tele- 
phone Cases,  (1888)  120  U.  S.  1;  Carnegie 
Steel  Co.  r.  Cambria  Iron  Co.,  (1898)  89 
Fed.  Rep.  721:  American  Bell  Telephone  Co. 
V.  Dolbear,  (1883)  15  Fed.  Rep.  448:  Ameri- 
can Fibre-Chamois  Co.  v.  Buckskin-Fibre  Co.. 
(C.  C.  A.  1896)  72  Fed.  Rep.  608;  Uhlman  v. 
Arnholdt,  etc.,  Brewing  Co.,  (1893)  53  Fed. 
Rep.  485;  Bupch  v.  Jones,  (1899)  16  App. 
Cas.   (D.  C.)   23. 

The  mechanical  means  of  an  art  or  process 
by  which  the  result  is  attained  may  be  old. 
provided  the  result  has  not  been  reached  by 
such  means  before.  Corning  r.  Burden, 
(1853)  15  How.  (U.  S.)  252;  Mowrv  r.  Whit- 
ney, (1871)  14  Wall.  (U.  S.)  620; 'Tilghman 
V.  Proctor,  (1880)  19  Pat.  Off.  Gaz.  859,  102 
U.  S.  707. 
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Art  performed  by  machinery.  —  An  art  or 
process  performed  merely  by  means  of  ma- 
chinery is  not  patentable.  Risdon  Iron,  etc., 
Works  V.  Medart,  (1895)  158  U.  S.  68;  Coch- 
rane r.  Deener,  (1876)  94  U.  S.  780;  Apple- 
ton  Mfg.  Co.  V,  Star  Mfg.  Co.,  (C.  C.  A. 
1894)  60  Fed.  Rep.  411;  Gindorff  r.  Deering, 
(1897)  81  Fed.  Rep.  952;  Stokes  Bros.  Mfg. 
Co.  r.  Heller,  (1899)  90  Fed.  Rep.  104; 
American  Strawboard  Co.  v,  Elkhart  Egg 
Case  Co.,  (1898)  84  Fed.  Rep.  960;  Wells 
Glass  Co.  r.  Henderson,  (C.  C.  A.  1895)  67 
Fed.  Rep.  930;  Piper  t?.  Brown,  (1870)  4  Fish. 
Pat.  Cas.  175;  Dryfoos  v.  Weiss,  (1884)  26 
Pat.  Off.  Gaz,  639;  Dodge  Mfg.  Co.  v.  Ohio 
Valley  Pulley  Works,  (1899)  101  Fed.  Rep. 
584. 

A  chemical  change  is  not  necessary  for  a 
process  patent.  Cochrane  v.  Deener,  (1876) 
94  U.  S.  780;  Melvin  v.  Potter,  (1899)  91 
Fed.  Rep.  151;  American  Fibre-Chamois  Co. 
r.  Buckskin-Fibre  Co.,  (C.  C.  A.  1896)  72 
Fed.  Rep.  508,  reversing  60  Fed.  Rep.  247. 

A  method  or  means  of  producing  a  result, 
except  those  purely  mechanical,  may  be  pat- 
ented as  an  art  or  process.  McClurg  V, 
Kingsland,  (1843)  1  How.  (U.  S.)  202;  Corn- 
ing r.  Burden,  (1853)  15  How.  (U.  S.)  252; 
Wood-Paper  Patent,  (1874)  23  Wall.  (U.  S.) 
.566;  Mitchell  v.  Tilghman,  (1873)  19  Wall. 
(U.  S.)  289;  Burr  v.  Duryee,  (1863)  1  Wall. 
(U.  S.)  508;  Andrews  r.  Hovey,  (1888)  124 
U.  S.  694;  Crowell  v.  Harlow,  (1880)  1 
Fed.  Rep.  140;  Tilghman  r.  ^Proctor,  (1880) 
102  U.  S.  707;  New  Process  Fermentation 
Co.  r.  Maus,  (1884)  20  Fed.  Rep.  725;  Whit- 
ney r.  Emmett,  (1831)  Baldw.  (U.  S.)  303, 
1  Robb  Pat.  Cas.  567,  29  Fed.  Cas.  No. 
17..585:  Kneass  v.  Schuylkill  Bank,  (1820) 
4  Wash.  (U.  S.)  9,  14  Fed.  Cas.  No.  7,875; 
Roberts  r.  Dickey,  (1871)  4  Fish.  Pat.  Cas. 
532,  20  Fed.  Cas.  No.  11,899. 

Two  patents  for  same  process.  —  A  man 
cannot  have  two  patents  for  the  same  process 
because  for  different  purposes.  McComb  t?. 
Brodie,  (1871)  1  Woods  (U,  S.)  153,  15  Fed. 
Cas.  No.  8,708. 

The  word  ''machine"  has  been  liberally 
construed  and  covers  a  device  which  is  in- 
capable of  use  except  in  connection  with 
other  mechanism.  Wheeler  v.  Clipper  Mower, 
etc.,  Co.,  (1872)  10  Blatchf.  ( U.  S.)  181; 
Parham  r.  American  Buttonhole,  etc.,  Co., 
(1871)  4  Fish.  Pat.  Cas.  468. 

Automatic  machine.  —  It  is  not  necessary 
that  a  machine  be  automatic.  Coupe  v. 
Weatherhead,   (1883)    16  Fed.  Rep.  673. 

The  term  ''manufacture"  covers  articles 
or  fabrics  made  as  finalities,  distinguished 
from  machines  by  not  having  any  rule  of 
action  and  distinguished  from  compositions 
of  matter  by  not  involving  the  relation  of 
ingredient.  Cornish  v.  Keene,  (1836)  1 
Webst.  Pat.  Cas.  513.  . 

Manufacturer  83nionymous  with  producer. 
—  it  has  generally  been  held  that  a  manu- 
facturer is  Bvnonymous  with  a  producer. 
Simpson  V.  Davis,  (1882)  20  Blatchf.  (U.  S.) 
413;  Goodyear  r.  Wait,  (1867)  5  Blatchf. 
(U.  S.)  468:  Waterbury  Brass  Co.  v.  Miller, 
(1871)  9  Blatchf.  (U.  S)  77;  Wood-Paper 
Patent,   (1874)   23  Wall.   (U.  S.)  566;  Good- 


year V.  Providence  Rubber  Co.,  (1864)  2 
Fish.  Pat.  Cas.  499;  Goodyear  v.  Central  R. 
Co.,  (1853)  2  Wall.  Jr.  (C.  C.)  366;  United 
Nickle  Co.  v.  Pendleton,  (1883;  15  Fed.  Rep. 
739. 

A  "composition  of  matter"  is  a  compound 
of  two  or  more  ingredients  forming  a  homo- 
geneous whole.  The  patentable  essence  of  a 
composition  of  matter  lies  in  the  relation  of 
its  ingredients.  No  question  or  form 'is  pre- 
sented, but  one  of  union  of  qualities.  Rum- 
ford  Chemical  Works  v.  Lauer,  (1872)  10 
Blatchf.  (U.  S.)  122;  Goodyear  v.  Berry, 
(1868)  2  Bond  (U.  S.)  189;  Woodward  t?.' 
Morrison,  (1872)  Holmes  (U.  S.)  124,  2 
Pat.  Off.  Gaz.  120;  Jenkins  v.  Walker,  (1872) 
Holmes  (U.  S.)  120;  Tyler  v.  Boston,  (1868) 
7  Wall.  (U.  S.)  327;  Cahill  v.  Brown,  (1878) 
3  B.  &  A.  Pat.  Cas.  580;  Bowker  v.  Dows, 
(1878)  3  B.  &  A.  Pat.  Cas.  518;  Roots  r. 
Hyndman,    (1873)    6  Fish.  Pat.  Cas.  439. 

Ssmonymous  use.  —  The  term  "composi- 
tion of  matter "  is  sometimes  used  synony- 
mously with  "  composition,"  "  compound  " 
and  "  manufacture."  Klein  t?.  Russell,  (1873) 
19  Wall.  (U.  S.)  433;  Goodyear  v.  Central 
R.  Co.,   (1853)  2  Wall.  Jr.   (C.  C.)   356. 

Relation  of  improvement.  —  An  improve- 
ment has  essential  reference  to  a  subject- 
matter  to  be  improved.  It  is  not  original,  but 
embraces  and  either  adds  to  or  alters  the 
original.  Bray  v.  Hartshorn,  (1860)  1  Cliff. 
(U.  S.)  538;  Turrill  v.  Illinois  Cent.  R.  Co., 
(1867)  3  Biss.  (U.  S.)  66;  Evans  v.  Eaton, 
(1818)  3  Wash.  (U.  S.)  443;  Page  f?.  Ferry, 
(1857)  1  Fish.  Pat.  Cas.  298;  Aspinwall  Mfg. 
Co.  V.  Gill,  (1887)  32  Fed.  Rep.  697. 

"Improvement"  defined.  —  An  "improve- 
ment" is  something  in  aid  of  an  old  mode 
which  makes  the  old  mode  better.  Pottei  v, 
Holland,  (1868)  4  Blatchf.  (U.  S.)  238;  Kirby 
V.  Dodge,  etc.,  Mfg.  Co.,  (1872)  10  Blatchf. 
(U.  S.)  307;  Foxwell  v.  Bostock,  (1864)  4  De 
G.  J.  &  S.  298,  12  W.  R.  723. 

Improvement  as  invention.  —  An  improve- 
ment may  be  an  article  complete  in  itself 
and  may  involve  an  invention.  Lindsay  r. 
Stein,  (1882)    10  Fed.  Rep.  907. 

Improvement  of  patentable  articles.— 
That  which  improves  on  any  of  the  patent- 
able classes  of  inventions  may  be  patented 
if  the  other  elements  of  patentability  are 
present.  O'Reilly  v.  Morse,  (1853)  15  How. 
(U.  S.)  62;  Smith  v.  Nichols,  (1874)  21  Wall. 
(U.  S.)  118;  Whitely  r.  Swavne,  (1868)  7 
Wall.  (U.  S.)  685;  Miller  v.  Ea^le  I\Ifg.  Co., 
(1894)  151  U.  S.  199;  Wostorn  Eleotric  Mfcr. 
Co.  V.  Ansonia  Brass,  etc.,  Co.,  (1885)  114  U. 
S.  447;  Blake  v.  San  Francisco,  (1885)  113 
U.  S.  679;  Burt  v.  Evory,  (1890)  133  U.  S. 
349;  Clough  v.  Gilbert,  etc.,  Mfg.  Co..  (1882) 
106  U.  S.  178;  Webster  Loom  Co.  v.  Hiffoins, 
(1881)  105  U.  S.  580;  Fuller  v.  Yentzer, 
(1876)  94  U.  S.  288;  Starrett  r.  Athol  Mach. 
Co.,  (1883)  14  Fed.  Rep.  910;  Wintermute  v, 
Redington,  (1856)  1  Fish.  Pat.  Cas.  239,  30 
Fed.  Cas.  No.  17,896;  Evans  v.  Robinson, 
(1813)   8  Fed.  Cas.  No.  4,571. 

Improvement  excludes  improved  thing. — 
A  patent  for  an  improvement  does  not  in- 
clude the  art.  machine,  or  article  improved. 
Smith   V.   Nichols,    (1874)    21    Wall.    (U.    S.) 
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118;  Seymour  v.  Osborne,  (1871)  11  Wall.  (U. 
S.)  516;  Burr  v.  Duryee,  (1863)  1  Wall.  (U. 
S.)  531;  Evans  v.  Eaton,  (1822)  7  Wheat. 
(U.  S.)  356;  Cantrell  v.  Wallick,  (1886)  117 
U.  S.  689;  Tilghman  i\  Proctor,  (1880)  102  U. 
S.  707;  Cochrane  v.  Deener,  (1876)  94  U.  S. 
787;  Blake  v.  Robertson,  (1876)  94  U.  S.  728; 
Imhaeuser  v.  Buerk,  (1880)   101  U.  S.  655. 

A  new  and  useful  improvement  upon  an  old 
machine  is  just  as  much  the  subject  of  pat- 
ent rights  as  a  new  machine.  All  that  the 
inventor  is  required  to  do  is  to  point  out 
distinctly  the  part  he  claims  as  new,  so  as  to 
advise  the  public  as  to  the  extent  of  his  in- 
vention and  what  is  thereby  withdrawn  fioni 
the  public.  Parks  v.  Booth,  (1880)  102  U.  S. 
102;  Seymour  v.  Osborne,  (1871)  11  Wall. 
(U.  S.)  516:  Goshen  Sweeper  Co.  v.  Biasell 
Carpet-Sweeper  Co.,  (C.  C.  A.  1895)  72  Fed. 
Rep.  67;  Roberts  v,  H.  P.  Nail  Co.,  (1892)  53 
Fed.  Rep.  916. 

Principle,  idea,  etc.  —  A  patent  may  not  be 
obtained  for  a  principle,  idea,  law  of  nature, 
natural    force,  or    scientific    truth,    although 
newly  discovered.    Le  Roy  v.  Tatham,  (1859) 
22  How.   (U.  S.)   132;  Rubber-Tip  Pencil  Co. 
V.   Howard,    (1874)    20   Wall.     (U.    S.)    498; 
O'Reilly  v,  Morse,    (1853)    15   How.    (U.   S.) 
62;  Piper  v.  Brown,  (1870)  4  Fish.  Pat.  Cas. 
175;  Smith  v.  Ely,  (1849)  5  McLean  (U.  S.) 
76;  Stone  i?.  Sprague,  (1840)  1  Story  (U.  S.) 
270;  Blanchard  v.  Sprague,    (1839)    3  Sumn. 
(U.  S.)  535;  Evans  v.  Eaton,  (1816)  Pet.  (C. 
C.)   332;  Case  v.  Brown,   (1864)   2  Wall.    (U. 
S.)    320;    Burr    v.    Duryee,    (1863)    1    Wall. 
(U.  S.)  531;  Earle  v.  Sawyer,  (1825)  4  Mason 
(U.  S.)   1;  Telephone  Cases,  (1888)  126  V.  S. 
1;  Wicke  V.  Ostrum,    (1880)    103  U.  S.  461; 
Fuller  V.  Yentzer,   (1876)   94  U.  S.  288;  Ba- 
dische  Anilin,  etc.,  Fabrik  v,  Kalle,  (1899)  94 
Fed.  Rep.  172;  McEwan  Bros.  Co.  v.  McEwan, 
(1899)  91  Fed.  Rep.  787;  Steam  Gauge,  etc., 
Co.  V.  St.  Louis  R.  Supplies  Mfg.  Co.,  (1885) 
25  Fed.  Rep.  491 ;  Yale  Lock  Mfg.  Co.  v.  Berk- 
shire Nat.  Bank,    (1883)    17   Fed.  Rep.   531; 
Hatch  v.   Moffitt,    (1883)    15   Fed.    Rep.  252; 
Whitney    v.   Carter,    (1810)    Fess.    Pat.    130, 
29    Fed.    Cas.    No.     17,583;  Smith    r.     Ely, 
(1849)  5  McLean  (U.  S.)  76,  22  Fed.  Cas.  No. 
13,043;  Wveth  v.  Stone,   (1840)    1  Story   (U. 
S.)    273,  30   Fed.   Cas.   No.   18,107;  Wing   v, 
Richardson,   (1865)   2  Fish.  Pat.  Cas.   535,  30 
Fed.    Cas.    No.    17,869;   Singer    v.    Walmsley, 
(1860)  1  Fish.  Pat.  Cas.  558,  22  Fed.  Cas.  No. 
12,900;     Smith    v.   Downing,    (1850)    1    Fish. 
Pat.  Cas.  64,  22  Fed.  Cas.  No.  13,0,36;   Sickels 
V.  Borden,   (1856)   3  Blatchf.    (U.  S.)    535,  22 
Fed.   Cas.   No.   12.832;  Morton  v.    New  York 
Eve  Infirmary,   (1862)   2  Fish.  Pat.  Cas.  320, 
17  Fed.  Cas.  No.  9,865;   In  re  Kemper,  (1841) 
1  MacA.  Pat.  Cas.   1,  14  Fed.  Cas.  No.  7,687: 
Roberts  v.  Dickey.    (1871)   4  Fish.   Pat.  Cas. 
532,  20  Fed.  Cas.' No.  11,890;   Bean  r.  Small- 
wood,  (1843)  2  Story  (U.  S.)  408,  2  Fed.  Cas. 
No.  1,173. 

Patent  for  function,  etc.  —  Neither  an  idea, 
nor  a  function,  nor  any  other  abstraction  is 
patentable  in  a  machine  patent.  Burr  v. 
Duryee,  (1863)  1  Wall.  (U.  S.)  570;  Fuller 
V.  Yentzer,  (1876)  94  U.  S.  288;  Goshon 
Sweeper  Co.  v.  Bissell  Carpet-Sweeper  Co., 
(C.  C.  A.  1895)  72  Fed.  Rep.  67. 


A  natural  power,  newly  discovered  in  addi- 
tion to  those  already  known,  mav  not  be  pat- 
ented. O'Reilly  v.  Morse,  (1853)*^  15  How.  (U. 
S.)  62;  Le  Roy  v.  Tatham,  (1852)  14  How. 
(U.  S.)  156;  Burr  v.  Duryee,  (1863)  1  Wall. 
iV,  S.)  576;  Tilghman  v.  Proctor,  (1880)  102 
U.  S.  707;  Smith  v.  Ely,  (1849)  5  Mcl^ean 
(U.  S.)  76,  22  Fed.  Cas.  No.  13,043;  American 
Strawboard  Co.  v.  Elkhart  Egg  Case  Co., 
(1898)  84  Fed.  Rep.  960. 

Means    of    applying    principle.  —  Bat    the 
method  or  means  of  application  of  a  principle 
or  law  of  nature  producing  a   useful   result 
is  the  proper  subject  for  a  patent.    Househill 
Co.  V.  Neilson,  (1843)  1  Webst.  Pat.  Caa.  686; 
Foote  V.   Silsby,    (1851)    2    Blatchf.    (U.    S.) 
260,  (1849)  1  Blatchf.  (U.  S.)  445,  9  Fed.  Cas. 
No.  4,916;  Le  Roy  i\  Tatham,  (1859)  22  How. 
(U.    S.)    132;  O'Reilly   i\    Morse,    (1853)     15 
How.   (U.  S.)   117;  Wyeth  v.  Stone,  (1840)   1 
Story    (U.  S.)   273,  30  Fed.  Cas.  No.  18,107; 
Rubber-Tip  Pencil  Co.  v.  Howard,   (1874)    20 
Wall.     (U.    a)     498;  Mitchell    v.    Tilghman, 
(1873)    19  Wall.  U.  S.)  287;  Case  t?.  Brown. 
(1864)  2  Wall.  (U.  S.)  320;  Telephone  Cases. 
(1888)  126  U.  S.  1;  Eames  v.  Andi-ews.  (1887) 
122  U.  S.  55;  Wicke  V.  Ostrum,   (1880)    103 
U.  S.  461;  Tilghman  v.  Proctor,   (1880)    102 
U.   S.   707;  Badische   Anilin,   eta,   Fabrik   r. 
Kalle,  (1899)  94  Fed.  Rep.  163;  Steam  Gauge, 
etc.,  Co.  V.  St.  Louis  R.  Supplies  Mfg.  Co., 
(1885)  25  Fed.  Rep.  491;  American  Bell  Tele- 
phone  Co.   V.   Dolbear,    (1883)    15   Fed.   Rep. 
448;  Wintermute  v.  Redington,  (1856)  1  Fish. 
Pat.  Cas.  239,  30  Fed.  Cas.  No.  17,896;   Whit- 
ney V.  Carter,  (1810)   Fess.  Pat.  130,  29  Fed. 
Cas.   No.    17,583;  Smith  v.  Downing,    (1850) 
1  Fish.  Pat.  Cas.  64,  22  Fed.  Cas.  No.  13,036; 
Smith  V.  Ely,   (1849)   6  McLean   (U.  &)    76, 
22  Fed.  Cas.   No.   13,043;  Sickels  v.  Borden, 
(1856)   3  Blatchf.   (U.  S.)    535,  22  Fed.  Cas. 
No.    12,  832;  Wing  v.   Richardson,    (1865)    2 
Fiah.  Pat.  Cas.  535,  30  Fed.  Cas.  No.  17,869; 
Singer  v.  W^almsley,  (1860)  1  Fish.  Pat.  Cas. 
558,    22    Fed.    Cas.    No.    12,900;    Roberts    r. 
Dickey,  (1871)  4  Fish.  Pat.  Cas.  532,  20  Fed. 
Cas.  No.  11,899;  Parker  v.  Hulme,   (1849)   1 
Fish.  Pat.  Cas.  44,  18  Fed.  Cas.  No.  10,740; 
Morton  v.  New  York  Eye  Infirmary,  (1882) 
5  Blatchf.  (U.  S.)  116,  17  Fed.  Cas.  No.  9,865: 
Bean  v.  Smallwood,   (1843)    2  Story  (U.  &) 
408,  2  Fed.  Cas.  No.   1,173;  Bell  v.  Daniels. 
(1858)   1  Bond   (U.  S.)   212,  3  Fed.  Cas.  No. 
1,247;  Tyler  r.    Deval,    (1848)    24   Fed.  Cas. 
No.  14,307. 

The  function  or  result  of  the  operation  of 
a  machine  or  combination  may  not  be  the 
subject  of  a  patent  under  the  Act  of  Con- 
gress. The  means  by  which  the  function  is 
performed,  and  these  alone,  are  patentable. 
National  Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.,  (C.  C.  A.  IPOl) 
106  Fed.  Rep.  693;  Corning  v.  Burden,  (1853) 
15  How.  (U.  S.)  252;  O'Reilly  v.  Morse, 
(1853)  15  How.  (U.  S.)  112;  Le  Rov  r. 
Tatham,  (1852)  14  How.  (U.  S.)  156;  Carver 
r.  Hyde,  (1842)  16  Pet.  (U.  S.)  513;  Howe  r. 
Abbott,  (1842)  2  Story  (U.  S.)  194;  Rubber- 
Tip  Pencil  Co.  v.  Howard,  (1874)  20  Wall  (U. 
S.)  498;  Seymour  V.  Osborne,  (1871)  11  Wall. 
(U.  S.)  547;  Case  r.  Brown,  (1864)  2  M'all. 
(U.  S.)  320;  Burr  v.  Duryee,  (1863)  1  Wall. 
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\U.  S.)  531;  Risdon  Iron,  etc..  Works  i?. 
Medart,  (1895)  158  U.  S.  68;  Miller  v.  Eagle 
^fg.  Co.,  (1894)  151  U.  S.  201;  Knapp  v. 
Moras,  (1893)  150  U.  S.  221;  Telephone 
Cases,  (1888)  126  U.  S.  1;  Thatcher  Heating 
Co.  v.  Burtis,  (1887)  121  U.  S.  287;  Whfte  v. 
Dunbar,  (1886)  119  U.  S.  47;  Fuller  v.  Yent- 
s»r,  (1876)  94  U.  S.  288;  Sangster  t?.  Miller, 
(1865)  2  Fish.  Pat  Cas.  563;  Morton  v.  New 
York  Eye  Infirmary,  (1862)  2  Fish.  Pat.  Cas. 
320;  National  Hollow  Brake-Beam  Co.  v.  In- 
terchangeable Brake-Beam  Co.,  (C.  C.  A. 
1901)  106  Fed.  Rep.  693;  Union  Gas-Engine 
Co.  V.  Doak,  (1898)  88  Fed.  Rep.  86;  Consoli- 
dated Bunging  Apparatus  Co.  v.  H.  Clausen, 
etc..  Brewing  Co.,  (1889)  39  Fed.  Rep.  277; 
New  Process  Fermentation  Co.  v.  Kcch, 
(1884)  21  Fed.  Rep.  580;  Kuhl  v.  Mueller, 
(1884)  21  Fed.  Rep,  510;  Piper  1\  Brown, 
(1870)  4  Fish.  Pat.  Cas.  176;  Hammerschlag 
V.  Scamoni,  (1881)  7  Fed.  Rep.  584;  Wing  v, 
Richardson.  (1865)  2  Fish.  Pat  Cas.  535,  30 
Fed.  Cas.  No.  17,869;  Whittemore  v.  Cutter, 
(1813)  1  Gall.  (U.  S.)  478,  29  Fed.  Cas.  No. 
17,601;  Treadwell  v.  Fox,  (1859)  24  Fed.  Cas. 
No.  14,156;  In  re  Kemper,  (1841)  MacA.  Pat. 
C^.  1,  14  Fed.  Cas.  No.  7,687;  Howe  v.  Ab- 
bott, (1842)  2  Story  (U.  S.)  190,  12  Fed.  Cas. 
No.  6,766;  Case  v.  Brown,  (1862)  1  Biss.  (U. 
S.)  382,  ,5  Fed.  Cas.  No.  2,488;  Burr  v.  Cow- 
perthwait,  (1858)  4  Blatchf.  (U.  S.)  163,  4 
Fed.  Cas.  No.  2,188;  Bean  v.  Smallwood, 
(1843)  2  Story  (U.  S.)  408,  2  Fed.  Cas.  No. 
1,173;  Renwick  v.  Pond,  (1872)  10  Blatchf. 
(U.  S.)  39;  Matter  of  Merrill,  (1874)  1  Mac- 
Arthur  (D.  C.)  301.  But  see  Arkell  v.  J  M. 
Kurd  Paper  Bag  Co.,  (1870)  7  Blatchf.  (U. 
S.)  475,  1  Fed.  Cas.  No.  532. 

"It  is  for  the  discovery  or  invention  of 
some  practicable  method  or  means  of  pro- 
ducing a  beneficial  result  or  effect  that  a 
patent  is  granted,  and  not  for  the  result  or 
effect  itself.  It  is  when  the  term  *  process ' 
is  used  to  represent  the  means  or  method  of 
producing  a  result  that  it  is  patentable,  and 
it  will  include  all  methods  or  means  which 
are  not  effected  by  mechanism  or  mechanical 
combinations."  Westinghouse  v.  Boyden 
Power  Brake  Co.,  (1898)   170  U.  S.  537. ' 

Separate  patent  for  function  or  result. — 
A  separate  patent  may  not  be  issued  for  a 
mere  function,  result,  or  operation  of  a  ma- 
chine as  for  art  or  process,  but  they  must 
be  protected  if  at  all  by  a  machine  patent. 
Le  Roy  v,  Tatham,  (1859)  22  How.  (U.  S.) 
132;  Coming  v.  Burden,  (1853)  15  How.  (U. 
S.)  252;  (yPeilly  v,  Morse,  (1853)  15  How. 
(U.  &)  62;  Carver  v,  Hyde,  (1842)  16  Pet. 
(Ut  S.)  513;  Wyeth  v.  Stone,  (1840)  1  Story 
(U.  S.)  273;  Rubber-Tip  Pencil  Co.  v.  How- 
ard, (1874)  20  Wall.  (U.  S.)  498;  Philadel- 
phia,  etcL,  R.  Co.  v.  Dubois,  (1870)  12  Wall. 
(U.  S.)  47;  Burr  f?.  Duryee,  (1863)  1  Wall. 
(U.  S.)  531;  Risdon  Iron,  etc.,  Works  r. 
Medart,  (1896)  158  U.  S.  68;  Knapp  v.  Morss, 
(1893)  150  U.  S.  221;  Heald  v.  Rice,  (1881) 
104  U.  S.  737;  James  v.  Campbell,  (1881)  104 
L.  S.  356;  Fuller  v.  Yentzer,  (1876)  94  U.  S. 
288;  Cochrane  v.  Deener,  (1876)  94  U.  S.  780; 
National  Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.,  (C.  C.  A.  1901) 
106  Fed.  Rep.  708;  Stokes  Bros.  Mfg.  Co.  v. 


Heller,  (1899)  96  Fed.  Rep.  104;  American 
Strawboard  Co.  f.  Elkhart  Egg  Case  Co., 
(1898)  84  Fed.  Rep.  960;  Gindorff  v.  Deering, 
(1897)  81  Fed.  Rep.  952;  Wells  Glass  Co.  v. 
Henderson,  (C.  C.  A.  1895)  67  Fed.  Rep.  930; 
Uhlman  v.  Arnholdt,  etc.,  Brewing  Co.,  (1893) 
53  Fed.  Rep.  485;  Brush  Electric  Co.  v.  Ft. 
Wayne  Electric  Light  Co.,  (1889)  40  Fed.  Rep. 
833;  Excelsior  Needle  Co.  v.  Union  Needle 
Co.,  (1885)  32  Fed.  Rep.  221;  MacKay  v. 
Jackman,  (1882)  12  Fed.  Rep.  615;  Gage  t7. 
Kellogg,  (1885)  23  Fed.  Rep.  891;  Hatch 
V.  Moffitt,  (1883)  15  Fed.  Rep.  252;  Brainard 
17.  Gramme,  (1882)  12  Fed.  Rep.  621;  Sickels 
V.  Falls  Co.,  (1861)  4  Blatchf.  (U.  S.)  508; 
Barrett  v.  Hall,  (1818)  1  Mason  (U.  S.)  447, 
2  Fed.  Cas.  No.  1,047;  Piper  v.  Brown,  (1870) 
4  Fish.  Pat.  Cas.  175;  Parham  v.  American 
Buttonhole,  etc.,  Co.,  (1871)  4  Fish.  Pat  Cas. 
468;  Dryfoos  V.  Weise,  (1884)  26  Pat.  Off. 
Gaz.  639;  New  v.  Warren,  (1882)  22  Pat.  Off. 
Gaz.  587;  Busch  i;.  Jones,  (1899)  16  App.  Cas. 
(D.  C.)  23. 

The  product  of  a  process  or  machine  is 
patentable  if  it  is  new  in  itself  as  a  manu- 
facture without  regard  to  the  method  of  pro- 
duction. Goodyear  t?.  Wait,  ( 1867)  5  Blatchf. 
(U.  S.)  468;  Providence  Rubber  Co.  t?.  Good- 
year, (1869)  9  Wall.  (U.  S.)  796;  Risdon 
Iron,  etc..  Works  v.  Medart,  (1896)  158  U. 
S.  68;  Plumber  v.  Sargent,  (1887)  120  U.  S. 
442;  Western  Electric  Mfg.  Co.  v.  Ansonia 
Brass,  etc.,  Co.,  (1885)  114  U.  S.  447;  Mer- 
rill V.  Yeomans,  (1876)  94  U.  S.  568;  Smith 
V.  Goodyear  Dental  Vulcanite  Co.,  (1876) 
93  U.  S.  486;  Badische  Anilin,  etc.,  Fabrik 
V,  Kalle,  (1899)  94  Fed.  Rep.  163;  Cochrane 
V.  Badische  Anilin,  etc.,  Fabrik,  (1884)  111 
U.  S.  293;  Matheson  t?.  Campbell,  (1896)  77 
Fed.  Rep.  280,  (C.  C.  A.  1897)  78  Fed.  Rej.. 
910;  Holliday  v.  Pickhardt,  (1887)  29  Fed. 
Rep.  853;  Pickhardt  v.  Packard,  (1884)  22 
Fed.  Rep.  530;  Milligan,  etc.,  Glue  Co.  v, 
Upton,  (1874)  1  B.  &  A.  Pat.  Cas.  497, 
17  Fed.  Cas.  No.  9,607;  Merrill  v.  Yoemans, 
(1874)  1  B.  &  A.  Pat.  Cas.  47,  17  Fed.  Cas. 
No.  9,472. 

The  product  and  the  process  constitute  one 
discovery.  Mosler  Safe,  etc.,  Co.  v.  Mosler, 
(1888)  127  U.  S.  354;  Plumber  v,  Sargent, 
(1887)  120  U.  S.  442;  Accumulator  Co.  v, 
Julien  Electric  Co.,  (1893)  57  Fed.  Rep. 
605. 

Product  not  new.  —  But  where  a  product  is 
not  new  in  itself  it  is  not  patentable  because 
the  process  or  machine  used  to  produce  it  is 
new,  nor  can  it  be  patented  as  an  article 
made  by  such  process  or  machine.  Wooster 
V.  Calhoun,  (1873)  11  Blatchf.  (U.  S.)  215, 
30  Fed.  Cas.  No.  18,035;  Wood-Paper  Patent, 
(1874)  23  Wall.  (U.  S.)  566;  King  v.  Gallun, 
(1883)  109  U.  S.  102;  Giant  Powder  Co.  v. 
California  Powder  Works,  (1878)  98  U.  S. 
126;  Milligan  Glue  Co.  v.  Upton,  (1877)  97 
U.  S.  3;  Badische  Anilin,  etc.,  Fabrik  v. 
Kalle.  (1899)  94  Fed.  Rep.  163;  Holliday  v. 
Pickhardt,  (1887)  29  Fed.  Rep.  860;  Mac- 
Kay  V.  Jackman,  (1882)  12  Fed.  Rep.  618; 
Sawyer  v.  Bixby,  (1872)  9  Blatchf.  (U.  S.) 
361,  21  Fed.  Cas.  No.  12,398;  Draper  v.  Hud- 
son, (1873)  Holmes  (U.  S.)  208,  7  Fed.  Cas. 
No.  4,069. 
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Old  article.  —  If  an  article  be  old  it  cannot 
be  the  subject  of  a  patent  even  though  arti- 
ficially produced  for  the  first  time.  Badische 
Anilin,  etc.,  Fabrik  v.  Kalle,  (1899)  94  Fed. 
Kep.  163,  citing  Cochrane  v.  Badische  Anilin, 
etc.,  Fabrik,  (1884)  111  U.  S.  293. 

III.  Invention. 

Definition.  —  Invention  is  any  new  ar- 
rangement or  combination  of  old  or  new 
material  producing  a  new  and  useful  result. 
McCormick  v.  Sevmour,  15  Fed.  Cas.  No. 
8,725. 

It  is  the  indication  of  genius  and  Aie  pi'o- 
duction  of  a  new  idea.  New  York  Belting, 
etc.,  Co.  17.  Magowan,  (1886)  27  Fed.  Rep. 
362. 

It  is  the  intuitive  faculty  of  the  mind  put 
forth  in  search  for  new  results  or  new  meth- 
ods. Hollister  v.  Benedict,  etc.,  Mfg.  Co., 
(1885)  113  U.  S.  59;  Thompson  v.  Boisselier, 
(1885).  114  U.  S.  12. 

Invention  is  the  work  of  the  head  as  dis- 
tinguished from  the  work  of  the  hands. 
Blandy  v,  Griffith,  (1869)  3  Fish.  Pat.  Cas. 
609. 

Invention  in  the  sense  of  the  patent  law  is 
the  finding  out,  contriving,  or  creating  by  the 
action  of  the  intellect  of  something  not  ex- 
isting or  not  known  before.  Smith  v.  Nichols, 
(1874)  21  Wall.  (U.  S.)  118;  New  York 
Belting,  etc.,  Co.  t?.  Magowan,  (1886)  27  Fed. 
Rep.  362;  Ransom  v.  New  York,  (1856)  1 
Fish.  Pat.  Cas.  252. 

Necessity  of  invention.  —  It  is  not  enough 
that  a  thing  shall  be  new,  in  the  sense  that 
in  the  shape  or  form  in  which  it  is  produced 
it  shall  not  have  been  before  known  and  that 
it  shall  be  useful,  but  it  must,  under  the 
Constitution  and  statute,  amount  to  an  in- 
vention or  discovery.  Thompson  r.  Boisse- 
lier, (1885)  114  U.  S.  1.  For  long  list  of 
cases  see  title  Patents,  Am.  and  Eng.  Encyc. 
of  Law,  vol.  22,  p.  279. 

Ingenuity,  etc.,  without  invention.  —  There 
may  be  ingenuity,  novelty,  and  usefulness 
without  invention.  Leach  v.  Chandler,  (1885) 
24  Fed.  Rep.  791. 

Utility  without  invention.  —  That  which 
has  utility  but  not  invention  may  not  be 
patented.  Hill  i\  Wooster,  (1890)  132  U.  S. 
700;  Thompson  t?.  Boisselier,  (1885)  114  U. 
S.  1;  Leach  v.  Chandler,  (1885)  24  Fed.  Rep. 
791. 

Product  of  mechanical  skill.  —  A  patent 
may  not  be  obtained  for  the  product  of  mere 
mechanical  skill.  Phillips  v.  Detroit, 
(1884)  111  U.  S.  604;  Yale  Lock  Mfg.  Co.  v, 
Norwich  Nat.  Bank,  (1881)  19  Blatchf.  (IJ. 
S.)  123;  Perfection  Window  Cleaner  Co.  v, 
Bosley,  (1880)  9  Biss.  (U.  S.)  385,  2  Fed. 
Ilcp.  574;  Seymour  v.  Osborne,  (1871)  11 
Wall.  (U.  S.)  547;  Thomson  r.  U.  S.,  (1891) 
27  Ct.  CI.  61;  American  Patents  Co.  v.  De 
Beer,  (1893)  57  Fed.  Rep.  623;  Fuller,  etc., 
Co.  V.  Arlington,  (18!)2)  54  Fod.  Rep.  166; 
.fohnson  Co.  r.  Pacific  Rolling-Mills  Co., 
(1891)  47  Fed.  Rep.  586;  Peoria  Target  Co. 
V.  Cleveland  Target  Co.,  (1890)  47  Fod.  Rep. 
725;  Davis  v.  Parkman,  (1891)  45  Fed.  Rep. 
693;  Corbin  Cabinet  Lock  Co.  v.  Eagle  Lock 


Co.,  (1889)  37  Fed.  Rep.  338;  Sellers  r.  Cof- 
rode,  (1888)  35  Fed.  Rep.  131;  Washburn, 
etc.,  Mfg.  Co.  17.  Beat-Em-All  Barb-W'ire  Co^ 
(1888)  33  Fed.  Rep.  261;  Landesmann  r.  Jo- 
nasson.  (1887)  32  Fed.  Rep.  590;  Cooke  r. 
Globe  Files  Co.,  (1887)  31  Fed.  Rep.  43;  In- 
ternational Tooth   Crown   Co.   v.  Richmond, 

(1887)  30  Fed.  Rep.  775;  J.  L.  Mott  Iron- 
Works  V.  Skirm,  (1887)  30  Fed.  Rep.  621; 
Duesh  V,  A.  J.  Medlar  Co.,  (1887)  30  Fed- 
Rep.  619;  Willard  «?.  Cooper,  (1886)  28  Fed. 
Rep.  750;  Leach  r.  Chandler,  (1885)  24  Fed. 
Rep.  791;  Kappes  r.  Hartung,  (1885)  23 
Fed.  Rep.  187;  McMurray  t?.  Miller,  (1883, 
16  Fed.  Rep.  471;  National  Mfg.  Co.  r.  Myers, 
(1883)  15  Fed.  Rep.  237;  Ransom  v.  New 
York,  (1856)  1  Fish.  Pat.  Cas.  252;  Kirby 
t'.  Beardsley,  (1867)  3  Fish.  Pat.  Cas.  268; 
Larabee  v.  Cortlan,  (1851)  3  Fish.  Pat.  Cas. 
6,  Taney  (U.  S.)  180;  Haselden  r.  Ogden, 
(1868)  3  Fish.  Pat.  Cas.  378;  Stanley  Works 
t?.  Sargent,  (1871)  4  Fish.  Pat.  Cas.  443,  8 
Blatchf.  (U.  S.)  345;  Scott  Mfg.  Co.  r. 
Sayre,  8  N.  J.  L.  J.  331. 

Bsyond  ordinary  mechanical  skill.  —  The 
invention  for  which  a  patent  may  be  granted 
must  be  outside  of  the  ordinary  ^ill  of  those 
who  practice  the  art  to  which  the  invention 
belongs.  Landesmann  v,  Jonasson,  (1887) 
32  Fed.  Rep.  590. 

"  Mechanical  skill "  defined.  —  Mechanical 
skill  is  the  suggestion  of  common  experience 
which  arises  spontaneously  and  by  neces- 
sity of  common  reasoning  in  the  minds  of 
those  who  have  become  acquainted  with  the 
circumstances  with  which  they  have  to  deal. 
Hollister  v.  Benedict,  etc.,  Mfg.  Co.,  (1885) 
113  U.  S.  59. 

^  It  is  doing  what  would  suggest  itself  to 
the  common  mind.  King  v.  Gallun,  (1883) 
109  U.  S.  101. 

It  consists  of  the  modification  of  an  in- 
ventive idea  and  making  it  more  practical. 
New  York  Belting,  etc.,  Co.  v,  Magowan, 
(1886)   27  Fed.  Rep.  362. 

Mechanical  skill  and  invention  distin- 
guished. —  Whatever,  having  in  view  the  en- 
tire prior  state  of  the  art,  would  readily 
occur  to  any  person  skilled  in  the  art  is 
mere  mechanical  skill  as  distinguished  from 
patentable  invention.  Haughey  v.  Lee. 
(1894)  151  U.  S.  282;  Wollensak  r.  Sargent, 
(1894)  151  U.  S.  221;  International  Tooth 
Crown  Co.  v.  Gaylord,  (1891)  140  U.  S.  55; 
Royer  v.  Roth,  (1889)  132  U.  S.  201;  Watson 
V.  Cincinnati,  etxi.,  R.  Co.,  (1889)  132  U.  S. 
161;  American  Road  Mach.  Co.  v,  Pennock. 
etc.,  Co.,  (1896)  164  U.  S.  26;  Corbin  Cabinet 
Lock  Co.  i\  Eagle  Lock  Co.,  ( 1893)  150  U.  S. 
38;  Brigham  v.  Coffin,  (1893)  149  U.  S.  557; 
Underwood  r.  Gerber,  (1893)  149  U.  S.  224; 
Duer  r.  Corbin  Cabinet  Lock  Co.,  (1893)  149 
U.  S.  216;  Adams  v.  Bellaire  Stamping  Co., 
(1891)  141  U.  S.  541;  Butler  v.  Steckel. 
(1890)    137  U.  S.  21;   Munson  v.  New  York, 

(1888)  124  U.  S.  601;  Gardner  v.  Herx, 
(1886)  lis  Li.  S.  193:  Ihompson  r.  Boisse- 
lier, (1885)  114  U.  S.  1;  Blake  r.  San 
Francisco,  (1885)  113  U.  S.  683;  Morris  r. 
McMillin,  (1884)  112  U.  S.  244;  Double- 
Pointed  Tack  Co.  V.  Two  Rivers  Mfg.  Co., 
(1883)   109  U.  S.  117;  Slawson  v.  Grand  St. 
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R.  Co.,  (1882)  107  U.  S.  649;  Webster  Loom 
Co.  r.  Higgins,  (1881)  105  U.  S.  691;  Vinton 
p    Hamilton,  (1881)  104  U.  S.  485;  Pearce  i;. 
Mulford,  (1880)  102  U.  S.  112;  Cawood  Pat- 
ent,  (1870)   94  U.  S.  703;   Dunbar  v.  Myers, 
(1876)  94  U,  S,  187;  Phillips  v.  Page,  (1860) 
24   How.    (U.   S.)    164;    Hotchkiss  v.  Green- 
wood, (1850)   11  How.   (U.  S.)  248;  Smith  l?. 
Nichols,  (1874)  21  Wall.  (U.  S.)  112;  Tucker 
V,  Spalding,    (1871)    13  Wall.    (U.   S.)   453; 
Larabee  v.  Cortlan,    (1851)    Taney    (U.   S.) 
180;    Thomson-Houston  Electric  Co.>  v.  Nas- 
sau Electric  R.  Co.,  (C.  C.  A.  1901)  107  Fed. 
Rep.  277;  Pelzer  V.  Dale  Co.,  (C.  C.  A.  1901) 
106.  Fed.  Rep.  989,  affirmed  (1900)   103  Fed. 
Rep.  494;  Johnston  v.  Woodbury,  (1899)   96 
Fed.  Rep.  421;  Stover  Mfg.  Co.  v.  Mast,   (C. 
C.    A.    1898)    89    Fed.    Rep.    333,    reversing 
(1897)   85  Fed.  Rep.  782;  Union  Gas-Engine 
Co.  r.  Doak,    (1898)    88  Fed.  Rep.  86;    Na- 
tional  Co.  V.  Belcher,    (1895)   68  Fed.  Rep. 
665;  Electric  R.  Co.  v,  Jamaica,  etc.,  R.  Co., 
(1894)  61  Fed.  Rep.  665;  Newark  Watch-Case 
Material  Co.  r.  Wilmot,  etc.,  Mfg.  Co.,  ( 1894) 
tK)    Fed.   Rep.    614;    Bainbridge   v.    Kitchell 
Embossing   Co.,    (1893)    57    Fed.   Rep.    213; 
Johnson  Co.  v.  Tidewater  Steel  Works,    (C. 
C.  A.    1893)    56  Fed.  Rep.  43;    Kaestner  v. 
National  Brewing  Co.,   (1893)   54  Fed.  Rep. 
715;  Featherstone  t?.  George  R.  Bidwell  Cycle 
Co.,    (1892)   53  Fed.  Rep.   113;  Williams  17. 
Goodyear  Metallic  Rubber  Shoe  Co.,   (1892) 
49    Fed.    Rep.    245;    Peoria    Target    Co.    v. 
Cleveland   Target  Co.,    (1890)   47   Fed.  Rep. 
725;   Potts  r.  Creager,   (1891)   44  Fed.  Rep. 
b80;    American   Split- Feather   Duster  Co.  v. 
Levy,  (1890)  43  Fed.  Rep.  381;  Root  v.  Sioux 
City  Cable  R.  Co.,  (1890)  42  Fed.  Rep.  412; 
Gates  Iron  Works  v.  Fraser,  (1890)  42  Fed. 
Rep.    49;    Royer    v,    Schultz    Belting    Co., 
(1889)  40  Fed.  Rep.  160;  Travers  v.  Buckley, 
(1889)    39  Fed.  Rep.  605;    Norton  v,  Cary, 
(1889)    39   Fed.   Rep.   544;    Royer  v.  King, 
(1888)   36  Fed.  Rep.  899;  Travers  v.  Boston 
Hammock  Spreader  Co.,  (1888)  35  Fed.  Rep. 
133;  New  Jersey  Mfg.  Co.  v.  Cooper,  (1888) 
34   Fed.    Rep.    321;    Matthews    v.    Iron-CJlad 
Mfg.  Co.,   (1888)  33  Fed.  Rep.  350;   West  v. 
Rae,    (1887)    33  Fed.   Rep.   45;    La   Rue   v. 
Western  Electric   CJo.,    (1887)    31   Fed.  Rep. 
80;  Cooke  v.  Globe  Files  Co.,  (1887)   31  Fed. 
Rep.   43;    Cluett  v.  Claflin,    (1887)    30   Fed. 
Rep.  921;  Cluett  v.  Mack,  (1887)  30  Fed.  Rep. 
924;    Eastern    Paper-Bag    Co.    i;.    Standard 
Paper-Bag    Co.,     (1887)     30    Fed.    Rep.    63; 
Leach  v.  Chandler,  (1885)  24  Fed.  Rep.  791; 
New  York  Bung,  etc.,  Co.  v.  Doelger,   (1885) 
23  Fed.  Rep.  191;  Kappes  v.  Hartung,  (1885) 
23    Fed.    Rep.    187;    National    Mfg.    Co.    t?. 
Myers,   (1883)   15  Fed.  Rep.  237. 

Conception  not  development.  —  Invention 
is  the  conception,  not  the  Anal  development. 
Adams  v.  Edwards,  (1848)  1  Fish  Pat.  Cas. 
1,  1  Fed.  Cas.  No.  53. 

Study,  effort,  and  experiment  do  not  neces- 
sarily amount  to  invention.  Butler  r. 
Steckel,    (1890)    137  U.  S.  21. 

Mere  improvement.  —  There  must  be  some- 
thing more  than  mere  improvement  to  con- 
stitute invention.  Western  Electric  Mfg.  Co. 
V.  Ansonia  Brass,  etc.,  Co.,  (1885)  114  U.  S. 
447;  Double- Pointed  Tack  Co.  v.  Two  River?* 


Mfg.  Co.,  (1883)  109  U.  S.  117;  Slawson  v. 
Grand  St.  R.  Co.,  (1882)  107  U.  S.  653; 
Packing  Co.  Cases,  (1881)  105  U.  S.  571; 
Guidet  17.  Brooklyn,  (1881)  105  U.  S.  550; 
Pearce  v.  Mulford,  (1880)  102  U.  8.  112; 
Stimpson  v.  Woodman,  (1809)  10  Wall.  (U. 
S.)  117;  Shoe  i\  Gimbel,  (1899)  96  Fed. 
Rep.  96;  Grain-Drill  Manufacturers'  Co.  V. 
Hart,  (1886)   28  Fed.  Rep.  367. 

Superiority  or  excellence  of  workmanship 
is  not  invention.  Davis  r.  Fredericks,  (1884) 
19  Fed.  Rep.  99;  International  Tooth  Crown 
Co.  V.  Gaylord,  (1891)  140  U.  S.  55;  Beatty 
t.  Hodges,  (1881)   19  Blatchf.  (U.  S.)   381. 

Perfection  of  workmanship  is  not  patent- 
able. Reckendorfer  v.  Faber,  (1876)  92  U. 
S.  357;  Rubber-Tip  Pencil  Co.  v.  Howard, 
(1874)  20  Wall.   (U.  S.)  498. 

Economy  of  space  and  cost.  —  It  is  not  in- 
vention to  make  an  arrangement  economizing 
space  and  cheapening  construction.  Knox 
I'.  Murtha,   (1871)  9  Blatchf.  (U.  S.)  205. 

An  invention  in  mechanics  consists  not  in 
the  discovery  of  new  principles  but  in  new 
combinations  of  old  principles.  Tyler  v. 
Deval,  ( 1848)  24  Fed.  Cas.  No.  14,307. 

Mechanical  superiority.  —  The  fact  that  an 
article  is  mechanically  better  than  any  pre- 
ceding it  doe^  not  make  it  patentaole. 
Gardner  v.  Herz,   (1886)  118  U.  S.  180. 

Mere  mechanical  adjustment  is  not  patent- 
able invention.  Hartford  Woven  Wire  Mat- 
tress Co.  V.  Peerless  Wire  Mattress  Co., 
(1885)  23  Fed.  Rep.  587;  Fraser  v.  Gates 
Iron  Works,  (C.  C.  A.  1898)  85  Fed.  Rep. 
441. 

The  increase  of  speed  of  an  operation  is 
not  invention.  International  Tooth  Crown 
Co.  17.  Gaylord,  (1891)   140  U.  S.  55. 

Applying  known  processss  to  new  and  use- 
ful purposes  is  invention.  Pacific  Contract- 
ing Co.  17.  Southern  California  Bituminous 
Paving  Co.,  (1891)  48  Fed.  Rep.  300. 

Good  selection  from  known  materials  does 
not  amount  to  invention.  Babcock,  etc.,  Co. 
17.  Pioneer  Iron  Works,  (1888)  34  Fed.  Rep. 
338. 

A  change  of  weU-known  material  alone  is 
not  invention.  Gardner  v.  Herz,  (1886)  118 
y.  S.  180;  Fruit-Cleaning  Co.  v.  Fresno  Home 
Packing  Co.,   (1899)   94  Fed.  Rep.  845. 

But  this  does  not  apply  to  a  patent  for  a 
new  material  to  be  used  in  making  an  old 
article.  Celluloid  Mfg.  Co.  v.  American 
Zylonite  Co.,   (1888)    35  Fed.  Rep.  417. 

The  use  of  old  material  in  an  old  way  to 
accomplish  an  old  result  is  not  invention. 
Celluloid  Mfg.  Co.  v.  Tower,  (1885)  26  Fed. 
Rep.  451. 

Developing  known  qualities.  —  The  de- 
velopment in  a  sub-class  or  new  species  of 
known  general  qualities  belonging  to  that 
class  does  not  constitute  invention.  Milligan 
Glue  Co.  r.  Upton,   (1877)   97  U.  S.  3. 

The  degree  of  inventive  skill  exercised  is  < 
immaterial.  Washburn,  etc.,  Mfg.  Co.  r. 
Haish,  (1880)  4  Fed.  Rep.  900;  Potter  r. 
Holland,  (1858)  1  Fish.  Pat.  Cas.  382; 
Clark  Patent  Steam,  etc.,  Regulator  Co.  r. 
Copeland,  (1862)  2  Fish.  Pat.  Cas.  221,  5 
Fed.  Caa.  No.  2,866. 

But  it  must  be  more  than   the  "  shadow 
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or  shade  of  an  idea."  Atlantic  Works  v. 
Brady,  (1882)  107  U.  S.  192;  Perry  v.  Co- 
operative Foundry  Co.,  (1882)  12  Fed.  Rep. 
149. 

Little  invention  involved.  —  A  device  that 
is  new  and  useful  although  involving  but 
little  invention  is  patentable.  H.  Tibbe,  etc., 
Mfg.  Co.  V.  Lamparter,  (1892)  61  Fea.  Rep. 
763;  H.  Tibbe,  etc.,  Mfg.  Co.  v.  Heineken, 
(1890)  43  Fed.  Rep.  75;  Fryer  v.  Mutual  L. 
Ina  Co.,  (1887)  30  Fed.  Rep.  787;  In  re 
Smith,  (1863)  MacA.  Pat.  Cas.  265,  22  Fed. 
Cas.  No.  12,982;  Potter  v.  Holland,  (1868) 
4  Blatchf.  (U.  S.)  238,  19  Fed.  Cas.  No.  11,- 
330;  Middletown  Tool  Co.  v.  Judd,  (1867)  3 
Fish.  Pat.  Cas.  141,  17  Fed.  Cas.  No.  9,536. 

The  amount  of  labor  or  thought  necessary 
to  produce  an  invention  is  not  material. 
Stewart  v.  Mahoney,  (1879)  5  Fed.  Rep.  302; 
Magic  Ruffle  Co.  v.  Douglass,  (1863)  2  Fish. 
Pat.  Cas.  330;  Many  v.  Sizer,  (1849)  1  Fish. 
Pat.  Cas.  17;  Carr  r.  Rice,  (1856)  1  Fish.  Pat 
Cas.  198. 

An  accidental  discovery  is  patentable  if  the 
device  involves  the  exercise  of  the  inventive 
faculties.  Liardet  v.  Johnson,  (1778)  1 
Webst.  Pat.  Cas.  54;  Crane  v.  Price,  (1842) 
1  Webst.  Pat.  Cas.  411 ;  Badische  Anilin,  etc., 
Fabrik  v.  Cochrane,  (1879)  1  a  Blatchf .  (U.  S.) 
165;  Stephens  v.  Salisbury,  (1855)  MacA. 
Pat.  Cas.  379,  22  Fed.  Cas.  No.  13,369;  In  re 
Everson,  (1866)  MacA.  Pat.  Cas.  406,  8  Fed. 
Cas.  No.  4,580. 

The  simplicity  or  obviousness  of  a  device 
is  not  necessarily  a  bar  to  a  patent.  Web- 
ster Loom  Co.  V,  Higgins,  (1881)  106  U.  S. 
691;  Ryan  v,  Goodwin,  (1839)  3  Sumn.  (U.  S.) 
614;  Wilkins  Shoe-Button  Fastener  Co.  t?. 
Webb,  (1898)  89  Fed.  Rep.  982;  Johnson  v. 
Brooklyn  Heights  R.  Co.,  (1896)  75  Fed.  Rep. 
668;  Thomson  v.  Citizen's  Nat.  Bank,  (C  C. 
A.  1892)  63  Fed.  Rep.  260,  distinguishing 
Hollister  v,  Benedict,  etc.,  Mfg.  Co.,  (1886) 
113  U.  S.  72;  Palmer  v.  Johnston,  (1888)  34 
Fed.  Rep.  336;  Cohansey  Glass  Mfg.  Co.  v. 
Wharton,  (1886)  28  Fed.  Rep.  189;  In  re 
Smith,  (1853)  MacA.  Pat.  Cas.  255,  22  Fed. 
Cas.  No.  12,982. 

Change  of  size  or  proportion.  —  It  is  not  a 
patentable  invention  to  change  the  size  or 
proportions  of  devices  or  machines,  and  leav- 
ing the  construction  and  principles  the  same. 
American  Road  Mach.  Co.  v.  Pennock,  etc., 
Co.,  (1896)  164  U.  S.  26;  Morgan  Envelope 
Co.  V.  Albany  Perforated  Wrapping  Paper 
Co.,  (1894)  152  U.  S.  425;  French  v.  Carter, 
(1890)  137  U.  S.  239;  Peters  v.  Active  Mfg. 
Co.,  (1889)  129  U.  S.  530;  Pomace  Holder  Co. 
V.  Ferguson,  (1886)  119  U.  S.  335;  Estey  t?. 
Burdett,  (1884)  109  U.  S.  633;  Woodbury 
Patent  Planing-Mach.  Co.  r.  Keith,  (1880) 
101  U.  S.  479;  Milligan  Glue  Co.  v,  Upton. 
'1877)  97  U.  S.  3;  Dunbar  v.  Myers,  (1876) 
94  U.  S.  197;  Dalton  v.  Jennings,  (1876)  93 
U.  S.  271;  Phillips  r.  Page,  (1860)  24  How. 
(U.  e'.)  164;  Smith  v.  Nichols,  (1874)  21 
Wall.  (U.  S.)  112;  Day  v.  Bankers',  etc.,  Tel. 
Co.,  '1872)  9  Blatchf.  (U.  S.)  345;  Montross 
V.  Bullard,  (1886)  27  Fed.  Rep.  64;  Thebe- 
rath  h.  Rubber,  etc..  Harness  Trimming  Co., 
(IS-Ai)  15  Fed.  Rep.  246;  Flood  v.  Hicks, 
(1869)   2  Biss.   (U.  S.)    109,  9  Fed.  Cas.    No. 


4,877;  Ck)nover  v.  Dohnnan,  (1868)  6  Blatchf. 
(U.S,)  60,  6  Fed.  Cas.  No.  3,120;  Cone  c.  Mor- 
gan Envelope  Co.,  (1879)  4  B.  &  A.  Pat  (>s. 
107,  3  Fed.  Cas.  No.  3,096;  Cahoon  v.  Ring, 
(1861)  1  Cliff.  (U.  S.)  592,  4  Fed.  Cas.  Na 
2,292;  Double  Pointed  Tack  Co.  v.  Two 
Rivers  Mfg.  Co.,  (1880)  3  Fed.  Rep.  26;  Filley 
V.  Littlefield,  (1885)  25  Fed.  Rep.  282;  Carter 
V,  Messinger,  (1873)  11  Blatchf.  (U.  S.)  34: 
Van  Camp  v.  Maryland  Pavement  Co.,  (1888) 
34  Fed  Rep.  740;  Preston  v.  Manard,  (1S86) 
116  U.  S.  661;  Perry  v.  Ck)-operative  Foundry 
Co.,  (1882)  12  Fed.  Rep.  436. 

New  effect  by  change  in  size.  —  There  may 
be  a  new  effect  caused  by  a  change  in  size  or 
proportion  which  will  involve  a  patentable 
invention.  Dunbar  v.  Mvers,  (1876)  94  U.  S. 
197;  Phillips  v.  Page,  (1860)  24  How.  (U.  S.) 
164;  Sewing-Mach.  Co.  V.  Frame,  (1884)  24 
Fed.  Rep.  596;  Bruce  v.  Marder,  (1882)  10 
Fed.  Rep.  750;  Thatcher  Heating  Co.  f?.  Car- 
bon Stove  Co.,  (1878)  4  B.  &  A.  Pat.  Cas.  68; 
In  re  Walsh,  (1867)  MacA.  Pat.  Cas.  530,  29 
Fed.  Cas.  No.  17,112;  In  re  Fultz,  (1853) 
MacA.  Pat.  Cas.  178,  9  Fed.  Cas.  No.  6.156; 
Emerson  i'.  Howe,   (1881)   8  Fed.  Rep.  327. 

Changa  in  quantity,  quality,  or  convenience. 
—  An  improvement  or  change  in  degree  of  the 
quantity  or  quality  of  a  product  or  in  the 
convenience  of  a  device  is  not  a  patentable 
invention.  Risdon  Iron,  etc.,  VVorks  r. 
Medart,  (1895)  158  U.  S.  68;  Wright  r. 
Yuengling,  (1894)  155  U.  S.  47;  Sargent  t 
Covert,  (1894)  162  U.  S.  516;  Morgan  En 
velope.Co.  v,  Albany  Perforated  Wrapj^ns 
Paper  Co.,  (1894)  152  U.  S.  425;  Gran  r 
Walter,  (1893)  148  U.  S.  647;  Ansonia  Bns> 
etc.,  Co.  r.  Electrical  Supply  Co.,  (1892)  W 
U.  S.  11,  (1887)  32  Fed.  Rep.  81;  Gandv  r 
Main  Belting  Co.,  (1892)  143  U.  S.  687;  Con 
solidated  Roller  Mill  Co  f.  Walker,  (1891) 
138  U.  S.  124;  Busell  Trimmer  Co.  v.  Stevens, 
(1890)  137  U.  S.  423;  French  r.  Carter,  (IHOO) 
137  U.  S.  239;  Burt  v.  Evory,  (1890)  133  U. 
S.  349;  Brush  v,  Condit,  (1889)  132  U.  S.  39; 
Guidet  V.  Brooklyn,  (1881)  106  U.  S.  550; 
Stow  V.  Chicago,  (1881)  104  U.  S.  547;  Crouch 
t?.  Roemner,  (1880)  103  U.  S.  797;  Phillips  r. 
Page,  (1860)  24  How.  (U.  S.)  164;  Hotchkiss 
V.  Greenwood,  (1850)  11  How.  (U.  S.)  248; 
Smith  V.  Nichols,  (1874)  21  Wall.  (U.  S.) 
112;  Lappin  Brake-Shoe  Co.  v.  Coming 
Brake-Shoe  Co.,  (C.  C.  A.  1900)  99  Fed.  Rep. 
1004;  Thomson -Houston  Electric  Co.  v.  Nas- 
sau Electric  R.  Co.,  (1899)  98  Fed.  Kep.  105; 
Interior  Lumber  Co.  v.  Perkins,  (G  C.  A. 
1897)  80  Fed.  Rep.  528;  Eastman  Co.  r.  Getz, 
(1896)  77  Fed.  Rep.  412;  Philadelphia  Kov- 
elty  Mfg.  Co.  v.  Weeks,  (C.  C.  A.  1894)  61 
Fed.  Rep.  405;  Curtis  v.  Overman  Wheel  Co., 
(C.  C.  A.  1893)  58  Fed.  Rep.  784,  reversing 
(1892)  53  Fed.  Rep.  247;  Williams  v.  Good- 
year Metallic  Rubber  Shoe  Ca,  (C.  C.  A. 
1893)  54  Fed.  Rep.  498;  Wood  v.  Packer, 
(1883)  17'  Fed.  Rep.  650;  Hatch  v.  Moffitt, 
( 1883 )  16  Fed.  Rep.  262 ;  Theberath  v.  Rubber, 
etc.,  Harness  Trimming  Co.,  (1883)  15  Fed. 
Rep.  240;  Perry  v.  Co-operative  Foundry  Co., 
(1882)  12  Fed.  Rep.  149;  Wooster  v.  Calhoira, 
(1873)  11  Blatchf.  (U.  S.)  215,  30  Fed.  Gas. 
Xo.  18.035;  Murphy  V.  Trenton  Rubber  Co., 
14  N.  J.  L.  J.  172. 
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Old  result  in  better  way.  —  An  arrange- 
ment of  mechanical  operations  that  produces 
an  old  result  in  an  easier  and  better  manner 
is  generally  patentable.  Cochrane  v.  Deener, 
(1876)  94  U.  S.  789;  Telephone  Cases,  (18S8) 
126  U.  S.  1;  Hake  v.  Brown,  (1889)  47  Pat. 
Off.  Gaz.  1071. 

Old  idea  cairied  forward.  —  The  carrying 
forward  of  an  old  idea  or  the  extension  of  its 
application,  although  better  results  may  en- 
sue, is  not  invention.     Market  St.  Cable  R. 
Co.  V.  Rowley,  (1895)   155  U.  S.  621;  Wright 
r.  Yueogling,    (1894)    165  U.  S.  47;   Belding 
Mfg.  Co.  V,  Challenge  Com  Planter  Co.,  (1894) 
152  U.  S.  100;  Grant  v.  Walter,  (1893)  148  U. 
8.    547;     Consolidated    Roller    Mill    Co.    v. 
Walker,  (1891)  138  U.  &  124;  Busell  Trimmer 
Co.  V.  Stevens,  (1890)   137  U.  S.  435;  Dunbar 
r.  Myers,    (1876)    94  U.   S.  199;   Roberts  v. 
Ryer,  (1875)  91  U.  S.  150;  Smith  v,  Nichols, 
(1874)  21  Wall.  (U.  S.)  112;  Dodge  Mfg.  Co. 
17.  Ohio  Valley  Pulley  Works,  (1899)  101  Fed. 
Rep.  584;  Talbot  v.  Fear,  (C.  C.  A.  1898)  89 
Fed.   Rep.   197;    Soehner   v.  Favorite   Stove, 
etc,  Co.,   (C.  C.  A.  1897)   84  Fed.  Rep.  182; 
Gibbon  r.  Loewer  Sole- Rounder  Co.,  (C.  C.  A. 
1897)   79  Fed.  Rep.  325;  Ferris  v.  Batcheller, 
(1896)    70  Fed.  Rop.  714;    Sawyer  v.  Miller, 
(1882)  12  Fed.  Rep.  725;  Guidet  i;.  Brooklyn, 
(1881)  105  U.  S.  55a 

Improvement  in  degree.  —  The  mere  carry- 
ing forward  of  an  original  conception,  result- 
ing in  an  improvement  in  degree  simply,  is 
not  invention.  Burt  v,  Evory,  (1890)  133  U. 
S.  349;  Ck)nsolidated  Roller-Mill  Co.  v. 
Walker,  (1890)  43  Fed.  Rep.  575;  Front  Rank 
Steel  Furnace  Co  v.  Wrought  Iron  Range  Co., 
(1894)  63  Fed.  Rep.  995. 

Where  the  advance  toward  perfection  in  an 
art  consists  of  many  intermediate  steps,  and 
several  inventors  form  different  combinations 
or  improvements  which  score  decided  ad- 
vances in  the  art  and  accomplish  the  desired 
result  with  varying  degrees  of  success,  each 
is  entitled  to  his  ovm  combination  so  long  as 
it  differs  from  those  of  its  competitors  and 
does  not  include  theirs.  Ide  v,  Trorlicht, 
etc..  Carpet  Co.,  (C.  C.  A.  1902)  116  Fed.  Rep. 

137. 

Change  in  form,  etc.  —  Merely  improving 
the  conception  of  another  by  change  in  form, 
proportion,  or  degree  is  not  such  an  invention 
as  will  sustain  a  patent.  Theberath  v.  Rubber, 
etc..  Harness  Trimming  Co.,  (1883)  15  Fed. 
Rep.  246;  Worswick  Mfg.  CJo.  v.  Kansas  City, 
(1889)  38  Fed.  Rep.  239;  McCarty  v.  Lehigh 
Valley  R.  Co.,  (1895)  160  U.  S.  110;  French  v. 
Carter,  (1890)  137  U.  S.  239;  Howard  t?.  De- 
troit Stove  Works,  (1893)  150  U.  S.  164;  Dun- 
bar r.  Myers,  (1876)  94  U.  S.  199;  Hall  v. 
Wiles,  (1851)  2  Blatchf.  (U.  S.)  194;  Burdett 
r.  Estey,  (1878)  15  Blatchf.  (U.  S.)  349; 
(KReUly  r.  Morse,  (1863)  15  How.  (U.  S.)  62; 
Winans  v.  Denmead,  (1863)  15  How.  (U.  S.) 
330;  Smith  v.  Nichols,  (1874)  21  Wall.  (U.  S.) 
112;  Goss  Printing  Press  Co.  v.  Scott,  (C.  C. 
A.  1901)  108  Fed.  Rep.  253;  Dodge  Mfg.  Co. 
V.  Ohio  Valley  Pulley  Works,  (1899)  101  Fed. 
Rep.  684;  Johnston  v.  Woodbury,  (1899)  90 
Fed.  Rep.  421;  Way  v.  McClarin,  (C.  C.  A. 
1899)  96  Fed.  Rep.  416;  Penfield  v.  Chambers 
Bros.  Co.,  (C.  C.  A.  1899)  92  Fed.  Rep.  630; 
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Lettelier  v.  Mann,   (1899)  91  Fed.  Rep.  909; 
Stovtx  Mfg.  Co.  V.  Mast,  (C.  C.  A.)   1898)  89 
Fed.  Rep.  333;    Lovell  v.  Johnson,   (1897)   82 
Fed.  Rep.  206;  Olmsted  V.  Andrews,  (C.  C.  A. 
1897)    77    Fed.   Rep.    835;    Union    Paper-Bag 
Mach.  Co.  V.  Waterbury,  (1893)  58  Fed.  Rep. 
566;   Flood  v.  Hicks,    (1869)   2  Biss.   (U.  S.) 
169;   Ooss  V.  Union  Metallic  Fastening  Co., 
(1886)    29   Fed.    Rep.    293;    Dennis    v.   Eddy, 
(1871)  4  Fish.  Pat.  Cas.  423;  Smith  v.  Thom- 
son, (1889)  38  Fed.  Rep.  604;  Boyd  v,  Janes- 
ville  Hay  Tool  Co.,  (1888)  37  Fed.  Rep.  887; 
McCarthy  v.  Clark,  (1888)  35  Fed.  Rep.  360; 
Travers   v.   Boston   Hammock   Spreader  CJo., 
(1888)    35  Fed.  Rep.  133;    Pope  Mfg.  Co.   V, 
Gormully,  etc.,  Mfg.  Co.,  (1888)  34  Fed.  Rep. 
885;  Hatch   v.   Moffitt,    (1883)    16   Fed.   Rep. 
252;  In  re  Nutting,   (1856)  MacA.  Pat.  Cas. 
456,  18  Fed.  Cas.  No.  10,386;  Evans  v.  Eaton, 
(1816)  Pet.  (C.  C.)  322,  8  Fed.  Cas.  No.  4,659; 
Ex  p.Chatfield,  (1859)  6  Fed.  Cas.  No.  2,631a. 
A  change   in  form   is  not  patentable,  al- 
though it  may  be  a  mechanical  improvement 
and    may    render    the    device    more    useful. 
Smith   V,  Pearce,    (1840)   2  McLean    (U.   S.) 
176;  Evans  v.  Eaton,  (1818)  3  Wash.  (U.  S.) 
443,  1  Robb  Pat  Cas.  193;  Lettelier  v.  Mann, 
(1899)  91  Fed.  Rep.  909;  Curtis  v.  Overman 
Wheel  Co.,  (C.  C.  A.  1893)  68  Fed.  Rep.  784; 
In  re  Draper,  (1897)  lOApp.Cas.  (D.  C.)  645. 
Sufficiant  invention  by  change  of  form. — 
But  where  such  changes  in  form  introduce  and 
use  other  mechanical  principles  or  other  nat- 
ural  powers   or  a   new  mode   of   operation, 
and  a  new  and  useful  result  is  obtained,  it  is 
sufficient  invention  for  a  patent.     Winans  v. 
Denmead,  (1863)  16  How.  (U.  S.)  330;  Davis 
V,  Palmer,  (1827)  2  Brock.  (U.  S.)  298;  Aiken 
V,  Dolan,  (1867)  3  Fish.  Pat.  Cas.  197,  1  Fed. 
Cas.  No.  110;  Evans  v,  Eaton,  (1818)  3  Wash. 
(U.  S.)  443,  1  Robb  Pat.  Cas.  193;  Hancock 
Inspirator  Co.  v.  Jenks,  (1884)  21  Fed.  Rep. 
91L 

Changing  form  with  new  result.  —  A 
change  in  form  which  successfully  results  in 
something  not  before  accomplished  in  a  sim- 
ilar way  in  the  art  to  which  it  is  applied  or 
in  any  other  is  patentable.  Isaacs  v.  Abrams, 
(1878)  3  B.  &  A.  Pat.  Cas.  610,  13  Fed.  Cas. 
No.  7,096;  Rose  v.  Hirsh,  (C.  C.  A.  1896)  77 
Fed.  Rep.  469. 

Where  form  is  the  substance  of  the  inven- 
tion, change  of  form  may  be  patentable,  as 
such  change  involves  invention.  Dennis  t?. 
Eddy,  (1871)  4  Fish.  Pat.  Cas.  423;  New 
York  Bung,  etc.,  Co.  v.  Hoffman,  (1881)  9  Fed. 
Rep.  199;  Parham  v.  American  Buttonhole, 
etc.,  Co.,  (1871)  4  Fish.  Pat.  Cas.  468;  Palmer 
V.  Johnston,  (1888)  34  Fed.  Rep.  336. 

In  Winans  r.  Denmead,  (1853)  15  How.  (U. 
S.)  330,  it  was  said  by  Mr.  Justice  Curtis 
that  "  patentable  improvements  in  machinery 
are  almost  always  made  by  changing  some 
one  or  more  forms  of  one  or  more  parts,  and 
thereby  introducing  some  mechanical  prin- 
ciple or  mode  of  action  not  previously  exist- 
ing in  the  machine,  and  so  securing  a  new  or 
improved  result." 

A  change  in  the  location  and  arrangement 
of  parts  obtaining  no  function  or  result  other 
than  that  produced  by  the  old  arrangement 
is   not   invention.     Ide   v.   Ball   Engine   Co., 

433  Volume  V. 


Letten  Ffttont. 


PA  TENTS. 


B.  8.  Me.  4Me. 


(1893)  149  U.  S.  550;  Burt  t?.  Evory,  (1890) 
133  U.  S.  349;  Hartshorn  v,  Saginaw  Barrel 
Co.,  (1887)  119  U.  S.  664;  Atlantic  Works  v, 
Brady,  (1882)  107  U.  S.  192;  Swaine,  etc., 
Mfg.  Co.  V,  Ladd,  (1880)  102  U.  S.  408;  Sey- 
mour V.  Osborne,  (1869)  3  Fish.  Pat.  Cas.  665; 
Dederick  v.  Whitman  Agricultural  Co.,  (1886) 
26  Fed.  Rep.  763;  Dane  v.  Illinois  Mfg.  Co., 
(1872)  6  Fish.  Pat.  Cas.  124;  Needhani  v. 
Washburn,  (1874)  1  B.  &  A.  Pat.  Cas.  537; 
Tifft  17.  Sharp,  (1880)  18  Blatchf.  (U.  S.) 
138,  10  Fed.  Rep.  673;  Belt  v.  Crittenden, 
(1880)  5  B.  &  A.  Pat.  Cas.  131;  Munson  v. 
New  York,  (1888)  124  U.  S.  601;  Stephenson 
t?.  Brooklyn  Cross-Town  R.  Co.,  (1881)  14 
Fed.  Rep.  457;  Adams  v.  Bellaire  Stamping 
Co.,  (1886)  28  Fed.  Rep.  360;  Thomas  Roberts 
Stevenson  Co.  v.  McFassell,  (1898)  88  Fed. 
Rep.  278;  Reed  v.  Pomeroy,  (1895)  71  Fed. 
Rep.  299;  Stutz  V.  Robson,  (1893)  54  Fed. 
Rep.  506;  Abbott  Mach.  Co.  v.  Bonn,  (1892) 
51  Fed.  Rep.  223;  Mann's  Boudoir  Car  Co.  v. 
Monarch  Parlor  Sleeping  Car  Co.,  (1888)  34 
Fed.  Rep.  130;  Hancock  Inspirator  Co.  I7. 
Lally,  (1886)  27  Fed.  Rep.  88;  Phipps  v.  Yost, 
(1886)  26  Fed.  Rep.  447;  Clark  Pomace- 
Holder  Co.  V.  Ferguson,  (1883)  17  Fed.  Rep. 
79;  Blanchard's  Gun- Stock  Turning  Factory 
t?.  Warner,  (1848)  1  Blatchf.  (U.  S.)  258,  3 
Fed.  Caa  No.  1,521. 

Such  alteration  or  modification  is  not  aided 
by  the  fact  that  one  of  the  parts  thus  trans- 
posed performs  a  double  function,  if  the  same 
device  has  been  used  before  to  perform  the 
same  functions  separately.  Adams  v.  Bel- 
laire Stamping  Co.,  (1886)  28  Fed.  Rep.  360. 

A  change  in  the  arrangement  and  construc- 
tion is  not  substantial  imless  there  is  em- 
bodied in  it  over  and  beyond  the  skill  of  the 
mechanic  that  inventive  element  of  the  mind 
which  is  to  be  found  in  every  machine  or  im- 
provement that  is  the  proper  subject  of  a 
patent  Tatham  v.  Le  Roy,  (1852)  2  Blatchf. 
(U.  S.)  474. 

Mere  adjustability  of  parts  of  a  mechanism 
or  combination  is  not  sufficient  ground  for 
the  issuance  of  a  patent.  Willcox,  etc.,  Sew- 
ing-Mach.  Co.  v.  Industrial  Mfg.  Co.,  (1901) 
110  Fed.  Rep.  210. 

The  change  in  the  sequence  of  operations 
previously  known  does  not  constitute  inven- 
tion. Union  Paper-Bag  Mach.  Co.  v.  Water- 
bury,  (C.  C.  A.  1895)  70  Fed.  Rep.  240. 

Change  in  location  requiring  mvention. — 
A  change  in  the  location  or  arrangement  of 
parts  requiring  new  devices  or  inventive  skill 
to  enable  the  operation  of  such  parts  in  their 
new  position,  and  accomplishing  a  new  and 
useful  result,  will  involve  invention.  Moffitt 
t?.  Cavanagh,  (1883)  17  Fed.  Rep.  336,  citing 
Marsli  V.  Dodge,  etc.,  Mfg.  Co.,  (1873)  6  Fish. 
Pat.  Cas.  663;  Singer  Mfg.  Co.  v,  Henry  Stew- 
art Mfg.  Co.,  (1881)  8  Fed.  Rep.  920. 

A  mere  substitution  of  one  material  for 
another  does  not  constitute  invention  where 
there  is  no  change  otherwise.  Underwood  v, 
Gerber,  (1893)  149  U.  S.  224;  Potts  v. 
Creager,  (1895)  155  U.  S.  008;  Ryan  v.  Hard, 
(1892)  145  U.  S.  241;  Hoff  v.  Iron  Clad  M{<r. 
Co.,  (1891)  139  U.  S.  326;  Florsheim  v.  Schil- 
ling, (1890)  137  U.  S.  64,  (1886)  26  Fed.  Kop. 
256;    Shenfield   17.    Nashawannuck   Mfg.   Co.. 


(1890)  137  U.  S.  66;  Brown  f?.  District  of 
Columbia,  (1889)  130  U.  S.  87;  Gardnei  r. 
Herz,  (1886)  118  U.  S.  180;  Pickering  v.  Mc- 
Cullough,  (1881)  104  U.  S.  310;  Terhuoe  R 
Phillips,  (1878)  99  U.  S.  592;  Dunbar  9. 
Myers,  (1876)  94  U.  S.  198;  Reckendorfer  t 
Faber,  (1875)  92  U.  S.  347;  Carter  v.  Me»- 
singer,  (1873)  11  Blatchf.  (U.  S.)  34;  Hotcii- 
kiss  V.  Greenwood,  (1850)  11  How.  (U.  S.) 
248,  (1848)  4  McLean  (U.  S.)  456,  12  Fed. 
Cas.  No.  6,718;  Putnam  v.  W'eatherbee, 
(1875)  Holmes  (U.  S.)  497;  Howe  i?.  Abbott, 
(1842)  2  Story  (U.  S.)  194;  Hicks  v.  Kelfley, 
(1874)  18  Wall.  (U.  S.)  670;  Dodge  r.  Ohio 
Valley  Pulley  Works,  (1899)  101  Fed.  Repi 
581;  Plastic  Fireproof  Constr.  Co.  r.  Saa 
Francisco,  (1899)  97  Fed.  Rep.  620;  Strom 
Mfg.  Co.  V,  Weir  Frog  Co.,  (C.  C.  A.  1S97) 
83  Fed.  Rep.  170,  (1896)  75  Fed.  Rep.  279; 
National  Folding  Box,  etc.,  Co.  v.  Stecfaer 
Lith.  Co.,  (C.  C.  A.  1897)  81  Fed.  Rep.  395; 
Vulcanized  Fiber  Co.  v.  Taylor,  (1891)  49 
Fed.    Rep.    744;    Kilbourne   v.   Bingham   Ca, 

(1891)  47  Fed.  Rep.  57,  (C.  C.  A.  1893)  50  Fed. 
Rep.  697;  American  Split-Feather  Duster  Co. 
V.  Levy,  (1890)  43  Fed.  Rep.  381;  Brigham  v. 
Coffin,  (1889)  37  Fed.  Rep.  688;  National 
Sheet-Metal  Roofing  Co.  v.  Garwood,  (1888) 
35  Fed.  Rep.  658;  Post  v.  T.  C.  Hardware  Co., 

^  (1886)  26  Fed.  Rep.  618;  In  re  Maynard, 
(1857)  MacA.  Pat.  Cas.  536,  16  Fed.  Cas. 
No.  9,352;  Mahn  V.  Harwood,  (1878)  3  B  ft 
A.  Pat.  Cas.  515,  16  Fed.  Cas.  No.  8,966;  Hol- 
brook  V.  Small,  (1876)  2  B.  &  A.  Pat  Cas. 
396,  12  Fed  Cas.  No.  6,595;  Putnam  r.  Yer- 
rington,  (1876)  2  B.  &  A.  Pat.  Cas.  237,  20 
-  Fed.  Cas.  No.  11,486;  Sandusky  Seat  Co.  r. 
Comstock,  13  Brodix  (U.  S.)  222;  Hyndman 
V,  Roots,  (1877)  97  U.  S.  224;  PhilUps  r.  De- 
troit, (1884)  111  U.  S.  604. 

Cheaper  device.  —  Although  a  new  deriee 
may  be  cheaper  and  better  or  its  material 
may  be  more  adapted  to  its  purpose,  invention 
will  not  be  inferred  from  such  facts.  Putts 
V.  Creager.  (1895)  155  U.  S.  608;  Hicka  v. 
Kelsey,  (1874)  18  Wall  (U.  S.)  670;  Hotch- 
kiss  V.  Greenwood,  (1850)  11  How.  (U.  S.) 
248;  Brown  v.  District  of  Columbia,  (1888) 
127  U.  S.  579;  Smith  V.  Elliott,  (1872)  5 
Fish.  Pat.  Cas.  315;  Plastic  Fireproof  Constr. 
Co.  V.  San  Francisco,  (1899)  97  Fed.  Rep.  620; 
Lyons  v.  Bishop,  (1899)  95  Fed.  Rep.  154; 
Strom  Mfg.  Co.  t?.  Weir  Frog  Co.,  (CCA. 
1897)  83  Fed.  Rep.  170;  Florsheim  r.  Schil- 
ling, (1886)  26  Fed.  Rep.  256;  In  re  Chesxemu, 
(1895)  5  App.  Cas.  (D.  C.)  197. 

Invention  by  substituting  material. — 
However,  where  the  substituted  material  pro- 
duces a  new  and  useful  result  or  increases  the 
efficiency  or  saves  in  the  operation  of  the 
machine,  and  where  this  superiority  is  not  a 
difference  in  degree  but  in  kind,  invention  is 
involved  Smith  v.  Goodyear  Dental  Vul- 
canite Co.,  (1876)  93  U.  S.  486;  Dalton  c. 
Nelson,  (1876)  13  Blatchf.  (U.  S.)  357,  6  Fed 
Cas.  No.  3,549;  Goodyear  Dental  Vulcanite 
Co.  V.  W^illis,  (1874)  1  Flipp.  (U.  S.)  388; 
Putnam  v.  Weatherbee,  (1875)  2  i5.  &  A.  Plat 
Cas.  78;  Putnam  v.  Yerrington,  (1876)  2  B. 
i«:  A.  Pat.  Cas.  237;  U.  S.  Stamping  Co.  v. 
Kinor,  (1879)  7  Fed.  Rep.  866;  Fairbanki 
Wood  Rim  Co.  V.  Moore,  (1897)  78  Fed.  Re^ 
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490;  Perkins  v.  Interior  Lumber  Co.,  (1892) 
51  Fed.  Rep.  28& 

Change  inTolying  success.  —  If  the  change 
of  material  produces  a  difference  in  the  re- 
sults amounting  to  the  difference  between  a 
partial  and  a  complete  success  it  is  a  pat- 
entable invention.  King  17.  Anderson,  (1898) 
90  Fed.  Rep.  500. 

New  properties  produced  by  substituted 
material.  —  Where  new  properties  in  a  manu- 
factured article  are  produced  by  a  substitu- 
tion of  materia],  invention  may  be  involved. 
Potts  r.  Creager,  (1895)  165  U.  S.  608;  Good- 
year Dental  Vulcanite  Co.  v.  Davis,   (1880) 

102  U.  S.  222;  Smith  r.  Goodyear  Dental 
Vulcanite  Co.,  (1876)  93  U.  S.  486;  Good- 
year Dental  Vulcanite  Co.  v.  Root,  (1874) 
1  B.  &  A.  Pat.  Cas.  384;  Spill  v.  Celluloid 
Mfg.  Co.,  (1884)  21  Fed.  Rep.  631;  Shutor 
V    Davis,   (1883)    16  Fed.  Rep.  664. 

Duplication  of  parts.  —  The  fact  that  the 
parts  of  a  device  are  duplicated  or  multiplied 
will  not  authorize  a  patent.  Topi  iff  v.  Top- 
liff,  (1892)  145  U.  S.  166;  Hailes  v,  Albany 
Stove  Co.,  (1887)  123  U.  S.  582;  Dunbar  v, 
Mvers,  (1876)  94  U.  S.  187;  Moore  v, 
Thomas,  (1877)  3  B.  &  A.  Pat.  Cas.  13;  Wil- 
bur V.  Beecher,  (1850)  2  Blatchf.  (U.  S.) 
132;  Goss  Printing-Press  Co.  v,  Scott,  (1900) 

103  Fed.  Rep.  650;  Schlicht,  etc.,  Co.  v.  Sher- 
wood Letter-File  Co.,  (1888)  36  Fed.  Rep. 
690. 

New  result  by  duplication.  —  A  duplication 
wiiich  produces  a  new  and  useful  result  may 
be  patented.  Gindorff  v.  Deering,  (1897)  81 
Fed.  Rep.  952;  Parker  t?.  Hulme,  (1849)  1 
Fish.  Pat.  Cas.  44,  18  Fed.  Cas.  No.  10,740. 

The  omission  of  useless  parts  of  an  inven- 
tion where  the  essential  elements  remaining 
are  unchanged  is  not  patentable.  National 
Hat  Pouncing  Mach.  Co.  v,  Hedden,  (1893) 
148  U.  S.  482;  McClain  v.  Ortmayer,  (1891) 
141  U.  S.  419;  Seymour  v.  Osborne,  (1869) 
3  Fish.  Pat.  Cas.  556;  Gormully,  etc.,  Mfg. 
Co.  V.  Sager  Mfg.  Co.,  (1898)  87  Fed.  Rep. 
945;  Ferguson  v,  Ed.  Roos  Mfg.  Co.,  (C.  C.  A. 
1806)    71  Fed.  Rep.  416. 

Omission  of  step  in  process. — ^.A  patent- 
able invention,  however,  may  be  involved  by 
the  omission  of  a  step  in  a  process,  result- 
ing in  an  improvement.  Lawther  v.  Hamil- 
ton, (1888)  124  U.  S.  1. 

Simplicity  by  omitting  element.  —  Where 
an  element  is  omitted  from  a  device  and  a 
less  number  of  parts  perform  all  the  func- 
tions theretofore  performed,  making  more 
simple  what  had  been  complicated,  patentable 
invention  may  be  involved.  Stow  v.  Chicago, 
(1877)  8  Biss.  (U.  S.)  47,  23  Fed.  Cas.  Xo. 
13,512;  Lawther  v.  Hamilton,  (1888)  124  U. 
S.  1;  Bogart  v.  Hinds,  (1886)  26  Fed.  Rep. 
140. 

Element  omitted  in  composition.  —  A  com- 
position of  matter  which  differs  from  those 
previously  known  and  used  for  the  same  pur- 
pose, in  the  omission  of  an  ingredient  before 
supposed  to  be  essential  in  such  composition 
and  which  is  simpler  and  cheaper  in  manu- 
facture and  equally  effective  in  operation,  is 
patentable.  Tarr  v.  Folsom,  (1874)  Holmes 
(U.  S.)  312. 

Omitting,  both  parts  and  function.  —  The 
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reconstruction  of  a  machine,  so  that  a  less 
number  of  parts  will  perform  all  the  re- 
quirements of  a  greater,  may  be  an  invention 
of  a  high  order;  but  the  omission  of  a  part 
with  a  corresponding  omission  of  the  func- 
tion, so  that  the  remaining  parts  do  precisely 
what  they  did  before,  cannot  be  more  than  a 
mere  matter  of  judgment  depending  upon 
whether  it  is  desirable  to  have  the  machine 
do  more  or  less.  McClain  r.  Ortmayer,  ( 1888) 
33  Fed.  Rep.  284;  Richards  v.  Chase  £leva:tor 
Co.,  (1895)   159  U.  S.  477. 

The  substantial  equivalent  of  a  thing,  in 
the  sense  of  the  patent  law,  is  the  same  as 
the  thing  itself;  so  that  if  two  devices  do 
the  same  work  in  substantially  the  same  way, 
and  accomplish  substantially  the  same  re- 
sult, they  are  the  same,  even  though  they 
differ  in  name,  form,  or  shape.  Union  Paper- 
Bag  Mach.  Co.  r.  Murphy,  (1877)  97  U.  S. 
120;  Howard  v.  Detroit  Stove  Works,  (1893) 
150  U.  S.  164;  Morley  Sewing  Mach.  Co.  t?. 
Lancaster,  (1889)  129  U.  S.  263;  Clough  V, 
Barker,  (1882)  106  U.  S.  166;  Goodyear 
Dental  Vulcanite  Co.  v,  Davis,  (1880)  102 
U.  S.  230;  Cochrane  i\  Deener,  (1876)  94  U. 
S.  780;  Union  Sugar  Refinery  x\  Matthiesson, 
(1865)  3  Cliff.  (U.  S.)  638,  24  Fed.  Cas.  No. 
14,399;  Murphy  v.  Trenton  Rubber  Co.,  14 
N.  J.  L.  J.  172;  Kinloch  Telephone  Co.  v. 
Western  Electric  Co.,  (C.  C.  A.  1892)  113 
Fed.  Rep.  652. 

Mechanical  equivalent  applied  to  pioneer 
patent  or  improvement.  — "  The  term  *  me- 
chanical equivalent,'  when  applied  to  the 
interpretation  of  a  pioneer  patent,  has  a 
broad  and  generous  signification.  When  ap- 
plied to  a  slight  and  almost  immaterial  im- 
provement, it  has  a  very  narrow  and  limited 
meaning.  When  applied  to  that  great  ma- 
jority of  inventions  which  falls  between  these 
two  extremes,  its  significance  is  proportioned 
to  the  character  of  the  advance  or  invention 
under  consideration,  and  it  is  so  interpreted 
by  the  courts  as  to  protect  the  inventor 
against  piracy  and  the  public  against  unau- 
thorized monopoly."  National  Hollow  Brake- 
Beam  Co.  V,  Interchangeable  Brake-Beam 
Co.,(C.  C.  A.  1901)  100  Fed.  Rep.  693;  Bram- 
mer  t?.  Schroeder,  (C.  C.  A.  1901)  106  Fed. 
Rep.  918. 

Chemical  distinguished  from  mechanical 
equivalents.  —  The  term  "  equivalent  "  when 
speaking  of  machines  has  a  certain,  definite 
meaning;  and  when  used  with  regard  to  the 
chemical  action  of  such  fluids  as  can  be  dis- 
covered only  by  experiment,  it  only  means 
equally  good.  Tyler  v.  Boston,  (1868)  7  Wall. 
(U.  S.)   327. 

The  substitution  of  an  equivalent  of  an 
existing  device  or  combination  or  part  there- 
of and  thereby  accomplishing  the  same  thing 
and  by  practically  the  same  means  as  the 
original  device,  although  securing  better  re- 
sults, is  not  such  an  invention  as  will  sustain 
a  patent.  Sargent  r.  Covert,  (1894)  152  U. 
S.  516;  Lehigh  Vallev  R.  Co.  v.  Kearney, 
(1895)  158  U.  S.  401;  Du  Boia  r.  Kirk, 
(1895)  158  U.  S.  58;  Hovt  r.  Home,  (1892) 
145  U.  S.  302;  Mart-hand  r.  Emken,  (1889) 
1.32  U.  S.  195;  Hartshorn  r.  Saginaw  Barrel 
Co.,    (1887)    119    U.    S.   664:    Stephenson    v. 
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Brooklyn  Cross-Town  R.  Co.,  (1885)  114  U.S. 
149;  Ciough  v.  Gilbert,  etc.,  Mfg.  Co.,  (1882) 
106  U.S.  178;  Crouch  r.Roemer,  (1880)  103  U. 
S.  797;  Union  Paper-Bag  Mach.  Co.  v.  Mur- 
phy, (1877)  97  U.  S.  120;  Hyndman  v.  Roots, 
(1877)  97  U.  S.  224;  Blake  v.  Robertson, 
(1876)  94  U.  S.  732;  Dunbar  v.  Myers, 
(1876)  94  U.  S.  199;  Smith  v.  Nichols, 
(1874)  21  Wall.  (U.  S.)  115;  Stimpson  v. 
Woodman,  (1869)  10  Wall.  (U.  S.)  117; 
Potts  V.  Creager,  (C.  C.  A.  1899)  97  Fed. 
Rep.  78;  Bundy  Mfg.  Co.  v.  Detroit  Time- 
Register  Co.,  (C.  C.  A.  1899)  94  Fed.  Rep. 
524;  Parsons  v.  Seelye,  (1899)  92  Fed.  Rep. 
1005;  Shaw  Electric  Crane  Co.  v.  Shriver, 
(C.  C.  A.  1898)  86  Fed.  Rep.  466;  Paul 
Boynton  Co.  12.  Morris  Chute  Co.,  (1897)  82 
Fed.  Rep.  440;  Forgie  r.  Duff  Mfg.  Co.,  (C. 
C.  A.  1897)  81  Fed.  Rep.  865;  New  Departure 
Bell  Co.  V.  Hardware  Specialty  Co.,  (1895) 
69  Fed.  Rep.  152;  George  L.  Thompson  Mfg. 
Co.  V.  Walbridge,  (1894)  60  Fed.  Rep.  91; 
Oval  Wood  Dish  Co.  v.  Sandy  Creek  Wood 
Mfg.  Co.,  (1894)  00  Fed.  Rep.  285;  Saunders 
r.  Allen,  (1892)  53  Fed.  Rep.  109;  McCarty 
V,  Lehigh  Valley  R.  Co.,  (1890)  43  Fed.  Rep. 
384;  Tatum  v.  Gregory,  (1890)  41  Fed.  Rep. 
142;  Rodebaugh  v.  Jackson,  (1889)  37  Fed. 
Rep.  882;  Puetz.r.  Bransford,  (1887)  31  Fed. 
Rep.  458;  Cochrane  r.  Waterman,  (1844) 
MacA.  Pat.  Cas.  52,  5  Fed.  Cas.  No.  2,929; 
Lane  r.  Welds,  (C.  C.  A.  1899)  99  Fed.  Rep. 
286. 

"  It  is  not  invention  to  improve  a  known 
structure  by  substituting  an  equivalent  for 
either  of  its  parts."  Tiemann  v.  Kraatz, 
(C.  C.  A.  1»98)    85  Fed.  Rep.  437. 

Equivalent  for  combination.  —  The  doc- 
trine of  mechanical  equivalents  is  governed 
by  the  same  rules,  and  has  the  same  applica- 
tion in  a  case  in  which  the  infringement  of 
a  patent  for  a  combination  is  in  question,  as 
in  cases  where  the  issues  are  over  the  in- 
frinnjement  of  patents  for  machines  or  com- 
positions of  matter.  National  Hollow  Brake- 
Beam  Co.  V.  Interchangeable  Brake-Beam 
Co.,  (C.  C.  A.  1901)  106  Fed.  Rep.  693; 
Brammer  v.  Schroeder,  (C.  C.  A.  1901)  106 
Fed.  Rep.  918. 

Equivalent  for  process  or  compound.  — 
This  rule  is  applicable  to  a  change  of  mate- 
rial in  a  proeeaa  or  compound.  Hvndnian  v. 
Roots,  (1877)  97  U.  S.  224:  Brigham  v.  Cof- 
fin, (1889)   37  Fed.  Rep.  689. 

New  rasults  by  substituting  equivalent. 
—  The  substitution  of  a  device  which  pro- 
duces results  new  and  improved  and  does  not 
amount  to  a  change  in  degree  merely  or  which 
introduces  a  new  principle  or  function  is  not 
the  substitution  of  the  mere  equivalent  and 
may  involve  patentability.  Electric  R.  Sig- 
nal Co.  i\  Hall  R.  Signal  Co.,  (1885)  114  U. 
S.  87;  Rowel  1  r.  Lindsay,  (1885)  113  U.  S. 
103;  Crouch  r.  Roemer.  (1880)  103  U.  S. 
797;  Werner  r.  King,  (1877)  96  U.  S.  218; 
Snyles  v.  Chicago,  etc.,  R.  Co.,  (18G5)  1  Biss. 
(it.  S.)  4(i8:  King  r.  Anderson,  (18H8)  90 
Fed.  Rep.  500;  Mast  v.  Dempster  Mill  Mfg. 
Co.,  (C.  C.  A.  1897)  82  Fed.  Rep.  327,  re- 
versing (1806)  71  Fed.  Rep.  701:  Bray  v.  V. 
S.  Net,  etc..  Co.,  (1895)  70  FqA.  Rep.  1006; 
Ballard   v.  McCluskey,    (1893)    58  Fed.  Rep. 


880;  Westinghouse  Electric,  etc.,  Co.  r.  Xew 
England  Granite  Co.,  (1900)  103  Fed.  Rep. 
951;  Consolidated  Roller-Mill  Co.  r.  Ccomli, 
(1889)  39  Fed.  Rep.  34;  Roucbaugh  r.  Jack- 
son, (1889)  37  Fed.  Rep.  886;  Woodward  r. 
Dinsmore,  (1870)  4  Fish.  Pat.  Cas.  163,  30 
Fed.  Cas.  No.  18,003. 

When  devices  differ.  —  Devices  in  a  pat- 
ented machine  are  different  in  the  sense  of 
the  patent  law  when  they  perform  different 
functions,  or  in  a  different  way,  or  produce 
a  substantially  different  result.  Union  Paper 
Bag  Mach.  Co.  v.  Murphy,  ( 1877)  97  U.  S.  125. 

A  combination  must  embrace  (1)  a  novel 
assemblage  of  parts  involving  invention;  (2) 
a  co-operation  of  those  parts  to  produce  a 
common  result.  Hoffman  v.  Young,  (1880) 
2  Fed.  Rep.  74. 

Co-Qperation  means  that  every  part  muBt 
have  its  sub-function  to  perform,  and  each 
must  have  a  certain  relation  to  and  depend- 
ence upon  the  others.  Hoffman  v.  Young, 
(1880)  2  Fed.  Rep.  74. 

The  parts  must  dependently  co-operate. 
Wood  V.  Packer,  (1883)   17  Fed.  Rep.  650. 

Sufficient  co-operation.  —  It  is  sufficient  if 
all  the  devices  co-operate  in  furtherance  of 
the  result,  though  eaph  performs  only  its  own 
function.  Stutz  v.  Armstrong,  (1884)  20 
Fed.  Rep.  843. 

Merely  bringing  old  devices  into  juxtaposi- 
tion, and  there  allowing  each  to  work  out 
its  own  effect,  without  the  production  of 
something  novel,  is  not  invention.  Hailes  r. 
Van  Wormer,  (1873)  20  Wall.  (U.  S.)  353; 
Scott  Mfg.  Co.  V.  Sayre,  (1885)  26  Fed. 
Rep.   153. 

New  combination  of  old  devices.  — A  new 
combination  not  apparently  the  result  of 
mere  mechanical  skill  even  though  of  old 
devices  resulting  in  something  new  and  use- 
ful, or  producing  an  old  result  in  a  manner 
more  advantageous,  involves  sufficient  inven- 
tion for  the  issuance  of  a  patent.  For  au- 
thorities on  this  principle  see  cases  quoted 
under  title  Patents,  Am.  and  Eng.  Encyc  of 
Law,  vol.  22.  pp.  293,  294. 

New  combination  producing  new  result— 
A  new  combination  of  old  elements  by  which 
a  new  and  useful  result  is  obtained  in  « 
more  facile,  economical,  and  efficient  way. 
may  be  protected  by  patent  as  securely  as  a 
new  machine  or  composition  of  matter.  Na- 
tional Hollow  Brake- Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.,  (C.  C.  A.  1901) 
106  Fed.  Rep.  693;  Ide  v.  Trorlicht,  etc, 
Carpet  Co.,  (C.  C.  A.  1902)  115  Fed.  Rep. 
137. 

A  deeper  insight  leading  to  the  perception 
of  new  results  from  new  co-ordinations  of  old 
elements  may  be  exercised  in  a  degree 
amounting  to  invention.  Overweight  Coun- 
terbalance Elevator  Co.  v.  Henry  Vogt  Mach. 
Co.,  (C.  C.  A.  1900)   102  Fed.  Rep.  957. 

Result  of  combination  not  aggregate  of 
several  results.  —  A  new  and  useful  result 
produced  by  a  combination  not  a  mere  aggre- 
gate of  several  results  involves  sufficient  in- 
vention to  render  the  combination  patentable. 
National  Cash  Register  Co,  r.  American  CJaah 
Register  Co.,  (C.  C.  A.  1892)  63  Fed.  Rep. 
367. 
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New  and  useful  leault  necessary.  —  A  pat- 
entable combination  must  produce  a  new  and 
useful  result  which  is  the  joint  product  of 
the  elements  of  the  combination  and  not  a 
mere  aggregate  of  several  results,  sach  the 
complete  product  of  one  of  the  combined  ele- 
ments brought  together  and  allowed  to  work 
out  its  own  effect.  See  title  Patents,  Am. 
and  £ng.  Encyc.  of  Law,  vol.  22,  p.  204. 

This  rule  applies  also  to  an  article  of 
manufacture.  Burt  v.  Evory,  (1890)  133  U. 
S.  349;  Antisdel  v.  Chicago  Hotel  Cabinet 
Co.,    (C.  C.  A.  1898)   89  Fed.  Rep.  308. 

A  mere  putting  together  of  devices  in  which 
the  various  parts  do  not  operate  in  a  new 
way  nor  produce  results  due  to  the  combina- 
tion itself  is  not  patentable.  See  title 
Patents,  Am.  and  £ng.  Encyc.  of  Law,  vol. 
22,  p.  295. 

There  is  no  invention  in  mere  selecting  and 
putting  together  the  most  desirable  parts  of 
different  machines  in  the  same  art,  where 
each  operates  in  the  same  way  in  the  new 
machine  as  it  did  in  the  old,  and  effects  the 
same  result.  Overweight  Counterbalance 
Elevator  Co.  r.  Henry  Vogt  Mach.  Co.,  (C. 
C.  A.  1900)    102  Fed.  Rep.  967. 

Combination  with  function.  —  A  combina- 
tion of  an  earlier  combination  of  mechanical 
elements  and  a  function  of  that  earlier  com- 
bination is  not  the  subject  of  patent.  Na- 
tional Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.,  (C.  C.  A.  1901) 
106  Fed.  Rep.  693. 

Simultaneous  action  unnecessary.  —  Al- 
though the  desired  result  must  be  produced 
by  the  co-operation  of  the  elements  of  a 
patentable  combination,  it  is  not  necessary 
that  such  elements  act  simultaneously. 
Holmes  Burglar  Alarm  Tel.  Co.  v.  Domestic 
Tel.,  etc.,  Co.,  (1890)  42  Fed.  Rep.  220;  Hoff- 
man V.  Young,  (1880)  2  Fed.  Rep.  74;  Fur- 
bush  r.  Cook,  (1857)  2  Fish.  Pat.  Cas.  668,  9 
Fed.  Cas.  No.  4,931;  Birdsall  t?.  McDonald, 
(1874)  1  B.  &  A.  Pat.  Cas.  165,  3  Fed.  Cas. 
No.  1,434. 

Immediate  mechanical  result.  —  In  deter- 
mining the  patentability  of  a  combination 
the  result  to  be  taken  into  consideration  is 
the  immediate  mechanical  result  of  the  device 
of  the  combination.  Hay  v,  S.  F.  Heath 
Cycle  Co.,  (C.  C.  A.  1896)  71  Fed.  Rep.  411. 

Old  process  applied  to  analogous  subject  or 
use.  —  The  application  of  an  old  process  or 
machine  to  a  new  or  analogous  subject  (al- 
though of  very  different  size  or  material), 
with  no  change  in  the  manner  of  application, 
and  accomplishing  no  result  substantially 
different  in  its  nature,  will  not  sustain  a 
patent.  Pennsylvania  R.  Co.  i;.  Locomotive 
Engine  Safety  Truck  Co.,  il884)  110  U.  S. 
490,  and  cases  cited;  Peters  v.  Active  Mfg. 
Co.,  (1889)  129  U.  S.  530;  Peters  v.  Hanson, 

(1889)  129  U.   S.   541;    Foster  v,   Crossin, 

(1890)  44  Fed.  Rep.  62;  Ansonia  Brass,  etc., 
Co.  V.  Electrical  Supply  Co.,  (1892)  144  U. 
8.  11;  Lovell  Mfg.  Co.  t?.  Cary,  (1893)  147 
U.  S.  623;  De  l^mar  v,  De  LflLinar  Min.  Co., 
(Q.  C.  A.  1902)  117  Fed.  Rep.  240,  affirmed 
(1901)   110  Fed.  Rep.  538. 

Hew  form.  —  This  rule  applies  also  in  cases 


where  the  new  form  of  result  has  not  been 
contemplated  before.  Consolidated  Roller 
Mill  Co.  V.  Walker,  (1891)  138  U.  S.  124; 
St.  Germain  v.  Brunswick,  (1890)  135  U.  S. 
227 ;  Howe  Mach.  Co.  v.  National  Needle  Co., 
(1890)  134  U.  S.  388;  Blake  v.  San  Fran- 
cisco, (1885)  113  U.  S.  682;  Pennsylvania  R. 
Co.  !?.  Locomotive  Engine  Safety  Truck  Co., 
(1884)  110  U.  S.  490;  Consolidated  Roller- 
Mill  Co.  V.  Walker,  (1890)  43  Fed.  Rep.  576; 
Worswick  Mfg.  Co.  v,  Kansas  City,  (1889) 
38  Fed.  Rep.  239;  Crandal  v.  Walters, 
(1881)  9  Fed.  Rep.  659;  McCormick  Harvest- 
ing Mach.  Co.  V.  Aultman,  (1893)  58  Fed. 
Rep.  773;  Roberts  v.  Ryer,  (1875)  91  U.  S. 
157. 

Cheapness  or  utility.  —  Nor  does  greater 
cheapness  or  utility  avoid  the  application  of 
this  principle.  '  Reckendorfer  v.  Faber, 
(18/5)  92  U.  S.  347;  Gottfried  r.  Crescent 
Brewing  Co.,  (1881)  9  Fed.  Rep.  762. 

Product  of  mechanical  skill.  —  "  If  the  new 
use  be  so  nearly  analogous  to  the  former 
one  that  the  applicability  of  the  device  to  its 
new  use  would  occur  to  a  person  of  ordinary 
mechanical  skill,  it  is  only  a  case  of  double 
use."  Mast  v.  Stover  Mfg.  Co.,  (1900)  177 
U.  S.  485. 

A  new  manufacture  produced  by  an  old 
process  or  machine  and  without  the  develop- 
ment of  any  new  idea  which  can  be  deemed 
new  or  original  is  not  an  invention.  Brown 
V.  Piper,  (1875)  91  U.  S.  37;  Piper  t?.  Moon, 
(1872)  6  Fish.  Pat.  Cas.  l80. 

The  application  of  an  old  process  to  manu- 
facture an  article  to  which  it  has  never  been 
applied  is  not  a  patentable  invention.  There 
must  be  some  new  process  or  some  new  ma- 
chinery used  to  produce  the  result.  Adams 
V.  Loft,  (1879)  4  B.  &  A.  Pat.  Cas.  495,  1 
Fed.  Cas.  No.  61. 

Application  of  old  process  to  new  material. 

—  A  product  of  an  old  process  applied  to  a 
new  material  is  not  patentable.  King  v, 
Gallun,  (1883)   109  U.  S.  99. 

Application  of  known  material  to  new  use. 

—  Where  a  material  or  composition  is  al- 
ready known  its  application  to  a  new  use 
does  not  constitute  invention.  Matthews  v. 
Skates,  (1860)    1  Fish.  Pat.  Cas.  602. 

Application  of  known  articles  to  new  use. 

—  Nor  is  there  sufficient  invention  for  a 
patent  in  the  application  of  articles  existing 
in  a  given  form,  and  applied  to  a  certain  use, 
to  a  new  use  in  practically  the  same  form. 
Crandal  v.  Walters.   (1881)  9  Fed.  Rep.  659. 

Use  of  known  substance  in  known  form.  — 
W^here  a  well-known  substance  is  used  in  a 
well-known  form,  although  it  had  not  been 
so  previously  used,  invention  is  not  involved. 
Tarr  v.  Webb,   (1872)   5  Fish.  Pat.  Cas.  593. 

Old  device  producing  new  result.  —  An  ap- 
plication of  an  old  device  producing  a  new 
and  different  result  is  patentable  as  an  im- 
provement on  the  original  device,  but  such 
result  must  not  be  the  same  in  character  as 
the  original  result.  National  Cash  Register 
Co.  V.  Boston  Cash  Indicator,  etc.,  Co.,  , 
(1895)  166  U.  S.  502;  Potts  v,  Creager, 
(1895)  155  U.  S.  597;  Blake  v.  San  Fran- 
cisco,   (1885)     113    U.    S.    679;    Lindsay    v, 

487  Volume  V, 


LatUri  f  kUnt. 


Stein,  (1882)  20  Blatchf.  (U.  S.)  370;  Gros- 
jeaD  V.  Peck,  etc.,  Co.,    (1S73)    11  Blatchf. 

(U.  S.|  54;  Bray  v.  Uartahom,  (1860)  1 
Cliff.  (U.  8.)  538;  Phillips  v.  Page.  (1880) 
24  How,  (U.  S.)  164;  Hotchkiss  v.  Green- 
wood, (1850)  1]  How.  (U.  S.)  248;  Dodge 
V.  Porter,  (1BO0)  08  Feil.  Rep.  624;  Irwin 
V.  Haaselman,  (C.  C.  A.  1809)  07  Fed.  Rep. 
064,  affirming  (1808)  86  Fed.  Rep.  642;  Rej- 
nolda  r.  Buzzell.  [C.  C.  A.  1800)  96  Fed. 
Rep.  097;  Carnegie  Steel  Co.  v.  Cambria 
Iron  Co.,  (1898)  89  Fed.  Rep.  721;  A.  B. 
Dick  Co.  V.  Henry,  (1806)  75  Fed.  Rep.  388; 
Byerly    v.    Cleveland     Linseed    Oil     Works, 

(1887)  31  Fed.  Rep.  73;  Weaton  Dynamo 
Electric  Mach.  Co.  r.  Arnoux,  (1884)  20 
led.   Hep.    112;    Lockwood   f.   Cutter  Tower 

.,   „   .    g^^^    J24;   Union  Paper 

,  (1875)  2  B.  ft  A.  Pat. 
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;  National  Filtering  Oil 

(1871)  8Blatchf.(U.S.) 

e.  (1869)  6  Blatchf.  (U. 
lchmidt,(1860)  8  Blatchf. 

f.  Hortshorn,  (1860)  1 
Reynolds  r.  Buzzell,  (C. 
d.  Rep.  907;  Hobble  v. 
ed.  Rep.  656;  Forsyth  v. 
ish.  Pat.  Cas.  528;  Mc- 
871)  1  Woods  (U.  S.) 
B  V.  Sargent,  (1871)  8 
345;  Judaon  v.  Moore, 
,  Ca-i.  644;  Treadwell  v. 
ish.  Pat.  Cas.  124;  Union 
White.  (1875)  2  B.  4 
^ift  p.  Whisen.  (1807)  3 
23  Fed.  Cas.  No.  13.700. 
;ed  for  new  use.  —  When 
ally  no  change  in  an  old 
1  a  new  use  such  adnpta- 
l»le,  however  remote  the 
no  new  force  or  mode  of 
aary  in  carrying  on  the 
ssel,   (C.  C.  A.  1808)   85 


bination  or  process  to  an  old  purpose  ii  no 
affected  by  tbe  principle  that  inventioa  is  no 
involved  in  the  application  of  an  old  ■""•*■'» 
or  combination  to  a  new  purpose.  Howe  t 
Abbott,  (1842)  2  Story  (U.  S.)  190;  /»  r 
Uebbard,  (1857(  MacA.  Fat.  Cas.  543,  t 
Fed.  Cas.  No.  6,314. 

Reduction  to  practice.  —  The  ideas  and  the 
ories  of  an  inventor  must  be  reduced  to  prae 
tical  form  before  an  inventioa  exiMi 
Dashiell  v.  Grosvenor,  (1806)  162  U.  S.  425 
Clark  Thread  Co.  c.  Willimantic  Linen  Co. 
(1891)  140  U,  S.  481;  Telephone  Cua 
(1888)  126  U.  S.  1;  Wheeler  t>.  Clippei 
Mower,  etc.,  Co.,  (1872)  10  Blatchf.  181 
Cahoon  v.  Ring,  (1861)  1  Cliff.  (U.  S.)  612 
Washburn  v.  Gould,  (1844)  3  Story  (U.  S.| 
122;  Coffin  f>.  Ogden,  (1874)  18  WalL  (U 
S.)  120;  Seymour  t>.  Osborne,  (1871)  IJ 
Wall.  (U..  S.)  616;  Westinghouse  Electric 
etc.,  Co.  )■.  Saranac  Lake  Electric  Light  Co. 
(1001)  108  Fed.  Rep.  221;  McEwan  Brot 
Co.  V.  McEwan,  (1890)  91  Fed.  R«p.  787; 
('anipbe!!  Printing- Press,  etc.,  Co.  P.  Duple] 
Printing- Press  Co..  (1808)  88  Fed.  Rep.  315; 
Wheaton  v.  Kendall,  (1898)  86  Fed.  Stf. 
666;  Front  Rank  Steel  Furnace  Co.  0, 
Wrought  Iron  Range  Co.,  (1894)  63  Fed 
Rep.  005 ;  American  Automaton  Wei^iia| 
Mach.  Co.  V.  Blauvelt.  (1892)  60  Fed.  Rep. 
213;  Torrant  v.  Duluth  Lumber  Co..  (1887) 
30  Fed.  Rep.  830;  Draper  v.  Potomska  Mills 
Corp.,  (1878)  3  B.  t  A.  Pat.  Cas.  214,  7  Fed. 
Cas.  No.  4,072;  Ellithorp  v.  Robertson, 
(1859)  4  Blatchf.  (U.  S.)  307,  8  Fed.  Caa 
^o.  4.408;  McCormick  v.  Seymour.  15  Fed. 
Cas.  No.  8,726;  Roberta  V.  Reed  Torpedo  Co.. 
(1869)  3  Fish.  Pat.  Cas.  62B,  20  Fed.  Cas. 
No.  11,010;  Ransom  v.  New  York.  (1868)  I 
Fish.  Pat.  Cas.  252,  20  Fed.  Caa.  No.  11,57J; 
White  V.  Allen,  (1863)  2  Fish.  Pat.  Cas. 
440.  29  Fed.  Cas.  No.  17,535:  Pelton  c 
Waters,  (1874)  I  B.  £  A.  Pat.  Cas.  603; 
Griffin  <'.  Swenson.  (1899)  15  App.  Cas.  (D. 
C.)  136;  Mason  t>.  Hepburn,  (1898)  13  App. 
Caa.  (D.  C.)  89;  Stevens  r.  Seher.  (18971 
11  App.  Cas.  (D.  C.)  24G;  Port«r  v.  Loudea, 
(1896)   7  App.  Cas.   (D..  C.)    64, 

Abandoned  experiment.  — There  ia  no  in- 
vention in  an  abandoned  experiment.  Dter- 
ing  V.  Winona  Harvester  Works.  (1884)  166 
U.  S.  286;  Chirk  Thread  Co.  c.  Willimaatic 
Linen  Co.,  (1801)  140  U.  8.  489;  Bnuh  t. 
Condit.  (1889)  132  U.  S.  39;  Marsh  c.  Ser- 
mour,  (1877)  97  U.  S.  348;  Seymour  p. 
Oabome,  (187J)  11  Wall.  (U.  S.)  5l«; 
Hunter  «>.  Stikeman.  (1808)  13  App.  Cai. 
(D.  C.|  214;  Coffee  f.  Guerrant,  (18M|  1 
App.  Cas.  (D.  C.)  407. 

The  prior  itate  of  the  art  must  be  taken 
into  consideration  to  determine  whether  there 
ia  Invention  or  not.  Duer  r.  Corbin  Cabinet 
Lock  Co.,  (1893)  149  V.  S.  216;  Featherslonf 
V.  George  B.  Bidwell  Cycle  Co..  (1892)  SI 
Fed.  Rep.  113:  Eastern  Paper-Bag  Co.  f. 
Standard  Paper- Bag  Co.,  (1887)  30  Fri. 
Rep.  83. 

Suggestions  in  a  prior  patent  granttd  by  t 
foreign  country  of  what  might  be  done  bnl 
which  had  never  been  actually  tested,  iff 
Dot  sufficient  to  render  a  patent  invalid  for 
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want  of  invention.  Weetinghouse  Air-Brake 
Co.  V.  Great  Northern  R.  Co.,  (C.  C.  A.  1898) 
88  Fed.  Rep.  258. 

NoTelty  and  utility  are  evidence  of  inven- 
tion.    Monce  v,  Adams,    (1874)    12  Blatchf. 
(U.  S.)  9;  Stanley  Works  v.  Sargent,  (1871) 
8  Blatchf.  (U.  S.)  344;  Hall  t?.  Wiles,  (1851) 
2  Blatchf.  (U.  S.)   194;  Blake  v.  San  Fran- 
cisco,  (1885)   113  U.  S.  679;  Webster  T^om 
Co.  V,  Higgins,  (1881)  105  U.  S.  580;  Smith 
V,  Goodyear  Dental  Vulcanite  Co.,   (1876)  93 
U.  S.  486;   Badische  Anilin,  etc.,  Fabrik  v, 
Kalle,  (1899)  94  Fed.  Rep.  176;  A.  B.  Dick 
Co.   r.   Henry,    (1896)    75    Fed.    Rep.    388; 
Holmes  r.  Truman,  (C.  C.  A.  1895)   67  Fed. 
Rep.  542;  Osborne  v.  Glazier,  (1887)  31  Fed. 
Rep.  402;  Sax  v.  Taylor  Iron- Works,  (1887) 
30  Fed.  Rep.  835 ;  Enterprise  Mfg.  Co.  v,  Sar- 
gent, (1886)  28  Fed.  Rep.  185;  Asmus  v.  Al- 
den,  (1886)  27  Fed.  Rep.  684;  Sewing-Mach. 
Co.   t7.  Frame,    (1884)    24    Fed.    Rep.    596; 
Davis  V.  Fredericks,  (1884)  19  Fed.  Rep.  99; 
National  Car-Brake  Shoe  Co.  t?.  Boston,'  etc., 
R.  Co.,   (1883)    15  Fed.  Rep.  462;    Western 
Electric  Mfg.   Co.  v.  Chicago  Electric  Mfff. 
Co.,  (1882)  14  Fed.  Rep.  691;  Detroit  Lubri- 
cator Mfg.  Co.  V.  Renchard,    (1881)    9   Fed. 
Rep.  293;   Wisner  v.  Grant,    (1880)    7  Fed. 
Rep,   485;    Hoe  v.   Cottrell,    (1880)    1    Fed. 
Rep.  597;   Terry   Clock   Co.  r.  New  Haven 
Clock  Co.,   (1879)   4  B.  &  A.  Pat.  Cas.   121, 
23   Fed.   Cas.    No.    13,840;    Many   v.    Sizer, 
(1849)  1  Fish.  Pat.  Cas.  17,  16  Fed.  Cas.  No. 
0,056;  In  re  Fultz,   (1853)   MacA.  Pat.  Cas. 
178,  9  Fed.   Cas.   No.    5,156;    Pennsylvania 
Salt  Mfg.   Co.   V.   Thomas,    (1871)    5    Fish. 
Pat.  Cas.  148;  Phillips  t\  Detroit,   (1879)   4 
B.  &  A.  Pat.  Cas.  347;  Lorillard  v.  McDowell, 
(1877)   2  B.  &  A.  Pat.  Cas.  531;    Pearl  «. 
Ocean  Mills,  (1877)  2  B.  &  A.  Pat.  Cas.  469; 
Patterson  t?.  Duflf,   (1884;)   20  Fed.  Rep,  641. 
l^esnlta  as  test  of  invention.  —  While  the 
result  or  effect  of  a  process  is  not  patentable, 
it  may  become  the  test  of  invention  which 
may  be  inferred  from  the  existence  of  the 
results.     Treadwell  v.  Fox,    (1859)    24  Fed. 
Cas.  No.  14,156. 

Results  are  not  enough  to  conclusively 
show  invention,  and  invention  or  discovery  as 
distinct  from  mere  mechanical  skill  must  be 
shown.  Monce  t?.  Adams,  (1874)  12  Blatchf. 
(U.  S.)  9;  McClaim  t?.  Ortmayer,  (1891)  141 
U.  fi.  427;  Gardner  v.  Herz,  (1886)  118  U.  S. 
180;  Thompson  v.  Boisselier,  (1885)  114  U. 
S.  1;   Hollister  v.  Benedict,   etc.,  Mfg.  Co., 

(1885)  113  U.  S.  59;  Perry  i?.  Revere  Rubber 
Co.,  (1898)  86  Fed.  Rep.  633;  Dunbar  v. 
Eastern  Elevating  Co.,  (C.  C.  A.  1897)  81 
Fed.  Rep.  201;  Sax  v.  Taylor  Iron- Works, 
(1887)  30  Fed.  Rep.  835;  Enterprise  Mfg.  Co. 
f.  Sargent,  (1886)  28  Fed.  Rep.  185;  May 
P.  Fon  du  Lac  County,  (1886)  27  Fed.  Rep. 
691;  Celluloid  Mfg.  Co.  v.  Comstoek,  etc.,  Co., 

(1886)  27  Fed.  Rep.  358;  Spill  v.  Celluloid 
Mfg.  Co.,  (1884)  21  Fed.  Rep.  631;  Phillips 
f.  Detroit,  (1879)  4  B.  &  A.  Pat.  Cas. 
347. 

Invention  shown  by  new  combination.  —  It 
i»  a  general  but  not  invariable  rule  that  in- 
I'ention  is  shown  by  a  new  combination  of 
known  elements  producing  a  new  and  bene- 
ficial result.     Potts  v,  Creager,    (1895)    155 


U.  S.  607;  Webster  Loom  Co.  r.  Higgins,  106 
U.  S.  691. 

Utility  as  evidence  of  invention.  —  Utility, 
however,  is  decisive  as  evidence  of  invention 
only  in  cases  of  doubt.  National  Hat  Pounc- 
ing Mach.  Co.  V.  Hedden,  (1893)  148  U.  S. 
482;  Hollister  v.  Benedict,  etc.,  Mfg.  Co., 
(1885)  113  U.  S.  59;  Falk  Mfg.  Co.  t?.  Mis- 
souri R.  Co.,  (C.  C.  A.  1900)  103  Fed.  Rep. 
295. 

The  redaction  of  cost  or  improvement  in 
quality  produced  by  new  deVices  is  sufficient 
utility  to  show  invention.  Enterprise  Mfg. 
Co.  V.  Sargent,  (1886)  28  Fed.  Rep.  187; 
Asmus  V,  Alden,  (1886)  27  Fed.  Rep.  684; 
In  re  Smith,  (1853)  MacA.  Pat.  Cas.  255,  22 
Fed.  Cas.  No.  12,892. 

Increasing  capacity  of  machine.  —  Where 
the  capacity  of  a  machine  is  increased  by  a 
new  combination  or  other  changes  invention 
is  shown.  Webster  Loom  Co.  v,  Higgins, 
(1881)  105  U.  S.  680. 

Article  made  salable.  —  Where  an  article 
is  rendered  salable  which  was  previously 
unsalable  sufficient  invention  is  shown  for 
a  patent.  Sargent  v.  Yale  Lock  Mfg.  Co., 
(1879)  17  Blatchf.  (U.  S.)  249;  Miller  v. 
Handley,  (1894)  61  Fed.  Rep.  100. 

Success  or  value.  —  The  production  of  a 
success,  or  giving  value  to  a  product  thereto- 
fore a  failure  and  without  value,  shows  in- 
vention. Badische  Anilin,  etc.,  Fabrik  v. 
Kalle,  (1899)  94  Fed.  Rep.  177;  King  v,  An- 
derson, (1898)  90  Fed.  Rep.  500;  Westing- 
house  V,  New  York  Air-Brake  Co.,  ( 1893)  59 
Fed.  Rep.  581;  Enterprise  Mfg.  Co.  r.  Sar- 
gent, (1886)  28  Fed.  Re^.  185. 

Only  successful  machine.  —  Where  a  pat- 
ented machine  is  the  only  successful  one  op- 
erating with  rapidity,  efficiency,  and  economy 
invention  is  shown,  although  the  effectiveness 
of  the  machine  is  produced  by  changes  which 
ordinarily  would  be  held  merely  a  substitu- 
tion of  mechanical  equivalents  or  a  duplica- 
tion of  parts.  Watson  v.  Stevens,  (C.  C.  A. 
1892)  51  Fed.  Rep.  757,  reversing  (1891)  47 
Fed.  Rep.  117,  and  applying  Webster  Loom 
Co.  V.  Higgins,  (1881)  105  U.  S.  580;  Gin- 
dorff  V.  Deering,  (1897)  81  Fed.  Rep.  952. 

New  application  of  old  device  to  old  art.  — 
The  application  of  an  old  device  to  an  art 
also  old  to  which  it  had  never  before  been 
applied  tends  to  show  invention.  Dodge  r. 
Porter,  (1899)  98  Fed.  Rep.  624;  Thomson- 
Houston  Electric  Co.  v,  Winchester  Ave.  R. 
Co.,   (1895)  71  Fed.  Rep.  192. 

Obtaining  successful  result.  —  Invention  is 
shown  by  one  obtaining  a  successful  result 
producing  a  desired  improvement,  where  pre- 
viously there  have  been  unsuccessful  experi- 
ments by  others.  Ham  Mfg.  Co.  v.  R.  E. 
Dietz  Co.,  (1893)  13  C.  C.  A.  687,  citing 
Krementz  v,  S.  Cottle  Co.,  (1893)  148  U.  S. 
556;  Gaudy  v.  Main  Belting  Co.,  (1892)  143 
U.  S.  587;  Hallock  v.  Davison,  (1901)  107 
Fed.  Rep.  482;  Badische  Anilin,  etc.,  Fabrik 
V,  Kalle,  (1899)  94  Fed.  Rep.  174;  Rubber 
Tire  Wheel  Co.  v.  Columbia  Pneumatic  Wagon 
Wheel  Co.,  (1898)  91  Fed.  Rep.  978;  Perry 
y.  Revere  Rubber  Co.,  (1898)  86  Fed.  Rep. 
633;  Taylor  v.  Sawyer  Spindle  Co.,  (C.  C.  A. 
1896)  75  Fed.  Rep.  301,  affirming   (1895)  69 
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Fed.  Rep.  837 ;  Thomson-Houston  Electric  Co. 
V.  Winchester  Ave.  R.  Co.,  (1895)  71  Fed. 
Rep.  192;  Binn  v.  Zucker,  etc.,  Chemical  Co., 

(1895)  70  Fed.  Rep.  711;  National  Co.  v. 
Belcher,  (1895)  68  Fed.  Rep.  666;  Horn  v. 
Bergner,  (1895)  68  Fed.  Rep.  428;  Consoli- 
dated Brake-Shoe  Co.  v.  Detroit  Steel,  etc., 
Co.,  (1890)  47  Fed.  Rep.  894;  Wilcox  v.  Book- 
waiter,  (1887)  31  Fed.  Rep.  224;  Enterprise 
Mig.  Co.  V.  Sargent,  (1886)  28  Fed.  Rep. 
185;  Terry  Clock  Co.  v.  New  Haven  Clock 
Co.,  (1879)  4  B.  &  A.  Pat.  Cas.  121,  23  Fed. 
Cas.  No.  13,840. 

Success  by  simple  change.  —  It  is  not  im- 
portant that  the  change  may  be  simple  where 
the  experiments  have  continued  for  a  long 
time.  Collins  Co.  v.  Coes,  (1880)  3  Fed.  Rep. 
225. 

Unsuccessful  experiments  by  skilled  per- 
sons. —  Where  for  many  years  persons  skilled 
in  the  art  have  unsuccessfully  endeavored  to 
discover  a  more  convenient  or  effective  device, 
such  discovery  is  almost  conclusive  evidence 
of  invention  and  that  it  was  not  made  by 
mere  mechanical  skill.  Barbed  Wire  Patent, 
(1892)  143  U.  S.  275;  Webster  Loom  Co.  v. 
Higgins,  (1881)  105  U.  S.  591;  National  Hol- 
low Brake -Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  (C.  C.  A.  1901)  106  Fed. 
Rep.  707;  Gindorff  v.  Deering,  (1897)  81  Fed. 
Rep.    952;     Steel   Clad   Bath    Co.    v.   Mayor, 

(1896)  77  Fed.  Rep.  736;  Johnson  v.  Brooklyn 
Heights  R,  Co.,  (1896)  75  Fed.  Rep.  668;  Con- 
solidated Brake- Shoe  CJo.  v,  Detroit  Steel, 
etc.,  Co.,  (1894)  59  Fed.  Rep.  902;  Columbia 
Chemical  Works  v.  Rutherford,  (1893)  58  Fed. 
Rep.  787;  Wilcox  v.  Bookwalter,  (1887)  31 
Fed.  Rep.  224;  Niles  Tool- Works  v.  Betts 
Mach.  Co.,  (1886)  27  Fed.  Rep.  301;  Ward 
V.  Grand  Detour  Plow  Co.,  (1883)  14  Fed.  Rep. 
696. 

General  and  extensive  use.  —  When  the 
other  facts  in  the  case  leave  the  question  of 
invention  in  doubt,  the  fact  that  the  device 
has  gone  into  general  use,  and  has  displaced 
other  devices,  which  had  previously  been  em- 
ployed for  analogous  uses,  is  sufficient  to 
turn  the  scale  in  favor  of  the  existence  of  in- 
vention. Smith  V.  Goodyear  Dental  Vulcan- 
ite Co.,  (1876)  93  U.  S.  495;  Consolidated 
Brake- Shoe  Co.  v.  Detroit  Steel,  etc.,  Co.,  47 
Fed.   Rep.   894;  Gandy  v.   Main  Belting  Co., 

(1892)  143  U.  S.  587,  reversing  (1886)  28  Fed. 
Rep.  570;  Keystone  Mfg.  Co.  v.  Adams,  (1894) 
151   U.  S.   139;     Krementz  v.   S.   Cottle  Co., 

(1893)  148  U.  S.  556;  Topliff  v.  Topliff, 
(1892)  145  U.  S.  156;  Barbed  Wire  Patent, 
(1892)  143  U.  S.  275;  Monce  r.  Adams,  (1874) 
12  Blatchf.  (U.  S.)  9;  Beer  v.  Walbridge,  (C. 
C.  A.  1900)  100  Fed.  Rep.  465;  Reynolds  v. 
Buzzell,  (C.  C.  A.  1899)  90  Fed.  Rep.  997; 
Wilkins  Shqe-Button  Fastener  Co.  v.  Webb, 
(1898)  89  Fed.  Rep.  982;  Campbell  Printing- 
Press,  etc.,  Co.  t\  Duplex  Printing- Press  Co., 
(1898)  86  Fed.  Rep.  315;  Consolidated  Car 
Heating  Co.  v.  American  Electric  Heating 
Corp.,  (1897)  82  Fed.  Rep.  993;  Mast  v. 
Dempster  Mill  Mfg.  Co.,  (C.  C.  A.  1897)  82 
Fed.  Rep.  327;  Davis  v.  Parkman,  (C.  C.  A. 
1895)  71  Fed.  Rep.  961;  Horn  i'.  Bergner, 
(1895)  68  Fed.  Rep.  428;  National  Co.  V. 
Belcher,   (1895)  68  Fed.  Rep.  665;  Holmes  v. 


Truman,  (Q  C.  A.  1895)  67  Fed.  Rep.  542; 
Consolidated  Brake- Shoe  Co.  v,  Detroit  Sled, 
etc.,  Co.,  (1894)  59  Fed.  Rep.  902;  Lalanee, 
etc.,  Mfg.  Co.  V,  Habermann  Mfg.  Co.,  (1S92) 
53  Fed-  Rep.  375;  Dederick  v.  Gardner,  (18»2) 
50  Fed.  Rep.  96;  Electrical  Accumulator  Co. 
V,  New  York,  etc.,  R.  Co.,  (1892)  50  Fed.  Rep. 
81;  Chicopee  Folding  Box  Co.  r.  Nugent, 
(1889)  41  Fed.  Rep.  139;  Palmer  v.  Johnston, 

(1888)  34  Fed.  Rep.  336;  Enterprise  Mfg.  Ca 
V.  Sargent,  (1886)  28  Fed.  Rep.  187;  Eclipse 
Windmill  Co.  v.  May,  (1883)  17  Fed.  Rep. 
344;  Lindsay  v.  Stein,  (1882)  10  Fed.  Rep. 
907;  Shedd  v.  Washburn,  (1882)  9  Fed.  Rep. 
904;  Wilson  Packing  Co.  t?.  Chicago  Packing, 
etc.,  Co.,  (1881)  9  Fed.  Rep.  547;  Washburn, 
etc.,  Mfg.  Co.  V.  Haish,  (1880)  4  Fea.  Rep. 
900;  Strobridge  v.  Lindsay,  (1880)  2  Fed. 
Rep.  692;  Hoe  v.  Cottrell,  (1880)  5  B.  A  A. 
•Pat.  Caa.  256;  Phillips  v,  Detroit,    (1879)  4 

B.  &  A.  Pat.  Cas.  347;  Lorillard  v.  McDowell. 
(1877)  2  B.  &  A.  Pat.  Cas.  531;  Shipman  En- 
gine Co.  V.  Rochester  Tool- Works,  (1888). 34 
Fed.  Rep.  747;  Miller  v.  Pickering,  (1883)  25 
Pat.  Off.  Gaz.  89. 

But  this  does  not  of  itself  conclusively 
show  invention,  as  a  success  may  be  due  to 
other  causes,  such  as  workmanship  or  tJie 
energy  displayed  in  marketing  the  device. 
Olin  V.  Timken,  (1894)  155  U.  S.  155;  Duer  v. 
Corbin  Cabinet  Lock  Co.,  (1893)  149  U  S. 
223;  McCTain  v.  Ortmayer,  (1891)  141  U.  S. 
419;  Adams  v.  Bellaire  Stamping  Co.,  (1891) 
141  U.  S.  539;  National  Hollow  Brake-Beam 
Co.  V,  Interchangeable  Brake-Beam   Co.,  (C. 

C.  A.  1901)  106  Fed.  Rep.  707;  Goss  Printing- 
Press  Co.  v.  Scott,  (1900)  103  Fed.  Rep.  650; 
Christy  v.  Hygeia  Pneumatic  Bicycle  Saddle 
Co.,  (C.  C.  A.  1899)  93  Fed.  Rep.  965;  Klien 
V.  Seattle,  (C.  C.  A.  1896)  77  Fed.  Rep.  200; 
Ypsilanti  Dress-Stay  Mfg.  Co.  v.  Van  Val- 
kenburg,  (1896)  72  Fed.  Rep.  277;  Saunders 
V.  Allen,  (C.  C.  A.  1894)  60  Fed.  Rep.  610; 
Corbin  (I^abinet  Lock  Co.  v.  Eagle  Lock  Ca, 

(1889)  37  Fed.  Rep.  338;  Consolidated  Jar 
Co.  V.  Bellaire  Stamping  Co.,  (1886)  28  Fed. 
Rep.  91;  Hill  v.  Biddle,  (1886)  27  Fed.  Rep. 
560;  Wilson  Packing  (Do.  v.  Chicago  Packing; 
etc.,  Co.,  (1881)  9  Fed.  Rep.  547;  Phillips  v. 
Detroit,  (1879)  4  B.  &  A.  Pat.  C!as.  347. 

In  doubtful  cas38.  —  The  general  and  ex- 
tensive use  of  a  device  is  sufficient  evidence 
of  invention  to  be  decisive  in  a  doubtful  case. 
Keystone  Mfg.  Co.  v.  Adams,  (1894)  151  U. 
S.  139;  Topliff  v.  Topliff,  (1892)  145  U.  S. 
156;  McClain  v.  Ortmayer,  (1891)  141  U.  8. 
419;  Magowan  V.  New  York  Belting,  etc.,  Co., 
(1891)  141  U.  S.  332;  Webster  Loom  Co.  v. 
Higgins,  (1881)  105  U.  S.  680;  Smith  v.  Good- 
year Dental  Vulcanite  Co.,  (1876)  93  U.  S. 
486;  National  Hollow  Brake- Beam  Co.  v. 
Interchangeable  Brake  Beam  Co..  (C.  C.  A 
1901)  106  Fed.  Rep.  707;  Lane  r.  Welds.  {C 
C.  A.  1899)  99  Fed.  Rep.  286;  Irwin  v.  Hassel- 
inan,  (C.  C.  A.  1899)  97  Fed.  Rep.  964,  aflirm- 
ino  (1898)  86  Fed.  Rep.  642;  Streator  Cathe- 
dral Glass  Co.  V.  Wire-Glass  C!o..  (C.  C.  A. 
1899)  97  Fed.  Rep.  950;  Rubber  Tire  "Wheel 
Co.  V.  Columbia  Pneumatic  Wagon  Wheel  Ca, 
(1898)  91  Fed.  Rep.  978;  Michigan  Stove  Ca 
r.  Fuller- Warren  Co.,  (1896)  81  Fed.  Rep. 
376;  Codman  v.  Amia,  (C.  C.  A.  1896)  74  Fed. 
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Bep.  636;  H.  Tibbe,  etc.,  Mfg.  Co.  v.  Lam- 
parter,  (1892)  51  Fed.  Rep.  763;  Stearns  v. 
Phillips,  (1890)  43  Fed.  Hep.  792;  Wilson 
Packing  Co.  v,  Chicago  Packing,  etc.,  Co., 
(1881)  9  Fed.  Rep.  547. 

In  doubtful  cases  only  will  extensive  use 
be  considered  as  evidence  of  invention.  Goss 
Printing- Press  Co.  t\  Scott,  (1900)  103  Fed. 
Rep.  650;  National  Hollow  Brake-Beam  Ca 
r.  Interchangeable  Brake-Beam  Co.,  (1900)  90 
Fed.  Rep.  758;  Schwarzwaelder  v,  Detroit, 
(1806)  77  Fed.  Rep.  886;  Dueber  Watch-Case 
Mfg.  Co.  V.  Robbins,  (C.  C.  A.  1896)  76  Fed. 
Rep.  17;  Corbin  Cabinet  Lock  Co.  v.  Eagle 
Lock  Co.,  (1889)  37  Fed.  Rep.  338;  Consoli- 
dated Electric  Mfg.  Co.  v.  Holtzer,  (C.  C.  A. 
1895)  67  Fed.  Rep.  907. 

Novelty  necessary.  —  The  success  of  a  ma- 
chine or  device  is  not  evidence  of  invention 
unless  such  machine  or  device  shows  novelty. 
01int7.  Timken,  (1894)   155  U.  S.  141. 

Imitation.  —  It  is  evidence  of  invention 
that  a  new  and  successful  device  is  imitated 
by  others.  Hallock  v.  Davison,  (1901)  107 
Fed.  Rep.  482;  Hancock  Inspirator  (Jo.  v. 
Jenks,  (1884)  21  Fed.  Rep.  911;  Shannon  v. 
J.  M.  W.  Jones  Stationery,  eta,  Co.,  (1881) 
9  Fed.  Rep.  206. 

General  use.  —  But  a  patent  is  not  neces- 
sarily defeated  because  the  subject  thereof 
has  not  gone  into  general  use.  Duer  v.  Cor- 
bin Cabinet  Lock  Co.,  (1893)  149  U.  S.  216; 
Bradford  v.  Belknap  Motor  Co.,  (1900)  106 
Fed  Rep.  63. 

Nature  of  machine.  —  Invention  is  some- 
times shown  by  the  machine  itself,  it  being 
evident  from  its  nature  that  it  was  the 
product  of  a  creative  mind.  Enterprise 
Mfg.  Co.  V,  Sargent,  (1886)  28  Fed.  Rep. 
185. 

Independent  suggestions  of  mechanics. — 
The  suggestion  by  several  skilled  mechanics 
acting  independently  of  each  other  of  the 
same  device  to  correct  a  recognized  defect 
shows  that  such  correction  does  not  involve 
invention  but  mere  mechanical  skill.  Has- 
lem  V.  Pittsburg  Plate-Glass  Co.,  (1894)  68 
Fed.  Rep.  479. 

The  failure  of  mechanics  to  improve  a  de- 
vice, although  the  original  device  had  been  in 
oommon  use  for  a  long  time,  is  good  evidence 
of  invention  although  the  improvement  may 
appear  obvious  and  simple.  Potts  v. 
Creager,  (1895)  155  U.  S.  607;  Union  Paper 
Bag  Mach.  Co.  v.  Pultz,  etc.,  Co.,  (1878)  15 
Blatchf.  (U.  S.)  160;  Horn  v.  Bergner,  (1895) 
(»  Fed.  Rep.  428;  S.  &  F.  Heath  Cycle  Co.  v. 
Hay,  (1895)  67  Fed.  Rep.  246;  Dederick  v. 
Cassell,  (1881)  9  Fed.  Rep.  306;  Miller 
r.  Pickering,  (1883)  16  Fed.  Rep.  540;  Hoer. 
Ojttrell.  (1880)  5  B.  &  A,  Pat.  Cas.  256; 
Union  Paper  Bag  Mach.  Co.  r.  Murphy,  13 
Pat  Off.  Gaz.  366. 

In  Butler  v,  Steckel,  (1886)  27  Fed.  Rep. 
219,  the  court  said:  "I  cannot  see  that  the 
niere  fact  that  others  were  so  long  wandering 
hy  the  wrong  path  is  any  evidence  that  it 
requires  invention  to  accomplish  what  has 
been  done  by  takins:  the  direct  path  pursued 
by  those  patentees." 

But  it  does  not  of  necessity  show  that  a  de- 
Tice  required  invention  to  produce  it,  that 


one  particular  mechanic  failed  to  do  so. 
Johnson  Co.  v.  Pennsylvania  Steel  Co.,  (1896) 
67  Fed.  Rep.  940. 

Ability  of  mechanics.  —  It  does  not  of  nec- 
essity show  want  of  invention  in  a  simple 
device  that  several  mechanics  believe  they 
could  have  produced  it  if  required.  Ross  i;. 
Montana  Union  R.  Co.,  (1890)  45  Fed.  Rep. 
424. 

Continued  experiments.  —  Invention  is 
shown  by  continuation  of  experiments  in  the 
production  of  a  device.  Dunbar  v,  Myers, 
(1876)  94  U.  S.  195. 

IV.  Utility. 

"Useful  invention"  defined.  — By  useful 
invention  is  meant  such  a  one  as  may  be 
applied  to  some  beneficial  use  in  society  in 
contradistinction  to  an  invention  which  is 
mischievous  or  injurious  to  the  morals,  the 
health,  or  the  ^ood  order  of  society.  Bed- 
ford V.  Hunt,  (1817)  1  Mason  (U.  S.)  302; 
Winans  v.  Schenectady,  etc.,  R.  Co.,  (1851) 
2  Blatchf.  279;  Kneass  17.  Schuylkill  Bank, 
(1820)  4  Wash.  (U.  S.)  9,  14  Fed.  Cas.  No. 
7,875;  Roemer  v.  Logowitz,  (1871)  20  Fed. 
Cas.  No.  11,996;  Whitney  v.  Emmett,  (1831) 
Baldw.  (U.  S.)  303.  29  Fed.  Cas.  No.  17,586; 
Page  V.  Ferry,  (1857)  1  Fish.  Pat.  Cas.  298; 
Cox  V.  Griggs,  (1861)  2  Fish.  Pat.  Cas.  174; 
Cook  V.  Ernest,  (1872)  6  Fish.  Pat.  Cas. 
396;  Westlake  v,  Cartter,  (1873)  6  Fish.  Pat. 
Cas.   519. 

Necessity  of  utility.  —  Every  new  thing  is 
not  patentable.  It  must  be  new  and  useful 
substantially.  Atlantic  Works  t?.  Brady, 
(1882)  107  U.  S.  192;  Slawson  v.  Grand  St. 
R.  Co.,  (1882)  107  U.  S.  649;  Hollister  v, 
Benedict,  etc.,  Mfg.  Co.,  (1885)  113  U.  8. 
59;  Thompson  v,  Boisselier,  (1886)  114  U. 
S.  1;  Gardner  t?.  Herz,  (1886)  118  U.  S.  180; 
Pomace  Holder  Co.' v.  Ferguson,  (1886)  119 
U.  S.  335;  Landesmann  v.  Jonasson,  (1887) 
32  Fed.  Rep.  590. 

Test  of  utility.  —  In  Crouch  v,  Speer, 
(1874)  1  B.  &  A.  Pat.  Cas.  145,  6  Fed.  Cas. 
No.  3,438,  it  was  said  that  the  test  whether  an 
invention  is  useful  in  the  sense  of  law  is  not 
whether  it  is  not  mischievous  or  hurtful, 
or  insignificant,  but  whether  it  is  capable  of 
use  for  a  purpose  from  which  some  advantage 
can  be  derived.  If  it  be  useful  in  this  sense 
the  degree  or  extent  of  its  usefulness  is  al- 
together unimportant.  It  is  not  necessary 
that  it  should  be  the  best  means  of  producing 
a  desirable  result,  but  a  means,  although  in- 
ferior to  others,  of  producing  it. 

Pernicious  use.  —  A  device  is  not  useful 
within  the  meaning  of  the  patent  law  where 
the  only  use  to  which  it  has  been  put  was  for 
gambling  purposes,  such  use  being  pernicious 
and  liurtful.  National  Automatic  Device 
Co.  V.  Lloyd,   (1889)   40  Fed.  Rep.  89. 

Frivolous  article.  —  That  which  is  merely 
frivolous  is  without  sufficient  patentable 
utility.  Lowell  r.  Lewis,  (1817)  1  Mason 
(U.  S.)  182,  1  Robb  Pat.  Cas.  131;  Coleman 
V.  Liesor,  (1859)  6  Fed.  Caa.  No.  2.984; 
Whitney  v.  Emmett,  (1831)  Baldw.  (U.  S.) 
303,    29   Fed.    Cas.    No.    17,585;    Winans   V, 
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Schenectady,  etc.,  R.  Co.,    (1861)   2  Blatchf. 
(U.   S.)    279. 

A  merely  dangetous  invention  has  no  util- 
ity. Converse  v.  Cannon,  (1873)  2  Woods 
(U.  S.)  7;  Hoffheins  v.  Brandt,  (1867)  3 
Fish.  Pat.  Cas.   218. 

Injurious  invention.  —  An  invention  which 
may  or  will  be  absolutely  hurtful  or  in- 
jurious is  not  useful.  Page  v.  Ferry,  (1857) 
1  Fish.  Pat.  Cas.  298;  Ex  p.  Sanders,  (1861) 
21  Fed.  Cas.  No.  12,292. 

Result  dangerous  or  unaccomplished. — 
Neither  an  invention  which  will  not  enable 
the  operator  to  accomplish  the  described  re- 
sult, nor  one  which  constantly  exposes  the 
operator  to  the  loss  of  his  life  or  to  great 
bodily  harm,  can  be  regarded  as  useful  within 
the  meaning  of  the  patent  law.  Mitchell  v, 
Tilghman,    (1873)    19  Wall.    (U.  S.)    287. 

Practical  and  salutary  invention.  —  An  in- 
vention is  sufficiently  useful  if  it  may  be  ap- 
plied to  practical  purposes,  and  is  salutary 
in  so  far  as  it  is  applied,  and  has  no  ob- 
noxious or  mischievous  tendency.  Crompton 
V.  Belknap  Mills,  (1869)  3  Fish.  Pat.  Cas. 
636,  6  Fed.  Cas.  No.  3,406,  30  Fed.  Cas.  No. 
18,286;  Collender  v.  Griffith,  (1880)  2  Fed. 
Rep.  206;  Bedford  v.  Hunt,  (1817)  1  Mason 
(U.  S.)  302. 

Convenience  and  cost.  —  A  device  which  is 
more  convenient  and  advantageous  than  those 
in  use  and  can  be  constructed  more  cheaply 
has  sufficient  utility  to  support  a  patent. 
Collender  v.  Griffith,  (1880)  2  Fed.  Rep.  206. 

Advantages  of  construction.  —  An  inven- 
tion possessing  peculiar  advantages  from  its 
mode  of  construction  not  found  in  other  sim- 
ilar inventions  shows  a  sufficient  utility  to 
support  a  patent.  Simmons  v,  Blackinton, 
(1878)  3  B.  &  A.  Pat.  Cas.  481,  22  Fed.  Cas. 
No.  12,866. 

Amusement  and  diversion.  —  Inventions 
which  afford  amusement  and  diversion  are 
classed  among  patentable  subjects.  Paul 
Boynton  Co.  v.  Morris  Chute  Co.,  (1897)  82 
Fed.  Rep.  440. 

Ah  artificial  food  that  is  not  deleterious  is 
sufficiently  useful.  In  re  Corbin,  (1857) 
MacA.  Pat.  Cas,  621,  6  Fed.  Cas.  No.  3,224. 

The  degree  of  utility  is  immaterial.  The 
law  only  requires  that  it  shall  be  capable  of 
some  use,  and  that  the  use  is  not  prohibited 
by  sound  morals  or  public  policy.  Adams  v. 
Loft,  (1879)  4  B.  &  A.  Pat.  Cas.  495,  1  Fed. 
Cas.  No.  61 ;  Wintermute  v.  Redington, 
(1856)  1  Fish.  Pat.  Cas.  239;  Vance  v.  Camp- 
bell, (1859)  1  Fish.  Pat.  Cas.  483;  Cox  v. 
Griggs,  (1861)  2  Fish.  Pat.  Cas.  174;  Hoff- 
heins V.  Brandt,  (1867)  3  Fish.  Pat.  Cas. 
218;  Cook  v.  Ernest,  (1872)  5  Fish.  Pat. 
Cas.  396;  Westlake  v.  Cartter,  (1873)  6 
Fish.  Pat.  Cas.  519;  Lowell  v,  Lewis,  (1817) 
1  Mason  (U.  S.)  182,  1  Robb.  Pat.  Cas.  131; 
Doherty  v.  Haynes,  (1874)  1  B.  &  A.  Pat. 
Cas.  289;  Chandler  v.  Ladd,  (1857)  MacA. 
Pat.  Cas.  493,  5  Fed.  Cas.  No.  2,593;  Con- 
over  V,  Roach,  (1857)  4  Fish.  Pat.  Cas.  12, 
6  Fed.  Cas.  No.  3,125;  Crompton  v.  Belknap 
Mills,  (1869)  3  Fish.  Pat.  Cas.  536,  6  Fed. 
Cas.  No.  3,406;  Many  t?.  Jagger,  (1848)  1 
Blatchf.  (U.  S.)  372,  16  Fed.  Cas.  No.  9,053; 
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Miller,  etc.,  Mfg.  Co.  v.  Du  Brul,  (1877)  2 
B.  &  A.  Pat.  Cas.  618,  17  Fed.  Cas.  No. 
9,697;  Poppenhusen  v.  New  York  Gotta 
Percha  Comb  Co.,  (1868)  2  Fish.  Pat.  Cas. 
62,  19  Fed.  Cas.  No.  11,283;  Roemer  c. 
Logowitz,  (1871)  20  Fed.  Cas.  No.  11,996; 
Ross  f.  Wolfinger,  (1873)  20  Fed,  Cas.  No. 
12,081;  Tilghman  r.  W^erk,,  (1862)  1  Bond 
(U.  S.)  611,  23  Fed.  Cas.  No.  14,046;  Wil- 
bur  V.  Beecher,  (1850)  2  Blatchf.  (U.  S.) 
132,  29  Fed.  Cas.  No.  17,634;  Gibbs  v,  Hoef- 
ner,  (1884)  19  Fed.  Rep.  323;  Fryer  r. 
Mutual  L.  Ins.  Co.,  (1887)  30  Fed.  Rep.  787; 
Winans  v.  Schenectady,  etc.,  R,  Co.,  (1851) 
2  Blatchf.  (U.  S.)  279;  Converse  v.  Cannon, 
(1873)  2  Woods  (U.  S.)  7;  Bedford  v. 
Hunt,  (1817)  1  Mason  (U.  S.)  304;  Morgin 
V.  Seaward,   (1837)   2  M.  &  W.  544. 

Not  accomplishing  all  claimed.  —  If  an  in- 
vention be  both  new  and  useful  it  cannot 
be  impeached  because  it  does  not  accom- 
plish all  that  a  sanguine  inventor  his 
claimed  for  it.  Fames  v.  Cook,  (1860)  2 
Fish.  Pat.  Cas.  146,  8  Fed.  Cas.  No.  4,239. 

Degree  of  utility  in  issued  x^itents  and 
those  to  be  issued.  —  It  has  been  held  that 
the  rule  that  when  an  invention  is  capable  of 
use  for  some  purpose,  the  degree  of  utility  is 
not  a  subject  for  consideration  is  applicable 
only  in  cases  where  a  patent  is  issued,  and  it 
becomes  necessary  to  sustain  it  when  its 
validity  is  impeached  in  a  court  of  law;  but 
that  the  issuance  of  the  patent  by  the  com- 
missioner is  confirmed  by  the  provisions  of 
the  law  wherein  one  of  the  conditions  neces- 
sary to  the  granting  of  the  patent  is  that 
upon  the  examination  the  commissioner  shall 
deem  the  invention  to  be  sufficiently  useful 
and  important.  In  re  Cushman,  (1858) 
MacA.  Pat.  Cas.  569,  6  Fed.  Cas.  No.  3.513. 

Better  than  other  inventions.  —  It  is  not 
necessary  to  the  issuance  of  a  patent  that 
the  invention  must  accomplish  its  purpose 
better  than  or  even  as  well  as  others  intended 
for  the  purpose,  if  it  is  capable  of  use 
for  the  purpose  intended  for  it.  Strobridge 
V.  Lindsay,  (1880)  2  Fed.  Rep.  692;  Sey- 
mour V.  Osborne,  (1871)  11  Wall.  (U.  S.) 
649;  Hoffheins  r.  Brandt,  (1867)  3  Fish. 
Pat.  Cas.  218;  Winans  v.  Schenectady,  etc, 
R.  Co.,  (1851)  2  Blatchf.  (U.  S.)  279;  Bell 
V.  Daniels,  (1858)  1  Bond  (U.  S.)  212; 
Roberts  v.  Ward,  (1849)  4  McLean  (U.  S.) 
665;  Shaw  f?.  Colwell  Lead  Co.,  (1882)  20 
Blatchf.    (U.   S.)    417. 

If  the  machine  is  new,  and  does  better 
work  than  the  machines  which  preceded  it,  a 
strong  presumption  of  patentability  is  pre- 
sented. Ballard  v.  M'Cluskey,  (1893)  58 
Fed.  Rep.  880;  Topliflf  v.  Topliflf,  (1892)  145 
U.  S.  156;  Gandy  r.  Main  Belting  Co.,  (1892) 
143  U.  S.  587;  Krementz  v.  S.  Cottle  Co., 
(1893)  148  U.  S.  556;  American  Cable  R. 
Co.  V.  New  York,  (1893)  66  Fed.  Rep.  149; 
Loewer  v.  Ford,   (1893)   65  Fed.  Rep.  62. 

Displacing  other  inventions.  —  It  is  not 
necessary  to  establish  that  the  invention  is 
of .  such  general  utility  as  to  supersede  all 
other  inventions  in  practice  to  accomplish  the 
same  purpose.  Bedford  v.  Hunt,  (1817)  1 
Mason    (U.   S.)    302;   Crompton  v.  Belknap 
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Millfl,  (1869)  3  Fish.  Pat.  Cas.  636,  6  Fed. 
Ou.  No.  3,406;  Dunbar  v.  Marden,  (1842) 
13  N.  H.  311;  Rowe  v.  Blanchard,  (1864)  18 
Wis.  441. 

That  a  patent  speedily  superseded  all 
others  of  its  general  type  and  was  com- 
mercially successful  are  conditions  to  be  ap- 
plied with  caution  to  a  very  limited  class  of 
cases,  otherwise  doubtful,  turning  on  ques- 
tions of  utility  of  patentable  invention.  Con- 
solidated Electric  Mfg.  Go.  v,  Holtzer,  (C.  C. 
A.  1896)  67  Fed.  Rep.  907;  Olin  v.  Timken, 
(1894)  155  U.  S.  141;  De  Loriea  v.  Whitney, 
(C.  C.  A.  1894)  63  Fed.  Rep.  611. 

Detennination  by  state  of  art.  —  The  util- 
ity of  an  invention  must  be  determined  by 
the  state  of  the  art  at  the  time  when  the 
patent  was  applied  for,  and  the  fact  that 
since  then  other  means  have  been  used  to 
accomplish  the  same  result  in  a  better  or 
cheaper  manner  is  immaterial.  Westing- 
house  Electric,  etc.,  Co.  i;.  Beacon  Lamp  Co., 
(1899)  95  Fed.  Rep.  462;  Poppenhusen  i;. 
New  York  Gutta  Percha  Comb  Co.,  (1858) 
2  Fish.  Pat.  Cas.  62,  19  Fed.  Cas.  No.  11.283. 

InTention  superseded  by  later  ones.  —  The 
fact  that  later  inventions  have  driven  an  in- 
vention out  of  the  market  has  no  bearing  on 
the  question    of    utility.      Cook   v.    Ernest, 

(1872)  5  Fish.  Pat.  Cas.  396;  National  Hat- 
Pouncing  Mach.  Co.  17.  Tnom,  (1885)  26 
Fed.  Rep.  497. 

Simplicity.  —  The  fact  that  an  invention  is 
simple  does  not  show  a  lack  of  utility,  as  its 
simplicity  is  more  a  recommendation  of  than 
an  objection  to  its  usefulness.  Bell  v. 
DaDiels,  ( 1858 )  1  Bond  (U.  S.)  212;  Wayne 
P.Holmes,  (1856)  1  Bond  (U.  S.)  27;  Yates 
r.  Great  Western  R,  Co.,  (1877)  24  Grant 
Ch.  (U.  S.)   495. 

Capability  of  improyement.  —  The  fact 
that  an  invention  is  capable  of  being  im- 
proved or  that  other  devices  must  be  used 
with  it  in  order  to  accomplish  the  desired  or 
best  result  does  not  constitute  an  objection 
to  its  utility.  Wheeler  t?.  Clipper  Mower,  etc., 
Co.,  (1872)  10  Blatchf.  (U.  S.)  181,  29  Fed. 
Cas.  No.  17,493;  Eames  v.  Cook,  (1860)  2 
Fish.  Pat.  Cas.  146,  8  Fed.  Cas.  No.  4,239; 
Thomson-Houston  Electric  Co.  v.  Union  R. 
Co.,  (1898)  84  Fed.  Rep.  888;  Seymour  v. 
Marsh,  (1872)  6  Fish.  Pat.  Cas.  115,  21  Fed. 
Cas.  No.  12,687;  National  Hat-Pouncing 
Mach.  Go.  V,  Thorn,  (1885)  25  Fed.  Rep.  497; 
Independent  Electric  Co.  v,  Jeffrev  Mfg.  Co., 
(1896)  76  Fed.  Rep.  981;  Gray  r.  James, 
(1817)  Pet.  (C.  C.)  476,  10  Fed.  Cas.  No. 
5,719. 

Extensive  sale  or  use.  —  The  fact  that  a 
patented  article  has  a  general  and  extensive 
use  or  sale  shows  stronjrly  that  it  is  useful. 
Adams  r.  Edwards.  (1848)  1  Fish.  Pat.  Cas. 
1,  1  Fed.  Cas.  No.  53;   Smith  v.  O'Connor, 

(1873)  6  Fish.  Pat.  Cas.  409;  Fryer  v. 
Mutual  L.  Ins.  Co.,  (1887)  30  Fed.  Rep. 
787;  Newbury  v.  Fowler.  (1886)  28  Fed. 
Rep.  454;  Strobridge  t?.  Lindsay,  (1880)  2 
Fed.  Rep.  692;  Megraw  v.  Carroll,  (1880)  6 
B.  k  A.  Pat.  Cas.  325;  Cook  v,  Ernest, 
(1872)  5  Fish.  Pat.  Cas.  396;  Roberts  v. 
Schreiber,  (1880)   5  B.  &  A.  Pat.  Cas.  491; 


Magowan  v.  New  York  Belting,  etc.,  Co., 
(1891)    141   U.  S.  332;   Shannon  V,  Bruner, 

(1887)  33  Fed.  Rep.  289;  Gandy  v.  Main 
Belting  Co.,  (1892)  143  U.  S.  687;  Grant  v. 
Walter,  (1893)  148  U.  S.  547;  Duer  v. 
Corbin  Cabinet  Lock  Co.,  (1893)  149  U.  S. 
216;  Blake  v.  Roberteon,  (1876)  94  U.  S. 
728;  McClain  v,  Ortmayer,  (1891)  141  U.  S. 
419;  McKay  Copeland  Lasting  Mach.  Co.  v, 
Copeland  Rapid-Laster  Mfg.  Co.,  (1896)  77 
Fed.  Rep.  306. 

Patent  as  evidence  of  utility.  —  "Utility 
being  one  of  the  qualities  necessary  to  pat- 
entability, the  granting  of  the  patent  is 
prima  facie  evidence  of  it;  and  this  is  not 
negatived  by  the  fact  that  the  device  is  sus- 
ceptible of  improvei^ent,  or  that  like  inven- 
tions are  so  far  superior  to  it  that  they  may 
entirely  supersede  the  use  of  it.''  Crown 
Cork,  etc.,  Co.  v.  Aluminum  Stopper  Co.,  (C. 
C.  A.  1901)   108  Fed.  Rep.  845. 

V.  Novelty  and  Anticipation. 

Novelty  necessary.  —  An  invention  must 
be  novel  to  authorize  the  issuance  of  a 
patent  for  it.  Whitney  17.  Emmett,  (1831) 
Baldw.  (U.  S.)  303;  Searls  t?.  Merriam, 
(1882)  20  Blatchf.  (U.  S.)  263;  Bruff  v, 
Ives,  (1877)  14  Blatchf.  (U.  S.)  198; 
Blanchard  v.  Puttman,  (1867)  2  Bond  (U. 
S.)  84;  McCormick  v,  Seymour,  (1854)  3 
Blatchf.  (U.  S.)  209;  McCormick  v.  Talcott, 
(1857)  20  How.  (U.  S.)  407;  Hogg  I?.  Emer- 
son, (1848)  6  How.  (U.  S.)  437;  Lowell  r. 
Lewis,  (1817)  1  Mason  (U.  S.)  182;  Sey- 
mour V.  Osborne,  (1871)  11  Wall.  (U.  S.) 
548;  Stimpson  v.  Woodman,  (1869)  10  Wall. 
(U.  S.)  117;  Morey  v.  Lockwood,  (1868)  8 
Wall.  (U.  S.)  230;  Richards  r.  Chase  Ele- 
vator Co.,  (1895)  159  U.  S.  477;  Wollensak 
V,  Sargent,  (1894)  151  U.  S.  221;  Busell 
Trimmer  Co.  v.  Stevens,  (1890)  137  U.  S. 
423;  Hill  v.  Wooster,  (1890)  132  U.  S.  693; 
Stephenson  v.  Brooklyn  Cross-Town  R.  Co., 
(1885)  114  U.  S.  149;  Pennsylvania  R.  Co. 
17.    Locomotive    Engine    Safety    Truck    Co., 

(1884)  110  U.  S.  490;  Packing  Co.  Cases, 
(1881)  105  U.  S.  566;  Dunbar  v.  Myers, 
(1876)  94  U.  S.  198;  National  Hollow  Brake- 
Beam  Co.  V.  Interchangeable  Brake- Beam  Co., 
(C.  C.  A.  1901)  106  Fed.  Rep.  693;  Lyons  v, 
Drucker,  (C.  C.  A.  1901)  106  Fed.  Rep.  416; 
Badische  Anilin,  etc.,  Fabrik  v,  Kalle,  (1899) 
1)4  Fed.  Rep.  175;  Antisdel  v.  Chicago  Hotel 
Cabinet  Co.,  (C.  C.  A.  1898)  89  Fed.  Rep. 
308;  Alaska  Refrigerator  Co.  v.  Wisconsin 
Refrigerator  Co.,  (1891)  47  Fed.  Rep.  324; 
Hiller  i\  Levy,  (1890)  41  Fed.  Rep.  627; 
CondC  i\  Valkenburgh,  (1889)  39  Fed.  Rep. 
788;  Krementz  v.  Cottle  Co.,  (1889)  39  Fed. 
Rep.  323;   Boyd  v.  Janesville  Hay  Tool  Co., 

(1888)  37  Fed.  Rep.  887;  Eclipse  Mfg.  Co. 
t7.  Adkins,  (1888)  •36  Fed.  Rep.  554;  An- 
sonia  Brass,  etc.,  Co.  v.  Electrical  Supply 
Co.,  (1887)  32  Fed.  Rep.  81;  Matthews  v. 
Flower,  (1885)  25  Fed.  Rep.  830;  Wash- 
bum,   etc.,   Mfg.   Co.  V.   Grinnell   Wire   Co., 

(1885)  24  Fed.  Rep.  23;  U.  S.  V.  Gunning, 
(1885)  23  Fed.  Rep.  668;  Spill  v.  Celluloid 
Mfg.  Co.,   (1884).  21  Fed.  Rep.  631;  Thomp- 
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Bon  t?.  Haight,  (1826)  23  Fed.  Cas.  No. 
13,957;  Sloat  v.  Spring,  (1850)  22  Fed.  Cas. 
No.  12,948a;  McCormick  v.  Seymour,  (1851) 
2  Blatchf.  (U.  S.)  240,  15  Fed.  Cas.  No. 
8,726;  In  re  Kemper,  (1841)  MacA.  Pat. 
Cas.  1,  14  Fed.  Cas.  No.  7,687;  Evans  r. 
Eaton,  (1816)  Pet.  (C.  C.)  322,  8  Fed.  Cas. 
No.  4,559;  Bean  v.  Small  wood,  (1843)  2 
Story  (U.  S.)  408,  2  Fed.  Cas.  No.  1,173; 
Delano  v.  Scott,  (1835)  Gilp.  (U.  S.)  489, 
7  Fed.  Cas.  No.  3,753;  Batten  v.  Clayton, 
(1848)  2  Fed.  Cas.  No.  1,105;  Adams  v. 
Joliet  Mfg.  Co.,  (1877)  3  B.  &  A.  Pat.  Cas. 
1,  1  Fed.  Cas.  No.  56;  Matthews  v.  Skates, 
^1860)  1  Fish.  Pat.  Cas.  602;  Rice  v.  Heald, 
(1877)   20  Fed.  Cas.  No.  11,752. 

The  law  "gives  no  monopoly  to  industry, 
to  wise  judgment,  or  to  mere  mechanical 
skill  in  the  use  of  known  means,  nor  to  the 
product  of  either  if  it  be  not  new.'*  Smith 
t?.  Elliott,  9  Blatchf.    (U.  S.)    400. 

"  Novelty  "  defined.  —  Patentable  novelty 
consists  in  the  production  of  a  new  device  by 
the  exercise  of  invention.  American  Boad 
Mach.  (>).  v.  Pennpck,  etc..  Co.,  (1896)  164  U. 
S.  26;  Knapp  i?.  Morss,  (1893)  150  U.  S.  221; 
Hicks  V.  Kelsey,  (1874)  18  Wall.  (C.  S.)  670; 
Duer  V.  Corbin  Cabinet  Lock  Co.,  (1893)  149 
U.  S.  216;  Ryan  t?.  Hard,  (1892)  145  U.  S. 
241;  Butler  v.  Steckel,  (1890)  137  U.  S.  21; 
Hill  V.  Wooster,  (1890)  132  U.  S.  693;  Gard- 
ner 1?.  Herz,  (1886)  118  U.  S.  180;  Thompson 
17.  Boisselier,  (1885)  114  U.  S.  1;  Western 
Electric  Mfg.  Co.  v.  Ansonia  Brass,  etc.,  Co., 
(1885)  114  U.  S.  447;  Vinton  v.  Hamilton, 
(1881)     104    U.    S.    485;    Dunbar    v.    Myers, 

(1876)  94  U.  S.  187;  Indiana  Novelty  Mfg. 
Co.  V.  Crocker  Cliair  Co.,  (C.  C.  A.  1900)  103 
Fed.  Rep.  496;  Plastic  Fireproof  Constr.  Co. 
V.  San  Francisco,  (1899)  97  Fed.  Rep.  620; 
Arlington  Mfg.  Co.  v.  Celluloid  Co.,  (C.  C.  A. 
1899)  97  Fed.  Rep.  91;  U.  S.  Repair,  etc.,  Co. 
V.  Standard  Paving  Co.,  (1898)  87  Fed.  Rep. 
339;  Johnson  v.  Hero  Fruit  Jar  Co.,  (1893) 
55  Fed.  Rep.  659;  Singer  Mfg.  Co.  v.  Brill, 
(C.  C.  A.  1892)  54  Fed.  Rep.  380;  Edison  Elec- 
tric Light  Co.  v.  U.  S.  Electric  Lighting  Co.,(C. 
C.  A.  1892)  52  Fed.  Rep.  300;  Richmond  v.  At- 
wood,  (1892)  48  Fed.  Rep.  910;  Pope  Mfg. 
Co.  V.  Clark,  (1891)  46  Fed.  Rep.  789;  Sax  r. 
Taylor  Iron-Works,  (1887)  30  Fed.  Rep.  835; 
McClain  v.  Ortmayer,  (1888)  33  Fed.  Rep. 
284;  Washburn,  etc.,  Mfg.  Co.  v.  Beat-Em- All 
Barb- Wire  Co.,  (1888)  33  Fed.  Rep.  261;  Mel- 
lon V.  Smith-Davis  Mfg.  Co.,  (1885)  23  Fed. 
Rep.  153. 

Patentable  and  conimercial  novelty  are  not 
identical,  and  w^hat  may  be  new  in  a  com- 
mercial sense  may  not  be  new  in  the  sense 
of  the  patent  law.  Union  Paper-collar  Co.  v. 
Van  Dusen,  (1874)  23  Wall.  (U.  S.)  530;  Mil- 
ligan,  etc.,  Clue  Co.  v.  Upton,  (1874)  1  B.  & 
A.   Pat.   Cas.    497,    17    Fed.    Cas.    No.    9,607, 

(1877)  97  U.  S.  3. 
Domestic  and  foreign  patents.  —  The  x^rin- 

ciple  that  prior  knowledge  or  use  in  this 
country  will  defeat  a  patent  applies  both  to 
domestic  and  foreign  inventions.  Welsbach 
Light  Co.  V.  American  Incandescent  Lamp  Co., 
(C.  C.  A.  1899)   98  Fed.  Rep.  613. 

Methods  pointed  out  previously.  —  Al- 
though an  invention  must  not  have  been  pre- 


viously known  or  used  by  others  in  this 
country,  the  fact  that  the  way  may  have 
been  pointed  out  by  former  methods  and  such 
methods  utilized  to  produce  an  improved 
method  does  not  deprive  the  improved  method 
of  novelty.  Whittlesey  v.  Ames,  (1880)  9 
Biss.  (U.  S.)  225;  Wales  v.  Waterbury  Mfg. 
Co.,  (1894)  59  Fed.  Rep.  285;  Davis  v.  Park- 
man,  (1891)  45  Fed.  Rep.  693;  International 
Tooth  Crown  Co.  v.  Richmond,  (1887)  30  Fed- 
Rep.  775;  Parker  v.  Stiles,  (1849)  5  McLean 
(U.  S.)  44,  18  Fed.  Cas.  No.  10,749. 

Single  prior  use  in  this  country.  —  A  pat- 
ent is  anticipated  and  want  of  patentable 
novelty  is  shown  by  a  single  prior  use  in  thii 
country.  Brush  v.  Condit,  (1889)  132  U.  S. 
48;  Simmonds  v.  Morrison,  (1891)  44  Fed. 
Rep.  757. 

Knowledge  or  use  by  one  person.  —  Want 
of  novelty  in  an  invention  is  shown  by  the 
prior  knowledge  or  use  of  a  single  person, 
and  it  is  not  necessary  that  there  should  be 
a  general  knowledge  and  use.  Bedford  f. 
Hunt,  (1817)  1  Mason  (U.  S.)  302;  Coffin  r. 
Ogden,  (1874)  18  Wall.  (U.  S.)  120;  Rich  r. 
Lippincott,  (1853)  2  Fish.  Pat.  Cas.  1,  20 
Fed.  Cas.  No.  11,758:  Knox  r.  Loweree, 
(1874)  1  B.  &  A.  Pat.  Cas.  589,  14  Fed.  Cta 
No.  7,910;  Rice  r.  Garnhart,  (1874)  34  Wis. 
453. 

Hidden  use.  —  Although  a  device  may  be 
hidden  from  sight  while  in  use,  this  is  not 
sufficient  to  avoid  the  application  of  the  rule, 
that  a  prior  use  will  defeat  a  patent.  Brush 
V,  Condit,  (1889)  132  U.  S.  49;  Hall  f?.  Mtc- 
neale,  (1882)   107  U.  S.  97. 

Length  of  time  of  prior  use.  —  In  Brush  r . 
Condit,  (1889)  132  U.  S.  48,  the  use  of  a 
single  device  for  only  two  months  and  a  half 
was  held  to  constitute  an  inticipation. 

The  accidental  production  of  a  result  not 
recognized  as  important  or  understood  by  the 
producer  does  not  anticipate  a  later  device 
for  the  same  thing  made  by  one  who  discovers 
the  principle  and  puts  it  into  use.  Ansonis 
Brass,    etc.,    Co.    v.    Electrical    Supply   Co., 

(1892)  144  U.  S.  11;  New  York  r.  Ransom, 
(1859)  23  How.  (U.  S.)  487;  Tilghman  r. 
Proctor,  (1880)  102  U.  S.  711;  Chisholm  r. 
Johnson,  (1901)  106  Fed.  Rep.  191;  Tannage 
Patent  Co.  v.  Donallan,  (1899)  93  Fed.  Rep. 
811;  Wickelman  r.  A.  B.  Dick  Co.,  (CCA 
1898)  88  Fed.  Rep.  264;  Pittsburgh  Reduction 
Co.    V.   Cowles    Electric    Smelting,   etc.,  Co., 

(1893)  55  Fed.  Rep.  310;  Boyd  r.  Chenr. 
(1883)  50  Fed.  Rep.  270;  Pelton  v.  Wateii, 
(1874)  1  B.  &  A.  Pat.  Cas.  599,  19  Fed.  Cm. 
No  10,913;  Livinston  r.  Jones,  (1859)  1  Fiah. 
Pat.  Cas.  521,  15  Fed.  Cas.  No.  8,413;  An- 
drews V.  Carman,  (1876)  13  Blatchf.  (U.  S.) 
307,  1  Fed.  Cas.  No.  371. 

Understood  accidental  production.  —  But  it 
is  immaterial  whether  the  device  originated 
by  accident  or  otherwise,  if  it  was  understood 
and  had  gone  into  use,  and  a  use  of  such  de- 
vice will  constitute  an  anticipation.  National 
Harrow  Co.  I?.  (Juick,  (C.  C.  A.  1896)  74  Fed. 
Rep.  236. 

Accidental  invention  for  different  pnxpwe. 
—  Identity  which  is  purely  accidental,  not 
contemplated,  and  is  discovered  subsequent 
to  a  second  patent,  does  not  anticipate  such 
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patent  where  the  article  is  not  designed  for 
the  same  purpose.  Clough  v.  Barker,  (1882) 
106  U.  S.  166. 

Unintended  feature.  —  The  fact  that  the 
inyentor  of  a  feature  in  a  machine  which  an- 
ticipates the  patented  invention  did  not  un- 
derstand or  have  in  view  the  particular  ad- 
vantage of  or  the  function  performed  by  such 
feature  will  not  prevent  its  invalidating  the 
patent.  Woodbury  Patent  Planing  Mach. 
Co.  V.  Keith,  (1879)  4  B.  &  A.  Pat.  Cas.  100, 
30  Fed.  Cas.  No.  17,970. 

Lost  or  forgotten  invention.  —  Where  ian 
art  or  a  device  has  been  lost  or  forgotten,  a 
patent  is  not  void  for  want  of  novelty  to  one 
who  invents  and  rediscovers  such  lost  arts. 
Gayler  i?.  Wilder,  (1850)  10  How.  (U.  S.) 
477;  Hall  r.  Bird,  (1869)  6  Blatchf.  (U..S.) 
438,  11  Fed.  Cas.  No.  6,926;  Aiken  v.  Dolan, 
(1867)  3  Fish.  Pat.  Cas.  197,  1  Fed.  Cas.  No. 
110. 

Accessible  to  public.  —  The  knowledge  and 
use  of  an  invention  or  device  necessary  to 
invalidate  a  subsequent  patent  must  exist  in 
such  a  manner  as  to  be  accessible  to  the 
public.  Gayler  v.  Wilder,  (1850)  10  How. 
(U.  S.)  477;  Acme  Flexible  Clasp  Co.  v. 
Cary  Mfg.  Co.,   (1899)   96  Fed.  Rep.  344. 

Concealed    invention.  —  An   invention,    the 
discovery  and   use  of   which   are  not   made 
known  but  are  concealed   and   kept  secret, 
will  not  anticipate  a  patent  for  the  same  de- 
vice thereafter  discovered.     Whitney  v.  Em- 
mett,  (1831)  Baldw.  (U.  S.)  303;  Rowley  v. 
Mason,   (1869)  2  Am.  L.  T.  106;   Judson  v. 
Bradford,   (1878)   3  B.  &  A.  Pat.  Cas.  539; 
Sayles  v.  Chicago,  etc.,  R.  Co.,  (1865)   1  Biss. 
(U.  S.)  468;  Stainthorp  17.  Humiston,  (1864) 
*      4  Fish.  Pat.  Cas.  107;  Piper  i;.  Brown,  ( 1870) 
4  Fish.  Pat.  Cas.  175;   Bates  v.  Coe,   (1878) 
»8  U.  S.  46;  Acme  Flexible  Clasp  Co.  v.  Carv 
Mfg.  Co.,   (1899)   90  Fed.  Rep.  344;   ZinsaeV 
r.  Kremer,  (1889)  39  Fed.  Rep.  Ill;  Cahoon 
t7.  Ring,  (1861)    1  Cliff.   (U.  S.)   592.  4  Fed. 
Cas.  No.  2,292;    Stephens  v.  Felt,    (1846)    2 
Blatchf.  (U.S.)  37,  22  Fed.  Cas.  No.  13,368o; 
Packard  r.  Gilbert,   (1846)    18  Fed.  Cas.  No. 
10,651;   Passaic   Zinc   Co.   v.   Spear,    (1875) 
32  Leg.  Int.    (Pa.)    362,   18   Fed.   Cas.    No. 
10,789;  Haselden  v.  Ogden,    (1868)    3  Fish. 
Pat.  Cas.  378,  11  Fed.  Cas.  No.  6,100;  Hay- 
den  V.  Suffolk  Mfg.  Co.,   (1862)   4  Fish.  Pat. 
Cas.  86,  11  Fed.  Cas.  No.  6,261;   Hcdden  v. 
Eaton,  (1879)  2  N.  J.  L.  J.  49,  11  Fed.  Cas. 
No.  6,318;    Hartshorn    v.   Tripp,    (1870)    7 
Blatchf.  (U.  S.)  120,  11  Fed.  Cas.  No.  6,108. 
''The  mere  secret  practice  of  a  process  or 
the  physical  presence  of  a  product  or  manu- 
facture in  this  country  is  insufficient  as  an 
anticipation  unless  and  until  the  public  ac- 
quires, or  has  opportunity  to  acquire,  there- 
from such  knowledge  as  would  enable   one 
skilled  in  the  art  to  practice  the  invention. 
Such  alleged  anticipation,  whether  by  foreign 
printed  publication  or  physical   presence  in 
this  country,  must  so  embody  the  complete 
patented  article  or  be  so  substantially  like  it, 
that  a  specification  could  be  based  thereon." 
.^cme    Flexible    Clasp     Co.    v.    Cary    Mfg. 
Co.,     (1899)      96     Fed.     Rep.     344,     citinq 
Draper  v.  Wattles,    (1878)   3  B.  &  A.  Pat. 
Cas.  618,  7  Fed.  Cas.  No.  4,073;  Hays  t?.  Sul- 


sor,  (1859)  1  Fish,  Pat.  Cas.  532,  11  Fed. 
Cas,  No.  6,271;  Whitney  v.  Emmett,  (1831) 
Baldw.  (U.  S.)  303,  29  Fed.  Cas.  No.  17,585; 
Gayler  t?.  Wilder,  (1850)  10  How.  (U.  S.) 
497. 

Concealed  discovery  forgotten.  —  That  a 
prior  discovery  and  use  which  are  kept  secret 
and  concealed  will  not  anticipate  a  patent 
is  especially  true  where  such  prior  invention 
is  afterward  forgotten.  Gayler  v.  Wilder, 
(1850)  10  How.  (U.  S.)  477;  Hall  v.  Bird, 
(1869)  3  Fish.  Pat.  Cas.  595;  BuJlock  Print- 
ing Press  Co.  v,  Jones,  (1878)  3  B.  &  A.  Pat. 
Cas.  195. 

Extent  of  use  or  knowledge.  —  The  actual 
extent  of  prior  knowledge  or  use  is  immate- 
rial where  the  invention  or  device  is  not 
intentionally  concealed.  Stephens  v.  Felt, 
(1846)  2  Blatchf.  (U.  S.)  37,  22  Fed.  Cas. 
No.  13,368a;  Passaic  Zinc  Co.  v.  Spear, 
(1875)  32  Leg.  Int.  (Pa.)  362,  18  Fed.  Cas. 
No.  10,789;  Packard  v.  Gilbert,  (1846)  18 
Fed.  Cas.  No.  10,651. 

ELnowledge  of  inventor.  —  If  a  patent  is 
anticipated  by  a  prior  device  or  description 
it  is  immaterial  that  the  inventor  had  no 
knowledge  of  such  anticipation.  Winans  v. 
Schenectady,  etc.,  R.  Co.,  (1851)  2  Blatchf. 
(U.  S.)  279;  Evans  v.  Hettick,  (1818)  3 
Wash.  (U.  S.)  408,  8  Fed.  Cas.  No.  4,662; 
Evans  v.  Eaton,  (1818)  3  Wheat.  (U.  S.) 
454;  Sewall  r.  Jones,  (1875)  91  U.  S.  171; 
Lettelier  v.  Mann,   (1899)  91  Fed.  Rep,  909. 

A  prior  device  must  be  perfected  to  such  an 
extent  that  it  will  be  reduced  to  practical 
use  or  operation  in  order  that  it  will  be  such 
anticipation  as  will  defeat  a  patent  for  a 
later  invention.  Parkhurst  r.  Kinsman, 
(1849)  1  Blatchf.  (U.  S.)  488  note;  Cahoon 
V.  Ring,  (1861)  1  Cliff.  (U.  S.)  592;  Heath  i?. 
Hildreth,  (1841)  MacA.  Pat.  Cas.  12,  11  Fed. 
Cas.  No.  6,309;  Bedford  t?.  Hunt,M1817)  1 
Mason  (U.  S.)  302;  Coffin  v.  Ogden,  (1874) 
18  Wall.  (U.  S.)  120;  Seymour  v.  Osborne, 
(1871)  11  Wall.  (U.  S.)  652;  Whitely  v. 
Swayne,  (1868)  11  Wall.  (U.  S.)  685;  Wash- 
burn V.  Gould,  (1844)  3  Story  (U.  S.)  122; 
Telephone  Cases,  (1888)  126  U.  S.  1;  Web- 
ster I^om  Co.  V.  Higgins,  (1881)  105  U.  S. 
680;  Parham  v,  American  Buttonhole,  etc., 
Co.,  (1871)  4  Fish.  Pat.  Cas.  468;  Rich  v. 
Lippincott,  (1853)  2  Fish.  Pat.  Cas.  1;  Fruit 
Cleaning  Co.  v.  Fresno  Home-Packing  Co., 
(1899)  94  Fed.  Rep.  845;  American  Grapho- 
phone  Co.  i?.  Leeds,  (1898)  87  Fed.  Rep.  873; 
Peoria  Target  Co.  v.  Cleveland  Target  Co., 
(1891)  47  Fed.  Rep.  728;  Eagle  Mfg.  Co.  v. 
Miller,  (1890)  41  Fed.  Rep.  351;  Uhlmann 
tv  Bartholomoe,  etc.,  Brewing  Co.,  (1889)  41 
Fed.  Rep.  132;  Miller  v.  Force,  (1881)  9 
Fed.  Rep.  603;  Union  Sugar  Refinery  v. 
Mathiesson,  (1865)  3  Cliff.  (U.  S.)  639,  24 
Fed.  Cas.  No.  14,399;  Foote  v.  Silsby,  (1849) 
1  Blatchf.  (U.  S.)  445,  9  Fed.  Cas.  No. 
4,916. 

A  prior  suggestion  of  an  invention  or  a  de- 
vice is  insufficient  to  constitute  an  anticipa- 
tion, such  as  will  invalidate  a  patent  to  the 
one  first  reducing  the  invention  or  device  to 
practical  use.  Foote  v.  Silsby,  (1849)  1 
Blatchf.  (U.  S.)  445,  9  Fed.  Cas.  No.  4,916; 
Diamond   Match   Co.   r.   Schenok,    (1895)    71 
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Fed.  Rep.  621;  National  Co.  v.  Belcher,  (C. 
C.  A.  1896)   71  Fed.  Rep.  876. 

Reduction  to  practice.  —  The  inventor  must 
reduce  his  idea  to  practice  and  must  embody 
it  in  some  distinct  form  or  it  will  be 
lield  that  he  has  not  progressed  beyond  the 
experimental  stages.  Parkhurst  r.  Kinsman, 
(1849)  1  Blatchf.  (U.  S.)  488;  Richardson 
V.  Noyes,   (1876)   2  B.  &  A.  Pat.  Cas.  398. 

The  first  reducer  of  an  invention  to  practi- 
cal form  is  entitled  to  the  patent.  EUithorpe 
r.  Robertson,  (1859)  2  Fish.  Pat.  Cas.  83,  8 
Fed.  Cas.  No.  4,408;  Foote  v.  Silsby,  (1851) 
2  Blatchf.  •  (U.  S.)  260;  Parkhurst  v.  Kins- 
man, (1849)  1  Blatchf.  (U.  S.)  488;  Rich  v. 
Lippincott,  (1853)  2  Fish.  Pat.  Cas.  1; 
Whitely  v.  Swayne,  (1868)  7  Wall.  (U.  S.) 
685;  Seymour  v.  Osborne,  (1871)  11  Wall. 
(U.  S.)  516;  White  v.  Allen,  (1863)  2  Cliff. 
(U.  S.)  224;  Reed  t'.  Cutter,  (1841)  1  Story 
(U.  S.)  590;  Agawam  Woollen  Co.  v,  Jordan, 
(1868)  7  Wall.  (U.  S.)  583;  Albright  v.  Cellu- 
loid Harness-Trimming  Co.,  (1877)  2  B.  &  A. 
Pat.  Cas.  629;  Pennsylvania  Diamond  Drill 
Co.  V.  Simpson,  (1886)  37  Pat.  Off.  Gaz.  218; 
Miller  v,  Pickering,  (1883)  16  Fed.  Rep.  540; 
Roberts  v.  Dickey,  (1872)  4  Brews.  (Pa.)  260, 
1  Pat.  Off.  Gaz.  4. 

Application  as  reduction  to  practice.  — It  is 
a  sufficient  reduction  to  practice  to  determine 
a  question  of  priority  that  an  inventor  has 
filed  an  allowable  application  for  a  patent. 
McCormick  v.  deal,  (1898)  12  App.  Cas.  (D. 
C.)  335;  Croskey  v.  Atterbury,  (1896)  9  App. 
Cas.  (D.  C.)  207,  following  Porter  v.  Louden, 
(1895)  7  App.  Cas.  (D.  C.)  64;  Yates  v.  Hud- 
son, (1896)  8  App.  Cas.  (D.  C.)  93. 

A  drawing  or  a  model  is  sufficient  to  con- 
stitute a  reduction  to  practice  to  determine 
the  question  of  priority.  Webster  Loom  Co. 
V.  Higgins,  (1881)  105  U.  S.  580;  Heath  v. 
Hildreth,  (1841)  MacA.  Pat.  Cas.  12,  11  Fed. 
Cas.  No.  6,309.  Contra,  Stilwell,  etc.,  Mfg. 
Co.  V.  Cincinnati  Gaslight,  etc.,  Co.,  (1875) 
1  B.  &  A.  Pat.  Cas.  610;  Decker  v.  Grote, 
(1873)  10  Blatchf.  (U.  S.)  331;  Cahoon  t?. 
Ring,  (1861)  1  Cliff.  (U.  S.)  592;  Reeves  v. 
Keystone  Bridge  Co.,  (1872)  5  Fish.  Pat.  Cas. 
456. 

Necessity  of  complete  machine.  —  It  is  not 
necessary  that  a  complete  machine  should 
be  constructed  embodying  the  idea,  if  the  in- 
vention has  not  been  so  shown  to  the  world 
that  one  skilled  in  that  particular  art  would 
be  able  to  reproduce  it.  Farley  v.  National 
Steam-Gauge  Co.,  (1859)  MacA.  Pat.  Cas. 
618,  8  Fed.  Cas.  No.  4,648. 

The  fact  that  no  machine  had  been  con- 
structed or  put  into  practical  operation  under 
a  patent  is  not  of  itself  sufficient  to  show  the 
patent  inoperative  or  to  overcome  the  pre- 
sumption of  its  validity  arising  from  the  fact 
of  issuance.  Packard  v.  Lacing-Stud  Co.,  (C. 
C.  A.  1895)  70  Fed.  Rep.  66. 

"  We  are  entitled  to  presume  that  the  con- 
ception is  contemporaneous  with  the  applica- 
tion. ♦  ♦  ♦  But  conception  alone,  al- 
though complete,  is  not  sufficient;  for  when 
the  patentee  proposes  to  assert  that  his  in- 
vention was  anterior  to  the  date  of  his  appli- 
cation, he  must  not  only  prove  that  he  made 
the  invention  at    the   period    suggested,  but 


that  he  reduced  it  to  practice  in  the  form  of 
an .  operative  machine."  Front  Rank  Steel 
Furnace  Co.  v.  Wrought  Iron  Range  Co, 
(1894)  63  Fed.  Rep.  995,  citing  Johnson  r. 
Root,  (1862)  2  Cliff.  (U.  S.)  116,  13  Fed. 
Cas.  No.  7,409. 

Reduction  to  practice  defined.  —  "Redueed 
to  practice "  does  not  of  necessity  xcetn 
bringing  the  invention  into  use,  but  means, 
rather,  reducing  it  to  such  form  that  it  is  no 
longer  in  the  condition  of  mere  theoir. 
Heath  v.  Hildreth,  (1841)  MacA.  Pat.  Ci 
12,  11  Fed.  Cas.  No.  6,309;  Perrv  r.  Cornell, 
(18471  MacA.  Pat.  Cas.  68,  19  Fed.  Cas.  No. 
11,002;  Coffin  v.  Ogden,  (1869)  7  Blatchf.  (U. 
S.)  61;  Lyman  Ventilating,  etc.,  Co.  r.  Lalor, 
(1874)  12  Blatchf.  (U.  S.)  303;  Northwesteni 
Fire  Extinguisher  Co.  v.  Philadelphia  Fire  Ex 
tinguisher  Co.,  6  Pat.  Off.  Gaz.  34. 

Necessity  of  use  of  prior  invention.  —  It  ii 
not  necessary  that  the  prior  invention  should 
have  been  actually  used  for  the  purpose  con- 
templated, but  it  must  have  been  capable  of 
such  use.  Pitts  v.  Wemple,  (1855)  2  Fish. 
Pat.  Cas.  10;  Parker  v,  Ferguson,  (184&)  1 
Blatchf.  (U.  S.)  407;  Coffin  v.  Ogden,  (1869) 
7  Blatchf.  (U.  S.)  61;  Heath  r.  Hildreth, 
(1841)  MacA.  Pat.  Cas.  12,  11  Fed.  Cas.  Na 
6,309;  Rich  v.  Lippincott,  (1853)  2  Fish.  Pat 
Cas.  1;  Spring  v.  Packard,  (1874)  1  B.  &  A 
Pat  Cas.  531. 

Making  a  machine  and  applying  it  to  its 
actual  use  without  patenting  it  is  a  complete 
invention.  Stephenson  v.  Brooklvn  Cross- 
Town  R.  Co.,  (1881)   19  Blatchf.  (U.  S.)  471 

Successful  applications  to  use. —  One  or 
two  succesLful  applications  are  sufficient. 
Miller  v.  Force,  (1881)  9  Fed.  Rep.  603. 

The  public  exhibition  of  a  complete  inren-  ' 
tion,  although  not  put  to  any  practical  use. 
is  sufficient  anticipation  to  defeat  a  patent 
to  another  person.  Northwestern  Fire  Ex- 
tinguisher Co.  V.  Philadelphia  Fire  Extin- 
guisher Co.,  (1874)  1  B.  &  A.  Pat.  Cas.  177. 
18  Fed.  Cas.  No.  10,337;  Coffin  r.  Ogden, 
(1869)  7  Blatchf.  (U.  S.)  61,  5  Fed.  Cas.  No. 
2,960. 

Mere  experimental  devices  or  uses  will  not 
anticipate  a  subsequent  patent  to  another 
person.  For  cases  construing  this  principle, 
see  title  Patents^  Am.  and  Eng.  Encyc  of 
Law,  vol  22,  pp.  310,  311. 

The  meaning  of  '^  experiment.**  —  An  ex- 
periment may  be  a  trial,  either  of  an  incom- 
plete mechanical  structure  to  ascertain  what 
changes  or  additions  may  be  necessary  to 
make  it  accomplish  the  design  of  its  pro- 
jector, or  of  a  completed  machine  to  test  its 
efficiency.  In  the  first  case,  abandonment 
having  taken  place,  no  effect  is  caused  on  i 
subsequent  invention;  but  if  the  experiment 
in  tho  second  case  shows  the  capacity  of  the 
niacliino  to  effect  the  inventor's  object,  he  has 
the  merit  of  producing  a  complete  invention. 
Northwestern  Fire  Extinguisher  Co.  r.  Phil*- 
delphia  Fire  Extinguisher  Co.,  (1874)  1  B.  4 
A.  Pat.  Cas.  177. 

A  complete  invention  subsequently  iVtB* 
doned  is  sufficient  to  constitute  an  anticipa- 
tion. Stephenson  v.  Brooklyn  Cross-Town 
R.  Co.,  (1881)  14  Fed.  Rep.  457;  Shonp  r. 
Henrici,   (1876)   2  B.  &  A.  Pat.  Cas,  249,26 
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Fed.  Ca&  No.  12314;  Northwestern  Fire  Ex- 
tingaisher  Co.  v.  Philadelphia  Fire  Extin- 
guisher Co.,  (1874)  1  B.  &  A.  Pat.  Cas.  177; 
Pitts  V.  Wemple,  (1856)  1  Biss.  (U.  S.)  87; 
Waterman  i;.  Thomson,  (1863)  2  Fish.  Pat. 
Cas.  461,  29  Fed.  Cas.  No.  17,260;  Coffin  v, 
Ogden,  (1874)  18  Wall.  (U.  S.)  120;  Biush 
V.  Condit,  (1889)  132  U.  S.  39;  McNish  v. 
Everson,  (1880)  2  Fed.  Rep.  899;  Colt  v. 
Massachusetts  Arms  Co.,  (1851)  1  Fish.  Pat. 
Cas.  108,  6  Fed.  Cas.  No.  3,030. 

Abandoned  experiments  are  insufficient  to 
establish  a  want  of  novelty  in  a  subsequent 
patent.  See  title  Patents^  Am.  and  Eng. 
Encyc.  of  Law,  vol  22,  p.  311. 

^owledge  derived  from  abandoned  ex- 
periment.—  If  the  knowledge  derived  from  a 
prior  abandoned  experiment  is  sufficiently 
dear  and  definite  to  enable  an  inventor  to 
construct  the  improvement  which  is  the  sub- 
ject of  his  invention,  the  patent  is  void; 
otherwise  in  the  case  of  an  original  inventor 
of  an  improvement,  who,  having  knowledge  of 
such  an  experiment,  is  entitled  to  the  bene- 
fits of  all  substantial  changes  and  improve- 
ments, notwithstanding  such  modifications 
may  run  into  and  include  forms  of  mechanism 
shown  in  the  abandoned  experiment.  Union 
Paper  Bag  Mach.  Co.  v.  Pultz,  etc.,  Co.,  (1878) 
15  Blatchf.  (U.  S.)  160,  3  B.  &  A.  Pat.  Cas. 
403. 

Article  made  for  curiosity.  —  An  article 
which  was  made  merely  for  curiosity  and 
not  for  trade  will  not  defeat  a  subsequent  in- 
vention. Lamb  v.  Hamblen,  (1882)  11  Fed. 
Rep.  722. 

A  perfect  invention  is  one  that  is  brought 
to  such  a  condition  as  to  be  capable  of  prac- 
tical use.  Hayden  v.  Suffolk  Mfg.  Co.,  (1862) 
4  Fish.  Pat.  Cas.  iB6,  aiJirmlng  (1865)  3  Wall. 
(U.  8.)  315. 

Prior  invention  must  be  patentable.  —  The 
party  alleged  to  have  made  the  prior  inven- 
tion must  have  proceeded  so  far  as  to  have 
entitled  himself  to  a  patent.  Allen  v. 
Hunter,  (1855)  6  McLean  (U.  S.)  303. 
Contra,  Heath  v.  Hildreth,  (1841)  MacA.  Pat. 
Cas.  12,  11  Fed.  Cas.  No.  6,309. 

Utility  of  completed  invention.  —  A  com- 
pleted invention  signifies  that  the  invention 
should  be  of  some  practical  utility;  it  need 
not  be  of  a  high  degree.  It  need  not  be  car- 
ried to  a  point  where  there  cannot  be  any 
subBequent  improvement,  and  any  practical 
utility,  however  small,  is  sufficient  to  show 
the  invention  completed.  Johnson  v.  Root, 
(1858)  1  Fish.  Pat.  Cas.  351. 

Successful  experiments  will  anticipate  a 
subsequent  patent  to  another  person,  and  it 
i«  only  when  such  experiments  do  not  attain 
the  desired  result  and  a^e  dropped  as  failures 
that  they  will  not  be  received  as  proof  of 
want  of  novelty.  Aiken  v.  Dolan,  (1867)  3 
Fish.  Pat.  Cas.*203;  Waterman  r.  Thomson, 
(1863)  2  Fish.  Pat.  Cas.  461;  Electrical  Ac- 
cumulator Co.  V.  Julien  Electric  Co.,  (1889) 
38  Fed.  Rep.  117. 

A  device  which  is  not  practical  and  will 
Dot  perform  the  function  of  a  subsequent, 
practical,  and  useful  patented  device,  will  not 
be  an  anticipation  of  such  patented  device. 
Whittlesey  v.  Ames,  (1880)   9  Biss.   (U.  S.) 


226;  Pike  v.  Providence,  etc.,  R.  Co.,  (1874) 
Holmes  (U.  S.)  445;  Clark  Thread  Co.  v.  Wil- 
limantic  Linen  Co.,  (1891)  140  U.  S.  481; 
Telephone  Cases,  (1888)  126  U.  S.  1;  Tavlor 
17.  Wood,  (1874)  1  B.  &  A.  Pat.  Cas.  270; 
Smith  V.  Goodyear  Dental  Vulcanite  Co., 
(1876)  93  U.  S.  487;  Bowers  i?.  San  Frai^cisco 
Bridge  Co.,  (1898)  91  Fed.  Rep.  381;  Timken 
V.  Olin,  (1888)  37  Fed.  Rep.  206;  Eastern 
Paper-Bag  Co.   v.   Standard   Paper-Bag  Co., 

(1887)  30  Fed.  Rep.  63;  Winans  v.  Danforth, 
(1860)  30  Fed.  Cas.  No.  17,859;  Union  Sugar 
Refinery  v.  Matthiesson,  ( 1865)  3  Cliflf.  (U.  S.) 
639,  24  Fed.  Cas.  No.  14,399;  Turrill  v.  Hlinois 
Cent  R.  Co.,  (1867)  3  Biss.  (U.  S.)  66,  24  I'ed. 
Cas.  No.  14,270;  Knight  V.  Gavit,  (1846)  14 
Fed.  Cas.  No.  7,884. 

Patented  unsuccessful  device.  —  An  unsuc- 
cessful device  will  not  be  considered  an  an- 
ticipation even  though  a  patent  may  have 
been  previously  obtained  for  it.  Whitely  v. 
Swayne,  (1868)  7  Wall.  (U.  S.)  685;  Gor- 
mully,  etc.,  Mfg.  Co.  v.  Stanley  Cycle  Mfg. 
Co.,  (1898)  90  Fed.  Rep.  279. 

Essential  features  found  in  unsuccessful 
patent.  —  Where  a  prior  patent  although  un- 
successful in  its  complete  operation  shows 
the  essential  feature  of  a  patent  subse- 
quently issued,  it  will  constitute  an  anticipa- 
tion of  such  subsequent  patent.  Huntington 
V.  Hartford  Heel-Plate  Co.,  (1888)  33  Fed. 
Rep.  838. 

Similar  device  in  analogous  art.  —  Where  a 
'  device  is  used  for  a  particular  purpose  or  in 
a  particular  art,  it  will  anticipate  a  similar 
device  used  in  an  analogous  art  or  for  an 
analogous  purpose.  Gates  Iron  Works  v. 
Fraser,  (1894)  153  U.  S.  332;  Lovell  Mfg.  Co. 
V.  Cary,  (1893)  147  U.  S.  623;  Ansonia  Brass, 
etc.,  Co.  V.  Electrical  Supply  Co.,  (1892)  144 
U.  S.  11;  Florsheim  v.  Schilling,  (1890)  137 
U.  S.  64;  Howe  Mach.  Co.  v.  National  Needle 
Co.,  (1890)  134  U.  S.  388;  Dreyfus  v,  Searle, 

(1888)  124  U.  S.  60;  Woven  Wire  Mattress 
Co.  V.  Whittlesey,  (1876)  8  Biss.  (U.  &)  23; 
Wollensak  v.  Sargent,  (1894)  151  U.  S,  221; 
Thomson-Houston  Electric  Co.  v.  Rahway 
Electric  Light,  etc.,  Co.,  (1899)  96  Fed.  Rep. 
660;  Kelly  v.  Clow,  (C.  C.  A.  1898)  89  Fed- 
Rep.  297;  Paul  Boynton  Co.  v.  Morris  Chutt 
Co.,  (C.  C.  A.  1898)  87  Fed.  Rep,  226;  Frnser 
V.  Gates  Iron  Works,  (C.  C.  A.  1898)  86  Fed. 
Rep.  441;  Steiner  Fire  Extinguisher  Co.  v. 
Adrian,  (C.  C.  A.  1893)  59  Fed.  Rep.  132; 
McKay,  etc..  Lasting  Mach.  Co.  v,  (Hafiin, 
(1893)  58  Fed.  Rep.  353;  Forgie  v.  Dil-Well 
Supply  Co.,  (1893)  67  Fed.  Rep.  742;  Zinsser 
V.  Krueger,  (1891)  48  Fed.  Rep.  296;  Ham- 
mond Buckle  Qo.  v.  Hathaway,  (1891)  48  Fed. 
Rep.  305;  Grinnell  v.  W^alworth  Mfg.  Co., 
(1890)  43  Fed.  Rep.  590;  Consolidated  Pat- 
ents Co.  V.  Berry,  (1890)  41  Fed.  Rep.  436; 
Hiller  v.  Levy,  (1890)  41  Fed.  Rep.  627; 
Hale,  etc.,  Mfg.  Co.  v.  Hartford  Woven  Wire 
Mattress  Co..  (1888)  36  Fed.  Rep.  762;  Mann's 
Boudoir  Car  Co.  v.  Monarch  Parlor  Sleeping 
Car  Co.,  (1888)  34  Fed.  Rep.  130;  Byerly  i\ 
Cleveland  Linseed  Oil  Works,  (1887)  31  Fed. 
Rep.  73;  Drummond  v.  Venable,  (1885)  20 
Fed.  Rep.  243:  Scheidler  v.  Tustin,  (1885)  23 
Fed.  Rep.  887;  Peters  v.  Active  Mfg.  Co., 
(1884)    21   Fed.  Rep.  319;  Fryer  v.   Maurer, 
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(1884)  19  Fed.  Rep.  766;  Union  Paper  Collar 
Co.  !?.  Leland,  (1874)  Holmes  (U.  S.)  427,  24 
Fed.  Gas.  No.  14,394;  Stephens  v.  Felt,  (1846) 
2  Blatchf.  (U.  S.)  37,  22  Fed.  Cas.  No.  13,- 
368«;  Pitts  v.  Wemple,  (1855)  1  Biss.  (U.  S.) 
87,  19  Fed.  Cas.  No.  11,194;  Ex  p.  Allen, 
(I860)  1  Fed.  Cas.  No.  2076;  In  re  Lowry, 
(1899)  14  App.  Cas.  (D.  C.)  473. 

New  contnvance  for  old  purpose.  —  A  pat- 
ent may  be  obtained  for  a  new  contrivance 
applied  to  an  old  purpose.  Stephenson  v, 
Brooklyn  Cross-Town  R.  Co.,  (1885)  114  U. 
S.  152;  Howe  v.  Abbott,  (1842)  2  Story 
(U.  S.)  190,  12  Fed.  Cas.  No.  6,766;  Bray  v. 
Hartshorn,  (1860)  1  Cliff.  (U.  S.)  538,  4  Fed. 
Cas.  No.  1,820;  Brown  v.  Hall,  (1869)  0 
Blatchf.  (U.  S.)  401,  4  Fed.  Cas.  No.  2,008. 
Contra,  Draper  v.  Hudson,  (1873)  Holmes  (U. 
S.)  208,  7  Fed.  Cas.  No.  4,069. 

Old  contrivance  for  new  use.  —  There  is 
want  of  novelty,  however,  in  the  application 
of  an  old  contrivance  to  a  new  use.  Tucker  t?. 
Spalding,  (1871)  13  Wall.  (U.  S.)  453; 
Grant  v.  Walter,  (1893)  148  U.  S.  547;  Penn- 
sylvania R.  Co.  V,  Locomotive  Engine  Safety 
Truck  Co.,  (1884)  110  U.  S.  490;  Johnson  v. 
Woodbury,  (C.  C.  A.  1901)109  Fed.  Rep.  567; 
Dodge  Mfg.  Co.  v,  Ohio  Valley  Pulley  Works, 
(1899)  101  Fed.  Rep.  584;  Consolidated  Bung- 
ing Apparatus  Co.  v.  Metropolitan  Brewing 
Co.,  (C.  C.  A.  1894)  60  Fed.  Rep.  93;  Let- 
telier  v.  Mann,  (1899)  91  Fed.  Rep.  909; 
Codman  v.  Amia,  (1895)  70  Fed.  Rep.  710; 
Browning  v.  Colorado  Telephone  Co.,  (C.  C. 
A.  1894)  61  Fed.  Rep.  845;  Appleton  Mfg. 
Co.  V.  Star  Mfg.  Co.,  (C.  C.  A.  1894)  60  Fed. 
Rep.  411;  Young  v,  Baltimore  County  Hedge, 
etc.,  Co.,  (1892)  51  Fed.  Rep.  109;  Whitcomb 
V.  Spring  Valley  Coal  Co.,  (1891)  47  Fed. 
Rep.  652;  Simmonds  v.  Morrison,  (1891)  44 
Fed.  Rep.  757;  Rapid  Service  Store  R.  Co.  v. 
Taylor,  (1887)  43  Fed.  Rep.  249;  Western 
Electric  Mfg.  Co.  v.  Odell,  (1883)  18  Fed. 
Rep.  321;  Northwestern  Fire  Extinguisher 
Co.  V.  Philadelphia  Fire  Extinguisher  Co., 
(loi4)  1  B.  &  A.  Pat.  Cas.  177;  18  Fed.  Cas. 
No.  10,337;  Hazard  v.  Green,  (1847)  11  Fed. 
Cas.  No.  6,277;  Bean  v.  Smallwood,  (1843) 
2  Story  (U.  S.)  408,  2  Fed.  Cas.  No.  1,173; 
Matter  of  Merrill,  (1874)  1  MacArthur  (D. 
C.)  301;  In  re  Nimmy,  (1898)  13  App.  Cas. 
(D.  C.)  565. 

New  combination  with  old  device.  —  But 
there  is  no  anticipation  in  the  application 
of  an  old  contrivance  to  a  new  use  when  the 
change  consists  in  a  new  and  useful  combina- 
tion, a  material  alteration  or  modification,  or 
the  addition  of  a  new  device.  Heaton-Pen in- 
sular Button-Fastener  Co.  v.  Elliott  Button- 
Fastener  Co.,  (1893)  58  Fed.  Rep.  220; 
Loewer  v.  Ford,  ( 1893)  55  Fed.  Rep.  62 ;  Thum 
V.  Andrews,  (1892)  53  Fed.  Rep.  84;  Cleveland 
Target  Co.  v.  U.  S.  Pigeon  Co.,  (1892)  52  Fed. 
Rep.  385;  Byerly  v.  Cleveland  Linseed  Oil 
Works,  (1887)  31  Fed.  Rep.  73:  Gary  r.  Wolff, 
(1885)  24  Fed.  Rep.  139;  Willimantic  Linen 
Co.  r.  Clark  Thread  Co.,  (1879)  4  B.  &  A.  Pat. 
Cas.  13.3,  30 Fed.  Cas. No.  17,763;  Rice  r.Heald, 
(1877)  20  Fed.  Cas.  No.  11,752;  Plastic  Slate- 
Roofing  Joint-Stock  Co.  r.  Moore,  (1872) 
Holrpes  (U.  S.)  169,  19  Fed.  Cas.  No.  11.209; 
Guidet  t\  Barber,  5  Pat.  Off.  Gaz.   149,   11 


Fed.  Cas.  No.  5,857;  Gottfried  v.  Phillip  Bert 
Brewing  Co.,  (1879)  5  B.  &  A.  Pat.  Cas.  4, 
10  Fed.  Cas.  No.  5,633;  Gottfried  r.  Bar- 
tholomaj,  (1878)  3  B.  &  A.  Pat.  Cas.  308.  10 
Fed.  Cas.  No.  5,632;  Ex  p.  Emery,  (1859) 
Fed.  Cas.  No.  4,444;  Bray  v.  Hartshorn, 
(1860)  1  Cliff.  (U.  S.)  538,  4  Fed.  Cas.  No. 
1,820;  Brown  r.  Hall,  (1869)  6  Blatchf.  (U. 
S.)  401,  4  Fed.  Cas.  No.  2,008. 

Device  producing  different  results.  —  'What 
a  prior  device  cannot  be  made  to  produce  the 
same  results  as  a  subsequent  device  would 
have  produced  without  a  material  alteration 
of  its  construction  it  will  not  anticipate  the 
subsequent  device.  Ryan  t?.  Newark  Spring 
Mattress  Co.,  (1899)  96  Fed.  Rep.  100;  Tan- 
nage Patent  Co.  r.  Zahn,  (C.  C.  A.  1895)  70 
Fed.  Rep.  1,003;  Merrow  v.  Shoemaker, 
(1893)    59    Fed.    Rep.    120;    Zane    r.    Peck, 

(1877)  3  B.  &  A.  Pat.  Cas.  36,  30  Fed.  Cas. 
No.  18,200;  Woodward  v.  Morrison,  (1872) 
Holmes  (U.  S.)  124,  30  Fed.  Cas.  No.  18,008; 
Rubber- Step  Mfg.  Co.  v.  Metropolitan  R.  Co, 

(1878)  3  B.  &  A.  Pat.  Cas.  252,  20  Fed.  Cas. 
No.  12,101 ;  Hawes  v.  Washburne,  ( 1872)  11 
Fed.  Cas.  No.  6,242;  Hawes  v.  Cook,  (1873) 
6  Pat.  Off.  Gaz.  493,  11  Fed.  Cas.  No.  6,236; 
Hawes  r.  Antisdel,  (1875)  2  B.  &  A.  Pat 
Cas.  10,  11  Fed.  Cas.  No.  6,234;  Fenton  Me- 
tallic Mfg.  Co.  V.  OflSce  Specialty  Mfg.  Co., 
(1898)  12  App.  Cas.  (D.  C.)  201;  Wright, 
etc.,  Wire-Cloth  Co.  v.  Wire-Cloth  Co.,  (C. 
C,  A.  1895)  67  Fed.  Rep.  790;  Codman  v, 
Amia,    (1895)    70  Fed.  Rep.  710. 

The  mere  double  use  of  an  existing  device 
is  not  novel  and  may  not  be  patented.  Gadd 
17.  Manchester  Corp.,  67  L.  T.  N.  S.  569;  Foi 
V.  Kensington,  etc..  Electric  Lighting  Co., 
(1892)  3  Ch.  424;  Taylor  v.  Sawyer  Spindle 
Co.,  (C.  C.  A.  1896)  75  Fed.  Rep.  301:  Tan- 
nage Patent  Co.  v.  Zahn,  (C.  C.  A.  1895)  70 
Fed.  Rep.  1,003;  In  re  Faure,  (1890)  19  D. 
C.  259. 

Adapting  prior  device  to  new  use.  —  If  in- 
vention is  involved   in  the  adaptation  of  a 
prior  device  to  make  it  applicable  to  a  new 
use  or  purpose  it  will  not  anticipate  a  subee- 
quent    patent   for   the   device   involving  tbe 
new  use.   Gadd  v.  Manchester  Corps..  67  I-^  T. 
N.  S.  569;   Fox  v.  Kensington,  etc..  Electric 
Lighting  Co.,  (1892)  3Ch.  424;  Pennsylvania 
R.  Co.   V,  Locomotive   Engine   Safety"  Truck - 
Co.,  (1884)  110  U.  S.  490;  Colgate  v.  Western 
Union  Tel.  Co.,    (1878)    15  Blatchf.    (U.  S.) 
365;  Tucker  v.  Spalding.  (1871)   13  Wall.  (U. 
S.)  453;  Topliff  v.  Topliff,  (1892)    145  U.  S. 
156;    National    Hollow    Brake-Beam    Co..  f. 
Interchangeable  Brake-Beam  Co.,    (C.  G.  A. 
1901)    106    Fed.    Rep.    702;    American   Well 
Works  r.  F.  C.  Austin  Mfg.  Co.,   (1900)  98 
Fed.  Rep.  992;  Tannage  Patent  Co,  v.  Don- 
allan.   (1899)   93  Fed.  Rep.  811;  Lettelier  r 
Mann,    (1899)    91    Fed.   Rep.   909;    Carnegie 
Steel  Co.  r.  Cambria  Iron  Co., (1898)  89  Fed. 
Rep.    721:    Celluloid    Co.    v.    Arlington  U(g. 
Co.,  (1898)  85  Fed.  Rep.  449;  Taws  r.  Laugh- 
lins,    (1895)    70   Fed.- Rep.    102;    Hammond 
Buckle  Co.  V.  Hathawav,  (1891)  48  Fed.  Rep. 
305;    Bell  v.  U.  S.  Stamping  Co.,   (1887)  32 
Fed.   Rep,    549;    Holmes   Electric   Protective 
Co.    V.    Metropolitan    Burglar    Alarm    Co., 
(1884)  21  Fed.  Rep.  458;  Schillinger  t?.  Gun- 
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tbcr,  (1879)  17  Blatchf.  (U.  S.)  66,  21  Fed. 
Cas.  No.  12,458;  Poillon  v,  Schmidt,  (1869) 
C  Blatchf.  (U.  S.)  299,  19  Fed.  Cas.  No. 
11,241;  Ex  p.  Mackay,  (1860)  16  Fed.  Cas. 
No.  8,836;  Cahoon  v.  Ring,  (1861)  1  Cliff. 
(U.  S.)  592,  4  Fed.  Cas.  No.  2,292;  Burden 
V.  Corning,   (1850)  4  Fed.  Cas.  No.  2,144. 

Prior  use  for  different  purpose.  —  There  is 
no  anticipation  in  the  prior  use  of  a  device 
in  an  art  not  analogous  or  for  a  purpose 
entirely  different.  Topliff  v.  Topliff,  (1892) 
146  U.  S.  156;  Sessions  v.  Romadka,  (1892) 
145  U.  S.  42;  National  Hollow  Brake-Beam 
Co.  r.  Interchangeable  Brake-Beam  Co.,  (C. 
C.  A.  1901)  106  Fed.  Rep.  693;  Tannage 
Patent  Co.  r.  Donallan,  (1899)  93  Fed.  Rep. 
811;  Diamond  State  Iron  Co.  v.  Goldie,  (C. 
C.  A.  1898)  84  Fed.  Rep.  972;  Taylor  v.  Saw- 
yer Spindle  Co.,  (C.  C.  A.  1896)  75  Fed.  Rep. 
301;  Tannage  Patent  Co.  v.  Zahn,  (C.  C.  A. 
1895)  70  Fed.  Rep.  1,003,  reversing  06  Fed. 
Rep.  986,  and  applying  Potts  r.  Creager, 
(1895)  155  U.  S.  606;  Whitcorab  v.  Spring 
Valley  Coal  Co.,  (1891)  47  Fed.  Rep.  661; 
Vermont  Farm  Mach.  Co.  r.  Gibson,  (1891) 
46  Fed.  Rep,  488;  Cochran  t\  Wilson,  (1889) 
41  Fed.  Rep.  220;  Crandal  t?.  Parker  Carriage 
Goods  Co.,  (1884)   20  Fed.  Rep.  851. 

"A  machine  or  combination  which  is  not 
designed  by  its  maker,  nor  actually  used, 
nor  apparently  adapted,  to  perform  the  func- 
tion of  a  patented  machine  or  combina- 
tion, but  which  is  discovered  in  a  remote  art, 
and  was  used  under  radically  different  con- 
ditions to  perform  another  function,  neither 
anticipates  nor  limits  the  scope  of  the  pat- 
ent." National  Hollow  Brake-Beam  Co.  v. 
Interchangeable  Brake- Beam  Co.,  (C.  C.  A. 
1901)    106  Fed.  Rep.  693. 

A  prior  patent  is,  of  course,  an  anticipation 
of  a  Bubs^uent  patent  for  substantially  the 
■arae  thing  and  renders  the  subsequent  patent 
▼old.  For  cases  see  Am.  and  Eng.  Encyc. 
Law,  vol.  22.  p.  314. 

Reason  for  anticipation  by  prior  patent.  — 
In  Odiome  v.  Amesbury  Nail  Factory,  (1819) 
2  Mason  (U.  S.)  28,  the  reason  for  this 
rule  was  stated  to  be  that  the  power  to 
create  a  monopoly  is  exhausted  by  the  first 
patent;  and  a  further  reason  was  given  that 
a  new  and  later  patent  for  the  same  inven- 
tion would  operate  to  extend  or  prolong  the 
monopoly  bevond  the  period  allowed  by  law. 
Approved  in 'Miller  v.  Eagle  Mfg.  Co.,  (1894) 
151  U.  S.  198. 

The  seniority  of  patents  is  determined  in 
all  cases  of  domestic  patents  by  the  date  of 
the  filing  of  the  application  upon  which  the 
conflicting  patents  were  granted  and  not  by 
the  date  of  the  grant  of  the  patent**.  Suffolk 
Ccp.  Hayden,  (1865)  3  Wall.  (U.  S.)  315; 
Western  Electric  Co.  t?.  American  Rheostat 
Co.,  (1898)  91  Fed.  Rep.  650;  Cochran  v. 
Zimmerman,  (1892)   53  Fed.  Rep.  801. 

Claims  of  similar  patents.  —  Where  con- 
flicting patents  cover  practically  the  same 
invention  the  fact  that  the  terms  of  tlie 
claims  are  different  is  not  material.  Siemens 
p.  Sellers,  (1887)  123  U.  S.  276;  Miller  v. 
Eagle  Mfg.  Co.,  (1894)  161  U.  S.  198;  Dur- 
ham r.  Seymour,  (1895)  6  App.  Cas.  (D.  C.) 
78. 
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Rejected  application.  —  Where  an  applica- 
tion has  been  filed  in  the  patent  office  and 
rejected  this  is  insufficient  in  itself  to  con- 
stitute an  anticipation.  Herring  v.  Nelsyon, 
(1877)  14  Blatchf.  (U.  S.)  293,  12  Fed.  Cas. 
No.  6,424. 

Application  filed  but  patent  not  issued. — 
It  may  constitute  an  anticipation  of  an  in- 
vention where  an  application  for  a  patent 
for  a  complete  invention  has  been  filed  al- 
though the  patent  was  never  issued.  Brown 
V.  Davis,   (1886)    116  U.  S.  237. 

A  patent  for  a  minor  improvement  granted 
while  an  application  for  the  broad  invention 
is  pending  will  not  anticipate  a  subsequently 
granted  patent  covering  the  broad  invention. 
Thomson-Houston  Electric  Co.  v.  Elmira, 
etc:,  R.  Co.,  (1895)  69  Fed.  Rep.  257;  Elec- 
trical Accumulator  Co.  v.  Brush  Electric  Co., 
(C.  C.  A.  1892)  52  Fed.  Rep.  i30,  affirmed 
(1891)  47  Fed.  Rep.  48. 
,  Subsequent  patent  for  single  element.  —  A 
subsequent  patent  will  not  be  issued  sepa- 
rately for  a  single  element  or  function  of  a 
patented  device.  Miller  v.  Eagle  Mfg.  Co., 
(1894)    151  U.  S.  201. 

Prior  foreign  patent.  —  Subject  to  the 
statutory  conditions  a  prior  foreign  patent 
will  anticipate  and  render  void  a  domestic 
patent  for  a  subsequent  invention  for  prac- 
tically the  same  thing.  Pope  Mfg.  Co.  v. 
Gormully,  etc.,  Mfg.  Co.,  (1892)  144  U.  S. 
238;  Hoff  V.  Iron  Clad  Mfg.  Co.,  (1891)  139 
U.  S.,  326;  Florsheim  v.  Schilling,  (1890) 
137  U.  S.  64;  Brown  v.  District  of  Columbia, 

(1889)  130  U.  S.  87;  Siemens  v.  Sellers, 
(1887)  123  U.  S.  276;  Imhaeuser  v.  Buerk, 
(1880)  101  U.  S.  660;  Bates  v.  Coe,  (1878) 
98  U.  S.  33;  Dunbar  v.  Myers,  (1876)  94  U. 
S.  196;  Springfield  Furnace  Co.  v.  Miller 
Down-Draft  Furnace  Co.,  (1899)  96  Fed. 
Rep.  418;  Richardson  v.  Shepard,  (1894)  60 
Fed.  Rep.  273;  Benjamin  v.  Chambers,  etc.. 
Glass  Co.,  (C.  C.  A.  189G)  59  Fed.  Rep.  151; 
Chase  v.  Fillebrown,  (1893)  58  Fed.  Rep. 
374;  Jonathan  Mills  Mfg.  Co.  17.  Whitehurst, 
(1893)  56  Fed.  Rep.  589;  Edison  Electric 
Light  Co.  V.  Westinghousc,  (1893)  55  Fed. 
Rep.  490;  Merritt  t\  Middleton,  (1893)  55 
Fed.  Rep.  976;  Riker  V.  Crocker- Wheeler 
Motor  Co.,  (1893)  54  Fed.  Rep.  519;  Munici- 
pal Signal  Co.  v.  Gamewell  Fire  Alarm 
Tel.  Co.,  (1892)  52  Fed.  Rep.  459;  Ashton 
Valve  Co.  v.  Coale  Muffler,  etc..  Valve  Co., 
(C.  C.  A.  1892)  52  Fed.  Rep.  314;  Siemens 
V.  Chambers,  etc.,  Glass  Co.,  (1892)  51  Fed. 
Rep.  902;  Zinsser  v.  Krueger,  (1891)  48  Fed. 
Rep.  296;  Pope  Mfg.  Co.  v.  Clark,  (1891) 
46  Fed.  Rep.  789;  Root  v.  Third  Ave.  R.  Co., 

(1890)  43  Fed.  Rep.  73;  Consolidated  Roller- 
Mill  Co.  V.  Barnard,  etc.,  Mfg.  Co.,  (1890)  43 
Fed.  Rep.  627;  Boyd  v.  Stedman,  (1889)  40 
Fed.  Rep.  152;  Wight  Fire-Proofing  Co.  v. 
Chicago  Fire-Proof  Co.,  (1888)  35  Fed.  Rep. 
582;  Rubber,  etc..  Harness  Trimming  Co.  v. 
India  Rubber  Comb  Co.,  (1888)  35  Fed.  Rep. 
498;  Halton  v.  Uhlinger,  (1888)  34  Fed. 
Rep.  390;  Huntington  v.  Hartford  Heel-Plate 
Co.,  (1888)  33  Fed.  Rep.  838;  Byerly  v. 
Cleveland  Linseed  Oil  Works,  (1887)  31  Fed. 
Rep.  73;  U.  S.  Bung  Mfg.  Co.  v.  Independent 
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Bung,  etc.,  Co.,  (1887)  31  Fed.  Rep.  76; 
Union  Sugar  Refinery  v.  Matthiesson,  (1865) 
3  Cliff.  (U.  S.)  639,  24  Fed.  Cas.  No.  14,399; 
Matter  of  McCloskey,  (1877)  3  MacArthur 
(D.  C.)  14;  Durham  v.  Seymour,  (1895)  6 
App.  Cas.    (D.  C.)    78. 

Date  of  foreign  patent  controls.  —  In  de- 
termining the  question  whether  a  foreign 
patent  will  anticipate  a  domestic  patent,  the 
date  of  the  foreign  patent  must  be  taken  to 
be  the  time  when  that  patent  is  actually 
issued  and  all  the  formalities  complied  with, 
and  it  cannot  be  taken  to  be  the  date  of  the 
invention.  Elizabeth  v,  American  Nicholson 
Pavement  Co.,  (1877)  97  U.  S.  126;  Coch- 
rane 17.  Deener,  (1876)  94  U.  S.  780;  Smith 
V.  Goodyear  Dental  Vulcanite  Co.,  (1876)  93 
U.  S.  486;  Electrical  Accumulator  Co.  17. 
Julien  Electric  Co.,  (1889)  38  Fed.  Rep.  117; 
Holmes  Electric  Protective  Co.  17.  Metrdpoli- 
tan  Burglar  Alarm  Co.,  (1884)  22  Fed.  Rep. 
341;  Railway  Register  Mfg.  Co.  17.  Broad- 
way, etc.,  R.  Co.,  (1886)  26  Fed.  Rep.  622. 

Foreign  patent  prior  to  actual  invention. 
—  To  constitute  an  anticipation  »,  foreign 
patent  must  be  issued  prior  to  the  actual  in- 
vention of  the  domestic  patent,  and  it  is  im- 
material that  it  was  issued  merely  prior  to 
the  granting  of  the  domestic  patent.  De 
Florez  v.  Raynolds,  (1880)  17  Blatchf.  (U. 
S.)  436;  Elizabeth  17.  American  Nicholson 
Pavement  Co.,  (1877)  97  U.  S.-  126;  Coch- 
rane 17.  Deener,  (1876)  94  U.  S.  780;  Byerly 
17.  Cleveland  Linseed  Oil  Works,  (1887)  31 
Fed.  Rep.  73;  Railway  Register  Mfg.  Co.  V, 
Broadway,  etc.,  R.  Co.,  (1886)  26  Fed.  Rep. 
522;  Lorillard  17.  Carroll,  (1881)  9  Fed.  Rep. 
609. 

Prior  patent  to  same  person.— The  fact 
that  a  prior  patent  was  issued  to  the  same 
person  does  not  change  the  principle  of  an- 
ticipation, and  such  prior  patent  will  antici- 
pate a  later  patent  for  substantially  the  same 
invention,  as  well  as  a  prior  patent  to  an- 
other person.  Miller  17.  Eagle  Mfg.  Co., 
(1894)  151  U.  S.  186;  Busell  Trimmer  Co. 
17.  Stevens,  (1890)  137  U.  S.  423;  Excelsior 
Needle  Co.  17.  Union  Needle  Co.,  (1885)  23 
Blatchf.  (U.  S.)  147;  James  17.  Campbell, 
(1881)  104  U.  S.  382;  Grimes  17.  Allen,  (C. 
C.  A.  1900)  102  Fed.  Rep.  606;  Barnes 
Automatic  Sprinkler  Co.  17.  Walworth  Mfg. 
Co.,  (C.  C.  A.  1894)  60  Fed.  Rep.  605; 
Roberts  17.  H.  P.  Nail  Co.,  (1892)  63  Fed. 
Rep.  916;  Brush  Electric  Co.  17.  Julien  Elec- 
tric Co.,  (1890)  41  Fed.  Rep.  679;  Eagle 
Mfg.  Co.  17.  Bradley,  (1888)  35  Fed.  Rep. 
295;  Seibert  Cylinder  Oil-Cup  Co.  17.  Newark 
Lubricator  Mfg.  Co.,  (1888)  35  Fed.  Rep. 
609;  Cahn  v.  Wong  Town  On,  (1884)  19  Fed. 
Rep.  424;  Vermont  Farm  Mach.  Co.  t?.  Mar- 
ble, (1884)  19  Fed.  Rep.  307;  In  re  Faure, 
(1890)  19  D.  C.  259;  In  re  Marsden,  (1899) 
14  App.  Cas.  (D.  C.)  223;  Durham  17.  Sey- 
mour, (1895)  6  App.  Cas.  (D.  C.)  78;  Craig 
17.  Michigan  Lubricator  Co.,  (1896)  72  Fed. 
Rep.  173;  Consolidated  Roller-Mm  Co.  17. 
Coombs,   (1889)   39  Fed.  Rep.  25. 

Two  patents  for  the  same  invention  issued 
to  the  same  or  different  parties  cannot  be 
granted,    and    when    two    such    patents    are 


issued  to  the  same  person  the  later  one  is 
void  without  regard  to  the  date  of  the  appli- 
cation. Miller  v.  Eagle  Mfg.  Co.,  (18M) 
151  U.  S.  197;  McCreary  r.  Pennsylvania 
Canal  Co.,  (1891)  141  U.  S.  467;  Suffolk 
Co.  r.  Hayden,  (1805)  3  Wall.  (U.  S.) 
315;  Underwood  i?.  Gerber,  (1893)  149  U.  & 
224;  Mosler  Safe,  etc.,  Co.  v.  Mosler,  (1888) 
127  U.  S.  354;  James  v.  Campbell,  (1881) 
104   U.   S.   382. 

A  patent  for  an  improvement  of  a  prior 
patented  device  may  be  issued  to  the  same 
person  and  the  subsequent  patent  is  not 
anticipated  by  such  prior  patent.  O'Reilly 
17.  Morse,  (1863)  15  How.  (U.  S.)  62:  Miller 
17.  Eagle  Mfg.  Co.,  (1894)  151  U.  S.  IM; 
Grimes  v,  Allen,  (C.  C.  A.  1900)  102  Fed. 
Rep.  606;  Westinghouse  v.  New  York  Air 
Brake  Co.,  (1893)  59  Fed.  Rep.  581;  Sajie 
V.  Scott,  (C.  C.  A.  1893)  55  Fed.  Rep.  971; 
Electrical  Accumulator  Co.  v.  Brush  Electric 
Co.,  (C.  C.  A.  1892)  52  Fed.  Rep.  130;  Still- 
well,  etc.,  Mfg.  Go.  t\  Brown.  (1892)  49  Fed. 
Rep.  738;  Brush  Electric  Co.  r.  Electrical 
Accumulator  Co.,  (1891)  47  Fed.  Rep.  48; 
Frankfort  Whisky  Process  Co.  i?.  Mill  Creek 
Distilling  Co.,  (1889)  37  Fed.  Rep.  533. 

The  descriptions,  drawings,  and  modds  of 
a  prior  patent  must  be  so  full,  clear,  and  ex- 
act that  persons  skilled  in  the  art  will  be 
able  to  construct  the  invention  described  is 
a  subsequent  patent  without  further  crative 
skill  or  experiment,  in  order  that  the  prior 
patent  may  anticipate  the  subsequent  one. 
Atlantic  Giant  Powder  Co.  v.  Parker,  (1879) 
16  Blatchf.  (U.  S.)  281;  Springfield  Funuce 
Co.  17.  Miller  Down -Draft  Furnace  Co, 
(1899)  96  Fed.  Rep.  418;  Bowers  v.  San 
Francisco  Bridge  Co.,  (1898)  91  Fed.  Rep. 
381;  Hanifen  r.  E.  H.  Godshalk  Co..  (C.  C. 
A.  1898)  84  Fed.  Rep.  649;  Thomson -Hoii»- 
ton  Electric  Co.  i?.  Winchester  Ave.  R.  Co., 
(1895)  71  Fed.  Rep.  192;  Chase  r.  FUk- 
brown,  (1893)  58  Fed.  Rep.  374;  Edison 
Electric  Light  Co.  r.  Westinghouse,  (1893) 
5o  Fed.  Rep.  490;  U.  S.  Bung  Mfg.  Co.  r. 
Independent  Bung,  etc.,  Co.,  (1887)  31  Fed. 
Rep.  76;  Fryer  v.  Mutual  L.  Ins.  Co.,  (1887) 
30  Fed.  Rep.  787 ;  Everest  17.  Buffalo  Lubri- 
cating Oil  Co.,  (1884)  20  Fed.  Rep.  848: 
Jenkins  v.  Walker,  (1872)  Holmes  (U.  S.) 
120,  13  Fed.  Cas.  No.  7,275;  Goff  r.  SUfford, 
(1878)  3  B.  &  A.  Pat.  Cas.  610,  10  Fed.  Cia. 
No.  5,504;  Cahill  v.  Brown,  (1878)  3  B.  &  A. 
Pat.  Cas.  580,  4  Fed.  Cas.  No.  2,291 ;  Matter 
of  McCloskey,  (1877)  3  MacArthur  (D.  C.) 
14. 

If  a  prior  foreign  patent  describes  the  d^ 
vice  covered  by  a  patent  of  the  United  States, 
or  describes  it  so  nearly  that  it  is  made  pat- 
ent to  the  public  and  the  clumsiest  mechanic 
can  readily  make  the  change  from  one  to  the 
other,  the  later  patent  cannot  be  sustained. 
Cohn  17.  U.  S.  Corset  Co.,  (1876)  93  U.  S. 
366;  Spill  17.  Celluloid  Mfg.  Co.,  (1884)  21 
Fed.  Rep.  631;  U.  S.  Bung  Mfg.  Co.  r.  In- 
dependent Bung,  etc..  Co.,  (1887)  31  Fed 
Rep.  76. 

Construction  of  prior  patent.  —  In  order 
that  a  prior  patent  may  constitute  an  tf* 
ticipation  it  must  be  taken  aa  ft  stands,  and 

460  Volume  V. 


B.  I.  IM. 


PA  TENTS, 


Letters  Patent. 


more  may  not  be  added  to  it  by  implication 
tlian  fairly  shows  in  order  to  make  it  repre- 
sent an  operative  device.  Farrelly  v.  Wirt, 
(C.  C.  A.  1898)  104  Fed.  Rep.  1005,  aflirm- 
ing  Wirt  v.  Farrelly,  (1898)  84  Fed.  Rep. 
891;  Daahiell  v,  Grosvenor,  (1896)  162  U. 
S.  425;  Universal  Winding  Co.  t\  WilUmantic 
Linen  Co.,  ( 1897 )   82  Fed.  Rep.  228. 

Prior  patents  must  be  taken  in  the  mean- 
ing disclosed  upon  their  face.  Badische 
Anilin.  etc.,  Fabrik  v.  Kalle,  (1899)  94  Fed. 
Rep.  163. 

Two  prior  patents  may  not  be  combined  to 
nuike  up  an  invention  which  will  constitute 
an  anticipation  of  a  subsequent  patent,  where 
the  complete  invention  of  the  subsequent 
patent  is  not  contained  in  either  of  them. 
Munson  v,  Gilbert,  etc.,  Mfg.  Co.,  M 1878)  3 
B.  k  A.  Pat.  Cas.  595,  17  Fed.  Cas.  No. 
9,934. 

A  mere  suggestion  in  a  prior  patent,  which 
does  not  point  out  the  means  of  putting  such 
suggestion  into  practice,  is  not  an  anticipa- 
tion of  a  subsequent  patent  reducing  such 
suggestion  to  practice.      Gordon  v.  Warder, 

(1893)  150  U.  S.  47;  Brill  v.  Third  Ave.  R. 
Co.,  (1900)  lu3  Fed.  Rep.  289;  Consolidated 
Brake-Shoe    Co.   v,    Detroit   Steel,   etc.,   Co., 

(1894)  59  Fed.  Rep.  902. 

Prior  unclaimed  description  in  patent. — 
The  statute  does  not  make  prior  description 
in  a  patent  a  bar  to  the  invention  described 
where  it  is  not  claimed.  Vermont  Farm 
Mach.  Co.  t?.  Marble,  (1884)  19  Fed.  Rep. 
307. 

Publication,  in  the  meaning  of  this  statute, 
means  putting  into  general  circulation.  Cot- 
tier V.  Stimson,  (1884)  20  Fed.  Rep.  906; 
Reevw  V,  Keystone  Bridge  Co.,  (1872)  5 
Fish,  Pat.  Cas.  456,  20  Fed.  Cas.  No.  11,660; 
Northwestern  Fire  Extinguisher  Co.  v.  Phila- 
delphia Fire  Extinguisher  Co.,  6  Pat.  Off. 
6az.  34. 

PuUication  necessary.  —  The  publication 
relied  on  must  describe  the  invention  in  such 
a  complete,  clear,  and  precise  manner  as  to 
enable  those  skilled  in  the  art  to  reproduce 
it  without  the  aid  of  a  patent.  If  the  differ- 
ences are  only  those  which  the  skill  of  the 
Art  will  readily  supply,  the  publication  will 
not  be  destroyed  as  an  anticipation,  but  it 
will  be  destroyed  if  these  differences  relate 
to  essential  features,  and  independent  in- 
vestigation and  experiment  are  required  to 
explain  obscurities  and  supply  omissions. 
Westinghouse  Electric,  etc.,  Co.  v,  Saranac 
Lake  Electric  Light  Co.,  (1901)  108  Fed. 
Kep.  221. 

Accessibility  of  publication.  —  To  consti- 
tute a  publication  of  a  printed  description  it 
must  be  left  in  a  place  accessible  to  the  pub- 
He.  Ck)bum  V.  Schroeder,  (1882)  11  Fed. 
K«p.  426;  Lyman  Ventilating,  etc.,  Co.  v. 
Lalor,  (1874)   1  B.  &  A.  Pat.  Cas.  403. 

A  deacription  in  books  put  in  circulation  or 
offered  to  the  public  is  a  sufficient  publica- 
tion. Eames  r.  Andrews.  (1887)  122  U.  S. 
*0;  Reeves  v.  Keystone  Bridge  Co.,  (1872) 
S  Fish.  Pat.  Cas.  458;  Locke  17.  Lane,  etc., 
Co.,  (1888)  35  Fed.  Rep.  289;  Cottier  t?. 
StiniBOD,  (1884)  20  Fed.  Rep.  906. 


Business  circulars  which  are  sent  only  to 
persons  engaged  or  supposed  to  be  engaged 
in  the  trade  are  not  such  publications  as  the 
law  contemplates  in  this  section.  Parsons 
V.  Colgate,  (1882)  15  Fed.  Rep.  600;  In  re 
Atterbury,  9  Pat.  Off.  Gaz.  640;  Judsbn  t?. 
Cope,  (1860)  1  Fish.  Pat.  Cas.  615;  Reeves 
r.  Keystone  Bridge  Co.,  (1872)  5  Fish.  Pat. 
Cas.  456;  Seymour  v.  Osborne,  (1871)  11 
Wall.  (U.  S.)  555;  New  Process  Fermenta- 
tion Co.  V,  Koch,  (1884)  21  Fed.  Rep.  580; 
Britton  v.  White  Mfg.  Co.,  (1894)' 61  Fed. 
Rep.  93.  • 

Drawings  alone,  unaccompanied  by  letter- 
press description,  will  never  invalidate  a 
patent.  In  re  Atterbury,  9  Pat.  Off.  Gaz. 
640;  Judson  v.  Cope,  (1860)  1  Fish.  Pat. 
Cas.  615;  Reeves  v.  Keystone  Bridge  Co., 
(1872)  5  Fish.  Pat.  Cas.  456;  New  Process 
Fermentation  Co.  v.  Koch,  (1884)  21  Fed. 
Rep.  580. 

Trade  magazines,  published  and  copyrighted 
and  in  general  circulation,  arc  publications 
within  the  meaning  of  the  statute.  Truman 
r.  Carvill  Mfg.  Co.,  (1898).  87  Fed.  Rep.  470; 
Britton  v.  White  Mfg.  Co.,  (1894)  61  Fed. 
Rep.  93. 

Manufacturer's  catalogue.  —  It  is  a  suffi- 
cient publication  to  constitute  an  anticipa- 
tion, that  a  description  is  published  in  a 
manufacturer's  catalogue,  which  is  publicly 
circulated.  Reeves  v.  Keystone  Bridge  Co., 
(1872)  5  Fish.  Pat.  Cas.  456,  20  Fed.  Cas.  No. 
11,660. 

An  unpublished,  written  description  will 
not  anticipate  a  patent,  and  the  application 
of  this  rule  has  been  held  to  include  an  appli- 
cation for  a  patent  filed  in  the  patent  office. 
Lyman  Ventilating,  etc.,  Co.  v.  lalor,  (1874) 
12  Blatchf.  (U.  S.)  303,  15  Fed.  Cas.  No. 
8,632;  Northwestern  Fire  Extinguisher  Co.  r. 
Philadelphia  Fire  Extinguisher  Co.,  6  Pat. 
Off.  Gaz.  34;  Harrison  v.  Kennedy,  (1892) 
149  Pa.  St.  3. 

An  application  for  a  patent  is  not  designed 
for  general  circulation  nor  is  it  accessible  to 
the  public,  and  therefore  does  not  constitute 
a  publication  sufficient  as  an  anticipation. 
Northwestern  Fire  Extinguisher  Co.  v.  Phila- 
delphia Fire  Extinguisher  Co.,  (1874)  1  B.  & 
A.  Pat.  Cas.  177;  Lyman  Ventilating,  etc., 
Co.  V,  Lalor,  (1874)  1  B.  &  A.  Pat.  Cas.  403; 
Barker  v.  Stowe,  (1878)  3  B.  &  A.  Pat.  Cas. 
337;  Adams  v.  Howard,  (1884)  26  Pat.  Off. 
Gaz.  825;  Herring  t?.  Nelson,  (1877)  14 
Blatchf.  (U.  S.)  293;  Harrison  v.  Kennedy, 
(1892)   149  Pa.  St.  3. 

British  provisional  specifications.  —  The 
provisional  specifications  published  by  the 
British  patent  office  may  be  cited  as  "publi- 
cations." Cohn  V,  U.  S.  Corset  Co.,  (1874) 
12  Blatchf.  (U.  S.)  225;  Smith  v.  Goodyear 
Dental  Vulcanite  Co.,  (1876)  93  U.  S.  486; 
Ireson  v.  Pierce,  (1889)  39  Fed.  Rep.  795; 
Backus  Water  Motor  Co.  v.  Tuerk,  (1883)  17 
Fed.  Rep.  350. 

Date  of  publication.  —  A  publication  which 
will  anticipate  a  patent  must  have  been  made 
prior  to  the  date  of  the  invention,  not  merely 
prior  to  the  date  of  the  patent.  Webb  v, 
Quintard,  (1872)9  Blatchf.  (U.  S.)352;  Bar- 
tholomew V.   Sawyer,   (1859)    4  Blatchf.    (U. 
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a)  347,  2  Fed.  Cas.  No.  1,070;  Howe  v.  Mor- 
ton, (1860)  1  Fish.  Pat.  Cas.  586;  Reeves  r. 
Keystone  Bridge  Co.,  (1872)  5  Fish.  Pat.  Cas. 
468,  20  Fed.  Cas.  No.  11,660;  Elizabeth  v, 
American  Nicholson  Pavement  Co.,  (1877)  97 
U.  S.  126;  Cochrane  v.  Deener,  (1876)  94  U. 
S.  780;  Judson  v.  Cope,  (1860)  1  Fish.  P^t. 
Cas.  615,  14  Fed.  Cas.  No.  7,665. 

The  date  on  the  title-page  of  a  book  is  not 
sufficient  to  show  that  a  published  inscrip- 
tion of  an  invention  found  tlierein  was  prior 
to  the  date  of  the  invention,  so  as  to  consti- 
tute anticipation.  Reeves  v.  Kevstone  Bridge 
Co.,  (1872)  5  Fish.  Pat.  Cas.  458V 

In  Parks  v.  Booth,  (1880)  102  U.  S.  96,  it 
was  held  that  it  was  not  necessary  that,  the 
date  of  publication  shall  be  two  years  prior 
to  the  date  of  the  patentee's  invention,  as  the 
only  requirement  of  the  statute  is  that  it 
shall  be  prior  to  the  supposed  invention  of 
the  complainant. 

Sufficiency  of  published  descriptions. — 
The  descriptions  and  drawings  in  a  prior  pub- 
lication must  amount  to  a  substantial  rep- 
resentation of  the  patented  device  in  such 
exact  terms  as  to  enable  any  person  skilled 
in  the  art  or  science  to  which  it  relates  to 
make,  construct,  and  practice  the  invention 
to  the  same  practical  extent  as  he  would  be 
enabled  to  do  if  the  information  were  derived 
from  a  prior  patent.  Hill  r.  Evans,  (1861)  4 
De  G.  F.  &  J.  288,  6  L.  T.  N.  S.  90;  Betts  v. 
Menzies,  (1861)  10  H.  L.  Cas.  117;  Seabury 
r.  Am  Ende,  (1894)  152  U.  S.  561;  Eames  v. 
Andrews,  (1887)  122  U.  S.  40;  Bignall  v. 
Harvev,  (1880)  18  Blatchf.  (U.  S.)  353;  At- 
lantic Giant  Powder  Go.  t\  Parker,  (1879)  16 
Blatchf.  (U.  S.)  295,  2  Fed.  Cas.  No.  625;  Cohn 
V.  U.  S.  Corset  Co.,  (1874)  12  Blatchf.  (U.  S.) 
225;  Seymour  v.  Osborne,  (1871)  11  Wall. 
(U.  S.)  516;  Florsheim  v.  Schilling,  (1890) 
137  U.  S.  64;  Downton  r.  Yeager  Milling  Co., 
(1883)  108  U.  S.  466;  Tilghman  v.  Proctor, 
(1880)  102  U.  S.  707;  Badische  Anilin,  etc., 
Fabrik  v,  Kalle,  (1899)  94  Fed.  Rep.  163; 
Western  Electric  Co.  v.  Millheim  Electric 
Telephone  Co.,  (1898)  88  Fed.  Rep.  505; 
Bowers  v.  San  Francisco  Bridge  Co.,  (1898) 
91  Fed.  Rep.  381;  American  Sulphite  Pulp 
Co.  V,  Rowland  Falls  Pulp  Co.,  (1895)  70  Fed. 
Rep.  986;  Electrical  Accumulator  Co.  v. 
Julien  Electric  Co.,  (1889)  38  Fed.  Rep.  117; 
Am  Ende  v.  Seabury,  (1888)  36  Fed.  Rep. 
593;  Keyes  r.  Pueblo  Smelting,  etc.,  Co., 
(1888)  36  Fed.  Rep.  179;  Locke  v.  Lane,  etc., 
Co.,  (1888)  35  Fed.  Rep.  289;  Fryer  r.  Mutual 
L.  Ins.  Co.,  (1887)  30  Fed.  Rep.  787;  Adams 
V.  Bellaire  Stamping  Co.,  (1886)  28  Fed.  Rep. 
360;  Hood  v.  Boston  Car-Spring  Co.,  (1884) 
21  Fed.  Rep.  67;  New  Process  Fermentation 
Co.  V.  Koch.  (1884)  21  Fed.  Rep.  680;  GofT  v, 
Stafford,  (1878)  14  Pat.  Off.  Gaz.  748;  Carr 
V.  Rice,  (1856)  1  Fish.  Pat.  Cas.  198;  Cahill 
r.  Brown,  (1878)  3  B.  &  A.  Pat.  Cas.  580; 
Woodman  r.  Stimpson,  (1866)  3  Fish.  Pat. 
Cas.  98,  30  Fed.  Cas.  No.  17,979;  United 
Nickel  Co.  r.  Manhattan  Rras.s  Co.,  (1879)  16 
Blatchf.  (U.  S.)  68.  24  Fed.  Cas.  No.  14,410; 
Stephens  v.  Salisbury.  (1855)  MacA.  Pat.  Cas. 
379,  22  Fed.  Cas.  No.  13.369;  Parker  r.  Stiles, 
(1849)  5  McT^an  (U.  S.)  44.  18  Fed.  Cas.  No. 
10,749;  Judson  t\  Cope,   (1860)    1   Fish.  Pat. 


Cas.  615,  14  Fed.  Cas.  No.  7,565;  Have  r.  Sal- 
sor,  (1859)  1  Fish.  Pat  Cas.  532,  11  Fed.  Cm. 
No.  6,271;  Colgate  v.  Gold,  etc.,  Tel.  Co, 
(1879)  16  Blatchf.  (U.  S.)  503,  6  Fed.  Gas.  Nc 
2,991;  Coleman  v.  Liesor,  (1859)  6  Fed.  Qml 
No.  2,984;  Roberts  v,  Dickey,  (1871)  4  FuL 
Pat.  Cas.  532,  20  Fed.  Cas.  No.  11399;  MlDl- 
lin  V.  Barclay,  (1871)  5  Fish.  Pat.  Cas.  189, 16 
Fed.  Cas.  No.  8,902;  Brooks  v.  Bickoell, 
(1843)  3  McLean  (U.  S.)  250,  4  Fed.  Cas.  xNa 
1,044. 

When  further  experiment  is  necessary  to 
make  a  device  or  invention  practical,  a  d^ 
scription  of  the  results  already  attain^a  is 
not  suflicient  to  constitute  an  anticipati<HL 
Cahill  v.  Brown,  (1878)  3  B.  &  A.  Pat  Cas. 
580;  Badische  Anilin,  etc.,  Fabrik  r.  KaUe, 
(1899)  94  Fed.  Rep.  167;  Western  Electric 
Co.    V.    Millheim    Electric    Telephone   (}a, 

(1898)  88  Fed.  Rep.  505.' 
Suggestions  in  a  publication  which  require 

further  invention  to  reduce  to  a  patentable 
form  or  to  practical  use  and  operation  an 
not  sufficient  as  an  anticipation.  Howe  f. 
Williams,  (1863)  2  Cliff.  (U.  S.)  245; 
McComb  V.  Ernest,  (1871)  1  Woods  (U. 
S.)  195;  Carr  v.  Rice,  (1856)  1  Fish.  Pit 
Cas.  198;  Western  Electric  Co.  v.  Mill- 
heim Electric  Telephone  Co.,  (1898)  88 
Fed.  Rep.  605;  In  re  Green,  (1891)  20 
D.  C.  237. 

Publication  of  opera  tiye  inventioi.— 
Whatever  may  be  the  particular  cireom- 
stances  under  which  the  publication  itik» 
place,  the  account  published,  to  be  of  anj 
effect  to  support  a  defense,  must  be  an  a^ 
count  of  a  complete  and  operative  invention 
c&pable  of  being  put  into  practical  operatioa. 
Eames  v.  Andrews,  ( 1886)  122  U.  S.  40:  Cohn 
V.  U.  S.  Corset  Co.,  (1876)  93  U.  S.  366; 
Downton  v.  Yeager  Milling  Co.,  (1883)  108  U. 
S.  466. 

Description  sufficient  for  patent.  — In  or- 
der that  a  prior  publication  may  be  an  an- 
ticipation, the  description  must  be  soich  that 
it  would  be  sufficient  as  a  specification  tor  a 
patent.  Acme  Flexible  Clasp  Co.  r.  Cary 
Mfg.  Co.,  (1899)  96  Fed.  Rep.  344. 

Description  of  steps  preceding  inTention.— 
It  is  not  necessary  in  a  publication  that  the 
steps  which  necessarily  precede  an  inrentioB 
be  described  if  the  patented  article  is  itself 
described.  Cohn  v.  U.  S.  Corset  Co.,  (1876) 
93  U.  S.  366. 

Publication  of  part  of  inyention.  —  A  prior 
published  description  of  a  part  of  an  intco- 
tion  is  not  sufficient  to  avoid  or  invalidate  a 
patent  for  the  whole.  Westinghouse  r.  Gard- 
ner, etc.,  Air-Brake  Co.,  (1875)  2  B.  &  A  P*t 
Cas.  55,  29  Fed.  Cas.  No.  17,450. 

Scientific  suggestions. — A  publication  show- 
ing only  suggestions  and  speculations  of  sci- 
entific men  who  had  never  tested  the  prac- 
ticability of  the  device  is  insufficient.  Jensca 
i\  Keasbev,  (1886)  24  Fed.  Rep.  144;  Hajs  r. 
Sulsor,  (18.59)  1  Bond  (U.  S.)  279,  1  Fiih. 
Pat.  Cas.  532. 

Description  sufficient  for  patmt— A  de 
scription  which  is  insufficient  to  support  a 
patent  cannot  be  relied  upon  as  an  anticipa- 
tion.    Badische  Anilin,  etc.,  Fabrik  r.  Kafc 

(1899)  94  Fed.  Rep,  163. 
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Where  the  description  in  a  foreign  publica- 
tion is  fuUy  as  definite  as  the  specification  in 
the  application  for  the  patent  in  this  country 
it  is  sufficient  to  defeat  the  patent.  Woven 
Wire  Mattress  Co.  v.  Whittlesey,  (1876)  8 
Biss.  (U.  S.)    23,  30  Fed.  Gas.  No.  18,058. 

Description  of  process  for  making  article. 
—  Where  an  article  is  patented,  a  prior  pub- 
lication relied  upon  to  anticipate  it,  need  not 
describe  the  process  by  which  it  is  made  if 
it  describes  the  article.  6ohn  v.  U.  S.  Cor- 
set Co.,  (1876)  93  U.  S.  366. 

Extrinsic  evidence.  —  Upon  a  question  of 
anticipation  a  published  description  must  be 
construed  as  it  appears  on  its  face  and  ex- 
trinsic evidence  may  not  be  admitted  to  show 
another  intended  meaning.  Badische  Anilin, 
etc.,  Fabrik  r.  Kalle,  (C.  C.  A.  1900)  104  Fed. 
Rep.  802. 

Publication  as  evidence  of  other  facts. — 
A  prior  publication  cannot  be  used  to  show 
any  other  fact  outside  of  the  description  of 
the  questioned  device.  Seymour  r.  McCor- 
mick,  (1856)    19  How.  (U.  S.)  96. 

Patentee's  knowledge  of  publication.  —  It 
is  immaterial  whether  or  not  the  patentee 
knows  of  publications  which  would  render 
his  patent  void  under  this  section,  but  such 
publications  must  be  so  full  and  clear  as  to 
eoable  any  person  skilled  in  the  art  or  science 
to  which  they  appertain  to  practice  the  in- 
vention to  the  same  practical  extent  as  they 
would  be  enabled  to  do  if  the  information 
were  derived  from  a  prior  patent.  Db 
Ijimar  v,  De  Lamar  Min.  Co.,  (1901)  110 
Kea.  Rep.  538. 

Date  of  prior   description.  —  A    prior   de- 
scription, knowledge,  or  use  to  constitute  an 
anticipation  must  antedate  the  actual  inven- 
tion, and  not  merely  the  date  of  the  patent. 
JudBonr.  Cope,  (1860)  1  Bond   (U.  S.)  327; 
Parker  r.  Hulme,  (1849)  1  Fish.  Pat.  Cas.  44; 
Philadelphia,  etc.,  R,  Co.  r.  Stimpson,  (1840) 
14  Pet.  (U.  S.)  448;  Dixon  v,  Moyer,  (1821) 
4  Wash.    (U.    S.)    68;    James   v.   Campbell, 
(1881)  104  U.  S.  356;  Elizabeth  v.  American 
NicholRon   Pavement    Co.,    (1877)    97    U.    S. 
126;  Smith  v.  Goodyear  Dental  Vulcanite  Co., 
(1S76)  93  U.  S.  486;  Welsbach  Light  Co.  v, 
American  Incandescent  Lamp  Co.,   (C.  C.  A. 
1899)  98  Fed.  Rep.  613;   Bannerman  v.  San- 
ford,  (1897)  85  Fed.  Rep.  448;  American  Sul- 
phite Pulp  Co.  r.  Rowland  Falls  Pulp  Co., 
(C.  C.   A.    1897)    80    Fed.    Rep.    395;    Von 
Schmidt  v.  Bowers,  (C.  C.  A.  1897)   80  Fed. 
Rep.  121;    Hanifen  r.   E.   H.  Godshalk  Co., 
(1896)   78  Fed.  Rep.  811;    Pacific  Cable  R. 
Co.  V.  Butte  City  St.  R.  Co.,  (1893)  55  Fed. 
Rep.  760;  Ashton  Valve  Co.  v.  Coale  Muffler, 
etc..  Valve  Co.,  (CCA.  1892)  52  Fed.  Rep. 
314;  U.  S.  Electric  Lighting  Co.  r.  Edison 
Lamp  Co.,   (1892)    51  Fed.  Rep.  24;  Norton 
r.  California  Automatic  Can  Co.,   ( 1891 )   45 
Fed.  Rep.   637;    Bradley,   etc.,   Mfg.    Co.   v, 
Charles  Parker  Co.,  (1888)  35  Fed.  Rep.  748; 
Brahn   v.   Ramapo    Iron- Works,    (1888)     35 
Fed.  Rep.  63;  Bliss  V,  Merrill,  (1887)  33  Fed. 
Rep.  39;    Byerly  v,   Cleveland    Linseed    Oil 
Works,  (1887)  31  Fed.  Rep.  73;  Consolidated 
Bunging  Apparatus  Co.  v.  Woerle,  (1887)  29 
Fed.  Rep.  449;   Brodie  v.  Ophir  Silver  Min. 
Co.,  (1867)  5  Sawy.  (U.  S.)  608,  4  Fed.  Cas. 
No.  1,919. 


The  date  of  invention  must  be  taken  to  be 
the  time  when  the  idea  of  doing  the  thing 
in  substantially  the  way  for  which  the  pat- 
ent provides  is  conceived,  O'Reilly  v.  Morse, 
(1853)  15  How.  (U.  S.)  62;  Colt  r.  Massa- 
chusetts Arms  Co.,  (1851)  1  Fish.  Pat.  Cas. 
lOS;  National  Filtering  Oil  Co.  r.  Arctic  Oil 
Co.,  (1871)  8  Blatchf.  (U.  S.)  416;  Adams 
V  Edwards,  (1848)  1  Fish.  Pat.  Cas.  1; 
Ransom  v.  New  York,  (1856)  1  Fish.  Pat. 
Cas.  252;  Stimpson  v.  Woodman,  (1869)  10 
Wall.  (U.  S.)  117;  Matthews  v.  Skates, 
(1860)  1  Fish.  Pat.  Cas.  602;  Brodie  t?.  Ophir 
Silver  Min.  Co.,  (1867)  5  Sawy.  (U.  S.)  608; 
American  Sulphite  Pulp  Co.  v.  Howland  Falls 
Pulp  Co.,  (1895)  70  Fed.  Rep.  986;  Wood- 
man V.  Stimpson,  (1866)  3  Fish.  Pat.  Cas. 
98,  30  Fed.  Cas.  No.  17,979;  Macdonald  t?. 
Blackmer,  (1878)  4  B.  &  A.  Pat.  Cas.  78>  16 
Fed.  Cas.  No.  8,757. 

The  date  of  an  invention  is  the  time  at 
which  a  complete  and  intelligible  embodiment 
of  it  is  made  such  as  could  be  understood  by 
those  skilled  in  the  art.  Webster  Loom  Co. 
V.  Higgins,  (1881)  105  U.  S.  580;  Draper  v, 
Potomska  Mills  Corp.,  (1878)  3  B.  &  A.  Pat. 
Cas.  214;  Reeves  v.  Keystone  Bridge  Co., 
(1872)  9  Phila.  (Pa.)  368,  1  Pat.  Off.  Gaz. 
466;  Matthews  v.  Skates,  (1860)  1  Fish.  Pat. 
Cas.  602;  Brodie  r.  Ophir  Silver  Min.  Co., 
(1867)  5  Sawy.  (U.  S.)  608;  Reed  v.  Cutter, 
(1841)  1  Story  (U.  S.)  590;  Williames  r. 
Barnard,  (1890)  41  Fed.  Rep.  358. 

Reasonable  diligence  in  perfecting  inven- 
tion.—  This  rule,  however,  is  subject  to  the 
condition  that  reasonable  diligence  has  been 
exercised  by  the  patentee  m  the  perfection 
'  and  adaption  of  the  idea  and  in  the  applica- 
tion for  a  patent.  McCormick  Harvesting 
Mach.  Co.  V.  Minneapolis  Harvester  Works, 
(1890)  42  Fed.  Rep.  152;  Draper  v.  Potomska 
Mills  Corp.,  (1878)  3  B.  &  A.  Pat.  Cas.  214, 
7  Fed.  Cas.  No.  4,072;  Griffin  v.  Swenson, 
(1899)    15  App.  Cas.    (D.  C)    135. 

Invention  antedating  perfection.  —  The  in- 
vention of  an  instrument  or  device  may,  how- 
ever, antedate  its  perfection.  National  Fil- 
tering Oil  Co.  V.  Arctic  Oil  Co.,  (1871)  8 
Blatchf.  (U.  S.)  416;  Colt  v.  Massachusetts 
Arms  Co.,  (1851)  1  Fish.  Pat.  Cas.  108,  6 
Fed.  Cas.  No.  3,030. 

Date  determined  by  models,  etc.  —  The 
date  of  an  invention  may  be  taken  to  be  the 
time  when  models,  drawings,  or  sketches  were 
made.  Webster  Loom  Co.  v.  Higgins,  (1881) 
105  U.  S.  580;  Von  Schmidt  v.  Bowers,  (C. 
C.  A.  1897)   80  Fed.  Rep.  121.  . 

Date  determined  by  application. — Or  it 
may  be  determined  by  the  date  of  the  appli- 
cation  for  a  patent.  Suffolk  Co.  v.  Hayden, 
(1865)  3  Wall.  (U.  S.)  315;  Bates  t?.  Coe, 
(1878)  98  U.  S.  34;  Cochran  v.  Zimmerman, 
(1892)  53  Fed.  Rep.  801;  Kearney  v.  Lehigh 
Valley  R.  .Co.,  (1887)  32  Fed.  Rep.  320; 
Johnsen  r.  Passman,  (1871)  1  Woods  (U.  S.) 
138,  13  Fed.  Cas.  No.  7,365:  Dane  v.  Chicago 
Mfg.  Co.,  (1872)  3  Biss.  (U.  S.)  380,  6  Fed. 
Cas.  No.  3,557;  McCormick  v.  Cleal,  (1898) 
12  App.  Cas.   (D.  C.)   335. 

Date  determined  by  completed  machine. — 
Where  an  invention  was  embodied  in  a  com- 
plete machine  in  actual  though  private  use 
at  a  certain  date  that  date  may  be  taken  as 
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the  date  of  invention.  Williames  v.  Barnard, 
(1890)  41  Fed.  Rep.  358;  Knox  v.  Loweree, 
(1874)  1  B.  &  A.  Pat.  Cas.  589,  14  Fed.  Cas. 
No.  7,910. 

Date  of  foreign  patent  to  same  inventor. 
— The  date  of  the  invention  cannot  be  claimed 
by  a  patentee  to  be  earlier  than  the  date  of 
a  loreign  patent  previously  issued  to  him 
for  the  same  invention.  Electrical  Accumu- 
lator Co.  V.  Julien  Electric  CJo.,  (1889)  38 
Fed.  Rep.  117. 

Date  of  foreign  anticipating  patent.  —  In 
order  to  constitute  anticipation  by  a  foreign 
patent  the  date  of  the  foreign  patent  must  be 

Srevious  to  the  date  of  the  invention  of  the 
omestic  patent.  Cochrane  v.  Deener,  (1876) 
94  U.  S.  780;  American  Sulphite  Pulp  Co. 
V.  Rowland  Falls  Pulp  Co.,  (C.  C.  A.  1897) 
80  Fed.  Rep.  396;  Howe  v.  Morton,  (1860)  1 
Fish.  Pat.  Cas.  586,  12  Fed.  Cas.  No.  6,769. 

The  foreign  patent  shall  apply  only  as  of 
a  date  when  the  invention  was  published  or 
was  accessible  to  the  public,  and  not  as  of 
an  earlier  date,  from  which  the  inventor  may 
have  enjoyed  the  benefit  of  the  foreign  pat- 
ent as  a  patent.  De  Florez  v.  Raynolds, 
(1880)   8  Fed.  Rep.  434. 

Identity  of  anticipating  device.  —  It  is  not 
necessary  to  render  a  patent  void  for  want  of 
novelty  that  the  anticipating  and  subsequent 
devices  should  be  absolutely  identical.  A. 
B.  Dick  Co.  17.  Wichelman,  (1900)  105  Fed. 
Rep.  629;  Sagendorph  v.  Hughes,  (1899)  95 
Fed.  Rep.  478;  In  re  Bedford,  (1899)  14  App. 
Cas.  (D.  C.)  376;  In  re  Marshutz,  (1898)  13 
App.  Cas.  (D.  C.)  228. 

Substantial  identity.  —  It  will  be  sufficient 
if  the  two  devices  are  substantially  identical 
or  equivalent,  or  if  they  perform  the  same 
function  in  substantially  the  same  way  and 
accomplish  substantially  the  same  result;  that 
they  may  differ  in  name  and  form  is  immate- 
rial. Brush  V.  Condit,  (1889)  132  U.  S.  39; 
Union  Sugar  Refinery  v.  Matthiesson,  (1865) 
3  Cliff.  (U.  S.)  639,  24  Fed.  Cas.  No.  14,399; 
Winans  v.  New  York,  etc.,  R.  Co.,  (1858)  21 
How.  (U^  S.)  88;  Delano  i;.,  Scott,  (1834) 
Gilp.  (U.  S.)  489;  Evans  v,  Eaton,  (1818)  3 
Wash.  (U.  S.)  443;  Wollensak  v.  Sargent, 
(1894)  151  U.  S.  221;  Lawther  v.  Hamilton, 
(1888)  124  U.  S.  1;  Siemens  v.  Sellers, 
(1887)  123  U.  S.  276;  Union  Paper-Bag 
Mach.  Co.  V.  Murphy,  (1877)  97  U.  S.  120; 
Johnston  v,  Woodbury,  (C.  C.  A.  1901)  109 
Fed.  Rep.  567;  Electrical  Accumulator  Co. 
v.  Julien  Electric  Co.,  (1889)  38  Fed.  Rep. 
117;  U.  S.  Bung  Mfg.  Co.  v.  Independent 
Bung,  etc.,  Co.,  (1887)  31  Fed.  Rep.  76;  Joel 
V,  Gesswen,  (1888)  36  Fed.  Rep.  592;  Wood- 
ruflr  r.  Carr,  (1887)  32  Fed.  Rep.  224;  Glas- 
gow V.  Fritts,  (1884)  22  Fed.  Rep.  391;  Mc- 
Cormick  v.  Seymour,  (1851)  2  Blatchf.  (U. 
S.)  240,  15  Fed.  Cas.  No.  8,726;  Clark  Pat- 
ent Steam,  etc..  Regulator  Co.  v.  Copeland, 
(1862)  2  Fish.  Pat.  Cas.  221,  5  Fed.  Cas.  No. 
2,866. 

Mere  colorable  variation.  —  A  difference  be- 
tween anticipating  and  subsequent  devices 
amounting  to  a  mere  colorable  variation  is 
not  sufficient  to  escape  anticipation.  Millner 
V.  Voss,  (1882)  4  Hughes  (U.  S.)  262;  Miller 
V.  Eagle  Mfg.  Co.,  ( 1894 )  151  U.  S.  197. 


Substantial  identity  necessary.  —  To  con- 
stitute anticipation  it  is  necessary  that  the 
prior  and  subsequent  devices  be  substantialij 
identical.  Lowell  r.  Lewis,  (1817)  1  Mason 
(U.  S.)  182;  Blanchard  r.  Puttman,  (1867) 
2  Bond  (U.  S.)  84;  Whipple  r.  Baldwin  Mfg. 
Co.  (1858)  4  Fish.  Pat.  Cas.  20:  Clough  r. 
Barker,  (1882)  106  L\  S.  1G6;  Amerifan 
Graphophone  Co.  r.  Leeds,  (1898)  87  Fed, 
Rep.  873;  Matheson  r.  Campbell,  (1896)  77 
Fed.  Rep.  280;  Gordon  v.  Warder,  (1889)  38 
Fed.  Rep.  592;  Consolidated  Bunging  Appi- 
ratus  Co.  v,  Woerle,  (1887)  29  Fed,  Rep. 
449. 

Possible  accomplishment  of  results.— 
Where  devices  are  relied  upon  as  anticipatory 
it  is  not  sufficient  that  they  might  be  made 
to  accomplish  the  functions  or  results  per- 
formed or  obtained  by  the  devices  of  the 
later  patent,  by  modification,  reorganizatioo. 
or  combination  with  each  otber.  Westers 
Electric  Co.  r.  Home  Telephone  Co.,  (1898 1 
8o  Fed.  Rep.  649. 

Similar  parts  in  other  arrangements.  —  Al- 
though a  prior  device  may  show  similar  parts 
in  other  arrangements  for  other  purposes, 
but  does  not  show  them  working  together 
in  any  arrangement  like  that  of  the  patented 
device  for  any  purpose  whatever,  this  is  not 
sufTicient  to  show  anticipation.  Blount  Mfg. 
Co.  V.  Bardsley,   (1895)   66  Fed.  Rep.  761. 

Latter  invention  practiced  from  former.— 
An  anticipating  device  must  be  such  that 
from  it  one  skilled  in  the  art  or  science  to 
which  it  relates  would  be  enabled  to  practice 
the  latter  invention.  Cahill  v.  Brown,  (1878) 
3  B.  &  A.  Pat.  Cas.  580;  McNeelv  r.  Wil- 
liames, (C.  C.  A.  1899)  96  Fed.  Rep.  078; 
Springfield  Furnace  Co.  v.  Miller  Down-Draft 
Furnace  Co.,  (1889)  06  Fed.  Rep.  418; 
Acme  Flexible  Clasp  Co.  v.  Gary  Mfg.  Co, 
(1899)  96  Fed.  Rep.  344;  Badische  Anilin, 
etc.,  Fabrik  v.  Kalle,  (1899)  94  Fed.  Rep. 
163;  Carnegie  Steel  Co.  v.  Cambria  Iron  OL. 

(1898)  89  Fed.  Rep.  721;  U.  S.  Bung  Mfg. 
Co.  V.  Independent  Bung,  etc.,  Co.,  (1887)  31 
Fed.  Rep.  76;  Hood  t?.  Boston  Car-Spring  Co^ 
(1884)  21  Fed.  Rep.  67;  Farley  r.  NatioDil 
Steam-Gauge  Co.,  (1859)  MacA.  Pat  Csa. 
618,  8  Fed.  Cas.  No.  4,648;   In  re  Bedford, 

(1899)  14  App.  Cas.    (D.  u.)    376. 
Without  further  invention.  —  In  order  to 

constitute  anticipation  a  device  relied  upon 
must  be  such  that  the  patented  device  could 
be  constructed  from  it  without  the  exercise 
of  the  inventive  faculty.  Crandal  r.  Wat- 
ters,  (1881)  20  Blatchf.  (U.  S.)  97;  Crandall 
V.  Parker  Carriage  Goods  Co.,  ( 1884)  28  Pat. 
Off.  Gaz.  369. 

Same  result  by  different  means.  —  A  prior 
device  which  produces  the  same  result  as  a 
subsequent  patented  device  but  by  a  differ- 
ent means  will  not  anticipate  the  latter. 
Gottfried  v,  Bartholomae,  (1878)  8  Biss.  (U. 
S.)   219. 

If  a  subsequent  device  will  infringe  a  pat- 
ent, the  same  device  if  earlier  than  the  pateot 
will  anticipate  it.  Knapp  v.  Morss.  (1893) 
160  U.  S.  221;  Miller  v.  Eagle  Mfg.  Co., 
(1894)  151  U.  S.  186;  Gordon  v.  Warder, 
(1893)  150  U.  S.  47;  Grant  t?.  Walter.  (1893) 
148  U.   S.   547;    Peters  v.  Active  Mfg.  Co, 
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(1889)  129  U.  S.  530;  Thatcher  Heating  Co. 
7.  Burtis,  (1887)  121  U.  S.  286;  National 
HoUow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Besjn  Co.,  (1900)  99  Fed.  Rep.  758; 
Electrical  Accumulator  Co.  v.  Julien  Electric 
Co.,  (1889)  38  Fed.  Rep.  141;  Sellers  v.  Cof- 
rode,   (1888)   35  Fed.  Rep.  131. 

Cliange  of  material.  —  Where  the  novelty 
of  an  element  of  a  claim  is  not  dependent 
upon  the  material  of  which  it  is  constructed 
a  like  element  in  a  similar  device  although 
made  of  a  different  material  will  constitute 
an  anticipation.  Br  inker  hoff  t\  Aloe,  (1888) 
37  Fed.  Rep.  92. 

Enlarging  machine.  —  There  is  no  novelty 
in  the  enlarging  and  strengthening  of  parts 
of  a  machine  so  that  it  will  perform  heavier 
work.  Woodbury  Patent  Planing-Mach.  Co. 
V.  Keith,  (1880)  101  U.  S.  479. 

Similar  article  of  manufacture.  —  Where 
an  article  of  manufacture  is  made  of  the  same 
material  and  by  the  same  process  and  by 
fiubetantially  the  same  tools  and  is  in  all 
material  respects  similar  to  a  former  article, 
a  patent  therefor  is  void.  Sellers  v.  Cof- 
rode,  (1888)   35  Fed.  Rep.  131. 

Degree  of  excellence.  —  There  is  no  novelty 
to  authorize  a  patent  in  a  difference  in  the 
degree  of  excellence  and  not  in  kind  in 
articles  of  manufacture.  Blumenthal  v, 
Burrell,  (1890)  43  Fed.  Rep.  669;  Gorse  v, 
Parker,  (1888)  35  Fed.  Rep.  129;  Alden 
Evaporating  Fruit  Co.  v.  Bowen,  (1885)  24 
Fed.  Rep.  787;  Hatch  v.  Moffitt,  (1883)  15 
Fed.  Rep.  252. 

Fixvt  pnre  chemical  product.  —  Where  a 
chemical  product  is  produced  for  the  first 
time  in  a  pure  state  patentable  novelty  is 
present  notwithstanding  the  fact  that  it  was 
a  kbown  substance  but  used  in  an  impure  and 
less  valuable  state.  Blumenthal  v»  Burrell, 
(1890)  43  Fed.  Rep.  667. 

The  reduction  in  bulk  of  an  article  is  not 
generally,  patentable,  but  may  be  so  when 
the  properties  of  the  article  are  improved  by 
introducing  new  ingredients,  or  by  producing 
a  new,  improved,  and  more  useful  article  by 
the  removal  of  one  or  more  of  the  ingredients 
of  the  original.  Milligan,  etc.,  Glue  Co.  v, 
Upton,  (1874)  1  B.  &  A.  Pat.  Cas.  497,  17 
Fed.  Cas.  No.  9,607. 

Adding  new  ingredients.  —  Where  a  new 
and  improved  product  is  produced  by  the 
addition  of  new  ingredients  to  an  old  sub- 
stance the  result  is  patentable.  Rogers  v, 
Ennis,   (1878)    15  Blatchf.    (U.   S.)    47. 

Novelty  of  process  producing  new  article. 
—  The  fact  that  a  process  by  which  a  new 
product  is  created  is  new  or  that  it  is  old 
is  immaterial.  *  Blumenthal  v,  Burrell, 
(1890)  43  Fed.  Rep.  668;  Kiesele  17.  Haas, 
(1887)  32  Fed.  Rep.  794. 
Novelty  of  manufactured  article.  —  A 
manufactured  article  is  not  patentable  be- 
cause produced  by  a  new  process  or  ne^V  ma- 
chinery, but  only  when  it  is  new  in  itself. 
Rex  v.  Else,  (1785)  1  Webst.  Pat.  Cas.  76; 
United  Nickel  Co.  v.  Pendleton,  (1883)  21 
Blatchf.  (U.  S.)  226;  McCloskey  v,  Du  Bois, 
(1881)  9  Fed.  Rep.  38;  Wooster  t?.  Calhoun, 
(1873)  11  Blatchf.  (U.  S.)  215;  Young  r. 
Lippman,    (1872)    9  Blatchf.    (U.   S.)    277; 


Goodyear  v.  Providence  Rubber  Co.,  (1864) 
2  Cliff.  (U.  S.)  351;  Draper  v.  Hudson, 
(1873)  Holmes  (U.  S.)  208,  6  Fish.  Pat.  Cas. 
327;  Woodward  v.  Morrison,  (1872)  5  Fish. 
Pat.  Cas.  357;  Wood-Paper  Patent,  (1874) 
23  Wall.  (U.  S.)  566;  Goodyear  v.  Central  R. 
Co.,  (1853)  2  Wall.  Jr.  (C.  C.)  356; 
Badische  Anilin,  etc.,  Fabrik  v,  Hamilton 
Mfg.  Co.,  (1878)  3  B.  &  A.  Pat.  Cas.  235. 

Old  article  subjected  to  new  process.  —  If 
a  new  and  improved  article  is  obtained  by 
subjecting  an  old  article,  which  was  used  for 
the  same  purpose,  to  a  new  process,  and 
thereby  imparting  new  and  valuable  prop- 
erties to  it,  there  is  sufficient  novelty  to  sus- 
tain a  patent.  GriflSth  v.  Murray,  (1891)  46 
Fed.  Rep.  660;  In  re  Marsden,  (1899)  14 
App.  Cas.   (D.  C.)  223. 

improved  preparation.  —  A  substance  al- 
leged to  be  new  cannot  be  patented  where  it 
is  merely  an  improved  preparation  of  an  old 
substance  and  has  the  same  characteristics 
and  qualities  as  other  similar  preparations. 
Maryland  Hominy,  etc.,  Co.  v.  Dorr,  (1891) 
46  Fed.  Rep.  773. 

Prior  similar  article.  —  There  is  no  patent- 
able novelty  in  an  alleged  new  article  of 
manufacture  where  a  similar  article  although 
used  for  a  different  purpose  was  previously 
well  known.  Browning  r.  Colorado  Tele- 
phone Co.,  (C.  C.  A.  1894)  61  Fed.  Rep. 
845. 

Novelty  necessary  in  article  of  manufac- 
ture.—  There  must  be  the  same  novelty  in 
articles  of  manufacture  as  in  a  machine  to 
sustain  a  patent.  Antisdel  v.  Chicago  Hotel 
Cabinet  Co.,  (C.  C.  A.  1898)  89  Fed.  Rep. 
308;  Chase  r.  Fillebrown,  (1893)  58  Fed. 
Rep.  374;  Hoyle  v.  Kerr,  (C.  C.  A.  1893) 
58  Fed.  Rep.  395;  Kerr  v.  Hoyle,  (1893)  55 
Fed.  Rep.  658;  H.  Tibbe,  etc.,  Mfg.  Co.  v. 
Lamparter,  (1892)  51  Fed.  Rep.  763;  Brig- 
ham  r.  Coffin,  (1893)  149  U.  S.  557;  H. 
Tibbe,  etc.,  Mfg.  Co.  t?.  Heineken,  (1889)  37 
Fed.  Rep.  686. 

A  process  must  contain  a  new  idea  distinct 
from  any  preceding  conception  in  order  to 
be  patentable.  For  authorities  on  this  prin- 
ciple see  title  Patents,  Am.  and  £ng.  £neyc. 
of  Law,  vol.  22,  p.  323. 

A  process  patent  is  not  anticipated  by  mech- 
anism which  might  with  slight  alterations 
have  been  adopted  to.  carry  out  that  process, 
unless,  at  least,  such  use  of  it  would  have 
occurred  to  one  whose  duty  it  was  to  make 
practical  use  of  the  mechanism  described. 
Carnegie  Steel  Co.  t?.  Cambria  Iron  Co., 
(1902)  185  U.  S.  424,  reversing  (C.  C.  A. 
1899)  96  Fed.  Rep.  850,  which  reversed 
(1898)  89  Fed.  Rep.  721. 

Better  results  of  old  davicrs.  —  A  new 
method  in  the  application  of  old  instru- 
mentalities which  produces  better  results 
may  constitute  a  patentable  process.  Law- 
ther  V.  Hamilton,  (1888)   124  U.  S.  1. 

The  new  application  of  a  power  of  nature 
in  a  process  is  patentable  if  it  results  in  the 
production  of  something  new  and  useful. 
Eames  v,  Andrews,  (1887)  122  U.  S.  40. 

Omitting    element     of     process.  —  Laying 
aside  one  of  the  old  elements  of  a  process 
may  involve  sufficient  novelty  to  sustain  a 
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patent.      Lawther  v.  Hamilton,    (1888)    124 
U.  S.  1. 

Two  processes  cannot  bs  identical  in 
method  where  the  successive  steps  in  one  are 
different  from  those  involved  in  the  other, 
nor  can  they  be  identical  when  several  of  the 
steps  which  are  necessary  to  one  are  com- 
pletely left  out  of  the  other.  U.  S.  Glass 
Co.  V.  Atlas  Glass  Co.,  (C.  C.  A.  1898)  90 
Fed.  Rep.  724. 

Omittmg  unnecessary  step  in  process. — 
Where  a  process  contains  a  step  well  known 
to  be  unnecessary  the  omission  of  that  step 
does  not  involve  novelty  sufficient  to  support 
a  patent.  Needham  v.  Washburn,  (1874)  4 
Cliff.  (U.  S.)  254. 

The  addition  of  a  new  element  or  step 
never  before  used  in  the  process,  producing  a 
result  which  is  new  and  useful,  is  patentable 
although  such  element  had  been  previously 
known  and  used,  but  for  entirely  different 
purposes  and  results.  Gary  v.  Lovell  Mfg. 
Co.,   (1887)    31  Fed.  Rep.  344. 

The  combination  of  several  old  processes 
which  had  never  been  practically  grouped  in 
the  same  order  theretofore  contains  sufficient 
patentable  novelty.  Wallace  v.  Noyes, 
(1882)  21  Blatchf.  (U.  S.)  83;  Roberts  v. 
Dickey,  (1872)  4  Brews.  (Pa.)  260;  M'CuUy 
V.  Cunningham,  (1872)  3  Pittsb.  (Pa.)  366; 
Smith  V.  Fraaer,  (1872)  3  Pittsb.  (P.) 
397. 

Known  apparatus  for  process.  —  It  will 
not  invalidate  a  patent  for  a  process  that  the 
apparatus  for  developing  the  process  was 
known  before.  American  Bell  Telephone  Co. 
V.  Wallace  Electric  Telephone  Co.,  (1889)  37 
Fed.  Rep.  672. 

The  product  of  a  new  process  is  not  neces- 
sarily patentable  because  the  process  is  new. 
Wooster  r.  Calhoun,  (1873)  11  Blatchf.  (U. 
S.)  215,  30  Fed.  Cas.  No.  18,035;  Hake  v. 
Brown,   (1889)   37  Fed.  Rep.  783. 

Subsequent  patent  for  process  of  patented 
product.  —  Where  a  product  made  by  a  cer- 
tain process  is  patented  a  later  patent  cannot 
be  granted  for  the  process  resulting  in  the 
product.  Miller  v.  Eagle  Mfg.  Co.,  (1894) 
151  U.  S.  197;  Mosler  Safe,  etc.,  Co.  v. 
Hosier,    (1888)    127  U.  S.  354. 

Known  article  from  old  material.  —  The 
making  of  a  known  article  of  a  known  ma- 
terial used  for  other  purposes  is  not  patent- 
able. Hotchkiss  r.  Greenwood,  (1848)  4  Mc- 
Lean (U.  S.)  456;  J.  L.  Mott  Iron  Works  v. 
Cassidy,  (1887)  31  Fed.  Rep.  47. 

Novelty  in  combinations  is  the  novel  em- 
bodi'^ipnt  and  adaptation  of  old  mechanical 
appliances.  Crandal  v.  Walters,  (1881)  9 
Fed.  Rep.  059;  Aron  V.  Manhattan  R.  Co., 
(1889)  132  L.  S.  84;  Proctor  t?.  Bennis, 
(1887)  36  Ch.  D.  740;  May  v.  Fond  du  Lac 
County,   (1886)   27. Fed.  Rep.  691. 

A  combination  to  be  patentable  must  dis- 
close something  new  either  in  the  combina- 
tion itself  or  in  the  result  achieved,  and  if 
either  is  new  it  is  immaterial  that  the  com- 
bination is  made  up  in  w^hole  or  in  part  of 
old  elements.  A  combination  is  an  entirety, 
and  want  of  novelty  must  be  addressed  to  the 
whole  and  not  to  separate  elements.  For  a 
long  list  of  cases  on  this  principle  see  title 


Patents,  Am.  and  Eng.  Encyc.  of  Law,  vol. 
22,  pp.  324,  326,  326. 

The  theory  of  a  combination  is  that  all  the 
parts  are  old  and  the  invention  consists  in 
the  new  combination.  Union  Sugar  Refinery 
i;.  Matthiessen,  (1865)  2  Fish.  Pat.  Cas.  GOO. 

The  test  of  novelty  as  applied  to  a  combi- 
nation seems  to  be  whether  the  application 
of  the  powers  of  nature  by  such  means  aad 
appliances  as  the  patentee  claims  to  have  in- 
vented is  new.  Bell  v.  Daniels,  (1858)  1 
Fish.  Pat.  Cas.  372,  1  Bond  (U.  S.)  212L 

Novelty  by  new  agency.  —  Novelty  may  be 
given  to  an  entire  combination  by  one  nev 
agency.  Le  Roy  t\  Tatham,  (1859)  22  How. 
(U.  S.)  132;  Thomson-Houston  Electric  Ca 
V.  Bullock  Electric  Co.,  (1900)  101  Fed.  Bep. 
687;  Aram  v.  Moline  Wagon  Co.,  (1883)  16 
Fed.  Rep.  236;  Rheem  v.  Holliday,  (1851)  16 
Pa.  St.  347. 

Same  use  unnecessary.  —  But  to  deprive  a 
combination  of  novelty  it  is  not  necessary 
that  all  of  its  elements  shall  have  been  used 
together  before  and  in  the  same  relation. 
Kelly  V.  Clow,  (C.  C.  A.  1898)  89  Fed.  Rep. 
297. 

The  substitution  of  mechanical  equivaleati 
in  a  combination  will  not  constitute  patent- 
able novelty.  Sayles  t?.  Chicago,  etc.,  R-  Co., 
(1865)  1  Biss.  (U.  S.)  468;  Blake  v.  Rawson, 
(1873)  Holmes  (U.  S.)  200;  Hartshorn  v. 
Saginaw  Barrel  Co.,  (1887)  119  U.  S.  664; 
Imhaeuser  17.  Buerk,  (1880)  101  U.  S.  647; 
Saunders  v.  Allen,  (1892)  53  Fed.  Rep.  109; 
Rodebaugh  V.  Jackson,  (1889)  37  Fed  B^ 
882;  In  re  Lowry,  (1899)  14  App.  Cas.  (D. 
C.)  473. 

Where  an  element  is  added,  substituted,  or 
omitted,  if,  in  view  of  the  prior  state  of  theart, 
such  act  did  not  require  invention  as  distin- 
guished from  mechanical  skill,  it  will  not  con- 
fer novelty  upon  the  combination.  National 
Hat  Pouncing  Mach.  Co.  v.  Hedden,  (1883} 
148  U.  S.  482;  Busell  Trimmer  Co.  v.  Steven*, 
(1890)  137  U.  S.  423;  Hailes  t?.  Albany  Stow 
Co.,  (1887)  123  U.  S.  682;  Felfetherstonc  f. 
George  R.  Bidwell  Cycle  Co.,  (1892)  53  Fed. 
Rep.  113;  Fougeres  v.  Mnrbarger,  (1890)  44 
Fed.  Rep.  292;  Campbell  Printing  Press  Mfg. 
Co.  V,  Eames  Vacuum  Brake  Co.,  (1890)  44 
Fed.  Rep.  64;  Sugar  Apparatus  Mfg.  Co.  v. 
Yaryan  Mfg.  Co.,  (1890)  43  Fed.  Rep.  140; 
Magin  v,  Carie,  (1889)  40  Fed.  Rep.  155;  Mc- 
aain  V.  Ortmayer,  (1888)  33  Fed.  Rep.  284. 

Combination  of  two  anticipated  b^^  one  of 
three  elements.  —  A  combination  of  two  ele- 
ments will  be  anticipated  by  a  prior  combi- 
nation of  three  elements  in  which  the  two 
elements  occurred  and  operated  in  the  same 
way.  National  Hat  Pouncing  Mach.  Co.  v. 
Hedden,  (1893)  148  U.  S.  482. 

Different  combination  in  the  same  rentt. 
—  A  combination  will  not  be  anticipated  by 
another  combination  different  yet  producing 
the  same  result.  Hubbell  r.  U.  S.,  (1900)  179 
U.  S.  77;  Whittemore  v.  Cutter,  (1813)  i 
Gall.  (U.  S.)  478;  Derre  v.  Rock  Island  Plow 
Co.,  (C.  C.  A.  1898)  84  Fed.  Rep.  171. 

Simple  and  cheap  combination.  —  Where  a 
combination  is  simple  and  economical  in  con- 
struction as  compared  with  a  prior  complex 
and   expensive  combination    patentable  nor- 
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eltj  is  involved.  King  v.  Hammond,  (1871) 
4  Fish.  Pat.  Caa  488,  14  Fed.  Cas.  No.  7,797. 

fieanlts  convenient  and  salable.  —  A  com- 
bination which  produces  something  more  con- 
venient and  salable  than  any  preceding  thing 
does  not  by  that  fact  alone  contain  novelty 
sufficient  to  sustain  a  patent  upon  the  com- 
bination. Office  Specialty  Mfg.  Co.  v.  Fen- 
ton  Metallic  Mfg.  Co.,  (1899)   174  U.  S.  492. 

Cost  9A  evidence  of  novelty.  —  Where  a 
new  effect  is  produced,  or  a  ra.aterially  differ- 
ent effect  or  as  good  an  effect,  but  more 
cheaply  attained,  novelty  is  shown.  Masury 
V.  Anderson,  (1873)  11  Blatchf.  (U.  S.)  102; 
Roberts  i?.  Dickey,  (1872)  4  Brews,  (Pa.)  200; 
Child  r.  Boston,  etc..  Iron  Works  Co.,  (1873) 

6  Fish.  Pat.  Cas.  606;  Waterbury  Brass  Co. 
r.  New  York,  etc..  Brass  Co.,  (1858)  3  Fish. 
Pat.  Cas.  43;  Furbush  v.  Cook,  (1857)  2  Fish. 
Pat.  Cas.  668,  9  Fed.  Cas.  No.  4,931;  Eames 
v.  Cook,  (1860)  2  Fish.  Pat.  Cas.  146;  Smith 
r.  Nichols,  (1872)  Holmes  (U.  S.)  172;  In- 
ternational Tooth  Crown  Co.  v.  Richmond, 
(1887)    30  Fed.  Rep.  775.      ' 

Same  result  by  two  devices.  —  The  fact 
that  the  same  result  is  produced  by  two  de- 
vices does  not  determine  that  the  devices  are 
the  same.  Rumford  Chemical  Works  v. 
Uuer,  (1872)  10  Blatchf.  (U.  S.)  122;  Piatt 
V.  U.  S.  Patent  Button,  etc.,  Mfg.  Co.,  (1872) 
9  BUitchf.  (U.  S.)  342;  Buerk  v.  Valentine, 
(1872)  9  Blatchf.  (U.  S.)  479;  Whittemore  V, 
Cutter,  (1813)  1  Gall.  (U.  S.)  478;  Colt  v. 
Massachusetts  Arms  Co.,  (1851)  1  Fish.  Pat. 
Caa  108;  Singer  r.  Braunsdorf,  (1870)  7 
Blatchf.  (U.  S.)  521 ;  Wilcox  v.  Komp,  (1870) 

7  Blatchf.  (U.S.)  126;  Eames  t;.  Cook,  (1860) 
2  Fish.  Pat.  Cas.  146. 

But  where  the  same  result  is  produced  by 
two  devices  operating  in  the  same  manner, 
the  devices  are  the  same.  Odiorne  v.  Wink- 
ley,  (1814)  2  Gall.  (U.  S.)  51;  Whittemore 
r  Cutter,  (1813)  1  Gall.  (U.  S.)  429. 

State  of  art.  —  The  question  of  novelty 
and  anticipation  is  to  be  determined  by  the 
btate  of  the  art  at  the  time  of*  the  alleged 
invention.  Wilcox  v.  Book  waiter,  (1887)  31 
Fed  Rep.  224. 

Single  machine  as  evidence  of  prior  art.  — 
The  prior  state  of  the  art  may  not  be  shown 
'  by  the  e.xistence  long  prior  to  the  date  of  the 
patent  of  a  single  machine  where  it  is  not 
shown  that  that  machine  had  gone  into  use. 
latum  r.  Gregory,   (1890)   41   Fed.  Rep.  142. 

Lons-recognized  need.  —  Where  the  need 
supplied  by  a  patent  has  long  been  recognized 
and  a  device  for  supplying  it  vainly  sought, 
a  strong  presumption  of  novelty  is  raised. 
Gandy  r.  Main  Belting  Co.,  (1892)  143  U.  S. 
587;  Tannage  Patent  Co.  v,  Donallan,  (1899) 
93  Fed  Rep.  811;  Carnegie  Steel  Co.  t?. 
Cambria  Iron  Co.,  (1898)  89  Fed.  Rep.  721; 
Clark  Patent  Steam,  etc..  Regulator  Co.  I7. 
Copeland,  (1862)  2  Fish.  Pat.  Cas.  221,  5  Fed. 
Cas.  No.  2,866. 

The  success  and  adoption  of  a  device  going 
into  extensive  use  and  displacing  former 
methods  and  devices  by  an  immediate  recog- 
nition of  its  merits  is  some  evidence  of  nov- 
elty. Soibury  r.  Am  Ende,  (181)4)  152  i:.  S. 
661;  .Adams  V.  Bellaire  Stamping  Co.,  (IS91) 
141  U.   S.  639;  Krementz  r.   S.   Cottle   Co., 
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(1893)  148  U.  S.  666;  Grant  r.  Walter,  (1893) 
148  U.  S.  547;  Gandy  t?.  Main  Belting  Co., 
(1892)  143  U.  S.  587;  Topliflf  t?.  Topliff,  (1892) 
145  U.  S.  156;  McClain  v.  Ortmayer,  (1891) 
141  U.  S.  419;  Magowan  t\  New  York  Belt- 
ing, etc.,  Co.,  (1891)  141  U.  S.  332;  Eames  r. 
Andrews,  (1887)  122  U.  S.  40;  Lyons  v. 
Drucker,  (C.  C.  A.  1901)  106  Fed.  Rep.  410; 
Simonds  Rolling  Mach.  Co.  v.  Hathorn  Mfg. 
Co.,  (C.  C.  A.  1899)  93  Fed.  Rep.  968;  U.  S. 
Glass  Co.  t7.  Atlas  Glass  Co.,  (1898)  88  Fed. 
Rep.  493;  Robbins  v,  Dueber  Watch-Case 
Mfg.  Co.,  (1895)  71  Fed.  Rep.  186;  Fox  v. 
Perkins,  (C.  C.  A.  1892)  62  Fed.  Rep.  205; 
Peoria  Target  Co.  t?.  Cleveland  Target  Co., 
(1890)  47  Fed.  Rep.  725;  Shipman .  Engine 
Ck).  V.  Rochester  Tool- Works,  (1888)  34  Fed. 
Rep.  747;  Palmer  t?.  Johnston,  (1888)  34  Fed. 
Eep.  336;  Osborne  r.  Glazier,  (1887)  31  Fed. 
Rep.  402;  Celluloid  Mfg.  Co.  v.  American  Zy- 
lonite  Co.,  (1886)  26  Fed.  Rep.  692;  Stanley 
Works  V.  Sargent,  (1871)  8  Blatchf.  (U.  S.) 
344,  22  Fed.  Cas.  No.  13,289;  Smith  r.  Wood- 
ruff, (1873)  6  Fish.  Pat.  Cas.  476,  22  Fed.  Cas. 
No.  13,128a;  Birdsall  v.  McDonald,  (1874) 
1  B.  &  A.  Pat.  Cas.  165,  3  Fed.  Cas.  No. 
1,434;  National  Hollow  Brake-Beam  Co.  v. 
Interchangeable  Brake-Beam  Co.,  (C,  C.  A. 
1901)  106  Fed.  Rep.  693. 

Success  and  adoption  in  doubtful  cases. — 
The  success  and  adoption  of  a  device  is  suffi- 
cient to  establish  novelty  in  favor  of  the 
validity  of  a  patent  in  doubtful  cases.  Potts 
t\  Creager,  (1895)  155  U.  S.  609;  Magowan 
V,  New  York  Belting,  etc.,  Co.,  (1891)  141  U. 
S.  332;  Smith  t?.  Goodyear  Dental  Vulcanite 
Co.,  (1876)  93  U.  S.  486;  ]McEwan  Bros.  Co. 
V,  McEwan,  (1899)  91  Fed.  Rep.  787;  Ailing- 
ton,  etc.,  Mfg.  Co.  V.  Globe  Co.,  (1898)  89 
Fed.  Rep.  865;  In  re  Smith,  (1899)  14  App. 
Cas.  (D.  C.)  181. 

The  extensive  use  of  a  machine  or  combina- 
tion which  is  clearly  without  novelty  does 
not  dispense  with  that  statutory  require- 
ment, and  it  will  not  sustain  a  patent.  Na- 
tional Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.,  (C.  C.  A.  1901) 
106  Fed.  Rep.  693;  Duer  v.  Corbin  Cabinet 
Ix)ck  Co.,  (1893)  149  U.  S.  216;  Adams  t?. 
Bellaire  Stamping  Co.,  (1891)  141  U.  S.  539; 
Ingraham  Co.  v,  E.  N.  Welch  Mfg.  Co.,  (1898) 
87  Fed.  Rep.  1000. 

Patent  as  evidence  of  common  use.  —  The 
fact  that  a  patent  has  been  issued  by  the 
United  States  for  an  invention  does  not,  of 
itself,  prove  the  introduction  of  the  inven- 
tion into  public  and  common  use  in  the 
United  States.  Weston  I7.  White,  (1876)  13 
Blatchf.  (U.  S.)  364,  29  Fed.  Cas.  No.  17,458. 

Material  advancement  of  art.  —  A  suc- 
cessful patentee  who  has  materially  advanced 
the  art  in  a  practical  way  will  be  given  ad- 
vantage of  the  doubt  in  a  case  where  the 
question  of  identity  of  method  and  result  is 
doubtful.  Washburn  v,  Gould,  (1844)  3  Story 
(U.  S.)  122;  Simonds  Rolling  Mach.  Co.  v. 
Hathorn  Mfg.  Co.,  (C.  C.  A.  1899)  93  Fed. 
Rep.  958. 

Comparative  value  is  not  a  test  of  novelty. 
Blandy  v.  Griffith,  (1869)  3  Fish.  Pat.  Cas. 
009,  3  Fed.  Cas.  No.  1^29. 

Superior  utility  of  a  device  will  be  consid- 
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ered  when  novelty  is  questioned.  Judson  v. 
Cope,  (1860)  1  Bond  (U.  S.)  327;  Allen  v. 
Grimes,  (1898)  89  Fedv  Rep.  869. 

Comparison  of  devices.  —  The  question  of 
novelty  is  to  be  determined  by  comparison 
of  the  prior  devices  with  the  device  patented. 
Judson  17.  Cope,  (1860)  1  Fish.  Pat.  Cas.  615, 
14  Fed.  Cas.  No.  7,565. 

The  unopposed  oath  of  the  inventor,  though 
not  of  itself  sufficient,  is  some  evidence  of 
novelty.  In  re  Fultz,  (1853)  MacA.  Pat.  Cas. 
178,  9  Fed.  Cas.  No.  5,156. 

Novelty  of  part  of  combination.  —  A  pat- 
ent for  combination  cannot  be  supported  by 
evidence  of  novelty  of  one  of  its  parts.  Bat- 
ten V.  Clayton,  (1848)  2  Fed.  Cas.  No.  1,105. 

The  result  alone,  even  when  shown  to  be 
more  economical,  useful,  or  beneficial  to  the 
public,  in  the  manufacture  of  a  better  article, 
is  not  sufficient  evidence  of  novelty.  Years- 
ley  V.  Brookfield,  (1853)  MacA.  Pat.  Cas.  193, 
30  Fed.  Cas.  No.  18,131. 

The  existence  of  doubt  defeats  anticipa- 
tion. Badische  Anilin,  etc.,  Fabrik  v.  Kalle, 
(1899)  94  Fed.  Rep.  163. 

Estoppel  of  patentee.  —  The  issuance  of  a 
patent  does  not  estop  the  patentee  from 
proving  that  the  invention  claimed  therein  is 
not  novel,  where  he  has  acted  without  fraud 
in  the  matter.  Greenwood  v.  Bracher,  (1880) 
1  Fed.  Rep.  856. 

VI.  Pbiob  Use  ob  Sale. 

The  effect  of  the  law  is  that  no  abandon- 
ment will  necessarily  follow  from  the  in- 
vention being  in  public  use  or  on  sale  with 
the  inventor's  consent  and  allowance  at  any 
time  within  two  years  before  his  application; 
but  that,  if  the  invention  is  in  public  use  or 
on  sale  prior  to  that  time,  it  will  be  conclu- 
sive evidence  of  abandonment  and  the  patent 
will  be  void.  Elizabeth  v.  American  Nichol- 
son Pavement  Co.,  (1877)  97  U.  S.  126. 

The  evident  purpose  of  the  provision  of  this 
present  statute  was  to  fix  a  period  of  limita- 
tion which  should  be  certain  and  require  only 
calculation  of  time,  and  not  leave  the  ques- 
tion of  validity  to  depend  upon  the  uncertain 
question  of  whether  or  not  the  applicant  had 
consented  to  or  allowed  the  sale  and  use. 
Andrews  v.  Hovey,  41  Pat.  Off.  Gaz.  1162; 
Bates  V.  Coe,  (1878)  98  U.  S.  46;  McChirg  t;. 
Kingsland,  (1843)   1  How.   (U.  S.)  202. 

The  object  of  this  section  was  "  to  require 
the  inventor  to  see  to  it  that  he  filed  his  ap- 
plication within  two  years  from  the  comple- 
tion of  his  invention,  so  as  to  cut  off  all  ques- 
tion as  to  the  defeat  of  his  patent  by  the  use 
or  sale  of  it  by  others  more  than  two  years 
prior  to  his  application,  and  thus  leave  open 
only  the  question  of  the  priority  of  inven- 
tion." Craig  V.  Michigan  Lubricator  Co., 
(1896)  72  Fed.  Rep.  173. 

The  phrase  "  public  use  "  means  use  in  pub- 
lic, or  in  a  public  manner,  in  opposition  to 
a  secret  use,  and  it  does  not  mean  use  by 
the  public  generally.  Henry  v.  Providence 
Tool  Co.,  (1878)  3  B.  &  A.  Pat.  Cas.  501,  11 
Fed.  Cas.  No.  6,384. 

A  design  patent,  as  well  as  others,  is  in- 
cluded under  the  provisions  of  this  statute 


and  will  be  avoided  by  being  in  public  nee 
or  on  sale  for  more  than  two  years  prior  to 
the  application  for  a  patent.  Anderson  r. 
Monroe,  (1893)  55  Fed.  Rep.  407;  Anderson 
17.  Filer,  (1891)  46  Fed.  Rep.  777;  Theberath 
V.  Rubber,  etc..  Harness  Trimming  Co.  (1883) 
15  Fed.  Rep.  246. 

Nature  of  use  or  sale  necessary.  —  In  gen- 
eral a  public  use  or  sale  within  the  meaning 
of  this  statute  is  such  use  in  public  or  by  the 
public  in  the  ordinary  way  of  business  or 
an  actual  selling  or  offer  for  sale.  Smith, 
etc.,  Mfg.  Co.  V.  Sprague,  (1887)  123  U.  S. 
253;  Consolidated  Fruit  Jar  Co.  t?.  Wright, 
(1874)  12  Blatchf.  (U.  S.)  149;  Coffin  f. 
Ogden,  (1874)  18  Wall.  (U.  S.)  120;  Man- 
ning 17.  Cape  Ann  Isinglass,  etc.,  Co.,  (1883) 
108  U.  S.  462;  Elizabeth  v.  American  Nichol- 
son Pavement  Co.,  (1877)  97  U.  S.  126; 
Lettelier  v.  Mann,  (1899)  91  Fed.  Rep.  917; 
Indiana  Novelty  Mfg.  Co.  v.  Crocker  Chair 
Co.,  (1898)  90  Fed.  Rep.  488;  Root  v.  Third 
Ave.  R.  Co.,  (1889)  37  Fed.  Rep.  673;  New- 
ark  Mach.  Co.  v.  Hargett,  (1886)  28  Fed. 
Rep.  567  ;  Plimpton  v.  Winslow,  (1883)  14  Fed. 
Rep.  919;  I^man  i?.  Maypole,  (1884)  19  Fed. 
Rep.  735;  Hunt  t?.  Howe,  (1855)  MacA.  Pat. 
Cas.  366,  12  Fed.  Cas.  No.  6.891;  Thompson 
17.  Haight,  (1826)  23  Fed.  Cas.  No.  13,957: 
Carr  1?.  Rice,  (1856)  1  Fish.  Pat  Cas.  198.  5 
Fed.  Cas.  No.  2,440;  Blandy  t?.  Griffith,  (1869) 
3  Fish.  Pat.  Cas.  609,  3  Fed.  Cas.  Xo. 
1,529;  Lovering  17.  Dutcher,  (1861)  2  Havw. 
&  H.  (D.  C.)  367,  15  Fed.  Cas.  No.  8,553: 
Pitts  17.  Hall,  (1851)  2  Blatchf.  (U.  S.)  229, 
19  Fed.  Cas.  No.  11,192;  Toppan  r.  National 
Bank  Note  Co.,  (1861)  4  Blatchf.  (U.  S.) 
509,  24  Fed.  Cas.  No.  14,100;  Rugg  r.  Haines, 
(1855)  MacA.  Pat.  Cas.  420,  20  Fed.  Cas. 
No.  12,114;  Campbell  t\  New  York,  (1888) 
44  Pat.  Off.  Gaz.  1,185;  Henry  17.  Francestown 
Soap-stone  Stove  Co.,  (1880)  5  B.  &  A.  Pat. 
Cas.  108;  Perkins  17.  Nashua  Card,  etc.,  Co., 
(1880)  5  B.  &  A.  Pat.  Cas.  395. 

Continuous  use  or  sale.  —  The  condition 
imposed  by  this  section  does  not  require  for 
the  defeat  of  a  patent,  because  of  the  sale 
or  use  of  its  subject-matter  without  the  in- 
ventor's consent  two  years  prior  to  his  appli- 
cation, that  such  sale  or  use  must  have  been 
continued  during  all  that  period.  It  is  enough 
if  the  inventor  has  sold  an  article  or  permit- 
ted its  use  without  restriction  at  any  time 
over  two  years  before  he  applied  for  a  patent 
Andrews  r.  Hovey,  (1887)  123  U.  S.  267, 
(1888)  124  U.  S.  694;  Egbert  v.  Lippman, 
(1878)  15  Blatchf.  (U.  S.)  295,  8  Fed.  Ca«. 
No.  4,306;  Craig  v.  Michigan  Lubricator 
Co.,  (1896)  72  Fed.  Rep.  173. 

Common  use  necessary.  —  The  "  public  and 
common  use,"  for  more  than  two  years  prior 
to  application,  which  will  invalidate  a  pst- 
ent,  is  a  common  and  general  use  by  the  com- 
munity. American  Hide,  etc..  Splitting,  etc., 
Mach.  Co.  V.  American  Tool,  etc.,  Co..  (1870) 
Holmes  (U.  S.)  503,  1  Fed.  Cas.  No.  302. 

Public  or  secret  use.  —  Public  use  by  thia 
statute  means  a  use  in  public  as  distinguished 
from  a  secret  use.  Hunt  17.  Howe,  (1855) 
MacA.  Pat.  Cas.  366,  12  Fed.  Cas.  No.  6.891; 
Blackington  v.  Douglass,  (1859)  MacA.  Pat 
Cas.  622,  3  Fed.  Cas.  No.  1,470. 
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Concealed  use  from  nature  of  device. — 
Where  the  use  of  an  invention  is  concealed 
to  no  greater  extent  than  is  inseparable  from 
the  legitimate  use  of  the  device,  the  use  is 
public  and  not  secret.  Brush  v.  Condit, 
(1889)  132  U.  S.  39;  Hall  v.  Macneale, 
(1882)   107  U.  S.  9C. 

Foreign  article  made  by  secret  process. — 
Where  an  article  is  made  in  a  foreign  country 
by  a  secret  process  not  discoverable  by  in- 
spection or  analysis,  its  public  sale  and  use 
in  the  United  States  will  not  invalidate  a 
subsequent  patent  granted  there.  Matheson 
r.    Campbell,    (1895)    69  Fed.  Rep.  697. 

Within  United  States.  —  The  public  use  or 
sale  sufficient  to  invalidate  a   patent  subse- 
quently issued  must  be  a  use  or  sale  within 
tne    United  States,   and   the  fact  that  such 
j«rior  use  occurred  in  a  foreign  country  will 
not    invalidate  the  patent.     Gandy  v.  Main 
Belting  Ck).,   (1892)    143  U.  S.  587;  Badische 
Anilin,  etc.,  Fabrik  v,  Kalle,   (1899)  94  fed. 
Rep.    163;    American    Sulphite    Pulp    Co.   v. 
Howland  Falls  Pulp  Co.,  (1896)  70  Fed.  Rep. 
986;    Worswick  Mfg.  Co.  t\  Steiger,    (1883) 
17     Fed.    Rep.    250;     Roemer    v.    Logowitz, 
(1871)    20   Fed.   Cas.   No.    11,996;    Hays   v. 
isulsor,  (1869)  1  Fish.  Pat.  Cas.  632,  11  Fed. 
Cas.    No.   6,271;    Coleman  V.  Liesor,    (1859) 
e:  Fed.  Cas.  No.  2,984;  Ex  p.  Fry,    (1859)  9 
Fed.  Cas.  No.  5,143;  Adams  v.  Loft,   (1879) 
4  B.  &  A.  Pat.  Cas.  495,  1  Fed.  Cas.  No.  61. 
By  the  words  ''patented  abroad"  is,  of 
course,  meant  covered  and  made  known  to 
the  world  by  a  public  patent,  so  as  to  bring 
home   to  the  public  a  knowledge  of  its  ex- 
istence.    Brooks  f^.  Norcross,   (1851)  2  Fish. 
Pat-  Cas.  661,  4  Fed.  Cas.  No.  1,957. 

Use  in  foreign  country.  —  Proof  of  prior 
use  in  a  foreign  country  will  not  supersede  a 
patent  grant^  here,  unless  the  alleged  in- 
vention was  patented  in  some  foreign  country. 
Roemer  v.  Simon,  (1877)   95  U.  S.  214. 

The  nse,  or  a  knowledge  of  the  use,  of  an 
invention  in  a  foreign  country  by  persons  re- 
siding in  this  country  will  not  defeat  a  pat- 
ent which  has  here  been  granted  to  a  bona 
fide  patentee  who  at  the  time  was  ignorant 
of  the  existence  of  the  invention  or  its  use 
abroad.  Doyle  v.  Spaulding,  (1884)  19  Fed. 
Rep."  744;  Acme  Flexible  Clasp  Co.  v.  Cary 
Mfg.  Co.,   (1899)   96  Fed.  Rep.  344. 

An  English  patent  does  not  exist  as  a  pat- 
ent for  uses,  under  the  sections  of  the  Re- 
vised Statutes,  4886,  4920,  4923,  until  the 
enrolment  or  sealing  of  the  complete  specifi- 
cations, at  which  time  the  English  patent 
becomes  open  to  the  public.  Smith  v.  Good- 
year Dental  Vulcanite  Co.,  (1876)  93  U.  S. 
486;  Bliss  v.  Merrill,  (1887)  33  Fed.  Rep.  39; 
Howe  V.  Morton,  (1860)  1  Fish.  Pat.  Cas. 
586;  Brooks  V,  Norcross,  (1851)  2  Fish.  Pat. 
Cas.  661;  Railway  Register  Mfg.  Co.  v. 
Broadway,  etc.,  R.  Co.,  (1886)  26  Fed.  Rep. 
522;  Elizabeth  v,  American  Nicholson  Pave- 
ment Co.,  (1877)  97  U.  S.  126;  Schoerken 
r.  Swift,  etc.,  Co.,  (1881)  19  Blatchf.  (U.  S.) 
209,  7  Fed.  Rep.  469;  Coburn  v.  Schroeder, 
(1882)  11  Fed.  Rep.  425;  Ireson  v.  Pierce, 
(1889)  39  Fed.  Rep.  795. 

Two  years  necessary.  —  If  the  public  sale 
or  nse  has  not  exceeded  two  years  before  the 


application  for  a  patent  it  will  not  invalidate 
the  patent.  Root  v.  Ball,  (1846)  4  McLean 
(U.  S.)  117,  20  Fed.  Cas.  No.  12,035;  Jones 
t?,  Sewall,  (1873)  6  Fish.  Pat.  Cas.  343,  13 
Fed.  Cas.  No.  7,495;  Ellithorp  v.  Robertson, 
(1858)  MacA.  Pat.  Cas.  685,  8  Fed.  Cas.  No. 
4,409;  Babcock  r.  Degencr,  (1859)  MacA. 
Pat.  Cas.  G07,  2  Fed.  Cas.  No.  698. 

Under  the.  Act  of  1836  any  prior  public  use 
or  sale  for  any  period,  however  short,  with 
the  consent  and  allowance  of  the  inventor 
avoided  the  patent.  Manning  v.  Cape  Ann 
Isinglass,  etc.,  Co.,   (18S3)    108  U.  S.  465. 

Rights  within  the  two  years.  —  An  inven- 
tor may  make,  vend,  and  use  his  invention 
for  two  entire  years  next  before  applying  for 
a  patent  without  forfeiting  his  right  to  a 
patent.  McCormick  v.  Seymour,  (1851)  2 
Blatchf.  (U.  S.)  240,  15  Fed.  Cas.  No.  8,726. 

After  application  filed.  —  The  public  sale 
or  use  of  an  invention  after  an  application 
for  a  patent  has  been  filed  and  before  letters 
patent  are  granted  will  not  defeat  the  right 
to  a  patent.  Ryan  v.  Goodwin,  (1839)  3 
Sumn.   (U.  S.)   514,  21  Fed.  Cas.  No.  12,186." 

Successive  applications.  —  Where  there  are 
successive  applications  which  may  be  con- 
sidered as  constituting  one  proceeding  a  pub- 
lice  use  or  sale  in  order  to  defeat  the  patent 
must  have  been  two  years  prior  to  the  date 
of  the  first  application.  Stirling  Co.  v.  St. 
Louis  Brewing  Assoc,  (1897)  79  Fed.  Rep. 
80;  International  Tooth  Crown  Co.  v.  Rich- 
mond, (1887)  30  Fed.  Rep.  775;  Howe  v. 
Newton,  (1865)  2  Fish.  Pat.  Cas.  531,  12 
Fed.  Cas.  No.  6,771 ;  Henry  v.  Francestown 
Soap-stone  Stove  Co.,  (1876)  2  B.  &  A.  Pat. 
Cas.  221,  11  Fed.  Cas.  No.  6,382;  Bell  r. 
Daniels.  (1858)  1  Bond  (U.  S.)  212;  Adams 
V.  Edwards,  (1848)  1  Fish.  Pat.  Cas.  1,  1 
Fed.  Cas.  No.  53. 

But  where  in  successive  applications  the 
invention  described  in  the  last  application 
differs  from  those  described  in  the  prior  ap- 
plication, a  public  use  or  sale  for  two  years 
prior  to  the  last  application  will  avoid  the 
patent.  Rich  v.  Lippincott,  (1853)  2  Fish. 
Pat.  Cas.  1,  20  Fed.  Cas.  No.  11,758. 

The  application  for  the  reissue  is  not  an 
application  for  a  patent,  but  is  an  applica- 
tion for  an  amendment  of  one;  and  that 
cannot  be  such  an  application  as  is  referred 
to  as  being  necessary  to  be  made  before  two 
years  of  public  use  shall  have  been  had. 
Shaw  17.  Colwell  Lead  Co.,  (1882)  11  Fed. 
Rep.  711. 

Use  by  inventor.  —  The  use  of  an  article 
made  by  the  invenfor  himself  at  his  place  of 
business  is  private  and  not  public.  Adams 
V.  Edwards,  (1848)  1  Fish.  Pat.  Cas.  1,  1 
Fed.  Cas.  No.  53. 

The  mere  private  use  by  the  inventor  him- 
self, however  long  continued,  does  not  come 
within  the  provision  of  the  statute.  Shaw 
V.  Cooper,  (1833)  7  Pet.  (U.  S.)  292;  Ken- 
dall V.  Winsor,  (1858)  21  How.  (U.  S.) 
331;  Bates  v.  Coe,  (1878)  98  U.  S.  31;* 
Adams  v.  Edwards,  (1848)  1  Fish.  Pat.  Cas. 
1,  1   Fed.  Cas.  No.  53. 

Public  use  by  inventor.  —  Public  use  which 
renders  the  patent  void  may  be  public  use  by 
the   inventor   himself   of   a   single  machine. 
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M'Millin  r.  Barclay,  (1871)  5  Fish.  Pat 
Cas.  189,  16  Fed.  Cas.  No.  8,902. 

Use  by  persons  other  than  inventor.  —  The 
use  of  a  device  by  persons  other  than  the  in- 
ventor, whether  with  or  without  compensa- 
tion, or  a  putting  on  sale  for  such  use  with 
the  consent  of  the  inventor,  is  a  public  use 
and  public  sale  within  the  meaning  of  the 
above  statute.      Root  v.  Third  Ave.  R.  Co., 

(1892)  146  U.  S.  210,  affirming  (1889)  39 
Fed.  Rep.  281;  International  Tooth  Crown 
Co.  V.  Gaylord,  (1891)  140  U.  S.  55;  Smith, 
etc.,  lilfg.  Co.  V.  Sprague,  (1887)  123  U.  S. 
267;  Manning  v.  Cape  Ann  Isinglass,  etc., 
Co.,  (1883)    108  U.  S.  462;  Hall  v.  Macneale, 

(1882)  107  U.  S.  90;  Elizabeth  v.  American 
Nicholson  Pavement  Co.,  (1877)  97  U.  S. 
134;     Perkins    v.    Nashua    Card,    etc.,    Co., 

(1880)  5  B.  &  A.  Pat.  Cas.  395;  Campbell 
V.  New  York,  (1888)  44  Pat.  Off.  Gaz.  1,186; 
Delemater  v.  Heath,  (C.  C.  A.  1893)  58  Fed. 
Rep.  414;  Sisson  17.  Gilbert,  (1871)  9 
Blatchf.  (U.  S.)  185,  22  Fed.  Cas.  No. 
12,912;  Sanders  v.  Logan,  (1861)  2  Fish. 
Pat.  Cas.  167,  21  Fed.  Cas.  No.  12,295; 
Sides  t?.  Pacific  Mail  Steamship  Co.,  (1857) 
22  Fed.  Cas.  No.   12,842. 

Use  by  employer  of  employee's  invention. 
—  If  a  person  employed  in  the  manufactory 
of  another,  while  receiving  wages,  makes  ex- 
periments at  the  expense  and  in  the  manu- 
factory of  the  employer,  has  his  wages  in- 
creased in  consequence  of  the  useful  result  of 
experiments,  makes  the  article  invented  and 
permits  his  employer  to  use  it,  no  compensa- 
tion for  its  use  being  paid  or  demanded,  and 
then  obtains  a  patent  for  it,  the  patent  is 
invalid  and   void.      Worley   v.   Tobacco  Co., 

(1881)  104  U.  S.  344;  McClurg  t?.  Kingsland, 
(1843)   1  How.   (U.  S.)   202. 

Knowledge  of  inventor's  employees.  —  The 
knowledge  or  use  of  those  employed  by  the 
inventor  to  aid  him  in  a  private  construction 
or  use  of  the  invention  will  not  be  sufficient 
to  avoid  a  patent.  Kendall  t?.  Winsor, 
(1858)  21  How.  (U.  S.)  331;  Smith,  etc., 
<Mfg.  Co.  V,  Sprague,  (1887)  123  U.  S.  257; 
Jennings  v.  Pierce,  (1878)  15  Blatchf.  (U. 
S.)    42,  13  Fed.  Cas.  No.  7,283. 

Number  of  persons  using.  —  The  publicity 
of  the  use  is  not  dependent  on  the  number 
of  persons  to  whom  it  is  known  where  the 
device  is  given  or  sold  for  use  without  limita- 
tion or  injunction  of  secrecy.  A  use  or 
knowledge  of  the  use,  if  confined  to  one 
person,  is  fatal  to  the  patent.  See  also  Man- 
ning V.  Cape  Ann  Isinglass,  etc.,  Co.,  (1883) 
108  U.  S.  402;  Craig  t\  Michigan  Lubrica- 
tor Co.,  (1896)  72  Fed.  Rep.  173;  Root  v. 
Third  Ave.  R.  Co.,  (1892)  146  U.  S.  210; 
Egbert  v.  Lippmann,  (1881)  104  U.  S.  333, 
(1878)  15  Blatchf.  (U.  S.)  295,  8  Fed.  Cas. 
No.  4,306. 

Use  by  single  person.  —  Where  an  inven- 
tion is  used  for  the  required  statutory  time, 
although  used  by  a  single  individual,  and 
although  concealed  from  general  view,  this 
is  sufficient  to  come  within  the  meaning  of 
the  statute.  ^Manning  v.  Cape  Ann  Isinglass, 
etc.,  Co.,  (1883)  108  U.  S.  465;  Hall  v.  Mac- 
neale, (1882)  107  U.  S.  96;  Egbert  v,  Lipp- 
mann, (1881)   104  U.  S.  333. 


Number  of  articles  used.  —  In  order  to  con- 
stitute a  public  use  of  invention,  it  is  not 
necessary  that  more  than  one  of  the  patented 
articles   be  publicly  used.     One  well-defined 
case  of  such  use  is  just  as  efTectual  to  annul 
the   patent    as    many.      McClurg   v,    Kings- 
land,   (1843)    1   How.    (U.  S.)   202;  Consoli- 
dated Fruit-Jar  Co.  v.  Wright,  (1876)  94  U. 
S.  92;   Worley  v.  Tobacco  Co.,    (1881)    104 
U.  S.  340;  Egbert  t?.  Lippmann,   (1881)   104 
U.  S.  333;  Smith,  etc.,  Mfg.  Co.  v.  Sprague, 
(1887)    123    U.   S.   249;    Craig  v.   Michigan 
Lubricator   Co.,    (1896)    72   Fed.   Rep.   173; 
Covert  v.  Covert,   (1901)   106  Fed.  Rep.  183; 
Anderson   t?.   Monroe,    (1893)    55    Fed.   Rep. 
407;   Schneider  v.  Thill,    (1880)    6  B.  &  A, 
Pat.    Cas.    505,    21    Fed.    Cas.    No.    12,470a; 
Seeley   t?.   Bean,    (1861)    21    Fed.    Cas.   No. 
12,629. 

Whether  a  use  is  public  or  not  is  not  de- 
termined by  the  number  of  articles  made,  but 
the  fact  that  a  large  number  of  articles  were 
made  may  tend  to  strengthen  the  proof. 
Consolidated  Fruit  Jar  Co.  t?.  Wright,  (1874) 
12  Blatchf.  (U.  S.)  149;  Henry  v.  Frances- 
town  Soap-Stone  Stove  Co.,  (1880)  6  B.  &  A. 
Pat.  Cas.  108;  Egbert  v.  Lippmann,  (1881) 
104  U.  S.  333. 

Single  unrestricted  sale.  —  As  a  general 
rule  a  single  unrestricted  sale  by  the  patentee 
of  his  patented  device,  embodying  his  com- 
pleted invention,  is  a  public  use  or  sale 
within  this  section.  Egbert  t?.  Lippmann, 
(1881)  104  U.  S.  333;  Consolidated  Fniit- 
Jar  Co.  v.  Wright,  (1876)  94  U.  S.  92; 
Hall  V.  Macneale,  (1882)  107  U.  S.  90; 
Henry  t\  Francestown  Soap-Stone  Co., 
(1880)  2  Fed.  Rep.  78;  Sinclair  r.  Backus, 
(1880)  4  Fed.  Rep.  539;  Smith,  etc.,  Mfg. 
Co.  V.  Mellon,  (C.  C.  A.  1893)  58  Fed.  Rep, 
705;  Delemater  v.  Heath,  (C.  C.  A.  1893) 
58  Fed.  Rep.  414;  Smith,  etc.,  Mfg.  Co.  V. 
Sprague,  (1887)  123  U.  S.  249;  Swain  v. 
Holyoke  Mach.  Co.,  (C.  C.  A.  1901)  109 
Fed.  Rep.  158. 

Complete  invention.  —  The  sale  or  use  suffi- 
cient to  defeat  a  patent  must  have  been  a 
sale  or  use  of  the  complete  invention  which 
was  thereafter  patented.  American  Hide, 
etc.,  Splitting,  etc.,  Mach.  Co.  v.  American 
Tool,  etc.,  Co.,  (1870)  Holmes  (U.  S.)  503; 
Henry  v.  Francestown  Soap-Stone  Stove  Co., 
(1880)  5  B.  &  A.  Pat.  Cas.  108;  Draper  r. 
Wattles,  (1878)  3  B.  &  A.  Pat.  Cas.  618,  7 
Fed.  Cas.  No.  4,073. 

Use  of  mechanical  invention.  —  A  mechani- 
cal invention  can  be  put  to  use  only  when 
embodied  in  a  concrete  machine,  and  it  is  as 
much  embodied  in  one  such  machine  as  in  a 
thousand.  Delemater  i?.  Heath,  (C.  C.  A. 
1893)   58  Fed.  Rep.  414. 

Test  of  complete  invention.  —  The  test 
whether  an  article  is  perfect  or  imperfect  is 
whether  it  is  or  is  not  the  invention  —  that 
is  "  whether  it  embodies  the  whole  of  it.** 
Draper  v.  Wattles,  (1878)  ,3  B.  &  A.  Pat. 
Cas.  619. 

Machine  subsequently  altered.  —  If  a  ma- 
chine as  originally  constructed  is  subsequently 
altered  so  as  to  make  a  machine  substantially 
different  in  its  construction  and  mode  of 
operation  the  time  begins  to  run  from  the 
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completion  of  the  last  machine.  Haskell  v. 
Shoe  Machinery  Mfg.  Co.,  (1878)  3  B.  &  A. 
Pat.  Cas.  553. 

Invention  and  machine  distinguished. — 
The  distinction  between  the  invention  and  the 
machine  which  embodies  it  must  be  preserved. 
The  invention  may  be  perfect,  and  yet  the 
machine  which  embodies  the  invention  may 
be  an  imperfect  machine.  American  Hide, 
etc..  Splitting,  etc.,  Mach.  Co.  17.  American 
Tool,  etc.,  Co.,  (1870)  Holmes  (U.  S.)  603, 
4  Fish.  Pat.  Cas.  284. 

Infringement  as  test.  —  A  machine  which, 
if  used  after  the  patent  issued,  w^ould  not 
be  considered  an  infringement,  cannot  be  in- 
voked to  destroy  the  patent  if  used  before 
such  time.  Stainthorp  v.  Elkinton,  (1858) 
1  Fish.  Pat.  Cas.  349,  22  Fed.  Cas.  No. 
13,278. 

Use  for  trade  or  profit.  —  Where  an  in- 
ventor uses  the  invention  for  the  purposes  of 
trade  or  for  profit  it  constitutes  a  public  use. 
Smith,  etc.,  Mfg.  Co.  r.  Sprague,  (1887)  123 
U.  S.  256;  Lettelier  v.  Mann,  (1899)  91  Fed. 
Rep.  917;  M'Millin  v.  Barclay,  (1871)  5 
Fish.  Pat.  Cas.  189,  16  Fed.  Cas.  No.  8,902. 

Any  attempt  to  use  an  invention  for  more 
than  two  years  as  a  source  of  profit  will  de- 
prive the  inventor  of  his  right  to  a  patent 
where  such  use  is  not  by  the  way  of  experi- 
ment. Root  V.  Third  Ave.  R.  Co.,  (1892) 
146  U.  8.  210;  Elizabeth  V,  American  Nichol- 
son Pavement  Co.,  (1877)  97  U.  S.  126. 

The  teaching  of  the  practice  of  the  inven- 
tion for  pay  will  constitute  a  public  use.    In- 
ternational   Tooth    Crown    Co.    v.    Gaylord, 
( 1891 )    140  U.  S.  55. 

Maldng  plans  and  models.  —  The  fact  that 
a  plan  was  formed  and  a  model  made  is  not 
sufficient  to  constitute  such  prior  use  as  .will 
defeat  a  patent  where  no  working  device  was 
made  or  used  for  two  years  prior  to  the  ap- 
plication for  a  patent.  Peeney  v,  Lakeview, 
(1888)   35  Fed.  Rep.  586. 

Process  avoided  by  use  of  product.  —  The 
prior  public  use  of  an  article  or  device  pro- 
duced by  a  process  may  invalidate  a  patent 
for  the  process.  Mosler  Safe,  etc.,  Co.  v. 
Mosler,   (1888)   127  U.  S.  354. 

Use  in  factory.  —  Use  of  a  machine  in  a 
factory  where  the  workmen  are  not  pledged 
to  secrecy  is  a  public  use,  even  though  chance 
visitors  are  excluded.  Perkins  v,  Nashua 
Card,  etc.,  Co.,  (1880)  5  B.  &  A.  Pat.  Cas. 
395. 

Kinds  of  experimental  use. — "  Experimental 
use  is  of  two  sorts:  (1)  In  order  to  enable 
the  inventor  to  test  the  practicability  or 
utility  of  his  invention,  and  to  prove  and 
perfect  the  same.  *  *  *  (2)  In  order  to 
satisfy  the  public  that  the  article  invented 
is  adapted  to  meet  the  public  need."  Swain 
r.  Holyoke  Mach.  Co.,  (1900)  102  Fed.  Rep. 
910. 

Experimental  use  to  defeat  patent. — 
Where  an  invention  is  use<l  merely  for  ex- 
perimental purposes,  although  such  use  may 
have  been  in  public,  it  is  not  sufiicient  public 
use  within  the  meaning  of  the  statute  to  de- 
feat a  patent  even  though  such  n»e  may  have 
extended  over  a  time  considerably  more  than 
two  years.     U.  S,  Rifle,  etc.,  Co.  r.  Whitney 
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Arms  Co.,  .(1877)  14  Blatchf.  (U.  S.)  94; 
Pitts  V.  Hall,  (1851)  2  Blatchf.  (U.  S.)  229; 
Shaw  V.  Cooper,  ( 1833 )  7  Pet.  ( U.  S. )  292 ; 
Kendall  v.  Winsor,  (1858)  21  How.  (U.  S.) 
328;  Coffin  v,  Ogden,  (1874)  18  Wall.  (U. 
S.)  120;  Root  V.  Third  Ave.  R.  Co.,  (1892) 
146  U.  S.  210;  Smith,  etc.,  Mfg.  Co.  v. 
Sprague,  (1887)  123  U.  S.  249;  Swain  v. 
Holyoke  Mach.  Co.,  (C.  C.  A.  1901)  1(J9  Fed. 
Rep.  154;  Hall  v.  Macneale,  (1882)  107  U. 
b.  96;  Egbert  r.  Lippmann,  (1881)  104  U. 
S.  333;  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  (1877)  97  U.  S.  126;  Let- 
telier t\  Mann,  (1899)  91  Fed.  Rep.  917; 
Eastern  Paper-Bag  Co.  v.  Standard  Paper- 
Bag  Co.,  (1887)  30  Fed.  Rep.  63;  Railway 
Register  Mfg.  Co.  v.  Broadway,  etc.,  R.  Co., 
(1884)  22  Fed.  Rep.  655;  Emery  v,  Cava- 
nagh,  (1883)  17  Fed.  Rep.  242;  Sprague  v. 
Smith,  etc.,  Mfg.  Co.,  (1882)  12  Fed.  Rep. 
721;  Campbell  r.  New  York,  (1881)  9  Fed. 
Rep.  500;  Wyeth  V,  Stone,  (1840)  1  Story 
(U.  S.)  273,  30  Fed.  Cas.  No.  18,107;  Winans 
V.  Schenectady,  etc.,  R.  Co.,  (1861)  2  Blatchf. 
(U.  S.)  279,  30  Fed.  Cas.  No.  17,865;  Pitts 
V.  Hall,  (1851)  2  Blatchf.  (U.  S.)  229,  19 
Fed.  Cas.  No.  11,192;  Morris  r.  Huntington, 
(1824)  1  Paine  (U.  S.)  348,  17  Fed.  Cas. 
No.  9,831 ;  Henry  v.  Francestown  Soap- Stone 
Stove  Co.,  (1876)  2  B.  &  A.  Pat.  Cas.  221, 
11  Fed.  Cas.  No.  6,382;  Boston  Elastic 
Fabrics  Co.  v.  East  Hampton  Rubber-Thread 
Co.,  (1876)  2  B.  &.  A.  Pat.  Cas.  268,  3  Fed. 
Cas.  No.  1,675;  Bedford  r.  Hunt,  (1817)  1 
Mason  (U.  S.)  302,  3  Fed.  Cas.  No.  1,217; 
Birdsall  v.  McDonald,  (1874)  1  B.  &  A.  Pat. 
Cas.  165,  3  Fed.  Cas.  No.  1,434;  U.  S.  Rifle, 
etc.,  Co.  17.  Whitney  Arms  Co.,  (1877)  14 
Blatchf.  (U.  S.)  94,  28  Fed.  Cas.  No.  16,793; 
Pitts  V.  Hall,  (1851)  2  Blatchf.  (U.  S.)  229, 
19  Fed.  Cas.  No.  11,192;  Locomotive  Engine 
Safety  Truck  Co.  v.  Pennsylvania  R.  Co., 
(1874)    1  B.  &  A.  Pat.  Cas.  470. 

By  inventor  or  under  his  direction.  —  The 
use  of  an  invention  by  the  inventor  himself 
or  of  any  other  person  under  his  direction,  by 
way  of  experiment  and  in  order  to  bring  the 
invention  to  perfection,  has  never  been  re- 
garded as  such  a  use.  Elizabeth  v,  American 
Nicholson  Pavement  Co.,  (1877)  97  U.  S.  126. 

Sals  of  product  of  experimental  use.  —  "A 
use  by  the  inventor  for  the  purpose  of  test- 
ing the  machine,  in  order  by  experiment  to 
devise  additional  means  for  perfecting  the 
success  of  its  operation,  is  admissible;  and 
where,  as  incident  to  such  use,  the  product 
of  its  operation  is  disposed  of  by  sale,  such 
profit  from  its  use  does  not  change  its  char- 
acter." Smith,  etc.,  Mfg.  Co.  v.  Sprague, 
(1887)  123  U.  S.  249;  Westinghouse  Elec- 
tric, etc.,  Co.  r.  Sa-anac  Lake  Electric  Light 
Co.,    (1901)    108  Fed.  Rep.  221. 

Testing  operation  of  invention.  —  Wliere 
the  inventor  is  engaged  in  good  faith  in  test- 
insr  the  operation  of  his  invention,  and  al- 
though the  te.<*t  may  extend  over  several 
vears  and  no  chanffes  may  be  made,  such  use 
\^  morelt'  experimental  and  is  not  a  public 
use  within  the  meaning  of  this  statute. 
Winnna  r.  Srhenectadv,  etc.,  R.  Co.,  (1851) 
2  Blntchf.  (IT.  S.)  279;  Smith,  etc.,  Mfg.  Co. 
r.  Sprague,  (1887)   123  U.  S.  257;  Beedle  v. 
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Bennett,  (1887)  122  U.  S.  71;  Elizabeth  v, 
American  Nicholson  Pavement  Co.,  (1877)  97 
U.  S.  126;  Harmon  r.  Struthers,  (1893)  57 
Fed.  Rep.  637;  Jennings  v.  Pierce,  (1878)  15 
Blatchf.   (U.  S.)  42,  13  Fed.  Cas.  No.  7,283. 

Testing  qualities  of  invention.  —  Experi- 
mental use,  for  the  purpose  of  testing  the 
qualities  of  an  invention,  is  never  public  use. 
Crown  Cork,  etc.,  Co.  v.  Aluminum  Stopper 
Co.,  (C.  C.  A.  1901)  108  Fed.  Rep.  846. 

Trade  use  with  incidental  experiment. — 
If  an  invention  is  used  mainly  for  the  pur- 
pose of  trade  and  incidentally  as  an  experi- 
ment, it  is  a  public  use  sufficient  to  defeat  a 
patent.  Smith,  etc.,  Mfg.  Co.  t?.  Sprague, 
<1887)  123  U.  S.  256;  Swain  v.  Holyoke  Mach. 
Co.,  (1900)  102  Fed.  Rep.  910;  Craig  v.  Michi- 
gan Lubricator  Co.,  (1896)  72  Fed.  Rep.  173; 
Delamater  v.  Heath,  (C.  C.  A.  1893)  58  Fed. 
Rep.  414. 

Sale  in  market.  —  Where  one  puts  his  ex- 
perimental device  upon  the  market  and  sells 
it  as  a  manufacturer,  more  than  two  years 
before  he  applies  for  a  patent,  he  gives  it  to 
*  the  public  in  that  stage  of  development;  his 
patent  cannot  be  allowed  to  relate  back  and 
cover  the  forms  so  presented.  Lyman  v. 
Maypole,  (1884)  19  Fed.  Rep.  735. 

Public  benefit  or  profits  from  experimental 
use.  —  The  fact  that  the  public  may  be  bene- 
fited incidentally  by  the  experimental  use  of 
a  device,  or  that  incidentally  there  may  be  a 
profit  from  such  use,  or  that  the  products  of 
the  device  were  sold  is  immaterial.  Jennings 
V.  Pierce,  (1878)  15  Blatchf.  (U.  S.)  42; 
Smith,  eta,  Mfg.  Co.  v.  Sprague,  (1887)  123 
U.  S.  257;  Huntirigton  Dry -Pulverizer  Co.  v. 
Newell  Universal  Mill  Co.,  (1901)  109  Fed. 
Rep.  269;  Westinghouse  Electric,  etc.,  Co.  v, 
Saranac  Lake  Electric  Light  Co.,  (1901)  108 
Fed.  Rep.  221;  Elizabeth  v.  American*  Nichol- 
son Pavement  Co.,  (1877)  97  U.  S.  128;  Innis 
V.  Oil  aty  Boiler  Works,  (1885)  22  Fed.  Rep. 
780. 

Capability  of  improyement.  —  If  a  device 
is  a  complete  and  operative  invention  and  in 
public  use,  the  fact  that  it  is  capable  of  im- 
provement and  that  the  inventor  during  the 
period  of  use' was  engaged  in  the  improve- 
ment of  the  invention  is  not  sufficient  to 
render  such  use  experimental.  Smith,  etc., 
Mfg.  Co.  V.  Sprague,  (1887)  123  U.  S.  249; 
Lettelier  v.  Mann,  (1899)  91  Fed.  Rep.  917. 

A  public  sale  of  a  device  shows  that  it  was 
not  an  experiment.  Hall  i;.  Macneale,  ( 1882) 
107  U.  S.  90. 

Consent  of  inventor.  —  Where  the  purchase, 
sale,  or  prior  use  has  been  for  more  than  two 
years  prior  to  the  application,  the  patent 
shall  be  held  to  be  invalid  without  regard  to 
the  consent  or  allowance  of  the  inventor  to 
such  sale  or  use.  Andrews  v.  Hovey,  (1888) 
,  124  U.  S.  694,  afPrmino  (1887)  123  U.  S.  267; 
Manning  v.  Cape  Ann  Isinglass,  etc.,  Co., 
(1883)  108  U.  S.  465;  Ejrbert  V.  Lippmann, 
(1881)  104  U.  S.  333,  (1878)  15  Blatchf.  (U. 
S.)  295,  8  Fed.  Caa.  No.  4,306;  Bates  v.  Coe, 
(1878)  98  U.  S.  31;  Campbell  r.  New  York, 
(1888)  35  Fed.  Rep.  504;  Lovering  r.  Dutcher, 
(1861)  2  Hayw.  &  H.  (D.  C.)  367,  15  Fed. 
Cas.  No.  8,553;  EUithorp  v.  Robertson,  (1858) 
MacA.  Pat.  Cas.  585,  8  Fed.  Cas.  No.  4,409; 


In  re  Drawbaugh,  3  App.  Cas.  (D.  C)  231 
Cfmtra,  Davis  v,  Fredericks,  (1884)  19  Fed. 
Rep.  99. 

With  consent  of  inventor.  —  If  an  invcntioB 
is  used  publicly  or  sold  by  the  inventor  him- 
self or  is  used  or  sold  by  other  persons  with 
the  consent  and  allowance  of  the  inventor,  it  is 
sufficient  to  defeat  the  patent.  McClurg  r. 
Kingsland,  (1843)  1  How.  (U.  S.)  202;  Smith, 
etc.,  Mfg.  Co.  17.  Sprague,  (1887)  123  U.  S. 
249;  Manning  v.  Cape  Ann  Isinglass,  etc, 
Co.,  (1883)  108  U.  S.  465;  Worley  i?.  Tobacco 
Co.,  (1881)  104  U.  S.  340;  Consolidated  Fmit- 
Jar  Co.  17.  Wright,  (1876)  94  U.  &  92;  McGill 
17.  Universal  Paper-Fastener  Co.,  (1891)  48 
Fed.  Rep.  229;  Driven- Well  Cases,  (1883)  16 
Fed.  Rep.  387;  Sisson  v,  Gilbert,  (1871)  9 
Blatchf.  (U.  S.)  185,  22  Fed.  Cas.  No.  12^12. 

Consent  to  unrestricted  use.  —  The  alk»w- 
ance  by  an  inventor  of  the  unrestricted  use 
of  an  invention  for  more  than  two  yean  be- 
fore he  applied  for  a  patent,  without  injunc- 
tion of  secrecy  or  other  conditions,  consti- 
tutes a  sufficient  public  use.  Manning  v. 
Cape  Ann  Isinglass,  etc.,  (Do.,  (1883)  108  U.  S. 
462;  Egbert  V,  Lippmann,  (1881)  104  U.  S. 
333. 

JMade  by  others  without  objection. — If  the 
inventor  himself  makes  and  sells  the  thing 
to  be  used  by  others,  or  it  is  made  by  one 
other  person  only,  with  his  knowledge  and 
without  objection,  before  his  application  for 
patent,  a  fortiori^  if  he  suffers  it  to  get  into 
general  use,  it  will  have  been  in  public  use. 
Henry  t?.  Providence  Tool  Co.,  (1878)  3  B.  A 
A.  Pat.  Cas.  501,  11  Fed.  Cas.  No.  6,384. 

Compensation.  —  If  the  inventor  allows  his 
machine  to  be  used  by  other  persons  gen- 
erally, either  with  or  without  compensation, 
or  if  it  is,  with  his  consent,  on  sale  for 
such  use,  then  it  will  be  in  public  use  and 
on  public  sale  within  the  meaning  of  the 
law.  Elizabeth  v.  American  Nicholson  PaTe- 
ment  Co.,  (1877)  97  U.  S.  126. 

Delay  caused  by  illness.  —  The  fact  that 
the  inventor  from  time  to  time  declared  that 
he  intended  to  obtain  a  patent  for  the  inven- 
tion, and  that  his  delay  was  caused  by  ill 
health,  cannot  operate  to  destroy  the  peremp- 
tory consequence  imposed  by  the  statute  be- 
cause of  the  lapse  of  time  in  connection  with 
the  public  use.  Egbert  v.  Lippmann,  (1878) 
15  Blatchf.  (U.  S.)  295,  8  Fed.  Cas.  No. 
4,306. 

Effect  of  delay  on  secret  invention.— 
Where  an  inventor  has  kept  his  invention 
secret  he  will  not  be  deprived  of  his  right  to 
a  patent  by  delay,  but  if  for  more  than  two 
years  prior  to  his  application  for  a  patent 
the  invention  becomes  public  and  is  used  or 
sold,  his  right  is  gone.  Kendall  r.  Winsor, 
(1858)  21  How.  (U.  S.)  328;  Parks  v.  Booth, 
(1880)  102  U.  S.  105;  Bates  v.  Coe,  (1878) 
98  U.  S.  31. 

That  a  patented  article  was  made  more 
than  two  years  prior  to  the  application  for  a 
patent  is  immaterial  where  no  public  use  or 
sale  is  shown.  Comstock  v.  Sandiiskv  Seat 
Co.,  (1878)  3  B.  &  A.  Pat.  Cas.  188,  6  Fed. 
Cas.  No,  3,082. 

Mere  forbearance  to  apply  for  a  patent  ns- 
1  il  one  has  perfected  his  invention  and  tested 
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it  by  actual  practice  afforde  no  just  ground 
to  presume  its  abandonment.  Agavam 
Woollen  Oo.  v,  Jordan,  (1868)  7  Wall.  (U.  S.) 
583;  Mast  v.  Dempster  Mill  Mfg.  Co.,  (C.  C. 
A.  1897)  82  Fed.  Rep.  327;  Adams  v.  Jones, 
(1869)  1  Fish,  Pat.  Cas.  627, 1  Fed.  Cas.  No.  57; 
Babeock.17.  Degener,  (1859)  MacA.  Pat.  Cas. 
607,2  Fed.  Cas.  Na  698;  Jonesi?.  Se wall,  (1878) 
3  Cliff.  (U.  S.)  563,  13  Fed.  Cas.  No.  7,495; 
M'Millin  v.  Barclay,  (1871)  4  Brews.  (Pa.) 
275,  16  Fed.  Cas.  No.  8,902;  Pitts  v.  Edmonds, 
(1857)  1  Biss.  (U.  S.)  168,  19  Fed.  Cas.  No. 
11,191. 

Construction  and  sale  by  another.  —  Where 
an  inventor  experiments  in  good  faith  and 
with  reasonable  diligence  to  perfect  his  in- 
vention, and  within  two  years  after  its  com- 
pletion applies  for  a  patent,  hid  patent  will 
not  be  defeated  by  the  fact  that  another  con- 
structed and  sold  a  form  of  the  invention 
without  his  knowledge  during  tne  time  of  the 
experiments  and  before  its  completion,  though 
more  than  two  years  before  the  application. 
Campbell  r.  New  York,  (1891)  47  Fed.  Rep. 
515. 

An  assignment  or  sale  of  the  patent  itself 
is  not  a  putting  on  sale  within  the  meaning 
of  this  statute  and  R.  S.  sec.  4920.  U.  S. 
Electric  Lighting  Co.  v.  Consolidated  Electric 
IJght  Co.,  (1888)  33  Fed.  Rep.  869. 

An  agreement  for  the  transfer  of  the  in- 
vention for  the  joint  benefit  of  the  inventors 
and  those  who  will  advance  money  for  the 
manufacture  or  use  of  the  machines  invented, 
not  carried  into  execution,  and  unaccompanied 
by  any  public  use  of  the  machine,  will  not 
alTect  the  validity  of  the  patent.  Elm  City 
Co.  1?.  Wooster,  (1873)   6  Fish.  Pat.  Cas.  452. 

Assignment  to  user.  —  The  inventor  cannot 
relieve  himself  of  the  consequences  of  the 
prior  public  use  of  his  patented  invention  by 
assigning  an  interest  in  his  invention  or  pat- 
ent to  the  person  by  whom  the  invention  was 
thus  used.  Worlev  v.  Tobacco  Co.,  (1881) 
104  U.  S.  344. 

A  conditional  sale,  or  a  sale  on  approval, 
or  an  offer  to  sell  makes  the  device  "  on  sale  " 
within  this  section.  Henry  v.  Francestown 
Soap-Stone  Co.,  (1880)  2  Fed.  Rep.  78;  Kells 
V.  McKenzie,  (1881)  9  Fed.  Rep.  284;  Lyman 
V.  Maypole,  (1884)  19  Fed.  Rep.  735;  Craig  r. 
Michigan  Lubricator  Co.,  (1896)  72  Fed. 
Rep.  173. 

VII.  Abandonment. 

**  Abandonment "  defined.  —  Abandonment 
means  the  dedication  or  relinquishment  to 
the  public  by  the  inventor  of  his  exclusive 
rights  to  the  invention.  U.  S.  v.  Hall,  (1888) 
18  D.  C.  19;  Consolidated  Fruit  Jar  Co.  v. 
Bellaire  Stamping  Co.,  (1886)  27  Fed.  Rep. 
377. 

Complete  invention.  —  The  term  "abandon- 
ment "  contemplates  the  surrender  to  the 
public  of  a  complete  invention  embodied  in  an 
operative  form.  American  Hide,  etc..  Split- 
ting, etc.,  Mach.  Co.  r.  American  Tool,  etc., Co., 
(1870)  Holmes  (U.  S.)  503;  Bromlev  Bros. 
Carpet  Co.  v.  Stewart,  (1892)  51  Fed.  Rep. 
912;  Consolidated  Fruit  Jar  Co.  v.  Bellaire 
Stamping  Co.,  (1886)  27  Fed.  Rep.  377; 
Locomotive    Engine    Safety    Truck    Go.    r. 


Pennsylvania  R.  Co.,  (1874)  1  B.  A  A.  Pat. 
Cas.  470,  15  Fed.  Cas.  No.  8,453. 

A  design  may  be  abandoned  as  well  as 
other  classes  of  invention,  and  proof  of  aban- 
donment will  defeat  the  issue  of  a  design 
patent.  Anderson  v,  Eiler,  (1891)  46  Fed. 
Kep.  777. 

The  test  of  abandonment  is  the  intention 
upon  the  part  of  the  inventor.  Shaw  v. 
Cooper,  (1833)  7  Pet.  (U.  S.)  292;  Grant  t?. 
Raymond,  (1832)  6  Pet.  (U.  S.)  218;  Pen- 
nock  V.  Dialogue,  (1829)  2  Pet.  (U.  S.)  1; 
Beedle  v.  Bennett,  (1887)  122  U.  S.  71;  Wood- 
bury Patent  Planing-Mach.  Co.  v.  Keith, 
(1880)  101  U.  S.  479;  Pitts  v.  Hall,  (1851)  2 
Blatchf.  (U.  S.)  229,  19  Fed.  Cas.  No. 
11,192;  Sayles  t?.  Chicago,  etc.,  R.  Co.,  (1865) 
1  Biss.  (U.  S.)  468,  21  Fed.  Cas.  No.  12,414; 
Johnsent?.  Fassman,  (1871)  1  Woods  (U.  S.) 
138,  13  Fed.  Cas.  No.  7,365;  Bevin  t?.  East 
Hampton  Bell  Co.,  (1871)  9  Blatchf.  (U.S.) 
50,  3  Fed.  Cas.  No.  1,379. 

Clear  evidence  of  an  intention  to  dedicate 
an  improvement  to  the  public  is  indispens- 
able to  establish  an  abandonment  under  the 
patent  law.  Ide  v.  Trorlicht,  etc..  Carpet  Co., 
(C.  C.  A.  1902)    115  Fed.  Rep.  137. 

Intention  shown  by  conduct.  —  An  in- 
ventor may  abandon  his  invention  by  conduct 
on  his  part  inconsistent  with  an  intention  to 
claim  it  or  by  conduct  which  clearly  shows 
his  intention  to  abandon  it.  U.  S.  Rifle,  etc., 
Co.  V.  Whitney  Arms  Co.,  (1877)  14  Blatchf. 
(U.  S.)    94;   Parkhurst  v.  Kinsman,    (1849) 

1  Blatchf.    (U.    S.)    494;    Johnson   v.   Root, 

(1862)  2  Cliff.  (U.  S.)   123;  White  r.  Allen, 

(1863)  2  Cliff.  (U.  S.)  230;  American  Hide, 
etc.,  Splitting,  etc.,  Mach.  Co.  v.  American 
Tool,  etc.,  Co.,  (1870)  Holmes  (U.  S.)  503; 
Kendall  v,  Winsor,  (1858)  21  How.  (U.  S.) 
329;  Gayler  v.  Wilder,  (1850)  10  How.  (U. 
S.)  498;  Shaw  v.  Cooper,  (1833)  7  Pet.  (U. 
S.)  292;  Pennock  v.  Dialogue,  (1829)  2  Pet. 
(U.  S.)  1;  Seymour  v.  Osborne,  (1870)  11 
Wall.  (U.  S.)  516;  Beedle  t?.  Bennett,  (1887) 
122  U.  S.  71;  Telephone  Cases,  (1888)  126 
U.  S.  1;  Egbert  v.  Lippmann,  (1881)  104  U. 
S.  333;  Woodbury  Patent  Planing-Mach.  Co. 
V.  Keith,  (1880)  101  U.  S.  479;  Blake  t?. 
Robertson,  (1876)  94  U.  S.  728;  Crown  Cork, 
etc.,  Co.  1'.  Aluminum  Stopper  Co.,  (C.  C.  A. 
1901)  108  Fed.  Rep.  845;  Anderson  v.  Eiler, 
(1891)  46  Fed.  Rep.  777;  Johnson  v.  Root, 
(1862)  2  Fish.  Pat.  Cas.  291,  13  Fed.  Cas. 
No.  7,409;  Traver  r.  Brown,  (1899)  14  App. 
Cas.  (D.  C.)  34;  Earl  v.  Page,  (1834)  6  N. 
H.  477;  McCay  v.  Burr,  (1847)  6  Pa.  St.  147. 

Declared  intention.  —  Where  an  inventor 
expressly  declares  his  intention  to  abandon, 
this  is,  of  course,  sufficient.  Sayles  v.  Chi- 
cago, etc.,  R.  Co.,  (1865)  1  Biss.  (IT.  S.)  468, 
21  Fed.  Cas.  No.  12,414;  Pitts  v.  Hall,  (1851) 

2  Blatchf.  (U.  S.)  229,  19  Fed.  Cas.  No. 
11,192;  Johnsen  v.  Fassman.  (1871)  1  Woods 
(U.  S.)  138,  13  Fed.  Cas.  No.  7,365. 

Before  or  after  application.  —  An  inven- 
tion mav  be  abandoned  either  before  or  after 
the  application  for  a  patent  or  before  or 
after  the  patent  is  granted.  Woodburv  Pat- 
ent Planing-Mach.  Co.  v.  Keith,  (1880)  101 
r.  S.  479;  Ransom  v.  New  York,  (18.56)  1 
Fish.  Pat.  Cas.  252,  20  Fed.  Cas.  No.  11,573; 
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Pitta  r.  Hall,  (1851)  2  Blatchf.  (U.  S.)  229, 
19  Fed.  Cas.  No.  11,192;  Traver  V.  Brown, 
(1899)   14  App.  Cas.   (D.  C.)   34. 

Within  two  years  prior  to  application. — 
If  the  intent  of  an  inventor  to  abandon  his 
invention  can  be  stiown,  it  may  take  place 
even  within  the  two  years  prior  to  his  ap- 
plication for  a  patent,  during  which  he  may 
make,  use,  and  sell  his  invention  without 
forfeiting  his  right  to  a  patent.  Elizabeth  v. 
American  Nicholson  Pavement  Co.,  (1877) 
97  U.  S.  126;  Mast  v,  Dempster  Mill  Mfg. 
Co.,  (1896)  71  Fed.  Rep.  701;  Sanders  v. 
Logan,  (1861)  2  Fish.  Pat.  Cas.  167,  21  Fed. 
Cas.  No.  12,295. 

But  without  some  further  act  tending  to 
show  the  intention  of  the  inventor  to  aban- 
don his  invention  it  will  not  be  deemed  aban- 
doned by  the  mere  public  sale  or  use  within 
two  years  prior  to  his  application  for  a 
patent.  Mast  v,  Dempster  Mill  Mfg.  Co.,  (C. 
C.  A.  1897)  82  Fed.  Rep.  327;  Pitts  t?.  ;Hall. 
(1851)  2  Blatchf.  (U.  S.)  229,  19  Fed.  Cas. 
^o.  11,  192;  M'Millin  v.  Barclay,  (1871)  5 
Fish.  Pat.  Cas.  189,  16  Fed.  Cas.  No.  8,902; 
McCormick  v.  Seymour,  (1851)  2  Blatchf. 
(U.  S.)  240,  15  Fed.  Cas.  No.  8,726. 

General  use.  —  It  is  sufficient  to  constitute 
an  abandonment  if  the  inventor  knowingly 
and  without  objection  permits  his  invention 
to  go  into  general  use.  Bevin  v.  East  Hamp- 
ton Bell  Co.,  (1871)  9  Blatchf.  (U.  S.)  50; 
Goodyear  Dental  Vulcanite  Co.  v.  Smith, 
(1874)  Holmes  (U.  S.)  354;  Kendall  v.  Win- 
Bor,  (1858)  21  How.  (U.  S.)  329;  McClurg 
17.  Kingsland,  (1843)  1  How.  (U.  S.)  207; 
Shaw  V.  Cooper,  (1833)  7  Pet.  (U.  S.)  313; 
Grant  v.  Raymond,  (1832)  6  Pet.  (U.  S.) 
248;  Pennock  v.  Dialogue,  (1829)  2  Pet.  (U. 
S.)  1;  Agawam  Woollen  (Jo.  v.  Jordan, ( 1868) 
7  Wall.  (U.  S.)  583;  Root  v.  Third  Ave.  R. 
Co.,  (1892)  146  U.  S.  210;  International 
Tooth  Crown  Co.  v.  Gaylord,  (1891)  140  U. 
S.  55;  Beedle  v.  Bennett,  (1887)  122  U.  S. 
71;  Hall  v.  Macneale,  (1882)  107  U.  S.  90; 
Elizabeth  v.  American  Nicholson  Pavement 
Co.,  (1877)  97  U.  S.  126;  Consolidated  Fruit- 
Jar  Co.  V.  W^right,  (1876)  94  U.  S.  92;  Mast 
V.  Dempster  Mill  Mfg.  Co.,  (1896)  71  Fed. 
Kep.  701;  Craver  v.  Weyhrich,  (1887)  31  Fed. 
Rep.  607;  Hutchinson  r.  Everett,  (1885)  26  Fed. 
Rep.  631;  Whitney  v.  Emmett,  (1831)  Baldw. 
(U.  S.)  303,  29  Fed.  Cas.  No.  17,585;  P^jn- 
nock  V,  Dialogue,  (1825)  4  Wash.  (U.  S.) 
538,  19  Fed.  Cas.  No.  10,941;  Melius  v.  Sils- 
bee,  (1825)  4  Mason  (U.  S.)  108,  16  Fed. 
Cas.  No.  9,404;  Jones  v.  Sewall,  (1873)  6 
Fish.  Pat.  Cas.  343,  13  Fed.  Cas.  No.  7,495; 
Goodyear  v.  Blake,  (1869)  10  Fed.  Cas.  No. 
6,560. 

Public  foreign  use.  —  If  an  inventor  per- 
mits a  public  foreign  use  it  is  sufficient  to 
constitute  an  abandonment.  Shaw  i'.  Cooper, 
(1833)  7  Pet.   (U.  S.)  292. 

Concealed  invention.  —  The  fact  that .  an 
inventor  conceals  or  withholds  an  invention 
from  the  public  does  not  constitute  an  aban- 
donment. American  Sulphite  Pulp  Co.  v. 
Howland  Falls  Pulp  Co.,  (C.  C.  A.  1897)  80 
Fed.  Rep.  395;  Western  Electric  Co.  v.  Sperry 
Electric  Co.,  (C.  C.  A.  1893)  58  Fed.  Rep. 
186;  Ayling  v,  Hull,   (1865)   2  Cliff.  (U.  S.) 
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494,  2  Fed.  Cas.  No.  686;  Wood  v.  Cleveland 
Rolling  Mill  Co.,  (1871)  4  Fish.  Pat.  Caa. 
650,  30  Fed.  Cas.  No.  17,941;  Russell,  etc., 
Mfg.  Cq.  17.  Mallory,  (1872)  10  Blatchf.  (U. 
S.)  140,  21  Fed.  Cas.  No.  12,166;  Babcock  F. 
Degener,  (1859)  MacA.  Pat.  Cas.  607,  2  Fed. 
Cas.  No.  698;  Knox  i?.  Loweree,  (1874)  IB. 
&  A.  Pat.  Cas.  589,  14  Fed.  Cas.  No.  7,910; 
Mason  v,  Hepburn,  (1898)  13  App.  Cas.  (D. 
C.)   86. 

Similar  devices  by  same  inventor.  —  Wliere 
a  party  has  invented  two  similar  devices  for 
the  same  article  of  manufacture,  he  does  not 
necessarily  abandon  one  by  applying  for  a 
patent  for  the  other,  if  there  is  a  sufficient 
difference  in  principle  governing  the  two  de- 
vices to  justify  the  issuance  of  patents  for 
both.  Hunter  v.  Stikeman,  (1898)  13  App. 
Cas.   (D.  C.)  214. 

The  sale  of  a  product  by  which  the  process 
of  manufacture  is  not  disclosed  will  not  con- 
stitute an  abandonment  of  the  process. 
Goodyear  v.  Day,  (1852)  10  Fed.  Caa.  Na 
5,566. 

Experimental  use.  —  An  invention  is  not 
abandoned  by  an  experimental  use.  Root  v. 
Third  Ave.  R.  Co.,  (1892)  146  U.  S.  210; 
Elizabeth  v.  American  Nicholson  t^avement 
Co.,  (1877)  97  U.  S.  126;  Harmon  r.  Stnith- 
ers,  (1890)  43  Fed.  Rep.  437;  SUnlev  c. 
Hewitt,  (1836)  22  Fed.  Cas.  No.  IsisS; 
Locomotive  Engine  Safety  Truck  Co.  r. 
Pennsylvania  R.  Co.,  (1874)  1  B.  &  A.  Pat 
Cas.  470,  15  Fed.  Cas.  No.  8,453. 

Agreement  to  sell.  —  It  is  not  sufficient  to 
constitute  an  abandonment  if  an  agreement 
is  made  to  sell  an  invention  or  a  patented 
article  before  its  completion.  Sparkman  r. 
Higgins,  (1846)  1  Blatchf.  (U.  S.)  205,22 
Fed.  Cas.  No.  13,208. 

Unreasonable    delay    in    application.— If 
there  is  unreasonable  delay  in  the  application 
for  a  patent  it  may  constitute  an  abandon- 
ment, but  not  where  the  delay  is  explained 
in  such  a  manner  as  to  show  that  there  was 
no  intention  to  abandon.     Kendall  r.  Winsor, 
(1858)  21  How.   (U.  S.)   330;  Huber  r.  Nel- 
son Mfg.  Co.,  (1893)    148  U.  S.  270;  Beedle 
V.  Bennett,   (1887)    122  U.  S.  71;  Sandusky 
Seat   Co.   V.   Comstock,    13    Brodix    (U.  S.) 
222;  Von  Schmidt  v.  Bowers,  (C.  C.  A.  1897) 
80   Fed.   Rep.    121;    U.  S.   Electric  Lighting 
Co.     V.     Consolidated     Electric    Light    Co., 
(1888)    33  Fed.  Rep.  869;  Craver  v.  Weyh- 
rich,   (1887)    31   Fed.  Rep.  607;  Yearsley  r. 
Brookfield,    (1853)    MacA.  Pat.  Cas.  193,30 
Fed.  Cas.  No.  18,131;  White  v,  Allen,  (1863) 
2  Fish.  Pat.  Cas.  440,  29  Fed.  Cas.  No.  17.- 
535;    Wickersham   v.   Singer,    (1859)    MacA. 
Pat.    Cas.    645,    29    Fed.    Cas.    No.    17,610; 
Walker  v.  Forbes,    (1861)   29  Fed.  Cas.  No. 
17,069;    Sprague  r.   Adriance,    (1877)    3  B. 
A  A.  Pat.  Cas.  124.  22  Fed.  Cas.  No.  13,248; 
Spear  v.  Belson,  (1859)  MacA.  Pat,  Clas.  699, 
22    Fed.   Cas.    No.    13.223;    Ransom  v.  New 
York,     (1856)     1    Fish.    Pat.    Cas.    252.  20 
Fed.    Cas.    No.     11,573;    Perry    r.    Cornell, 
(1847)   MacA.  Pat.  Cas.  68,  19  Fed.  Cas.  Na 
11,002;    Marcy   v.   Trotter,    (1860)    16  Fed. 
Caa.  No.  9,063;  Knox  r.  Loweree,   (1874)  1 
B.  &  A.  Pat.  Cas.  589,  14  Fed.  Cas.  No.  7,910; 
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V.  Perkins,  (1859)  17  Fed.  Cas.  No. 
9,677;  Jones  v.  Sewall,  (1873)  6  Fish.  Pat. 
Cas.  343,  13  Fed.  Cas.  No.  7,495;  Hill  v. 
Dunklee,  (1857)  MacA.  Pat.  Cas.  475,  12 
Fed.  Cas.  No.  6,489;  Gibbs  v,  Ellithorp, 
(1859)  MacA.  Pat.  Cas.  702,  10  Fed.  Cas. 
No.  5,383;  Ellithorp  v,  Robertson,  (1858) 
MacA.  Pat.  Cas.  585,  8  Fed.  Cas.  No. 
4,409;  Birdsall  v.  McDonald,  (1874)  1  B.  & 
A.  Pat.  Cas.  165,  3  Fed.  Cas.  No.  1,434; 
Appleton  17.  Chambers,  (1860)  1  Fed.  Cas. 
No.  497a;  American  Nicholson  Pavement  Co. 
V.  Elizabeth,  (1873)  6  Fish.  Pat.  Cas.  424,  1 
Fed.  Cas.  No.  311;  In  re  Mower,  (1899)  15 
Anp.  CJas.  (D.  C.)   144. 

Belay  lor  experiment.  —  Where  the  delay 
in  the  application  for  a  patent  is  for  the 
purpose  of  experiment  there  is  no  abandon- 
ment «  Kendall  v.  Winsor,  (1858)  21  How. 
(U.  S.)  322;  Agawam  Woollen  Co.  t?.  Jordan, 
(1868)  7  Wall.  (U.  S.)  583;  Beedle  v,  Ben- 
nett, (1887)    122  U.  S.  71. 

The  filing  of  an  application  for  a  patent  is 
^ma  facie  evidence  that  there  is  no  inten- 
tion to  abandon  the  invention.  Adams  v, 
Jones,  (1859)  1  Fish.  Pat.  Cas.  527,  1  Fed. 
CJas.  No.  57. 

The  application  for  the  patent  within  two 
years  after  the  invention  was  made  was  pre- 
sumptive  evidence  of  an  intention  not  to 
dedicate  it  to  the  public.  Mast  v.  Dempster 
Mill  Mfg.  Co.,  (C.  C.  A.  1897)  82  Fed.  Rep. 
327. 

Abandonment  after  filing  application. — 
After  an  application  has' been  filed  there  is 
no  abandonment  unless  the  inventor  sur- 
renders the  invention,  ceases  to  prosecute  his 
application,  and  gives  the  invention  to  the 
public.  Dederick  f.  Fox,  (1893)  56  Fed. 
Rep.  714;  Pittsburgh  Reduction  Co.  v. 
Ck)wles  Electric  Smelting,  etc.,  Co.,  (1893) 
55  Fed.  Rep.  301 ;  Ligowski  Clay-Pigeon  Co. 
V.  American  Clay-Bird  Co.,  (1888)  34  Fed. 
Rep.  328;  Jones  v,  Sewell,  (1873)  6  Fish. 
Pat.  Cas.  343,  13  Fed.  Cas.  No.  7,495 ;  Col- 
gate V.  Western  Union  Tel.  Co.,  (1878)  16 
Blatchf.  (U.  S.)  365,  14  Pat.  Off.  Gaz. 
943. 

Belay  by  the  patent  office  by  no  fault  of 
the  inventor  will  not  constitute  an  abandon- 
ment. Crown  Cork,  etc.,  Co.  v.  Aluminum 
Stopper  Co.,  (C.  C.  A.  1901)  108  Fed.  Rep. 
845;  Adams  v.  Jones,  (1859)  1  Fish.  Pat. 
Cas.  527,  1  Fed.  Cas.  No.  57;  Dental  Vul- 
canite Co.  1?.  Wetherbee,  (1866)  2  Cliff.  (U. 
S.)  555,  7  Fed.  Cas.  No.  3,810;  gayles  v, 
Chicago,  etc.,  R.  Co.,  (1865)  2  Fish.  Pat. 
Cas.  523;  Woodbury  Patent  Planing  Mach. 
Co.  17.  Keith,  17  Pat.  Off.  Gaz.  1,031 ;  Jones 
V.  Sewall,   (1873)  3  Pat.  Off.  Gaz.  630. 

Failure  by  patent  office  to  inform.  —  An 
applicant  cannot  be  prejudiced  by  the  failure 
of  the  officers  of  the  patent  office  to  give  in- 
formation of  his  application  to  a  person  who 
makes  inquiry  there  in  regard  to  it.  Spark- 
man  17.  Higgins,  (1846)  1  Bhitchf.  (U.  S.) 
205,  22  Fed.  Cns.  No.  13.208. 

Delay  in  prosecuting  application.  —  An  in- 
vention may  be  abandoned  by  unreasonable 
delay  on  the  part  of  the  inventor  in  the 
prowcution  of  his  application.  U.  S.  Rifle, 
etc,  Co.  V.   Whitney  Arms  Co.,    (1877)    14 
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Blatchf.  (U.  S.)  94;  Woodbury  Patent  Plan- 
ing Mach.  Co.  V,  Keith,  (1880)  101  U.  S. 
479. 

Application  abandoned.  —  The  fact  that 
the  application  is  abandoned  is  not  sufficient 
to  constitute  an  abandonment  of  the  inven- 
tion. Dederick  v.  Fox,  (1893)  56  Fed.  Rep. 
714;  Lindsay  v.  Stein,  (1882)  21  Pat.  Off. 
Gaz.  1,613;  Clark  r.  Scott,  (1872)  9  Blatchf. 
(U.  S.)    301,  2  Pat.  Off.  Gaz.  4. 

Accepting  patent  with  narrowed  claims. — 
Where  the  claims  of  a  patent  are  narrowed 
to  exclude  anticipatory  matter,  and  a  pat- 
ent is  accepted  by  the  inventor  with  such 
narrowed  claim,  the  matter  excluded  there- 
from is  abandoned.  Maier  v.  Bloom,  (1899) 
95  Fed.  Rep.  159. 

Defective  specification.  —  Where  the  speci- 
fication in  which  an  invention  is  published 
is  defective  it  is  not  sufficient  to  show  an 
abandonment.  Goodyear  v.  Day,  (1852)  10 
Fed.  Cas.  No.  5,566. 

Successive  applications.  —  The  fact  that 
there  are  a  number  of  successive  applications 
will  not  in  itself  show  an  intention  to  aban- 
don the  invention,  but  all  the  applications 
will  be  taken  to  be  a  part  of  the  same  pro- 
ceeding. Godfrey  v.  Eames,  (1863)  1  Wall. 
(U.  S.)  317;  Howe  t?.  Newton,  (1865)  2  Fish. 
Pat.  Cas.  531;  Graham  v.  McCormick,  (1880) 
21  Pat.  Off.  Gaz.  1,533;  Howard  v.  Christy, 
(1876)  10  Pat.  Off.  Gaz.  981;  Goodyear 
Dental  Vulcanite  Co.  v,  Willis,  (1874)  7  Pat. 
Off.  Gaz.  41. 

Matter  described  and  not  claimed.  —  Mat- 
ter shown  or  described  in  a  patent  and  not 
claimed  is  presumably  abandoned.  Deering 
i;.  Winona  Harvester  Works,  (1894)  155  U. 
S.  286;  McClain  V.  Ortmayer,  (1891)  141  U. 
S.  419;  Yale  Lock  Mfg.  Co.  v,  Berkshire  Nat. 
Bank,  (1890)  135  U.  S.  344;  Parker,  etc., 
Co.  V,  Yale  Clock  Co.,  (1887)  123  U.  S.  87; 
Mahn  v.  Harwood,  (1884)  112  U.  S.  354; 
Miller  v.  Bridgeport  Brass  Co.,  (1881)  104 
U.  S.  350;  Holmes  Electric  Protective  Co.  v. 
Metropolitan  Burglar  Alarm  Co.,  (1887)  33 
Fed.  Rep.  254;  Swift  V,  Jenks,  (1887)  29 
Fed.  Rep.  642;  Railway  Register  Mfg.  Co.  v, 
Broadway,  etc.,  R.  Co.,  (1886)  26  Fed.  Rep. 
522;  Ex  p.  Derby,  (1884)  26  Pat.  Off.  Gaz. 
1,208;  Hill  v.  Commissioner,  (1885)  4 
Mackey  (D.  C.)  266. 

Separable  invention  described,  not  claimed. 
—  Where  matter  which  constitutes  a  distinct 
and  separable  invention  is  described  but  not 
claimed,  it  is  not  abandoned  by  the  failure  to 
cloim,  as  in  such  au  instance  it  could  not  be 
lawfully  claimed.  Suffolk  Co.  v.  Hayden, 
(1865)  3  Wall.  (U.  S.)  315;  Brush  Electric 
Co.  V,  Julien  Electric  Co.,  (1890)  41  Fed. 
Rep.  679;  Eastern  Paper-Bag  Co.  v.  Nixon, 
(18S8)  35  Fed.  Rep.  752;  Eastern  Paper-Bag 
Co.  V,  Standard  Paper-Bag  Co.,  (1887)  30 
Fed.  Rep.  63;  Railway  Register  Mfg.  Co.  v. 
Broadway,  etc..  R.  Co.,  (1886)  26  Fed.  Rep. 
522;  Cahn  r.  Wong  Town  On,  (1884)  19  Fed. 
Rep.  424;  Hatch  r.  Moffitt,  (1883)  15  Fed. 
Rep.  252;  Vermont  Farm  Mach.  Co.  v.  Mar- 
ble, (1884)  19  Fed.  Rep.  307;  Graham  r. 
McCormick,  (1880)  11  Fed.  Rep.  859; 
Graham  v.  Geneva  Lake  Crawford  Mfg.  Co., 
(1880)    11  Fed.  Rep.  138;  Collender  v.  Grif- 
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fith,    (1880)  2  Fed.  Rep.  206;   McMillan  v. 
Rees,  (1880)   1  Fed.  Rep.  722. 

Unclaimed  matter  in  another  application. 
—  If  matter  is  described  and  not  claimed  the 
failure  to  claim  does  not  constitute  an  aban- 
donment, if  such  matter  is  claimed  in  another 
application  pending  at  the  same  time.  Suf- 
folk Co.  V.  Hayden,  (1865)  3  Wall.  (U.  S.) 
315;  Sugar  Apparatus  Mfg.  Co.  V.  Yaryan 
Mfg.  Co.,  (1890)   43  Fed.  Rep.  140. 

Abandonment  after  patent  issued.  —  An 
invention  may  be  abandoned  after  the  issu- 
ance of  a  patent  for  it,  and  such  abandon- 
ment may  be  inferred  by  acts  which  show 
clearly  the  intention  to  abandon.  Such  acts 
may  be  a  neglect  to  utilize  the  patent  or  to 
assert  claims  against  others  who  are  using 
it  in  violation  of  the  patentee's  exclusive 
right.  Wyeth  v.  Stone,  (1840)  1  Story  (U. 
S.)  273,  30  Fed.  Cas.  No.  18,107;  Ransom  v. 
New  York,  (1856)  1  Fish.  Pat.  Cas.  252,  20 
Fed.  Cas.  No.  11,573. 

Disuse  of  patent.  —  There  is  no  abandon- 
ment, however,  in  a  mere  disuse  of  the  in- 
vention after  the  patent  is  granted.  Masseth 
V.  Johnston,  (1894)  59  Fed.  Rep.  613;  Jona- 
than Mills  Mfg.  Co.  17.  Whitehurst,  (1893)  56 
Fed.  Rep.  589;  Gray  v.  James,  (1817)  Pet. 
(C.  C.)   394,  10  Fed.  Cas.  No.  6,718. 

Alien  patentee.  —  It  is  not  necessary  that 
an  alien  patentee  should  take  active  meas- 
ures to  put  his  invention  />n  the  market. 
The  fact  that  he  is  ready  at  all  times  to  sell 
for  a  fair  price  when  a  reasonable  offer  is 
made  is  sufficient.  Tatham  v.  Le  Roy,  (1849) 
23  Fed.  Cas.  No.  13,761;  Tatham  v.  Lowber, 
(1847)  2  Blatchf.  (U.  S.)  49,  23  Fed.  Cas.  No. 
13,764. 

Certificate  of  correction.  —  If  a  request  is 
made  for  a  certificate  of  correction  of  a  pat- 
ent it  is  not  a  surrender  of  the  original 
patent,  as  the  commisioner  has  not  power  to 
grant  it.  Edison  Electric  Light  Co.  v,  U.  S. 
Electric  Lighting  Co.,  (C.  C.  A.  1892)  52  Fed. 
Rep.  300. 

Application  for  reissue.  —  An  invention 
may  be  abandoned  by  laches  in  the  applica- 
tion for  a  reissue.  Eby  v.  King,  (1895)  158 
U.  S.  366;  Hoskin  r.  Fisher,  (1888)  125  U.  S. 
217;  Eames  v.  Andrews,  (1887)  122  U.  S. 
40;  Hartshorn  v.  Saginaw  Barrel  Co.,  (1887) 
119  U.  S.  664;  Ives  I?.  Sargent,  (1887)  IIP  U. 
S.  652;  Newton  v.  Furst,  etc.,  Mfg.  Co., 
(1886)  119  U.  S.  373;  White  v,  Dunbar, 
(1886)  119  U.  S.  47;  Yale  Lock  Mfg.  Co. 
V.  Sargent,  (1885)  117  U.  S.  536;  Brown  v. 
Davis,  (1886)  116  U.  S.  237;  Wollensak  v. 
Reiher,  (1885)  115  U.  S.  96;  Torrent  Arms 
Lumber  Co.  v.  Rodgers,  (1884)  112  U.  S.  659; 
Mahn  v.  Harwood,  (1884)  112  U.  S.  354; 
Clements  v.  Odorless  Excavating  Apparatus 
Co.,  (1884)  109  U.  S.  642;  Bantz  v.  Frantz, 
(1881)  105  U.  S.  160;  Johnson  v.  Flushing, 
etc.,  R.  Co.,  (1881)  105  U.  S.  539;  Mathews 
V.  Boston  Mach.  Co.,  (1881)  105  U.  S.  54; 
Miller  v.  Bridgeport  Brass  (Do.,  (1881)  104  U. 
S.  350;  James  v.  Campbell,  (1881)  104  U.  S. 
356. 

If  a  patent  is  reissued  it  is  prima  facie 
evidence  that  there  has  been  no  abandon- 
ment. Hoffheins  v.  Brandt,  (1867)  3  Fish. 
Pat.  Cas.  218,  12  Fed.  Cas.  No.  6,575. 


Communication  by  inventor.  —  The  fact 
that  the  inventor  imparted  to  others  imper 
feet  and  crude  descriptions  when  he  had  no 
complete  conception  of  the  Invention  don 
not  show  abandonment.  Locomotive  Engine 
Safety  Iruck  Co.  v.  Pennsylvania  R.  Co. 
(1874)  1  B.  &  A.  Pat.  Cas.  470,  15  Fed.  Gu. 
No.  8,453. 

Consent  or  knowledge  of  inTentor. — If  the 
invention  is  used  without  the  inventor^i 
knowledge  or  consent  it  does  not  show  abas- 
donment.  Jones  V,  Sewall,  (1873)  6  Fish. 
Pat.  Cas.  343,  13  Fed.  Cas.  No.  1,495;  Sktw 
V.  Cooper,  (1833)  7  Pet.  (U.  &)  292;  KendsQ 
V.  Winsor,  (1858)  21  How.  (U.  S.)  331. 

Recall  of  abandoned  invention.  —  An  is- 
vention  once  abandoned  cannot  be  recalled. 
White  v.  Allen,  (1863)  2  Cliff.  (U.  S.)  224; 
\^Tiipple  V.  Baldwin  Mfg.  Co.,  (1858)  4  FWl 
Pat.  CsLB,  29;  Colt  v.  Massachusetts  Arms  Ca, 
(1851)  1  Fish.  Pat  Cas.  108;  Pennock  9. 
Dialogue,  (1829)  2  Pet.  (U.  S.)  1;  Holmei 
Electric  Protective  Co.  v.  Metropolitaa 
Burglar  Alarm  Co.,  (1887)  33  Fed.  Rep.  254; 
WTiittemore  v.  Cutter,  (1813)  1  Gall.  (U.  S.) 
478,  29  Fed.  Cas.  No.  17,601;  Ransom  v.  New 
York,  (1856)  1  Fish.  Pat.  Cas.  252,  20  Fed. 
Cas.  Na  11,573;  Batten  v,  Taggert,  (1851)  2 
Wall.  Jr.  (C.  C.)  101,  2  Fed.  Cas.  No.  1,107; 
Melius  V.  Silsbee,  (1825)  4  Mason  (U.  S.)  108, 
16  Fed.  Cas.  No.  9,404;  Northwestern  Fnt 
Extinguisher  Co.  v.  Philadelphia  Fire  Ex- 
tinguisher Co.,  (1874)  1  B.  &  A.  Pat  Css. 
177;  Shoup  v,  Henrici,  (1876)  2  B.  A  A.  Pat 
Cas.  249. 

Public  benefit.  —  Where  a  perfected  inven- 
tion is  abandoned  by  the  original  inventor 
the  abandonment  inures  to  the  benefit  of  the 
public  and  not  to  a  subsequent  inventor,  and 
the  subsequent  inventor  will  not  be  entitled 
to  a  patent  by  such  abandonment.  Clisbf  t- 
Reese,  (C.  C.  A.  1898)  88  Fed.  Rep.  645;  Ron 
V,  Montana  Union  R.  Co.,  (1890)  45  Fed. 
Rep.  424;  Shoup  v,  Henrici,  (1876)  11  Pbila. 
(Pa.)  514,  33  Leg.  Int.  (Pa.)  120,  22  Fed. 
CDas.  No.  12,814;  Sayles  v.  Chicago,  etc,  B. 
Co.,  (1865)  1  Bias.  (U.  S.)  468,  21  Fed.  Cii. 
No.  12,414;  Pickering  r.  McCullough,  (1878) 
3  B.  &  A.  Pat..  Cas.  279,  19  Fed.  Cas.  No. 
•  11,121;  Evans  v,  Hettick,  (1818)  3  WasL 
(U.  S.)  408,  8  Fed.  Cas.  No.  4.562;  Evans  r. 
Eaton,  (1816)  Pet.  (C.  C.)  322,  8  Fed.  C!ti. 
No.  4,559. 

Public  sale  or  use  as  conclusive  evidence. 
—  In  the  following  cases  it  is  held  that  a 
public  nse  or  sale  for  two  years  prior  to  tie 
application  for  a  patent  is  a  conclusive  abta- 
donment  bv  operation  of  law.  Gates  Iroo 
Works  V,  Fraser,  (1894)  153  U.  S.  3»; 
Root  V.  Third  Ave.  R.  Co.,  (1892)  146  U.  S. 
2i0;  Kirk  r.  U.  S.,  (1896)  163  U.  S.  49;  An- 
drews V.  Hovey.  (1888)  124  U.  S.  694;  Smitt, 
etc.,  Mfg.  Co.  V.  Sprague,  (1887)  123  U.  S. 
249;  U.  S.  Electric  Co.  v.  Edison  Lamp  Co.. 
(1892)  51  Fed.  Rep.  24;  Eastern  Paper-B^ 
Co.  V,  Standard  Paper-Bag  Co..  (1887)  » 
Fed.  Rep.  65;  Odell  r.  Stout.  (1884)  22  Fed. 
Rep.  159;  Andrews  v.  Wright,  (1878)  SE* 
A.  Pat.  Cas.  329,  1  Fed.  Cas.  No.  382;  An- 
drews V.  Carman.  (1876)  13  Blatchf.  (U.S.) 
307,  1  Fed.  Cas.  No.  371. 

But  the  better  opinion  is  that  such  oie  v 
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sale  coiutituies  a  Btatutory  bar  which  is  dis- 
tinct and  independent  of  the  statutory  bar 
of  abandonment.  Mast  v,  Dempster  Mill  Mfg. 
Co.,  (1896)  71  Fed.  Rep.  701;  Andrews  V. 
Hovey,  (1887)  123  U.  S.  267. 

VIII.  Divisiow  OF  Inventions. 

Two  patents  for  same  invention. -— The 
same  or  different  parties  may  not  obtain  two 
valid  patents  for  the  same  invention.  James 
r.  CampbeU,  (1881)  104  U.  S.  366;  Miller  t;. 
Eagle  Mfg.  Co.,  (1894)  151  U.  S.  186;  Odiorne 
r.  Amesbury  Nail  Factory,  (1819)  2  Mason 
(U.  S.)  28;  Suffolk  Co.  v.  Hay  den,  (1865)  3 
Wall.  (U.  S.)  315;  Swift  v.  Jenks,  (1887) 
29  Fed.  Rep.  642;  Brush  Electric  Co.  17. 
Julien  Electric  Co.,  (1890)  41  Fed.  Rep.  679; 
Oval  Wood  Dish  Co.  v,  Sandy  Creek  Wood 
Mfg.  Co.,  (1894)  60  Fed.  Rep.  285;  Fassett  r. 
Ewart  Mfg.  Co.,  (C.  C.  A.  1894)  62  Fed. 
Rep.  404;  Thomson-Houston  Electric  Co.  v. 
Elmira.  etc.,  R.  Co.,  (C.  C.  A.  1896)  71  Fed. 
Rep.  396;  H.  W.  Johns  Mfg.  Co.  v.  Robertson, 
(1898)  89  Fed.  Rep.  504;  McComb  v.  Brodie, 
(18<1)  1  Woods  (U.  S.)  153,  15  Fed.  Cas.  No. 
8,708. 

Subsequent  broader  patent.  —  An  inventor 
cannot  have  two  valid  patents  for  the  same 
invention,  when  the  only  distinction  is  that 
the  later  one  has  a  broader  and  a  more  gen- 
eric claim  for  matters  included  in  speciJfic 
form  in  the  prior  patent.  Miller  v.  Eagle 
Mfg.  Co.,  (1894)  151  U.  S.  186;  Consolidated 
Roller-Mill  Co.  v.  Coombs,  (1889)  39  Fed. 
Rep.  25;  Fassett  v,  Ewart  Mfg.  Co.,  (C.  C.  A. 
1894)  62  Fed.  Rep.  404,  ajflrtning  (1893)  58 
Fed.  Rep.  360. 

For  an  elaborate  statement  of  the  rules, 
see  Miller  v.  Eagle  Mfg.  Co.,  (1894)  151  U.  S. 
186. 

Identical  claims.  —  Where  the  various 
claims  differ  among  themselves  only  as  they 
constitute  different  statements  of  one  and 
the  same  indivisible  invention,  and  the  Hue 
of  attempted  division  has  no  corresponding 
existence  in  the  concrete  subject  of  invention, 
only  one  application  is  allowed  whether  pend- 
ing concurrently  or  not,  and  if  several  pat- 
ents are  granted,  all  but  the  first  are  void. 
James  v.  Campbell,  (1881)  104  U.  S.  356; 
Miller  v.  Eagle  Mfg.  Co.,  (1894)  151  U.  8. 
186;  Sickels  v.  Falls  Co.,  (1861)  4  Blatchf. 
(U.  S.)  508;  Collender  v.  Griffith,  (1880)  2 
Fed.  Rep.  206;  Jones  v,  Sewall,  (1873)  3 
Cliff.  (U.  S.)  563;  Odiorne  v.  Amesbury  Nail 
Factory,  (1819)  2  Mason  (U.  S.  )  28;  Mc- 
Millan v.  Rees,  (1880)  1  Fed.  Rep.  722;  Gra- 
ham V.  Geneva  Lake  Crawford  Mfg.  Co., 
(1880)  11  Fed.  Rep.  138;  Graham  v.  Mc- 
Cormick,  (1880)  11  Fed.  Rep.  869;  Hatch 
r.  Moffitt,  (1883)  16  Fed.  Rep.  252;  Ver- 
mont Farm  Mach.  Co.  v.  Marble,  (1884) 
19  Fed.  Rep.  307;  Cahn  v.  Wong  Town  On, 
(1884)  19  Fed.  Rep.  424;  Swift  r.  Jenks, 
(1884)  19  Fed.  Rep.  641;  Eastern  Paper- 
Bae  (.'o.  r.  Standard  Paper-Baj?  Co.,  (1887) 
30  Fed.  Rep.  66;  National  Mach.  Co.  r. 
Wheeler,  etc.,  Mfg.  Co.,  (1896)  72  Fed.  Rep. 
185;  Palmer  v.  John  E.  Brown  Mfg.  Co., 
(1897)  84  Fed.  Rep.  454;  Palmer  Pneumatic 
Tire  Co.  v.  Lozier,   (C.  C.  A.  1898)   90  Fed. 


Rep.  732;  McComb  r.  Brodie,  (1871)  1  Wooda 
(U.  S.)   153,  15  Fed.  Cas.  No.  8,708. 

Division  on  structural  lines  only. — ^The 
doctrine  of  the  patent  office  that  applications 
for  patents  shall  not  be  severable  except  on 
structural  lines  must  be  held  to  mean  upon 
physical  lines  which  naturally  divide  the 
machine  into  separate  parts.  Fassett  v, 
Ewart  Mfg.  Co.,  (1893)  58  Fed.  Rep.  360. 

Distinct  dependent  inventions.  —  Several 
distinct  inventions  which  are  dependent  upon 
each  other  and  which  mutually  contribute 
to  a  single  result  may  be  included  in  one  ap- 
plication and  patent  or  they  may  be  sep- 
arated into  as  many  applications  and  patents 
as  there  are  distinct  inventions.  Miller  t\ 
Eagle  Mfg.  Co.,  (1894)  151  U.  S.  186;  Gra- 
ham V.  McCormick,  (1880)  11  Fed.  Rep. 
869;  Wilson  v.  Cubley,  (1886)  26  Fed.  Rep. 
156;  Thomson-Houston  Electric  CJo.  v.  El- 
mira, etc.,  R.  Co.,  (C.  C.  A.  1896)  71  Fed. 
396. 

Machine  and  parts.  —  Where  a  machine  and 
its  parts  constitute  distinct  inventions,  this 
lule  is  applicable.  Wheeler  v.  McCormick, 
(1873)  11  Blatchf.  (U.  S.)  334;  Jones  v. 
Sewall,  (1873)  3  Cliff.  (U.  S.)  563;  McMil- 
lan V.  Rees,  (1880)  1  Fed.  Rep.  722;  Graham 
tv  McCormick,  (1880)  11  Fed.  Rep.  864; 
Graham  v.  Geneva  Lake  Crawford  Mfg.  Co., 
(1880)  11  Fed.  Rep.  141;  Cahn  v,  Wong 
Town  On,  (1884)  19  Fed.  Rep.  424;  Thomson- 
Houston  Electric  Co.  r.  Elmira,  etc.,  R.  Co., 
(C.  C.  A.  1896)  71  Fed.  Rep.  396. 

Machine,  process,  and  product.  —  It  is  also 
applicable  to  a  machine,  the  process,  and  the 
product  where  they  constitute  distinct  inven- 
tion. Goodyear  v.  Wait,  (1867)  5  Blatchf. 
(U.  S.)  468;  McKay  v.  Dibert,  (1881)  5 
Fed.  Rep.  687;  Eastern  Paper-Bag  Co.  v, 
Nixon,  (1888)  35  Fed.,  Rep.  752;  Goodyear 
V.  Providence  Rubber  Co.,  (1864)  2  Cliff. 
(U.  S.)  351,  10  Fed.  Cas.  No.  5,583. 

An  inventor  might  lawfully  divide  his  in- 
vention so  far  as  to  take  out  independent 
patents  for  his  machine,  his  process,  and  his 
product,  providing  the  applications  were  all 
pending  before  either  patent  issued  or  were 
pending  otherwise  under  such  circumstances 
as  to  save  him  from  the  abandonment  im- 
plied in  taking  out  a  patent  for  less  than 
his  whole  invention.  Eastern  Paper-Bag  Co. 
V.  Standard  Paper-Bag  Co.,  (1887)  30  Fed. 
Rep.  63;  Suffolk  Co.  v.  Hayden,  (1865)  3 
Wall.  (U.  S.)  315;  Simonds  Rolling-Mach. 
Co.  V.  Hathorn  Mfg.  Co.,  (1898)  90  Fed.  Rep. 
201. 

Process  patent  after  patents  for  machine 
and  product.  —  After  a  patent  has  been 
granted  for  an  article  of  manufacture  and  a 
separate  patent  for  a  machine  for  making 
tlie  article,  a  third  patent  cannot  be  granted 
for  the  process  of  making  the  article  by  the 
machine.  Plumber  v.  Sargent,  (1887)  120 
U.  S.  442;  Oval  Wood  Dish  Co.  r.  Sandy 
Creek  Wootl  Mfg.  Co.,  (1894)  60  Fed.  Rep. 
285;  Gage  r.  Kellogg,  (1885)  23  Fed.  Rep. 
891;  MacKay  r.  Jarkman.  (1882)  12  Fed. 
Rep.  616;  Palmer  r.  John  E.  Brown  Mfg.  Co., 
(1897)  84  Fed.  Rep.  464;  Mosler  Safe,  etc., 
Co.  V,  Moaler,  (1888)  127  U.  S.  354;  Under- 
wood v.  Gerber,    (1893)    149  U.   S.  224;    Si- 
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monds   RoUing-Mach.   Co.  v,  Hathorn  Mfg. 
Co.,   (1898)   90  Fed.  Rep.  201. 

Generic  and  saborainate  inventions. — 
Separate  patents  may  be  issued  for  generic 
and  subordinate  inventions.  Electrical  Ac- 
cumulator Co.  V,  Brush  Electric  Co.,  (1892) 
1  U.  S.  App.  320;  Westinghouse  Electric, 
etc.,  Co.  V.  Dayton  Fan,  etc.,  Co.,  (1901)  106 
Fed.  Rep.  724. 

Different  improvements.  —  Separate  appli- 
cations may  be  made  and  separate  patents 
issued  for  different  improvements.  Hayden. 
V.  James,  (1860)   11  Fed.  Cas.  No.  6,260. 

Combinations  and  sub-combinations  may 
be  the  subjects  of  separate  applications  and 
patents.  Cahn  i;.  Wong  Town  On,  (1884)  19 
Fed.  Rep.  424. 

Failure  to  claim  all  dependent  inventions. 
—  It  will  be  presumed  where  one  of  sev- 
eral distinct  inventions  dependent  upon  each 
other  is  claimed,  and  the  others  are  described 
but  not  claimed,  that  those  not  claimed  are 
dedicated    to   the    public.       Swift   v,    Jenks, 

(1887)  29  Fed.  Rep.  642;  Holmes  Electric 
Protective  Co.  v.  Metropolitan  Burglar  Alarm 
Co.,   (1887)   33  Fed.  Rep.  254. 

Concurrent  applications,  however,  which 
are  pending  at  the  time  will  rebut  the  pre- 
sumption of  dedication  to  the  public  by 
failure  to  claim  in  the  first  patent.  Boyd 
17.  Janesville  Hay  Tool  Co.,  (1895)  158  U.  S. 
260;  Suffolk  Co.  v,  Hayden,  (1865)  3  Wall. 
(U.  S.)  315;  Singer  v,  Baunsdorf,  (1870)  7 
Blatchf.  (U.  S.)  621;  Graham  v.  Geneva 
Lake  Crawford  Mfg.  Co.,  (1880)  11  Fed. 
Rep.  141;  Graham  v.  McCormick,  (1880)  11 
Fed.  Rep.   859;   Eagle  Mfg.   Co.  v.  Bradley, 

(1888)  35  Fed.  Rep.  295;  Brush  Electric  Co. 
V.  Julien  Electric  Co.,  (1890)  41  Fed.  Rep. 
679 ;  Brush  Electric  Co.  v.  Electrical  Accumu- 
lator Co.,  (1891)  47  Fed.  Rep.  48;  Electrical 
Accumulator  Co.  r.  Brush  Electric  Co.,  (C. 
C.  A.  1892)  52  Fed.  Rep.  130;  Singer  v. 
Braunsdorf,  (1870)  7  Blatchf.  (U.  S.)  621, 
22  Fed.  Cas.  No.  12,897. 

The  granting  of  a  patent  for  subsidiary  in- 
ventions pending  an  earlier  application  by  the 
same  person  for  the  broad  invention  will  not 
invalidate  a  patent  subsequently  granted  for 
the  latter  though  the  former  necessarily  de- 
scribed the  broad  invention.  Thomson- 
Houston  Electric  Co.  v,  Elmira,  etc.,  R.  Co., 
(1895)  69  Fed.  Rep.  257;  AUington,  etc., 
Mfg.  Co.  V.  Glor,  (1897)  83  Fed.  Rep.  1014; 
Electrical  Accumulator  Co.  v.  Brush  Electric 
Co.,  (C.  C.  A.  1892)  52  Fed.  Rep.  130; 
Thomson-Houston  Electric  Co.  v.  Winchester 
Ave.  R.  Co.,  (1895)  71  Fed.  Rep.  192;  Miller 
V.  Eagle  Mfg.  Co.,  (1894)   151  U.  S.  201. 

The  granting  of  a  patent  for  improvements 
on  a  machine,  pending  a  prior  application  for 


a  patent  on  the  machine  itself,  does  not  b- 
validate  the  latter  when  issued.  AlliTigtai, 
etc.,  Mfg.  Co.  V,  Globe  Co..  ( 1898)  89  TeL 
Rep.  865;  Thomson-Houston  Electric  Co.  r. 
Ohio  Brass  Co.,  (C.  C.  A.  1897)  80  FU. 
Rep.  712,  affirmed  (1896)   78  Fed.  Bep.  139. 

The  express  reservation  in  the  appbcttioi 
for  a  patent  of  the  right  to  claim  in  futnie 
applications  the  inventions  not  claimed  vill 
rebut  this  presumption  if  such  reserratiaD 
is  followed  up  by  filing  an  application  witk- 
out  laches.  Shaw  v.  Cooper,  (1833)  7  PdL 
(U.  S.)  292; 'Suffolk  Co.  v.  Hayden,  (1865) 
3  Wall.  (U.  S.)   315. 

Reservation  in  broad  patent  of  partiodar 
feature.  —  But  an  inventor  who  takes  out  a 
patent  covering  specifically  his  entire  ioTOh 
tion,  cannot,  even  by  inserting  a  reservataao, 
obtain  a  subsequent  valid  patent  corenof 
more  broadly  a  particular  feature  of  tbe 
same  invention.  Miller  e.  Eagle  Mfg.  Co., 
(1894)   151  U.  S.  186. 

Distinct  independent  inventions.  —  An  ii- 
vention  which  is  described  and  not  claimed, 
and  which  is  independent  and  unrelated  to 
the  invention  claimed,  must  be  the  subject  of 
a  separate  application  for  the  patent  if  pro- 
tected, and  the  failure  to  claim  in  the  first 
application  and  patent  will  not  constitute  a 
presumption  of  dedication.  McKay  v,  Dibert 
(1881)    5  Fed.  Rep.  587;   Hatch  t?.  Moffitt 

(1883)  15  Fed.  Rep.  262;  Vermont  Firn 
Mach.  Co.  V.  Marble,  (1884)  19  Fed.  Btp. 
307;  Cahn  t?.  Wong  Town  On,  (1884)  19 
Fed.  Rep.  424;  Eastern  Paper-Bag  Co.  r. 
Standard  Paper-Bag  Co.,  (1887)  30  Fed. 
Rep.  63;  Eastern  Paper-Bag  Co.  r.  Nixoo, 
(1888)    35  Fed.  Rep.  752. 

Described  independent  invention.— But 
where  an  independent  and  unrelated  inTeii- 
tion  is  described  in  a  patent  but  not  cUimed 
aa  application  must  be  filed  therefor  befoR 
it  has  been  in  public  sale  or  use  for  mocf 
than  two  years.      Cahn  v,  Wong  Town  Oi, 

(1884)  19  Fed.  Rep.  424;  Eastern  Paper- 
Bag  Co.  V.  Standard  Paper-Bag  Co.,  (1887) 
30  Fed.  Rep.  63;  Eastern  Paper-Bag  Oa  t. 
Nixon,  (1888)  35  Fed.  Rep.  752;  McKay «. 
Dibert,  (1881)   5  Fed.  Rep.  587. 

Abandonment.  —  Such  separate  and  dif* 
tinct  invention  must  be  claimed  before  theit 
has  been  an  actual  abandonment.  Sagtf 
Apparatus  Mfg.  Co.  v,  Yaryan  Mfg.  Co* 
(1890)  43  Fed.  Rep.  140;  Westinghouse  Eke- 
trie,  etc.,  Co.  t?.  Dayton  Fan,  etc.,  Co.,  (1901) 
106  Fed.  Rep.  724. 

Intervening  public  rights.  —  A  subsequoit 
patent  for  such  an  invention  will  be  void  if 
the  rights  of  the  public  have  interreoei 
Railway  Register  Mfg.  Co.  v.  Broadway,  ete, 
R.  Co.,   (1886)   26  Fed.  Rep.  522. 


Sec.  4887.  [Patents  for  inventions  previously  paienied  abroad.']  No 
person  otherwise  entitled  thereto  shall  be  debarred  from  receiving  a  patent  for 
his  invention  or  discovery,  nor  shall  any  patent  be  declared  invalid,  by  Tesson 
of  its  having  been  first  patented  or  caused  to  be  patented  by  the  inventor  or  his 
legal  representatives  or  assigns  in  a  foreign  country,  unless  the  application  for 
said  foreign  patent  was  filed  more  than  seven  months  prior  to  the  filing  of  tbe 
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application  in  this  country,  in  which  case  no  patent  shall  be  granted  in  this 
country.      [R.  /S.] 


This  section  was  amended  to  read  as  above 
by  Act  of  March  3,  1897,  ch.  391,  sec.  3,  29 
Stat.  L.  693. 
The  section  originally  read  as  follows: 
''Sec.  4887.  No  person  shall  be  debarred 
from  receiving  a  patent  for  his  invention  or 
discovery,  nor  shall  any  patent  be  declared 
invalid,  by  reason  of  its  having  been  first 
patented  or  caused  to  be  patented  in  a  for- 
eign country,  unless  the  same  has  been  in- 
troduced into  public  use  in  the  United  States 
for  more  than  two  years  prior  to  the  applica- 
tion.    But  every  patent  granted  for  an  in- 


vention which  has  been  previously  patented 
in  a  foreign  country  shall  be  so  limited  as 
to  expire  at  the  same  time  with  the  foreign 
patent,  or,  if  there  be  more  than  one,  at  th* 
same  time  with  the  one  having  the  shortest 
term,  and  in  no  case  shall  it  be  in  force  more 
than  seventeen  years."  Act  of  July  8,  1870, 
ch.  230.  16  SUt.  L.  201. 

Effect  of  amendment.  —  See  note  to  sec. 
4886,  supra. 

Later  amendment.  —  See  Act  of  March  3, 
1003,  ch.  1019,  sec.  1,  32  Stat.  L.  1226, 
given  in  the  Appendix, 


Dbcisions  Construing  Section  4887  Rendebed  Pbiob  to  the  Amendment  of  Mabch  3,  1 897. 


For  an  outline  of  the  history  of  the  legis- 
lation by  Congress  bearing  upon  the  subject 
of  the  limitation  of  the  term  of  American 
patents  by  foreign  patents  previously  granted, 
see  Bate  Refrigerating  Co.  v.  Sulzberger, 
(1895)   157  U.  S.  1. 

Effect  of  previous  Acts.  —  The  effect  of 
sections  16  and  17  of  the  Act  of  March  2, 
1861,  12  Stat  L.  249,  upon  section  6  of 
the  Act  of  March  3,  1839,  5  Stat.  L.  354, 
was  to  give  to  an  American  patent  a  dura- 
tion of  seventeen  years  from  the  date  of 
a  foreign  patent  previously  granted  to  the 
patentee  for  the  same  invention.  Weston  v. 
White,  (1876)  13  Blatchf.  (U.  S.)  364,  29 
Fed.  Cas.  No.  17,458. 

The  meaning  of  this  ssction,  said  Blatch- 
ford,  J.,  ••  is  that  the  United  States  patent 
shall  expire  at  the  same  time  with  the  for- 
eign patent  having  the  shortest  time  to  run 
which  was  granted  before  the  United  States 
patent  was  granted,  and  not  that  it  shall  ex- 
pire at  the  same  time  with  the  foreign  patent 
having  the  shortest  time  to  run  which  was 
granted  before  the  time  when  the  application 
for  the  United  States  patent  was  made." 
Gramme  Electrical  Co.  v,  Amoux,  etc.,  Elec- 
tric Co.,  (1883)  17  Fed.  Rep.  838;  Bate  Re- 
frigerating Co.  V.  Gillett,  (1882)  13  Fed. 
Rep.  553. 

vonstmction  of  first  clause.  —  The  first 
clause  of  the  section,  that  "  no  person  shall 
he  debarred  from  receiving  a  patent  for  his 
invention  •  •  *  by  reason  of  its  having 
been  first  patented  or  caused  to  be  pat- 
ented in  a  foreign  country,"  evidently 
means  that  the  patentee  shall  not  be  de- 
barred from  his  patent  by  reason  of  his 
having  first  patented  or  caused  his  invention 
to  be  patented  in  a  foreign  country.  Hobbs 
t.  Beach.  (1901)  180  U.  &  384,  affirming  (C. 
C.  A.  1899)  92  Fed.  Rep.  146,  reversing  (1897) 
82  Fed.  Rep.  916. 

The  term  **  patentedi"  as  used  in  this  sec- 
tion, does  not  mean  the  preliminary  pro- 
ceedings, but  the  actual  issuance  of  the  pat- 
ent under  seal  of  the  government  speaking 
the  exercise  of  sovereign  will,  investing  the 

IMtentee  with  a  grant  of  a  monopoly. 
Smith  r.  Goodyear  Dental  Vulcanite  Co.,(1876) 
93  U.  &  486;     Edison  Electric  Light  Co.  v. 

Waring  Electric  Co.,  (1894)  59  Fed.  Rep.  358; 

American  Bell  Telephone   Co.   v.   Cushman, 


(1893)  57  Fed.  Rep.  842;  Seibert  Cylinder  Oil 
Co.  V,  William  Powell  Co.,  (1888)  35  Fed. 
Rep.  591;  Emerson  v.  Lippert,  (1887)  31 
Fed.  Rep.  911;  Gold,  etc.,  Tel.  Co.  t?.  Com- 
mercial Telegram  Co.,  (1885)  23  Fed.  Rep. 
340. 

Effect  of  change  of  term.  —  The  change  of 
the  time  from  fourteen  to  seventeen  years 
during  which  the  American  patents  are  to 
run  does  not  repeal  the  condition  that  the 
term  of  the  patent  for  an  invention  which 
had  been  patented  in  a  foreign  country  shall 
commence  to  run  from  the  time  of  publica- 
tion of  the  foreign  patent.  Siemens  v.  Sel- 
lers, (1887)  123  U.  a  276. 

Extent  of  application  of  section.  —  This 
section  applies  to  all  inventions,  irrespective 
of  the  place  of  their  origin,  and  the  term 
"  date  of  invention  "  is  used  without  discrimi- 
nation between  the  classes  of  inventions. 
Welsbach  Light  Co.  v.  American  Incandes- 
cent Lamp  Co.,  (C.  C.  A.  1899)  98  Fed.  Rep. 
613. 

Definite  foreign  patent  necessary.  —  A  for- 
eign patent,  in  the  meaning  of.  this  section, 
must  be  a  definite  patent  granting  a  valu- 
able monopoly  capable  of  being  enforced  at 
law,  and  not  merely  a  provisional  patent 
capable  of  being  converted  into  a  definite  one 
by  further  proceedings.  Societe  Anonyme, 
etc.  V.  General  Electric  Co.,  (1899)  97  Fed. 
Rep.  604. 

Unpatented  foreign  description.  —  "It  is 
only  a  patent  for  an  invention  that  has  been 
previously  actually  patented  in  a  foreign 
country  that  is  limited  by  the  foreign  pat- 
ent. The  description  of  the  invention  in  the 
foreign  patent  might  affect  Cne  validity  of  the 
domestic  one,  and  might  not,  but  would  not 
limit  it."  Holmes  Electric  Protective  Co  f?. 
Metropolitan  Burglar  Alarm  Co.,  (1884)  22 
Fed.  Rep.  341. 

'  Secret  patents.  —  This  rule  is  applicable  to 
secret  patents  as  well  as  to  others.  Gramme 
Electrical  Co.  v.  Arnoux,  etc.,  Electric  Co., 
(1883)  17  Fed.  Rep.  838. 

French  private  patents.  —  This  statute  does 
not  apply  to  French  private  patents.  Brooks 
V.  Norcross,  (1851)  2  Fish.  Pat.  Cas.  661,  4 
Fed.  Cas.  No.  1,957. 

Persons  included.  —  "The  language  of  the 
statute  ♦  ♦  ♦  includes  American  citizens 
as  well  as  foreigners  who   first   take  out  a 
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patent  abroad.  The  term  'patented'  may 
well  be  construed  as  applying  to  foreigners 
obtaining  patents  in  their  own  country,  and 
the  phrase  *  caused  to  be  patented '  to  such 
persons  not  citizens  of  the  same  country,  in- 
cluding Americans,  as  should  cause  their  in- 
ventions to  be  introduced  or  patented  thera 
It  does  not  include  either  foreigners  or  citi- 
zens who  first  obtain  their  patents  in  this 
country."  Bate  Refrigerating  Co.  v,  Sulz- 
berger, (1895)  157  U.  S.  1;  Edison  Electric 
Light  Co.  t?.  U.  S.  Electric  Lighting  Co., 
(1888)  35  Fed.  Rep.  134. 

Foreign  patent  by  same  patentee.  —  The 
provision  that  "every  patent  granted  for  an 
invention  which  has  been  previously  patented 
in  a  foreign  country  shall  be  so  limited  as  to 
expire  at  the  same  time  with  the  foreign  pat- 
ent," obviously  presupposes  that  the  foreign 
patent  shall  have  been  obtained  by  the 
American  patentee  or  with  his  consent. 
Hobbs  V.  Beach,  (1901)  180  U.  S.  384,  aifirm- 
ing  (C.  C.  A.  1899)  92  Fed.  Rep.  146,  (1897) 
82  Fed.  Rep.  916;  Edison  Electric  Light  Co. 
V.  U.  S.  Electric  Lighting  Co.,  (1888)  35  Fed. 
Rep.  134 

Foreign  patent  by  another  patentee. — 
This  section  does  not  apply  to  a  patent  taken 
out  by  another  than  the  patentee  of  the  pat- 
ent whose  term  is  sought  to  be  shortened  and 
without  his  acquiescence  or  consent.  Wilcox, 
etc.,  Sewing-Mach.  Ck).  v.  Industrial  Mfg.  Co., 
(1901)  110  Fed.  Rep.  210. 

Necessity  of  citizenship.  —  It  is  not  neces- 
sary that  the  applicant  for  the  American  pat- 
ent be  an  American  citizen.  Edison  Electric 
Light  Co.  V.  U.  S.  Electric  Lighting  (3Jo., 
(1888)  35  Fed.  Rep.  134. 

Extent  of  difference  necessary  in  patents. 
—  The  difference  between  a  foreign  patent 
and  an  American  patent,  to  prevent  the  ope- 
ration of  this  statute,  must  be  more  than  a 
difference  in  the  words  of  description,  and 
must  be  such  a  difference  that  both  may  be 
patented  in  this  country.  Accumulator  Co. 
V.  Julien  Electric  Co.,  (1893)  67  Fed.  Rep. 
605. 

Identity  determined  by  material  parts.— 
The  identity  of  inventions  patented  required 
by  the  statute  is  of  material  substance  and 
does  not  extend  to  minor  details.  Siemens 
r.  Sellers,  (1887)  123  U.  S.  276;  J.  L.  Matt 
Iron  Works  v.  Henry  McShane  Mfg.  Co., 
(1897)  80  Fed.  Rep.  516. 

The  fact  that  some  slight  modification  in 
the  working  of  the  principle  involved  in  the 
invention  is  made  will  not  exempt  the  patent 
from  the  operation  of  the  statute.  Clark  i?. 
Wilson,  (1886)  28  Fed.  Rep.  95. 

Effect  of  different  term  and  rights  under 
foreign  patent.  —  W^here  exclusive  rights  to 
an  invention  are  granted  for  a  definite  term 
by  a  foreign  country,  the"  fact  that  the  length 
of  the  term  and  the  breadth  of  the  exclusive 
rights  differ  from  those  granted  in  this 
country  does  not  affect  the  operation  of  this 
statute  in  limiting  the  time  in  which  an 
American  patent  expires,  where  substantially 
the  same  invention  has  been  previously  pat- 
ented in  a  foreign  country.  Atlas  Glass  Go, 
V.  Simonds  Mfg.  Co.,  (1900)  102  Fed.  Rep. 
338. 


47 


The  test  of  identity  between  the  fonigii 
and  domestic  patents  may  be  stated  as  M- 
lows:  Is  the  principal  Invention  in  eack, 
is  the  thing  patented  abroad,  the  same  ib 
all  essential  particulars  as  the  thing  pat- 
ented here?  Will  the  home  patent  be  in- 
fringed by  a  structure  made  in  accordanee 
with  the  provisions  of  the  foreign  patent? 
In  cases  where  these  questions  are  answered 
in  the  affirmative  the  United  States  patent 
fails.  Commercial  Mfg.  Co.  v.  Fairbduik 
Canning  Co.,  (1890)  135  U.  S.  176;  Siemens 
17.  Sellers,  (1887)  123  U.  S.  276;  Accumulator 
Co.  V.  Julien  Electric  <3o.,  (1893)  57  Fed.  Bep. 
605;  Brush  Electric  Co.  v.  Electrical  Accmnn- 
lator  Co.,  (1891)  47  Fed.  Rep.  48. 

The  addition  of  new  improvements  not  eos- 
tained  in  the  foreign  patent,  or  the  broadco- 
ing  or  narrowing  of  the  claims  of  an  Ameri- 
can patent,  will  not  prevent  the  operation  of 
the  statute,  as  a  patent  cannot  be  construed 
as  running  partly  from  one  date  and  partlj 
from  another.  Siemens  v.  Sellers,  (1887) 
123  U.  S.  276;  Clark  v.  Wilson,  (1886)  28 
Fed.  Rep.  95;  Holmes  Electric  Protective 
Co.  V.  Metropolitan  Burglar  Alarm  Go, 
(1887)  33  Fed.  Rep.  254;  Accumulator  Co. 
V.  Julien  Electric  Co.,  (1893)  57  Fed.  Rep. 
605;  Brush  Electric  Co.  v.  Electrical  Aoenmn- 
lator  Co.,  (1891)  47  Fed.  Rep.  48. 

Effect  of  restricting  American  patcot  — 
If  a  patent  when  granted  covers  an  inventioD 
which  has  previously  been  covered  by  a  for- 
eign patent,  it  expires  with  the  foreign  pat- 
ent, notwithstanding  the  fact  that  it  hii 
subsequently  been  pared  down  to  cover  onlj 
one  method  of  practicing  the  invention,  or 
restricted  to  a  single  claim.  Aocunralator 
Co.  V,  Julien  Electric  Co.,  (1893)  57  Fed. 
Rep.  605. 

Public  use  with  inventor's  consent. — If  no 
other  disability  prevent,  an  inventor  mtj 
obtain  a  patent  of  the  United  States  for  as 
invention  made  and  previously  patented  in  a 
foreign  country  unless  the  same  has  been  in- 
troduced into  public  use  in  the  United  States 
for  more  than  two  years  prior  to  the  appli- 
cation, and  it  is  not  necessary  that  the  in- 
troduction shall  have  been  made  with  the 
consent  of  the  inventor.    Andrews  r.  HoTcy, 

(1887)  123  U.  S.  267;    Andrews  r.  HoTey, 

(1888)  124  U.  S.  694;  Welsbach  Light  Co.r. 
American  Incandescent  Lamp  Co.,(C.  C.  A. 
1899)  98  Fed.  Rep.  613. 

Knowledge  previous  to  date  of  inventioa.— 
The  language  of  the  section  refers  to  the 
actual  and  not  the  artificial  date,  and  vhfli 
there  is  no  contest  between  inventors,  if 
knowledge  in  this  country  did  not  precede 
the  actual  date  of  the  invention,  unless  \i 
had  been  in  this  country  for  two  years  before 
the  application,  the  inventor  is  entitled  to 
a  patent.  Hanifen  v.  E.  H.  Godshalk  Ox, 
(1896)  78  Fed.  Rep.  811;  Hanifen  r.  Priw, 
(1899)  96  Fed.  Rep.  435;  Welsbach  Light  Co. 
V,  American  Incandescent  Lamp  Co.,  (C.  C.A. 
1899)   98  Fed.  Rep.  613. 

Date  of  grant  determines  term.  —  TheiUt- 
ute  refers  to  the  patents  granted  and  not  to 
applications  for  patents,  and  the  date  of  ft 
United  States  patent  in  determining  whether 
a  foreign  patent  had  been  previously  issued 
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IB  the  date  of  its  issue  and  not  the  date  of 
its  application;  therefore  the  Act  includes  a 
foreign  patent  granted  after  the  application 
but  before  the  issuance  of  a  domestic  patent. 
Bate  Refrigerating  Co.  v.  Sulzberger,  (1896) 
157  U.  S.  1,  affirming  (1893)  56  Fed.  Rep. 
713;  Bate  Refrigerating  Co.  v.  Gillett,  (1887) 
31  Fed.  Rep.  809;  Edison  Electric  Light  Co. 
V.  U.  S.  Electric  Lighting  Co.,  (1888)  35 
Fed.  Rep.  134;  Seibert  Cylinder  Oil  Co.  t?. 
William  Powell  Co.,  (1888)  35  Fed.  Rep. 
591;  Accumulator  Co.  v.  Julien  Electric  Co., 
(1893)  57  Fed.  Rep.  605;  American  Bell  Tel- 
ephone Co.  V.  Cushman,  (1893)  57  Fed.  Rep. 
842. 

When  invention  patented  abroad.  —  The  in- 
vention is  not  patented  abroad  before  the 
actual  sealing  and  issuance  of  the  patent. 
Edison  Electric  Light  Co.  v.  Waring  Electric 
Co.,  (1894)  59  Fed.  Rep.  358;  American  Bell 
Telephone  Co.  v.  Cushman,  (1893)  57  Fed. 
Rep.  842. 

Antedating  of  foreign  patent.  —  The  life  of 
the  United  States  patent  issued  before  the 
sealing  of  the  foreign  patent  may  not  be 
abridged  by  an  antedating  of  the  latter. 
(Sold,  etc.,  Tel.  Co.  i;.  Commercial  Telegram 
Co.,  (1885)  23  Fed.  Rep.  340;  Emerson  17. 
yppert,  (1887)  31  Fed.  Rep.  911;  Seibert 
Cylinder  Oil  Co.  v.  William  Powell  Co., 
(1888)   35  Fed.  Rep.  591. 

Abridging  or  lengthening  foreign  patent.  — 
The  life  of  the  domestic  patent  is  measured 
by  the  actual  duration  of  the  foreign  patent 
and  may  be  abridged  as  well  as  lengthened 
by  circumstances  which  operate  under  the 
foreign  law  to  abridge  or  lengthen  the  for- 
eign monopoly.  Huber  v.  N.  O.  Nelson  Mfg. 
Co.,  (1889)  38  Fed.  Rep.  830;  Bate  Re- 
frigerating Co.  V.  Hammond,  (1889)  129  U. 
S.  151. 

Effect  of  foreign  extensions.  —  If  a  foreign 
patent  is  granted  for  a  certain  period,  with 
the  right  to  the  patentee  to  have  it  extended 
for  an  aaditional  period  at  his  option,  and 
it  is  subsequently  extended,  the  United  States 
patent  will  continue  in  force  during  such  ex- 
tended period,  but  cannot  be  extended  beyond 
the  seventeen  year  limit.  Such  extended 
term  of  the  foreign  patent  is  merely  a  con- 
tinuation constituting  one  term  for  the  entire 
period.  Edison  Electric  Light  Co.  v.  Perkins 
Electric  Lamp  Co.,  (1890)  42  Fed.  Rep.  327; 
Consolidated  Roller-Mill  Co.  v.  Walker, 
(1890)  43  Fed.  Rep.  575;  Edison  Electric 
Light  Co.  V.  U.  S.  Electric  Lighting  Co.,  (C. 
C.  A.  1892)  52  Fed.  Rep.  300;  Bate  Re- 
frigerating Co.  r.  Hammond,  (1889)  129  U. 
S.  151.  Overruling  in  efFect  Reissner  v. 
Sharp,  (1879)  16  Blatcbf.  (U.  S.)  383;  Bate 
Refrigerating  Co.  v,  Gillett,  (1882)  13  Fed. 
Rep.  553. 

The  capacity  which  a  foreign  patent  may 
have  of  being  prolonged  so  as  to  have  a  dura- 
tion of  a  certain  number  of  years  is  not 
equivalent  to  having  a  term  of  that  length 
where  the  patent  is  granted  for  one  year  and 
then  is  prolonged  so  as  to  expire  before  the 
«nd  of  such  number  of  years.  Gramme 
Electrical  Co.  v.  Amoux,  etc..  Electric  Co., 
(1883)  17  Fed.  Rep.  838. 
Actual    extension    necessary.  —  The    mere 
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fact  that  a  foreign  patent  may  be  extended 
will  not,  unless  it  is  actually  extended,  ex- 
tend the  American  patent.  Accumulator  Co. 
V.  Julien  Electric  Co.,  (1893)  57  Fed.  Rep. 
605. 

Extension  by  special  Act.  —  Where  a  for- 
eign patent  is  specially  extended  beyond  its 
original  term  by  legislative  act  or  royal 
favor  the  American  patent  will  not  be  corre- 
spondingly prolonged,  but  will  expire  with 
the  period  originally  limited.  Henry  v. 
Providence  Tool  Co.,  (1878)  3  B.  &  A.  Pat. 
Cas.  501,  11  Fed.  Cas.  No.  6,384. 

Under  Canadian  statute.  —  Where,  by  the 
Canadian  statute,  the  extension  of  the  patent 
for  Canada  was  a  matter  entirely  of  right,  at 
the  option  of  the  patentee,  on  his  payment  of 
a  required  fee,  and  where  the  fifteen  years' 
term  of  the  Canadian  patent  has  been  eon- 
tinuous  and  without  interruption,  the  United 
States  patent  does  not  expire  before  the  end 
of  the  fifteen  years  duration  of  the  Canadian 
patent.  Bate  Refrigerating  Co.  v.  Ham* 
mond,  (1889)   129  U.  S.  151. 

It  was  held,  however,  that  when  a  Canadian 
patent  was  extended  for  only  one  of  the  two 
possible  periods  the  corresponding  United 
States  patent  terminated  at  the  end  of  such 
extended  period  along  with  the  Canadian. 
Bonsack  Mach.  Co.  v.  Smith,  (1895)  70  Fed, 
Rep.  383. 

Effect  of  lapsed  foreign  patent.  —  If  there 
is  no  such  foreign  patent  in  force  when  th% 
American  patent  issues,  but  if  a  foreign  pat' 
ent  has  been  heretofore  granted  for  the  in- 
vention and  it  has  lapsed  and  become  void, 
there  is  no  authority  in  law  for  the  American 
grant.  Huber  v.  Nelson  Mfg.  Co.,  (1893) 
148  U.  S.  270,  affirming  (1889)  38  Fed.  Rep. 
830. 

The  delay  in  applying  for  the  United 
States  patent  until  after  the  foreign  patent 
expired  amounted  to  an  abandonment  of  the 
right  of  a  United  States  patent.  Huber  v. 
Nelson  Mfg.  Co.,  (1893)   148  U.  S.  270. 

Lapse  of  foreign  patent  by  condition  sub- 
sequent.—  "There  is  nothing  in  the  statute 
which  admits  of  the  view  that  the  duration 
of  the  United  States  patent  is  to  be  limited 
by  anything  but  the  duration  of  the  legal 
term  of  the  foreign  patent  in  force  at  the 
time  of  the  issuing  of  the  United  States 
patent,  or  that  it  is  to  be  limited  by  any 
lapsing  or  forfeiture  of  any  portion  of  the 
term  of  such  foreign  patent,  by  means  of  the 
operation  of  a  condition  subsequent,  accord- 
ing to  the  foreign  statute."  Pohl  v.  Anchor 
Brewing  Co.,  (1890)  134  U.  S.  381;  Wels- 
bach  Light  Co.  v.  Apollo  Incandescent  Gas- 
light Co.,  (C.  C.  A.  1899)  96  Fed.  Rep.  332; 
Diamond  Match  Co.  v.  Adirondack  Match 
Co.,  (1895)  65  Fed.  Rep.  803;  Pohl  v,  Hey- 
man,  (1893)  58  Fed.  Rep.  568;  Paillard  V. 
Bruno,  (1886)  29  Fed.  Rep.  864;  Bate  Re- 
frigerating Co.  V.  Gillett,  (1884)  20  Fed.  Rep. 
192. 

Previous  foreign  patent  declared  void. — 
A  patent  previously  taken  out  in  a  foreign 
country  and  thereafter  declared  void  ah 
initio  does  not  affect  a  subsequently  granted 
American  patent,  but  will  be  treated  as 
though  it  had  never  existed.     Bate  Refriger* 
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ating  Ck>.  v,  Gillett,  (1884)  20  Fed.  Rep. 
192. 

Foreign  patent  broadened  by  construction. 
- —  If  convinced  that  the  inventor  did  not  in- 
tend to  patent  the  invention  abroad,  the 
court  should  not  by  construction  broaden  the 
language  of  the  foreign  patent  so  as  to  de- 
stroy the  domestic  patent,  when  that  lan- 
guage is  capable  of  a  construction  which  per- 
mits the  domestic  patent  to  live.  Brush 
Electric  Co.  v.  Electrical  Accumulator  Co., 
(1891)    47  Fed.  Rep.  48. 

Duty  of  commissioner.  —  The  commissioner 
of  patents,  where  a  foreign  patent  has  been 
granted  for  the  same  subject-matter  as  a 
domestic  patent,  is  expressly  required  to 
limit  the  term  of  the  domestic  patent  in  ac- 
cordance with  this  section.  Bate  Refrigerat- 
ing Co.  V,  Gillett,  (1882)  13  Fed.  Rep.  553. 

Statement  of  limitation.  —  While  it  may 
be  proper  in  a  case  where  the  date  of  a  for- 
eign patent  issued  prior  to  the  granting  of  a 
United  States  patent  to  some  patentee  for  the 
same  invention  is  made  known  to  the  patent 
office  prior  to  the  granting  of  the  United 
States  patent,  to  insert  in  that  patent  a  state- 
ment of  the  limitation  of  its  duration,  in  ac- 
cordance with  the  duration  of  the  foreign 
patent,  it  does  not  affect  the  validity  of  the 
United  States  patent,  if  such  limitation  is 
not  contained  on  its  face.  Bate  Refrigerat- 
ing Co.  V.  Hammond,  (1889)   129  U.  S.  151. 

A   patent   is  not  void   because  it   is  not 


limited  upon  its  face  at  the  time  of  the  ex- 
piration of  a  foreign  patent  for  the  same 
invention,  and  this  section  is  not  to  be  oon 
strued  as  requiring  the  limitation  to  be  ex- 
pressed in  the  patent,  but  merely  as  control- 
ling the  effect  or  duration  of  the  grant 
Canan  v.  Pound  Mfg.  Co.,  (1885)  23  Fed. 
Rep.  185. 

Statement  of  date  of  expiration.— It  is 
not  necessary  that  the  American  patent 
should  contain  the  date  of  expiration  of  tlie 
foreign  patent;  that  date  is  no  part  of  a 
domestic  patent,  but  merely  by  force  of  stat- 
ute limits  its  term.  Telephone  Cases. 
(1887)  126  U.  S.  1;  O'Reilly  v,  Morst 
(1853)  15  How.  (U.  S.)  62;  Edison  Electric 
Light  Co.  V,  U.  S.  Electric  Lighting  Co.,  (C, 
C.  A.  1892)  62  Fed.  Rep.  300. 

Estoppel  of  patentee.  —  A  patentee  having 
unnecessarily  amended  the  date  of  his  United 
States  patent  to  correspond  with  that  of  his 
foreign  patent  is  estopped  to  question  the 
validity  of  the  amendment  as  against  one 
relying  upon  his  action  and  investing  monej 
upon  the  faith  of  it.  Telephone  Cases. 
(1887)  126  U.  S.  572;  Edison  Electric  Lii^ht 
Co.  V.  Buckeye  Electric  Co.,  (1894)  59  Fed. 
Rep.,  691. 

Under  such  conditions,  however,  the  pat- 
entee will  not  be  estopped  to  claim  the  fall 
term  of  the  original  patent.  Edison  Elec- 
tric Light  Co.  V,  Bloomingdale,  (1894)  65 
Fed.  Rep.  212. 


Sec.  4888.  IRequisUes  of  application,  description,  specification,  and 
claim.~\  Before  any  inventor  or  discoverer  shall  receive  a  patent  for  hia  inven- 
tion or  discovery,  he  shall  make  application  therefor,  in  writing,  to  the  Com- 
missioner of  Patents,  and  shall  file  in  the  Patent-Office  a  written  description 
of  the  same,  and  of  the  manner  and  process  of  making,  constructing,  compound- 
ing, and  using  it,  in  such  full,  clear,  concise,  and  exact  terms  as  to  enable  anj 
person  skilled  in  the  art  or  science  to  which  it  appertains,  or  with  which  it  is 
most  nearly  connected,  to  make,  construct,  compound,  and  use  the  same ;  and 
in  case  of  a  machine,  he  shall  explain  the  principle  thereof,  and  the  best  mode 
in  which  he  has  contemplated  applying  that  principle,  so  as  to  distinguish  it 
from  other  inventions ;  and  he  shall  particularly  point  out  and  distinctly  claim 
the  part,  improvement,  or  combination  which  he  claims  as  his  invention  or  dis- 
covery. The  specification  and  claim  shall  be  signed  by  the  inventor  and 
attested  by  two  witnesses.      [R,  /S.] 

West  Bradley,  etc.,  Mfg.  Co.,  (1884)  111  U. 
S.  490;  Railway  Register  Mfg.  Co.  v.  Broad- 
way, etc.,  R.  Co..  (1886)  26  Fed.  Rep.  522. 

A  proper  petition  is  necessary  to  the  grant 
of  a  valid  patent.  Hogg  r.  Emerson,  (1848) 
6  How.  (U.  S.)  437. 

Conformity  to  law.  —  An  application  for  a 
patent  must  conform  in  all  respects  to  the 
requirements  of  the  law  or  the  patent  ^ranted 
thereon  will  be  void.  Eagleton  Mfg.  Co.  t?. 
West  Bradley,  etc.,  Mfg.  Co.,  (1884)  HI  U. 
S.  490;  In  re  Drawbaugh,  (1896)  9  App.  Gas. 
(D.  C.)   219. 

A  petition  is  merely  formal  and  does  not 
describe  the  invention  in  any  way  except  by 
referring  to  the  specifications.  Hogg  9. 
Emerson,  (1848)   6  How.  (U.  S.)  480. 

Where   and   when  filed.  —  An  application 
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Act  of  July  8,  1870,  ch.  230,  16  Stat;  L. 
201. 

NOTES  ON  R.  S.  SECTION  4888. 

I.  Applications,  p.  472. 
II.  Specifications  and  description,  p.   473. 
HI.  Claims,  p.  478. 

I.  Applications. 

Conditions  precedent.  —  Requirements  of 
this  kind,  in  cases  where  they  apply,  may  be 
regarded  as  conditions  precedent  to  the  right 
of  the  commissioner  to  grant  such  an  appli- 
cation.    Parks  V,  Booth,  (1880)  102  U.  S.  96. 

The  authority  to  grant  a  patent  appears  to 
depend  on  an  application  made  nnd  pending 
for   that    purpose.      Eagleton    ^Mfg.    Co.    v. 
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must  be  filed  with  the  commissioner  of  pat- 
ents, and  it  will  be  deemed  filed  when  pre- 
sented to  him  and  not  before.  Uenrv  v, 
Francestown  Soap-stone  Stove  Co.,  (1880) 
5  B.  &  A.  Pat.  Caa.  108;  Graham  v.  McCor- 
mick,  (1880)  5  B.  &  A.  Pat.  Cas.  244;  Hoe 
r.  Cottrell,  (1880)  5  B.  &  A.  Pat.  Caa. 
256. 

Filed  with  acting  commissioner.  —  An  ap- 
plication is  properly  before  the  commissioner 
wh«n  filed  with  the  acting  commissioner  and 
the  fee  paid.  Patent  Coni'r  v.  Whiteley, 
(1866)  4  Wall.   (U.  S.)    522. 

Parts  filed  separately.  —  It  is  not  necessary 
to  file  all  the  parts  of  an  application  at  one 
time,  but  until  all  the  parts  have  been  re- 
ceived the  application  will  not  be  considered 
filed.  Henry  v.  Francestown  Soap-stone 
Stove  Co.,  (1880)  6  B.  &  A.  Pat.  Cas.  108; 
Draper  v.  Wattles,  (1878)  3  B.  &  A.  Pat. 
Caa.  618. 

II.  Specifications  and  Description. 

The  object  of  the  specification  is  to  apprise 
the  public  of  what  the  patentee  claims  aa  his 
own,  the  courta  of  what  they  are  called  upon 
to  construe,  and  competing  manufacturers 
and  dealera  of  exactly  what  they  are  bound 
to  avoid.  Grant  v.  Raymond,  (1832)  6  Pet. 
(U.  S.)  218;  Incandeacent  Lamp  Patent, 
(1895)  159  U.  S.  465. 

An  exact  description  of  an  invention  ia 
requisite  for  three  purposes:  that  the  gov- 
ernment may  know  what  they  have  granted, 
and  what  will  become  public  property  when 
the  patent  expiree;  that  the  licensee  may 
know  how  to  use  and  practice  the  invention 
during  the  term  of  the  patent;  that  subse- 
quent inventors  may  know  what  portion  of 
the  field  of  invention  has  been  occupied. 
Tucker  r.  Tucker  Mfg.  Co.,  (1876)  4  Cliff. 
(U.  S.)  397,  24  Fed.  Caa.  No.  14,227. 

Indndes  daim.  —  The  specification  includes 
the  claim  aa  a  part  thereof.  Wilson  t\  Coon, 
(1880)  18  Blatchf.  (U.  S.)  532;  Badiache 
Anilin.  etc.,  Fabrik  v,  Higgins,  (1878)  15 
Blatchf.  (U.  S.)  290. 

Sufficiency  of  specifications.  —  The  specifi- 
cationa  and  description  of  a  patent  must  be 
made  and  filed  in  the  patent  office  and  they 
must  contain  such  •description  of  the  manner 
and  process  of  making,  compounding,  and  using 
the  invention,  in  such  full,  clear,  concise,  and 
exact  terms  that  any  one  skilled  in  the  art  or 
.science  to  which  it  is  related  or  with  which  rt  is 
most  nearly  connected  could  make,  compound, 
or  use  the  same.  Lowell  i?.  Lewis,  (1817) 
1  Mason  (U.  S.)  182;  Brooks  v,  Jenkina. 
(1844)  3  McLean,  (U.  S.)  432;  Wintermute 
f.  Redington,  (1856)  1  Fish.  Pat.  Cas.  239; 
Page  r.  Ferry,  (1857)  1  Fish.  Pat.  Cas.  298: 
Seymour  r.  Osborne,  (1869)  3  Fish.  Pat.  Cas. 
555;  Teese  v.  Phelps,  (1855)  McAll.  (U.  S.) 
48;  Westlake  v.  Carter,  (1873)  6  Fish.  Pat. 
Cas.  519;  Smith  r.  Prior,  (1873)  2  Sawy. 
(U.S.)  461;  Tilghman  r.  Mitchell,  (1871) 
4  Pish.  Pat.  Cas.  599;  Magic  Ruffle  Co.  v, 
Douglas,  (1863)  2  Fish.  Pat.  Cas.  330;  Singer 
f.  Walmsley,  (1860)  1  Fish.  Pat.  Cas.  558; 
Hovey  r.  Stevens,  (1846)  2  Robb  Pat.  Cas. 
W;  Gray  v.  James,    (1817)    Pet.    (C.   C.) 


394;  Judson  r.  Moore,  (1859)  1  Bond  (U.S.) 
285;  Wayne  t?.  Holmes,  (1856)  1  Bond  (U. 
S.)  27;  Winana  v,  Schenectady,  etc.,  R.  Co., 
(1851)  2  Blatchf.  (U.  S.)  279;  Grant  v.  Ray- 
mond, (1832)  6  Pet.  (U.  S.)  218;  Downton 
V.  Yaeger  Milling  Co.,  (1880)  1  Fed.  Rep. 
199;  Schneider  v.  Thill,  (1880)  5  B.  &  A. 
Pat.  Cas.  565;  Stilwell,  etc.,  Mfg.  CJo.  r. 
Cincinnati  Gaslight,  etc.,  Co.,  (1875)  1  B.  & 
A.  Pat.  Cas.  610;  Badische  Anilin,  etc., 
Fabrik  v,  Higgin,  (1878)  15  Blatchf.  (U.  S.) 
290;  Hogg  V.  Emerson,  (1848)  6  How.  (U.  S.) 
485;  Woodworth  t?.  Wilson,  (1846)  4  How. 
(U.  S.)  712;  Gill  v.  Wells,  (1874)  22  Wall. 
(U.  S.)  1;  Seymour  v.  Osborne,  (1870)  11 
Wall.  (U.  S.)  516;  Parka  r.  Booth,  (1880) 
102  U.  S.  101;  Bates  v.  Coe,  (1878)  98  U.  S. 
34;  Dunbar  v.  Myers,  (1876)  94  U.  S.  196; 
Hensel-Colladay  Co.  v.  Rosenau,  (1901)  105 
Fed.  Rep.  968;  Webster  Loom  Co.  v.  Higgins, 
(1881)  105  U.  S.  580;  Shive  v,  Keyatone 
Standard  Watch  Co.,  (1890)  41  Fed.  Rep. 
434;  Pullman  Palace  Car  Co.  v.  Wagner  Pal- 
ace Car  Co.,  (1889)  38  Fed.  Rep.  416;  Lib- 
bey  V.  Mt.  Waahington  Glaaa  Co.,  (1886) 
26  Fed.  Rep.  757;  Phillips  v.  Risaer,  (1885) 
26  Fed.  Rep'.  308;  Wyeth  t;.  Stone,  (1840) 
1  Story  (U.  S.)  273,  30  Fed.  Cas.  No.  18,107; 
Wayne  v.  Holmes,  (1856)  1  Bond  (U.  S.)  27, 
2C  Fed.  Caa.  No.  17,303;  Sullivan  v.  Redfield, 
(1825)  1  Paine  (U.  S.)  441,  23  Fed.  Caa.  No. 
13,597;  Page  v.  Ferry,  (1857)  1  Fiah.  Pat. 
Caa.  298,  18  Fed.  Cas.  No.  10,662;  Mabie  t?. 
Haskell,  (1865)  2  Cliff.  (U.  S.)  607,  15  Fed. 
Cas.  No.  8,853;  Burrows  r.  Wetherill,  (1854) 
MacA.  Pat.  Cas.  315,  4  Fed.  Cas.  No.  2,208. 

"  Whoever  discovers  that  a  certain  useful 
result  will  be  produced  in  any  art,  machine, 
manufacture,  or  composition  of  matter  by  the 
use  of  certain  means,  is  entitled  to  a  patent 
for  it,  provided  he  specifies  the  means  he 
uses  in  a  manner  so  full  and  exact  that  any 
one  skilled  in  the  science  to  which  it  ap- 
pertains can,  by  using  the  means  he  specifies 
without  any  addition  to  or  subtraction  from 
them,  produce  precisely  the  result  he  de- 
acribes.'"  O'Reilly  v.  Morse,  (1853)  15  How. 
(U.  S.)  119;  Brush  Electric  Co.  v.  Electric 
Imp.  Co.,   (1892)   52  Fed.  Rep.  965. 

Without  further  experiment.  —  A  specifica- 
tion must  be  so  clear  and  exact  that  any  per- 
son skilled  in  the  art  can  construct  the  same 
without  further  experiment  or  invention. 
Tyler  v.  Boston,  (1868)  7  Wall.  (U.  S.) 
330;  Howard  v.  Detroit  Stove  Works,  (1893) 
150  U.  S.  167;  Badische  Anilin,  etc.,  Fabrik 
t?.  Kalle,  (1899)  94  Fed.  Rep.  167;  Lock- 
wood  V.  Faber,  (1886)  27  Fed.  Rep.  63. 

A  spccifleation  is  not  sufficiently  clear 
which  requires  experiment  and  the  solution 
of  a  problem  before  the  device  can  be  con- 
structed. Webster  Loom  Co.  v.  Higgins, 
(1881)   105  U.  S.  580. 

Vague  and  uncertain  description.  —  If  the 
description  be  so  vague  and  uncertain  that 
no  one  can  tell  except  by  independent  experi- 
ments, how  to  construct  the  patented  divice 
the  patent  is  void.  Incandescent  Lamp  Pat- 
ent, (1895)  159  U.  S.  465;  De  Lamar  v.  De 
Lamar  Min.  Co.,  (C.  C.  A.  1902)  117  Fed. 
Rep.  240,  affirming  (1901)  110  Fed.  Rep. 
538. 
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Description  read  with  rest  of  specification. 
—  A  description  uncertain  or  indefinite  when 
considered  alone,  but  not  inconsistent  with 
tlie  claims,  may  be  rendered  certain  and  suf- 
ficient to  meet  the  requirements  of  the  stat- 
ute by  reading  the  whole  specification  to- 
gether. Battin  v,  Taggert,  (1854)  17  How. 
(U.  S.)  74;  Corn-Planter  Patent,  (1874)  23 
Wall.  (U.  S.)  181;  Carver  v.  Braintree  Mfg. 
Co.,  (1843)  2  Story  (U.  S.)  432;  Howes  t\ 
Nutes,  (1870)  4  CliflT.  (U.  S.)  173,  12  Fed. 
Cas.  No.  6,790;  Ryan  t?.  Goodwin,  (1839)  3 
Sumn.  (U.  S.)  514,  21  Fed.  Cas.  No.  12,186; 
Myers  v.  Frame,  (1871)  8  Blatchf.  (U.  S.) 
446,  17  Fed.  Cas.  No.  9,991;  Parker  v.  Stiles, 
(1849)  5  McLean  (U.  S.)  44,  18  Fed.  Cas. 
No.  10,749;  Lowell  r.  Lewis,  (1817)  1  Mason 
(U.  S.)  182,  15  Fed.  Cas.  No.  8,568;  Electric 
Smelting,  etc.,  Co.  t?.  Carborundum  Co.,  (C. 
C.  A.  1900)   102  Fed.  Rep.  618. 

Invention  distinguished.  —  Sufficiency  of 
description  to  distinguish  the  invention  from 
all  others  is  necessary.  In  re  Davis,  (1859) 
MacA.  Pat.  Cas.  628,  7  Fed.  Cas.  No.  3,617; 
Brooks  V.  Jenkins,  (1844)  3  McLean  (U.  S.) 
432,  4  Fed.  Cas.  No.  1,953;  Bray  r.  Harts- 
horn, (1860)  1  Cliff.  (U.  S.)  538,  4  Fed. 
Cas.  No.  1,820;  Brown  17.  Hall,  (1869)  6 
Blatchf.   (U.  S.)   401,  4  Fed.  Cas.  No.  2,008. 

Effect  of  insufficient  description.  —  If  the 
description  is  not  sufficient,  full,  definite,  and 
specific  the  patent  is  void.  Brooks  v,  Jen- 
kins, (1844)  3  McLean  (U.  S.)  432;  Dixon 
V.  Moyer,  (1821)  4  Wash.  (U.  S.)  68;  Head 
V.  Stevens,  (1838)  19  Wend.  (N.  Y.)  411; 
Wheeler  v.  Clipper  Mower,  etc.,  Co.,  (1872) 
10  Blatchf.  (U.  S.)  181;  Grant  v.  Raymond, 
(1832)  6  Pet.  (U.  S.)  218;  Mitchell  t;. 
Tilghman,  (1873)  19  Wall.  (U.  S.)  287; 
Seymour  v.  Osborne,  (1870)  11  Wall.  (U. 
S.)  541;  Incandescent  Lamp  Patent,  (1895) 
159  U.  S.  465;  Howard  v.  Detroit  Stove 
Works,  (1893)  150  U.  S.  164;  Celluloid  Mfg. 
Co.  t?.  Russell,  (1889)  37  Fed.  Rep.  676; 
Whittemore  v.  Cutter,  (1813)  1  Gall.  (U. 
S.)  429,  29  Fed.  Cas.  No.  17,600;  Whitney  v. 
Carter,  (181(T)  Fess.  Pat.  130,  29  Fed.  Cas. 
No.  17,583;  Parker  t?.  Stiles,  (1849)  5  Mc- 
Lean (U.  S.)  44,  18  Fed.  Ca's.  No.  10,749; 
Park  V.  Little,  (1813)  3  Wash.  (U.  S.)  198, 
18  Fed.  Cas.  No.  10,715;  Parham  v.  Ameri- 
can Buttonhole,  etc.,  Mach.  Co.,  (1871)  4 
Fish.  Pat.  Cas.  468,  18  Fed.  Cas.  No.  10,713; 
Lowell  V.  Lewis,  (1817)  1  Mason  (U.  S.) 
182,  15  Fed.  Cas.  No.  8,568;  Gray  r.  James, 
(1817)    Pet.    (C.  C.)    394,   10  Fed.  Cas.  No. 

5,718;  Grant  v. ,  (1829)  10  Fed.  Cas.  No. 

5,701;  Blake  v.  Stafford,  (1868)  6  Blatchf. 
(U.  S.)  195,  3  Fed.  Caa.  No.  1,504;  Aultman 
t?.  Holley,  (1873)   11  Blatchf.   (U.  S.)  317. 

An  immaterial  defect,  however,  in  a  de- 
scription ia  not  sufficient  to  invalidate  a 
patent.  Aultman  v,  Holley,  (1873)  11 
Blatchf.  (U.  S.)  317;  Blanchard's  Gun-Stock 
Turning  Factory  v.  Warner,  (1848),  1 
Blatchf.  (U.  S.)  258;  Swift  v.  Whisen, 
(1867)  2  Bond  (U.  S.)  115;  Tilghman  V. 
Werks,  (1862)  1  Bond  (U.  S.)  511;  Com- 
Planter  Patent,  (1874)  23  Wall.  (U.  S.) 
181;  Fames  v.  Cook,  (1860)  2  Fish.  Pat. 
Cas.  146;  Hovey  v.  Stevens,  (1848)  3  Woodb. 
*  M.    (U.  S.)    17,  2  Robb    Pat.   Cas.   567; 


WyetJ»  :^.  Stone,  (1^40)  1  Story  (U.  6.)  273, 
30  ?ed.  Cas.  No.  18,107;  Whitney  v.  Carter, 
(1810)  Fess.  Pat.  130,  29  Fed.  Gas.  Xo. 
17,583;  Singer  v.  Walmsley,  (1860)  1  Fish. 
Pat.  Cas.  558,  22  Fed.  Cas.  No.  12,900; 
Kneass  t?.  Schuylkill  Bank,  (1820)  4  Wash. 
(U.  S.)  9,  14  Fed.  Cas.  No.  7,875;  Adams 
t?.  Joliet  Mfg.  Co.,  (1877)  3  B.  A  A.  Pat 
Cas.  1,  1  Fed.  Cas.  No.  56;  Michaelis  r. 
Roessler,  (1888)  34  Fed.  Rep.  325;  Ligowski 
Clay-Pigeon  Co.  v.  American  Clay- Bird  Co., 
(1888)   34  Fed.  Rep.  328. 

Determination  of  sufficiency.  —  A  suffi- 
ciency of  a  specification  is  to  be  determined 
by  reading  it  in  connection  with  the  prior 
state    of   the    art.       Lawther    r.    Hamilton, 

(1888)  124  U.  S.  1;  Tompkins  v.  Gage, 
(1865)  5  Blatchf.  (U.  S.)  268,  24  Fed.  Caa. 
No.  14,088. 

The  essential  features  of  an  invention 
which  are  necessary  to  the  accomplishmeot 
of  the  desired  result  of  that  invention  most 
be  described  in  the  specification.  Howard  r. 
Detroit  Stove  Works,  (1893)  150  U.  S.  164; 
Russell  V.  Dodge,  (1876)  93  U.  S.  460; 
Sewall  V.  Jones,  (1875)  91  U.  S.  171;  Miller 
r.  Mawhinney  Last  Co.,  (C.  C.  A.  1900)  105 
Fed.  Rep.  523;  Carr  t?.  Rice,  (1856)  1  Fish. 
Pat.  Cas.  198,  5  Fed.  Cas.  No.  2,440;  Bany 
t7.  Gugenheim,  (1872)  5  Fish.  Pat.  Cas.  452. 
2  Fed.  Cas.  No.  1,061. 

Well-known  things.  —  The  description  need 
not  contain  what  is  well  known  and  in  com- 
mon use  by  those  skilled  in  the  art.  Hogg 
V.  Emerson,  (1848)  6  How.  (U.  S.)  437: 
Brooks  v.  Jenkins,  (1844)  3  McLean  (U.S.) 
432 ;  Dorsey  Harvester  Rievolving-Rake  Co.  r. 
Marsh,  (1873)  6  Fish.  Pat.  Cas.  387;  La- 
lance,  etc.,  Mfg.  Co.  r.  Habermann  Mfg.  Ca, 
(1892)  53  Fed.  Rep.  375;  Edison  Electric 
Light  Co.  V.  U.  S.  Electric  Lighting  Co..  (C. 
C.  A.  1892)  52  Fed.  Rep.  300;  Shive  p.  Key- 
stone Standard  Watch  Co.,  (1890)  41  Fed. 
Rep.    434;    Celluloid    Mfg.    Co.    v.    RusselL 

(1889)  37  Fed.  Rep.  676;  Kneass  v,  Schuyl- 
kill Bank,  (1820)  4  Wash.  (U.  S.)  9.  14 
Fed.  Cas.  No.  7,875;  Gibbs  v.  Ellithorp, 
(1859)  MacA.  Pat.  Cas.  702,  10  Fed.  Qu, 
No.  5,383. 

The  kind  of  power  to  be  employed  or  the 
means  of  employing  it  need  not  be  described. 
Carr  v.  Rice,  (1856)  1  Fish.  Pat.  Cas.  198; 
Waterbury  Brass  Co.  r.  Miller,  (1871)  9 
Blatchf.  (U.  S.)  77;  Lippincott  v.  Kelly, 
(1844)  1  West.  L.  J.  513,  15  Fed.  Cas.  No. 
8,381. 

Sufficient  description  to  construct  by  ordi- 
nary skill.  —  Where  a  description  is  such  thit 
by  the  exercise  of  ordinary  mechanical  skill 
and  judgment  the  invention  can  be  constmcted 
and  put  into  use  by  it,  that  is  suiBcieot 
Moncev.  Adams,  (1874)  12  Blatchf.  (U.S.) 
7;  Mowry  t?.  Whitney,  (1872)  5  Fish.  Pat 
Cas.  513;  Swift  v.  Whisen.  (1867)  3  Fish. 
Pat.  Cas.  343;  Judson  f?.  Moore,  (1859)  1 
Bond  (U.  S.)  285;  Page  v.  Ferry,  (1857)  1 
Fish.  Pat.  Cas.  298;  Kneass  v.  SchuyUdll 
Bank,  (1820)  4  Wash.  (U.  S.)  9;  Pearce  f. 
Mulford,  (1880)  102  U.  S.  112;  Union  Paper 
BnjT  Co.  r.  Nixon.  (1873)  6  Fish.  Pat.  Cas. 
402;  Stilvvell,  etc.,  Mfg.  Co.  t?.  Cincimiiti 
Gaslight,   etc.,   Co.,    (1875)    1   B.  &  A  Pst 
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Cas.  610;  Emeraon  Co.  v,  Nimocks,  (C.  C.  A. 
1900)  99  Fed.  Rep.  737;  Rapid  Service  Store 
R.  Co.  17.  Taylor,  (1897)  43  Fed.  Rep.  249; 
Pullman  Palace  Car  Co.  v.  Wagner  Palace 
Car.  Co.,  (1889)  38  Fed.  Rep.  416;  Am  Ende 
r.  Seabury,  (1888)  36  Fed.  Rep.  593;  Han- 
cock Inspirator  Co.  v.  Lally,  (1886)  27  Fed. 
Rep.  88. 

Constmction  by  those  skilled  in  the  art.  — 
If  an  invention  can  be  constructed  and  put 
into  practice  from  the  description  by  those 
skilled  in  the  art  to  which  the  invention  re- 
lates, a  description  is  sufficient.  Tompkins 
r.  Gage,  (1865)  5  Blatchf.  (U.  S.)  268; 
Treadwell  r.  Parrott,  (1866)  5  Blatchf.  (U. 
S.)  370;  Mabie  v,  Haskell,  (1866)  2  Cliff. 
(U.  S.)  507;  Forbes  t?.  Barstow  Stove  Co., 
(1864)  2  Cliff.  (U.  S.)  379;  Smith  v.  O'Con- 
nor, (1873)  6  Fish.  Pat.  Cas.  469;  Page  v. 
Ferry,  (1857)  1  Fish.  Pat.  Cas.  298;  Lippin- 
cott  V.  Kelly,  (1844)  1  West.  L.  J.  513,  15 
Fed.  Cas.  No.  8,381;  Brooks  v.  Bicknell. 
(1843)  3  McLean  (U.  S.)  250;  Many  v, 
Sizer,  (1849)  1  Fish.  Pat.  Cas.  17;  Wood  v. 
Underbill,  (1847)  5  How.  (U.  S.)  1;  Klein 
V.  Russell,  (1873)  19  Wall.  (U.  S.)  433; 
Seabury  v.  Am  Ende,  (1894)  152  U.  S.  561; 
Iji^'ther  17.  Hamilton,  (1888)  124  U.  S.  1; 
Webster  Loom  Co.  v,  Higgins,  (1881)  105 
c.  §.  580;  Shive  V.  Keystone  Standard  Watch 
Co.,  (1890)  41  Fed.  Rep.  434;  Whitney  v. 
Emmett,  (1831)  Baldw.  (U.  S.)  303,  29  Fed. 
Cas.  No.  17,585;  Tilghman  v.  Proctor,  (1880) 
102  U.  S.  728. 

Statement   of   one   mode   only.  —  All   the 
modes  of  carrj-ing  out  the  invention  need  not 
be  specified,  but  the  beat  mode  known  to  the 
inventor  must  be  stated,  and  if  this  is  done 
the    specification   will  be   held   sufficient   al- 
though a  better  mode  niav  in  reality  exist. 
Whitney  v.  Emmett,   (1831)   Baldw.   (U.  S.) 
303;    Dibble    V.    Augur,    (1869)     7    Blatchf. 
(U.   S.)    86;    Carver  v.   Braintree  Mfg.  Co., 
(1843)    2   Story    (U.  S.)    432;   Tilghman  v. 
Proctor,    (1880)     102    U.    S.    728;    Grier   v. 
(3astle,    (1883)    17   Fed.   Rep.    523;    Page  v. 
Ferry.  (1857)   1  Fish.  Pat.  Cas.  298,  18.  Fed. 
Cas.    No.     10,662;     Lorillard    v.    McDowell, 
(1877)  2  B.  &  A.  Pat.  Cas.  531 ;  Union  Sugar 
Refinery  v.  Matthiessen,   (1865)  2  Fish.  Pat. 
Cas.  600;  Magic  Ruffle  Co.  v,  Douglas,  (1863) 
2    Fish.    Pat.    Cas.    330;    In   re   Musgrave, 
(1897)   10  App.  Cas.  (D.  C.)   170. 

Description  of  best  mode.  —  When  a  person 
entitled  to  a  patent,  in  his  application  there- 
for, describes  one  mode  —  the  best  —  in 
which  the  principle  of  his  machine  acts,  he 
should  not  be  bound  exclusively  to  that  mode. 
Pacific  Cable  R.  Co.  v.  Butte  City  St.  R.  Co., 
(1893)   65  Fed.  Rep.  760. 

The  description  in  a  specification  or  draw- 
ing of  the  details  which  are  not  claimed  to 
be  essential  elements  of  the  patented  device 
or  combination,  and  are  not  such,  is  the  mere 
pointing  out  of  the  better  method  of  using  it 
and  does  not  limit  it  to  those  details.  Na- 
tional Hollow  Brake-Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.,  (C.  C.  A.  1901) 
106  Fed.  Rep.  693;  Boston  v.  Allen,  (C.  C.  A. 
1898)  91  Fed.  Rep.  248. 

Description  of  essentials  of  machine.  —  In 
order  to  obtain  a  patent  for  an  entire  ma- 


chine all  the  parts  which  are  essential  to  its 
practical  operation  must  be  described  and 
specified.  Par  ham  v.  American  Buttonhole, 
etc.,  Mach.  Co.,  (1871)  4  Fish.  Pat.  Cas.  486. 

Statement  of  material.  —  A  specification  of 
a  machine  need  not  state  the  material  of 
which  the  parts  are  constructed.  Bailey 
Washing,  etc.,  Mach.  Co.  v.  Lincoln,  (1871) 
4  Fish.  Pat.  Cas.  379;  Brooks  v.  Bicknell, 
(1843)  3  McLean  (U.  S.)  250,  4  Fed.  Cas. 
No.  1,944;  Aiken  V.  Bemis,  (1847)  3  Woodb. 
&  M.  (U.  S.)  348. 

Patent  for  part  of  machine.  —  Where  a  pat- 
ent is  for  a  part  of  a  machine  only,  that 
part  should  be  specified  and  so  pointed  out 
that  the  machine  without  the  invention  may 
be  used  by  those  who  wish.  Seymour  v, 
Osborne,  (1870)  11  Wall.  (U.  S.)  516; 
Parks  V.  Booth,  (1880)   102  U.  S.  101. 

Where  an  invention  does  not  embra^ce  an 
entire  machine,  but  only  a  part,  the  entire 
machine  need  not  be  described.  Parham  v. 
American  Buttonhole,  etc.,  Mach.  Co.,  (1871) 
4  Fish.  Pat.  Cas.  486;  Parks  v.  Booth,  (1880) 
102  U.  S.  102. 

Description  of  manufacture.  —  A  manufac- 
ture may  be  sufficiently  described  either  by 
pointing  out  its  essential  quality  or  by  claim- 
ing it  as  the  result  of  a  described  process. 
Pickhardtv.  Packard,  (1884)  23  Blatchf.  (U. 
S.)  23;  Badische  Anilin,  etc.,  Fabrik  v.  Hig- 
gin,    (1878)    15  Blatchf.    (U.  S.)    290. 

Manufacture  and  process  distinguished. — 
But  if  a  patent  for  a  manufacture  is  not  so 
described  that  it  can  be  recognized  apart 
from  the  process  of  making  it,  it  will  be 
protected  by  the  patent  only  when  made  by 
process  as  described.  Cochrane  v,  Badische 
Anilin,  etc.,  Fabrik,  (1884)  111  U.  S.  293. 

Manufacture  produced  from  description. — 
It  is  a  sufficient  description  of  a  manu- 
facture that  it  may  be  readily  produced  from 
such  description,,  and  the  method  of  manu- 
facture need  not  be  stated.  Cohn  v.  U.  S. 
Corset  Co.,  (1876)  93  U.  S.  366;  Waterbury 
Brass  Co.  v.  Miller,  (1871)  9  Blatchf.  (U. 
S.)  77;  Magic  Ruffle  Co.  v.  Douglas,  (1863) 
2  Fish.  Pat.  Cas.  330;  Matter  of  McCloskey, 
(1877)   3  MacArthur   (D.  C.)   14. 

Description  of  art  or  process.  —  The  neces- 
sary steps  or  acts  for  an  art  or  process  must 
be  stated  in  order  to  render  the  description 
sufficient.  If  the  mode  or  means  by  which 
a  process  may  be  carried  out  is  sufficiently 
obvious  so  that  it  will  be  suggested  to  one 
skilled  in  that  particular  art,  a  pointing  out 
of  the  process  to  be  performed  is  sufficient, 
and  particular  directions  as  to  the  apparatus 
or  the  method  to  be  employed  need  not  be 
given,  but  a  description  of  a  particular  mode 
must  be  given  if  the  manner  of  applying  the 
process  is  not  obvious.  Rex  v,  Wheeler, 
(1819)  2  B.  &  Aid.  345;  Booth  r.  Kennard, 
(1857)  2  H.  &  N.  84;  B4n6  v.  Jeantet, 
(1889)  129  U.  S.  683;  Lawther  v.  Hamil- 
ton, (1888)  124  U.  S.  1;  Allen  v.  Hunter, 
(1865)  6  McLean  (U.  S.)  303;  Mowry  v. 
Whitney,  (1871)  14  Wall.  (U.  S.)  434;  Tele- 
phone Cases,  (1887)  126  U.  S.  1;  Western 
Electric  Mfg.  Co.  v,  Ansonia  Brass,  etc.,  Co., 
(1885)  114  U.  S.  447;  Tilghman  v.  Proctor, 
(1880)   102  U.  S.  707;  Cerealine  Mfg.  Co.  V. 
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Bates,  (C.  C.  A.  1900)  101  Fed.  Rep.  272; 
Driven- Well  Cases,  (1883)  16  Fed.  Rep.  387; 
Downton  r.  Yaeger  Milling  Co.,  (1880)  1 
Fed.  Rep.  199;  In  re  Musgrave,  (1897)  10 
App.   Cas.    (D.  C.)    170. 

One  method  of  applying  process.  —  It  is  a 
sufficient  description  of  a  process  as  regards 
the  method  of  application  if  one  mode  is 
given,  even  though  there  may  be  many  modes 
in  which  it  may  be  practiced  and  applied. 
Badische  Anilin,  etc.,  Fabrik  v.  I^vinstein, 
29  Ch.  D.  366;  Mowry  v.  Whitney,  (1871) 
14  Wall.  (U.  S.)  620;  Tilghman  v.  Proctor, 
(1880)  102  U.  S.  728;  Buchanan  v.  Howland, 
(1863)  2  Fish.  Pat.  Cas.  341;  Tilghman  v. 
Werk,  (1862)  2  Fish.  Pat.  Cas.  220;  In  re 
Musgrave,   (1897)    10  App.  Cas.  (D.  C.)    170. 

Which  method  described.  —  It  is  not  neces- 
sary to  describe  the  best  mode  by  which  a 
process  may  be  applied,  or  the  best  apparatus 
to  use,  or  the  one  generally  in  use.  Tilgh- 
man V.  Proctor,   (1880)    102  U.  S.  723. 

Inference  of  process.  —  The  written  de- 
scription must  cover  everything  which  the 
inventor  intends  to  claim,  and  where,  instead 
of  describing  the  process,  he  mentions  a 
quality  of  the  product,  the  court  will  not 
infer  the  process  from  that  quality.  Western 
Electric  Mfg.  Co.  v.  Ansonia  Brass,  etc.,  X^o.j 
(1885)   114  U.  S.  447. 

Process  and  product  in  one  patent.  —  The 
process  of  making  an  article  by  manufacture 
is  a  different  invention  from  that  of  the 
product.  Both  may  be  included  in  the  same 
patent,  but  the  required  description  is  as 
essential  and  indispensable  in^  the  one  case 
as  the  other.  Kelleher  v.  Darling,  (1878)  3 
B.  &  A.  Pat.  Cas.  438,  14  Fed.  Cas.  No. 
7,663. 

Application  of  section  to  eomposition  of 
matter.  —  The  portion  of  this  section  requir- 
ing that  the  manner  and  process  of  making, 
constructing,  and  using  shall  be  described  in 
the  application  applies  as  well  to  a  "  com- 
position of  matter  "  as  to  any  other  subject- 
matter  of  invention  or  discovery  to  which 
the  patent  laws  appertain.  Chase  v.  Fille- 
brown,   (1893)  58  Fed.  Rep.  374. 

A  composition  itself  should  be  described 
by  giving  its  essential  parts  or  by  showing 
it  to  be  the  result  of  a  described  process. 
Badische  Anilin,  etc.,  Fabrik  v.  Higgin, 
(1878)  16  Blatchf.  (U.  S.)  290;  Goodyear 
v.  New  York  Gutta  Percha,  etc.,  Co.,  (1862) 
2  Fish.  Pat.  Cas.  312;  Goodyear  r.  Central 
R.  Co.,  (1853)  2  Wall.  Jr.  (C.  C.)  356. 

Description  of  all  constituent  parts. — 
There  is  nothing  in  the  law  that  requires  all 
of  the  constituent  parts  of  a  composition  to 
be  described,  set  forth,  or  known.  Badische 
Anilin,  etc.,  Fabrik  v.  Higgin,  (1878)  15 
Blatchf.   (U.  S.)  290,  2  Fed.  Cas.  No.  722. 

Ingredients  composing  composition  of  mat- 
ter.—  In  a  patent  for  a  composition  of  mat- 
ter the  ingredients  composing  it  must  be 
named  or  described.  Sturz  r.  De  La  Rue, 
(1828)  5  RuRS.  323;  Savorv  v.  Price,  (1823) 
1  Webst.  Pat.  Cas.  83;  Bickford  r,  Skewes, 
(1839)  1  Webst.  Pat.  Cas.  214:  Turner  r. 
Winter.  (1787)  1  Webst.  Pat.  Cas.  77;  W^ood 
V.  Underbill,  (1847)  5  How.  fC.  S.)  1;  Jen- 
kins V,  Walker,  (1872)  Holmes  (U.  S.)  120; 


Tyler  r.  Boston,  (1868)  7  Wall.  (U.  S.)  327; 
Tarr  v.  Folsom,  (1874)  Holmes  (U.  S.)  314; 
Badische  Anilin,  etc.,  Fabrik  r.  Kalle,  (1899) 
94  Fed.  Rep.  167;  Keith  r.  Hobbs,  (1878) 
69  Mo.  84. 

Tba  proportions  of  the  ingredients  compos- 
ing a  compound  must  be  stated  in  the  de- 
scription of  that  compound.  Patent  Type 
Founding  Co.  r.  Richard,  (1859)  6  Jur.  N.  S. 
39;  Incandescent  Lamp  Patent,  (1805)  159 
U.  S.  465;  Seabury  v.  Am  Ende,  (1894)  152 
U.  S.  561;  GoodVear  v.  Wait,  (1867)  5 
Blatchf.  (U.  S.)  468;  Tarr  v.  Folsom,  (1874) 
Holmes  (U.  S.)  314;  Jenkins  r.  Walker. 
(1872)  Holmes  (U.  S.)  120;  Wood  r.  Under- 
bill, (1847)  5  How.  (U.  S.)  1;  Grant  r. 
Raymond,  (1832)  6  Pet.  (U.  S.)  218;  Tvler 
V.  Boston,  (1868^  7  Wall.  (U.  S.)  327; 
Francis  r.  Mellor,  (1871)  5  Fish.  Pat.  Cas. 
153;  Badische  Anilin,  etc.  Fabrik  v.  Kalle, 
(1899)  49  Fed.  Rep.  167;  Bowker  t?.  Dows, 
(1878)  3  B.  &  A.  Pat.  Cas.  518, 

Manner  of  mixing  ingredients.  —  To  entitle 
an  inventor  to  a  patent  for  a  compound, 
the  manner  of  mixing  the  ingredients  to 
produce  the  desired  result  must  .be  described. 
Seabury  v.  Am  Ende,  (1894)  152  U.  S.  661; 
Jenkins  v.  Walker,  (1872)  6  Fish.  Pat.  Caa. 
347. 

Further  experiment.  —  The  description  of  m 
compound  must  be  sufficient  to  enable  it  to 
be  made  without  further  experiment.  Jen- 
kins r.  Walker,  (1872)  Holmes  (U.  S.)  120; 
Tyler  v.  Boston,  (1868)  7  Wall.  (U.  S.)  330; 
Badische  Anilin,  etc.,  Fabrik  v.  Kalle,  (1899) 
94  Fed.  Rep.  167. 

Description  of  new  combination  of  old  ele- 
ments.—  A  new  combination  of  old  elements 
or  devices,  where  nothing  is  or  can  be  claimed 
except  the  new  combination,  is  sufficiently 
described  if  the  devices  of  which  it  is  com- 
posed are  specifically  named,  their  mode  of 
operation  given,  and  the  new  and  useful 
result  to  be  accomplished  is  pointed  out. 
Parks  V,  Booth,  (1880)  102  U.  S.  96;  Bates 
V,  Coc,  (1878)  98  U.  S.  31;  Merrill  r.  Yeo- 
mans,  (1876)  94  U.  S.  568;  Gill  r.  Wells, 
(1874)  22  Wall.  (U.  S.)  25;  Gould  r.  Rees, 
(1872)  15  Wall.  (U.  S.)  187;  Sevmour  r. 
Osborne,  (1870)  11  Wall.  (U.  S.)  516;  Tur- 
ner  r.  Winter,  (1787)  1  Abb.  Pat.  Cas.  43; 
Schneider  r.  Thill.  (1880)  5  B.  &  A.  Pat.  Cas. 
565;  Rchillinger  r.  Cranford,  (1885)  4  Mac- 
key  (D.  C.)  450, 

New  device  and  new  combination  of  old 
devices.  —  Patented  inventions  are  made 
which  embrace  both  a  new  device  or  element 
and  a  new  combination  of  old  devices  em- 
bodied in  the  same  apparatus  or  machine. 
Particular  description  of  the  improvement  is 
required  in  such  a  case.  Parks  ».  Booth, 
(1880)  102  U.  S.  96. 

Unnecessary  parts  of  combination.  ~  The 
description  of  a  combination  need  not  show 
all  the  parts  of  a  machine  or  device  which  are 
necessary  to  the  action  of  that  machine,  ex- 
cept so  far  as  they  enter  into  the  mode  of 
combining  and  arranging  the  elements  of 
the  combination.  Parham  v.  American  But- 
tonhole, etc.,  Mnch.  Co.,  (1871)  4  Fish.  Pat. 
Cas.  486;  Fnrbusli  r.  Cook,  (1857)  2  Fish. 
Pat.   Cas.   669;    Temple   Pump   Co.  v.   Goes 
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Pump,  etc.,  Mfg.  Co.,  (1887)  30  Fed.  Rep. 
440. 

Description  of  improvement.  —  In  the  speci- 
fications of  a  patent  for  an  improvement  it 
niust  be  stated  in  what  the  improvement  con- 
sists. Dangerfield  v,  Jones,  13  L.  T.  N.  S. 
142;  McFarlane  r.  Price,  (1810)  1  Webst. 
Pat.  Cas.  74;  Evans  r.  Eaton,  (1822)  7 
Wheat.  (U.  S.)  360;  Seymour  r.  Osborne, 
(1870)  11  Wall.  (U.  S.)  541;  Preston  f?. 
Manard,  (1886)  116  U.  S.  661;  Peterson  v. 
Wooden,  (1843)  3  McLean  (U.  S.)  248,  19 
Fed.  Cas.  No.  11,038;  Evans  i^  Hettick, 
(1818)  3  Wash.  (U.  S.)  408,  8  Fed.  Cas.  No. 
4,562;  Dixon  r.  Moyer,  (1821)  4  Wash.  (U. 
S.)  68,  7  Fed.  Cas.  No.  3,931;  Barrett  v. 
Hall,  (1818)  1  Mason  (U.  S.)  447,  2  Fed. 
Cas.  No.  1,047;  Bovill  v.  Moore,  (1816)  1 
Abb.  Pat.  Cas.  231. 

Adoption  by  mechanic.  —  The  description 
is  sufficient  if  a  practical  mechanic  acquainted 
with  the  construction  of  the  old  machine, 
can,  with  the  patent  and  diagram  before  him, 
adopt  such  improvement.  Ives  v,  Hamilton, 
(1876)   92  U.  S.  426. 

Description  of  what  is  old.  —  In  a  patent 
for  an  improvement,  what  is  new  must  be 
clearly  distinguished  from  what  is  old,  and 
in  so  far  as  is  necessary  to  do  this,  the  old 
must  be  described.  Barrett  v.  Hall,  (1818) 
1  Mason  (U.  S.)  447;  Lowell  t?.  Lewis,  (1817) 

1  Mason  (U.  S.)  182,  15  Fed.  Cas.  No.  8,568; 
Brooks  r.  Jenkins,  (1844)  3  McLean  (U.  S.) 
4is:2;  Peterson  t;.  Wooden,  (1843)  3  McLean 
(U.  S.)  248;  Sullivan  v.  Redfield,  (1825)  1 
Paine  (U.  S.)  441;  Goodyear  v.  Central  R. 
Co.,  (1853)  2  Wall.  Jr.,  (C.  C.)  356; 
Kneass  r.  Schuylkill  Bank,  (1820)  4  Wash. 
(U.  S.)  9;  Dixon  f.  Moyer,  (1821)  4  Wash. 
(U.  S.)'68;  Evans  r.  Eaton,  (1818)  3  Wash. 
(U.  S.)  443;  Evans  v.  Hettick,  (1818)  3 
Wash.  (U.  S.)  408;  Hovey  t?.  Stevens,  (1846) 
3  W^oodb.  &  M.  (U.  S.)  17,  12  Fed.  Cas.  No. 
6,746;  Brown  r.  Sclby,  (1871)  2  Biss.  (U. 
S.)  457,  4  Fed.  Cas.  No.  2,030;  Brooks  t?. 
Jenkins,  (1844)  3  McLean  (U.  S.)  432,  4 
Fed.  Cas.  No.  1,953;  Blake  v.  Sperry,  (1843) 

2  N.  Y.  Leg.  Obs.  251,  3  Fed.  Cas.  No.  1,603; 
Wintermute  v.  Rcdington,  (1856)  1  Fish. 
Pat.  Cas.  239;  Gottfried  v.  Phillip  Best  Brew- 
ing Co.,   (1879)  5  B.  &  A.  Pat.  Cas.  4. 

It  is  necessary  to  describe  that  upon  which 
the  invention  is  engrafted  as  well  as  the  in- 
vention itself.  Merrill  v.  Yeomans,  (1876) 
94  U.  S.  568. 

Description  of  machine  improved.  —  The 
specifications  of  a  patent  for  an  improvement 
need  not,  however,  particularly  describe  the 
machine  improved.  Webster  Tx)om  Co.  v. 
Wiggins.  (1881)  105  U.  S.  580;  Ives  r.  Ham- 
ilton, (1876)  92  L.  S.  426;  Valentine  r.  Mar- 
shal, (1845)  28  Fed.  Cas.  No.  16,812a;  Em- 
erson r.  Hogg,  (1845)  2  Blatchf.  (U.  S.)  1, 
8  Fe<l.  Cas.  No.  4,440;  Davis  r.  Palmer, 
(1827)  2  Brock.  (IT.  S.)  208.  7  Fed.  Cas. 
No.  3,645;  Brooks  r.  Bicknell,  (1843)  3  Mc- 
Lean (U.  S.)  250,  4  Fed.  Cas.  No.  1.044. 

Where  it  is  necessary  to  the  nnderstancling 
of  an  improvement  by  persons  skilled  in  that 
particular  art  to  give  a  particular  doaorip- 
tion  of  the  machine  improved,  such  description 
must  be  given  or  the  patent  will  be  void. 


Harmar  v.  Playne,  (1809)  11  East  101; 
Emerson  v.  Hogg,  (1845)  2  Blatchf.  (U.  S.) 
1;  Many  v.  Jagger,  (1848)  1  Blatchf.  (U.  S.) 
372;  Wintermute  r.  Redington,  (1856)  I 
Fish.  Pat.  Cas.  239,  30  Fed.  Cas.  No.  17,896. 

Reference  to  original  invention.  —  In  a  pat- 
ent for  improvement  reference  must  be  made 
to  the  original  invention,  and  without  such 
specifying  of  the  original  invention  or  refer- 
ring to  something  for  information  the  patent 
is  void.  Evans  v,  Eaton,  (1818)  3  Wash. 
(U.  S.)  443;  Sullivan  v.  Redfield,  (1825)  1 
Paine  (U.  S.)  441,  23  Fed.  Cas.  No.  13,597; 
Isaacs  17.  Cooper,  (1821)  4  Wash.  (U.  S.) 
259,  13  Fed.  Cas.  No.  7,096, 

Distinction  between  improvements  on  pat- 
ented and  unpatented  machines.  —  *'As  to 
the  supposed  distinction  between  an  improve- 
ment on  a  machine  patented  and  one  not  so, 
there  is  nothing  in  it.  In  both  cases  the  im- 
provement must  be  described,  but  with  this 
difference,  that  in  the  former  case  it  may  be 
sufficient  to  refer  to  the  patent  and  specifica- 
tion for  a  description  of  the  original  machine, 
and  then  to  state  in  what  the  improvements 
on  such  original  machine  consist;  whereas 
in  the  latter  case  it  would  be  necessary  to 
describe  the  original  machine  and  also  the 
improvement.  The  reason  for  this  distinction 
is  too  obvious  to  require  explanation."  Evans 
V    Eaton,   (1818)    3  Wash,   (U.  S.)   443. 

Construction  of  specifications.  —  It  is  not 
the  custom  of  the  courts  to  criticise  speci- 
fications closely,  or  to  subject  them  to  the 
tests  of  technical  rules.  It  is  ordinarily  suf- 
ficient that  the  purpose  of  the  statutes  touch- 
ing them  is  suustantially  worked  out,  and 
that  they  are  not  intentionally  misleading  in 
essential  matters.  American  Sulphite  Pulp 
Co.  v.  Howland  Falls  Pulp  Co.,  (1895)  70 
Fea.   Rep.   986. 

The  words  ''substantially  as  described  or 
set  forth"  do  not  limit  the  patentee  to  the 
exact  mechanism  described  in  his  speciiica- 
tion,  or  prevent  recovery  against  infringers 
who  have  adapted  mechanical  eqiiivalents  for 
such  mechanism.  Hobbs  v.  Beach,  (1901)  180 
U.  S.  384,  affirming  (C.  C.  A.  1899)  92  Fed. 
Rep.  146,  rci^ersing  (1897)  82  Fed.  Rep.  916. 

Drawings  are  a  part  of  the  specification  of 
a  patent,  and  for  the  purpose  of  ascertaining 
the  sufficiency  of  the  description  of  the  in- 
vention must  be  read  with  it.  Brammer  v. 
Schroeder,  (C.  C.  A.  1901)   106  Fed.  Rep.  918. 

Drawings  or  models  to  determine  certamty. 
—  When  there  are  drawings  or  models  these 
must  be  considered  in  the  determination  of 
the  question  of  the  certainty  of  the  specifica- 
tion. Earle  r.  Sawyer,  (1825)  4 'Mason  (U. 
S.)  1;  Hogg  v.  Emerson,  (1848)  6  How.  (U. 
S.)  437;  W^ashburn  r.  Gould,  (1844)  3  Storv 
(U.  S.)  122;  Edison  Electric  Light  Co.  r.  U. 
S.  Electric  Lighting  Co.,  (C.  C.  A.  1892)  52 
Fed.  Rep.  .300;  Holt  v.  Kendall,  (1885)  26 
Fed.  Hop.  622. 

By  aid  of  drawings  or  models.  —  The  draw- 
ings, in  fact,  form  part  of  the  description 
contained  in  tho  specifications,  and  can  be  re- 
sorted to  in  determining  whether  the  pat- 
entee has  given  in  his  application  such  a 
description  of  the  oM  and  now  features 
intended  to  be  conibined  in  the  comjjieted 
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machine  that  a  person  skilled  in  the  art  can, 
from  the  description  given,  construct  an  ope- 
rative machine;  if  so,  the  specifications 
will  be  held  sufficient.  Schroeder  v.  Bram- 
mer,  (1900)  98  Fed.  Rep.  880;  Wayne  v. 
Holmes,  (1866)  1  Bond  (U.  S.)  27,  29  Fed. 
Cas.  No.  17,303;  In  re  Walsh,  (1857)  MacA. 
Pat.  Cas.  530,  29  Fed  Cas.  No.  17,112;  Vogler 
V,  Semple,  (1877)  7  Biss.  (U.  S.)  382,  28  P'ed. 
Cas.  No.  16,987;  Stephens  v.  Salisbury,  (1855) 
MacA.  Pat.  Cas.  379,  22  Fed.  Cas.  No.  13,369; 
Teese  v.  Phelps,  (1855)  McAll.  (U.  S.)  48,  23 
Fed.  Cas.  No.  13,819;  Stanley  v.  Whipple, 
(1839)  2  Mclean  (U.  S.)  36,  22  Fed.  Cas.  No. 
13,286;  Singer  v.  Walmsley,  (1860)  1  Fish. 
Pat.  Cas.  558,  22  Fed.  Cas.  No.  12,900;  St. 
Louis  Stamping  Co.  v.  Quinby,  (1879)  4  B.  & 
A.  Pat  Cas.  192,  21  Fed.  Cas.  No.  12,240; 
Lippincott  «.  Kelly,  (1844)  1  West.  L.  J. 
613,  15  Fed.  Cas.  No.  8,381;  Judson  v,  Moore, 
(1869)  1  Bond  (U.  S.)  285,  14  Fed.  Cas.  No. 
7,669;  Forbes  I?.  Barstow  Stove  Co.,  (1864) 
2  Cliff.   (U.  S.)   379,  9  Fed.  Cas.  No.  4,923; 

Grant   v.   ,    (1829)    10   Fed.   Cas.    No. 

5,701;  Dorsey  Har\'ester  Revolving  Rake  Co. 
V.  Marsh,  (1873)  6  Fish.  Pat.  Caa  387,  7  Fed. 
Cas.  No.  4,014;  Calkins  v.  Bertraud,  (1876) 
6  Biss.  (U.  S.)  494,  4  Fed.  Cas.  No.  2,317; 
Brooks  t\  Bicknell,  (1843)  3  McLean  (U.  S.) 
250,  4  Fed.  Cas.  No.  1,944;  American  Hide, 
etc..  Splitting,  etc.,  Mach.  Co.  v.  American 
Tool,  etc.,  Co.,  (1870)  Holmes  (U.  S.)  503,  1 
Fed.  Cas.  No.  302;  Allen  v.  Hunter,  (1865)  6 
McLean  (U.  S.)  303,  1  Fed.  Cas.  No.  225. 

Rigid  adherence  to  drawings.  —  The  object 
of  the  drawings  filed  in  the  patent  office  is 
attained  if  they  clearly  exhibit  the  principles 
involved,  and  rigid  adherence  to  the  dimen- 
sions thus  exhibited  is  not  required  or  ex- 
pected. Crown  Cork,  etc.,  Ck).  v.  Aluminum 
Stopper  Co.,  (C.  C.  A.  1901)  108  Fed.  Rep.  846. 

Absence  of  description.  —  Doubtful  or  am- 
biguous specifications  can  be  aided  and  made 
plain  by  drawings,  but  they  cannot  supply 
an  entire  absence  of  description  in  the  speci- 
fications. Tinker  v.  Wilbur  Eureka  Mower, 
etc.,  Mfg.  Co.,  (1880)  1  Fed.  Rep.  138;  Frazer 
V,  Gates,  etc..  Iron  Works,  (1884)  22  Fed. 
Rep.  439;  Gunn  v.  Savage,  (1887)  30  Fed. 
Rep.  366. 

The  drawings  will  not  aid  nondescription 
because,  although  they  may  show  to  an  ex- 
pert the  new  feature,  they  do  not  show  that 
the  patentee  claimed  to  be  the  inventor  of 
that  part,  when  in  his  specification  he  has 
distinctly  placed  his  invention  upon  another 
part.    Ives  v.  Sargent,  (1887)   119  U.  S.  652. 

An  imperfect  written  description  will  be 
aided  by  correct  drawings,  but  when  the 
written  description  is  not  only  silent  in  re- 
gard to  a  feature  of  the  invention,  but  places 
the  novelty  upon  a  different  and  described 
feature,  the  drawinprs  will -not  help  an  entire 
omission,  because  the  necessity  of  a  written 
description  is  made  absolute  by  the  statute. 
Gunn  r.  Savage,  (1887)  30  Fed.  Rep.  366. 

Change  of  specification.  —  As  long  as  an 
inventor  does  not  chanj^e  the  structiu-e  of  his 
device  or  invention  he  has  the  right  to  change 
the  specification,  even  though  he  did  it  with 
reference  to  another  patent  which  was  ap- 
plied for  and  issued  while  his  application  was 


pending.  Western  Electric  Co.  r.  Sperry 
Electric  Co.,  (C.  C.  A.  1893)  68  Fed.  Rep.  186. 

Amendment  of  specification. —  It  is  compe- 
tent to  amend  the  specification  of  a  patent 
while  the  application  is  pending  so  long  as 
it  is  done  within  the  scope  of  the  original 
application,  but  it  is  not  competent,  under 
the  color  of  this  privilege,  to  introduce  new 
matter.  Chicago,  etc.,  R,  Co.  v.  Saylcs,  (1878) 
97  U.  S.  654;  Brush  Electric  Co.  v,  Julien 
Electric  Co.,  (1890)  41  Fed.  Rep.  679;  Michi- 
gan Cent.  R.  Co.  v.  Consolidated  Car-Heating 
Co.,  (C.  C.  A.  1895)  67  Fed.  Rep.  121. 

New  matter  cannot  be  invoked  to  confer 
patentability  on  the  article.  Gardner  v, 
Herz,  (1886)  118  U.  S.  191,  affirming  (1882) 
12  Fed.  Rep.  491. 

ni.  Cladcs. 

The  pari>09e  of  a  claim  in  a  patent  w  to 
notify  the  public  to  the  extent  of  the  mo- 
nopoly secured  to  the  inventor,  and  while  it 
is  notice  of  his  exclusive  privileges,  it  is  no 
less  an  estoppel  of  the  patentee  to  claim  un- 
der that  patent  any  combination  or  improve- 
ment he  has  not  therein  pointed  out  and  dis- 
tinctly claimed  as  his  discovery  or  invention. 
Buffington's  Iron  Bldg.  Co.  v.  Eustis,  (C.  C. 
A.  1895)  66  Fed.  Rep.  804. 

The  object  or  purpose  of  a  claim  is  to  se- 
cure to  the  inventor  all  of  that  to  which  be 
is  entitled  and  also  to  inform  the  public  of 
what  is  still  open  to  them.  Brooks  r.  Fiske, 
(1853)  16  How.  (U.  S.)  212;  Evans  v.  Eaton. 
(1822)  7  Wheat.  (U.  S.)  356;  Grant  r. 
Walter,  (1893)  148  U.  S.  647;  Mcaain  r.  Ort- 
mayer,  (1891)  141  U.  S.  424;  Keystone 
Bridge  Co.  v.  Phcenix  Iron  Co.,  (1877)  95  U. 
S.  274;  Merrill  t^.  Yeomans,  (1876)  94  U.  S. 
668. 

Form.  —  There  is  no  particular  form  re- 
quired in  the  claim,  but  it  is  necessary  that 
the  inventor  should  specifically  claim  bis  in- 
vention in  language  clear  and  certain  enough 
to  designate  it  completely  and  precisely. 
Rushton  V.  Crawley,  (1870)  L.  R.  10  Eq.  522; 
Stover  V.  Halsted,  (1875)  13  Blatchf.  (U.  S.) 
95;  Wyeth  r.  Stone,  (1840)  1  Story  (U.  S.) 
273;  Ames  t?.  Howard,  (1833)  1  Sumn.  (U. 
S.)  482;  Corn-Planter  Patent,  (1874)  23  Wall. 
(U.  S.)  181;  Carlton  v,  Bokee,  (1873)  17 
Wall.  (U.  S.)  463;  Incandescent  Lamp  Pat- 
ent, (1895)  159  U.  S.  465;  Phoenix  Caster  Co. 
V.  Spiegel,  (1890)  133  U.  S.  367;  Menrill  r. 
Yeomans,  (1876)  94  U.  S.  586;  Brickill  r. 
Baltimore,  (1892)  50  Fed.  Rep.  274;  Brirkill 
V.  Hartford,  (1892)  49  Fed.  Rep.  372;  Bab- 
cock,  etc.,  Co.  V.  Pioneer  Iron -Works.  (1888) 
34  Fed.  Rep.  338;  Fricke  v.  Hum,  (1877)  22 
Fed.  Rep.  302;  Evans  r.  Kelly,  (1880)  13  Ke<l. 
Rep.  903;  Stewart  V.  Mahoney,  (1879)  5  Ted. 
Rep.  302;  McMillan  r.  Rees,  (1880)  1  Fed.  Rep 
722;  Wyeth  V.  Stone,  (1840)  1  Story  (U.  S.) 
273,  30  Fed.  Cas.  No.  18.107;  Furbush  r. 
Cook,  (1867)  2  Fish.  Pat,  Cas.  668;  fi-r  p. 
Kitson,  (1881)  20  Pat.  Off.  Gaz.  1,750;  Ej  p. 
Haaoz,  (1873)  4  Pat.  Off.  Gaz.  610;  Dari^  r. 
Bell,  (1837)  8  N.  H.  500. 

The  patent  must  be  taken  as  it  reads,  in 
the  light  of  common  knowledge,  until  It  is 
shown  to  cover  more  by  those  who  claim  it 
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does    cover   more.    McKloskey   v.   Du    Bois, 
(1881)  8  Fed.  Rep.  710. 

If  a  claim  is  not  properly  described  in  a 
patent,  the  claim  is  of  no  validity.  Pacific 
Cable  R.  Co.  v.  Butte  City  St.  R.  Co.,  (1893) 
58  Fed.  Rep.  420;  Gunn  v.  Savage,  (1887)  30 
Fed.  Rep.  366. 

EsLplicit  claim.  —  When  a  claim  read  in  its 
common  ordinary  meaning  is  explicit  and 
clear  and  there  is  no  apparent  uncertainty, 
there  is  no  room  for  construction.  Rich  v. 
Close,  (1870)  4  Fish.  Pat.  Cas.  279,  20  Fed. 
Cas.  No.  11,757;  U.  S.  Glass  Co.  v.  Atlas  Glass 
Co.,  (1898)  88  Fed.  Rep.  493;  Computing 
Scale  0>.  V.  Keystone  Store- Service  Co., 
(1898)  88  Fed.  Rep.  788. 

Changing  explicit  claim.  —  When  a  claim  is 
explicit  it  cannot  be  altered  or  enlarged  by 
reference  to  the  specification  or  otherwise, 
and  whatever  is  described  in  the  specifi- 
cation and  not  claimed  is  dedicated  to  the 
public.  Olds  V.  Brown,  (1890)  41  Fed.  Rep. 
608. 

Uncertain  claim.  —  A  patent  is  void  if  the 
claim  is  too  uncertain  and  ambiguous  to 
designate  the  invention  completely  and  pre- 
cisely. Albany  Steam  Trap  Co.  v.  Felt- 
honsen.  (1884)  22  Blatchf.  (U.  S.)  169;  Blake 
V.  Stafford,  (1868)  6  Blatchf.  (U.  S.)  195; 
Incandescent  Lamp  Patent,  (1895)  159  U.  S. 
465;  Merrill  v.  Yeomans,  (1876)  94  U.  S.  573; 
Edgerton  v.  Furst,  etc.,  Mfg.  Co.,  (1881)  9 
Fed.  Rep.  450. 

An  uncertain  and  ambiguous  claim  may  be 
rejected.  In  re  Davis,  (1859)  MacA.  Pat. 
Cas.  628,  7  Fed.  Cas.  No.  3,617;  Ex  p.  Paige, 
(1887)  40  Pat.  Off.  Gaz.  807. 

Agreement  of  daim  and  description. — 
Nothing  can  be  properly  claimed  which  is  not 
described,  and  that  which  is  claimed  must  cor- 
respond with  that  which  is  described.  Corn- 
ing r.  Burden,  (1853)  15  How.  (U.  S.)  252; 
Merrill  v.  Yeomans,  (1876)  94  U.  S.  568; 
Smith  V.  Murray,  (1886)  27  Fed.  Rep.  69; 
Phoenix  Caster  Ck>.  v.  Spiegel,  (1885)  26  Fed. 
Rep.  272;  McKesson  v.  Carnrick,  (1881)  9 
Fed  Rep.  44;  Knox  v.  Quicksilver  Min.  Co., 
(1880)  4  Fed.  Rep.  809;  Page  v.  Ferry,  (1857) 
1  Fish.  Pat.  Cas.  298;  Kelleher  v.  Darling, 
(1878)  4  aiff.  (U.  S.)  424;  Needham  t?.  Wash- 
bum,  (1874)  4  Cliff.  (U.  S.)  254. 

Rights  determined  by  claim.  —  A  patentee's 
rights  are  measured  by  his  claim,  and  what 
is  not  claimed  will  be  deemed  not  patented. 
Pitts  V.  Wemple,  (1855)  1  Biss.  (U.  S.)  87; 
U  Fever  v.  Remington,  (1882)  21  Blatchf.  (U. 
S.)  80;  Wheeler  v.  McCormick,  (1873)  11 
Blatchf.  (U.  S.)  ,334;  Masurv  v.  Anderson, 
(1873)  11  Blatchf.  (U.  S.)  162;  Meissner  r. 
Devoe  Mfg.  Co.,  (1872)  9  Blatchf.  (U.  S.) 
363;  Waterbury  Brass  Co.  v.  Miller,  (1871) 
9  Blatchf.  (U.  S.)  77;  Blake  v.  Stafford, 
(1868)  6  Blatchf.  (U.  S.)  195;  O'Reillv  v. 
Morse,  (1853)  15  How.  (U.  S.)  62;  Com 
Planter  Patent,  (1874)  23  Wall.  (U.  S.)  181; 
Coupe  V.  Royer,  (1895)  155  U.  S.  565;  Grant 
r.  Walter,  (1893)  148  U.  S.  547;  McClain  v. 
Ortmayer,  (1891)  141  U.  S.  424;  Howe  Mach. 
Co.  V.  National  Needle  Co.,  (1890)  134  U.  S. 
388;  Roemer  17.  Bemheim,  (1889)  132  U.  S. 
103;  Hartshom  v.  Saginaw  Barrel  Co.,  (1887) 
119  U.  S.  664;  White  v,  Dunbar,  (1886)   119 


U.  S.  47;  Yale  Lock  Mfg.  Co.  v,  Greenleaf, 
(1886)  117  U.  S.  555;  Western  Electric  Mfg. 
Co.  V.  Ansonia  Brass,  etc.,  Co.,  (1885)  114  U. 
S.  447;  Thompson  V.  Boisselier,  (1884)  114 
U.  S.  1;  Fay  v,  Cordesman,  (1883)  109  U.  S. 
408;  Lehigh  Valley  R.  Co.  v.  Mellon,  (1881) 
104  U.  S.  112;  •  Union  Water-Meter  Co.  v. 
Deeper,  (1880)  101  U.  S.  332;  Burns  v. 
Meyer,  (1879)  100  U.  S.  671;  Bates  v.  Coe, 
(1878)  98  U.  S.  31;  Schumacher  v.  Cornell, 
(1877)  96  U.  S.  549;  Keystone  Bridge  Co.  v. 
Phoenix  Iron  Co.,  (1877)  95  U.  S.  274;  Co- 
burn  Trolley -Track  Mfg.  Co.  v.  Chandler, 
(1898)    91    Fed.    Rep.    260;  Olds    t\    Brown, 

(1890)  41  Fed.  Rep.  698;  Brush  Electric  Co. 
V.  Ft.  Wayne  Electric  Light  Co.,  (1889)  40 
Fed.  Rep.  834;  Ingham  v.  Pierce,  (1887)  31 
Fed.  Rep.  822;  Roemer  v.  Peddie,  (1886)  27 
Fed.  Rep.  702;  Blades  v.  Rand,  (1886)  27  Fed. 
Rep.  93;  Delaware  CJoal,  etc.,  (bo.  v.  Packer, 
(1880)  1  Fed.  Rep.  851;  McMillan  v.  Rees, 
(1880)  1  Fed.  Rep.  722;  Toohey  v.  Harding, 
(1880)  1  Fed.  Rep.  174;  Whipple  v,  Baldwin 
Mfg.  Co.,  (1868)  4  Fish.  Pat.  Cas.  29,  29  Fed. 
Cas.  No.  17,514;  Valentine  i?.  Marshal,  (1845) 
28  Fed.  Cas.  No.  16,812a;  Moody  t?.  Fiske, 
(1820)  2  Mason  (U.  S.)  112,  17  Fed.  Cas.  No. 
9,745;  Miller  v.  Eagle  Mfg.  Co.,  66  Pat  Off. 
Gaz.  845;  Haselden  v.  Ogden,  (1868)  3  Fish. 
Pat.  Cas.  378. 

Invention  limited  by  claims.  —  Where  the 
language  of  the  specification  and  claim  shows 
clearly  what  the  inventor  desired  to  secure 
as  a  monopoly,  he  is  limited  to  the  terms  as 
set  forth,  even  though  such  construction 
would  render  the  patent  valueless  and  the  in- 
vention impracticable.  Chemical  Rubber  Co. 
V.  Raymond  Rubber  Co.,  (1895)  68  Fed.  Rep. 
570,  affirmed  (CCA.)  71  Fed.  Rep.  179. 

Intention  to  claim.  —  Whatever  the  in- 
ventor does  clearly  point  out  as  his  invention, 
and  whatever  the  application  does  clearly 
show  that  the  inventor  intends  to  claim  as 
his,  should,  it  seems,  be  deemed  a  part  of 
his  claim  when  found  in  immediate  con- 
nection with  the  specifications  of  his  claim. 
La  Rue  v.  Western  Electric  Co.,  (1886)  28 
Fed.  Rep.  85. 

Invention  broadened.  —  A  claim  may  not 
broaden  an  invention  as  described.  O'Reilly 
V,  Morse,  (1853)  15  How.  (U.  S.)  62;  Klein  v, 
Russell,  (1873)  19  Wall.  (U.  S.)  433;  Turrill 
t\  Michigan  Southern,  etc.,  R.  Co.,  (1863)  1 
Wall.    (U.    S.)     491;  McClain    I?.    Ortmayer, 

(1891)  141  U.  S.  419;  Lehigh  Valley  R.  Co.  t;. 
Mellon,  (1881)  104  U.  S.  112;  Coburn  Trolley- 
Track  Mfg.  Co.  V.  Chandler,  (1898)  91  Fed. 
Rep.  260;  Brush  Electric  Co.  v.  Ft.  Wayne 
Electric  Light  Co.,  (1889)  40  Fed.  Rep.  834. 

A  claim  is  too  broad  when  it  is  for  a  re- 
sult by  whatever  means  obtained  or  for  a 
process  to  whatever  substance  applied. 
Bailey  Washing,  etc.,  Mach.  Co.  v,  Lincoln, 
(1871)  4  Fish.  Pat.  Cas.  384. 

Void  in  part.  —  A  patent  is  not  rendered 
void  where  the  patentee  has  claimed  more 
than  he  is  entitled  to  without  fraud,  but  it 
may  be  valid  in  part  and  void  in  part.  Good- 
year V,  Providence  Rubber  Co.,  (1864)  2  Cliff. 
(U.  S.)  351,  10  Fed.  Cas.  No.  5,583;  Peterson 
V.  Wooden,  (1843)  3  McLean  (U.  S.)  248.  19 
Fed.  Cas.  No.  11,038. 
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Less  claimed  than  -described.  —  A  claim, 
however,  may  be  narrower  than  the  descrip- 
tion, and  where  less  is  claimed  than  described 
that  which  is  described  and  not  claimed  will 
be  deemed  abandoned.  Kussell,  etc.,  Mfg.  Co. 
V.  Mallory,  (1872)  10  Blatchf.  (U.  S.)  140; 
Waterbury  Brass  Co.  v.  .Miller,  (1871)  9 
Blatchf.  (U.  S.)  77;  Winans  v.  Denmead, 
(1853)  16  How.  (U.  S.)  341;  Deering  v.  Wi- 
nona Harvester  Works,  (1894)  155  U.  S.  286; 
McClain  v.  Ortmayer,  (1891)  141  U.  S.  419; 
Parker,  etc,  Co.  v.  Yale  Clock  Co.,  (1887)  123 
U.  S.  87;  Miller  v.  Bridgeport  Brass  Co., 
(1881)  104  U.  S.  360;  Keystone  Bridge  Co.  V. 
Phoenix  Iron  Co.,  (1877)  95  U.  S.  274. 

Claim  must  includa  complete  invention. — 
A  patent  will  not  be  issued  for  anything  less 
than  a  complete  and  operative  invention,  and, 
therefore,  each  claim  must  be  for  a  complete 
invention,  and  every  element  necessary  to 
make  the  invention  operative  must  be  in- 
cluded. Vogler  17.  Semple,  (1877)  7  Biss. 
( U.  S. )  382 ;  Wheeler  v.  Clipper  Mower,  etc., 
Co.,  (1872)  10  Blatchf.  (U.  S.)  181;  Ameri- 
can Pin  Co.  V.  Oakville  Co.,  (1854)  3 
Blatchf.  (U.  S.)  190;  Schroeder  v.  Brammer, 
(1900)  98  Fed.  Rep.  880;  American  Autom- 
aton Weighing  Mach.  Co.  v.  Blauvelt, 
(1892)  60  Fed.  Rep.  213;  Stewart  i?.  Ma- 
honey,  (1879)  6  Fed.  Rep.  302;  McMillan  i?. 
Rees,  (1880)  1  Fed.  Rep.  722;  Ex  p.  Emer- 
son, (1880)  17  Pat.  Off.  Gaz.  1,451;  Em  p. 
Cornell,  (1872)   1  Pat.  Off.  Gaz.  673. 

Immaterial  omissions  will  not  invalidate  a 
patent,  this  includes  the  omission  of  what  is 
well  known  or  what  is  necessarily  under- 
stood and  can  be  readily  supplied  by  any  one 
skilled  in  that  particular  art.  Deering  v. 
Winona  Harvester  Works,  (1894)  155  U.  S. 
302;  Webster  Loom  Co.  v,  Higgins,  (1881) 
105  U.  S.  584;  Brammer  v,  Schroeder,  (C.  C. 
A.  1901)  106  Fed.  Rep.  918;  Taylor  v.  Saw- 
yer Spindle  Co.,  (C.  C.  A.  1896)  75  Fed. 
Rep.  301 ;  Ligowski  Clay-Pigeon  Co.  v,  Ameri- 
can Clay-Bird  Co.,  (1888)   34  Fed.  Rep.  328. 

Where  the  method  of  use  of  an  invention 
claimed  is  clearly  shown  by  the  description, 
together  with  its  relation  to  the  other  ele- 
ments operating  with  it,  it  is  a  sufficient 
claim  if  a  combination  of  part  of  them  is 
claimed,  although  some  of  the  parts  that  are 
essential  to  operate  efficiently  the  thing 
claimed,  are  not  embraced.  Brammer  v, 
Schroeder,  (C.  C.  A.  1901)  106  Fed.  Rep. 
918;  Parham  v.  American  Buttonhole,  etc., 
Mach.  Co.,  (1871)  4  Fish.  Pat.  Cas.  468,  18 
Fed.  Cas.  No.  10,713. 

For  statutory  classes  only.  —  An  invention 
cannot  be  claimed  for  other  than  one  of  the 
statutory  classes,  and  it  must  be  claimed  as 
being  an  invention  of  the  particular  class  to 
which  it  belongs.  Piper  v.  Brown,  (1870) 
Holmes  (U.  S.)  20;  Burr  v.  Duryee,  (1863) 
1  Wall.  (U.  S.)  631;  Grant  v.  Walter,  (1893) 
148  U.  S.  547;  Hatch  r.  Moffitt,  (1883)  15 
Fed.  Rep.  252:  Ex  p.  Bates,  (1879)  16  Pat. 
Off.  Gaz.  266;  Ex  p,  Mayall,  (1873)  4  Pat. 
Off.  Gaz.  210. 

New  matter  only.  —  Only  what  is  new  and 
patentable  should  be  included  in  a  claim,  and 
what  is  old  and  not  patentable  should  be  ex- 
cluded,  but   if   such   matter   is    included   it 


should  be  expressly  disclaimed.  Booth  v. 
Kennard,  (1867)  2  H.  &  N.  84;  Brown  v. 
Selby,  (1871)  2  Biss.  (U.  S.)  457;  Biay  v. 
Hartshorn,  (1860)  1  ClifT.  (U.  S.)  538; 
Hovey  v.  Stevens,  (1846)  3  Woodb.  4  M.  (C. 
S.)  17;  Corn-Planter  Patent,  (1874)  23 
Wall.  (U.  S.)  181;  Seymour  v.  Osborae, 
(1870)  11  Wall.  (U.  S.)  516;  Brush  Elec- 
tric Co.  V.  Ft.  Wayne  Electric  Light  Co. 
(1889)  40  Fed.  Rep.  834;  Rowell  v.  Lindsay, 
(1881)  6  Fed.  Rep.  290;  Furbush  r.  Cook, 
(1857)  2  Fish.  Pat.  Cas.  668. 

Must  be  claimed  as  new.  —  Although  cer- 
tain matter  is  mentioned  in  the  specificatiom 
it  it  is  not  claimed  as  new  it  is  admitted  to 
be  old  and  need  not  be  described.  Winans  V. 
New  York,  etc.,  R.  Co.,  (1856)  1  Fish.  Pit 
Cas.  217,  30  Fed.  Cas.  No.  17,863. 

Presumption  of  novelty.  —  The  failure  to 
claim  any  step  in  the  process  raises  a  pre- 
sumption that  no  one  of  the  steps  is  novel 
Richards' r.  Chase  Elevator  Co.,  (1895)  159 
U.  S.  477 ;  National  News  Board  Co,  v.  Elk- 
hart Egg-Case  Co.,  (1902)   115  Fed.  Rep.  328. 

Effect  of  old  matter.  —  If  a  claim  includes 
matter  old  and  not  patentable,  and  such  mtt- 
ter  is  not  expressly  disclaimed,  a  patent 
which  is  founded  upon  such  a  claim  will  be 
void.  Maguire  v.  Eames,  (1880)  8  Fed. 
Rep.  761;  Blake  v,  Stafford,  (1868)  6 
Blatchf.  (U.  S.)  196;  Phillips  v.  Page. 
(1860).  24  How.  (U.  S.)  164;  Heinrich  r. 
Luther,  (1855)  6  McLean  (U.  S.)  345;  Onn- 
Planter  Patent,  (1874)  23  Wall.  (U.  S.) 
181;  Hovey  v.  Stevens,  (1846)  3  Woodh.  A 
M.  (U.  S.)  17,  2  Robb.  Pat.  Cas.  567;  MillJ- 
gan  V.  Lalance,  etc.,  Mfg.  Co.,  (1884)  21  Fed. 
Rep.  570 ;  Winans  v.  New  York,  etc.,  R.  Cc 
(1856)  1  Fish.  Pat.  Cas.  213;  Davis  v.  Bell, 
(1837)  8  N.  H.  500;  HoUiday  v.  Rheem, 
(1852)    18  Pa.  St.  465. 

Abstract  principles.  —  That  which  is  not 
patentable,  such  as  mere  abstractions,  prin- 
ciples, or  laws  of  nature,  cannot  be  claimei 
Walton  t/.  Bateman,  (1842)  1  Webst  Ait 
Cas.  613;  O'Reilly  v,  Morse,  (1853)  15  How. 
(U.  S.)  62;  Burr  v.  Duryee,  (1863)  1  Wall. 
(U.  S.)  631;  Detmold  v.  Reeves,  (1851)  I 
Fish.  Pat.  Cas.   127. 

Claim  for  function  or  effect.  —  A  cisim 
should  be  for  the  means  of  producing  an 
effect  instead  of  for  the  effect  itself,  and  a 
claim  ^or  the  function  of  an  invention,  or  for 
the  effect  as  produced,  is  void.  Goes  v.  Col- 
lins Co.,  (1882)  20  Blatchf.  (U.  S.)  221; 
Palmer  v.  Gatling  Gun  Co.,  ( 1881 )  19  Blatchf. 
(U.  S.)  392;  Renwick  v.  Pond,  (1872)  10 
Blatchf.  (U.  S.)  39;^  Hitchcock  t?,  Tremaine. 
(1871)  8  Blatchf.  (U.  S.)  440;  Coffin  r. 
Ogden.  (1869)  7  Blatchf.  (U.  S.)  61;  Sickels 
V.  Falls  Co.,  (1861)  4  Blatchf.  (U.  S.)  508; 
O'Rt'illey  v.  Morse,  (1853)  15  How.  (U.S.) 
62:  Corning  v.  Burden,  (1853)  15  How.  (U. 
S.)  252;  Barrett  v.  Hall,  (1818)  1  Mason 
(U.  S.)  447;  Stone  v.  Sprague,  (1840)  1 
Story  (U.  S.)  270;  Corn-Planter  Patent, 
(1874)  23  Wall.  (U.  S.)  181;  Miller  f.  Eagle 
Mfg.  Co.,  (1894)  151  U.  S.  186;  Cnscent 
Brewing  Co.  v.  Gottfried,  (1888)  128  U.  S. 
168;  Fuller  t\  Yentzer.  (1876)  94  U.  S.  299; 
Roberts  v.  Ryer,  (1875)  91  U.  8.  160;  Na- 
tional   Hollow    Brake-Beam    Co.    v.   Into^ 
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changeable  Brake-Beam  Co.,  (C.  C.  A.  1901) 
106  Fed.  Rep.  709;  Cary  Mfg.  Co.  v,  Neal, 
(1898)  90  Fed.  Rep.  725;  Palmer  Pneumatic 
Tire  Co.  t?.  Lozier,  (C.  C.  A.  1898)  90  Fed. 
Rep.  732;  Stearns  v.  Russell,  (C.  C.  A.  1898) 
85  Fed.  Rep.  218;  Goshen  Sweeper  Co.  v. 
Bissell  Carpet  Sweeper  Co.,  (C.  C.  A.  1895) 
72  Fed.  Rep.  67;  Royer  v.  Schultz  Belting 
Co.,  (1886)  28  Fed.  Rep.  850;  Lawther  v. 
Hamilton,  (1884)  21  Fed.  Rep.  811;  Hatch 
V.  Moffitt,  (1883)  15  Fed.  Rep.  252;  Lull  17. 
Clark,  (1882)  13  Fed.  Rep.  456;  Matthews  v. 
Shoneberger,  (1880)  4  Fed.  Rep.  635;  Marsh 
V.  Dodge,  etc.,  Mfg.  Co.,  (1873)  6  Fish.  Pat. 
Cas.  562;  Farham  v.  American  Buttonhole, 
etc.,  Mach,  Co.,  (1871)  4  Fish.  Pat.  Cas.  468; 
Bailey  Washing,  etc.,  Mach.  Co.  v.  Lincoln, 

(1871)  4  Fish.  Pat.  Cas.  379;  Sickles  t?. 
Falls  Co.,  (1861)  2  Fish.  Pat.  Cas.  202; 
Wheeler  v.  Simpson,  (1874)  1  B.  &  A.  Pat. 
Cas.  420,  29  Fed.  Cas.  No.  17,500;  Ex  p. 
Cornell,  (1872)   1  Pat.  Off.  Gaz.  573. 

Function  as  invantion.  —  But,  although  the 
claim  for  a  function  is  void  as  a  general  rule, 
yet  where  the  function  or  result  of  an  in- 
Tention  itself  is  a  new  and  patentable  inven- 
tion it  may  be  claimed  as  such.  This  is  true 
in  the  case  of  a  new  art  or  process  or  a  new 
manufacture  or  composition  of  matter. 
Badische  Anilin,  etc.,  Fabrik  v.  Higgin, 
(1878)  16  Blatchf.  (U.  S.)  290;  Merrill  t?. 
Yoemans,  (1874)  Holmes  (U.  S.)  331;  Tele- 
phone Cases,  (1887)  126  U.  S.  1;  Ex  p. 
Wintherlich,   (1879)    17  Pat.  Off.  Uaz.  55. 

An  alternative  claim  is  improper  and  can- 
not be  made.  Tuck  v,  Bramhill,  (1868)  6 
BUtchf.  (U.  S.)  95;  Burr  v.  Smith,  (1857) 
4  Fed.  Cas.  No.  2,196;  Brown  v.  Whittemore, 

(1872)  5  Fish.  Pat.  Cas.  524,  4  Fed.  Cas. 
No.  2,033;   Union  Paper-Bag  Co.  t?.   Nixon, 

(1873)  6  Fish.  Pat.  Cas.  402;  Carr  v.  Rice, 
(1858)   1  Fish.  Pat.  Cas.  326. 

Patentability  necessary.  —  A  claim  will  be 
held  frivolous  if  it  is  wanting  in  novelty, 
utility,  or  invention.      Corn -Planter  Patent, 

(1874)  23  Wall.  (U.  S.)  181;  Densmore  V. 
Scofield,  (1880)   102  U.  S.  375. 

Single  invention  only.  —  A  claim  may  not 
include  more  than  one  single  and  distinct 
invention.  Dukes  v,  Bauerle,  (1890)  41  Fed. 
Rep.  778. 

Several  diatinct  allied  inventions.  —  A 
separate  claim  must  be  made  for  each  of 
several  distinct  but  allied  inventions,  each 
of  which  is  complete  in  itself.  Britton 
».  White  Mfg.  Co.,  (1894)  61  Fed.  Rep.  93; 
United  Nickel  Co.  v.  California  Electrical 
Works.  (1885)  26  Fed.  Rep.  475;  Celluloid 
Mfg.  Co.  P.  Zylonite  Brush,  etc.,  Co.,  (1886) 
35  Pat.  Off.  Gaz.  1228. 

Effect  of  including  two  inventions.  —  A 
patent  which  is  granted  upon  a  claim  cover- 
ing two  or  more  distinct  and  separate  inven- 
tions is  void.  Dukes  v.  Bauerle,  (1890)  41 
Fed.  Rep.  778. 

Process  and  apparatus.  —  Claims  may  be 
made  for  both  an  art  or  a  process  and  the 
apparatus  for  practicing  it.  Telephone 
Cases,  1887)    126  U.  S.  1. 

Process,  machine,  and  product.  —  If  a  proc- 
ess, machine,  and  the  product  are  all  new 
they  may  be  all  claimed.     Merrill  v,  Yeo- 
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mans,  (1876)  94  U.  S.  508;  Ex  p.  Bates, 
(1879)  16  Pat.  Off.  Gaz.  266;  Ex  p.  Bland, 
(1879)    15  Pat.  Off.  Gaz.  775. 

Separate  claims  for  process,  machine,  and 
product.  —  A  process,  machine,  and  product 
must  each  be  separately  claimed  although 
they  may  be  all  included  in  one  applica- 
tion. Merrill  v.  Yeomans,  (1876)  94  U.  S. 
568;  Ex  p.  Bates,  (1879)  16  Pat.  Off.  Gaz. 
266;  Ex  p.  Bland,  (1879)  15  Pat.  Off.  Gaz. 
775. 

Number  of  claims.  —  A  single  specification 
may  include  any  number  of  claims,  but 
the  claims  may  not  be  multiplied  unneces- 
sarily by  a  variation  in  phraseology.  Tomp- 
kins t?.  Gage,  (1865)  5  Blatchf.  (U.  S.)  268; 
Carlton  v.  Bokee,  (1873)  17  Wall.  (U.  S.) 
463;  Filley  t\  L.ttlefield  Stove  Co.,  (1887) 
30  Fed.  Rep.  4o-;  Bostock  v.  Goodrich, 
(1884)  21  Fed.  Rep.  316;  Combined  Patents 
Can  Co.  t7.  Lloyd,  (1882)  11  Fed.  Rep.  153; 
Dederick  v.  Cassell,  (1881)  9  Fed.  Rep.  306; 
Ex  p.  Woodruff,  (1880)  17  Pat.  Off.  Gaz. 
453. 

Each  claim  a  patent.  —  Each  separate 
claim  is  in  effect  an  independent  patent. 
Celluloid  Mfg.  Co.  v.  Zylonite  Brush,  etc., 
Co.,  (1886)  27  Fed.  Rep.  291;  United  Nickel 
Co.  V.  California  Electrical  Works,  (1885) 
26  Fed.  Rep.  475. 

The  generic  invention  and  specific  subordi- 
nate invention  may  be  claimed  separately. 
Britton  v.  White  Mfg.  Co.,  (1894)  61  Fed. 
Rep.   93. 

Where  there  are  separate  claims  made  for 
the  generic  invention  and  for  specific  sub- 
ordinate inventions  the  boundaries  of  such 
inventions  must  not  overlap.  Electrical  Ac- 
cumulator Co.  V.  Brush  Electric  Co.,  (C.  C. 
A.  1892)   52  Fed.  Rep.  130. 

Effect  of  void  claim  on  valid  claim.  —  The 
proper  and  valid  claims  contained  in  a 
patent  are  not  affected  by  a  void  claim  in 
the  same  patent.  Smith  v,  Ely,  (1853) 
15  How.    (U.    S.)    137. 

Claims  of  pioneer  invention.  —  The  pioneer 
invention  i.s  entitled  to  a  generic  claim, 
under  which  will  be  included  every  species  in- 
cluded within  the  genus.  In  addition  to  such 
generic  claim,  there  may  b^  included  in  the 
same  application  specific  claims  for  one  or 
more  of  the  species.  Morley  Sewing  Mach. 
Co.  V.  Lancaster,  (1889)  129  U.  S.  263; 
Clough  V,  Barker,  (18bZ)  106  U.  S.  166; 
Clough  V.  Gilbert,  etc.,  Mfg.  Co.,  (1882)  106 
U.  S.  178;  Hammerschlag  v.  Scamoni, 
(1881)  7  Fed.  Rep.  584;  American  Bell  Tele- 
phone Co.  V.  Spencer,  (1881)  8  Fed.  Rep. 
609;  Standard  Measuring  Mach.  Co.  v. 
Teague,  (1883)  15  Fed.  Rep.  390;  Worswick 
Mfg.  Co.  V.  Buffalo,  (1884)  20  Fed.  Rep. 
126;  Brush  Electric  Co.  i?.  Electric  Imp. 
Co.,  (1892)  62  Fed.  Rep.  965;  Em  p.  How- 
land,  (1877)  12  Pat.  Off.  Gaz.  889;  Von 
Schmidt  r.  Bowers,  (C.  C.  A.  1897)  80  Fed. 
Rep.    121. 

Machine.  —  A  machine  must  be  specifically 
claimed  as  such  and  cannot  be  claimed  as 
a  principle,  function,  or  mode  of  operation. 
Burr  r.  Duryee,  (1863)  1  Wall.  (U.  S.)  531; 
Piper  r.  Brown,  (1870)  4  Fish.  Pat.  Cas. 
175:  Hatch  r.  Moffic,  (1883)  16  Fed.  Rep. 
252;    Dederick    v.    Cassell,     (1881)     9    Fed. 
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Rep.  306;  Ex  p.  Bates,   (1879)   16  Pat.  Off. 
Gaz.  266. 

Entire  machine.  —  Inventions  sometimes 
embrace  an  entire  machine  and  in  such  cases 
it  is  sufficient  if  it  appears  that  the  claim 
is  co-extensive  with  the  patented  improve- 
ment. Parks  t?.  Booth,  (1880)  102  U.  S. 
96. 

Operative  device  necessary.  —  If  an  entire 
machine  is  claimed  the  claim  must  cover 
an  operative  device.  American  Automaton 
Weighing  Mach.  Co.  17.  Blauvelt,  (1892)  60 
Fed.   Rep.   213. 

Several  applications  by  same  inventor. — 
Where  each  of  several  applications  of  the 
same  inventor  which  subsequently  ripen  into 
patents  describes  the  entire  machine,  and  in- 
ventions are  claimed  in  all  the  applications, 
but  no  one  of  the  applications  claims  any 
invention  claimed  in  any  of  the  others,  and 
ihey  are  all  pending  at  the  same  time,  the 
respective  dates  of  the  patents  and  of  the 
filing  of  the  applications  therefor  are  im- 
material, and  trie  applications  and  patents 
cannot  be  used  to  anticipate  each  other.  Ide 
V.  Trorlight,  etc.,  Carpet  Co.,  (C.  C.  A. 
1902)    115  Fed.  Rep.  137. 

Parts  of  machine.  —  "  Other  inventions  em- 
brace only  one  or  more  parts  of  a  machine 
and  in  such  cases  the  part  or  parts  claimed 
roust  be  specified  and  pointed  out  so  that 
constructors,  other  inventors,  and  the  public 
may  know  what  the  Invention  is,  and  what 
is  withdrawn  from  general  use."  Parks  t?. 
Booth,   (1880)    102  U.  S.  96. 

If  parts  of  a  machine  amounting  to  less 
than  the  entire  machine  are  claimed  the 
parts  invented  must  be  clearly  pointed  out 
and  the  claim  must  be  confined  to  such 
parts.  Seymour  t;.  Osborne,  (1870)  11  Wall. 
(U.  S.)  516;  Graham  v.  Mason,  (1869)  5 
Fish.  Pat.  Cas.  1. 

Combination  of  parts  of  machine.  —  Al- 
tiiough  a  whole  machine  has  been  claimed,  a 
combination  of  fewer  parts  than  the  whole 
may  also  be  claimed  ii  such  combination  is 
new,  and  although  the  combination  by  itself 
will  not  result  in  a  known  useful  product 
and  is  useful  only  when  combined  into  a 
complete  machine.  Roberts  v,  H.  P.  Nail  Co., 
(1892)  53  Fed.  Rep.  916;  Stevens  V.  Pritch- 
ard,  (1876)  2  B.  &  A.  Pat.  Cas.  390;  Wells 
V,  Jacques,  (1874)  5  Pat.  Off.  Gaz.  364,  29 
Fed.  Cas.  No.  17,398. 

New  manufacture.  —  The  invention  of  a 
new  manufacture  must  be  claimed  as  such. 
Milligan,  etc.,  Glue  Co.  v,  Upton,  (1874)  4 
Cliff.  (U.  S.)  237. 

Manufacture  covered  by  claim  for  process. 
—  A  manufactured  article  will  not  be  covered 
by  a  claim  for  the  process  of  manufacture 
except,  perhaps,  in  instances  where  no  other 
process  will  produce  it.  Goodyear  i?.  Wait, 
(1867)  6  Blatchf.  (U.  S.)  468;  Goodyear  v. 
Central  R.  Co.,  (1853)  2  Wall.  Jr.,  (C.  C.) 
356. 

Best  method  of  claiming  manufacture. — 
The  enumeration  of  the  essential  characteris- 
tics is  the  best  and  broadest  claim  for  a 
manufacture,  and  it  may  also  be  claimed  as 
the  product  of  a  described  process.  Mer- 
rill V,  Yeomans,  (1874)   1  B.  2t  A.  Pat.  Cas. 


47;  Milligan,  etc..  Glue  Co.  v.  Upton,  (1874) 
4  Cliff.  (U.  S.)  237;  United  Nickel  Co.  f. 
Pendleton,    (1883)     15    Fed.    Rep.   739. 

Article,  process,  and  machine.  —  An  artieh 
of  manufacture,  the  process  by  which  it  is 
manufactured,  and  the  machine  may  each  be 
claimed  where  all  are  new  and  separate 
claims  are  made  for  each.  Merrill  r.  Yeo- 
mans,  (1876)   94  U.  S.  568. 

The  claim  for  a  composition  of  matter 
should  be  stated  as  a  combination  of  all  tiie 
essential  ingredients  combined  in  a  specified 
manner  and  proportion  and  producing  an 
article  having  the  characteristics  as  de- 
scribed. Francis  v.  Mellor,  (1871)  5  Fisk. 
Pat.  Cas.  153;  Goodvear  V.  Berry,  (1868)  3 
Fish.  Pat.  Cas.  439,* 

Statement  of  component  parts.  —  "^liere 
a  patent  is  claimed  for  such  a  discovery,  it 
should  state  the  component  parts  of  the  new 
manufacture  claimed  with  clearness  and  p^^ 
cision  and  not  leave  a  person  attempting  to 
use  the  discovery  to  find  it  out  by  experi- 
ment." Tyler  v.  Boston,  ( 1868)  7  Wall.  (U. 
S.)  327,  cited  in  Incandescent  Lamp  Patent, 
(1895)   159  U.  S.  465. 

Combination  stated  as  such. —  A  claim  for 
a  combination  must  be  stated  as  such  and  tlie 
combination  will  not  be  embraced  in  a  claim 
for  the  separate  element.  Delaware  Coal 
etc.,  Co.  V.  Packer,   (1880)   1  Fed.  Rep.  851. 

A  claim  cannot  be  treated  as  a  combinatios 
claim  in  the  absence  of  the  word  "combina- 
tion "  and  a  statement  of  its  specific  elemenU, 
Brown  Mfg.  Co.  v,  David  Bradley  Mfg.  Co, 
(1892)  51  Fed.  Rep.  226. 

Elements  and  patantability.  —  In  an  invea- 
tion  for  a  combination  every  necessary  ele 
ment  must  be  included  in  the  claim  and  it 
must  be  shown  that  the  combination  is  t 
complete  novel  and  patentable  invention. 
Silsby  t?.  Foote,  (1852)  14  How.  (U.  a) 
218;  Rowell  v.  Lindsay,  (1885)  113  U.  S. 
97;  Wicke  v.  Ostrom,  (1880)  103  U.  S.  461; 
Taylor  v.  Sawyer  SpindleCo.,  ( C.  C.  A.  1896)  75 
Fed.  Rep.  301 ;  Brown  Mfg.  Co.  r.  David  Bnui- 
ley  Mfg.  Co.,  (1892)  51  Fed.  Rep.  226;  Brown 
Mfg.  Co.  i\  Deere,  (1892)  51  Fed.  Rep.  229; 
Brickill  v.  Baltimore,  (1892)  50  Fed.  Rep. 
274;  Brickill  v.  Hartford,  (1892)  49  FW. 
Rep.  372;  Torrant  v.  Duluth  Lumber  Co., 
(1887)  30  Fed.  Rep.  830;  Gottfried  r.  PhilKp 
Best  Brewing  Co.,  ( 1879)  5  B.  &  A.  Pat  C»a 
4 ;  Terry  Clock  Co.  v.  New  Haven  Clod:  Oa, 
(1878)   3  B.  &  A.  Pat.  Cas.  332. 

Special  reference  to  elements  of  combiu- 
tion.  —  Where  the  several  elements  which  go 
to  make  up  the  combination  of  a  claim  are 
mentioned  specifically  and  by  reference  let- 
ters, such  specific  reference  operates  to  con- 
fine and  restrict  the  claim  to  the  particular 
device  described.  Hendy  v.  Ciolden  State,  etc. 
Iron  Works,  (1887)  127  U.  S.  375;  Weir  r. 
Morden,  (1888)  125  U.  S.  106;  McCormiek 
Harvesting  Mach.  Co.  v.  Aultman,  (1893)  SS 
Fed.  Rep.  773. 

Elements  in  that  combination  only.— A 
claim  for  a  combination  does  not  cover  the 
elements  of  the  combination  except  wha 
they  are  used  in  that  exact  combination,  ini 
elements  and  sub-combinations  which  U9 
themselves  new  operative  and  patentable  ii- 
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rentions  must  be  claimed  separately.  Mowry 
p.  Whitney,  (1871)  14  Wall.  (U.  S.)  620; 
Use  17.  Brown,  (1864)  2  Wall.  (U.  S.)  320; 
Evans  v.  Kelly,  (1880)  13  Fed.  Rep.  903;  Bab- 
cock  r.  Judd,  (1880)  1  Fed.  Rep.  408;  Lara  bee 
r.Cortlan,  (1851)  3  Fish.  Pat.  Cas.  5;  Stevens 
V.  Pritchard,  (1876)  2  B.  &  A.  Pat.  Cas.  390. 

Mere  aggregation  of  elements.  —  A  claim  is 
Toid  where  it  is  for  a  mere  aggregation  of 
elements.  Kerosene  I^mp  Heater  Co.  v,  Lit- 
tell,  (1878)  3  B.  &  A.  Pat.  Cas.  312. 

Unessential  elements.  —  A  claim  for  a 
combination  should  not  include  features  not 
essential,  as  the  patentee  is  protected  only 
for  the  exact  combination  claim,  and  the 
omitting  of  the  unessential  elements  would 
be  an  easy  way  of  avoiding  the  patent. 
Vance  v.  Campbell,  (1861)  1  Black  (U.  S.) 
427;  Coolidge  v.  McCone,  (1874)  2  Sawy.  (U. 
S.)  571;  McCarty  r.  Lehigh  Valley  R.  Co., 
(1895)  160  U.  S.  110;  Watson  v,  ancinnati, 
etc.,  R  Co.,  (1889)  132  U.  S.  161;  Fay  v. 
Cordesman,  (1883)  109  U.  S.  408;  Union 
Water-Meter  Co.  v.  Desper,  (1880)  101  U.  S. 
332;  Royer  17.  Schultz  Belting  Co.,  (1886)  28 
Fed.  Rep.  850;  Hancock  Inspirator  Co.  v. 
Jenks,  (1884)  21  Fed.  Rep.  911;  Bradley  17. 
Dull,  (1884)  19  Fed.  Rep.  913;  Le  Fever  17. 
Remington,  (1882)  13  Fed.  Rep.  86;  Furbush 
V.  Cook,  (1857)  2  Fish.  Pat.  Cas.  668;  Hen- 
derson r.  Cleveland  Co-operative  Stove  Co., 
(1877)  2  B.  &  A.  Pat.  Cas.  607. 

All  elements  'included  material.  —  In  a 
claim  for  a  combination,  if  the  patentee  speci- 
fies any  element  as  entering  into  the  combi- 
nation, either  directly  by  the  language  of  the 
claim  or  by  such  reference  to  the  descriptive 
part  of  the  specification  as  carries  such  ele- 
ment into  the  claim,  he  makes  such  element 
material  to  the  combination,  and  the  court 
cannot  declare  it  to  be  immaterial.  It  is  his 
province  to  make  his  own  claim,  and  his 
privilege  to  restrict  it.  If  it  be  a  claim  to  a 
combination,  and  be  restricted  to  specified 
elements,  all  must  be  regarded  as  material, 
leaving  open  only  the  question  whether  an 
omitted  part  is  supplied  by  an  equivalent  de- 
vice or  instrumentality.  Fay  17.  Cordesman, 
(1883)  109  U.  S.  408. 

Function  of  combination.  —  In  an  inven- 
tion for  a  combinatioi)  the  claim  should  be  for 
the  combination  and  not  for  its  function. 
Renwick  i?.  Pond,  (1872)  10  Blatchf.  (U.  S.) 
39. 

Klements  of  combination  as  invention. — 
The  elements  of  a  combination  or  sub-com- 
bination may  be  claimed  as  new,  operative, 
and  patentable  inventions  in  the  same  appli- 
cation, when  they  are  in  fact  such.  Mat- 
thews 17.  Boston  Mach.  Co.,  (1881)  106  U.  S. 
64;  Stevens  17.  Pritchard,  (1876)  2  B.  &  A. 
Pat.  Cas.  390. 

Functions  of  machine  claimed  as  art  or 
process.  —  Where  the  real  invention  is  a  com- 
bination or  machine,  its  use,  function,  or  re- 
sult should  not  be  claimed  as  an  art  or  a 
process.  Lawther  17.  Hamilton,  (1888)  124  U. 
S.  6;  Dederick  17.  Cassell,  (1881)  9  Fed.  Rep. 
306;  Piper  r.  Brown,  (1870)  4  Fish.  Pat.  Cas. 
175. 

Hew  machinery  for  art  or  process.  —  New 
nadiinery  by   which  an  art  or  process   is 
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practiced  need  not  be  included  in  a  claim  for 
the  art  or  process  if  the  method  or  means  by 
which  the  process  or  art  is  practiced  is  de- 
scribed. Mitchell  17.  Tilghman,  (1873)  19 
Wall.  (U.  S.)  287. 

Art  or  process  not  included  in  claim  for 
machine.  —  A  claim  for  a  machine  or  combi- 
nation by  which  an  art  or  process  is  prac- 
ticed does  not  cover  the  art  or  process,  and 
they  must  be  claimed  as  such.  Grier  i?.  Wilt, 
(1887)  120  U.  S.  412;  Andrews  r.  Cross, 
(1881)  8  Fed.  Rep.  269;  Boston  Elastic  Fab- 
rics Co.  17.  East  Hampton  Rubber  Thread  Co., 
(1874)  1  B.  &  A.  Pat.  Cas.  222. 

Claim  for  process  and  product.  —  A  claim 
may  not  embrace  both  a  process  and  its 
product.  Merrill  17.  Yeomans,  (1874)  1  B.  & 
A.  Pat.  Cas.  47. 

A  claim  for  an  improvement  merely  on  an 
existing  device  must  clearly  |)oint  out  the 
improvement  made  and  be  iimited  to  it. 
Brown  v.  Selby,  (1871)  2  Biss.  (U.  S.)  457; 
Bray  v.  Hartshorn,  (1860)  1  Cliff.  (U.  S.) 
638;  Whittemore  v.  Cutter,  (1813)  1  Gall. 
(U.  S.)  478;  Schroeder  t*.  Brammer,  (1900) 
98  Fed.  Rep.  880;  Troy  Laundry  Machinery 
Co.  17.  Bunnell,  (1886)  27  Fed.  Rep.  810. 

Construction  of  claims  for  improvements. 

—  The  invention  claimed  being  only  for  im- 
provements in  well-known  processes  and  in 
no  sense  one  of  a  pioneer  character,  the  pat- 
entee must  be  held  to  a  strict  construction  of 
his  claims.  Wright  1?.  Yuengling,  (1894)  155 
U.  S.  47;  Westinghouse  i?.  Boyden  Power 
Brake  Co.,  (1898)  170  U.  S.  562;  De  Lamar 
17.  De  Lamar  Min.  Co.,  (C.  C.  A.  1902)  117 
Fed.  Rep.  240,  afjtnning  (1901)  110  Fed.  Rep. 
538. 

Improvement  does  not  include  whole  device. 

—  Where  the  invention  is  merely  an  improve- 
ment, a  claim  for  the  whole  device  is  too 
broad  and  is  void.  Maguire  17.  Eames,  (1880) 
18  Blatchf.  (U.  S.)  321;  Woodcock  17.  Par- 
ker, (1813)  1  Gall.  (U.  S.)  438;  Phillips  v. 
Page,  (1860)  24  How.  (U.  S.)  164;  Sullivan 
t'.  Redfield.  (1825)  1  Paine  (U.  S.)  441; 
Johnston  Rufller  Co.  17.  Avery  Mach.  Co., 
(1886)  28  Fed.  Rep.  193. 

Improvement  as  complete  machine.  —  The 
fact  that  the  claim  for  an  improvement 
standing  alone  does  not  describe  a  complete 
and  operative  machine  does  not  render  the 
claim  void.  Deering  17.  Winona  Harvester 
Works,  (1894)  155  U.  S.  302;  Schroeder  17. 
Brammer,   (1900)   98  Fed.  Rep.  880. 

Method  of  adapting  improvement.  —  A 
claim  for  an  improvement  need  not  include 
the  method  of  adapting  it  to  a  machine,  but 
any  appropriate  means  which  will  make  it 
operative  will  be  understood.  Deering  17. 
Winona  Harvester  Works,  (1894)  155  U.  S. 
302;  Webster  Loom  Co.  17.  Higgins,  (1881) 
105  U.  S.  684. 

Arrangement  of  parts  as  described.  — A 
patent  issued  to  an  inventor  is  restricted  to 
the  very  arrangement  of  parts  which  his  ap- 
plication described  and  delineated.  Morgan 
Envelope  Co.  v.  Albany  Perforated  Wrapping 
Paper  Co.,  (1894)  152  U.  S.  425;  Sargent  1?. 
Hall  Safe,  etc..  Co.,  (1884)  114  U.  S.  63; 
Roemer  i'.  Pcddie,  (1889)  132  U.  S.  313;  J.  L. 
Mott  Iron  Wgrks  17,  Standard  Mfg.  Co.,  (€• 
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C.  A.  1893)  53  Fed.  Rep.  819;  Temple  Pump 
Co.  V.  Gobs  Pump,  etc.,  Mfg.  Co.,  (C.  C.  A. 
1893)  58  Fed.  Rep.  196;  Craig  t?.  Michigan 
Lubricator  Co.,  (1896)  72  Fed.  Rep.  173. 

Several  improvements  of  same  device. — 
An  application  may  include  several  improve- 
ments upon  the  same  device,  but  each  must 
be  separately  claimed.    Lee  v.  Blandy,  (1860) 

1  Bond   (U.  S.)  361;  Moody  v.  Fiske,  (1820) 

2  Mason  (U.  S.)  112;  Adams  v.  Jones,  (1859) 
1  Fish.  Pat.  Cas.  627;  Morris  v.  Barrett, 
(1869)  1  Fish.  Pat  Cas.  461;  Pitts  v.  Whit- 
man, (1843)  2  Story  (U.  S.)  609;  Burke  v. 
Partridge,  (1878)  58  N.  H.  349. 

Old  improvement  among  several  claimed. — 
If  one  of  the  improvements  contained  in  a 
single  claim  for  several  improvements  as  one 
invention  is  old  the  claim  is  void.  Moody  v. 
Fiske,  (1820)  2  Mason  (U.  S.)  112;  Heinrich 
V.  Luther,  (1855)  6  McLean  (U.  S.)  345. 

Accepting  narrowed  claim.  —  If  an  appli- 
cant in  order  to  get  his  patent  accepts  one 
with  a  narrower  claim  than  that  contained  in 
his  original  application  he  is  bound  by  it. 
If  dissatisfied  with  the  decision  rejecting  his 
application  he  should  pursue  his  remedy  by 
appeal.  Shepard  17.  Carrigan,  (1886)  116 
U.  S.  593. 

Claim  rejected.  —  Until  the  patentee  ac- 
cepts the  patent  he  cannot  be  held  impliedly 
to  disclaim  anything  in  his  real  discovery. 
If  he  makes  a  claim  which  is  rejected  and 
he  accepts  the  patent  without  the  claim, 
then  he  waives  the  right  to  a  monopoly 
therein.  Pittsburgh  Reduction  Co.  v.  Cowles 
Electric  Smelting,  etc.,  Co.,  (1893)  55  Fed. 
Rep.  301. 

£8toppel  by  acquiescence  in  rejection.  —  A 
patentee  who  has  acquiesced  in  the  rejection 
of  his  original  claim,  because  it  was  said  by 
the  examiner  to  be  anticipated  by  references 
he  made,  is  not  thereby  estopped  from  claim- 
ing and  securing  by  an  amended  claim  every 
new  and  useful  improvement  he  has  invented 
that  is  not  disclosed  by  those  references. 
National  Hollow  Brake- Beam  Co.  v.  Inter- 
changeable Brake-Beam  Co.,  (C.  C.  A.  1901) 
106  Fed.  Rep.  693. 

"Acquiescence  in  the  rejection  of  a  claim 
on  references  cited  in  the  patent  office,  and 
the  acceptance  of  a  patent  on  an  amended 
claim,  estops  the  patentee  from  maintaining 
that  the  amended  claim  covers  the  devices 
shown  in  the  references  and  that  it  has  the 
breadth  of  the  claim  rejected;  but  this  is  the 
limit  of  the  estoppel."  National  Hollow 
Brake-Beam  Co.  v.  Interchangeable  Brake- 
Beam  Co.,  (C.  C.  A.  1901)  106  Fed.  Rep. 
693. 

Failure  to  claim.  —  Where  a  patentee  has 
made  his  claim,  he  has  thereby  disclaimed 
and  abandoned  to  the  public  all  other  com- 
binations and  improvements  that  are  not 
mere  invasions  of  the  device,  combination,  or 
improvement  which  he  claims.  Kinloch 
Telephone  Co.  r.  Western  Electric  Co.,  (C. 
C.  A.  1902)  113  Fed.  Rep.  052;  McClain  r. 
Ortmayer,  (1891)  141  U.  S.  419;  Yale  Lock 
Mfg.  Co.  r.  Sargent,  (1886)  117  U.  S.  373; 
Keystone  Bridge  Co.  r.  Phcenix  Iron  Co., 
(1877)  95  U.  S.  274;  Adams  Electric  R.  Co. 
V.  Lindell  R.  Co.,    (C.  C.  A.  1896)    77  Fed. 


Rep.  432;  Stirrat  v.  Excelsior  Mfg.  Co.,  (C. 
C.  A.  1894)  61  Fed.  Rep.  980;  Buffingbni'i 
Iron  Bldg.  Co.  v.  Eustis,  (C.  C.  A.  1895) 
65  Fed.  Rep.  804;  McBride  r.  Kingman,  (C 
C.  A.  1898)   97  Fed.  Rep.  217. 

"  The  patent  itself  is  a  solemn  declar^tioa 
of  the  inventor  that  every  improvement,  de- 
vice, and  combination  not  claimed  by  him 
therein  is  not  his  invention  or  discoveiy,  bat 
is  the  property  of  the  public."  Buffingtan*s 
Iron  Bldg.  Co.  v.  Eustis,  (C.  C.  A.  1895)  65 
Fed.  Rep.  804. 

The  presumption  is  that  any  such  un- 
claimed combination  or  improvement  wis  not 
the  invention  or  discovery  of  the  patentee. 
Buffington's  Iron  Bldg.  Co.  v.  Eustis,  (C.  C. 
A.  1895)   65  Fed.  Rep.  804. 

Other  devices  renounced  by  specific  ciam. 
—  The  claim  for  a  specific  combination  or 
device  in  a  patent  is  a  renunciation  of  eveiy 
claim  to  any  other  combinations  or  devieei 
for  performing  the  same  functions  that  are 
apparent  from  the  face  of  the  patent,  and  are 
not  colorable  evasions  of  the  combination  or 
device  claimed.  Doze  V,  Smith,  (1893)  » 
Fed.  Rep.  327. 

A  patentee  dedicates  to  the  public  entj 
combination  and  improvement  apparent  on 
the  face  of  his  specification  which  he  does 
not  point  out  and  distinctly  claim  as  his  dis- 
covery or  invention.  Ide  v,  Trorlicht,  ett. 
Carpet  Co.,  (C.  C.  A.  1902)  115  Fed.  Rep. 
137. 

Part  described  not  claimed.  —  An  inventor 
cannot  go  beyond  what  he  has  claimed  and 
insist  that  his  patent  covers  something  sot 
claimed,  merely  because  it  is  to  be  found  in 
the  descriptive  part  of  the  specification. 
Lehigh  Valley  R.  Co.  v.  Mellon,  (1881)  104 
U.  S.  112. 

Combination  or  device  not  claimed.  — It 
would  be  rank  injustice  to  permit  a  patentee, 
after  a  combination  or  device  that  he  did  not 
claim  has  gone  into  general  use,  and  yean 
after  his  patent  was  granted  to  read  that 
combination  or  device  into  one  of  the  ciainu 
of  his  patent,  and  to  recover  for  its  infrini^ 
ment  of  every  one  who  has  used  it  on  the 
faith  of  his  solemn  declaration  tliat  be  did 
not  claim  it.  Dobson  v.  Cubley,  (1893)  149 
U.  S.  117;  McClain  v.  Ortmayer,  (1891)  141 
U.  S.  419;  Parker,  etc.,  Co.  v.  Yale  Cloek 
Co.,  (1887)  123  U.  S.  87;  Wollensak  r. 
Reiher,  (1885)  115  U.  S.  96;  Mahn  r,  Har- 
wood,  (1884)  112  U.  S.  354;  Miller  r.  Brid0^ 
port  Brass  Co.,  (1881)  104  U.  S.  350: 
Buffington's  Iron  Bldg.  Co.  v.  Eustis,  (C.  C. 
A.  1895)  65  Fed.  Rep.  804;  Maddoek  v. 
Coxon,  (1891)  45  Fed.  Rep.  578;  Heine 
Safety  Boiler  Co.  v.  Anheuser-Busch  Brew- 
ing Assoc,   (1890)   43  Fed.  Rep.  786. 

Failure  to  include  mechanical  devices.— A 
claim  for  a  machine  or  for  a  combination  of 
mechanical  devices  is  not  invalid  or  insuffi- 
cient because  it  fails  to  include  mechanical 
devices  for  uniting  or  operating  the  machine 
or  combination  which  readily  suggest  them- 
selves to  a  mechanic  skilled  in  the  art.  or 
which  are  pointed  out  in  the  specifications  or 
drawings  as  means  for  the  purpose.  Bruh 
mer  v.  Schroeder,  (C.  C.  A.  1901)  106  Fei 
Rep.  918. 
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Sobseqnent  patent  for  unclainied  device.  — 
A  description  of  a  device  or  combination 
which  is  not  claimed  in  the  drawings  or 
specification  of  a  patent  estops  the  patentee 
from  securing  a  monopoly  of  its  use  by  a  sub- 
seqaent  patent  as  well  as  by  any  other  means. 
James  r.  Campbell,  (1881)  104  U.  S.  356; 
Adams  v,  Bellaire  Stamping  Co.,  (1886)  28 
Fed.  Rep.  360;  McBride  v.  Kingman,  (C.  C. 
A.  1898)  97  Fed.  Rep.  217. 

The  daim  as  allo'ved  must  be  read  and  in- 
terpreted with  reference  to  the  rejected  claim 
and  to  the  prior  state  of  the  art  and  cannot 
be  so  construed  as  to  cover  either  what  was 
rejected  by  the  patent  office  or  disclosed  by 
prior  devices.  Leggett  ».  Avery,  (1880)  101 
U.  S.  266;  Shepard  v.  Carrigan,  (1886)  116 
U.  S.  593;  Knapp  v.  Morss,  (1893)  150  U.  S. 
227. 

While  not  allowed  to  revive  a  claim  by  a 
broad  construction  of  the  claim  allowed,  yet 
the  patentee  is  entitled  to  a  fair  construction 
of  the  terms  of  his  claim  as  actually  grants. 
Hubbell  V.  U.  S.,  (1900)   179  U.  S.  78. 

Construction  of  claim  for  combination. — 
*'ln  patents  for  combinations  of  mechanism, 
limitations  and  provisos  imposed  by  the  in- 
Tent4)r,  especially  such  as  were  introduced 
into  an  application  after  it  had  been  per- 
sistently rejected,  must  be  strictly  construed 
against  the  inventor  and  in  favor  of  the 
public  and  looked  upon  as  in  the  nature  of 
disclaimers."  Sargent  v.  Hall  Safe,  etc., 
Co.,  (1884)   114  U.  S.  63. 

Claim  construed  with  description.  —  In 
sustaining  a  claim  in  a  patent  the  description 
should  always  be  consulted  and  it  should  be 
construed  in  the  light  of  the  description. 
Pacific  Cable  R.  Co.  v.  Butte  City  St.  R.  Co., 
(1893)  58  Fed.  Rep.  420;  New  American 
File  Co.  r.  Nicholson  File  Co..  (1887)  31 
Fed.  Rep.  289;  Lull  v,  Clark,  (1882)  13  Fed. 
Rep.  461. 

"A  claim,  which  shows  by  its  terms  that 
it  is  intended  to  be  restricted  to  the  exact 
improvement  clflimcd  as  the  invention,  will 
not  be  held  invalid,  because,  standing  alone, 
it  would  not  describe  a  complete  and  opera- 
tive machine."  The  specifications  including 
the  drawings  will  be  considered  "  to  ascer- 
tain the  old,  known,  or  unclaimed  elements 
or  features,  which  are  to  be  combined  in 
operation  with  the  improvement  described  in 
the  claim;  and  if  the  specifications  and  claim 
read  together  describe  an  operative  machine 
which  will  include  the  invention  described  in 
the  claim,  then  the  patent  will  not  be  held  to 
be  void  for  uncertainty  and  vagueness  of 
description."  Schroeder  i?.  Brammer,  (1900) 
98  Fed.  Rep.  880. 

The  claim  should  not  be  construed  with- 
out reference  to  the  description  of  the  in- 
vention and  the  method  and  process  of 
putting  it  into  operative  form  which  the 
specification  contains.  American  Sulphite 
Pulp  Co.  r.  Howland  Falls  Pulp  Co.,  (C.  C. 
A.  1897)   80  Fed.  Rep.  395. 

Specifications  and  claim  repugnant.^ 
Where  the  specifications  and  claim  of  a  pat- 
ent are  repugnant  to  each  other,  the  whole 
invention  must  be  found  either*  in  the  specifi- 
cations or  in  the  claim,  and  a  part  of  the 


specifications  cannot  be  taken  to  help  out  the 
claim  and  the  rest  be  rejected.  Smith  v, 
Murray,   (1886)    27  Fed.  Rep.  69. 

Enlargement  of  claims  by  description. — 
The  claims  should  be  read  in  the  light  of  the 
description,  not  for  the  purpose  of  their 
enlargement,  but'  to  ascertain  their  real 
meaning.  Electric  Smelting,  etc.,  Co.  v.  Car- 
borundum Co.,  (C.  C.  A.  1900)  102  Fed.  Rep. 
618;  American  Sulphite  Pulp  Co.  v,  Howland 
Falls  Pulp  Co.,  (C.  C.  A.  1897)  80  Fed. 
Rep.  395. 

Claim  as  measure  of  rights.  —  The  claim 
as  stated  in  the  letters- patent,  and  not  the 
specifications  therein  stated,  is  the  measure 
of  the  plaintiff's  rights  under  his  letters. 
The  specifications  may  be  consulted  with  a 
view  to  explaining  or  restricting  but  can 
never  expand  the  claims  made  in  the  letters. 
Monroe  r.  McGreer,  (1897)  81  Fed.  Rep.  954. 

The  scope  of  letters  patent  must  always 
be  limited  to  the  invention  predicated  in 
the  claim,  and  this  claim  can  never  be  en- 
larged by  any  language  employed  in  other 
paAs  of  the  specification.  Lehigh  Valley 
R.  Co.  V.  Mellon,  (1881)  104  U.  S.  112; 
Tieman  v.  Kraatz,  (C.  C.  A.  1898)  85  Fed. 
Rep.  437. 

Reference  to  figure  in  drawing.  —  A  refer- 
ence in  a  claim  of  a  patent  to  a  letter  or 
figure  used  in  the  drawing  and  in  the  speci- 
fication to  describe  a  device  or  an  element 
of  a  combination  does  not  limit  the  claim 
to  the  specific  form  of  that  device  or  ele- 
ment there  shown,  unless  that  particular 
form  was  essential  to  or  embodied  the  prin- 
ciple of  the  improvement  claimed.  National 
Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  (C.  C.  A.  1901)  106  Fed. 
Rep.  693. 

Limited  to  precise  geometrical  shape. — 
"  A  mere  reference  in  a  claim  to  a  letter  on 
tne  drawing  does  not  of  itself  limit  the 
claim  to  the  precise  geometrical  shape 
shown  in  the  drawing,  even  though  the 
description  of  the  drawing  in  the  specifica- 
tion refers  to  the  part  thus  lettered  by  an 
adjective  appropriate  to  the  form  shown  in 
the  arawing,  unless  that  particular  form 
is  pointed  out  in  the  specification,  or  was 
known  by  the  state  of  the  art  to  be  the  par- 
ticular improvement  the  inventor  claimed." 
Delemater  r.  Heath,  (C.  C.  A.  1893)  58 
Fed.   Rep.   414. 

Knowledge  of  theory.  —  It  is  not  necessary 
that  the  principle  or  theory  of  the  inven- 
tion should  be  known  to  the  inventor  if  the 
invention  is  sufficiently  described  so  that  it 
can  be  put  into  practice.  Cahill  v.  Beck- 
ford.  (1871)  Holmes  (U.  S.)  48;  Fames  v. 
Andrews,  (1887)  122  U.  S.  40;  Thompson 
Meter  Co.  v.  National  Meter  Co.,  (1900) 
106  Fed.  Rep.  531;  Woodward  v.  Dinsmore, 
(1870)  4  Fish.  Pat.  Cas.  163,  30  Fed.  Cas. 
No.  18,003. 

It  may  be  that  the  inventor  did  not  know 
what  the  scientific  principle  was,  or  that, 
knowing  it,  he  omitted  from  accident  or  de- 
sign to  set  it  forth.  That  does  not  vitiate 
the  patent.  Andrews  v.  Cross,  (1881)  8 
Fed.  Rep.  260. 

The  assignment  of  a  wrong  rule  of  physics 
as  the  cause  of  the  result  obtained  does  not 
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affect  the  validity  of  the  patent.  Emerson 
Co.  V,  Nimocks,  (C.  C.  A.  1900)  99  Fed.  Rep. 
737. 

Inventor's  knowledge  of  functions  of  in- 
vention.—  An  inventor  is  entitled  to  the 
beneficial  functions  of  his  invention,  whether 
he  then  knew  all  its  beneficial  uses  or  not. 
Miller  t?.  Eagle  Mfg.  Co.,  (1894)  151  U.  S. 
201;  Brown  v.  District  of  Columbia,  (1889) 
130  U.  S.  87;  Earaes  v.  Andrews,  (1887) 
122  U.  S.  40;  Stow  i?.  Chicago,  (1881)  104 
U.  S.  550;  Roberts  v.  Ryer,  (1875)  91  U. 
S.  150;  Tucker  v.  Spalding,  (1871)  13  Wall. 
(U.  S.)  453;  Goshen  Sweeper  Co.  v,  Bis- 
sell  Carpet  Sweeper  Co.,  (C.  C.  A.  1895) 
72  Fed.  Rep.  67;  McCormick  Harvesting 
Mach.  Co.  V.  Aultman,  (C.  C.  A.  1896)  69 
Fed.' Rep.  371;  Thomson  Meter  Co.  v.  Na- 
tional Meter  Co.,  (CCA  1895)  65  Fed. 
Rep.  427;  Appleton  Mfg.  Co.  t?.  Star  Mfg. 
Co.,  (C  C  A.  1894)  60  Fed.  Rep.  411;  Gait 
V,  Parlin,  etc.,  Co.,  (C  C  A.  1894)  60  Fed. 
Rep.  422;  Western  Electric  Co.  t?.  Sperry 
Electric  Co.,  (C  C  a.  1893)  58  Fed.  Rep. 
186;  Dixon- Woods  Co.  v.  Pfeifer,  (C.  C  A. 
1893)   55  Fed.  Rep.  390. 

A  patentee  is  entitled  to  all  the  uses  to 
which  his  patented  device  or  combination 
can  be  put,  and  all  the  functions  it  will 
perform,  whether  or  not  he  was  aware  of 
or  described  them,  when  he  procured  his 
patent.     National    Hollow   Brake-Beam   Co. 


17.  Interchangeable  Brake-Beam  Co.,    (C.  C 
A.   1901)    106  Fed.  Rep.  693. 

When  the  means,  devices,  and  orgsniiatian 
are  patented,  the  patentee  is  entitled  to  the 
exclusive  use  of  the  mechanical  organ iza 
tion,  device,  or  means  for  all  the  uses  and 
purposes  to  whicli  it  can  be  applied,  with- 
out regard  to  the  purposes  to  which  he  sup- 
posed originally  it  was  most  applicable. 
McComb  V.  Brodie,  (1872)  1  Woods  (U.  S.) 
153,  15  Fed.  Cas.  i\o.  8,708. 

Process  necessarily  involved.  —  Where  a 
patent  clearly  sliows  and  describes  a  ma- 
chine whose  use  necessarily  involves  the  pro- 
duction of  a  certain  process,  no  other  per- 
son can  afterwards  patent  that  process.  Tbe 
first  patentee  is  entitled  to  his  mechanism 
for  evci-y  use  of  which  it  is  capable.  Xew 
Process  Fermentation  Co.  v.  Koch,  (18S4) 
21  Fed.  Rep.  580. 

Claim  includes  mechanical  eqniralenti.— 
One  who  claims  and  secures  a  patent  for  a 
new  machine  or  combination,  thereby  neces- 
sarily claims  and  secures  a  patent  for  eireiy 
mechanical  equivalent  of  that  machine  or 
combination,  because  in  the  light  of  the 
patent  law  every  mechanical  equivalent  of 
a  device  is  the  same  thing  as  the  device 
itself.  Kinloch  Telephone  Co.  v.  Westen 
Electric  Co.,  (C  C  A.  1902)  113  Fed.  Bep. 
652. 


Sec.  4889.  [Drawings,  when  requisite.]  When  the  nature  of  the  case 
adiQits  of  drawings,  the  applicant  shall  furnish  one  copy  signed  by  the  inventor 
or  his  i^ttomey  in  fact,  and  attested  by  two  witnesses,  which  shall  be  filed  in  the 
Patent-Office ;  and  a  copy  of  the  drawing,  to  be  furnished  by  the  Patent-OflBoe, 
shall  be  attached  to  the  patent  as  a  part  of  the  specification.      [R.  S."] 

Pullman  Palace  Car  Co.  v.   Wagner  Palaee 
Car  Co.,    (x889)    38  Fed.  Rep.  416. 

When  necessary.  —  Drawings,  however,  are 
not  necessary  until  after  the  issuance  of  tht 
patent  and  they  need  not  accompany  the  tp- 

Slication.      O'Reilly    v.    Morse,     (1853)    13 
[ow.   (U.  S.)   62;  French  v,  Rogers,  (1851) 
1  Fish.  Pat  Cas.  lo3,  9  Fed.  Cas.  No.  6,103. 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
201. 

What  are  sufficient  drawings.  —  Where  the 
drawings  are  such  that  in  connection  with 
the  specifications  a  skilled  mechanic  will 
be  enabled  to  construct  the  invention,  such 
drawings  are  sufficient.  American  Hide, 
etc..  Splitting,  etc.,  Mach.  Co.  v.  American 
Tool,  etc.,  Co.,   (1870)  Holmes  (U.  S.)   503; 


Sec.  4890.  ^Specimens  of  ingredients,  etc.]  When  the  invention  or  dis- 
covery is  of  a  composition  of  matter,  the  applicant,  if  required  by  the  Commis- 
sioner, .shall  furnish  specimens  of  ingredients  and  of  the  composition,  sufficient 
in  quantity  for  the  purpose  of  experiment.     [R.  S.] 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
201. 

Discretion  of  patent  office.  —  It  is  within 
the  discretion  of  the  patent  office  to  re- 
quire or  dispense  with  specimens.  Badische 
Anilin,  etc.,  Fabrik  v.  Cochrane,  (1879)  16 
Blatchf.   (U.  S.)   155,  2  Fed.  Cas.  No.  719. 


Failure  to  furnish  specimens.  —  The  valid- 
ity of  the  patent  is  not  affected  by  a  failare 
to  furnish  specimens  of  ingredients.  Badiscbe 
Anilin,  etc.,  Fabrik  v.  Cochrane,  (1879) 
16  Blatchf.  (U.  S.)  155;  Tarr  t;.  Folsom. 
(1874)  Holmes  (U.  S.)  313,  23  Fed.  Cu. 
No.  13,756. 


m 


Sec.  4891.  [Model,  when  requisite.]  In  all  cases  which  admit  of  repre- 
sentation by  model,  the  applicant,  if  required  by  the  Commissioner,  shall  fu^ 
nish  a  model  of  convenient  size  to  exhibit  advantageously  the  several  parts  of 
his  invention  or  discovery.      [R.  S.] 


Act  of  July  8,  1830,  ch.  230,  16  Stat.  L.  201. 
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Sec.  4892.  [Oaih  required  from  appliccuni.]  The  applicant  shall  make 
oath  that  he  does  verily  believe  himself  to  be  the  original  and  first  inventor  or 
discoverer  of  the  art,  machine,  manufacture,  composition,  or  improvement  for 
which  he  solicits  a  patent;  that  he  does  not  know  and  does  not  believe  that  the 
same  was  ever  before  known  or  used ;  and  shall  state  of  what  country  he  is  a 
citizen.  Such  oath  may  be  made  before  any  person  within  the  United  States 
authorized  by  law  to  administer  oaths,  or  when  the  applicant  resides  in  a  for- 
eign country,  before  any  minister,  charge  d'affaires,  consul,  or  commercial 
agent,  holding  commission  under  the  Government  of  the  United  States,  or 
before  any  notary  public  of  the  foreign  country  in  which  the  applicant  may  be. 
[R.  8.] 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
202. 

Later  amendment.  —  See  Act  of  March  3, 
1903,  eh.  1019,  sec.  2,  32  Stat.  L.  1226,  Ap- 

FE2rDIX. 

This  oath  ia  an  essential  prerequisite  to  the 
exercise  of  jurisdiction  on  the  application 
by  the  commissioner;  and  the  courte  assign 
the  making  of  this  oath  as  r  part  of  the 
groundwork  for  the  rule  that  the  letters 
patent  are  prima  facie  evidence  of  the  requi- 
site novelty  and  utility.  Alden  v.  Dewey, 
(1840)  1  Story  (U.  S.)  336;  In  re  Fultz, 
(1853)  MacA.  Pat.  Cas.  178,  9  Fed.  Cas. 
No.  5,156;  In  re  Wagner,  (1857)  MacA. 
Pat  Cas.  510,  28  Fed.  Cas.  No.  17,038. 

Omission  of  oath.  —  Where  a  patent  is 
granted  without  an  oath  its  omission  does 
not  affect  the  validity  of  the  patent.  Whit- 
temore  v.  Cutter,  (1813)  1  Gall.  (U.  S.) 
429,  29  Fed.  Cas.  No.  17,600;  Crompton  v. 
Belknap  Mills,  (1869)  3  Fish.  Pat.  Cas.  536, 
30  Fed.  Cas.  No.  18,285;  Holmes  Burglar 
Alarm  Tel.  Co.  v.  Domestic  Tel.,  etc.,  Co., 
(1890)  42  Fed.  Rep.  200;  Dyer  v.  Rich, 
(1840)  1  Met.  (Mass.)   180. 

Oath  by  one  not  the  inventor.  —  ''A  pat- 
ent which  is  not  supported  by  the  oath  of 
the  inventor,  but  applied  for  by  one  who  is 
not  the  inventor,  is  unauthorized  by  law,  and 
void,  and,  whether  taken  out  in  the  name 
of  the  applicant  or  of  any  assignee  of  his, 
confers  no  rights  as  against  the  public." 
Kennedy  v.  Hazelton,  (1888)  128  U.  S. 
667. 

With  regard  to  a  patent  sworn  to  by  one 
not  the  inventor,  but  with  the  inventor's 
connivance,  the  court  said :  *'  The  patent  law 
makes  it  essential  to  the  validity  of  a  pat- 
,  ent  that  it  shall  be  granted  on  the  applica- 
tion supported  by  the  oath  of  the  original 
and  first  inventor,  or  of  his  executor  or  ad- 
ministrator, whether  the  patent  is  issued  to 
him  or  to  his  assignee."  Kennedy  v.  Hazel- 
ton,  (1888)    128  Li.  S.  667. 

(Mh  by  agent  or  attorney.  —  An  oath  by 
the  agent  of  an  inventor  or  his  attorney  is 
not  sufficient.  Hancock  Inspirator  Co.  v, 
Jenks,  (1884)   21  Fed.  Rep.  913. 

Oath  by  administrator  on  broadened  appli- 
cation.  —  Where  a  patentee  dies  and  the  ap- 
plication is  broadened  a  new  oath  by  the 
administrator  is  necessary  or  the  patent  will 
be  void.  Eagleton  Mfg.  Co.  v.  West,  etc., 
Mfg.  Co.,  (1880)  2  Fed.  Rep.  774. 

Sejaane  application  on  assignee's  oath. — 


Where  the  reissue  application  was  made  on 
the  oath  of  the  assignee  only,  that  of  the 
inventor  not  being  then  required  by  law,  it 
was  none  the  less  considered  by  the  court. 
Freeman  v.  Asmus,    (1892)    146  U.   S.  226. 

Extent  of  application  of  oath.-— An  oath 
applies  to  the  whole  specification  and  is  not 
to  be  confined  to  the  specific  claim.  Hogg  v. 
Emerson,  (1848)  6  How.  (U.  S.)  437;  King 
V,  Gedney,  (1856)  MasA.  Pat.  Cas.  443,  14 
Fed.  Cas.  No.  7,795. 

Change  of  words  in  claim.  — The  fact  that 
there  was  a  mere  change  of  words  in  a  claim 
after  the  application  and  oath  is  not  sufficient 
to  require  a  new  oath  where  by  the  change  the 
invention  claimed  is  simply  made  clearer  and 
not  broadened.  Brush  Electric  Co.  t?.  Julien 
Electric  Co.,  (1890)  41  Fed.  Rep.  679. 

Insertion  of  new  claim  within  invention.  — 
The  insertion  of  a  new  claim  which  is  within 
the  invention  described  in  the  specification  is 
not  such  a  change  as  will  require  a  new  oath. 
John  R  Williams  Co.  v.  Miller,  etc.,  Mfg.  Co., 
(1901)  107  Fed.  Rep.  290. 

Form.  —  The  oath  need  not  be  in  writing. 
Hancock  Inspirator  Co.  v.  Jenks,  (1884)  21 
Fed.  Rep.  913. 

Date.  —  An  oath  need  not  be  dated.  French 
V,  Rogers,  (1851)  1  Fish.  Pat.  Cas.  133,  9  Fed. 
Cas.  No.  5,103. 

Citizenship  misstated.  —  In  the  absence  of 
express  statutory  provision  avoiding  a  pat- 
ent for  a  misstatement  as  to  citizenship  it 
would  be  going  to  an  extreme  length  for  the 
court  to  hold  that  a  mere  mistake  in  that  re- 
gard, innocently  made,  and  working  no  sort 
of  harm,  should  have  such  efifect.  Tonduer 
V.  CJhambers,  (1889)  37  Fed.  Rep.  333. 

A  false  oath  as  to  citizenship  renders  the 
patent  void.  Child  v,  Adams,  (1854)  1  I'ish. 
Pat.  Cas.  189. 

The  decision  of  the  patent  ofilce  in  grant- 
ing a  patent,  that  the  inventor  had  made  the 
necessary  preliminary  statutory  oath,  is  final. 
De  Florez  v.  Raynolds,  (1878)  14  Blatchf.  (U. 
S.)  505,  7  Fed.  Cas.  No.  3,742. 

Recital  in  patent.  —  Where  the  patent  re- 
cites that  the  required  oath  was  taken,  it  is, 
in  the  absence  of  fraud,  conclusive.  De 
Florez  v.  Raynolds,  (1878)  14  Blatchf.  (U.  S.) 
505;  Seymour  v.  Osborne,  (1870)  11  Wall.  (U. 
S.)  516;  Hoe  v.  Kahler,  (1885)  25  Fed.  Rep. 
271;  Hancock  Inspirator  Co.  v.  Jenks,  (1884) 
21  Fed.  Rep.  911;  Oompton  v.  Belknap  Mills, 
(1869)  3  Fish.  Pat.  Cas.  536,  30  Fed.  Cas.  No. 
18,286. 
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Notary  not  authorized  to  administer  oaths. 
—  A  notary  of  Austria-Hungary,  not  author- 
ized by  the  laws  of  his  country  to  administer 
oaths  or  to  take  affidavits,  lacks  the  requisite 


authority  to  administer  the  oath  prescribed 
.by  this  section.  Notary,  (1892)  20  Op.  Atty.- 
Gen.  455. 


Sec.  4893.  \_Examin(Uion  a/nd  issuing  patent.^  On  the  filing  of  any  such 
application  and  the  payment  of  the  fees  required  by  law,  the  Commissioner  of 
Patents  shall  cause  an  examination  to  be  made  of  the  alleged  new  invention  or 
discovery;  and  if  on  such  examination  it  shall  appear  that  the  claimant  is 
justly  entitled  to  a  patent  under  the  law,  and  that  the  same  is  sufficiently  useful 
and  important,  the  Commissioner  shall  issue  a  patent  therefor.      \_R.  S,] 

for  a  reissue  of  a  patent  is  an  assignee,  w 
as  to  entitle  him  to  a  reissue  under  the  pat- 
ent laws,  and  has  decided  in  the  negatiye, 
mandamus  will  not  lie  to  compel  the  com- 
missioner to  refer  the  application  to  *'the 
proper  examiner  or  otherwise  examine  or 
cause  the  same  to  be  examined  according  to 
law,"  The  preliminary  question  decided  is 
within  the  scope  of  the  commissioner's  au- 
thority and  having  resolved  it  in  the  negative 
there  is  no  necessity  to  look  further  into  the 
case.  Patent  ComV  «?.  Whiteley,  (1866)  4 
WaH.  (U.  S.)  522. 

Force  of  examiner's  decision.  —  The  deci- 
sion of  the  examiner  is  not  binding  up<m  tlie 
commissioner,  but  where  he  refuses  arbitrt- 
rily  or  unreasonably  to  issue  a  patent  man- 
damus will  lie  to  compel  him  to  do  so.  Hull 
17.  Patent  Com'r,  (1876)  2  MacArthur  (D. 
C.)  90;  Bigelow  V.  Thacher,  (1875)  2  Mic- 
Arthur  (D.  C.)  24;  U.  S.  v,  Butterworth, 
(1884)  3  Mackey  (D.  C.)  229;  Butterworth 
V,  U.  S.,  (1884)  112  U.  S.  60;  Whitley  P. 
Fisher,  (1870)  4  Fish.  Pat.  Cas.  248. 

Effect  of  examination.  —  The  result  of  aa 
examination,  if  in  favor  of  the  patent,  though 
not  final,  ought  to  have  sufficient  force  to 
justify  the  owner  of  the  patent  in  saying  that 
there  is  no  interference  between  his  patent 
and  any  prior  one,  unless. there  is,  in  fact, 
on  the  records  of  the  patent  office,  a  patent 
identically  similar  which  the  pat^t  officers 
have  negligently  overlooked,  or  fraudulently 
failed  to  consider,  and  of  the  existence  of 
which  the  defendant  is  shown  to  have  had 
knowledge.  Reeves  V,  Corning,  (1892)  61 
Fed.  Rep.  774. 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
202. 

Extent  of  jurisdiction  of  patent  office. — 
The  determination  of  all  questions  of  law  or 
fact  involved  in  the  allowance  or  rejection 
of  an  application  is  primarily  within  the 
jurisdiction  of  the  patent  office.  Hunt  v. 
Howe,  (1855)  MacA.  Pat.  Cas.  366,  12  Fed. 
Cas.  No.  6,891;  Wickersham  i\  Singer,  (1859) 
Mac.  A.  Pau  Cas.  645,  29  Fed.  (3as.  No. 
17,610;  Marcy  v.  Trotter,  (1860)  3  App. 
Com'r  Pat.  303,  16  Fed.  Cas.  No.  9,063;  In 
re  Wagner,  (1857)  MacA.  Pat.  Cas.  510,  28 
Fed.  Cas.  No.  17,038;  Mowry  v.  Barber, 
.  (1858)  MacA.  Pat.  Cas.  563,  17  Fed.  Cas.  No. 
9,892. 

When  patent  should  be  refused.  —  A  pat- 
ent should  be  refused  by  the  commissioner  if 
he  has  knowledge  of  any  reason  why  the  pat- 
ent should  not  issue,  whether  that  objection 
was  raised  and  decided  by  the  examiners  or 
not.  In  re  Drawbaugh,  (1896)  9  App.  Cas. 
(D.  C.)   219. 

By  whom  made.  —  It  is  not  incumbent 
upon  the  commissioner  to  have  the  examina- 
tion made  by  any  particular  officer.  Hull  v. 
Patent  Com'r,  (1875)  2  MacArthur  (D.  C.) 
90. 

Mar  damns  may  not  be  used  to  interfere 
with  the  commissioner  of  patents  in  his  de- 
cision upon  the  right  of  an  applicant  to  a 
patent,  as  that  is  an  act  within  his  discretion. 
U.  S.  r.  Butterworth,  (1884)  3  Mackey  (D. 
C.)  229;  Hull  V.  Patent  Com'r,  (1875)  2 
MacArthur  (D.  C.)  90. 

Where  the  commissioner  of  patents  has  ex- 
amined the  question  whether  a  party  applying 


Sec.  4894.  [Limitation  upon  time  of  completing  application$.'\  All  appli- 
cations for  patents  shall  be  completed  and  prepared  for  examination  within  one 
year  after  the  filing  of  the  application,  and  in  default  thereof,  or  upon  failure 
of  the  applicant  to  prosecute  the  same  within  one  year  after  any  action  therein, 
of  which  notice  shall  have  been  given  to  the  applicant,  they  shall  be  regarded 
as  abandoned  by  the  parties  thereto,  unless  it  be  shown  to  the  satisfaction  of 
the  Commissioner  of  Patents  that  such  delay  was  unavoidable.     [12.  S.] 

therein,  of  which  notice  shall  have  been  given 
to  the  applicant,  they  shall  be  regards!  M 
abandoned  by  the  parties  thereto,  unless  it 
be  shown  to  the  satisfaction  of  the  Commii- 
si  oner  of  Patents  that  such  delay  was  un- 
n  voidable."  Act  of  July  8,  1870,  ch.  230,  !• 
Stat.  L.  202. 

Effect  of  amendment.  —  See  note  to  R  S. 
sec.  4886,  supra. 

The  only  provision.  —  This  appears  to  be 

488  Volume  V, 


This  section  was  amended  to  read  as  above, 
by  Act  of  March  3,  1897,  ch.  391,  sec.  4,  29 
Stat.  L.  629.  The  section  originally  read  as 
follows : 

"  Skc,  4894.  All  applications  for  patents 
shall  be  completed  and  prepared  for  exam- 
ination within  two  years  after  the  filinpf  of 
the  application,  and  in  default  thereof,  or 
upon  failure  of  the  applicant  to  prosecute 
the  same  within  two  years  after  any  action 
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the  only  provision  of  law  as  to  limitation 
upon  the  time  of  completing  an  application 
for  patent.  Commissioner  of  Patents,  (1895) 
21  Op.  Atty.-Gen.  122. 

Required  diligence.  —  The  courts  cannot  ex- 
act of  inventors  any  degree  of  diligence 
other  than  compliance  with  the  statutory  pro- 
visions, official  regulations,  departmental  re- 
quirements, and  formal  demands  which  are 
prescribed  by  and  for  the  officials  and  otliers 
charged  with  duties  under  the  patent  laws. 
Crown  Cork.  etc..  Co.  v.  Aluminum  Stopper 
Co.,  (C.  C.  A.  1901)    108  Fed.  Rep.  845. 

Relation  to  limitation  on  appeals.  •-- This 
section  has  no  relation  to  the  limitation  on 
appeals  under  section  4911,  but  has  reference 
solely  to  the  abandonment  of  an  application 
bv  failure  to  prosecute  it.  In  re  Hien,  (1897) 
166  U.  S.  432;  Gandy  v.  Marble,  (1887)  122 
U.  S.  432,  distinguished. 

There  is  no  restriction  by  reason  of  this 
section  upon  the  authority  of  the  court  of 
appeals  to  regulate  the  time  in  which  the 
conditions  of  the  taking  of  appeals  are  to  be 
performed.  In  re  Hien,  (1897)  166  U.  S. 
432. 

Effect  of  abandoned  application  on  bill  in 
equity.  —  The  presumption  of  abandonment 
under  this  section,  unless  it  is  shown  that 
the  delay  in  prosecuting  the  application  with- 
in the  statute  time  after  the  last  prior  action, 
of  which  notice  was  given  to  the  applicant, 
was  unavoidable,  exists  as  fully  in  regard  to 
that  branch  of  the  application  involved  in 
the  remedy  by  bill  in  equity  as  in  regard  to 
any  other  part  of  the  application,  whether 
80  much  of  it  as  is  strictly  within  the  patent 
oiBce  or  so  much  of  it  as  consists  of  an  ap- 
peal under  R.  S.  sec.  4911.  Gandy  v.  Marble, 
(1887)  122  U.  S.  432. 

If  a  bill  in  equity  to  obtain  a  patent  is 
brought  within  the  statutory  time  from  the 
last  action  of  the  patent  office,  abandonment 
of  the  application  will  not  be  inferred.  Gandy 
V.  Marble,  (1887)   122  U.  S.  432. 

When  an  appeal  may  be  tak?n.  —  An  in- 
ventor may  wait  until  the  last  day  of  the 
statutory  time  within  which  he  may  take  an 
appeal  from  a  judgment  against  him. 
Crown  Cork,  etc.,  Co.  v.  Aluminum  Stopper 
Co.,  (C.  C.  A.  1901)   108  Fed.  Rep.  845. 

It  is  not  the  invention  which  shall  be  re- 
garded as  abandoned,  but  the  application. 
Lindsay  v.  Stein,  (1882)  10  Fed.  Rep.  907. 

How  abandonment  shown.  —  An  abandon- 
ment need  not  be  expressed  in  words,  but 
may  be  shown  by  conduct  equally  significant 
with  language.  Woodbury  Patent  Planing- 
Mach.  Co.  V.  Keith,  (1880)  101  U.  S.  479, 
affirming  (1879)  4  B.  &  A.  Pat.  Cas.  100,  30 
Fed.  Cas.  No.  17,970. 

Mere  lapse  of  time  is  not  sufficient  to  es- 
tablish an  abandonment,  but  it  is  neverthe- 
less a  fact  which  may  give  great  point  and 
force  to  testimony  disclosing  what  was  being 
done  in  the  interval.  Consolidated  Fruit  Jar 
Co.  V,  Bellaire  Stamping  Co.,  (1886)  27  Fed. 
Rep.  377. 

Abandonment  by  failure  to  apply.  —  'Hio 
laying  aside  of  a  successful  invention  and 
the  failure  to  apply  for  a  patent  within  two 
years  from  its  completion  does  not  constitute 


an  abandonment  of  the  invention  where,  dur- 
ing that  time,  it  was  not  in  public  use,  nor 
had  another  obtained  a  patent  for  the  same 
discovery.  Western  Electric  Co.  i?.  Sperry 
Electric  Co.,  (C.C.  A.  1893)  58  Fed.  Rep.  186. 

Failure  to  market.  —  Nor  can  forfeiture  be 
predicated  upon  the  failure  to  put  the  patented 
device  upon  the  market.  Crown  Cork,  etc., 
Co.  v.  Aluminum  Stopper  Co.,  (C.  C.  A. 
1901)    108  Fed.  Rep.  845. 

Abandonment  by  withdrawal.  —  The  fact 
that  an  application  is  withdrawn  will  not 
constitute  an  abandonment  either  of  the  ap- 
plication or  the  invention.  Wickersham  v. 
Singer,  (1859)  MacA.  Pat.  Cas.  645,  29  Fed. 
Cas.  No.  17,610;  Hay  den  V.  James,  (1860)  11 
Fed.  Cas.  No.  6,260. 

If  an  application  is  withdrawn  and  the 
return  of  the  fee  accepted,  neither  the  appli- 
cation nor  the  invention  is  abandoned 
thereby.  Godfrey  v.  Eames,  (1863)  1  Wall. 
(U.  S.)  317;  Colgate  v.  Western  Union  Tel. 
Co.,  (1878)  15  Blatchf.  (U.  S.)  365,  6  Fed. 
Cas.  No.  2,995.  Contra,  Pelton  v.  Waters, 
(1874)  1  B.  &  A.  Pat.  Cas.  599,  19  Fed.  Cas." 
No.  10,913;  Mowry  v.  Barber,  (1858)  MacA. 
Pat.  Cas.  563,  17  Fed.  Cas.  No.  9.892. 

Abandonment  by  second  application.  —  An 
application  is  not  abandoned  by  the  mere 
filing  of  a  second  application  for  the  same 
invention.  Suffolk  Co.  v.  Hayden,  (1865) 
3  Wall.    (U.  S.)   315. 

Holding  application  pending.  —  An  in- 
ventor cannot  without  cause  hold  his  appli- 
cation pending  during  a  long  period  of  years, 
leaving  the  public  uncertain  whether  he  in- 
tends ever  to  prosecute  it,  and  keeping  the 
field  of  his  invention  closed  against  other  in- 
ventors. Woodbury  Patent  Planing- Mach. 
Co.  V.  Keith,  (1880)   101  U.  S.  479,  affirming 

(1879)  4   B.   &  A.   Pat.  Cas.    100,   30  Fed. 
Cas.  No.  17,970. 

Intervening  inventions.  —  An  inventor  can- 
not withdraw  his  application,  make  no  effort 
to  renew  it  for  eight  years,  during  which 
time  the  subject-matter  of  the  invention  has 
been  incorporated  into  the  substance  of 
many  other  subsequent  inventions,  and  then 
file  a  new  application  and  obtain  a  patent, 
which,  to  support  the  novelty  of  the  inven- 
tion, shall  relate  back  to  the  first  application. 
U.  S.  Rifle,  etc.,  Co.  r.  Whitney  Arms  Co., 
(1886)    118  U.  S.  25. 

Abandonment  after  rejection.  —  There  may 
be  an  abandonment  after  an  application  has 
been  made  and  rejected,  or  withdrawn. 
Woodbury  Patent  Planing-Mach.  Co.  v.  Keith, 

(1880)  101  U.  S.  479. 

Abandonment  by  acquiescence  in  rejection. 
—  Where  an  inventor's  application  for  a 
patent  has  been  rejected  and  he  has  taken  no 
steps  to  reinstate  it,  to  renew  it,  or  to  appeal 
for  many  years,  it  should  be  concluded  that 
he  has  acquiesced  in  the  rejection  and  aban- 
doned any  intention  of  prosecuting  his  claim 
further.  Woodbury  Patent  Planing-Mach. 
Co.  V.  Keith,  (1880)  101  U.  S.  479,  affirm- 
ing (1879)  4  B.  &  A.  Pat.  Cas.  100,  30  Fed. 
Cas.  No.  17.970. 

Delay  in  patent  office.  —  If  application  has 
been  made  and  the  applicant  has  once  called 
for  action  he  cannot  be  deprived  of  any  bene- 
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fits  which  flow  from  the  ultimate  action  of 
the  tribunal,  although  that  tribunal  may  un- 
necessarily, negligently,  or  even  wantonly, 
delay  its  judgment.  U.  S.  v.  American  Bell 
Telephone  Co.,  (1897)  167  U.  S.  224,  affirm' 
ing  (C.  C.  A.  1896)  68  Fed.  Rep.  642. 

"Congress  has  established  a  department 
with  officials  selected  by  the  government,  to 
whom  all  applications  for  patents  must  be 
made;  has  prescribed  the  terms  and  condi- 
tions of  such  applications  and  intrusted  the 
entire  management  of  affairs  of  the  depart- 
ment to  those  officials;"  and  "  when  an  appli- 
cant for  a  patent  complies  with  the  terms 
and  conditions  prescribed,  and  files  his  ap- 
plication with  the  officers  of  the  department, 
he  must  abide  their  action  and  cannot  be 
held  to  suffer  or  lose  rights  by  reason  of  any 
delay  on  the  part  of  those  officials,  whether 
reasonable  or  unreasonable,  imless  such  de- 
lay has  been  brought  about  through  his  cor- 
ruption of  the  officials,  or  through  his  induce- 
ment, or  at  his  instance.  Proof  that  they 
were  in  fault,  that  they  acted  unwisely, 
unreasonably,  and  even  that  they  were 
culpably  dilatory,  casts  no  blame  on  him  and 
abridges  none  of  his  rights."  U.  S.  v. 
American  Bell  Telephone  Co.,  (1897)  167  U. 
S.  224,  affirming  (C.  C.  A.  1896)  68  Fed. 
Rep.  542. 

Delay  by  appeal.  —  An  invention  is  not  be- 
ing abandoned  because  of  a  delay  in  the 
patent  office  due  to  appeals,  where  the  in- 
ventor has  complied  with  all  the  statutoi^ 
provisions.  Crown  Cork,  etc.,  Co.  v.  Alumi- 
num Stopper  Co.,  (C.  C.  A.  1901)  108  Fed. 
Rep.  845. 

Excusable  delay.  —  If  there  is  a  sufficient 
excuse  for  the  delay,  showing  that  it  is  not 
unreasonable,  it  will  not  amount  to  an  aban- 
donment of  the  application.  Weston  v. 
White,  (1876)  13  Blatchf.  (U.  S.)  447; 
Goodyear  Dental  Vulcanite  Co.  v.  Smith, 
(1874)  Holmes  (U.  S.)  364;  Woodbury 
Patent  Planing-Mach.  Co.  v,  Keith,  (1880) 
101  U.  S.  479;  Ballard  v.  Pittsburgh,  (1882) 
12  Fed.  Rep.  783. 

If  the  applicant  is  not  responsible  for 
the  delay,  or  if  the  patent  office  is  charge- 
able therewith,  it  will  not  constitute  an 
abandonment  unless  the  applicant  acquiesces 
therein.  Sayles  v.  Chicago,  etc.,  R.  Co., 
(1865)  1  Biss.  (U.  S.)  468;  Colgate  v.  West- 
em  Union  Tel.  Co.,  (1878)  15  Blatchf.  (U. 
S.)  365;  Howes  v.  McNeal,  (1878)  16 
Blatchf.  (U.  S.)  103;  Weston  v.  White, 
(1876)  13  Blatchf.  (U.  S.)  447;  Bevin  v. 
East  Hampton  Bell  Co.,  (1871)  9  Blatchf. 
(U.  S.)  60;  Singer  t?.  Braunsdorf,  (1870)  7 
Blatchf.  (U.  S.)  521,  22  Fed.  Cas.  No. 
12,897;  Jones  v.  Sewall,  (1873)  3  Cliff.  (U. 
S.)  663;  Johnsen  v.  Fassmann,  (1871)  1 
Woods  (U.  S.)  138;  U.  S.  v.  American  Bell 
Telephone  Co.,  (1897)  167  U.  S.  224;  Smith 
V,  Goodyear  Dental  Vulcanite  Co.,  (1876)  93 
U.  S.  486;  Rich  v.  Lippincott,  (1853)  2  Fish. 
Pat.  Cas.  1,  20  Fed.  Cas.  No.  11,768. 

The  negligence  of  an  attorney  is  not  such 
unavoidable  delay  as  would  excuse  the  failure 
to  comply  with  the  provisions  of  this  section. 
Lay  17.  Indianapolis  Brush,  etc.,  Mfg.  Co., 
(C.  C.  A.  1903)   120  Fed.  Rep.  831. 


Determined  by  commissioner.  —  Whether 
the  delay  was  unavoidable  or  not  is  a  ques- 
tion for  determination  by  the  commissioner, 
whose  decision  is  conclusive.  U.  S.  Rifle, 
etc.,  Co.  V,  Whitney  Arms  Co.,  (1877)  14 
Blatchf.  (U.  S.)  94;  McMillin  v.  BareUy, 
(1872)  4  Brews.  (Pa.)  275;  Ex  p,  Hayden, 
(1860)    11  Fed.  Cas.  No.  6.256. 

Renewal  of  application.  —  An  applicatioo 
which  has  lapsed  or  been  rejected  or  with- 
drawn may  be  renewed  or  repeated  so  long 
as  the  invention  itself  has  not  been  abandoned 
by  reason  of  a  two  years'  public  use  or  other- 
wise. W^estem  Electric  Co.  v.  Speriy  Elec- 
tric Co.,  (C.  C.  A.  1893)  58  Fed.  Rep.  186. 

New  application  after  abandonment.— 
After  an  application  has  been  abandoned  t 
new  application  for  the  same  invention  may 
be  made,  as  the  invention  is  not  abandoned 
by  the  abandonment  of  the  application. 
Clark  V,  Scott,  (1872)  9  Blatchf.  301;  Bevin 
17.  East  Hampton  Bell  (>>.,  (1871)  9  Bktchf. 
(U.  S.)  60;  Lindsay  v.  Stein,  (1882)  20 
Blatchf.    (U.  S.)    370. 

After  an  application  has  been  abandoned  a 
second  application  is  treated  in  all  respects 
as  a  wholly  new  and  original  application. 
Lindsay  v.  Stein,  (1882)  20  Blatchf.  (U.  S.) 
370. 

Second  application  as  continuation  of 
abandoned  application.  —  Where  an  applica- 
tion has  been  entirely  abandoned  a  second 
application  cannot  be  considered  as  a  con- 
tinuation of  such  abandoned  application. 
Kittle  t7.  Hall,  (1887)  29  Fed.  Rep,  508; 
Weir  V,  Morden,    (1884)    21   Fed.  Rep.  243. 

Substituted  application.  —  Where  an  in- 
ventor abandons  an  application  but  not  the 
invention  therein  contained,  and  substitutes 
another  application  as  a  division  of  the 
original,  containing  all  the  claims  allowed 
in  the  original  application  and  further 
claims,  this  constitutes  a  continuous  course 
of  procedure  and  there  is  no  abandonment 
of  the  invention.  Dederick  v.  Fox,  (1893) 
56  Fed.  Rep.  714. 

Second  application  for  same  invention.— 
A  second  application  must  be  for  substan- 
tially the  same  invention  as  that  in  the  ori^ 
inal  application  in  order  that  the  two  ap- 
plications may  be  considered  one  continuous 
proceeding.  Weston  v.  'White,  (1876)  13 
Blatchf.  (U.  S.)  447;  Globe  Nail  Co.  r. 
Superior  Nail  Co.,   (1886)  27  Fed.  Rep.  450. 

Subsequent  patent  on  broadened  applica- 
tion.—  The  granting  of  a  patent  upon  an 
application  narrowed  by  amendment  termi- 
nates the  proceeding,  and  a  subsequent  appli- 
cation for  the  broad  invention  originally 
claimed  is  a  wholly  distinct  proceeding,  and 
does  not  relate  back  to  the  original  applica- 
tion upon  which  the  prior  patent  wa.s 
granted.  Pelton  v.  Waters.  (1874)  1  B. 
&  A.  Pat.  Cas.  699.  19  Fed.  Cas.  No.  10.913. 

Patent  after  application  abandoned.— If 
between  the  first  and  second  application,  the 
patentee  manifests  an  actual  intention  to 
abandon  the  first,  his  patent  will  have  re- 
lation to  the  last  one  oniy.  His  actual  inten- 
tion severs  the  proceeding.  The  law  deenu 
the  first  application  terminated  and  as  bear- 
ing no  relation   to  the   patent,   which  rerti 
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solely  on  the  last  one.  Pel  ton  v.  Waters » 
( 1874)  1  B.  &  A.  Pat.  Cas.  599,  19  Fed.  Gas. 
No.    10,913. 

fievival  of  abandoned  claim. — After  a 
chiiin  to  an  invention  lias  been  abandoned 
neither  the  inventor  nor  one  to  whom  he 
hns  transferred  his  claim  can  revive  it. 
Consolidated  Fruit  Jar  Co.  v,  Bellaire 
Stamping  Co.,    (1886)    27   Fed.  1?ep.  377. 

Deti^rmination  of  abandonment.  —  The  ac- 
tion of  the  commissioner  granting  the  patent 
is  not  conclusive  of  the  question  whether 
there  has  been  an  abandonment.  Woodbury 
Patent  Planing-Mach.  Co.  t?.  Keith,  (1880) 
101   U.  S.  479. 

The  decision  of  the  commissioner  in  re- 
gard to  abandonment,  upon  renewed  appli- 
cations^  has   no   higher   authority   or   more 


enlarged  scope  than  his  decision  upon  the 
same  question  upon  an  original  application, 
and  all  the  defenses  which  the  statute  au- 
thorizes may  be  made,  as  well  in  respect  to 
patents  granted  upon  application  renewed 
as  in  respect  to  those  issued  upon  original 
applications.  U.  S.  Rifle,  etc.,  Co.  v.  Whit- 
ney Arms  Co.,  (1877)  14  Blatchf.  (U.  S.) 
94,  28  Fed.  Cas.  No.  16,793,  affirming  (1886) 
118  U.   S.   23. 

The  granting  of  a  patent  is  prima  facie, 
but  not  conclusive,  evidence  that  the  right 
to  the  invention  had  not  been  surrendered 
to  the  public.  U.  S.  Rifle,  etc.,  Co.  v.  Whit- 
ney Arms  Co.,  (1877)  14  Blatchf.  (U.  S.) 
94,  28  Fed.  Cas.  No.  16,793,  affirming  (1886) 
118  U.  S.  23. 


[^PcUents  to  government  officers  for  inventions  to  be  used  in  public  service.'] 
*  *  *  The  Secretary  of  the  Interior  and  the  Commissioner  of  Patents  are 
authorized  to  grant  any  officer  of  the  government,  except  officers  and  employees 
of  the  Patent  Office,  a  patent  for  any  invention  of  the  classes  mentioned  in 
section  forty  eight  hundred  and  eighty  six  of  the  Revised  Statutes,  when  such 
invention  is  used  or  to  be  used  in  the  public  service,  without  the  payment  of 
any  fee:  Provided,  That  the  applicant  in  his  application  shall  state  that  the 
invention  described  therein,  if  patented,  may  be  used  by  the  government  or  any 
of  its  officers  or  employees  in  the  prosecution  of  work  for  the  government,  or 
by  any  other  person  in  the  United  States,  without  the  payment  to  him  of  any 
royalty  thereon,  yrhich  stipulation  shall  be  included  in  the  patent.  *  *  * 
ih  Stat.  L.  625.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1883,  ch.  143. 


An  Act  Revising  and  amending  the  statutes  relating  to  patents. 
[Act  of  March  3,  18(^7,  ch.  391,  29  Stat.  L.  692.^ 


[Sec  1.]    [Amends  R.  8.  sec.  1^886,  supra,  p.  421.] 

Sec  2.   [^Amends  R.  S.  sec.  ^920,  infra,  p.  567.] 

Sec  3.   \^Amends  R.  8.  sec.  4887,  supra,  p.  468.] 

Sec  4.   [Amends  R.  8.  sec.  489 Jf.,  supra,  p.  488.] 

Sec  5.   [Amends  R.  8.  sec.  4898,  infra,  p.  631.] 

Sec  6.   [Amends  R.  8.  sec.  4921,  infra,  p.  677.] 

Sec  7.  [Heads  of  Departments  requesting  expedition,  to  be  represented.^ 
That  in  every  case  where  the  head  of  any  Department  of  the  Government  shall 
request  the  Commissioner  of  Patents  to  expedite  the  consideration  of  an  appli- 
cation for  a  patent  it  shall  be  the  duty  of  such  head  of  a  Department  to  be 
represented  before  the  Commissioner  in  order  to  prevent  the  improper  issue  of 
a  patent.      [29  8tat.  L.  694^] 

Sec  8.  [When  Act  takes  effect  —  application  of  amendments.']  That  this 
Act  shall  take  eflFect  January  first,  eighteen  hundred  and  ninety-eight,  and 
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sections  one,  two,  three,  and  four,  amending  sections  forty^ight  hundred  and 
eighty-six,  forty-nine  hundred  and  twenty,  forty-eight  hundred  and  eighty- 
seven,  and  forty^ight  hundred  and  ninety-four  of  the  Eevised  Statutes,  shah' 
not  apply  to  any  patent  granted  prior  to  said  date,  nor  to  any  application  filed 
prior  to  said  date,  nor  to  any  patent  granted  on  such  an  application.  [29  Stat 
L,  69 Jf.^ 

Sec.  4895.  IPatents  granted  to  assignee.']  Patents  may  be  granted  and 
issued  or  re-issued  to  the  assignee  of  the  inventor  or  discoverer ;  but  the  assign- 
ment must  first  be  entered  of  record  in  the  Patent-Oflice.  And  in  all  cases  of 
an  application  by  an  assignee  for  the  issue  of  a  patent,  the  application  shall  be 
made  and  the  specification  sworn  to  by  the  inventor  or  discoverer ;  and  in  all 
cases  of  an  application  for  a  re-issue  of  any  patent,  the  application  must  be 
made  and  the  corrected  specification  signed  by  the  inventor  or  discoverer,  if  he 
is  living,  unless  the  patent  was  issued  and  the  assignment  made  before  the 
eighth  day  of  July,  eighteen  hundred  and  seventy.      \R.  S.] 

is  not  assignable  at  common  law,  nor  is  it 
within  the  sense  of  the  statute,  but  a  right 
thereto  can  rest  only  in  contract.  Gibson 
r.  Cook,    (1850)    2  blatchf.    (U.  S.)    144. 

What  assignments  recorded.  —  No  assign- 
ment of  an  unpatented  invention  is  required 
by  this  section  to  be  recorded  unless  it  is 
an  assignment  on  which  a  patent  is  to  be 
issued  to  the  assignee,  and  in  such  a  case 
the  invention  must  be  so  identified  in  the 
assignment  that  there  can  be  no  mistake  as 
to  what  particular  invention  is  intended. 
Wright  V.  Randel,    (1881)    8  Fed.  Rep.  591. 

When  recorded.  —  It  is  sufficient  if  the  as- 
signment is  recorded  at  any  time  before  the 
patent  is  issued.  Gay  v.  Cornell,  (1849) 
1  Blatchf.    (U.  S.)    50«. 

Constructive  notice.  —  The  record  of  an  as- 
signment of  an  unpatented  invention  on 
which  the  patent  is  not  to  be  issued  to  the 
assignee  is  not  constructive  notice  of  such 
assignment.  Wright  v.  Randel,  (1881)  8 
Fed.  Rep.  591. 

Presumption  of  record.  — If  a  patent  \»  is- 
sued in  part  to  an  assignee  the  presumption 
is  that  an  assignment  of  such  interest  had 
been  properly  entered  of  record  in  the  patent 
office.  Whitcomb  i\  Sprine  Valley  Coal  Co., 
(1891)  47  Fed.  Rep.  052. 

Legal  title  to  unpatented  invention.— An 
assignment  of  an  invention  unpatented  con- 
veys the  legal  title  to  tlie  assignee  whether 
the  patent  be  issued  to  tlie  inventor  or  a 
prior  assignee.  U.  S.  Stamping  Co.  r.  Jewett, 
(1880)   7  Fed.  Rep.  869. 

Assignment  recorded  before  patent  issiKS. 
—  Where  the  assignment  is  recorded  before 
the  patent  is  issued,  the  legal  title  to  the 
patent  when  issued  vests  in  the  assignee. 
Perkins  r.  l\  S.  Electric  Light  Co.,  16  Fed. 
Rep.  513;  Pontiac  Knit  Boot  Co.  i'.  Merino 
Shoe  Co.,   (1887)    31  Fed.  Rep.  286. 

The  legal  title  will  vest  in  the  assignee 
when  an  assignment  is  recorded  before  the 
issuance  of  a  patent  even  though  the  patent 
is  issued  to  the  assignor.  Gayler  r.  Wilder, 
(1850)  10  How.  (U.  S.)  477;  U.  S.  Stamping 
Co.  t\  Jewett,  (1880)   7  Fed.  Rep.  869. 

Successive  assignments.  —  Where  there  are 
several  successive  assignments  before  the  pat- 
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Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
202;  Act  of  March  3,  1871,  ch.  132,  16  Stat. 
L.  583. 

See  notes  under  III.  Assignment s^  R.  S. 
sec.  4898,  infniy  p.  531. 

Cases  included  under  statute.  —  This  sec- 
tion and  R.  S.  sec.  4896  cover  cases  where 
the  application  is  made  by  the  legal  rep- 
resentatives or  assignees;  but  where  the  ap- 
Slication  is  made  by  the  inventor  and  he 
ies,  a  grant  in  the  terms  stated  apparently 
accomplishes  all  the  objects  aimed  at  by 
both  thefee  sections.  De  La  Vergne  Refrig- 
erating Mach.  Co.  V.  Featherstone,  (1893) 
147  U.  S.  209. 

The  assignment  contemplated  by  the  stat- 
ute is  a  formal  assignment  of  a  completed 
invention.  Runstetler  v.  Atkinson,  (1883) 
MacArthur  &  M.    (D.  C.)    382. 

The  inchoate  right  to  obtain  a  patent  or 
the  right  to  an  invention  not  yet  patented 
may  be  assigned.  Cammeyer  v.  Newton, 
(1876)  94  U.  S.  225;  Hendrie  v.  Sayles, 
(1878)  98  U.  S.  546;  Philadelphia,  etc.,  R. 
C.  V.  Trimble,  (1870)  10  Wall.  (U.  S.)  367; 
Hammond  v.  Mason,  etc..  Organ  Co.,  (1876) 
92  U.  S.  724;  Dalzell  v.  Dueber  Watc.i  Case 
Mfg.  Co.,  (1893)  149  U.  S.  315;  Rathbone 
V.  Orr,  (1850)  6  McLean  (U.  S.)  131;  Ta- 
tham  V.  Loring,  (1845)  5  N.  Y.  Leg.  Obs. 
207,  23  Fed.  Cas.  No.  13,763;  Gayler  v. 
Wilder,  (1850)  10  How.  (U.  S.)  477;  Gay 
v.  Cornell,  (1849)  1  Blatchf.  (U.  S.)  506; 
Puetz  V.  Bransford,  (1887)  31  Fed.  Rep. 
458;  Herbert  v.  Adams,  (1825)  4  Mason 
(U.  S.)  15;  Brush  Electric  Co.  v.  California 
Electric  Ligrit  Co..  (C.  C.  A.  1892)  52  Fed. 
Rep.  915;  VVntaon  r.  Deeds,  (1891)  3  Ind. 
App.  80;  Currier  v.  Hallowell.  (1893)  158 
Mass.  254;  Burton  v.  Burton  Stock  Car  Co., 
(1808)  171  Miisfl.  437;  Lamson  r.  Martin, 
(1893)  l.'>9  Mass.  557;  Bezer  v.  Hall  Signal 
Co.,  (1897)  22  N.  Y.  App.  Div.  489;  Maurice 
V.  Devol,    (1883)    23   W.   Va.   '^47. 

A  mortgage  of  an  invention  and  the  patent 
to  be  obtained  will  be  enforced.  llolJins  v. 
Mallard,  (Supm.  Ct.  Spec.  T.  1854)  10  How. 
^r.    (N.  Y.)    540. 

As  a  contract.  —  An  interest  in  a  grant  of 
a  future  term   of  a   patent  not  yet  in  esse 
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ent  is  issued,  and  all  are  recorded,  the  title 
will  vest  in  the  ultimate  assignee  even  though 
the  patent  may  be  issued  to  one  of  the  prior 
assignees.  Consolidated  Electric  Light  Co. 
t7.  Edison  Electric  Light  Co.,  (1885)  25  Fed. 
Rep.  719;  Consolidated  Electric  Light  Co.  v. 
McKeesport  Light  Co.,  (1888)  34  Fed.  Rep. 
335;  Selden  r.  Stockwell  Self-Lighting  Gas- 
Burner  Co.,  (1881)^9  Fed.  Rep.  390. 

If  the  assignment  is  recorded  after  the  pat- 
ent has  been  issued  to  the  assignor  the  legal 
title  will  be  vested  in  the  assignee,  if  no  ad- 
verse rights  have  intervened.  U.  S.  Stamp- 
ing Co.  V.  Jewett,  (1880)  18  Blatchf.  (U.  S.) 
469,  7  Fed-  Rep.  869. 

A  prior  unrecorded  assignment  of  a  patent 
is  good  as  against  a  subsequent  assignment 
fraudulently  obtained  with  notice  of  the  prior 
assignment,  although  such  subsequent  as- 
signment was  recorded  in  the  patent  office 
and  the  patent  issued  in  the  name  of  sucli 
assignee.  The  title  of  the  patent  is  held  by 
him  in  trust  for  the  prior  assignee.  Pontiac 
Knit  Boot  Co.  t?.  Merino  Shoe  Co.,  (1887) 
31  Fed.  Rep.  286. 

Partnership  as  assignee.  —  Under  this  sec- 
tion a  partnership  may  in  its  firm  name 
become  the  assignee  of  an  inventor's  inchoate 
right  to  letters  patent,  and  a  patent  issued  to 


it,  as  such  assignment  is  valid  and  vests  in 
the  persons  composing  the  firm  the  legal 
title  to  the  rights  and  privileges  thereby 
granted.  Fresno  Home-Packing  Co.  v.  Fruit- 
Cleaning  Co.,  (C.  C.  A.  1900)  101  Fed.  Rep. 
826,  affirming  (1899)  94  Fed.  Rep.  846. 

An  assignment  to  defraud.  —  Where,  in  or- 
der to  evade  a  contract  for  the  sale  of  an 
invention,  a  patent  was  granted  to  one  not 
the  inventor  and  thereafter  assigned  to  the 
inventor,  the  patent  is  void  and  the  contract 
will  not  be  enforced.  Kennedy  v.  Hazelton, 
(1888)  128  U.  S.  667,  affirming  33  Fed.  Rep. 
293. 

Necessity  of  new  application  or  oath. — 
Where  the  application  has  been  made  in  the 
lifetime  of  the  inventor  and  remains  in  effect, 
unchanged,  there  is  no  necessity  for  a  new 
application  or  oath,  except  of  course  in  a  case 
of  reissue.  De  La  Vergne  Refrigerating 
Mach.  Co.  V.  Featherstone,  (1893)  147  U.  S. 
209. 

Reissue  to  remote  assignee.  —  The  word 
*'  assignee  "  in  the  statute  does  not  mean  the 
immediate  assignee  of  the  inventor,  and  a 
reissue  is  valid  when  granted  to  an  assignee 
however  remote.  Selden  v.  Stockwell  Self- 
Lighting  Gas-Burner  Co.,  (1881)  9  Fed.  Rep. 
390. 


Sec.  4896.  [When  and  on  what  oath  execiUor  or  administrator,  guardian, 
etc.,  of  insane  person  may  obtain  patent,]  When  any  person,  having  made  any 
new  invention  or  discovery  for  which  a  patent  might  have  been  granted,  dies 
before  a  patent  is  granted,  the  right  of  applying  for  and  obtaining  the  patent 
shall  devolve  on  his  executor  or  administrator,  in  trust  for  the  heirs  at  law  of 
the  deceased,  in  case  he  shall  have  died  intestate ;  or  if  he  shall  have  left  a  will, 
disposing  of  the  same,  then  in  trust  for  his  devisees  in  as  full  manner  and  on 
the  same  terms  and  conditions  as  the  same  might  have  been  claimed  or  enjoyed 
by  him  in  his  lifetime ;  and  when  any  person  having  made  any  new  invention 
or  disovery  for  which  a  patent  might  have  been  granted  becomes  insane  before 
a  patent  is  granted,  the  right  of  applying  for  and  obtaining  the  patent  shall 
devolve  on  his  legally  appointed  guardian,  conservator,  or  representative  in 
trust  for  his  estate,  in  as  full  manner  and  on  the  same  terms  and  conditions 
as  the  same  might  have  been  claimed  or  enjoj-ed  by  him  while  sane ;  and  when 
the  application  is  made  by  such  legal  representatives,  the  oath  or  affirmation 
required  to  be  made  shall  be  so  varied  in  form  that  it  can  be  made  by  them. 

The  foregoing  section,  as  to  insane  persons,  is  to  cover  all  applications  now 
on  file  in  the  Patent  Office  or  which  may  be  hereafter  made.      [R,  S,] 


This  section  was  amended  to  read  as  above 
by  the  Act  of  Feb.  28,  1899,  ch.  227,  30  Stat. 
L.  915.  The  section  originally  read  as  fol- 
lows: 

"  Sec.  4896.  When  any  person,  having  made 
any  new  invention  or  discovery  for  which  a 
patent  might  have  been  granted,  dies  before 
a  patent  is  granted,  the  right  of  applying 
for  and  obtaining  the  patent  shall  devolve  on 
lis  executor  or  administrator,  in  trust  for 
the  heirs  at  law  of  the  deceased,  in  case  he 
shall  have  died  intestate ;  or  if  he  shall  have 
left  a  will,  disposing  of  the-  same,  then  in 
trust  for  his  devisees,  in  as  full  manner  and 
on  the  same  terms  and  conditions  ns  the  same 
might  have  been  claimed  or  enjoyed  by  him 
in  Mb  life  time;  and  when  the  application 


is  made  by  such  legal  representatives,  the 
oath  or  affirmation  required  to  be  made  shall 
be  so  varied  in  form  that  it  can  be  made  by 
them."  Act  of  July  8,  1870,  ch.  230,  16  Stat. 
L.  202. 

Later  amendment.  —  See  Act  of  March  3, 
1903.  ch.  1019,  sec.  3,  32  Stat.  L.  1226,  Ap- 
pendix. 

The  obvious  intent  of  the  law  is  to  vest  in 
the  legal  representatives  of  a  patentee  upon 
his  death  the  same  rights  that  he  would  have 
enjoyed  if  he  had  lived.  Newell  v.  West, 
(1875)  13  Blatchf.  (U.  S.)  114,  18  Fed.  Cas. 
No.  10,150. 

The  phrase  "heirs  at  law"  means  the 
"  next  of  kin  "  and  devisees  means  legatees, 
ns  patent  rights  are  personal  property.  Shaw 
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Belief  Valve  Co.  v.  New  Bedford,  (1884)  19 
Fed.  Rep.  753;  Bradley  v.  Dull,  (1884)  19 
Fed.  Rep.  913. 

When  oath  required.  —  The  statute  requir- 
ing an  oath  to  an  amendment  by  administra- 
tors, etc.,  does  not  apply  to  an  amendment 
which  would  not  require  a  new  oath  from  the 
original  applicant  if  he  were  still  living. 
Eagleton  Mfg.  Co.  v.  West,  etc.,  Mfg.  Co., 
(1884)   111  U.  S.  490. 

The  authority  of  an  attorney  ends  with  the 
death  of  an  inventor,  and  an  amendment  of 
an  application  for  a  patent  made  by  the  at- 
torneys without  the  oaths  of  the  personal 
representatives  of  the  deceased  is  invalid. 
Eagleton  Mfg.  Co.  v.  West,  etc.,  Mfg.  Co., 
(1880)  2  Fed.  Rep.  774. 

Change  of  specification.  —  Where  the  in- 
ventor dies  before  the  patent  is  granted  and 
there  is  an  entire  change  in  the  specification 
as  to  the  invention  described,  the  patent  to 
be  valid  should  be  granted  on  an  application 


made  and  sworn  to  by  his  personal  repre- 
sentatives. Eagleton  Mfg.  Co.  v.  West.,  etc^ 
Mfg.  Co.,  (1884)  111  U.  S.  490. 

Application  filed  by  subsequently  deceased 
inventor.  —  W^here  the  inventor  dies  after  the 
application  for  a  patent  is  filed,  no  new  ap- 
plication need  be  made  or  new  fee  be  paid, 
but  a  grant  may  be  made  in  the  terms  of  R. 
S.  sec.  4884  to  the  **  patentee  or  his  heirs  or 
assigns,"  and  this  will  be  sufiicient  to  vest  the 
legal  title  in  his  le^l  representative.  De 
La  Vergne  Refrigerating  Mach.  Co.  v.  Feath- 
erstone,  (1893)  147  U.  S.  209,  reversing 
(1892)  49  Fed.  Rep.  916. 

Statement  of  trust.  —  On  the  death  of  the 
inventor  a  patent  may  be  issued  to  his  ex- 
ecutor or  administrator  as  such,  and  an  ex- 
press statement  need  not  be  made  that  it  is 
in  trust  for  the  heirs  or  devisees,  as  this  is 
implied  by  law.  Stimpson  v.  Rogers,  (1859) 
4  Blatchf.  (U.  S.)  333,  23  Fed.  Cas.  No. 
13,457. 


Sec.  4897.  [Reneuml  of  application  in  cases  of  failure  to  pay  fees  in 
season.]  Any  person  who  has  an  interest  in  an  invention  or  discovery,  whether 
as  inventor,  discoverer,  or  assignee,  for  which  a  patent  was  ordered  to  issue 
upon  the  payment  of  the  final  fee,  but  who  fails  to  make  payment  thereof 
within  six  months  from  the  time  at  which  it  was  passed  and  allowed,  and 
notice  thereof  was  sent  to  the  applicant  or  his  agent,  shall  have  a  right  to  make 
an  application  for  a  patent  for  such  invention  or  discovery  the  same  as  in  the 
case  of  an, original  application.  But  such  second  application  must  be  made 
within  two  years  after  the  allowance  of  the  original  application.  But  no  per- 
son shall  be  held  responsible  in  damages  for  the  manufacture  or  use  of  any 
article  or  thing  for  which  a  patent  was  ordered  to  issue  under  such  renewed 
application  prior  to  the  issue  of  the  patent.  And  upon  the  hearing  of  renewed 
applications  preferred  under  this  section,  abandonment  shall  be  considered  as 
a  question  of  fact.     [R,  8,1 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
202. 

Six  calendar  months.  —  The  limit  of  six 
months  herein  provided  for  the  payment  of 
the  final  fee  must  be  construed  as  six  calen- 
dar months.  Economy  Feed-Water  Heater 
Co.  v.  Lamphrey  Boiler  Furnace-Mouth  Pro- 
tector Co.,  (C.  C.  A.  1896)  65  Fed.  Rep. 
1,000. 

Bxtent  of  second  application.  —  Under  this 
Act  the  second  application  may  embrace  the 
whole  invention,  although  this  include  more 
than  that  previously  allowed.  Bowers  v,  San 
Francisco  Bridge  Co.,  (1895)  69  Fed.  Rep. 
640. 


Conditional  two-year  limit.  —  The  limit  of 
two  years  is  subject  to  the  implied  condition 
that  the  applicant  has  not  lost  his  right  to 
make  the  application  by  abandonment  or  sur- 
render of  the  same.  Marsh  v.  Sayles,  ( 1872) 
5  Fish.  Pat.  Cas.  610,  16  Fed.  Cas.  No.  9,119. 

Collateral  attack  for  nonpayment  —  The 
patents  regular  on  their  face  are  not  subject 
to  the  collateral  attack  that  the  patent- 
office  fee  was  not  paid  within  the  time  pro- 
vided by  this  section.  Lamprey  Boiler 
Furnace  Mouth  Protector  Co.  v.  Economy 
Feed  Water  Heater  Co.,  (1894)  62  Fed.  Rep. 
690. 


Sec.  4898.   [Assignment  of  patents,]      [See  infra,  p.  531.] 

Sec.  4899.  [Persons  purchasing  of  inventor,  before  application,  may  use 
or  sell  the  thing  purchased.]  Every  person  who  purchases  of  the  inventor,  or 
discoverer,  or  with  his  knowledge  and  consent  constructs  any  newly  invented 
or  discovered  machine,  or  other  patentable  article,  prior  to  the  application  by 
the  inventor  or  discoverer  for  a  patent,  or  who  sells  or  uses  one  so  constructed, 
shall  have  the  right  to  use,  and  vend  to  others  to  be  used,  the  specific  thing  so 
made  or  purchased,  without  liability  therefor.      [R,  S.] 
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Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
203. 

Constitutionality.  —  This  statute  is  not 
unconstitutional  as  depriving  an  inventor  of 
his  property  without  compensation.  Dable 
Grain  Shovel  Co.  t?.  Flint,  (1890)  137  U.  S. 
41. 

Extent  of  section.  —  This  law  is  not  lim- 
ited to  employers  and  employed.  Wade  v, 
Hetcalf,  (1889)   129  U.  S.  202. 

Improvements  included.  —  The  Act  includes 
improvements  as  well  as  inventions  wholly 
new.  Campbell  v.  New  York,  (1888)  35  Fed. 
Rep.  504. 

Bights  granted  limited  to  specific  thing. — 
The  right  of  a  person  constructing  a  patent- 
able article  or  purchasing  it  before  the  ap- 
plication for  a  patent,  is  limited  to  the  right 
to  use,  or  vend  for  use,'  the  specific  thing. 
Brickill  r.  New  York,  (1880)  7  Fed.  Rep.  479. 

Presumption  of  permitted  use  of  other  ar- 
ticles.—  The  permitted  use  of  one  or  more 
devices  before  the  issue  of  a  patent  does  not 
raise  any  presumption,  either  of  law  or  fact, 
in  favor  of  a  permission  to  use  others  some 
years  later  and  in  a  different  locality.  Bos- 
ton r.  Allen,  (C.  C.  A.  1898)  91  Fed.  Rep. 
248. 

Prior  machines  only.  —  This  section  does 
not  grant  the  right  to  an  invention  any 
further  than  to  the  extent  of  the  machines 
constructed  prior  to  the  application  for  the 
patent.  Brickill  v.  New  York,  (1880)  7 
Fed.  Rep.  479. 

Subsequent  patent  for  improvement. —  An 
article  construed  under  a  patent,  under  the 
direction  and  with  the  consent  of  the  owner 
of  the  patent,  and  prior  to  a  patent  for  an 
improvement,  gives  the  right  to  use  that 
article  against  the  patent  for  the  improve- 
ment. Black  17.  Hubbard,  (1877)  3  B.  &  A. 
Pat.  Cas.  39,  3  Fed.  Cas.  No.  1,460. 

By  whom  used.  — "  If  the  first  two  clauses 
of  the  section,  taken  by  themselves,  leave  the 
matter  in  any  doubt,  the  succeeding  clause, 
including  every  person  'who  sells  or  uses 
one  so  constructed,*  makes  it  perfectly  clear 
that  the  implied  license  conferred  by  the 
section  sets  the  specific  machine  free  from  the 
monopoly  of  the  patent  in  the  hands  of  any 
person,  just  as  if  that  person  were  the  law- 
ful assignee  of  one  holding  the  machine  un- 
der a  purchase  or  an  express  and  unre- 
stricted license  from  the  inventor."  Wade 
V,  Metcalf,  (1889)  129  U.  S.  202,  dtvng  Mc- 
Clurg  t?.  King8land,(  1843)1  How.(U.  S.)202; 
Bloomer  v.  McQuewan,  (1852)  14  How.  (U. 
S.)  539;  Bloomer  v.  Millinger,  (1863)  1 
Wall.  (U.  S.)  340;  Adams  v,  Burke,  (1873) 
17  Wall.  (U.  S.)  453;  Birdsell  t?.  Shaliol, 
(1884)    112  U.  S.  485. 

Different  classes  having  rights  under  this 
section.  —  "This  section  clearly  defines  four 
classes  of  persons  who  shall  have  the  right 
to  use,  and  to  vend  to  others  to  be  used,  a 
specific  patentable  machine:  First,  every 
person  *  who  purchases  of  the  inventor  *  the 
machine  before  his  application  for  a  pitent; 
second,  every  person  who  '  with  his  knowl- 
edge and  consent  constructs '  the  machine 
before  the  application;  third,  every  person 
'  who  sells '  a  machine  '  so  constructed,'  that 


is  to  say,  which  has  been  constructed  with  the 
knowledge  and  consent  of  the  inventor  by 
another  person;  fourth,  every  person  who 
'  uses  one  so  constructed,'  that  is  to  say,  con- 
structed with  the  inventor's  knowledge  and 
consent  by  another  person."  Wade  v,  Met- 
calf,   (1889)    129  U.  S.  202. 

Subsequent  owners  of  specific  article. — 
After  a  machine  has  been  constructed  by  any 
person  with  the  inventor's  knowledge  and 
consent  before  the  application  for  a  patent, 
every  other  person  who  either  sells  or  uses 
that  machine  is  within  the  protection  of  the 
section  and  needs  no  new  consent  or  permis- 
sion of  the  inventor.  Wade  v.  Metcalf, 
(1889)    129  U.  S.  202. 

Consent  of  inventor.  —  In  order  to  entitle 
a  person  to  use  and  vend  the  machine  under 
this  section  the  machine  must  originally  have 
been  purchased  from  the  inventor  or  con- 
structed with  his  knowledge  and  consent  be- 
fore his  application  for  a  patent.  If  the 
purchase  or  construction  is  fraudulent  or 
concealed  it  is  not  sufficient.  Wade  V,  Met- 
calf, (1889)  129  U.  S.  202;  Andrews  v. 
Hovey,  (1888)  124  U.  S.  708;  Kendall  v, 
Winsor,  (1858)  21  How.  (U.  S.)  322;  Hovey 
V.  Stevens,  (1848)  1  Woodb.  &  M.  (U.  S.) 
290;  Pierson  v.  Eagle  Screw  Co.,  (1844)  3 
Story  (U.  S.)   402. 

Effect  of  purchase  or  construction  with 
consents  —  When  an  article  is  purchased  from 
the  inventor  or  constructed  with  his  consent 
it  is  set  free  from  the  monopoly  of  the  patent. 
Wade  V.  Metcalf,  (1889)  129  U.  S.  202; 
Dable  Grain  Shovel  Co.  v.  Flint,  (1890)  137 
U.  S.  41,  affirmed  (1890)  42  Fed.  Rep.  686. 

Consent  of  subsequent  owner  of  patent.— 
The  section  does  not  require,  in  order  for 
this  protection,  that  the  purchase  or  con- 
struction shall  have  been  with  the  consent  or 
allowance  of  the  person  who  afterwards  ob- 
tains the  patent  and  seeks  to  enforce  it 
against  such  purchaser  or  constructor.  An- 
drews 17.  Hovey,   (1887)    123  U.  S.  267. 

Rights  of  nrm.  —  This  statute  does  not 
grant  a  limited  and  personal  license  to  a 
firm  which  shall  end  when  such  firm  ends. 
Wade  V.  Metcalf^  (1889)  129  U.  S.  202, 
affirming  (1883)   16  Fed.  Rep.  130. 

Governmental  use  on  subsequent  payment. 
—  Where  an  inventor  consents  to  the  use  of 
his  device  by  the  government  before  a  patent 
has  been  applied  for.  but  coupled  with  a  con- 
dition that  he  shall  be  paid  for  it  when 
patented,  the  government  does  not  acquire  an 
implied  license  nor  a  right  to  gratuitous  use 
under  the  statute.  Talbert  v.  U.  S.,  (1890) 
26  Ct.  CI.  141. 

Rights  of  employer.  —  If  the  workman  by 
using  the  time,  and  tools,  and  money  of  his 
employer  with  his  consent,  makes  an  invention 
and  applies  it  in  his  employer's  business,  the 
employer  may  continue  to  use  it.  Wade  r. 
Metcalf,    (1889)    129  U.  S.  202. 

Implied  license  to  employer.  —  A  license 
will  be  implied  to  use  an  invention,  to  an 
employer,  where  an  employee  makes  an  in- 
vention during  his  employment  and  with  the 
assistance  and  at  the  request  of  his  em- 
ployer and  permits  the  employer  to  use  such 
invention  without  claiming  any  compensation 
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therefor.  McClurg  v.  Kingsland,  (1843)  1 
How.  (U.  S.)^202;  Gill  V.  U.  S.,  (1896)  160 
U.  S.  426;  Solomons  v.  U.  S.,  (1890)  137 
U.  S.  342;  Lane,  etc.,  Co.  v.  Locke,  (1893) 
150  U.  S.  193;  Keyes  v.  Eureka  Consol.  Min. 
Ck).,  (1896)  158  U.  S.  150;  Ross  v.  Montana 
Union  R.  Co.,  (1890)  45  Fed.  Rep.  424; 
Withington-Cooley  Mfg.  Co.  v.  Kinney,  ( C.  C. 
A.  1895)  68  Fed.  Rep.  500;  Blauvelt  v.  In- 
terior Conduit,  etc.,  Co.,  (C.  C.  A.  1897)  80 
Fed.  Rep.  906;  Wilkens  v.  Spaflford,  (1878) 
3  B.  &  A.  Pat.  Cas.  274,  29  Fed.  Cas.  No. 
17,669. 

Device  introduced  without  employer's  con- 
sent.—  Where  an  employee  introduces  his 
patented  device  into  his  employer's  business 
without  the  latter's  consent  and  without  any 
agreement  for  compensation,  he  thereby 
licenses  the  employer  to  use  such  device  and 
cannot  demand  compensation  for  such  use, 
especially  where  the  device  has  been  de- 
veloped and  perfected  at  the  expense  of  the 
employer.  Barry  v.  Crane  Bros.  Mfg.  Co., 
(1884)    22  Fed.  Rep.  396. 

Unlimited  use  or  product  to  be  used  in 
quantity.  —  Where  the  patented  article  is  a 
product  to  be  used  in  quantity  the  nature  of 
the  invention  may  be  such  that  a  license 
for  the  continued  use  of  the  mode  during 
the  life  of  the  patent  may  be  implied  by 
an  unlimited  use  during  the  period  of  em- 
ployment. Withington-Cooley  Mfg.  Co.  v. 
Kinney,    (C.  C.  A.   1896)    68  Fed,  Rep.  600. 

Extent  of  implied  license.  —  An  implied  li- 
cense if  it  relates  to  an  improvement  in 
the  process,  ordinarily  authorizes  the  em- 
ployer to  continue  to  practice  the  process 
during  the  whole  period  of  the  patent.  This 
follows  because  the  subject-matter  is  in- 
divisible; but  if  the  invention  pertains  to  a 
machine    it    is    understood    ordinarily    that 


only  the  specific  machine  or  machines  wliich 
have  been  set  up  during  the  time  of  the  em- 
ployment are  protected.  Boston  v.  Allen, 
(C.   C.  A.    1898)    91   Fed.  Rep..  248. 

Implied  promise  to  pay  by  employer.^ 
The  circumstances  may  be  such,  however, 
that  an  implied  promise  by  an  employer  to 
pay  an  employee  a  reasonable  compensation 
for  the  license  to  use  an  invention  made  in 
the  course  of  the  employee's  employment 
may  be  inferred.  Burton  v.  Burton  Stock 
Car  Co.,   (1898)    171  Mass.  437. 

Invention  by  United  States  employee.  —  If 
any  invention  is  made  by  an  employee  of 
the  United  States  in  th6  direct  course  of  his 
employment  and  at  the  expense  of  the 
United  States  a  license  will  be  inferred  to 
the  United  States  to  use  the  invention  with- 
out liability  to  the  inventor,  and  no  con- 
tract for  compensation  will  be  implied. 
Solomons  v.  U.  S.,  (1890)  137  U.  S.  342; 
Davis  V.  U.  S.,  (1888)  23  Ct.  CI.  329;  Mc- 
Aleer  v.  U.  S.,  (1890)  25  Ct.  CI.  238;  Gill 
17.  U.  S.,  (1896)  160  U.  S.  42G;  Kelton  r. 
U.  S.,  (1897)  32  Ct.  CI.  314;  Eager  v.  U.  S., 
(1900)   35  Ct.  CI.  556. 

Extent  of  government's  rights.  —  The  gov- 
ernment, however,  will  acquire  no  further 
right  than  that  of  manufacturing  and  using 
the  invention  for  its  own  purposes,  without 
liability.  Solomons  v.  U.  S.,  (1886)  21  Ct 
CI.  479. 

It  is  a  complete  defense  to  a  suit  for  in- 
fringement that  the  patented  articles  were 
constructed  and  put  into  use  for  the  defend- 
ants by  the  patentee,  and  with  his  consent 
and  allowance,  prior  to  the  application  for 
the  letters  patent.  Dable  Grain  Shovel  C«i. 
V.  Flint,  (1890)  137  U.  S.  41,  a.^rming 
(1890)   42  Fed.  Rep.  686. 


Sees.  4900^  4901.   IMarking  patented  articles.     See  infra,  p.  547.] 

Sec.  4902.  [Filing  and  effect  of  caveats,]  Any  citizen  of  the  United 
States  who  makes  any  new  invention  or  discovery,  and  desires  further  time  to 
mature  the  same,  may,  on  payment  of  the  fees  required  by  law,  file  in  the 
Patent-Office  a  caveat  setting  forth  the  design  thereof,  and  of  its  distinguishing 
characteristics,  and  praying  protection  of  his  right  until  h©  shall  have  matured 
his  invention.  Such  caveat  shall  be  filed  in  the  confidential  archives  of  the 
office  and  preserved  in  secrecy,  and  shall  be  operative  for  tl:e  term  of  one  year 
from  the  filing  thereof;  and  if  application  is  made  within  the  year  by  any 
other  person  for  a  patent  with  which  such  caveat  would  in  any  manner  inter- 
fere, the  Commissioner  shall  deposit  the  description,  specification,  drawings, 
and  model  of  such  application  in  like  manner  in  the  confidential  archives  of  the 
office,  and  give  notice  thereof,  by  mail,  to  the  person  by  whom  the  caveat  was 
filed.  If  such  person  desires  to  avail  himself  of  his  caveat,  he  shall  file  hi? 
description,  specifications,  drawings,  and  model  v/ithin  three  months  from  the 
time  of  placing  the  notice  in  the  post-office  in  Washington,  with  the  usual  time 
required  for  transmitting  it  to  the  caveator  added  thereto ;  which  time  shall  be 
indorsed  on  the  notice.  An  alien  shall  have  the  privilege  herein  granted,  if  he 
has  resided  in  the  United  States  one  year  next  preceding  the  filing  of  his  caveat, 
and  has  made  oath  of  his  intention  to  become  a  citizen.      [jB.  /S.] 
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Act  of  July  8,  1870,  ch.  k.30,  16  Stat.  L. 
203. 

Later  amendment.  —  See  Act  of  March  3, 
1902,  ch.  1019,  sec.  4,  32  Stat.  L.  1227,  Ap- 
pendix, 

The  purpose  of  this  section  is  to  secure  an 
opportunity  to  have  questions  of  priority 
between  rival  inventors  determined,  before 
the  issue  of  a  patent.  Electric  R.  Co.  v. 
Jamaica,  etc.,  R.  Co.,  (1894)  61  Fed.  Rep. 
655. 

Limit  of  privilege. —  "  If  all  applications 
were  thus  privileged  this  provision  would 
have  been  unnecessary,  and  the  fact  of  its 
enactment  seems  to  indicate  quite  clearly 
that  Congress,  having  the  whole  subject 
under  advisement,  determined  that  it 
would  extend  the  privilege  to  the  particu- 
lar class  of  applications  therein  specified, 
and  inferentially  only  to  them."  Edison 
Electric  Light  Co.  v.  U.  S.  Electric  Lighting 
Co.,    ( 1891 )   46  Fed.  Rep.  55. 

Record  of  incomplete  invention.  —  A  caveat 
is  usually  but  not  necessarily  the  record  of 
an  incomplete  invention.  Johnson  v.  Root, 
(1858)  1  Fish.  Pat  Cas.  351,  13  Fed.  Cas. 
No.  7,411. 

As  evidence  of  incomplete  invention.  —  A 
caveat  is  not  conclusive  evidence  that  the 
invention  is  imperfect.  A  person  may 
choose  to  file  a  caveat  while  he  is  going  on 
and  making  improvements  upon  an  inven- 
tion which  he  has  already  completed  so  that 
it  is  of  practical  utilty.  Johnson  v.  Root, 
(1858)    1  Fish.  Pat.  Cas.  351. 

A  caveat  is  not  a  necessity,  and  the  rights 
of  the  inventor  are  not  impaired  by  the 
fact  that  he  fails  to  file  one  while  maturing 
the  invention.  Heath  i;.  Hildreth,  (1841) 
MacA.  Pat.  Cas.  12,  11  Fed.  Cas.  No.  6,309. 
Diligence  in  perfecting  invention.  —  The 
fact  that  an  inventor  has  filed  a  caveat 
does  not  release  him  from  due  diligence  in 
the  perfecting  of  his  invention.  Johnson  v. 
Root,  (1858)  1  Fish.  Pat.  Cas.  351,  2  Cliff. 
(U.  S.)  637,  13  Fed  Cas.  No.  7,410;  Bell  v. 
Daniels,  (1858)   1  Bond  (U.  S.)  212. 

Prior  public  use.  —  If  an  inventor  allows 
his  invention  to  go  into  public  use  before 
the  filing  of  his  application  a  caveat  will 
not  protect  him.  Bell  v.  Daniels,  (1858)  1 
Bond  (U.  S.)  212,  3  Fed.  Cas.  No.  1,247. 

Description  necessary.  —  It  is  not  neces- 
sary in  a  caveat  to  give  such  particular  de- 
scription of  the  invention  as  must  be  given 
ill  an  application  for  a  patent,  but  it  must 
be  sufiicient  to  enable  the  examiners  to  de- 


termine whether  the  invention  as  described 
subsequently  in  the  application  is  in  all 
probability  the  same,  and  it  must  be  as  com- 
plete and  precise  as  the  inventor  is  able  to 
give.  Electric  R.  Co.  v.  Jamaica,  etc.,  R.  Co., 
(1894)  61  Fed.  Rep.  655. 

Patent  differing  from  caveat.  —  A  caveat 
will  not  protect  a  patent  which  is  a  substan- 
tial departure  therefrom.  Electric  R.  Co.  v. 
Jamaica,  etc.,  R  Co.,  (1894)  61  Fed.  Rep.  665. 

Notice  of  interference  before  patent  to  an- 
other.—  Until  the  notice  of  an  interfering 
application,  such  as  is  required  by  this  sec- 
tion, has  been  given  to  the  caveator  the  pat- 
ent should  not  be  granted  to  another.  Coch- 
rane V.  Waterman,  (1844)  MacA.  Pat.  Cas. 
52,  5  Fed.  Cas.  No.  2,929;  Allen  17.  Hunter, 
(1855)  6  McLean  (U.  S.)  303,  1  Fed.  Cas.  No. 
225. 

Patent  granted  when  caveat  pending. — 
A  patent  for  the  same  invention  as  that  de- 
scribed in  the  caveat,  granted  during  the  pen- 
dency of  the'  caveat,  is  not  void.  Cochrane  v. 
Waterman,  (1844)  Cranch  Pat.  Dec.  121,  6 
Fed.  Cas.  No.  2,929. 

The  proper  practice  where  a  caveat  is  ac- 
cidentally overlooked  and  a  patent  granted 
to  another  during  its  pendency  is  to  grant  a 
patent  to  the  caveator.  Phelps  v.  Brown, 
(1859)  1  Fish.  Pat.  Cas.  479. 

Priority  necessary.  —  Where  a  patent  has 
been  granted  to  another  during  the  pendency 
of  a  caveat  a  patent  will  be  issued  to  the 
caveator  if  he  shows  priority  of  invention. 
Cochrane  v.  Waterman,  (1844)  MacA.  Pat. 
Cas.  52,  5  Fed.  Cas.  No.  2,929. 

Date  of  invention.  —  The  invention  may 
bo  carried  back  to  the  date  of  the  filing  of  the 
caveat  if  due  diligence  in  the  reduction  to 
practice  has  been  exercised  by  the  caveator. 
Phelps  t?.  Brown,  (1859)  4  Blatchf.  (U.  S.) 
362;  Allen  v.  Hunter,  (1855)  6  McLean  (U. 
S.)  303;  Hoe  v,  Kahler,  (1882)  12  Fed.  Rep. 
Ill;  American  Nicholson  Psvement  Co.  v, 
Elizabeth,  (1873)  6  Fish.  Pat.  Cas.  424;  Ex  p. 
Woodruff,  (1860)  3  App.  Com'r  Pat.  262,  30 
Fed.  Cas.  No.  17,989. 

Patent  to  one  filing  caveat  and  another 
jointly.  —  A  caveat  filed  by  one  who  states 
that  he  is  the  original  and  first  inventor,  filed 
under  the  advice  of  counsel  and  in  good  faith 
under  a  misunderstanding,  will  not  prevent  a 
patent  from  being  issued  to  him  and  another 
jointly,  for  the  invention  described  in  the 
caveat.    Hoe  v.  Kahler,  (1882)   12  Fed.  Rep. 

in. 


Sec.  49(0.  [Notice  of  rejection  of  claim  for  patent  to  he  given  to  appli- 
cani.']  Whenever,  on  examination,  any  claim  for  a  patent  is  rejected,  the  Com- 
missioner shall  notify  the  applicant  thereof,  giving  him  briefly  the  reasons  for 
such  rejection,  together  with  such  information  and  references  as  may  be  useful 
in  judging  of  the  propriety  of  renewing  his  application  or  of  altering  his 
specification ;  and  if,  after  receiving  such  notice,  the  applicant  persists  in  his 
claim  for  a  patent,  with  or  without  altering  his  specifications,  the  Commis- 
sioner shall  order  a  re-examination  of  the  case.      [i?.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  204.       grounds  of  his  decision  fully  in  writing  must 
fivle  itrictly  followed.  —  The  rule  requiring      be  strictly  followed.  Chandler  v,  Ladd,  (1857) 
the  commissioner  of  patents  to  set  forth  the      MacA.  Pat.  Cas.  493,  5  Fed.  Cas.  No.  2,593. 
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Specifications,  etc.,  not  conforming  to  rules. 
—  It  does  not  cons  dilute  a  rejection  of  the 
claims  that  the  specifications  and  drawings 
were  twice  returned  to  the  applicant  because 
they  did  not  conform  to  the  rules  of  the  pat- 
ent office.  Wickersham  v.  Singer,  (1859) 
MacA.  Pat.  Cas.  645,  29  Fed.  Cas.  No.  17,610. 

Amendment  suggested  by  commissioner. — 
It  is  not  necessary  that  an  amendment  being 
made  at  the  suggestion  of  the  commissioner 
or  examiner  may  be  done  voluntarily.  God- 
frey V.  Eames,  (1863)  1  Wall.  (U.  S.)  317. 

Purpose  of  amendments.  —  Amendments 
may  be  made  for  the  purpose  of  avoiding  ob- 
jections or  references  made  by  the  patent 
office.  Godfrey  v.  Eames,  (1863)  1  Wall.  (U. 
S.)  324;  Brill  v.  St.  Louis  Car  Co.,  (C.  C.  A. 
1898)  90  Fed.  Rep.  666;  Norton  t?.  Jensen, 
(C.  C.  A.  1898)  90  Fed.  Rep.  415;  Collins  v. 
White,  (1860)  3  App.  Com'r  Pat  392,  6  Fed. 
Cas.  No.  3,019. 

Effect  of  amendments.  —  Where  an  appli- 
cant makes  amendments  to  avoid  objections 
of  the  patent  office  they  are  binding  upon  him 
in  all  subsequent  proceedings.  Lehigh  Valley 
R  Co.  V.  Kearney,  (1895)  158  U.  S.  401; 
Knapp  V.  Morss,  (1893)  150  U.  S.  221;  Corbin 
Cabinet  Lock  Co.  v.  Eagle  Lock  Co.,  (1893) 
150  U.  S.  38;  Royer  t?.  Coupe,  (1892)  146  U. 
S.  524;  Electric  Gas  Lighting  Co.  v,  Boston 
Electric  Co.,  (1891)  139  U.  S.  481;  Dobson  v. 
Lees,  (1890)  137  U.  S.  258;  Yale  Lock  Mfg. 
Co.  V.  Berkshire  Nat.  Bank,  (1890)  135  U.  S. 
342;  Phoenix  Castor  Co.  v.  Spiegel,  (1890) 
133  U.  S.  360;  Roemer  v.  Peddie,  (1889)  132 
U.  S.  313;  Watson  v.  Cincinnati,  etc.,  R.  Co., 
(1889)  132  U.  S.  161;  Crawford  v.  Heysinger, 
(1887)  123  U.  S.  589;  Sutter  v,  Robinson, 
(1886)  119  U.  S.  530;  Shepard  v.  Carrigan, 
(1886)  116  U.  S.  593;  Sargent  v.  Hall  Safe, 
etc.,  Co.,  (1885)  114  U.  S.  63;  New  York  Belt- 
ing, etc.,  Co.  V,  Sibley,  (1883)  15  Fed.  Rep. 
386. 

By  whom  made.  •»  Amendments  may  be 
made  by  the  attorney  for  the  applicant.  De 
La  Vergne  Refrigerating  Mach.  Co.  t;. 
Featherstone,  (1893)   147  U.  S.  209. 

What  amendments  permitted.  —  Where  an 
amendment  is  for  the  purpose  of  conforming 
the  spplication  to  legal  requirements  or  to 
set  forth  more  clearly  and  accurately  the  in- 
vention as  originally  described  and  applied 
for  it  will  be  permitted.  Carver  v.  Brain- 
tree  Mfg.  Co.,  (1843)  2  Story  (U.  S.)  438; 
Woodworth  v.  Hall,  (1846)  1  Woodb.  &  M. 
(U.  S.)  248;  Hobbs  v.  Beach,  (1901)  180  U. 
S.  383;  Norton  v.  Jensen,  (C.  C.  A.  1898) 
90  Fed.  Rep.  415;  Railway  Register  Mfg.  Co. 
V.  North  Hudson  Co.  R.  Co.,  (1885)  24  Fed. 
Rep.  793;  Parham  v.  American  Buttonhole, 
etc.,  Mach.  Co.,  (1871)  4  Fish.  Pat.  Cas. 
474 

Introducing  new  matter.  —  An  amendment 
containing  new  matter  will  not  be  permitted 
if  the  new  matter  involves  a  material  change 
oi  the  invention  as  described  in  the  original 
specifications  or  if  it  enlarges  the  scope  of 
the  application.  Hobbs  r.  Beach,  (100.1)  180 
U.  S.  383;  Singer  r.  Braunsdorf,  (1870)  7 
Blatchf.  (U.  S.)  521;  Chicago,  etc.,  R.  Co. 
r  Sayles,  (1878)  97  U.  S.  554;  De  La  Vergne 
Refrigerating    Mach.    Co.    f.    Featherstone, 
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(1893)  147  U.  S.  209;  Michigan  Cent,  R.  Co. 
V.  Consolidated  Car-Heating  Co.,  (C.  C.  A. 
1895)  67  Fed.  Rep.  121;  Western  Eleetrie 
Co.  V.  Sperry  Electric  Co.,  (CCA,  1893) 
68  Fed.  Rep.  180;  Brush  Electric  Co.  r.  JoJicn 
Electric  Co.,  (1890)  41  Fed.  Rep.  G79;  Eagle- 
ton  Mfg.  Co.  r.  West,  etc.,  Mfg.  Co.,  (1880) 
2  Fed.  Rep.  774;  McBerty  v.  Cook,  (1900) 
16  App.  Cas.   (D.  C)   133. 

Specific  device  to  generic  claim.  —  Ah 
amendment  is  proper  to  broaden  a  claim  for 
a  specific  device  into  a  generic  claim  if  no 
intervening  rights  are  affected.  Bechman  c. 
Wood,  (1899)   15  App.  Cas.  (D.  C)  484. 

If  a  claim  is  too  narrow  to  embrace  all  that 
was  specified  originally,  it  may  be  broadened 
by  an  amendment.  Railway  Register  M|g. 
Co.  V.  North  Hudson  Co.  R.  Co.,  (1885)  24 
Fed.  Rep.  793. 

Amendments  to  cover  intervening  devices. 
—  Amendments  (have  been  held  improper 
where  they  broaden  the  original  applieation 
so  as  to  cover  intervening  devices.  Hobba 
V,  Beach,  (1901)  180  U.  S.  383;  Chicago, 
etc.,  R.  Co.  t\  Sayles,  (1878)   97  U.  S.  554. 

Limiting  claim  too  broad.  —  An  amend- 
ment is  proper  to  limit  a  claim  which  ia  too 
broad.  Collins  r.  White,  (1860)  3  Appu 
Com'r  Pat.  392,  6  Fed.  Cas.  No.  3,019. 

When  limited.  —  Where  the  claim  becomes 
too  broad  through  a  rejection  of  part,  it 
should  be  amended  before  appeal.  Arnold  v. 
Pettee,  (1860)  3  App.  Com'r  Fat.  353,  1  Fed. 
Cas.  No.  5616. 

Separable  invention.  —  If  the  invention  is 
separable,  such  separable  portion  may  be  re> 
moved  by  amendment  from  the  original  to 
separate  applications.  Hayden  v.  Suffolk 
Mfg.  Co.,   (1862)   4  Fish.  Pat.  Cas.  86. 

When  amendment  may  be  made.  —  If  tbe 
matter  has  not  been  finally  disposed  of  in  tbe 
patent  office  an  application  is  always  open 
to  amendment.  Singer  r.  Braundsdorf^  ( 1870) 
7  Blatchf.  rU.  S.)  521,  22  Fed.  Cas.  No. 
12,897;  Godfrey  v.  Eames,  (1863)  1  Wall. 
(U.  S.)  317;  Railway  Register  Mfg.  Co.  r. 
North  Hudson  Co.  R.  Co.,  (1885)  24  Fed. 
Rep.  793. 

Effect  of  delay.  —  An  amendment  should 
not  be  rejected  for  mere  delay  which  docs 
not  amount  to  an  abandonment.  M'Millin 
V,  Barclay,  (1871)  5  Fish.  Pat.  Cas.  189,  16 
Fed.  Cas.  No.  8,902;  Ex  p.  Hayden,  (18G0)  3 
App.  Com'r  Pat.  354,  11  Fed.  Cas.  No.  6^56: 
Bevin  r.  East  Hampton  Bell  Co.,  (1871)  9 
Blatchf.   (U.  S.)  50,  3  Fed.  Cas.  No.  1,379. 

Unreasonable  delay.  —  If  the  delay,  how- 
ever, in  making  an  amendment  is  unreason- 
able it  will  tend  to  show  that  the  matter  con- 
tained in  the  amendment  was  not  a  part  of 
the  original  invention.  Chicago,  etc.,  R.  Oo. 
V,  Sayles,  (1879)  97  U.  S.  554. 

A  new  oath  is  not  necessary  to  verify  an 
amendment  which  is  fairly  within  the  orig- 
inal specification.  De  La  Vergne  Refriger- 
ating Mach.  Co.  r.  Featherstone,  (1893)  147 
U.  S.  209;  Wirt  r.  Hicks,  (1891)  45  Fed. 
Rep.  256 ;  Railway  Register  Mfg.  Co.  v.  North 
Hudson  Co.  R.  Co.,   (1885)  24  Fed.  Rep,  793. 

Amendments  which  contain  new  matter  and 
do  not  merely  amplify  what  was  in  the  ap- 
plication theretofore  must  be  verified   by  a 
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new  oath.     Eagleton  Mfg.  Co.  v.  West,  etc.,  ments  relate  back  and  are  taken  as  of  the 

Mfg.  Co.,   (1884)   111  U.  S.  490.  date  of  the  original  application.     Godfrey  v. 

Date   of  amendments.  —  The   amendments  Eames,  (1863)    1  Wall.   (U.  S.)   317;  Smith 

and   the  original  application  are  considered  i>.   Groodyear   Dental    Vulcanite   Co.,    (187G) 

as  one  continuous  amplication,  and  the  amend-  93  U.  S.  486. 

Sec.  4904.  [^Interferences.']  Whenever  an  application  is  made  for  a  patent 
which,  in  the  opinion  of  the  Commissioner,  would  interfere  with  any.  pending 
application,  or  with  any  unexpired  patent,  he  shall  give  notice  thereof  to  the 
applicants,  or  applicant  and  patentee,  as  the  case  may  be,  aii^d  shall  direct  the 
primary  examiner  to  proceed  to  determine  the  question  of  priority  of  invention. 
And  the  Commissioner  may  issue  a  patent  to  the  party  who  is  adjudged  the 
prior  inventor,  unless  the  adverse  party  appeals  from  the  decision  of  the 
primary  examiner,  or  of  the  board  of  examiners-in-chief,  as  the  case  may  be, 
withi^n  such  time,  not  less  than  twenty  days,  as  the  Commissioner  shall  pre- 
scribe.     [iJ.  S,] 


Act  of  July  8,  1870,  ch.  230, 16  Stat.  L.  204. 

Interfarence  means  a  dispute  on  the  ques- 
tion of  priority  of  invention.  U.  S.,  etc., 
Salamander  Felting  Co.  i;.  Asbestos  Felting 
Co.,   (1880)   4  Fed.  Rep.  813. 

Constmction  by  patent  office.  —  The  prac- 
tical construction  of  this  section  as  given  it 
by  the  patent  office,  is  to  the  effect  that  no 
interference  can  be  declared  involving  the 
claims  embraced  in  any  application,  until 
tnose  claims  have  been  found  to  be  patentable 
independently  of  the  possible  result  of  the 
interference.  American  Bell  Telephone  Co. 
f?.  U.  S.,  (C.  C.  A.  1895)  68  Fed.  Rep.  542. 

Limitation  applied  to  bill  in  equity.  —  Con- 
greiis  in  this  section  and  R.  S.  sec.  4804  es- 
tablished certain  fixed  periods  for  giving  pro- 
gress to  applications  for  patents,  vehich  the 
Supreme  Court  has  so  far  recognized  by 
analogy  as  to  apply  the  limitation  to  a  bill 
in  equity  filed  under  R.  S.  sec.  4916.  Ameri- 
can Bell  Telephone  Co.  v.  U.  S.,  (C.  C.  A. 
1895)  68  Fed.  Rep.  542. 

Identity  of  inventions  necessary.  —  Claims 
muBt  be  for  substantially  identical  inventions 
in  whole  or  in  part  in  order  to  be  placed  in 
interference.  Gold,  etc.,  Ore  Separating  Co. 
V.  U.  S.  Disintegrating  Ore  Co.,  (1869)  6 
Blatchf.  (U.  S.)  307,  10  Fed.  Cas.  No.  6,608; 
Du  Bois  P.  Kirk,  (1895)  158  U.  S.  68;  Lowry 
V.  Cowles  Electric  Smelting,  etc.,  Co.,  (1893) 
56  Fed.  Rep.  488;  Christie  v.  Seybold,  (C.  C. 
A.  1893)  55  Fed.  Rep.  69;  Pentlarge  t?. 
New  York  Bung,  etc.,  Co.,  ( 1884)  20  Fed.  Rep. 
314;  Tyson  v.  Rankin,  (1853)  MacA.  Pat.  Cas. 
262,  24  Fed.  Cas.  No.  14,320;  Nichols  t?.  Tlar- 
Hs,  (1865)  MacA.  Pat.  Cas.  362,  18  Fed.  Cas. 
No.  10,244;  Ex  p.  Platts,  (1879)  16  Pat.  Off. 
Gaz.  827;  Newton  v.  Woodward,  (1900)  16 
App.  Cas.  (D.  C.)  568;  Rosell  v.  Allen,  (1900) 
16  App.  Cas.  (D.  C.)  669;  Cushman  v.  Lines, 
(1897)  10  App.  Cas.  (D.  C.)  156. 

Claims  determine.  —  The  question  of  inter- 
ference is  determined  by  the  claims  and  not 
by  the  description.  Stonemetz  Printers' 
Machinery  Co.  v.  Brown  Folding  Mach.  Co., 
(1893)  57  Fed.  Rep.  601;  Dederick  v.  Fox, 
(1893)  56  Fed.  Rep.  714. 

Patents  do  not  interfere  witliin  the  mean- 
ing^ of  the  patent  law  unless  the  claims  of  the 
respective  patents  or  some  of  them  cover  the 
same   mechanical  device  or   combination;  it 


is  the  claim  of  a  patent  and  a  claim  only 
when  properly  construed  which  determines 
the  thing  patented,  and  it  may  happen  that 
the  structure  described  in  one  patent  will  in- 
fringe the  claims  of  another  patent  although 
the  patents  are  not  interfering  patents 
within  the  meaning  of  the  statute.  Cold, 
etc..  Ore  Separating  Co.  v.  U.  S.  Disintegrat- 
ing Ore  Co.,  (1869)  6  Blatchf.  (U.  S.)  307, 
10  Fed.  Cas.  No.  5,508;  Nathan  Mfg.  Co.  v. 
Craig,  (1892)  49  Fed.  Rep.  370;  Simplex  R 
Appliance  Co.  v.  Wands,  (C.  C.  A.  1902)  116 
Fed.  Rep.  517. 

Failure  to  declare  interference  not  conclu- 
sive. —  Although  the  patent  office  fails  to  de- 
clare an  interference  where  a  reissue  is  sought 
by  a  patentee  during  the  pendency  of  an  ap- 
plication by  another,  it  is  not  decided  tliat 
the  claims  are  for  different  inventions. 
Hicks  V,  Shaver,  (1861)  3  App.  Com'r  Pat. 
430,  12  Fed.  Caa.  No.  6,402. 

Second  interference.  —  The  power  of  the 
commissioner  is  not  limited  to  a  single  inter- 
ference, and  after  the  court  on  appeal  has 
decided  in  favor  of  an  applicant  and  ordered 
that  a  patent  issue  to  him  a  second  interfer- 
ence may  be  declared.  Potter  v.  Dixon, 
(1863)  5  Blatchf.  (U.  S.)  160,  19  Fed.  Cas.  No. 
11,325. 

Interference  after  refiled  application. — 
After  a  commissioner  has  decided  an  inter- 
ference he  may  for  cause  shown  allow  the 
party  to  withdraw  and  refile  his  application 
and  then  declare  an  interference  anew.  Mat- 
thews V.  Wade,  (1850)  MacA.  Pat.  Cas.  143, 
16  Fed.  Cas.  No.  9.292. 

Between  application  and.  patent.  —  A  com- 
missioner of  patents  has  the  right  to  declare 
an  interference  between  an  application  and 
a  patent.  Western  Electric  Mfg.  Co.  v.  Chi- 
cago Electric  Mfg.  Co.,  (1882)  14  Fed.  Rep. 
691. 

Interference  of  one  of  two  similar  applica- 
tions by  same  inventor.  —  In  Porter  v. 
Louden,  (1895)  7  App.  Cas.  (D.  C.)  64,  it  is 
said  that  there  is  no  proper  line  of  divinion 
between  one  application  coverinflj  a  specific 
device  and  implying:  certain  adjuncts,  and  an- 
other application  by  the  same  inventor  for 
the  combination  of  the  device  and  the  ad- 
juncts, and  one  application  should  not  go  to 
patent  while  the  other  is  in  interference. 
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Issue  limited  to  interfering  claims.  —  The 
issue  in  an  interference  proceeding  is  limited 
to  the  claims  actually  interfering.  Rosell  v. 
Allen,  (1900)  16  App.  Cas.  (D.  C.)  559;  Porter 
V.  Louden,  (1895)  7  App.  Cas.  (D.  C.)  64. 

Sole  issue  in  interference.  —  The  priority  of 
invention  between  the  parties  to  the  inter- 
ference is  the  sole  issue  to  be  deterniined  in 
an  interference  proceeding.  National  Mach. 
Co.  V.  Wheeler,  etc.,  Mfg.  Co.,  (1897)  45  U. 
S.  App.  665;  McCarty  v.  Lehigh  Valley  R. 
Co.,  (1895)  160  U.  S.  110;  Ironclad  Mfg.  Co. 
v.  Jacob  J.  Vollrath  Mfg.  Co.,  (1892)  52  Fed. 
Rep.  143;  Perry  v.  Starrett,  (1878)  3  B.  &  A. 
Pat.  Cas.  485,  19  Fed.  Cas.  No.  11,012;  U.  S. 
r.  Thacher,  (1875)  2  MacArthur  (D.  C.)  24; 
Union  Paper-Bag  Mach.  Co.  v.  Crane,  (1874) 
1  B.  &  A.  Pat.  Cas.  494;  McBerty  v.  Cook, 
(1900)  16  App.  Cas.  (D.  C.)  133;  Hulett  v. 
Long,  (1899)  15  App.  Cas.  (D.  C.)  288;  Hisey 
t\  Peters,  (1895)  6  App.  Cas.  (D.  C.)  68. 

But  in  Collins  r.  White,  (1860)  3  App.  Cas. 
Com*r  Pat.  392,  6  Fed.  Cas.  No.  3,019,  it  was 
held  that  on  interference  the  application 
should  be  dismissed  where  it  appears  that  the 
claim  lias  no  patentable  novelty,  irrespective 
of  th^  question  of  priority  of  invention. 

Issue  of  patentability.  —  An  interference 
proceeding  does  not  consider  or  determine 
questions  of  patentability.  National  Mach. 
Co.  V.  Wheeler,  etc.,  Mfg.  Co.,  (1897)  46  U.  S. 
App.  665;  Newton  v.  Woodward,  (1900)  16 
App.  Cas.  (D.  C.)  568;  Hill  v.  Hodge,  (1898) 
12  App.  Cas.  (D.  C.)  528;  Doyle  v.  McRoberts, 
(1897)  10  App.  Cas.  (D.  C.)  445;  Hisey  v. 
Peters,  (1895)  6  App.  Cas.  (D.  C.)  68. 

The  question  of  abandonment  to  the  public 
may  not  be  properly  considered  or  deter- 
mined in  an  interference  proceeding.  Mc- 
Berty V.  Cook,  (1900)  16  App.  Cas.  (D.  C.) 
133. 

The  respective  merits  of  the  rival  devices 
in  an  interference  proceeding  will  not  be  con- 
sidered. Spain  V.  Gamble,  (1854)  MacA.  Pat. 
Cas.  358,  22  Fed.  Cas.  No.  13,199. 

Third  party  as  invontor.  —  The  fact  that 
some  third  person  in  fact  was  the  first  and 
original  inventor  will  not  defeat  the  award 
of  priority  to  one  of  the  parlies  to  an  inter- 
ference. Foster  v.  Antisdel,  (1899)  14  App. 
Cas.  (D.  C.)  552. 

Amendment  of  dates  permitted.  —  The 
dates  as  set  forth  in  the  preliminary  state- 
ment may  not  be  amended  unless  plainly  re*' 
quired  in  the  interests  of  justice.  Parker  t;. 
Appert,  (1896)  8  App.  Cas.  (D.  C.)  270. 

Dates  on  amended  statement.  —  If  an 
amendment  of  tfie  preliminary  statement  of 
a  party  has  been  allowed  as  to  dates  he  may 
be  permitted  to  prove  earlier  dates.  Bader 
V.  Vajen,  (1899)  14  App.  Cas.  (D.  C.)  241. 


Dates  in  statements  ffled  by  pftities.— 
With  regard  to  the  statement  tiled  bj  esdi 
party  to  an  interference  under  oath  and 
within  the  designated  tiire.  in  whi<A  tlie 
dates  of  the  original  conception,  the  inakin« 
of  drawings  and  models,  the  first  disdonure 
to  others,  the  reduction  to  practice,  and  the 
extent  of  the  use  of  the  invention  are  sft 
forth,  the  dates  must  be  strictly  observed. 
Stevens  v.  Seher,  (1897)  11  App.  Cas.  (D.  Cf 
245. 

Effect  of  dates  in  preliminary  statemeat 
—  The  dates  alleged  in  a  party's  preliinloanr 
statement  are  binding  upon  him,  and  earlier 
dates  may  not  be' proved.  Cross  r.  Phillips, 
(1899)  14  App.  Cas.  (D.  C.)  228;  Calhoun  r. 
Hodgson,  (1894)  5  App.  Cas.  (D.  C.)  21. 

Errors  in  the  preliminary  statement  may 
be  corrected  on  motion  when  such  errors  are 
the  results  of  inadvertence  or  mistake:  bat 
such  motion  must  be  made  as  soon  as  possi- 
ble after  the  discovery  of  the  error,  and  if 
possible  before  the  taking  of  any  testimoDj. 
Stevens  v.  Seher,  (1897)  11  App.  Cas.  (D. 
C.)  245. 

Temporary  suspension  of  proceedingii.  ^ 
Proceedings  in  interference  may  be  suspended 
temporarily  by  the  commissioner  during  the 
determination  of  questions  of  patentability. 
U.  S.  V,  Thacher,  (1875)  2  MacArthur  (D. 
C.)   24. 

A  motion  to  dissolve  the  interference  may 
include  questions  as  to  its  regularity  or 
propriety.  Dodge  v.  Fowler,  (1897)  11  App. 
Cas.  (D.  C.)  592;  Croskey  v.  Atterburv, 
(1896)    9  App.  Cas.   (D.  C.)   207. 

Objection  to  dissolution  by  patentee.— 
One  who  has  obtained  a  patent  upon  appli* 
cation  has  all  that  he  is  entitled  to  and  be 
cannot  object  to  the  dissolution  of  an  inter 
ference.  Cushman  t\  Lines,  (1897)  10  App. 
Cas.   (D.  C.)   156. 

What  a  determination  decides.  ^  If  the  in- 
terference is  between  two  applicants  the 
issuance  of  the  patent  to  one  determines 
priority  of  invention,  novelty,  utility,  and 
patentability  in  his  favor,  and  against  the 
other.  If  the  interference  is  between  a 
patentee  and  an  applicant  a  decision  in  favor 
ot  the  applicant  determines  all  these  points 
in  his  favor,  but  a  decision  against  the  ap- 
plicant does  not  necessarily  determine  all 
those  points  the  other  way,  for,  although 
satisfied  that  the  applicant  was  the  real  in- 
ventor, the  commissioner  may  refuse  to  issue 
the  patent  to  him  because  since  the  first 
patent  w^as  issued  the  patent  office  may  have 
become  convinced  that  the  subject  matter 
was  not  patentable  or  novel.  Dickerson  r. 
De  la  Vergne  Refrigerating  Mach.  Co.,(188S) 
35  Fed.  Rep.  143. 


Sec.  4905.  [Affidavits  and  depositions.]  The  Commissioner  of  Patents 
may  establish  rules  for  taking  affidavits  and  depositions  required  in  cases  pend- 
ing in  the  Patent-Office,  and  such  affidavits  and  depositions  may  be  taken  lifore 
any  officer  authorized  by  law  to  take  depositions  to  be  used  in  the  courts  of 
the  United  States,  or  of  the  State  where  the  officer  resides.      [R.  S.] 

Act  of  July  8,  1870.  ch.  230,  16  Stat.  L.       terference  cases,  and  the  same  character  of 

204.  evidence  to  establish  invention  and  priority 

The  general  rules  of  evidence  apply  to  in-       prevails  in  the  patent  office  as  in  the  courts. 
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McCormick  r.  Cleal,    (1808)    12  App.   Cas. 

(D.  C.)  338;  Yearsley  v.  Brookfield,  (1853) 
MacA.  Pat.  Cas.  193,  30  Fed.  Cas.  No.  18,131 ; 
Warner  v.  Goodyear,  (1846)  MacA.  Pat.  Cas. 
60,  29  Fed.  Cas.  No.  17,183;  Stephens  v. 
Salisbury,  (1855)  MacA.  Pat.  Cas.  379,  22 
Fed.  Cas.  No.   13,369;   Stephenson  t;.   Hoyt, 

(1854)  MacA.  Pat.  Cas.  292,  22  Fed.  Cas. 
No.  13,373;  New  England  Screw  Co.  v.  Sloan, 

(1853)  MacA.  Pat.  Cas.  210,  18  Fed.  Cas. 
No.  10,168;  Jones  t?.  Wetherill,  (1855)  MacA. 
Pat.  Cas.  409,  13  Fed.  Cas.  No.  7,508 ;  Eames 
9.  Richards,  (1859)  3  App.  Com'r  Put.  240, 
8   Fed.   Cas.   No.   4,240;    Clarke  v.  Cramer, 

(1856)  MacA.  Pat.  Cas.  473,  5  Fed.  Cas. 
No.  2,848. 


How  presented.  —  Evidence  in  interference 
cases  must  be  presented  by  depositions  taken 
under  the  rules  established  by  the  patent 
office.  Walker  v.  Forbes,  (1861)  3  App. 
Com'r  Pat.  428,  29  Fed.  Cas.  No.  17,069; 
Smith  V.  Flickenger,  (1843)  MacA.  Pat.  Cas. 
46,  22  Fed.  Cas.  No.  13,047;  Spear  v,  Abbott, 
(1859)  22  Fed.  Cas.  No.  13,222;  Perry  v. 
Cornell,  (1847)  MacA.  Pat.  Cas.  66,  19  Fed. 
Cas.  No.  11,001;  O'Hara  v.  Hawes,  (1859) 
3  App.  Com'r  Pat.  247,  18  Fed.  Cas.  No. 
10,466;  Gibbs  v.  Ellithorp,  (1859)  MacA.  Pat. 
Cas.  702,  10  Fed.  Cas.  No.  5,383;  Arnold  v. 
Bishop,  (1841)  MacA.  Pat.  Cas.  27,  1  Fed. 
Cas.  No.  552. 


Sec.  4906.  \_8ubpcenas  to  ivitnesses.']  The  clerk  of  any  court  of  the  United 
States,  for  any  district  or  Territory  wherein  testimony  is  to  be  taken  for  use 
in  any  contested  case  pending  in  the  Patent-Office,  shall,  upon  the  application 
of  any  party  thereto,  or  of  his  agent  or  attorney,  issue  a  subpoena  for  any 
witness  residing  or  being  within  such  district  or  Territory,  commanding  him 
to  appear  and  testify  before  any  officer  in  such  district  or  Territory  authorized 
to  take  depositions  and  affidavits,  at  any  time  and  place  in  the  subpoena  stated. 
But  no  witness  shall  be  required  to  attend  at  any  place  more  than  forty  miles 
from  the  place  where  the  subpoena  is  served  upon  him,      \_R.  8.'] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  204.       tion  is  a  petition  for  an  attachment  for  con- 
Xhe  proper  form  of  application  to  enforce       tempt.     Brungger  v.  Smith,   (1892)  49  Fed. 
obedience  to  a  subpoena  issued  under  this  sec-       Rep.  124. 

Sec.  4907.  [Witness  fees.]  Every  witness  duly  subpoenaed  and  in  attend- 
ance shall  be  allowed  the  same  fees  as  are  allowed  to  witnesses  attending  the 
courts  of  the  United  States.      [R.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  204. 

See    WiTNESBES. 

Sec.  4908.  [Penalty  for  failing  to  attend  or  refusing  to  testify,]  When- 
ever any  witness,  after  being  duly  served  with  such  subpoena,  neglects  or  refuses 
to  appear,  or  after  appearing  refuses  to  testify,  the  j.udge  of  the  court  whose 
clerk  issued  the  subpoena  may,  on  proof  of  such  neglect  or  refusal,  enforce 
obedience  to  the  process,  or  punish  the  disobedience,  as  in  other  like  cases. 
But  no  witness  shall  be  deemed  guilty  of  contempt  for  disobeying  such  sub- 
poena, unless  his  fees  and  traveling  expenses  in  going  to,  returning  from,  and 
one  day's  attendance  at  the  place  of  examination,  are  paid  or  tendered  him  at 
the  time  of  the  service  of  the  subpoena ;  nor  for  refusing  to  disclose  any  secret 
invention  or  discovery  made  or  owned  by  himself.      \_R,  8.] 

others  after  his  patent  has  expired  is  an 
important  part  of  the  compensation  which 
the  public  obtains  for  the  temporary  mo- 
nopoly granted  him.  Dornan  v,  Keefer, 
(1892)  49  Fed.  Rep.  462. 

Solicitor  of  patents  not  privileged.  —  A 
solicitor  of  patents  not  an  attorney  at  law 
is  not  privileged  from  answering  under  the 
last  provision  of  this  section,  as  he  does  not 
come  within  the  description  therein  set  forth. 
Brungger  v.  Smith,  (1892)  49  Fed.  Rep.  124. 


Act  of  July  8»  1870,  ch.  230,  16  Stat.  L. 
204. 

Protection  to  owner  of  patent.  —  VV^here  a 
witness  refuses  to  answer  questions  regard- 
ing a  patent  belonging  to  him  on  the  ground 
that  they  seek  the  disclosure  of  a  secret  dis- 
covery, he  will  be  required  to  answer,  and 
he  is  not  protected  by  this  section,  as  in 
applying  for  a  patent  it  was  his  duty  to  dis- 
close the  most  available  method  known  to 
him  of  carrying  the  discovery  into  effect. 
This    information    which    may   be    used    by 


Sec.  4909.  [Appeals   from    primary    examiners    to    examiners-in-chief.] 
Every  applicant  for  a  patent  or  for  the  re-issue  of  a  patent,  any  of  the  claims 
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of  which  have  been  twice  rejected,  and  every  party  to  an  interference,  may 
appeal  from  the  decision  of  the  primary  examiner,  or  of  the  examiner  in  charge 
of  interferences  in  such  case,  to  the  board  of  examiners-in-chief;  having  onoe 
paid  the  fee  for  such  appeal,      [iif.  /S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  204. 

Sec.  4910-  [From  exdmiryers-in-chief  to  Commissioner.']  If  such  party  is 
dissatisfied  with  the  decision  of  the  examiners-in-chief,  he  may,  on  payment 
of  the  fee  prescribed,  appeal  to  the  Commissioner  in  person.      [i?.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
204. 

Nature  of  commissioner's  functions.  —  The 
functions  of  the  commissioner  of  patents  are 
both  administrative  and  judicial;  in  matters 
administrative  merely  he  is  under  the  super- 
vision of  the  secretary  of  the  interior,  but 
when  acting  judicially  his  decisions  can  be 


reviewed  only  by  the  court.      U.  S.  p. 
mour,   (1897)   10  App.  Cas.  (D.  C.)  2»4- 

Appeal  to  secretary  of  interior.  —  In  mat- 
ters relating  to  patents  in  which  the  actioo 
of  the  commissioner  is  quasi  judicial  there  is 
no  appeal  expressly  given  to  the  secretary  of 
the  interior  and  none  may  be  implied.  But- 
terworth  t?.  U.  S.,  (1884)   112  U.  S.  50. 


Sec.  4911-  [From   the   Commissioner  to   the  Supreme   Court,  D.    C] 
[Superseded.] 


This  section  was  as  follows: 

"  Sec.  4911.  If  such  party,  except  a  party 
to  an  interference,  is  dissatisfied  with  the  de- 
cision of  the  Commissioner,  he  may  appeal 
to   the   supreme    court    of    the    District    of 


Columbia,  sitting  in  tanc."     Act  of  July  8, 
1870,  ch.  230,  16  Stat.  L.  204. 

It  was  superseded  by  the  proyisiona  in  the 
following  text. 


Sbc.  9.  [^From,  the  Commissioner  to  the  Circuit  Court  of  Appeals,  D.  C] 
That  the  determination  of  appeals  from  the  decision  of  the  Cbmraissioner  of 
Patents,  now  vested  in  the  general  term  of  the  supreme  court  of  the  District 
of  Columbia,  in  pursuance  of  the  provisions  of  section  seven  hundred  and 
eighty  of  the  Revised  Statutes  of  the  United  States,  relating  to  the  District  of 
Columbia,  shall  hereafter  be  and  the  same  is  hereby  vested  in  the  court  of 
appeals  created  by  this  act;  and  in  addition,  any  party  aggrieved  by  a  decision 
of  the  Commissioner  of  Patents  in  any  interference  case  may  appeal  therefrom 
to  said  court  of  appeals.    '[£7  Stat.  L,  J^SS.] 

This  is  from  the  Act  of  Feb.  9,  1893,  ch.  74, 
27  Stat.  L.  436,  entitled  "An  Act  to  estab- 
lish a  court  of  appeals  for  the  District  of 
Columbia,  and  for  other  purposes." 

For  the  history  of  the  Acts  relating  to  ap- 
peals from  the  decisions  of  the  commissioner 
of  patents,  see  title  Patents,  Encyc.  of 
PI.  and  Pr.,  vol.   16,  pp.  9,  10. 

Constitutionality.  —  It  is  competent  for 
Congress  to  provide  for  appeals  from  the 
decision  of  the  commissioner  of  patents,  and 
therefore,  the  above  Act  is  constitutional. 
U.  S.  V.  Duell,   (1899)    172  U.  S.  576. 

Court  as  aid  to  executive.  —  The  trial  be- 
fore the  Court  of  Appeals  is  restricted  and 
is  in  aid  of  an  executive  duty  rather  than 
a  judicial  hearing.  Bernardin  v.  Northall, 
(1897)    77   Fed.   Rep.   849. 

Authority  of  appellate  court.  —  "All  the 
appellate  court  can  do  is  to  affirm  or  re- 
verse the  decision  of  the  commissioner  of 
patents.  If  a  reversal  occurs  the  appellate 
court  awards  a  mandate  directing  what 
decision  shall  be  entered  by  the  commis- 
sioner of  patents,  but  it  is  the  decision  of 


the  commissioner  of  patents  and  not  that  of 
the  appellate  court  by  virtue  of  which  the 
patent  must  finallv  be  granted."  Bemardin 
V.  Northall,  (1897)  77  Fed.  Rep.  849. 

When  appeal  may  be  had  to  Circuit  Court 
-—Under  R.  S.  sees.  4911  and  4915, 
prior  to  the  passage  of  this  Act,  the  patent 
laws  recognized  two  classes  of  cases:  (1) 
interference  cases  in  which  the  action  of  the 
commissioner  was  final  and  from  which  no 
appeal  could  be  taken;  (2)  ex  parte  ap- 
plications for  patents  in  which  the  defeated 
party  could  appeal  to  the  Supreme  Cn'irt  of 
the  District  of  Columbia.  A  party  belonging 
to  the  first  class,  if  dissatisfied  with  the  com- 
missioner's 'decision,  could  at  once  file  his 
bill  in  equity  as  in  an  original  suit  to  de- 
termine the  question  of  priority  of  inven- 
tion. A  party  of  the  second  class,  however, 
could  not  avail  himself  of  the  remedy  af- 
forded by  a  bill  in  equity  until  he  had  first 
appealed  from  the  commissioner's  decision 
to  the  Supreme  Court  of  the  District  of 
Columbia.  Under  the  Act  of  1893,  however, 
a  plaintiff  cannot  now  prosecute  his  suit  ia 
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either  case  in  the  Circuit  Court  until. he  has 
fiiBt  appealed  to  the  Court  of  Appeals  of 
the  District  of  Columbia  and  exhausted 
his  remedy  there.  Smith  v,  Muller,  (1896) 
75  Fed.  Rep.  612. 

The  intermediate  appeals  under  Act  of 
1893,  as  under  former  acts,  must  be  taken  be- 
fore the  court  has  jurisdiction.  Thus,  from 
the  decision  of  the  primary  examiner  appeal 
must  be  taken  to  the  examiners-in-chief, 
thence  to  the  commissioner,  and  from  his 
decision  to  the  court.  Westinghouse  v, 
Duncan,   (1894)   2  App.  Cas.   (D.  C.)    131. 

Prior  to  the  passage  of  the  Act  of  1893,  it 
was  held  in  Butler  v,  Shaw,  (1884)  21  Fed. 
Rep.  321,  that  from  the  decision  of  the  com- 
missioner of  patents  upon  an  interference  no 
appeal  lies  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  and  the  only  remedy  is  by 
bill  in  equity. 

The  Act  of  1839  gave  the  right  of  appeal  to 
the  judge  of  the  Circuit  Court  of  the  District 
of  Columbia  only  in  cases  where  an  appeal 
-was,  by  the  Act  of  1836,  allowed  from  the 
decision  of  the  commissioner  to  a  board  of 
examiners,  and  then  only  when  a  patent  had 
been  refused.  In  re  Janney,  (1847)  MacA. 
Pat.  Cas.  86,  13  Fed.  Cas.  No.  7,209. 

Commissioner  a  formal  party.  —  To  that 
appeal  the  commissioner  is  a  formal  party, 
the  court  acting  only  on  the  evidence  adduced 
before  him,  and  confining  its  revision  to 
the  points  set  forth  in  the  reasons  of  appeal. 
Butterworth  r.  U.  S.   (1884)  112  U.  S.  60. 

Mandamus  on  refusal  to  allow  appeal. — 

Where  the  commissioner  wrongfully  refuses 

to  allow  an  appeal  mandamus  may  be  issued 

to  compel  him.     Patent  Com'r  v.  Whiteley, 

(1866)  4  Wall.   (U.  S.)   522. 

Necessary  decision  for  appeal.  —  If  the 
commissioner  should  hold  that  an  original 
applicant  for  a  patent  "  was  not  the  original 
and  first  inventor ''  and  should  reject  the  ap- 
plication on  this  ground  an  appeal  could  un- 
doubtedly be  taken.  The  commissioner  need 
not  go  further  and  examine  any  other  ques- 
tion, and  it  would  not  be  necessary  to  the 
right  of  appeal  that  he  should  do  so.  Patent 
Com'r  17.  Whiteley,  (1866)  4  Wall.  (tJ.  S.) 
522. 

Diacretionary  matters.  —  There  is  no 
ground  of  appeal  upon  the  action  of  a  com- 
missioner upon  matters  within  his  discretion 
unless  he  grossly  abuses  such  discretion,  and 
that  will  not  be  presumed.  Matthews  v. 
Wade,  (1850)  MacA.  Pat.  Cas.  143,  16  Fed. 
Cas,  No.  9,292;  /n  re  Rouse,  (1854)  MacA. 
Pat.  Cas.  286,  20  Fed.  Cas.  No.  12,086;  Well- 
man  r.  Blood,  (1856)  MacA.  Pat.  Cas.  432, 
29  Fed.  Cas.  No.  17,386. 

The  reason  and  grounds  in  the  opinion  of 
the  commissioner  will  not  furnish  any  ground 
for  reversal,  as  it  is  the  decision  of  the  com- 
missioner which  the  appellate  court  must 
scrutinize  and  revise.  In  re  Crooker,  (1850) 
MacA.  Pat.  Cas.  134,  6  Fed.  Cas.  No.  3,414; 
In  re  Aiken,  (1850)  MacA.  Pat.  Cas.  126,  1 
Fed,  Cas.  No.  107:  Ex  p.  Spence,  (1869)  3 
App.  Com'r  Pat.  220,  22  Fed.  Cas.  No. 
13.228. 

Acceptance  of  limited  patent.  —  Prior  to 
the  passage  of  this  Act,  it  was  held,  in  New 


York  Belting,  etc.,  Co.  V.  Sibley,  (1883)  15 
Fed.  Rep.  386,  that  disclaimers,  qualifica- 
tions, and  limitations  imposed  upon  a  pat- 
entee by  the  patent  office  are  forever  binding 
upon  him  if  he  chooses  to  accept  a  patent 
containing  them,  but  he  may  refuse  to  take 
a  limited  patent,  and  being  then  rejected  al- 
together may  apply  to  the  Supreme  Court  of 
the  District  of  Columbia,  under  R.  S.  sec. 
4911,  and  if  still  dissatisfied  he  has  his 
remedy  in  equity  by  section  4915. 

Mistake  of  applicant.  —  The  fact  that  the 
earlier  decisions  and  practice  of  the  patent 
ofiice  have  been  contradictory  to  the  later 
ones,  and  the  applicant  has  been  misled  by 
the  course  of  the  office  as  regards  the  time 
allowed  him  for  renewing  his  application  for 
a  patent  which  has  been  erroneously  rejected, 
affords  no  ground  on  which  the  court  on  ap- 
peal from  the  commissioner  can  grant  relief. 
Ex  p.  Simpson,  (1861)  3  App.  Com'r  Pat. 
453,  22  Fed.  Cas.  No.  12,878. 

The  refusal  of  the  commissioner  to  revise 
and  revoke  the  decision  of  his  predecessor  in 
office,  who  rejected  the  application,  is  in  no 
sense  a  refusal  of  the  patent,  but  merely  a 
decision  that  he  will  not  examine  the  merits 
of  the  claim  which  had  been  rejected  after 
full  examination  by  his  predecessor,  Tliere 
being  no  time  put  as  a  limit  of  appeal  in 
this  case,  the  party  could  appeal  directly 
from  the  decision  of  such  predecessor  and 
thus  have  the  merits  of  his  claim  decided. 
In  re  Janney,  (1847)  MacA.  Pat.  Cas.  86,  13 
Fed.  Cas.  No.  7,209. 

Order  reversing  predecessor's  decision. — 
Under  the  statute  empowering  the  Supreme 
Court  of  the  District  of  Columbia  *'  to  revise 
such  action  of  the  commissioner  affecting  the 
merits  of  the  invention  in  controversy  as  the 
court  shall  deem  necessary  upon  a  proper 
hearing,"  the  court  has  jurisdiction  on  appeal 
to  review  an  order  of  the  commissioner  re- 
versing without  authority  a  decision  of  his 
predecessor  that  an  invention  was  patentable 
and  meritorious.  Matter  of  Hoeveler,  (1892) 
21  D.  C.  107. 

Patent  withheld.  —  Where  the  commis- 
sioner withholds  a  patent  merely  by  virtue 
of  his  supervisory  authority  and  makes  no 
decision  in  the  case  on  appeal  will  not  lie; 
nor  is  mandamus  proper,  but  the  remedy  is 
by  bill,  in  equity.  Hull  v.  Patent  Com'r, 
(1876)  2  MacArthur  (D.  C.)   90. 

Matters  reserved  for  future  determination. 
—  Matters  not  passed  upon  by  the  commis- 
sioner, but  reserved  for  future  determination, 
are  not  properly  determinable  on  appeal.  Col- 
houn  V.  Hodgson,  (1894)  5  App.  Cas.  (D.  C.) 
21. 

Admissibility  of  amendments  to  specifica- 
tions.—  No  appeal  to  the  court  is  provided 
for  from  any  ruling  of  the  patent  office,  on 
the  admissibility  of  amendments  to  specifica- 
tions. Matters  of  Chinnock,  (1893)  21  D.  C. 
594. 

Application  for  reissue.  —  From  the  deci- 
sion of  the  commissioner  on  the  application 
of  the  assignee  of  a  patent  for  a  reissue  there- 
of, the  assignee,  whether  the  decision  be  right 
or  wrong,  may  appeal.  Patent  Com'r  v, 
Whiteley,   (1866)  4  Wall.   (U.  S.)  622. 
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Where  an  application  is  made  for  a  reissue 
and  division  of  the  patent,  the  divisions  for 
the  purpose  of  an  appeal  from  the  commis- 
sioner's decision  are  to  be  considered  as  a  . 
whole  and  not  as  separate  cases.  The  law 
does  not  contemplate  that  each  case  presented 
to  the  commissioner  for  his  consideration 
must  be  treated  as  a  substantive  application 
or  that  each  case  appealed  to  one  of  the 
judges  of  the  Circuit  Court  of  the  District 
of  Columbia  must  be  presented  as  a  substan- 
tive appeal.  Ex  p.  Selden,  (1861)  6  Pittsb. 
Leg.  J.   (Pa.)    18,  21  Fed.  Cas.  No.  12,038. 

The  absence  of  evidence  not  necessary  to 
sustain  the  commissioner's  decision  will  not 
call  for  a  reversal,  since  the  commissioner 
might  have  had  other  grounds  for  rejecting 
the  application.  In  re  Crooker,  (1850) 
MacA.  Pat.  Cas.  134,  6  Fed.  Cas.  No.  3,414. 

Regulations  for  taking  testimony. — By  the 
Act  of  1839  the  power  to  make  regulations 
for  the  taking  of  testimony  in  contested  cases 
in  the  patent  office  was  expressly  conferred 
on  the  commissioner  exempt  from  any  con- 
trol or  revision  by  the  appellate  judge. 
Spear  v.  Abbott,  (1869)  22  Fed.  Cas.  No. 
13,222. 

Allowance  of  competent  evidence.  —  But  it 
was  the  duty  of  the  commissioner  to  allow 
all  competent  and  material  evidence  ofrere<l, 
and  if  he  refused,  the  above  statute  did  not 
take  away  the  appellant's  right  to  assign 
such  refusal  as  a  reason  of  appeal.  In  re 
Fultz,  (1853)  MacA.  Pat.  Cas.  178,  9  Fed. 
Cas.  No.  5,156. 

Answer  to  mandamus. — To  a  writ  of  man- 
damus issued  out  of  a  court  of  competent 
jurisdiction,  commanding  the  commissioner 
of  patents  to  record  and  execute  the  judgment 
of  that  court  reversing  on  appeal  his  decision 
on  a  patent,  it  would  not  be  a  sufficient  an- 
swer that  he  had  been  directed  by  the  secre- 
tary of  the  interior  not  to  do  so.  Butter- 
worth  V.  U.  S.,   (1884)    112  U.  S.  50. 

As  to  the  history  of  appeals  in  interference 
cases,  see  title  Patents,  Encyc.  of  PI.  and  Pr., 
vol.  16,  p.  13. 

Matters  preliminary  to  issuance  of  patent. 
—  Nothing  preliminary  to  the  issuing  of  a 
patent  in  an  interference  case  is  a  valid 
ground  of  appeal  unless  made  so  by  law. 
The  practicability  and  usefulness  of  the  in- 
vention and  reducing  it  to  practice  are  mat- 
ters for  the  consideration  and  within  the 
discretion  of  the  commissioner  until  the 
patent  is  finally  issued,  and  are  not  the  sub- 
ject of  appeal.  Matthews  v.  Wade,  (1850) 
MacA.  Pat.  Cas.  143,  16  Fed.  Cas.  No.  9,292. 

Decisions  appealable.  —  The  only  decision 
of  the  commissioner  in  an  interference  case 
from  which  an  appeal  can  be  taken  is  one 
which  refuses  to  grant  a  patent  to  a  party 
applying  therefor  and  as  applied  for.  King 
V.  Gedney,  (1856)  MacA.  Pat.  Cas.  443,  14 
Fed.  Cas.  No.  7,795;  Carter  v.  Carter,  (1856) 
MacA.  Pat.  Cas.  388.  5  Fed.  Cas.  No.  2,476. 

Appeal  by  patentee.  —  Where  an  interfer- 
ence is  declared  between  an  applicant  for  a 
patent  and  a  patentee,  the  patentee  cannot 
appeal  from  the  decision  of  the  commissioner 
which  aoes  not  refuse  or  reject  but  grants 
the  application  for  letters-patent  and  awards 


priority  of  invention  to  the  applicant  and 
against  the  patentee.  Pomeroy  v.  Connisoii, 
(1842)  MacA.  Pat.  Cas.  40,  19  Fed.  Cas.  No. 
11,259;  Bowen  v,  Herriet,  (1854)  MacA.  Pit 
Cas.  310,  3  Fed.  Cas.  No.  1,722;  ^Vhipp1e  c. 
Renton,  (1854)  MacA.  Pat.  Cas.  332,  29  Fed. 
Cas.  No.  17,521;  Hopkins  v.  Bamuro,  (1854) 
MacA.  Pat.  Cas.  334,  12  Fed.  Cas.  No.  6,685; 
Drake  v.  Cunningham,  (1855)  MacA.  Pat. 
Cas.  378,  7  Fed.  Cas.  No.  4,060.  Contru, 
Babcock  v,  Degener,  (1859)  MacA.  Pat.  $}as. 
607,  2  Fed.  Cas.  No.  698;  Beach  r.  Tucker, 
(1860)  3  App.  Com'r  Pat.  263i4,  2  Fed.  Gas. 
No.  1,153. 

Patent  to  each  party,  with  limited  daim 
to  one.  —  Where  the  commissioner  of  patents 
in  an  interference  case  decides  to  grant  a 
patent  to  each  party  for  just  what  he  had 
claimed  in  his  application,  but  to  limit  the 
claim  of  one  party  to  a  part  of  what  was 
set  forth  in  tne  specification,  it  is  such  a 
decision  as  the  judge  of  the  Circuit  Court  of 
the  District  of  Columbia  has  jurisdiction  to 
review  on  appeal.  King  v.  Gedney,  (1856) 
MacA.  Pat.  Cas.  443,  14  Fed.  Cas.  No.  7,795. 

No  patent  or  award  of  priority.  —  Where 
in  an  interference  case  the  commissioner  de- 
nies a  patent  to  either  of  the  parties,  but 
does  not  decide  which  of  the  applicants  is 
the  prior  inventor,  the  decision  is  appealable, 
since  it  is  from  a  decision  as  to  who  is 
the  prior  inventor,  not  from  one  refusing  to 
grant  a  patent  to  a  party  as  applied  for,  that 
an  appeal  is  allowed.  Carter  v.  Carter, 
(1855)  MacA.  Pat.  Cas.  388,  5  Fed.  Caa.  No. 
2,476. 

Appeal  from  second  interference.  —  If ,  be- 
fore the  patent  adjudged  valid  on  appeal 
issues,  another  case  of  interference  shoold 
appear,  the  commissioner  may  again  declare 
an  interference.  Therefore,  where  on  an  ap- 
peal from  a  second  interference  in  such  case 
the  judge  decided  that  such  interference  was 
wrongfully  declared,  and  refused  to  examine 
the  case  on  its  merits,  and  peremptorilj 
ordered  the  commissioner  to  issue  a  patent  in 
pursuance  of  his  order  on  the  first  appeal,  it 
was  held  that  the  judge  erred  in  refusing  to 
entertain  the  last  appeal,  and  that  his  order 
to  the  commissioner  dissolving  the  inter- 
ference and  directing  his  first  order  to  be 
executed  was  a  nullity,  and  that  a  patent 
issued  in  conformity  to  the  order  was  void 
and  should  be  enjoined.  Potter  v,  Dixon, 
(1863)  6  Blatchf.  (U.  S.)  160,  19  Fed.  C^ 
No.  11,326. 

The  addition  of  another  party  in  an  inter- 
ference case  does  not  change  its  nature  so  as  to 
make  it  an  entirely  new  case ;  and  where  the 
subsequent  proceedings  show  it  to  be  a  re- 
hearing or  new  trial  as  to  the  original  par- 
ties, as  well  as  to  the  issues  to  which  the  new 
applicant  is  to  be  considered  a  party,  thecatt 
may  be  considered  on  appeal.  Carter  r. 
Carter,  (1855)  MacA.  Pat.  Cas.  388,  5  Fed. 
Cas.  No.  2,475. 

Interlocutory  orders.  —  'i  hough  the  Act  o( 
1893  conferred  in  general  terms  on  the  Court 
of  Appeals  of  the  District  of  Columbia  juris- 
diction to  hear  appeals  in  interference  cases, 
yet  it  was  not  the  intention  to  grant  appeals 
for  mere  interlocutory  or  preliminary  orden 
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or  rulings.  By  such  rulings  no  definite  de- 
termination of  the  merits  of  the  case  is  made. 
The  ultimate  determination  by  the  commis- 
sioner is  the  question  of  priority  of  inven- 
tion, and  that  is  the  only  decision  from  which 
an  appeal  will  lie.  Westinghouse  v,  Duncan, 
(1894)   2  App.  Cas.   (D.  C.)    131. 

What  is  decided  by  court.  —  On  an  app^l 
from  the  decision  of  tlie  commissioner  in  an 
interference  case  the  court  shall  decide  which 
one  or  whether  either  of  the  applicants  is  en- 
titled to  a  patent.  Lovering  v.  Dutcher, 
(1861)  2  Hayw.  &  H.  (D.  C.)  367,  16  Fed. 
Cab,  No.  8,553;  Yearsley  v,  Brookfleld, 
(1853)  MacA.  Pat.  Cas.  193,  30  Fed.  Cas.  No. 
18,131;  Bain  v,  Morse,  (1849)  MacA.  Pat. 
Cas.  90,  2  Fed.  Cas.  No.  754. 

Decision  as  to  patentability.  —  The  court 
is  not  limited  on  an  appeal  in  an  interference 
case  to  the  mere  question  of  priority  of  in- 
vention, but  it  may  examine  the  question  of 
patentability  or  of  interference  if  it  properly 
rise.  Bain  v,  Morse,  (1849)  MacA.  Pat.  Cas. 
90,  2  Fed.  Cas.  No.  764;  Yearsley  v.  Brook- 
field,  (1853)  MacA.  Pat.  Cas.  103,  30  Fed. 
Cas.  No.  18,131 ;  Burrows  v.  Wetherill,  ( 1854) 


MacA.  Pat.  Cas.  316,  4  Fed.  Cas.  No.  2,208; 
Jones  V.  Wetherill,  (1865)  MacA.  Pat.  Cas. 
409,  13  Fed.  Cas.  No.  7,508. 

Indirect  evidence.  —  A  decision  of  the  com- 
missioner of  patents  in  an  interference  case 
that  a  certain  article  is  not  patentable  will 
not  be  reviewed  on  appeal  where  the  evidence 
introduced  does  not  bear  directly  upon  the 
point  in  issue.  Arnold  v,  Pettee,  (1860)  3 
App.  Com'r  Pat.  353,  1  Fed.  Cas.  No.  6616. 

No  new  oath  is  necessary  to  enable  a  party 
to  appeal  when  his  claim  has  been  finally 
rejected.  In  re  Crooker,  (1850)  MacA.  Pat. 
Cas.  134,  6  Fed.  Cas.  No.  3,414. 

Appeal  to  United  States  States  Supreme 
Court.  —  Under  this  Act  no  appeal  lies  to  the 
United  States  Supreme  Court  from  a  judg- 
ment of  the  Court  of  Appeals  for  the  District 
of  Columbia  afiirming  a  decision  of  the  Su- 
preme Court  of  the  district  that  the  appli- 
cant was  entitled  to  a  decree  for  the  issuance 
of  a  patent  on  bill  brought  therefor.  Such 
a  judgment  involves  neither  the  requisite 
money  value  nor  the  validity  of  the  patent. 
Purham  v.  Seymour,  (1896)   161  U.  S.  236. 


Sec.  4912.  [Notice  of  such  appeal,']  When  an  appeal  is  taken  to  the 
Bupreme  court  of  the  District  of  Columbia,  the  appellant  shall  give  notice 
thereof  to  the  Commissioner,  and  file  in  the  Patent-Office,  within  such  time 
as  the  Commissioner  shall  appoint,  his  reasons  of  appeal,  specifically  set  forth 
in  writing.      [R.  5.] 


Act  of  July  8, 1870,  eh.  230,  16  Stat.  L.  204. 

See  prior  section. 

Judicial  control  over  filing  of  reasons. — 
The  filing  of  the  reasons  of  appeal  is  a  pro- 
ceeding over  which  the  appellate  judge  has 
no  control.  If  the  commissioner  has  received 
and  filed  the  reasons  the  judge  cannot  order 
him  to  strike  them  out.  They  wait  to  he 
heard  and  decided;  and  when  brought  before 
the  judge,  if  they  are  not  valid  he  will  over- 
rule them.  Matthews  v.  Wade,  (1850) 
MacA.  Pat.  Cas.  143,  16  Fed.  Cas.  No.  9,292. 

The  reasons  of  appeal  must  be  specific,  not 
vague  or  indefinite,  and  must  involve  points 
material  to  and  affecting  the  decision  of  the 
commissioner.  In  re  Aiken,  (1850)  MacA. 
Pat.  Cas.  126,  1  Fed.  Cas.  No.  107;  In  re 
Winslow,  (1850)  MacA.  Pat.  Cas.  123,  30 
Fed.  Cas.  No.  17,879;  Blackinton  v.  Douglass, 
(1859)  MacA.  Pat.  Cas.  622,  3  Fed.  Cas.  No. 
1.470. 

No  assignment  is  suflSciently  specific  which 
does  not,  with  that  reasonable  certainty 
which  would  satisfy  an  intelligent  mind, 
point  out  the  precise  matter  of  alleged  error; 
and  if  for  no  other  object,  manifestly  in 
order  that  the  office  in  response  to  the  as- 
signments of  error  may  present  definite  sug- 
gestions thereon  for  the  consideration  of  the 
judge  on  appeal,  and  if  need  be,  upon  a  clear 
error  being  pointed  out,  itself  correct  that 
error  without  the  vexation  of  an  appeal. 
Blackinton  v.  Douglas**.  (1859)  MacA.  Pat. 
Cas.  622,  3  Fed.  Cfis.  No.  1,470. 

What  must  be  done  within  time  limited.  — 
Within  the  time  set  by  the  commissioner  for 
filing  the  reasons  of  appeal  and  taking  the 


appeal,  such  reasons  must  be  filed,  and  all 
further  action  of  the  commissioner  as  to 
granting  a  patent  is  to  be  suspended. 
Greenough  v.  Clark,  (1853)  MacA.  Pat.  Cas. 
173,  10  Fed.  Cas.  No.  5,784;  In  re  Rouse, 
(1854)  MacA.  Pat.  Cas.  286,  20  Fed.  Cas. 
No.  12,086. 

Where  the  commissioner  does  not  limit  the 
time  within  which  an  appeal  is  to  be  taken, 
the  party  will  not  be  limited  to  any  particu- 
lar time.  Carter  v.  Carter,  (1855)  MacA. 
Pat.  Cas.  388,  5  Fed.  Cas.  No.  2,475. 

The  continuance  of  a  motion  for  a  rehear- 
ing is  no  excuse  for  not  filing  the  reasons  in 
time,  and  if  the  time  is  not  enlarged  by  the 
commissioner  the  appeal  cannot  afterwards 
betaken.  Greenough  t?.  Clark,  (1853)  MacA. 
Pat.  Cas.  173,  10  Fed.  Cas.  No.  5,784. 

The  limit  of  appeal  may  be  suspended  or 
the  time  enlarged  by  the  commissioner  on 
good  cause  shown.  Greenough  v,  Clark, 
(1853)  MacA.  Pat.  Cas.  173,  10  Fed.  Cas. 
No.  5,784. 

Extension  of  time  within  discretion  of  com- 
missioner. —  An  extension  of  the  limit  of  ap- 
peal is  a  matter  within  the  discretion  of  the 
commits  ion  or  which  he  may  at  any  time 
exercise,  and  in  complying  with  the  sugges- 
tion made  by  the  secretary  of  the  interior, 
that  the  time  be  enlarged,  he  acts  within  his 
discretion,  and  no  question  is  presented  as 
to  whether  the  secretary  has  power  to  en- 
large. Justice  V.  Jones,  (1859)  MacA.  Pat. 
Cas.  635,   14  Fed.  Cas.  No.  7,588. 

By  entertaining  a  motion  to  reconsider  a 
decision  in  an  interference  case  filed  after 
the  expiration  of  the  time  limited  for  appeal- 
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ing   therefrom,   the   commissioner   does  not  Enlargement  may  be  presumed  by  the  comt 

suspend    or    abandon    the    limit    of    appeal  where  the  appeal  in  an  interference  case  is 

preyiously  assigned,  whatever  the  effect  the  regular,  but  the  reasons  of  appeal  are  not 

entertaining    of    such    motion     during    the  filed  until  a  short  time  after  the  time  limited, 

period   limited   may   have.      Ex   p.   Linton,  Blackinton  t7.  Douglass,   (1859)    MacA.  Pat 

(1860)   3  App.  Com'r  Pat.  351,  15  Fed.  Cas.  Gas.  622,  3  Fed.  Gas.  No.  1,470. 
No.  8,378. 

Sec.  4913.  [^Proceedings  on  appeal  to  supreme  court.']  The  court  shall, 
hefore  hearing  such  appeal,  give  notice  to  the  Commissioner  of  the  time  and 
place  of  the  hearing,  and  on  receiving  such  notice  the  Commissioner  shall  give 
notice  of  such  time  and  place  in  such  manner  as  the  court  may  prescribe,  to  all 
parties  who  appear  to  be  interested  therein.  The  party  appealing  shall  lay 
before  the  court  certified  copies  of  all  the  original  papers  and  evidence  in  the 
case,  and  the  Commissioner  shall  furnish  the  court  with  the  grounds  of  his 
decision,  fully  set  forth  in  writing,  touching  all  the  points  involved  by  the 
reasons  of  appeal.  And  at  the  request  of  any  party  interested,  or  of  the  court, 
the  Commissioner  and  the  examiners  may  be  examined  under  oath,  in  explana- 
tion of  the  principles  of  the  thing  for  which  a  patent  is  demanded.      [J?.  jS.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  the  United  States  before  the  appellate  judge, 

204.  unless  we  construe  the  law  to  mean  that  the 

In  case  of  appeal  in  single  applications.—  commissioner  shall  on  behalf  of  the  United 

*'  It  would  appear  that  in  cases  of  appeal  in  States  lend  his  aid  to  the  judge  in  appeal  in 

single  applications  rather  than  in  cases  of  reaching  a  correct  conclusion  in  the  premises, 

interfering  claims,  it  is  expedient  that  the  by  filing  a  response  to  the  appellant's  excep- 

judge  who  tries  the  appeal  should  be  fur-  tions." /n  re  Henry,  (1856)  MacA.  Pat.  Caa. 

nished  with  a  response  from  the  commissioner  467,  11  Fed.  Cas.  No.  6,371. 

to  the  reasons  of  appeal  filed  by  the  appli-  No  reply  to  the  grounds  of  the  commia* 

cant,  and  for  the  obvious  reason  that  in  cases  sioner's  decision  is  contemplated  by  the  stat- 

of   conflicting   claims   the    respective   parties  utes.   A  reply  to  such  ground  can  neither  be 

in  agitating  their  several  rights  must  inci-  laid  before  the  judge  on  appeal,  nor  be  pcr- 

dentally   guard    the    rights    of    the    public;  mitted  to  be  filed  in  the  office  to  be  recorded 

whereas  in  an  appeal  from  the  rejection  of  a  with  the  proceedings.     In  re  Aiken,   (1850) 

single  application,  there  is  no  one  to  represent  MacA.  Pat.  Cas.  130,  1  Fed.  Cas.  No.  108. 

Sec.  4914.  [Determination  of  such  appeal,  and  its  effect,]  The  court,  on 
petition,  shall  hear  and  determine  such  appeal,  and  revise  the  decision  appealed 
from  in  a  summary  way,  on  the  eviaence  produced  before  the  Commissioner, 
at  such  early  and  convenient  time  as  the  court  may  appoint;  and  the  revision 
shall  be  confined  to  the  points  set  forth  in  the  reasons  of  appeal.  After  hear- 
ing the  case  the  court  shall  return  to  the  Commissioner  a  certificate  of  its 
proceedings  and  decision,  which  shall  be  entered  of  record  in  the  Patent-Office, 
and  shall  govern  the  further  proceedings  in  the  case.  But  no  opinion  or 
decision  of  the  court  in  any  such  case  shall  preclude  any  person  interested  from 
the  right  to  contest  the  validity  of  such  patent  in  any  court  wherein  the  same 
may  be  called  in  question.      [J2.  S.] 

Act  of  July  8,  1870,  ch.  270,  16  Stat.  L.  The  strength  of  the  appellant's  case  ia  to 

204.  be  relied  on  by  him,  rather  than  the  weakness 

Nature   of  proceeding.  —  The   appeal   thus  of  his  opponent's,  where  the  appeal  is  taken 

given  to  the  court  from  the  decision  of  the  from  an  interference  case.    Appleton  r.  Cham- 

commissioner  is  not  the  exercise  of  ordinary  bers,   (1860)    3  App.  Com'r  Pat.  384,  1  Fed, 

jurisdiction  at  law  or  in  equity  on  the  part  Cas.  No.  497a. 

of  that  court,  but  is  one   in  the  statutory  An  ofiScer  of  the  patent  office  may  attend 

proceeding  under  the  patent  laws,  whereby  the  hearing  not  as  counsel  for  the  commis- 

thftt    tribunal    is    interposed   in   aid   of  the  sioner  or  as  advocate  for  either  party,  but  to 

patent  office  though  not  subject  to  it.     Its  explain  the  commissioner's  decision.     Perry 

adjudication,   though   not  binding  upon   any  v.  Cornell,    (1847)    MacA.  Pat.  Cas.   66,    19 

who  choose  by  litigation  in  courts  of  general  Fed.  Cas.  No.  11,001. 

jurisdiction  to  question  the  validity  of  any  Case  remanded  to  patent  office  for  proof. — 

patent    thys    awarded,    is    nevertheless    con-  Since  the  judge  on  appeal  is  limited  by  law 

elusive  upon  the  patent  office  itself.    U.  S.  r.  to  the  piiper««  and  evidence  which  were  before 

Duell,  (1899)   172  U.  S.  576;  Butterworth  t\  the  comrnisFioner  he  has  no  power  to   send 

U.  S.,  (1884)   112  U.  S.  60.  the  case  back  to  the  office  to  prove  by  com- 
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petent  experts  the  alleged  utility  of  the  in- 
Yention  or  to  receive  or  bear  such  proofs  on 
appeal.  Ex  p.  Sanders,  (1861)  3  App.  Com'r 
Pat.  438,  21  Fed.  Cas.  No.  12,292. 

Objection  not  made  before  commissioner. 
—  If  an  objection  to  the  notice  of  taking 
depositions  be  not  made  before  the  commis* 
sioner  it  cannot  be  taken  before  the  judge  on 
appeals.  Smith  v.  Flickenger,  (1843)  MacA. 
Pat.  Cas.  46,  22  Fed.  Cas.  No.  13,047. 

No  claim  as  to  novelty  and  utility. — 
\there  no  claim  was  made  before  the  com- 
missioner by  the  specifications  as  to  the  pat- 
entable novelty  and  utility  of  a  certain  ele- 
ment, its  utility  can  have  little  influence  in 
determining  the  question  of  novelty  of  those 
forms  and  effects  on  which  the  applicant  re- 
lies on  appeal  from  the  commissioner's  de- 
cision. Tn  re  Bishop,  (1857)  MacA.  Pat.  Cas. 
5l6,  3  Fed.  Cas.  No.  1,439. 

Where  an  objection  to  the  competency  of 
a  witness  was  not  regularly  made  and  both 
parties  had  examined  him  the  objection  will 
be  considered  as  waived.  Allen  v.  Alter, 
(18b0)  3  App.  Com'r  Pat.  322,  1  Fed.  Cas. 
No.  212. 

Information  and  references  not  given  prior 
to  appeal.  —  It  is  the  duty  of  the  commis- 
sioner to  briefly  give  the  applicant  such  in- 
formation and  references  as  may  be  useful  in 
judging  of  the  priority  of  renewing  the  ap- 
plication or  of  altering  the  specifications  to 
embrace  only  that  part  of  the  invention  or 
discovery  which  is  new;  and  on  appeal  from 
the  commissioner  in  the  case  of  a  single  ap- 
plication rejected  on  the  groimd  of  want  of 
novelty  the  commissioner  cannot  rely  on  ref- 
erences made  for  the  first  time  at  the  trial 
of  the  appeal.  In  re  Jewett,  (1853)  MacA. 
Pat.  Cas.  259,  13  Fed.  Cas.  No.  7,308. 

AflSdavit  not  authorized  by  commissioner. 
—  The  appellate  court  cannot  take  judicial 
notice  of  affidavits  sent  up  from  the  patent 
office  with  other  papers  in  the  case  where 
those  affidavits  were  not  taken  with  the  au- 
thority of  the  commissioner  or  acted  upon  by 
him  in  forming  his  decision.  In  re  Jackson, 
(1857)  MacA.  Pat.  Cas.  485,  13  Fed.  Cas. 
No.  7,126. 

Where  the  court  is  in  doubt  in  a  case  of  in- 
terference it  should  yield  to  the  commission- 
er's  decision   and   affirm  it.     Ex   p.   Allen, 


(1860)   3  App.  Com'r  Pat.  388,  1  Fed.  Cas. 
No.  2076. 

Awarding  costs.  —  The  appellate  court  has 
no  power  or  jurisdiction  vto  award  costs  or  to 
execute  any  judgment  therefor  that  might  be 
entered  in  cases  of  appeals  from  the  com- 
missioner of  patents.  Wells  v.  Reynolds, 
(1894)   5  App.  Cas.    (D.  C.)   20. 

Second  interference  declared. — The  law 
does  not  provide  that  the  commissioner 
shall  issue  a  patent  to  the  applicant  if  tlio 
decision  of  the  Court  of  Appeals  in  an  in- 
terference case  is  not  in  his  favor,  but  simpty 
declares  that  such  decision  "  shall  govern 
the  further  proceedings  of  the  commissioner 
in  such  case."  There  is  nothing  in  that  act 
limiting  the  power  of  the  commissioner  to  a 
declaration  of  but  one  interference;  and 
if  before  the  patent  adjudged  valid  on  ap- 
peal issues,  another  case  of  interference  is 
presented,  the  commissioner  may  again  de- 
clare an  interference  from  the  hearing  of 
which  an  appeal  may  also  be  taken.  Pot- 
ter V,  Dixon,  (1863)  5  Blatchf.  (U.  S.) 
160,  19  Fed.  Cas.  No.  11,325. 

Reversal  on  error  in  omission  of  testimony. 
—  Where  the  decision  of  the  commissioner 
of  patents  is  reversed  and  the  case  is  re- 
manded for  further  proceeding,  without  any 
decision  on  the  merits  of  the  question, 
because  of  an  error  in  the  omission  of 
testimony  before  the  commissioner,  the  lat- 
ter is  not  under  obligation  to  grant  ap- 
pellant a  patent,  but  may  proceed  to  grant 
a  rehearing,  order  the  testimony  to  be  taken 
anew,  and  found  his  decision  on  such  rehear- 
ing. Nichols  V.  Harris,  (1855)  MacA.  Pat. 
Cas.  362,   18  Fed.  Cas.  No.   10,244. 

Decision  applies  only  to  part  involved  in 
reasons  of  appeal.  —  The  provision  that  the 
judge's  decision  "  shall  govern  the  further 
proceedings  of  the  commissioner  in  such 
case"  must  apply  only  to  so  much  of  the 
case  as  is  involved  in  the  reasons  of  the 
appeal.  If,  therefore,  after  the  judge  shall 
have  decided  in  favor  of  the  applicant  upon 
the  point  involved  in  his  reason  of  appeal, 
there  is  sufficient  reason  remaining  for  re- 
fusing the  claim  for  patent,  untouched  by 
the  decision  of  the  judge,  it  would  seem 
that  the  commissioner  might  properly  still 
reject  it.  Arnold  v.  Bishop,  (1841)  MacA. 
Pat.  Cas.  36,  1  Fed.  Cas.  No.  553. 


Sec.  4915.  [Patents  ohtainahle  by  bill  in  equity.]  Whenever  a  patent  on 
application  is  refused,  either  by  the  Commissioner  of  Patents  or  by  the  supreme 
court  of  the  District  of  Columbia  upon  appeal  from  the  Commissioner,  the 
applicant  may  have  remedy  by  bill  in  equity;  and  the  court  having  cognizance 
thereof,  on  notice  to  adverse  parties  and  other  due  proceedings  had,  may 
adjudge  that  such  applicant  is  entitled,  according  to  law,  to  receive  a  patent 
for  his  invention,  as  specified  in  his  claim,  or  for  any  part  thereof,  as  the  facts 
in  the  case  may  appear.  And  such  adjudication,  if  it  be  in  favor  of  the  right 
of  the  applicant,  shall  authorize  the  Commissioner  to  issue  such  patent  on  the 
applicant  filing  in  the  Patent-Ofiice  a  copy  of  the  adjudication,  and  otherwise 
complying  with  the  requirements  of  law.  In  all  cases,  where  there  is  no 
opposing  party,  a  copy  of  the  bill  shall  be  served  on  the  Commissioner ;  and  all 
the  expenses  of  the  proceeding  shall  be  paid  by  the  applicant,  whether  the 
final  decision  is  in  his  favor  or  not      [B.  8.1^ 
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Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  204. 

For  the  history  of  the  Acts  relating  to  a 
bill  of  equity  upon  the  refusal  of  a  patent, 
see  title  Patents,  Encyc.  of  PI.  and  Pr.,  vol. 
16,  p.  19. 

Construction  of  statute.  —  This  section 
must  be  construed  to  mean,  that  when  an 
application  is  refused  by  the  commissioner 
(as  in  cases  of  interferences),  or  by  the 
Supreme  Court  of  the  District  of  Columbia 
(as  in  other  cases),  the  applicant  may  have 
remedy  by  bill  in  equity.  In  re  Squire, 
(1877)  3  B.  &  A.  Pat.  Cas.  133,  22  Fed. 
Cas.  No.  13,269. 

Object  of  section.  —  The  section  has  but  a 
single  object  —  to  provide  a  way  by  which 
an  unsuccessful  applicant  for  letters  patent, 
notwithstanding  the  rejection  of  his  claim 
by  the  commissioner  of  patents,  may  ob- 
tain them  through  an  adjudication  in  favor 
of  his  right  thereto,  by  a  court  of  equity 
having  cognizance  of  the  subject-matter; 
and  as  the  object  of  the  section  is  single,  so 
is  the  power  of  the  court  plainly  limited 
under  it  to  the  accomplishment  of  that  ob- 
ject. Illingworth  v,  Atha,  (1890)  42  Fed. 
Rep.   141. 

The  purpose  of  the  appeal  is  simply  to  have 
a  review  of  the  decision  of  the  commissioner 
of  patents  on  the  identical  record  before  the 
latter  office.  Bernardin  v.  Northall,  (1897) 
77  Fed.  Rep.  849. 

Effect  of  other  Acts.  —  The  ninth  section 
of  the  Act  to  establish  the  Court  of  Ap- 
peals for  the  District  of  Columbia  presents 
no  such  case  of  irreconcilable  conflict  with 
this  section  as  to  work  an  implied  repeal 
of  the  latter.  Bernardin  v,  Northall,  (1897) 
77  Fed.  Rep.  849. 

Bill  in  equity  after  decision  on  appeal. — 
The  restoration  by  the  Act  of  1893  of  the 
appellate  jurisdiction  in  interference  cases 
does  not  take  away  the  jurisdiction  of  the 
courts  to  entertain  a  bill  under  this  section 
to  determine  if  the  applicant  is  entitled  to  a 
patent;  this  bill  may  be  brought  after  the 
court  has  made  its  decision  on  the  appeal 
and  the  commissioner  has  followed  its  di- 
rection. Bernardin  t?.  Northall,  (1897)  77 
Fed.  Rep.  849. 

Necessity  of  appeal  before  filing  bill  in 
interference  cases.  —  Under  Act  of  1893, 
which  restores  the  appellate  jurisdiction  in 
interference  cases,  suits  in  equity  under  this 
section  to  revise  the  commissioner's  decision 
in  interference  cases  cannot  be  maintained 
until  an  appeal  has  been  taken  to  the  Court 
of  Appeals  of  the  District  of  Columbia. 
Smith  V.  Muller,    (1896)    75  Fed.  Rep.  612. 

Nature  of  proceeding.  —  The  proceeding  by 
bill  in  equity  under  this  section  on  the  re- 
fusal to  grant  an  application  for  a  patent, 
intends  a  suit  according  to  the  ordinary 
course  of  equity  practice  and  procedure,  and 
is  not  a  technical  appeal  from  the  patent 
office  nor  confined  to  the  case  as  made  in  the 
record  of  that  office,  but  is  prepared  and 
heard  upon  all  competent  evidence  adduced, 
and  upon  the  whole  merits,  yet  the  pro- 
ceeding is  in  fact  and  necessarily  a  part 
of  the  application  for  the  patent.  Butter- 
worth  r.  U.  S.,  (1884)  112  U.  S.  50;  Gandy 
t?.  Marble,  (1887)   122  U.  S.  432. 


A  bill  in  equity  in  the  Circuit  Court  of 
the  United  States  by  a  party  against  whom 
an  interference  has  been  decided  by  a  com- 
missioner of  patents  is  a  suit  within  the 
ordinary  jurisdiction  in  equity  of  the  courts 
of  the  United  States;  the  court  itaelf  gives 
no  notice  to  adverse  parties;  the  statute  cod- 
tains  no  provision  requiring  the  case  to  be 
beard  on  the  evidence  produced  before  the 
commissioner  or  restricting  the  effect  of 
the  decree.  Butler  v.  Shaw,  (1884)  21  Fed. 
Rep.  321;  Whipple  v.  Miner,  (1883)  15  Fed. 
Rep.  117. 

The  statute  applies  primarily  to  ordinary 
cases  which  are  heard  ex  parte  in  the  patent 
office,  and  though  the  language  is  broad 
enough  to  include  a  case  where  there  has 
been  a  contest,  yet  it  is  plainly  an  inde- 
pendent, original  jurisdiction  which  is  given 
to  the  courts,  and  it  is  not  left  to  the  mem 
discretion  of  the  defeated  party  when  and 
under  what  circumstances  the  action  of  the 
office  shall  be  suspended.     Whipple  v.  Miner, 

(1883)  15  Fed.  Rep.   117. 
The  bill  in  equity  provided  by  this  section 

is  wholly  difTerent  from  the  proceeding  by 
appeal  from  the  decision  of  the  commis- 
sioner. The  one  is  in  the  exercise  of  orig- 
inal, the  other  of  appellate,  jurisdiction. 
In  re  Hien,   (1897)    166  U.  S.  432. 

An  appeal  from  adverse  decision. — The 
proceeding  by  bill  in  equity  is  virtually  an 
appeal  from  an  adverse  decision.  E9  p. 
Greeley,  (1873)  Holmes  (U.  S.)  284,  10  Fed. 
Cas.  No.  5,745;  Rein  i;.  Clayton,  (1889) 
37  Fed.  Rep.  354. 

But  this  means  no  more  than  that  the 
object  of  the  bill  is  to  secure  a  different 
result  from  that  allowed  by  the  patent  ofto 
or  the  court  on  appeal  therefor.  In  re 
Squire,  (1877)  3  B.  &  A.  Pat.  Cas.  133,  22 
Fed.  Cas.  No.  13.269. 

Rules  governing.  —  A  proceeding  under  this 
section  is  an  original  one,  except  perhaps  in 
the  sense  that  it  is  virtuall3''  an  appeal  from 
an  adverse  decision,  and  it  is  governed  hj 
the  U!4ual  rules  of  the  court  of  equity. 
Atkinson  v.  Boardman,  (1851)  2  Fed.  Cas. 
No.  607:  In  re  Squire,  (1877)  3  B.  &  A. 
Pat.  Cas.  133,  23  Fe<l.  Cas.  No.  13,269; 
Whipple  V.  Miner,  (1883)  15  Fed.  Rep.  117; 
Butler  V.  Shaw,  (1884)  21  Fed.  Rep.  327; 
Buttervvorth  v.  U.  S.,  (1884)  112  U.  S.  50; 
Gandy  v.  Marble,    (1887)    122  U.  S.  432. 

The  trial  in  the  Circuit  Court  is  in  the 
strictest  sense  a  judicial  hearing  by  original 
bill  with  all  the  powers  of  a  court  of  equity 
at  the  service  of  the  parties  to  the  suit 
Bernardin  v,  Northall,  (1897)  77  Fed.  Rep. 
849. 

The  original  judgment  is  not  snpeneded 
by  this  proceeding  as  it  is  by  an  appeal. 
Whipple  V.  Miner,   (1883)    15  Fed.  Rep.  117. 

When  remedy  applies.  —  The  remedy  ap- 
plies only  when  the  commissioner  decides 
to  reject  an  application  for  a  patent  on  the 
ground  that  the  applicant  is  not  on  the 
merits  entitled  to  it.    Butterworth  v,  U.  Sn 

(1884)  112  U.  S.  60. 
Prior  decision  of  commissioner  necesBiiy. 

—  The  remedy  by  bill  in  equity  is  not  in- 
tended to  justify  an  anticipation  of  the 
commissioner's  decision  or  an  intermeddliiig 
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in  any  way  with  his  action  before  it  has 
been  consummated  by  the  issuance  or  re- 
fusal of  the  office.  Rein  17.  Clayton,  (1889) 
37  Fed.  Rep.  364. 

When  the  plaintiff's  application  is  still 
pending  in  the  patent  office  a  court  of  equity 
will  not  in  advance  of  the  commissioner's 
decision  decide  that  the  defendant  had  pro- 
cured by  fraud  a  patent  of  which  the  com- 
plainant was  the  first  and  original  inventor. 
The  validity  of  the  defendanrs  patent  will 
not  be  decided  in  such  a  collateral  proceed- 
ing. If  the  complainant  succeeded  in  his 
application  for  a  patent  he  would  then  be 
in  a  position  to  test  the  validity  of  the  de- 
fendant's patent  by  a  suit  for  infringement, 
which  woiud  be  the  legal  and  orderly  method 
of  presenting  the  question.  Hoeltge  v.  Hoel- 
ler,  (1870)  2  Bond  (U.  S.)  386,  12  Fed. 
Cas.  No.  6,574. 

Preliminary  injunction.  —  Should  the  facts 
clearly  entitle  the  complainant  to  a  pre- 
liminary injunction  to  prevent  irreparable 
injury,  *or  in  other  respects,  the  pendency  of 
a  suit  under  this  section  will  not  affect  his 
right  to  it,  and  a  court  appealed  to  will 
e2camine  Uie  case  for  itself  and  withhold  or 
grant  a  preliminary  injunction  according 
to  the  equities  presented.  Minneapolis  Har- 
vester Works  V.  McCormick  Harvesting- 
Mach.  Co.,   (1886)   28  Fed.  Rep.  665. 

tnjunction  to  commissioner.  —  Nowhere  can 
be  gathered,  either  from  the  words  of  the 
section  or  from  its  spirit  and  purpose,  an 
intention  on  the  part  of  the  national  legis- 
lature to  authorize  an  interference  with  the 
commissioner  of  patents  in  the  performance 
of  his  plain  duty,  by  writ  of  injunction. 
Illingworth  t?.  Atha,  (1890)  42  Fed.  Rep. 
141. 

Mandamus  not  proper.  —  As  there  is  a 
specific  remedy  by  bill  in  equity  where  a 
patent  is  refused,  the  remedy  by  mandamus 
to  the  commissioner  is  not  proper.  Hull  v. 
Patent  Ck)m'r,  (1875)  2  MacArthur  (D.  C.) 
90. 

Effect  of  decisions  in  patent  office.  —  The 
decisions  in  the  patent  office  are  not  final. 
'Ihe  statute  gives  to  a  court  of  equity  the 
power  to  decide  between  interfering  patents 
without  any  exception  or  limitation.  Union 
Paper- Bag  Mach.  Co.  v.  Crane,  (1874)  1  B. 
&  A.  Pat.  Cas.  494,  24  Fed.  Cas.  No.  14,388; 
Wheaton  t?.  Kendall,  (1898)  85  Fed.  Rep. 
666;  Bernardin  v,  Northall,  (1897)  77  Fed. 
Rep.  849;  Gloucester  Isinglass,  etc.,  Co.  17. 
Brooks,  (1884)    19  Fed.  Rep.  426. 

No  court  is  bound  by  the  decision  of  the 
patent  office  granting  a  patent  when  imme- 
diate steps  are  taken  to  test  its  validity  in 
an  action  instituted  for  that  purpose,  and  in 
an  interference  case  when  the  issue  is  decided 
the  rights  of  the  defeated  party  arc  not 
prejudiced  if  he  avails  himself  of  the  law 
which  virtually  transfers  the  controversy  to 
the  courts.  Minneapolis  Harvester  Works 
V.  McCormick  Harvesting  Mach.  Co.,  (1886) 
28  Fed.  Rep.  565. 

Effect  of  decision  of  commissioner  as  to 
priority.  —  The  decision  of  the  commissioner 
on  the  question  of  priority  is  not  final  even 
between  those  who  are  fully  heard  on  an  in- 
terference, but  is  of  great  weight  and  pre- 


sumptively correct,  and  in  doubtful  cases  will 
be  followed.  Illingworth  v.  Atha,  (1890) 
42  Fed.  Rep.  141 ;  Union  Paper-Bag  Mach. 
Co.  17.  Crane,  (1874)  Holmes  (U.  S.)  429; 
Whipple  V.  Miner,  (1883)  15  Fed.  Rep.  117; 
Standard  Cartridge  Co.  v.  Peters  Cartridge 
Co.,  (1895)  69  Fed.  Rep.  408;  Morgan  v. 
Daniels,  (1894)   153  U.  S.  120. 

"  Where  the  question  decided  in  the  patent 
office  is  one  between  contesting  parties  as  to 
priority  of  invention,  the  decision  there  made 
must  be  accepted  as  controlling  upon  that 
question  of  fact  in  any  subsequent  suit  be- 
tween the  same  parties  unless  the  contrary 
is  established  by  testimony  which  in  charac- 
ter and  amount  carries  thorough  conviction." 
Morgan  v,  Daniels,  (1894)  153  U.  S.  124; 
Standard  Cartridge  Co.  17.  Peters  Cartridge 
Co.,  (C.  C.  A.  1896)  77  Fed.  Rep.  630,  affirm- 
ing  (1895)   69  Fed.  Rep.  408. 

Determination  of  priority.  —  W^here  the 
commissioner  has  left  priority  to  be  deter- 
mined this  question  is  the  material  one  in  a 
suit  in  equity  brought  by  the  complainant  to 
have  his  adversary's  patent  declared  void. 
Sawyer  v.  Massey,   (1885)  25  Fed.  Rep.  144. 

Rights  of  respondent  or  third  parties  to 
priority.  —  Whether  the  respondent  or  a  third 

Sarty  was  entitled  to  priority  of  invention 
oes  not  enter  into  the  inquiry,  the  court  be- 
ing limited  to  the  inquiry  whether  the  com- 
plainant was  the  first  inventor.  Christie  t7. 
Seybold,  (C.  C.  A.  1893)  55  Fed.  Rep.  69. 

Mere  suggestion  of  mistake  by  commis- 
sioner.—  Upon  the  mere  suggestion  that  the 
commissioner  was  mistaken  it  would  be 
highly  improper  to  enjoin  the  successful  ap- 
plicant in  an  interference  case  from  receiving 
his  patent.  Whipple  v.  Miner,  (1883)  15 
Fed.  Rep.  117;  Illingworth  17.  Atha,  (1890) 
42  Fed.  Rep.  141. 

Necessity  of  patentability.  —  No  adjudica- 
tion can  be  made  in  favor  of  either  of  two 
applicants  unless  the  alleged  invention  for 
which  a  patent  is  sought  is  a  patentable  in- 
vention. Hill  v.  Wooster,  (1890)  132  U.  S. 
693;  Leslie  V.  Tracy,  (1900)  100  Fed.  Rep. 
475. 

Insufficiency  in  the  specification  in  the  pat- 
ent issued  is  not  involved  in  the  case  and  can- 
not be  inquired  into.  Standard  Cartridge  Co. 
V.  Peters  Cartridge  Co.,  (1895)  69  Fed.  Rep. 
408. 

Failure  to  prosecute  within  time  limited.  — 
Although  a  suit  in  equity  is  not  technically 
an  appeal,  yet  it  is  in  fact  and  necessarily  a 
part  of  the  application  for  a  patent,  and  if 
the  applicant  has  abandoned  his  right  by 
failure  to  prosecute  his  application  within  the 
time  limited  by  law,  the  court  will  pass  upon 
the  question,  and  if  the  delay  is  not  shown 
to  have  been  unavoidable,  will  not  adjudge 
that  the  applicant  is  by  law  entitled  to  re- 
ceive a  patent.  Gandy  v.  Marble,  (1887)  122 
U.  S.  432. 

Unexplained  laches  and  delay  in  filing  a  bill 
ir  equity  to  have  declared  void  letters  patent 
granted  oti  interference  proceedings  are 
grounds  for  dismissal  of  the  bill.  Sawyer  i\ 
Massey,   (1885)   25  Fed.  Rep.  144. 

Jurisdiction  of  different  courts.  —  The  ju- 
risdiction of  a  bill  in  equity  on  the  refusal  of 
the  patent  by  the  commissioner  is  not  exclu- 
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sive  in  the  courts  of  the  District  of  Colum- 
bia, and  the  remedy  may  be  had  elsewhere. 
Vermont  Farm  Mach.  Co.  v.  Marble,  (1884) 
20  Fed.  Rep.  117.  Contra^  Prentiss  I?.  Els- 
worth,  (1845)  Mirror  Pat.  Off.  35,  19  Fed. 
Cas.  No.  11,386. 

Jurisdiction  on  refusal  of  reissue.  —  When 
the  original  patent  has  been  surrendered  for 
reissue,  an  interference  declared,  an  adverse 
decision  rendered,  and  a  reissue  refused,  the 
patent  is  entirely  avoided  and  tlie  court  has 
original  jurisdiction  under  this  section^  and 
the  case  is  not  confined  to  the  record  made 
in  the  patent  office,  but  may  be  heard  upon 
all  competent  evidence  and  upon  the  whole 
merits.  Judgment  may  be  rendered  whether 
or  not  the  applicant  is  entitled  to  receive  a 
bill  for  his  alleged  invention,  and  the  bill 
shall  fully  disclose  the  facts  upon  which  the 
invention  is  claimed  and  the  particulars  of 
the  application.  Ingersoll  v.  Holt,  (1900) 
104  Fed.  Rep.  682. 

Commissioner  as  a  party  in  interference 
case.  —  A  bill  to  have  letters -patent  granted 
to  an  inventor  whose  application  for  a  patent 
has  been  rejected  by  the  commissioner  in 
interference  proceedings  need  not  make  the 
commissioner  a  party  to  the  bill  so  long  as 
there  is  an  opposing  party.  Graham  v.  Teter, 
(1885)   25  Fed.  Rep.  555. 

The  secretary  of  the  interior  should  not  be 
a  party  to  the  bill.  Kirk  v.  Commissioner 
01  Patents,  (1886)  37  Pat.  Off.  Gaz.  A^\, 

Assignee  as  complainant.  —  An  assignee 
under  an  assignment  made  after  tHe  rejection 
by  the  commissioner  of  the  assignor's  appli- 
cation for  a  patent,  and  after  an  appeal  to 
the  chief  justice  of  the  District  of  Columbia, 
may  file  in  his  own  name  against  the  party 
to  whom  the  patent  was  issued  when  the 
assignor's  application  was  rejected  an  order 
to  have  the  patent  issued  to  the  defendant  de- 
clared void  and  to  have  one  granted  to  him 
as  assignee.  Gay  v.  Cornell,  (1849)  I 
Blatchf.  (U.  S.)  506,  10  Fed.  Cas.  No.  5,280. 

Assignee  as  defendant.  —  In  a  bill  in  equity 
filed  by  the  complainant  for  the  purpose  of 
having  his  invention  declared  valid,  his  ap- 
plication having  been  rejected  by  the  com- 
missioner of  patents  in  an  interference  pro- 
ceeding, there  must  be  joined  as  a  party 
defendant  a  corporation  to  whom  the  in- 
terest of  the  patent  had  been  assigned.  The 
complainant  may  be  granted  leave  to  amend 
his  bill  by  adding  such  assignee.  Graham 
r.  Teter,  (1885)  25  Fed.  Rep.  555. 

Citizenship  of  parties.  —  The  jurisdiction 
of  the  Circuit  Court  under  this  section  is  not 
affected  by  the  citizenship  of  the  parties,  but 
the  suit  must  be  brought  in  the  district 
whereof  the  plaintiff  or  defendant  is  a  citi- 
zen. Bernardino.  Northall,  (1897)  77  Fed. 
Rep.  849. 

Residence  of  defendant.  —  The  provisions 
of  R.  S.  739  exempting  a  defendant  from 
suit  in  any  district  of  which  he  is  not  an 
inhabitant,  or  in  which  he  is  not  found  at  the 
time  of  the  service  of  the  writ,  apply  to  suit 
brought  under  this  section.  This  exemption 
may  be  waived,  but  unless  waived  answer 
need  not  be  made  nor  will  the  defendant  be 
bound    by    anything    which    may    be    done 


against  him  in  his  absence.  Butterworth  v. 
Hill,  (1885)  114  U.  S.  128;  Donnelly  v.  U.  S. 
Cordage  Co.,   (1895)   66  Fed.  Rep.  613. 

Necessity  of  service  on  commissioner.— A 
suit  in  equity  by  an  unsuccessful  applicant 
in  interference  cannot  be  maintained  in  a 
Circuit  Court  sitting  outside  the  District  of 
Columbia  if  no  process  has  been  served  on  the 
commissioner  whose  official  home  is  in  the 
District  of  Columbia  unless  appearance  has 
been  entered  for  him.  Illingworth  v.  Atha, 
(1890)  42  Fed.  Rep.  141;  Butterworth  r. 
Hill,    (1886)    114  U.  S.  128. 

Where  a  bill  in  equity  was  filed  in  the 
Circuit  Court  for  the  district  of  Vermont 
against  the  commissioner  of  patents  alone  as 
defendant  under  this  section,  and  service  of 
subpoena  was  made  and  accepted  by  him  in 
the  District  of  Columbia,  and  no  other  ser- 
vice of  process  'was  made  on  the  commis- 
sioner, and  he  made  no  other  appearance  in 
the  cause  than  such  acceptance  and  a  letter 
written  to  the  complainant  stating  tliat  he 
should  not  appear  in  defense,  it  was  helJ 
that  the  Circuit  Court  of  the  district  of  Ver- 
mont had,  by  such  service,  no  such  juris- 
diction as  would  bind  the  commissioner  by 
any  decree  in  the  case  rendered.  Butter- 
worth V.  Hill,  (1885)   114  U.  S.  128. 

But  where  the  commissioner  accepts  sei- 
vice  of  process  in  another  district  he  consents 
to  be  found  in  that  district  and  the  Circuit 
Court  sitting  therein  has  full  jurisdiction  of 
the  case.  Vermont  Farm  Mach.  Co.  c. 
Marble,  (1884)   20  Fed.  Rep.  117. 

Averment  of  priority  or  inYention.— To 
constitute  such  prior  invention  as  will  avoid 
a  patent  that  has  been  granted,  it  must  be 
made  to  appear  that  some  one  before  the 
patentee  not  only  conceived  the  idea  of  doins 
what  the  patentee  had  done,  but  also  reducea 
his  idea  to  practice  and  embodied  it  in  some 
practical  and  useful  form.  Therefore  a  bill 
praying  for  a  decree,  declaring  that  the  pat- 
ent is  void  and  that  the  plaintiff  is  entitled 
to  a  patent  for  his  invention,  should  aver 
that  the  plaintiff  had  so  reduced  his  inven- 
tion to  practice  or  carried  his  idea  into  prac- 
tical operation;  and  the  bill  cannot  be  sus- 
tained upon  an  averment  that  the  plaintiff 
has  invented  what  had  been  previously 
patented  to  the  defendant,  and  had  made 
drawings  of  the  invention.  Ellithorp  r. 
Robertson,  (1859)  4  Blatchf.  (U.  S.)  307,  8 
Fed.  Cas.  No.  4,408. 

Averment  of  perjury  or  fraud.  —  In  a  suit 
in  equity  under  this  section  to  have  the  court 
of  equity  authorize  the  commissioner  of 
patents  to  issue  a  patent  to  an  unsuccessful 
applicant  on  interference  proceedings  and  to 
enjoin  the  successful  applicant  from  receiving 
or  using  letters-patent  for  the  invention  upon 
the  ground  that  the  commissioner  was  in- 
duced by  defendant  to  decide  priority  of  in- 
vention in  his  favor,  by  means  of  false  testi- 
mony and  misleading  statements,  the  bill 
must  particularize  or  specify  the  perjury  or 
falsity  relied  upon.  To  allege  generally  that 
there  were  false  swearing,  false  representa- 
tions, and  misleading  statements  is  not  sufli- 
cient.  Illingworth  v.  Atha,  (1890)  42  Fed. 
Rep.  141. 
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Ayennents  of  unaYoidablt  delay.  —  Where 
a  bill  in  equity  is  brought  for  the  grant  of  a 
patent  which  has  been  abandoned  by  failure 
to  prosecute  the  application  within  the  time 
limited  it  must  allege  that  the  dolay  was 
unavoidable.  Gandy  v.  Marble,  (1887)  122 
U.  S.  432. 

Evidence  presented.  —  The  appellate  court, 
under  R.  S.  sec.  4911,  hears  and  decides  an 
executive  or  administrative  question  in  aid 
of  the  patent  office  on  the  record  made  up  in 
that  office,  while  the  Circuit  Court  hears  the 
case  upon  a  bill  in  equity  in  due  course  of 
judicial  procedure,  not  only  on  the  evidence 
heard  by  the  commissioner  of  patents  and 
the  Court  of  Appeals,  but  upon  such  addi- 
tional evidence  as  either  party  to  the  suit 
may  choose  to  present.  Bemardin  v.  Nor- 
thall,  (1897)   77  Fed.  Rep;  849. 

Invention  not  including  issue.  —  The  objec- 
tion that  the  invention  of  one  of  the  parties 
did  not  include  the  issue  declared  in  the  in- 
terference may  be  brought  to  the  attention  of 
the  court  in  this  independent  proceeding  by 
bill  in  equity,  though  it  was  not  raised  in  the 
patent  office.  Christie  r.  Seybold,  (C.  C.  A. 
1893)   55  Fed.  Rep.  69. 

Allowance  of  further  proof  and  argument. 

—  In  an  action  brought  to  establish  the 
validity  of  a  patent  reissued  to  the  assignee 
of  the  patentee  after  the  case  had  been 
argued  and  was  before  the  court  for  its  de- 
cision upon  the  merits,  the  defend£^t  applied 
for  permission  to  take  further  proofs  and 
reargue  the  case.  Although  t)ie  application 
was  made  by  the  defendant  it  was  apparent 
that  he  was  the  applicant,  not  because  of  his 
interest  in  the  result,  but  because  of  the 
effect  upon  the  interest  of  a  third  party  in 
certain  other  patents  which  such  party  be- 
lieved might  be  produced  by  the  determina- 
tion of  the  cause  in  favor  of  the  plaintiff. 
The  court  held  that  this  circumstance  would 
be  no  reason  for  refusing  the  application  if 
it  were  a  matter  of  right.  But  since  it  was 
an  application  for  favor  and  strongly  opposed 
by  the  plaintiff,  the  court  did  not,  in  view 
of  all  the  circumstances,  grant  the  applica- 
tion, because  granting  it  would  have  been  to 
compel  the  plaintiff,  after  he  had  brought  his 
case  to  final  hearing,  and  it  had  been  sub- 
mitted by  both  sides  for  decision,  to  renew 
the  contest  upon  additional  testimony,  and 
in  substance  with  another  party,  in  order  to 
avoid  that  detriment  to  the  interest  of  such 
third  party  which  it  was  anticipated  might 
follow  a  decision  in  favor  of  the  nlaintiff. 
Schneider  v.  Thill,  (1880)  3  Fed.  Rep.  95. 

Further  compliance  with  the  requirements. 

—  All  that  the  court  which  takes  cognizance 
of  the  bill  in  equity,  under  tliis  section,  is 
authorized  to  do  is  to  adjudge  whether  or  not 
"  the  applicant  is  entitled,  according  to  law, 
to  receive  a  patent,"  and,  after  an  adjudica- 
tion in  his  favor  to  that  effect,  the  commis- 


sioner is  not  authorized  to  issue  a  patent 
unless  the  applicant  otherwise  complies  with 
the  requirement  of  law.  Gandy  t?.  Marble, 
(1887)    122  U.  S.  432. 

Injunction  to  commissioner.  —  The  power 
of  the  court,  under  this  section,  is  limited  to 
an  adjudication  that  the  unsuccessful  appli- 
cant on  interference  proceedings  is  entitled 
to  letters- patent  for  his  invention,  and  the 
court  has  no  jurisdiction,  either  under  this 
section  or  under  section  4921,  to  enjoin  the 
commissioner  of  patents  from  issuing  a 
patent  to  the  opponent  of  such  unsuccessful 
applicant.  Illingworth  v.  Atha,  (1890)  42 
Fed.  Rep.  141. 

Costs.  —  The  last  clause  requiring  the  ap- 
plicant to  pay  all  expenses  of  the  proceed- 
ing whether  the  final  decision  is  in  his  favor 
or  not  is,  in  manifest  intention  if  not  by 
unavoidable  construction,  limited  to  cases 
in  which  there  is  no  opposing  party  other 
than  the  commissioner  of  patents,  and  in 
which,  therefore,  the  costs  if  not  paid  by  the 
applicant  would  fall  upon  the  commissioner 
and  upon  the  government  whose  officer  he  is. 
Whenever  there  are  opposing  parties,  as  in  a 
contested  case  of  interference,  the  ordinary 
rule  should  be  followed  and  costs  be  awarded 
to  the  party  prevailing.  Butler  v.  Shaw, 
(1884)   21  Fed.  Rep.  321. 

Power  to  annul  a  patent.  —  These  provi- 
sions, while  they  do  not  in  express  terms  con- 
fer upon  the  courts  of  equity  of  the  United 
States  the  power  to  annul  or  vacate  a  patent, 
show  very  clearly  the  sense  of  Congress  that, 
if  such  power  is  to  be  exercised  anywhere, 
it  should  be  in  the  equity  jurisdiction  of 
those  courts.  The  only  authority  competent 
to  set  a  patent  aside,  or  to  annul  it,  or  to 
correct  it,  for  any  reason  whatever,  is  vested 
in  the  judicial  department  of  the  government, 
and  this  can  only  be  effected  by  proper  pro- 
ceedings taken  in  the  courts  of  the  United 
States.  U.  S.  v.  American  Bell  Telephone 
Co.,  (1888)  128  U.  S.  315;  McCormick 
Harvesting  Mach.  Co.  v.  Aultman,  (1898) 
169  U.  S.  606;  Michigan  Land,  etc.,  Co.  t;. 
Rust,  (1897)  168  U.  S.  589;  Moore  v.  Rob- 
bins,  (1877)  96  U.  S.  530. 

No  one  but  the  government,  either  in  its 
own  name  or  in  the  name  of  its  appropriate 
officer,  or  by  some  form  of  proceedings  which 
gave  official  assurance  or  the  sanction  of  the 
proper  authority,  could  institute  judicial  pro- 
ceedings for  the  purpose  of  vacating  and 
rescinding  the  patent  which  the  government 
had  issued  to  an  individual,  except  in  the 
cases  provided  in  the  above  section  and 
4918,  R.  S.,  and  a  suit  by  individuals  is 
limited  by  said  sections  to  persons  claiming 
under  interfering  patents  or  one  whose  claim 
to  a  patent  has  been  rejected  because  his 
invention  was  covered  by  a  patent  already 
issued.  Lockwood  v.  Cleveland,  (1884)  20 
Fed.  Rep.   164. 


S6C.  4916-  [^Re-issue  of  defective  patents,]  Whenever  any  patent  is  in- 
operative or  invalid,  by  reason  of  a  defective  or  insufficient  specification,  or  by 
reason  of  the  patentee  claiming  as  his  own  invention  or  discovery  more  than 
he  had  a  right  to  claim  as  new,  if  the  error  has  arisen  by  inadvertence,  accident, 
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or  mistake,  and  without  any  fraudulent  or  deceptive  intention,  the  Commis- 
sioner shall,  on  the  surrender  of  such  patent  and  the  payment  of  the  du^ 
required  by  law,  cause  a  new  patent  for  the  same  invention,  and  in  aeoordanoe 
with  the  corrected  specification,  to  be  issued  to  the  patentee,  or,  in  the  case  of 
his  death  or  of  an  assignment  of  the  whole  or  any  imdivided  part  of  the  original 
patent,  then  to  his  executors,  administrators,  or  assigns,  for  the  unexpired 
part  of  the  term  of  the  original  patent.  Such  surrender  shall  take  effect  upon 
the  issue  of  the  amended  patent.  The  Commissioner  may,  in  his  discretion, 
cause  several  patents  to  be  issued  for  distinct  and  separate  parts  of  the  thing 
patented,  upon  demand  of  the  applicant,  and  upon  payment  of  the  required 
fee  for  a  re-issue  for  each  of  such  re-issued  letters-patent  The  specifications 
and  claim  in  every  such  case  shall  be  subject  to  revision  and  restriction  in  the 
same  manner  as  original  applications  are.  Every  patent  so  re-issued,  together 
with  the  corrected  specification,  shall  have  the  same  effect  and  operation  in 
law,  on  the  trial  of  all  actions  for  causes  thereafter  arising,  as  if  the  same  had 
been  originally  filed  in  such  corrected  form ;  but  no  new  matter  shall  be  intro- 
duced into  the  specification,  nor  in  case  of  a  machine-patent  shall  the  model 
or  drawings  be  amended,  except  each  by  the  other;  but  when  there  is  neither 
model  nor  drawing,  amendments  may  be  made  upon  proof  satisfactory  to  the 
Commissioner  that  such  new  matter  or  amendment  was  a  part  of  the  original 
invention,  and  was  omitted  from  the  specification  by  inadvertence,  accident,  or 
mistake,  as  aforesaid.      [R,  5.] 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
205. 

Prior  to  statute.  —  Before  a  reissue  was  au- 
thorized by  statute  the  courts  sustained  the 
surrendering  and  reissuing  defective  and  in- 
operative    patents.        Grant     v.     Raymond, 

(1832)  6  Pet.  (U.  S.)  218;  Shaw  v.  Cooper, 

(1833)  7  Pet.   (U.  S.)  292;  Wilson  v.  Rous- 
seau, (1846)  4  How.  (U.  S.)   685. 

The  object  of  the  law  is  to  enable  patentees 
to  remedy  accidental  mistakes,  and  the  law 
is  perverted  when  any  other  end  is  secured 
by  the  reissue.  Eames  v,  Andrews,  (1887) 
122  U.  S.  40. 

The  plain  purpose  of  this  section  is  to  give 
the  patentee  an  opportunity  to  make  valid 
and  operative  that  which  was  before  invalid 
and  inoperative  —  invalid,  because  it  claimed 
as  new  that  which  had  been  previously  in- 
vented 01  used  by  the  public;  inoperative, 
because  the  specification  was  defective  or  in- 
sufficient. McCormick  Harvesting  Mach.  Co. 
V.  Aultnion,   (1898)   169  U.  S.  606. 

Not  for  expansion.  —  This  privilege  was  not 
{fiven  to  the  patentee,  or  his  assignee,  in 
order  that  the  patent  may  be  rendered  more 
elastic  or  expansive,  and  therefore  more 
"  available  **  for  the  suppression  of  all  other 
inventions.  Parker,  etc.,  Co.  v,  Yale  Clock 
Co.,  (1887)  123  U.  S.  87;  Burr  v,  Duryee, 
(1863)   1  Wall.  (U.  S.)   531. 

The  word  "  specification,"  when  used  with- 
out the  word  "  claim,"  means  description 
and  claim.  Wilson  v.  Coon,  (1880)  6  Fed. 
Rep.  611. 

Discretion  of  commissioner.  —  A  commis- 
sioner has  no  discretion  to  refuse  a  reissue 
in  a  proper  case.  Ex  p.  Dyson,  (1860)  3 
App.  Coni'r.  Pat.  375.  8  Fed.  Caa.  No.  4,228. 

The  decision  of  the  commissioner  that  a 
case   provided   for   by   this   section   exists   is 
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not  reviewable.  Selden  v.  Stockwell  Self- 
Lighting  Gas-Bumer  Co.,  (1881)  9  Fed. 
Rep.  390. 

Facts  set  forth.  —  The  facts  upon  wbidi 
the  right  to  a  reissue  is  based  must  be 
set  fortii  in  the  application.  Eby  v.  King. 
(1895)  158  U.  S.  366;  Featherstone  r. 
George  R,  Bidwell  Cycle  Co.,  (CCA. 
1893)  57  Fed.  Rep.  631;  Dyson  v.  Gambrill, 
(1861)  3  App.  Com'r  Pat.  472.  8  Fed 
Cas.  No.  4,230;  Clark  ».  Justi,  (1900)  100 
Fed.  Rep.  855. 

Facts  in  reissued  patent.  —  The  facts  upon 
which  a  reissuance  is  based  need  not  be 
stated  in  the  reissued  patent.  Brooks  r. 
Jenkins,  (1844)  3  McLean  (U.  S.)  432; 
Philadelphia,  etc.,  R.  Co.  t?.  Stimpson, 
(1840)    14  Pet.    (U.  S.)    448. 

A  reissued  patent  may  be  again  reissued. 
Topliff  V.  Topliflf,  (1892)  145  U.  S,  156; 
Sawyer  Spitidle  Co.  v.  Eureka  Spindle  Co., 
(1888)  33  Fed.  Rep.  836;  Columbia  Rubber 
Co.  V.  Klous,  (1887)  33  Fed.  Rep.  275; 
Morse,  etc.,  Tel.  Case,  (1851)  9  West  L.  J. 
106,  17  Fed.  Cas.  No.  9,861;  French  r. 
Rogers,  (1851)  1  Fish.  Pat  Cas.  133,  9 
Fed.  Cas.  No.  5,103;  Giant  Powder  Co.  r. 
California  Powder  Works,  (1875)  3  Sawy. 
(U.  S.)  448,  10  Fed.  Cas.  No.  5,379;  Selden 
V,  Stockwell  Self-Lighting  Gas-Bumer  Co., 
(1881)    0  Fed.  Rep.  390. 

Continuous  proceeding.  —  A  reissue  relates 
back  as  a  continuous  proceeding  to  the  date 
of  the  original  application.  Hussey  r.  Brad- 
ley, (1863)  5  Blatchf.  (U.  S.)  134;  Shav 
V,  Cooper,  (1833)  7  Pet.  (U.  S.)  292;  Grant 
V,  Raymond,  (1832)  6  Pet.  (U,  S.)  218; 
Stimpson  t\  Westchester  R.  Co.,  (1846)  4 
How.  (U.  S.)  380;  Read  t?.  Bowman,  (1864) 
2  Wall.  (U.  S.)  591;  Woodworth  r.  Hall. 
(1846)   1  Woodb.  &  M.  (U.  S.)  248;  Bloomer 
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r.   Stolley,    (1850)    5  McLean    (U.  S.)    158, 

3  Fed.  Gas.  No.  1,559;  Bliss  v.  Brooklyn, 
(1871)  8  Blatchf.  (U.  S.)  533,  3  Fed.  Gas. 
Not  1,544;  House  t?.  Young,  (1867)  3  Fish. 
Pat.    Gas.   335,    12   Fed.   Gas.   No.   6,738. 

Who  T3ay  obtain  reissne.  —  When  a  patent 
has  not  been  assigned,  no  one  but  the  pat- 
entee, or  if  he  is  d^ul  his  legal  representative, 
may  surrender  the  patent  and  obtain  a  re- 
issue. Potter  V.  Holland,  (1858),  4  Blatchf. 
(U.S.)  206,1  Fish.  Pat.  Gas.  327;  Whitcomb 
V.  Spring  Valley  Goal  Go.,  (1891)  47  Fed. 
Rep.  662;  Patent  Gom'r  t?.  Whiteley,  (1866) 

4  Wall.  (U.  S.)  522;  Providence  Rubber 
Co.  V,  Gtoodyear,  (1869)  9  Wall.  (U.  S.)  788; 
Smith  V,  Mercer,  (1846)  3  Pa.  L.  J.  Rep. 
444,  6  Pa.  L.  J.  529,  22  Fed.  Gas.  No. 
13,078;  Garew  r.  Boston  Elastic  Fabric  Go., 
(1871)  3  Gliff.  (U.  S.)  356,  5  Fed.  Gas.  No. 
2,307;  Brooks  v.  Jenkins,  (1844)  3  Mc- 
Lean (U.  S.)  432,  4  Fed.  Gas.  No.  1,953; 
Brooks  V,  Bicknell,  (1843)  3  McLean  (U. 
S.)   260,  4  Fed.  Gas.  No.  1,944. 

An  assignee  of  a  patent  may  obtain  a  re- 
issue. Potter  V.  Holland,  (1858)  4  Blatchf. 
(U.  S.)  206;  Garew  v,  Boston  Elastic  Fa- 
bric Go.,  (1871)  Holmes  (U.  S.)  45,  5  Fed. 
Cas.    No.    2,398;    Swift   v.    Whisen,    (1867) 

3  Fish.  Pat.  Gas.  343,  23  Fed.  Gas.  No. 
13,700. 

When  an  undivided  interest  in  a  patent 
has  been  assigned  the  assignee  should  join 
in  the  surrender.  Potter  v.  Holland, 
(1858)  4  Blatchf.  (U.  S.)  206,  19  Fed. 
Cas.  No.   11,329. 

Guardian  of  insane  person.  —  A  reissue  to 
the  guardian  of  an  insane  paten  toe  is  a 
valid  reissue.  Whitcomb  v.  Spring  Valley 
Coal  Co.,    (1891)   47  Fed.  Rep.  652. 

Joining  of  licensee.  —  A  mere  licensee  or 
one  having  the  right  of  an  excTusive  terri- 
tory need  not  join  in  an  application  for  a 
reissue.     Patent  Gom'r  v.  Whiteley,    (1866) 

4  Wall,  (U.  S.)  522;  Smith  v.  Mercer. 
(1846)  3  Pa.  L.  J.  Rep.  444,  5  Pa.  L.  J. 
529,  22  Fed.  Gas.  No.  13,078;  Meyer  v. 
BaJley,  (1875)  2  B.  &  A.  Pat.  Gas.  73, 
17  Fed.  Gas.  No.  9,516;  Potter  v,  Holland, 
(1868)  4  Blatchf.  (U.  S.)  206;  Forbes  r. 
Barstow  Stove  Go.,  (1864)  2  Gliff.  (U.  S.) 
379. 

Eights  of  third  persons.  — The  surrender 
by  a  patentee  will  not  affect  the  rights  of 
third  persons,  who  had  previously  obtained 
the  whole  or  part  of  the  patentee's  rights, 
when  done  without  their  consent.  Wood 
worth  V.  Stone,  (1845)  3  Story  (U.  S.) 
749,  30  Fed.  Gas.  No.  18,021;  Potter  v. 
Holland,  (1858)  1  Fish.  Pat.  Gas.  327,  19 
Fed.    Gas.    No.    11,329. 

When  reissue  may  be  had.  —  A  patent  may 
be  surrendered  and  reissued  at  any  time 
while  the  patent  is  alive.  Wilson  v.  Rous- 
seau,   (1846)    4  How.    (U.   S.)    646. 

Surrender  necessary.  —  The  original  patent 
must  be  surrendered.  Morris  v.  Hunting- 
ton, (1824)  1  Paine  (U.  S.)  348,  17  Fed. 
Cas.  No.  9,831;  Dental  Vulcanite  Go.  v. 
Wetherbee,  (1866)  2  Gliff.  (U.  S.)  555,  7 
Fed.  Gas.  No.  3,810. 

When  surrender  takes  place.  —  A  surrender 
does  not  take  place  until  the  reissue  is 
granted.    Eby  v.  King,  (1895)  158  U.  S.  373: 
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Peck  V.  Collins,  (1880)  103  U.  S.  660;  Gulp 
r.  Allen,  (1895)  166  Pa.  St.  286,  (1897)  166 
U.  S.  501;  Forbes  v.  Barstow  Stove  Co., 
(1864)  2  Gliff.  (U.  S.)  379,  9  Fed.  Gas.  No. 
4,923. 

Unreasonable  delay.  —  A  reissue  may  be 
held  lost,  or  void  if  granted,  by  unreason- 
able delay  or  laches  on  the  part  of  the  ap- 
plicant. WoUensack  v.  Sargent,  (1894)  161 
U.  S.  221 ;  Battin  v.  Taggert,  (1854)  17  How. 
(U.  S.)  74;  Topliff  v.  Topliff,  (1892)  145  U. 
S.  156;  Electric  Gas-Lighting  Co.  v.  Boston 
Electric  Co.,  (1891)  139  U.  S.  481;  Ives  t?. 
Sargent,  (1887)  119  U.  S.  652;  Mahn  v.  Har- 
wood,  (1884)  112  U.  S.  354:  Johnson  v. 
Flushing,  etc.,  R.  Co.,  (1881)  105  U.  S.  539; 
Bantz  r,  Frantz,  (1881)  105  U.  S.  160;  Car- 
penter Straw  Sewing  Mach.  Go.  v.  Searle, 
(1894)  20  U.  S.  App.  301;  Maitland  v.  B. 
Goetz  Mfg.  Co.,  (C.  G.  A.  1808)  86  Fed.  Rep. 
124;  Peoria  Target  Co.  v.  Cleveland  Target 
Co.,  (G.  C.  A.  1893)  58  Fed.  Rep.  227;  Whit- 
comb V.  Spring  Valley  Goal  Co.,  (1891)  47 
Fed.  Rep.  652;  Maltby  v.  Graham,  (1889) 
37  Fed.  Rep.  689;  Hutchinson  v.  Everett, 
(1887)    33  Fed.  Rep.  502. 

Where  reissue  affects  devices  in  use.  —  Un- 
reasonable delay  or  laches  in  making  an  ap- 
plication for  a  reissue  with  enlarged  claims 
will  cause  a  refusal  of  the  application,  es- 
pecially where  such  a  reissue  would  affect 
devices  wliich  have  gone  into  use  in  the 
meantime.  Eby  v.  King,  (1895)  158  U.  S. 
366;  Olin  t\  Ti'inkcn,  (1894)  155  U.  S.  141; 
Dunham  v.  Dennison  Mfg.  Co.,  (1894)  154  U. 
S.  103;  Wollensak  v.  Sargent,  (1894)  151 
U.  S.  221 ;  Huber  r.  N:  O.  Nelson  Mfg.  Co., 
(1889)   38  Fed.  Rep.  830:   Topliff  r.  Topliff, 

(1892)  145  U.  S.  150;  Electric  Gas-Lighting 
Co.  V.  Boston  Elertric  Co.,  (1891)  139  U.  S. 
481;  Cornell  V.  Weiilner,  (1888)  127  U.  S. 
261;  Flower  v.  Detroit,  (1888)  127  U.  S. 
5C3;  Hoskin  r.  Fi.shor,  (1888)  125  U.  S.  217; 
Worden  v.  Searls,  (1887)  121  U.  S.  14:  Ives 
V  Sargent,  (1887)  119  U.  S.  652;  Hartshorn 
i\  Saginaw  Barrel  Co.,  (1887)  119  U.  S. 
004;  Newton  r.  Furst,  etc.,  Mfg.  Co.,  (1886) 
119  U.  S.  373;  White  r.  Dimbar,  (1886)  119 
U.  S.  47:  Gardner  r.  Herz,  (1886)  118  U.  S. 
180;  Yale  Lock  Mfg.  Co.  v.  Sargent,  (1886) 
117  U.  S.  536:  Brown  r.  Davis,  (1880)  116 
U.  S.  237;  Wollensak  v.  Reiher,  (1885)  115 
U.  S.  90;  Coon  17.  \vilson,  (1885)  113  U.  S. 
208:  Torrent  Arms  Lumber  Co.  v.  Rodgers, 
(1884)  112  U.  S.  059;  Mahn  V.  Harwood, 
(1884)  112  U.  S.  354;  Turner,  etc.,  Mfg.  Co. 
V.  Dover  Stamping  Co.,  (1884)  111  U.  S.  319; 
Clements  v.  Odorless  Excavating  Apparatus 
Co.,  (1884)  100  U.  S.  641:  Johnson  r.  Flush- 
ing, etc.,  R.  Co.,  (1881)  105  U.  S.  547:  Bantz 
r.  Frantz,  (1881)  105  U.  S.  160;  Miller  t?. 
Bridgeport  Brass  Co.,  (1881)  104  U.  S.  350: 
James  v.  Campbell.  (1881)  104  U.  S.  350; 
Peoria  Target  Co.  r.  Cleveland  Target  Co., 

(1893)  16  U.  S.  App.  78;  Troy  Laundry 
Machinerv  Co.  v.  Adams  Laundry  Machinery 
Co.,  (1901)  112  Fed.  Rep.  437;  Pfenninger 
V.  Heubner,  (1900)  99  Fed.  Rep.  440;  Pelzer 
V.  Mevberg,  (1899)  97  Fed.  Rep.  969;  Horn, 
etc.,  Mfg.  Co.  V.  Pelzer,  (C.  C.  A.  1898)  91 
Fed.  Rep.  005:  American  Soda  Fountain  Go. 
r.  Swietusoh,   (C.  C.  A.  1898)   85  Fed.  Rep. 
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968;  Mast  r.  Iowa  Windmill,  etc.,  Co.,  (C. 
C.  A.  1896)  76  Fed.  Rep.  816;  Featherstone 
r.  George  E,  Bidwell  Cycle  Co.,  (1892)  53 
Fed.  Rep.  113;  Carpenter  Straw-Sewing 
Mach.  Co.  V.  Searle,  (1892)  52  Fed.  Rep. 
809 ;  Philadelphia  Novelty  Mfg.  Co.  v.  Rouss, 
(1889)  39  Fed.  Rep.  273;  Archer  v.  Arnd, 
(1887)  31  Fed.  Rep.  475;  Curran  v.  St. 
].ouis  Refrigerator,  etc.,  Co.,  (1886)  29  Fed. 
Rep.  320;  Shickle,  etc.,  Iron  Co.  v.  South  St. 
Louis  Foundry  Co.,  ( 1887 )  29  Fed.  Rep.  866 ; 
Western  Union  Tel.  Co.  t?.  Baltimore,  etc.,  Tel. 
Co.,  (1885)  25  Fed.  Rep.  30;  Cammeyer  v. 
Kewton,  (1879)  4  B.  &  A.  Pat.  Cas.  159,  4 
Fed.  Cas.  No.  2,344;  In  re  Messinger,  (1898) 
12  App.  Cas.  (D.  C.)  532;  Gill  v.  Wells, 
(1874)  22  Wall.  (U.  S.)  19;  Freeman  v. 
Asmus,   (1892)   145  U.  S.  226. 

Apparent  error.  —  Delay  in  applying  for  a 
reissue  for  an  error  apparent  on  the  face 
of  the  patent  usually  renders  a  reissue  void. 
Ives  V.  Sargent,  (1887)  119  U.  S.  652;  Wol- 
lensak  t\  Reiher,  (1885)  115  U.  S.  87;  Cle- 
ments 17.  Odorless  Excavating  Apparatus  Co., 
(1884)  109  U.  S.  642;  Gage  V.  Herring, 
(1882)  107  U.  S.  645;  Bantz  v.  Frantz, 
(1881)  105  U.  S.  165;  Matthews  v.  Boston 
Mach.  Co.,  (1881)  105  U.  S.  64;  Johnson  v. 
Flushing,  etc.,  R.  Co.,  (1881)  105  U.  S.  539; 
Miller  t?.  Bridgeport  Brass  Co.,  (1881)  104 
U.  S.  350;  James  v.  Campbell,  (1881)  104  U. 
S.  356. 

Supposition  of  abandonment.  —  A  delay  of 
more  than  two  years  in  the  absence  of  special 
circumstances  excusing  such  delay  presup- 
poses an  abandonment  of  the  new  matter  to 
the  public.  Wollensak  v.  Sargent,  (1894) 
151  U.  S.  221;  Topliff  V.  Topliflf,  (1892)  146 
U.  S.  156;  Wollensak  v,  Reiher,  (1885)  115 
U.  S.  96;  Mahn  v.  Harwood,  (1884)  112  U. 
S.  354;  Clements  v.  Odorless  Excavating 
Apparatus  Co.,  (1884)  109  U.  S.  641;  Phil- 
adelphia  Novelty  Mfg.  Co.  v.  Rouss,  39  Fed. 
Rep.  273. 

A  reissue  will  not  be  allowed  where  there 
is  no  claim  of  a  defective  or  insufficient 
specification,  nor  of  inadvertence,  accident,  or 
mistake,  and  where  four  years  after  the  orig- 
inal patent  was  issued  the  patentee  attempts 
to  secure  a  reissue  with  claims  broadened 
for  the  purpose  of  covering  that  which  pre- 
sumably had  been  abandoned  to  the  public. 
Eby  V.  King,   (1895)  158  U.  S.  366. 

Delay  from  insanity.  —  A  party  may  not 
sleep  upon  his  rights  after  a  defect  in  his 
patent  has  been  discovered,  and,  as  a  general 
rule,  he  is  bound  to  discover  it  within  two 
years  from  the  time  his  original  patent  issues, 
but  so  strict  a  rule  cannot  be  applied  to  a 
person  who  is  insane  or  so  far  bordering  on 
insanity  as  to  be  at  times  incapable  of  man- 
aging his  business.  Whitcomb  v.  Spring  Val- 
ley Coal  Co.,    (1891)    47  Fed.  Rep.  652. 

Delay  by  attorneys.  —  An  unreasonable  de- 
lay made  by  a  mistake  of  the  attorneys  is 
binding  on  the  patentee.  Hartshorn  v.  Sag- 
inaw Barrel  Co.,  (1887)  119  U.  S.  664;  Ives 
r.  Sargent,    (1887)    lb'   U.   S.   652. 

Reasonable  time  a  question  of  law.  —  What 
is  a  reasonable  time  is  a  question  of  law  for 
the  court.  Wollensak  v.  Reiher,  (1885)  116 
U.  S.  96;  Mahn  r,  Harwood,  (1884)  112  U.  S. 


354;  W'estem  Union  Tel.  Co.  r.  Baltimore, 
etc.,  Tel.  Co.,  (1885)  25  Fed.  Rep.  30; 
Hutchinson  v.  Everett,  (1887)  33  Fed.  Rep. 
502;  Hoskin  v,  Fisher,  (1888)  125  U.  S. 
217. 

Determined  in  each  case.  —  Wliat  consti- 
tutes a  reasonable  time  must  be  determined 
upon  the  facts  in  each  case.  Mahn  v.  Har- 
wood, (1884)  112  U.  S.  354;  Western  Unioii 
Tel.  Co.  V.  Baltimore,  etc.,  Tel.  Co.,  (1885)  25 
Fed.  Rep.  30;  Odell  v.  Stout,  (1884)  22  Fed. 
Rep.  159. 

Longer  time  for  defect  than  enlargement 
—  WTiere  the  claim  is  not  enlarged,  but  a  re- 
issue applied  for  because  of  a  defective  de- 
scription, a  longer  period  may  lapse,  but 
whether  the  claims  are  expanded  or  narrowed 
or  simply  made  more  certain,  due  diligence  is 
required.  Miller  v.  Bridgeport  Brass  Co., 
(1881)  104  U.  S.  350;  Pelzer  r.  Meyberg, 
(1899)  97  Fed.  Rep.  969;  Carpenter  Straw- 
Sewing  Mach.  Co.  V.  Searle,  (C.  C.  A.  1894) 
60  Fed.  Rep.  82. 

Proof  necessary.  —  A  party  applying  for  a 
reissue  must  show  that  his  delay  is  not  un- 
reasonable. Wollensak  t?.  Reiher,  (1885)  115 
U.  S.  87. 

Strict  enforcement  of  rule.  —  The  applica- 
tion of  the  rule  of  laches  should  be  strictly 
enforced.    Miller    v.    Bridgeport    Brass   Co., 

(1881)  104  U.  S.  350. 
In  the  following  cases  reissues  have  been 

declared  invalid  on  the  ground  that  the  pat- 
entee had  been  guilty  of  inexcusable  laches: 
Miller  v.  Bridgeport  Brass  Co.,  (1881)  104 
U.  S.  350,  by  a  delay  of  fifteen  years  after 
the  original  patent  was  granted;  Johnson  r. 
Flushing,  etc.,  R.  Co.,  (1881)  105  U.  &  539, 
fifteen  years;  Mahn  v.  Harwood,  (1884)  112 
U.  S.  354,  four  years;  Matthews  v.  Boston 
Mach.  Co.,  (1881)  105  U.  S.  64,  fourteen 
years;  Bantz  v.  Frantz,  (1881)  105  U.  &  160, 
fourteen  years  and  six  months;  Wing  v.  An- 
thony, (1882)  106  U.  S.  142,  over  five  vears; 
Moflitt  V.  Rogers,  (1882)  106  U.  S.  423,  five 
years   and   seven    months;  Gage   v.   Herring, 

(1882)  107  U.  S.  640,  fourteen  years;  Clem- 
ents V.  Odorless  Excavating  Apparatus  O).. 
(1884)  109  U.  S.  641,  nearly  five  years;  Me- 
Murray  r.  ISIallory,  (1884)  111  U.  S.  97,  nine 
years;  White  v.  Dunbar,  (1886)  119  U.  S.  47, 
five  years;  Parker,  etc.,  Co.  f?.  Yale  CJlock 
Co.,  (1887)  123  U.  S.  87,  one  year  and  eight 
months,  but  the  improvements  not  covered  by 
the  original  patent  and  brought  into  use  by 
others  before  the  reissue  was  applied  for; 
Wollensak  v,  Reiher,  (1885)  115  U.  S.  95,  five 
years;  Electric  Gas-Lighting  Co.  r.  Boston 
Electric  Co.,  (1891)  139  U.  S.  481,  eight  and 
one- half  years;  Newton  v.  Furst,  etc.,  Mfg. 
Co.,  (1886)  119  U.  S.  373,  thirteen  years; 
Ives  V.  Sargent,  (1887)  119  U.  &  662,  three 
years;  Worden  v.  Searls,  (1887)  121  U.  S.  14, 
six  years;  Matthews  t?.  Iron  Clad  Mfg.  Co., 
(1888)  124  U.  S.  347,  seven  years;  Eby  r. 
King,  (1895)  158  U.  S.  366,  four  years. 

Sufficiency  of  original  specifications.— 
Specifications  of  the  original  patent  must  be 
sufficient  to  support  the  reissue,  and  mere 
suggestions  in  such  specification  will  not  be 
taken  into  consideration  as  showing  a  part 
of  the  invention  intended  to  be  patented  an* 
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leas  a  comparison  of  the  two  patents  shows 
that  Buch  suggested  things  we're  intended  to 
have  been  covered  and  secured  by  the  orig- 
inal patent.  Corbin  Cabinet  Lock  Ck).  v. 
Eagle  Look  Ck>.,  (1893)  150  U.  S.  38;  Flower 
V.  Detroit,  (1888)  127  U.  S.  571;  Hoskin  v. 
Fisher,  (1888)  125  U.  S.  217;  Parker,  etc., 
Co.  V.  Yale  Clock  Co.,  (1887)  T^  U.  S.  87; 
Hailes  v.  Albany  Stove  Co.,  (1887)  123  U.  S. 
582. 

Where  the  alteration  in  a  reissue  consists 
of  a  distinct  invention,  there  ought  to  be 
found  in  the  original  specification  enough  to 
fairly  apprise  other  inventors  and  the  pub- 
lic that  the  invention  includes  and  embodies 
such  additional  feature.  Seymoiur  v.  Os- 
borne, (1870)  11  Wall.  (U.  S.)  544;  Kelleher 
r.  Darling,  (1878)  3  B.  &  A.  Pat.  Cas.  438,  14 
Fed.  Cas.  No.  7,653. 

A  reissue  is  not  invalid  where  the  claim  of 
a  patent  is  valid  and  the  descriptive  part  of 
the  specification  sufficient  to  support  it.  Wil- 
son V.  Coon,  (1880)  6  Fed.  Rep.  611. 

But  in  Carew  v,  Boston  Elastic  Fabric  Co., 
(1871)  3  Cliff.  (U.  S.)  356,  and  Whitcomb  v. 
Spring  Valley  Coal  Co.,  (1891)  47  Fed.  Kcp. 
052,  it  was  held  that  "  an  applicant  for  a  re- 
issue may  redescribe  his  invention  and  in- 
clude in  his  description  and  claims  not  only 
what  was  well  described  before,  but  also  what 
is  suggested  in  the  original  drawings,  speci- 
fications, and  patent  office  models." 

The  test  as  to  whether  the  amendment  is 
within  the  scope  of  the  original  application 
or  introduces  new  matter  is  whether  the 
drawings  and  specifications  indicate  the  same 
device  to  those  conversant  with  the  art  and 
having  the  mechanical  skill  peculiar  thereto. 
If  they  fail  to  do  this  the  patent  does  not  in- 
clude the  device.  Michigan  Cent.  R.  Co.  v. 
Consolidated  Car-Heating  Co.,  (C.  C.  A. 
1895)  67  Fed.  Rep.  i21. 

Identity  of  invention  necessary.  —  The  in- 
vention in  the  original  patent  and  in  the  re- 
issued patent  must  be  identical,  and  where 
the  reissued  patent  is  for  a  different  inven- 
tion it  is  void.  Eby  v.  King,  (1895)  158  U. 
8.  366;  Dunham  v.  Dennison  Mfg.  Co.,  (1^94) 
154  U.  S.  103;  Leggett  v.  Standard  Oil  Co., 
(1893)  149  U.  S.  287;  Flower  v.  Detroit, 
(1888)  127  U.  S.  563;  Cornell  v.  Weidner, 
(1888)  127  U.  S.  261;  Eames  v.  Andrews, 
(1887)  122  U.  S.  40;  Jordan  v,  Dobson,  (1870) 
2  Abb.  (U.  8.)  404;  Meyer  t?.  Good- 
year's  India  Rubber  Glove  Mfg.  Co.,  (1881) 
20  Blutchf.  (U.  S.)  91;  Washburn,  etc., 
Mfg.  Co.  V,  Haish,  (1880)  10  Biss.  (U. 
8.)  66;  Sickles  v,  Evans,  (1863)  2  Cliff. 
(U.  S.)  203;  O^eilly  t?.  Morse,  (1853)  15 
How.  (U.  S.)  62;  Stanley  i?.  Whipple, 
(1839)  2  McLean  (U.  S.)  36;  Wood-Paper 
Patent,  (1874)  23  Wall.  (U.  S.)  566;  Gill 
r.  Wells,  (1874)  22  Wall.  (U.  a)  1;  Sey- 
mour V.  Osborne,  (1870)  11  Wall.  (U.  S.) 
545;  Burr  V.  Duryee,  (1863)  1  Wall.  (U.  S.) 
574;  Lehigh  Valley  R.  Co.  t;.  Kearney,  (1895) 
158  U.  S.  461;  Topliff  t?.  Topliff,  (1892)  145 
U.  S.  156;  Oregon  Imp.  Co.  v.  Excelsior  Coal 
Ca,  (1889)  132  U.  S.  215;  Hurlburt  v.  Schil- 
linger,  (1889)  130  U.  S.  456;  Pattee  Plow  Co. 
V,  Kingman,  (1889)  129  U.  S.  299;  Hailes  r. 
Albany  Stove  Co.,  (1887)  123  U,  S.  682;  Par- 


ker, etc.,  Co.  V,  Yale  Clock  Co.,  (1887)  123  U. 
S.  87;  Worden  v.  Searls,  (1887)  121  U.  S.  14; 
Ives  V.  Sargent,  (1887)  119  U.  S.  652;  White 
V.  Dunbar,  (1886)  119  U.  S.  47;  Wollensak  v. 
Reiher,  (1885)  115  U.  S.  96;  Torrent  Arms 
Lumber  Co.  v.  Rodgers,  (1884)  112  U.  S.  669; 
Mahn  v.  Harwood,  (1884)  112  U.  S.  359;  Wing 
r.  Anthony,  (1882)  105  U.  S.  142;  Gosling 
V,  Roberts,  (1882)  106  U.  S.  423;  Moffitt  v. 
Rogers,  (1882)  106  U.  S.  423;  Johnson  v. 
Flushing,  etc.,  R.  Co.,  (1881)  106  U.  S.  539; 
Bantz  v.  Frantz,  (1881)  105  U.  S.  160;  Mat- 
thews V.  Boston  Mach.  Co.,  (1881)  105  U.  S. 
i54;  Heald  v.  Rice,  (1881)  104  U.  S.  737; 
James  v.  Campbell,  (1881)  104  U.  S.  356; 
Miller  v,  Bridgeport  Brass  Co.,  (1881)  104  U. 
S.  350;  Ball  r.  Langles,  (1880)  102  U.  S.  128; 
Bates  V,  Coe,  (1878)  98  U.  S.  39;  Giant 
Powder  Co.  v.  California  Powder  Works, 
(1878)  98  U.  S.  126;  Marsh  v.  Seymour, 
(1877)  97  U.  S.  348;  Russell  t?.  Dodge,  (1876) 
93  U.  S.  460;  Idealite  Co.  t;.  Protection  Light 
Co.,  (1900)  103  Fed.  Rep.  973;  Hart,  etc.,  Mfg. 
Co.  V.  Anchor  Electric  Co.,  (C.  C.  A.  1899)  92 
Fed.  Rep^  657;  Gaskill  t?.  Myers,  (C.  C.  A. 
1897)  81  Fed.  Rep.  854;  Carpenter  Straw- 
Sewing  Mach.  Co.  V.  Searle,  (C.  C.  A.  1894) 
60  Fed.  Rep.  82;  Peoria  Target  Co.  i?.  Cleve- 
land Target  Co.,  (1893)  16  U.  S.  App.  78; 
Johnston  v,  American  Heat  Insulating  Co., 
(1891)  48  Fed.  Rep.  446;  International  Terra 
Cotta  Lumber  Co.  v,  Maurer,  (1890)  44  Fed. 
Rep.  618;  Walker  v,  Terre  Haute;  (1890)  44 
Fed.  Rep.  70;  Adee  v.  Peck,  (1890)  42  Fed. 
Rep.  497;  Philadelphia  Novelty  Mfg.  Co.  v. 
Rouss,  (1889)  39  Fed.  Rep.  273;  Union  Paper- 
Bag  Mach.  Co.  V,  Waterbury,  (1889)  39  Fed. 
Rep.  389;  Hammerschlag  Mfg.  Co.  v.  Spalding, 
C1888)  35  Fed.  Rep.  67;  Ewart  Mfg.  Co.  v, 
Bridgeport  Malleable  Iron  Co.,  (1887)  31  Fed. 
Rep.  149;  Woodworth  v.  Stone,  (1845)  3 
Story  (U.  S.)  749,  30  Fed.  Cas.  No.  18,021; 
Wilson  V.  Singer,  (1860)  3  App.  C:k)m'r  Pat. 
334,  30  Fed.  Cas.  No.  17,835;  Tucker  t;. 
Tucker  Mfg.  Co.,  (1876)  4  Cliff.  (U.  S.)  397, 
24  Fed.  Cas.  No.  14,227;  Thomas  v.  Shoe 
Machinery  Mfg.  Co.,  (1878)  3  B.  &  A.  Pat. 
Cas.  557,  23  Fed.  Cas.  No.  13,911;  Stevens  v. 
Pritchard,  (1876)  4  Cliff.  (U.  S.)  417,  23  Fed. 
Cas.  No.  13,407;  Sloat  v.  Spring,  (1850)  22 
Fed.  Cas.  No.  12,948«;  Sickles  v.  Evans, 
(1863)  2  Fish.  Pat.  Cas.  417,  22  Fed.  Cas.  No. 
12,839;  Middletown  Tool  Co.  v.  Judd,  (1S67) 
3  Fish.  Pat.  Cas.  141,  17  Fed.  Cas.  No.  9,536; 
Judson  V.  Bradford,  (1878)  3  B.  &  A.  Pat.  Cas. 
639,  14  Fed.  Cas.  No.  7,564;  Gallahue  v.  But- 
terfield,  (1872)  10  Blatchf.  (U.  S.)  232,  9  Fed. 
Cas.  No.  5,198;  Ex  p.  Dyson,  (1860)  3  App. 
Com*r  Pat.  375,  8  Fed.  Cas.  No.  4,228;  Cahart 
V,  Austin,  (1865)  2  Cliff.  (U.  S.)  528,  4  Fed. 
Cas.  No.  2»288;  Carver  v.  Braintree  Mfg.  Co., 
(1843)  2  Story  (U.  S.)  432,  5  Fed.  Cas.  No. 
2,485;  Boomer  v.  United  Power  Press  Co., 
(1876)  13  Blatchf.  (U.  S.)  107,  3  Fed.  Cas. 
No.  1,638;  Aultman  v.  Holley,  (1873)  11 
Blatchf.  (U.  S.)  317,  2  Fed.  Cas.  No.  656; 
Bate  Refrigerating  Co.  v,  Toffey,  4  N.  J.  L.  J. 
72;  Broadnax  v.  Central  Stock  Yard  Co., 
3  N.  J.  L.  J.  336;  French  v.  Rogers,  (1861)  1 
Fish.  Pat.  Cas.  133,  9  Fed.  Cas.  No.  5,103. 

Diffexences  in  claima  and  descriptions. — 
Where    the    claims    and    description    of    the 
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two  patents  differ  it  is  not  a  necessity  in- 
consistent with  the  identity  of  the  inven- 
tions, as  the  correction  of  the  specifications 
and  claims  is  the  very  purpose  of  a  reissue*. 
Parham  i\  Auierican  Buttonhole,  etc.,  Mach. 
Co.,  (1871)  4  Fish.  Pat.  Cas.  468;  O'Reilly  t?. 
Morse,  (1853)  15  How.  ( U.  S.)  62;  Hag- 
genmacher  v.  Nelson,  (1898)  88  Fed.  Rep. 
486;  Pratt  v.  Lloyd,  (1889)  65  Fed.  Rep. 
800;  Battin  V.  Taggert,  (1854)  17  How. 
(U.  S.)  84;  Holmes  Burglar  Alarm  Tel. 
Co.  V.  Domestic  Tel.,  etc.,  Co.,  (1890)  42 
Fed.  Rep.  220;  Kerosene  Lamp  Co.  v.  Lit- 
tell,  1  N.  J.  L.  J.  195;  Stevens  v.  Pritchard. 
(1876)  4  Cliff.  (U.  S.)  417,  23  Fed.  Cas. 
No.  13,407;  Pearl  v.  Ocean  Mills,  (1877)  2 
B.  &  A.  Pat.  Cas.  469,  19  Fed.  Cas.  No. 
10,876;  Hussey  v.  McCormick,  (1859)  1 
Biss.  (U.  S.)  300.  12  Fed.  Cas.  No.  6,948; 
Crompton  v.  Belknap  Mills,  (1869)  3  Fish. 
Pat.  Cas.  530,  6  Fed.  Cas.  No.  3,406;  Cahart 
t?.  Austin,  (1865)  2  Cliff.  (U.  S.)  528,  4  Fed. 
Cas.  No.  2,288. 

The  commissioner  has  no  jurisdiction  to 
grant  a  reissue  unless  it  be  for  the  same 
invention  as  that  included  and  embodied  in 
the  original  patent.  Kellelier  v.  Darling, 
(1878)  3  B.  &  A.  Pat.  Cas.  438,  14  Fed.  Cas. 
No.  7,653. 

Identity  as  question  of  fact.  —  The  identity 
of  the  patents  described  in  the  original  and 
the  reissued  patent  is  a  question  of  fact  for 
the  jury  in  most  cases.  Battin  v.  Taggert, 
(1854)  17  How.  (U.  S.)  74;  Stimpson  r. 
West  Chester  R.  Co.,  (1846)  4  How.  (U.  S.) 
380;  Woodward  v.  Dinsmore,  (1870)  4  Fish. 
Pat.  Cas.  163,  30  Fed.  Cas.  No.  18,003; 
Heilner  v.  Battin,    (1850)    27  Pa.  St.  517. 

Identity  as  question  of  law.  —  When  the 
question  of  the  identity  of  the  inventions 
described  in  the  original  patent  and  in  the 
reissued  patent  can  be  determined  from  the 
face  of  tne  patents  by  comparison  it  is  a 
question  of  taw  for  the  court.  Sickles  v. 
Evans,  (1863)  2  Cliff.  (U.  S.)  203;  Seymour 
V.  Osborne,  (1870)  11  Wall.  (U.  S.)  644; 
Gage  V.  Herring,  (1882)  107  U.  S.  640; 
Heald  v.  Rice,  (1881)  104  U.  S.  737;  Metro- 
politan Washing-Mach.  Co.  v.  Providence 
Tool  Co.,  (1872)  Holmes  (U.  S.)  161,  17 
Fed.  Cas.  No.  9,507;  La  Baw  v,  Hawkins, 
(1874)  1  B.  &  A.  Pat.  Cas.  428,  14  Fed. 
Cas.  No.  7,960. 

Determination  of  identity.  —  Whether  the 
two  patents  described  identical  inventions  or 
not  is  to  be  determined  by  the  specifications 
and  descriptions  together  with  the  drawings 
or  models.  Seymour  v.  Osborne,  (1870)  11 
Wall.  (U.S.)  546;  Middletown  Tool  Co.  v. 
Judd,  (1867)  3  Fish.  Pat.  Cas.  141,  17 
Fed.  Cas.  No.  9,536;  Parham  v.  American 
Buttonhole,  etc..  JMach.  Co..  (1871)  4  Fish. 
Pat.  Cas.  468,  18  Fed.  Cas.  No.  10,713;  Ives 
V.  Sargent,   (1887)    119  V.  S.  652. 

Prima  facie  evidence  of  identity.  —  The 
identity  of  inventions  claimed  in  the  original 
and  rei«isued  patent  is  prima  facie  but  not 
conclusively  established  by  the  granting  of 
the  reissue.  0*Reillv  v.  Morse,  (1853)  15 
How.  (U.  S.)  62:  Klein  v.  Russell,  (1873) 
19  Wall.  (U.  S.)  433;  Alaska  Refrigerator 
Co.  r.  Wisconsin  Refri^rator  Co.,  ( 1891 ) 
47    Fed.    Rep.    324;    Stevens    v,    Pritchard, 


(1870)  4  Cliff.  (U.  S)  417,  23  Fed.  Caa.  So. 
13,407;  Sloat  v.  Spring,  (1860)  22  Fed.  Ca«. 
No.   12,948a;  Poppenhusen  r.   Falke,   (1861) 

2  Fish.  Pat.  Cas.  181,  19  Fed.  Cas.  No. 
11,279;  Middletown  Tool  Co.  v.  Judd.  (1867) 

3  l^ish.  Pat.  Cas.  141,  17  Fed.  Cas.  No. 
9,636;  Jordan  v.  Dobson,  (1870)  2  Abb. 
(U.  S.)  398,  13  Fed.  Cas.  No.  7,519;  Hussey 
V.  McCormick,  (1859)  1  Biss.  (U.  S.)  300, 
12  Fed.  Cas.  No.  6,948;  Forbes  v.  Barstov 
Stove  Co.,  (1864)  2  Cliff.  (U.  S.)  379.  9 
Fed.  Cas.  No.  4,923;  Bantz  v.  Elsas,  (1874) 

I  B.  &  A.  Pat.  Cas.  351,  2  Fed.  Caa.  No.  967; 
Andrews  v.  Wright,  (1878)  3  B.  A  A.  Pat 
Cas.  329,  1  Fed.  Cas.  No.  382;  Kerosene 
Lamp  Co.  v.  Littell,  1  N.  J.  L.  J.  195. 

Best  evidence  of  identity. — ^In  determining 
the  question  of  identity  the  specifications 
of  the  original  and  reissued  patents  are  the 
best  evidence.  Gill  v.  Wells,  (1874)  22 
Wall.  (U.  S.)  21;  Milligan,  etc..  Glue  Co.  R 
Upton,  (1874)  1  B.  &  A.  Pat.  Cas.  497,  17 
Fed.  Cas.  No.  9,607;  ^American  Diamond 
Rock  Boring  Co.  v.  Sheldon,  (1879)  17 
Blatchf.  (U.  S.)  208,  1  Fed.  Caa.  No.  296; 
Ball  17.  Langles,  (1880)  102  U.  S.  128; 
American  Nicolson  Pavement  Co.  v.  Eliza- 
beth, (1873)  6  Fish.  Pat.  Cas.  424,  1  Fed. 
Cas.  No.  311 ;  Broadnax  v.  Central  Stock 
Yard  Co.,  3  N.  J.  L.  J.  335;  Hoskin  r. 
Fisher,    (1888)    126  U.   S.   217. 

Original  patent  as  evidence  of  identity.— 
Where  the  question  is  one  of  identity  the 
original  patent  must  be  introduced  in  evi- 
dence. Eureka  Clothes  Wringing  Much.  Co. 
V.  Bailey  Washing,  etc.,  Mach.  Co.,   (1870J 

II  Wall.  (U.  S.)  488;  Or^on  Imp.  Co.  r. 
Excelsior  Coal  Co.,  (1889)  132  U.  S.  215; 
Clark  V.  Wooster,  (1886)  119  U.  S.  322: 
Bates  r.  Coe,  (1878)  98  U.  S.  31;  Smith  r. 
Goodyear  Dental  Vulcanite  Co.,  (1876)  93 
U.  S.  486;  Alaska  Refrigerator  Co.  v.  Wis- 
consin Refrigerator  Co.,  ( 1891 )  47  Fed.  Rep. 
324;  Doherty  r.  Haynes,  (1874)  4  Cliff. 
(U.  S.)    291,  7  Fed.  Cas.  No.  3,963. 

Neceasity  of  reissued  patent.  —  It  is  neces- 
sary for  a  reissue  that  the  patent  be  invalid 
or  inoperative,  and  a  reissue  will  not  be 
granted  merely  for  the  purpose  of  expanding 
the  claims.  Gill  v.  Wells,  (1874)  22  Wall. 
(U.  S.)  19;  Burr  t?.  Duryee.  (1863)  1  Wall 
(U.  S.)  577;  Eby  v.  King,  (1895)  158  U. 
S.  366;  Yale  Lock  Mfg.  Co.  v.  Berkshire 
Nat.  Bank,  (1890)  135  U.  S.  343;  Idealite 
Co.  V.  Protection  Light  Co.,  (1900)  103 
Fed.  Rep.  973;  Peoria  Target  Co.  c.  Clere- 
land  Target  Co.,  (C.  C.  A.  1893)  58  Fed. 
Rep.  227;  Brewster  v.  Shuler,  (1889)  37 
Fed.  Rep.  785;  Giant  Powder  Co.  r.  Cali- 
fornia Powder  Works,  (1875)  3  Sawy.  (U. 
S.)  448,  10  Fed.  Cas.  No.  6,379;  Huber  r. 
Nelson  Mfg.  Co.  (1893)  148  U.  S.  270; 
Topliff  t?.  Topliff,  (1892)  146  U.  S.  150; 
McMurray  v.  Mallory,  (1884)  111  U.  S.  97; 
Wing  V.  Anthony,  (1882)  106  U.  S.  142; 
James  v.  Campbell,   (1881)   104  U.  S.  336. 

But  to  justify  a  reissue  it  is  not  necessair 
that  the  patent  should  be  wholly  inoperatiTe 
or  invalid.  It  is  sufficient  if  it  fail  to  secure 
to  the  patentee  all  of  that  which  he  has 
invented  and  claimed.  Hobbs  r.  Beaeb. 
(1901)  180  U.  S.  384,  affirming  (C.  C.  A. 
1899)    92   Fed.   Rep.    146,   reversing   (1897 j 
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82  Fed.  Rep.  916;  Mahn  v.  Harwood,  (1884) 
112  U.  S.  354. 

For  aUtntory  defects  only.  —  Defects  aris- 
ing from  inadvertence,  accident,  or  mistake 
are  the  only  ones  authorized  to  be  cured  by 
a  reissue.  Jordan  v.  Dobson,  (1870)  2  Abb. 
(U.  S.)  404;  Gill  v.  Wells,  (1874)  22  Wall. 
<U.  S.)  29;  Eby  v.  King,  (1895)  158  U.  S. 
366;  Olin  V.  Timken,  (1894)  155  U.  S.  141; 
Huber  t;.  Nelson  Mfg.  Co.,  (1893)  148  U.  S. 
270;  Topliflf  v.  Topliff,  (1892)  146  U.  S.  156; 
Dobson  17.  Lees,  (1890)  137  U.  S.  258;  Yale 
Lock  Mfg.  O).  17.  Berkshire  Nat.  Bank, 
(1890)  136  U.  S.  342;  Yale  Lock  Mfg.  Co. 
V.  James,  (1888)  125  U.  S.  447;  Matthews 
V.  Ironclad  Mfg.  Co.,  (1888)  124  U.  S.  347; 
Parker,  etc,  Co.  17.  Yale  Clock  Co.,  (1887) 
123  U.  S.  87;  Coon  17.  Wilson,  (1885)  113 
U.  S.  268;  Mahn  17.  Harwood,  (1884)  112 
U.  S.  359;  McMurray  17.  Mallory,  (1884) 
111  U.  S.  97;  James  17.  Campbell,  (1881) 
104  U.  S.  356;  Miller  17.  Bridgeport  Brass 
Co.,  (1881)  104  U.  S.  350;  Swain  Turbine, 
etc.,  Co.  17.  Ladd,  (1880)  102  U.  S.  408; 
Russell  17.  Dodge,  (1876)  93  U.  S.  463;  Ameri- 
can Soda  Fountain  Co.  17.  Zwietusch,  1898)  53 
U.  S.  App.  723;  Peoria  Target  Co.  v.  Cl«ve- 
land  Target  Co.,  (1893)  16  U.  S.  App.  78; 
George  R,  Bidwell  Cycle  Co.  17.  Featherstone, 
(1893)  14  U.  S.  App.  632;  Cochran  i?.  Zim- 
inornian,  (1892)  53  Fed.  Rep.  801;  Brewster 
17.  Shuler,  (1889)  37  Fed.  ilep.  785;  Western 
Union  Tol.  Co.  v.  Baltimore,  etc.,  Tel.  Co., 
( l8^o)  ^5  Fr>d.  Rep.  30;  Stutz  v.  Armstrong, 
(1884)  20  Fed.  Rep.  813;  Sloat  v.  Spring, 
(1850)  22  Fed,  Cas.  No.  12,948a;  In  re 
Mcssinger,  (1898)  12  App.  Cas.  (D.  C.) 
532:  Newton  17.  Furst,  etc.,  Mfg.  Co.,  (1886) 
\]\}  U.  S.  373;  Jenkins  r.  Stetson,  (1887) 
•A2  Fed.  Rep.  398;  Child  17.  Adams,  (1854) 
1    Fish.  Pat.  Cas.   189. 

Rejected  claim.  —  There  is  no  room  for  the 
contention  thit  there  was  an  inadvertence, 
accident,  or  mistake  in  a  claim  in  an  original 
patent  when  it  is  clear  that  the  claim  of  the 
reissue  is  not  covered  by  the  original  patent, 
and  when  it  appears  that  before  the  issue 
of  the  latter  that  claim  was  passed  upon 
and  rejected,  was  withdrawn  and  erased,  and 
interference  was  dissolved  upon  a  condition 
of  the  amendment,  and  the  issue  of  the  orig- 
inal letters  was  predicated  upon  the  aban- 
donment. Dobson  r.  Lees,  (1890)  137  U.  S. 
258. 

Mistake  as  to  diaclaimer.  — "  Where  pat- 
entees obtain  their  patent  by  making  a  dis- 
claimer which  limits  its  scope  in  obedience 
to  a  requirement  of  the  patent  office,  they 
should  not  be  permitted  subsequently  to  say 
that  it  was  filed  by  mistake;  the  mistake 
being  that  they  understood  it  to  mean  some- 
thing different  from  what  the  examiner 
understood  it  to  mean.  Such  a  mistake  is 
not  a  bona  fide  one,  because  by  means  of  it 
they  deceived  the  patent  office  and  thereby 
obtained  the  issuance  of  the  patent.  •  •  * 
Under  such  circumstance  the  patentee  must 
be  presumed  to  have  intended  the  legal  con- 
sequences of  their  own  deliberate  act  upon 
the  good  faith  of  which  the  patent  ofliee 
issued  the  patent;  and  any  purpose,  intent, 
belief,  mental  reservation,  expectation,  or 
hope   that   the  disclaimer   meant   something 


different  from  what  tlio  i)atent  office  under- 
stood it  to  mean  and  its  language  imports, 
cannot  be  held  a  mistake  inadvertently  com- 
mitted which  may  be  corrected  by  a  re- 
issue." X^'estinghouse  Electric,  etc.,  Co.  17. 
Stanley  Electric  Mfg.  Co.,  (1902)  115  Fed. 
Kep.  810. 

Acts  of  attorney.  —  The  applicant  is  not 
permitted  to  treat  the  deliberate  acts  of 
his  attorney  as  the  result  of  inadvertence, 
accident,  or  mistake.  Dobson  17.  Lees,  (1890) 
137  U.  S.  258. 

An  intentional  or  fraudulent  defect  may 
not  be  remedied  by  a  reissue.  Jordan  17. 
Dobson,  (1870)  2  Abb.  (U.  S.)  404;  Gill  1?. 
Wells,  (1874)  22  Wall.  (U.  S.)  15;  Sloat  17. 
Spring,  ( 1850)  22  Fed.  Cas.  No.  12,948a. 

Error  in  oath  of  citizenship.  —  A  reissue 
may  not  be  granted  to  cure  an  error  in  the 
oath  of  citizenship.    Child  17.  Adams,  (1854) 

1  Fish.  Pat.  Cas.  189. 

An  error  of  the  patent  office,  not  due  to 
any  fault  of  the  patentee,  may  be  remedied 
by  a  reissue.  Grant  17.  Raymond,  (1832)  0 
Pet.  (U.  S.)  218:  Morey  17.  Lockwood,  (1868) 
8  Wall.  (U.  S.)  230. 

A  reissue  may  include  claims  abandoned, 
withdrawn,  or  disclaimed,  on  the  application 
for  the  original  patent,  by  reason  of  mistake 
or  error  of  the  patent  office.  Beedle  17.  Ben- 
nett, (1887)  12*2  U.  S.  71;  Eames  17.  An- 
drews, (1887)  122  U.  S.  40;  Yale  Lock  Mfg. 
Co.  17.  New  Haven  Sav.  Bank,  (1887)  32  Fed. 
Rep.  1C7;  ITussey  r.  Bradley,  (1863)  5 
Blatchf.  (U.  S.)  134,  12  Fed.  Cas.  No.  6,946; 
Hayden  17.  James,  (I860)  11  Fed.  Cas.  No. 
6,260;  American  Shoe-Tip  Co.  t?.  National 
Shoe-Toe  Protector  Co.,  (1877)  2  B.  &  A. 
Pat.  Cas.  551,  1  Fed.  Cas.  No.  317;  Hutchin- 
son V.  Everett,  (1887)  33  Fed.  Rep.  502;  Dun- 
bar 17.  Eastern  Slevating  Co.,  ( 1896)  75  Fed. 
Rep.  567. 

Enlargement  of  invention.  —  No  enlarge- 
ment of  the  invention  as  originally  intended 
to  be  claimed  may  he  allowed  in  a  specifica- 
tion upon  a  reissue.  Olin  17.  Timken,  (1894) 
155  U.  S.  141 ;  Dunham  v.  Dennison  Mfg.  Co., 
(1894)  154  U.  S.  103;  Huber  v.  Nelson  Mfg. 
Co.,  (1893)  148  U.  S.  270;  Freeman  v.  Asmus, 
(1892)  145  U.  S.  226;  Yale  Lock  Mfg.  Co. 
r.  Berkshire  Nat.  Bank,  (1890)  135  U.  S. 
342:  Prittee  Plow  Co.  17.  Kingman,  (1889) 
129  U.  S.  294;  Farmers'  Friend  Mfg.  Co.  17. 
Challenge  Corn-Planter  Co.,  (1888)  128  U.  S. 
50(J:  Drvfoos  r.  Wiese,  (1888)  124  U.  S.  32; 
Flower  v.  Detroit.  (1888)  127  U.  S.  563; 
Cornell  r.  Weidner,  (1888)  127  U.  S.  261; 
Worden  v.  Searles,  (1887)  121  U.  S.  14; 
Eames  r.  Andrews,  (1887)  122  U.  S.  40; 
Hartshorn  r.  Saginaw  Barrel  Co.,  (1887) 
119  U.  S.  664;  Giant  Powder  Co.  t7.  Califor- 
nia Vigorit  Powder  Co.,  (1880)  6  Sawy.  (U. 
S.)  508;  Carlton  V.  Bokee,  (1873)  17  Wall. 
(U.  S.)  463;  Seymour  v.  Osborne,  (1870)  11 
Wall.    (U.  S.)    545;   Case  17.  Brown,    (1864) 

2  Wall.  (U.  S.)  320:  Burr  17.  Duryee,  (1863) 
1  Wall.  (U.  S.)  531;  Leggett  V.  Standard 
Oil  Co.,  (1893)  149  U.  S.  287;  Topliff  i?. 
Topliff,  (1892)  145  U.  S.  156;  Clark  17. 
Wooster,  (1886)  119  U.  S.  322;  White  1?. 
Dunbar,  (1886)  119  U.  S.  47;  Cochrane  17. 
Badische  Anilin,  etc.,  Fabrik,  (1883)  111  U. 
S.  293 ;  Turner,  etc.,  Mfg.  Co.  v.  Dover  Stamp- 
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ing  Co.,  (1884)  111  U.  S.  319;  McMurray 
V.  Mallory,  (1884)  HI  U.  S.  97;  Clements 
V.  Odorless  Excavating  Apparatus  Co.,  (1884) 
109  U.  S.  641;  Gage  v.  Herring,  (1882)  107 
U.  S.  640;  Hoffheins  v.  Russell,  (1882)  107 
U.  S.  132;  Moffitt  V.  Rogers,  (1882)  106  U. 
S.  423;  Wing  v.  Anthony,  (1882)  106  U.  S. 
142;  Gosling  v.  Roberts,  (1882)  106  U.  S. 
39 :  Johnson  v.  Flushing,  etc.,  R.  Co.,  ( 1881 ) 
105  U.  S.  545;  Bantz  v,  Frantz,  (1881)  105 
U.  S.  165;  Matthews  v.  Boston  Mach.  Co., 
(1881)  105  U.  S.  54;  Miller  «?.  Bridgeport 
Brass  Co.,  (1881)  104  U.  S.  350;  James  v. 
Campbell,  (1881)  104  U.  S.  356;  Hopkins, 
etc.,  Mfg.  Co.  V.  Corbin,  (1880)  103  U.  S. 
786;  Swain  Turbine,  etc.,  Co.  v.  Ladd,  (1880) 
102  U.  S.  408;  Ball  v.  Langles,  (1880)  102 
U.  S.  128;  Giant  Powder  Co.  v.  California 
Powder  Works,  (1878)  98  U.  S.  126;  Chi- 
cago, etc.,  R.  Co.  V.  Sayles,  (1878)  97  U.  S. 
554;  Russell  17.  Dodge,  (1876)  93  U.  S.  463; 
Troy  Laundry  Machinery  Co.  v.  Adams  Laun- 
dry Machinery  Co.,  (1901)  112  Fed.  Rep. 
437;  Crown  Cork,  etc.,  Co.  v.  Aluminum 
Stopper  Co.,  (1900)  100  Fed.  Rep.  849; 
American  Soda  Fountain  Co.  v,  Zwietusch, 
(1898)  53  U.  S.  App.  723,  (C.  C.  A.  1898) 
85  Fed.  Rep.  968;  Gaskill  v.  Myers,  (C.  C.  A. 
1897)  81  Fed.  Rep.  864;  Pratt  v.  Lloyd, 
(1889)  65  Fed.  Rep.  800;  Westinghouse  v. 
New  York  Air-Brake  Co.,  (1893)  59  Fed. 
Rep.  581 ;  Feathers  tone  v.  George  R.  Bid  well 
Cycle  Co.,  (C.  C.  A.  1893)  57  Fed.  Rep.  631; 
Cochran  t?.  Zimmerman,  (1892)  53  Fed.  Rep. 
801 ;  American  Heat  Insulating  Co.  v.  Johns- 
ton, (C.  C.  A.  1892)  52  Fed.  Rep.  228;  Car- 
penter Straw-Sewing  Mach.  Co.  t?.  Searle, 
(1892)  52  Fed.  Rep.  809;  Johnston  t?.  Ameri- 
can Heat  Insulating  Co.,  (1891)  48  Fed.  Rep. 
446;   Whitcomb  t?.  Spring  Valley  Coal   Co., 

(1891)  47  Fed.  Rep.  652;  International  Terra 
Cotta  Lumber  Co.  v.  Maurer,  (1890)  44  Fed. 
Rep.  618;   Robbins  v.  Columbus  Watch  Co., 

(1892)  50  Fed.  Rep.  545;  Robbins  v.  Aurora 
Watch  Co.,  (1890)  43  Fed.  Rep.  526;  Union 
Paper-Bag  Mach.  Co.  v.  Waterbury,  (1889) 
39  Fed.  Rep.  389;  Philadelphia  Novelty  Mfg. 
Co.  V,  Rouss,  (1889)  39  Fed.  Rep.  273;  Yale, 
etc.,  Mfg.  Co.  V.  Consolidated  Time-Lock  CJo., 
(1889)  38  Fed.  Rep.  917;  Consolidated  Oil- 
Well  Packer  Co.  r.  Galey,  (1889)  38  Fed. 
Rep.  918;  Electrical  Accumulator  Ca  v.  Ju- 
lien  Electric  Co.,  (1889)  38  Fed.  Rep.  117; 
Putnam  v.  Keystone  Bottle  Stopper  Co., 
(1889)  38  Fed.  Rep.  234;  Maltby  v.  Graham, 
(1889)  37  Fed.  Rep.  689;  Hubel  t?.  Waldie, 
(1888)  35  Fed.  Rep.  414;  Jenkins  v.  Stet- 
son, (1887)  32  Fed.ilep.  398;  Yale  Lock  Mfg. 
Co.  V,  New  Haven  Sav.  Bank,  (1887)  32  Fed. 
Rep.  167;  Patent  Clothing  Co.  «?.  Glover, 
(1887)  31  Fed.  Rep.  816;  Torrant  r.  Duluth 
Lumber  Co.,  (1887)  30  Fed.  Rep.  830;  Dob- 
son  V.  Lees,  (1887)  30  Fed.  Rep.  625;  Stiles 
V.  Rice,  (1887)  29  Fed.  Rep.  445;  Curran  v, 
St.  Louis  Refrigerator,  etc.,  Co.,  (1886)  29 
Fed.  Rep.  320;  Electric  Gas-Lighting  Co.  v, 
Boston  Electric  Co.,  ( 1886)  29  Fed.  Rep.  455 ; 
U.  S.,  etc.,  Felting  Co.  v.  Haven,  (1875)  3 
Dill.  (U.  S.)  131,  28  Fed.  Cas.  No.  16,788; 
Swift  r.  Whisen,  (1867)  3  Fish.  Pat.  Cas. 
343,  23  Fed.  Cas.  No.  13,700;  Milligan,  etc.. 
Glue  Co.  V,  Upton,  (1874)  1  B.  &  A.  Pat.  Cas. 
497,  17  Fed.  Cas.  No.  9,607;  Knight  v.  Bal- 


timore, etc.,  R.  Co.,    (1840)   Taney   (U.   S.) 
106,  14  Fed.  Cas.  No.  7,882;  Kirby  v,  Dod^^ 
etc.,   Mfg.   Co.,    (1872)    10  Blatchf.    (U.   S.) 
307,    14   Fed.   Cas.   No.    7,838;    Hoffheins    r. 
Brandt,  (1867)  3  Fish.  Pat.  Cas.  218,  12  Fed. 
Cas.  No.  6,575;  Goodvear  t\  Providence  Rub- 
ber Co.,   (1864)   2  Cliff.   (U.  S.)  351,  10  F«J 
Cas.  No.  5,583;    Dyson  r.  Gambrill,    (1861, 
3  App.  Com'r  Pat.  472,  8  Fed.  Cas.  No.  4530: 
Draper  t;.  Wattles,  (1878)  3  B.  &  A.  Pat.  Caa. 
618,  7  Fed.  Cas.  No.  4,073;  Carew  r.  Boston 
Elastic  Fabric  Co.,    (1871)    3  Cliff.    (U.  S.) 
366,  6  Fed.  Cas.  No.  2,397;  Brown  r.  Selby, 
(1871)  2  Biss.   (U.  S.)  457,  4  Fed.  Cas.  No. 
2,030;  Gould  v.  Ballard,  1  N.  J.  L.  J.  185. 

If  the  amended  specification  does  not  en- 
large the  scope  of  the  patent  by  extending 
the  claim  so  as  to  cover  more  than  was  em- 
braced in  the  original,  and  thus  cause  the 
patent  to  include  an  invention  not  within  tbe 
original,  the  rights  of  the  public  are  not 
thereby  narrowed  and  the  case  is  within  tbe 
remedy  intended  by  the  statute.  Eames  r. 
Andrews,    (1887)    122   U.   S.   40. 

Enlargement  by  parol  evidence.  —  Tbe 
scope  and  nature  of  the  invention  cannot  be 
enlarged  by  parol  evidence  beyond  that  de- 
scribed, suggested,  or  indicated  in  the  orig- 
inal specilication  and  descriptions.  Cahart 
t;.  Austin,  (1865)  2  Cliff.  (U.  S.)  528,  4  Fed. 
Cas.  No.  2,288;  Seymour  v,  Osborne,  (1870) 
11  Wall.  (U.  S.)  516;  Sarven  r.  Hall,  (1872) 

9  Blatchf.  (U.  S.)  524,  21  Fed.  Cas.  Na 
12,369;  Milligan,  etc..  Glue  Co.  v.  Upton, 
(1874)  1  B.  &  A.  Pat.  Cas.  497,  17  Fed.  Cas. 
No.  9,607;  Giant  Powder  Co.  v.  California 
Powder  Works,  (1875)  3  Savpy.  (U.  S.)  448, 

10  Fed.  Cas.  No.  5,379. 
For  same  invention  only.  —  Claims  may  be 

broadened  in  a  reissue  only  where  it  can  be 
determined  by  the  original  specification  and 
description,  ^a wings  or  model,  that  the  reis- 
sue is  not  for  a  different  invention.  Electric 
Gas-Lighting  Co.  r.  Boston  Electric  Co., 
(1891)  139  U.  S.  481;  Tarr  v.  Webb,  (1872) 
10  Blatchf.  (U.  S.)  96;  Cahart  t?.  Austin, 
(1866)  2  Cliff.  (U.  S.)  636;  Battin  v,  Tag- 
gert,  (1864)  17  How.  (U.  S.)  74;  O'Reilly 
f7.  Morse,  (1853)  15  How.  (U.  S.)  62;  Gill 
V.  Wells,  (1874)  22  Wall.  (U.  S.)  32;  Sey- 
mour V.  Osborne,  (1870)  11  WaU.  (U.  S.) 
645;  Olin  v.  Timken,  (1894)  166  U.  S.  141: 
Huber  t?.  Nelson  Mfg.  Co.,  (1893)  148  C.  & 
270;  Howe  Mach.  Co.  v.  National  Needle  Co., 
(1890)  134  U.  S.  388;  Parker,  etc.,  Co.  r.  Yale 
Clock  Co.,  (1887)  123  U.  S.  87;  Eames  t?. 
Andrews,  (1887)  122  U.  S.  69;  White  i?. 
Dunbar,  (1886)  119  U.  S.  49;  Gardner  ©. 
Herz,  (1886)  118  U.  S.  180;  Moffitt  t?.  Rogers, 
(1882)  106  U.  S.  423;  Johnson  t?.  Flushing, 
etc.,  R,  Co.,  (1881)  106  U.  S.  646;  Russell  r. 
Dodge,  (1876)  93  U.  S.  463;  Gaskill  v.  Myerv, 
(1897)    48  U.   S.  App.  494;   Pratt  i-.  Uoyd, 

(1889)  66  Fed.  Rep.  800;  Westinghouse  v. 
New  York  Air-Brake  Co.,  (1893)  59  Fed. 
Rep.  581 ;  Carpenter  Straw-Sewing  Mach.  Co. 
V.  Searle,  (1892)  52  Fed.  Rep.  809;  Whit- 
oom  V.  Spring  Valley  Coal  Co.,  (1891)  47 
Fed.    Rep.    652;    Walker    t?.    Terre    Haute, 

(1890)  44  Fed.  Rep.  70;  Holmes  Burglar 
Alarm  Tel.  Co.  v.  Domestic  Tel.,  etc.,  Co, 
(1890)  42  Fed.  Rep.  220;  Dunham  r.  Denni- 
son    Mfg.    Co.,    (1889)    40    Fed.   Rep.    6$7; 
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Electrical  Accumulator  Co.  v,  Julien  Electric 
Co.,  (1889)  38  Fed.  Rep.  117;  Putnam  v. 
Keystone  Bottle  Stopper  Co.,  (1889)  38  Fed. 
Rep.  234;  Dobson  i*.  Lees,  (1887)  30  Fed. 
Rep.  625;  Parham  v.  American  Buttonhole, 
etc.,  Mach.  Co.,  (1871)  4  Fish.  Pat.  Cas. 
468;  Wells  v.  Gill,  (1873)  6  Fish.  Pat.  Cas. 
674,  29  Fed.  Cas.  No.  17,396 ;  Vogler  v.  Sem- 
ple,  (1877)  7  Biss.  (U.  S.)  382,  28  Fed.  Cas. 
No.  16,987;  Thomas  v.  Shoe  Machinery  Mfg. 
Co.,  (1878)  3  B.  &  A.  Pat.  Cas.  657,  23  Fed. 
Cas.  No.  13,911;  Tarr  v.  Webb,  (1872)  10 
Blatchf.  (U.  S.)  96,  23  Fed.  Cas.  No.  13,757; 
Swain  Turbine,  etc.,  Co.  t?.  Ladd,  (1877)  2 
B.  A  A.  Pat.  Cas.  488,  23  Fed.  Cas.  No. 
13,662:  Sickles  v.  Evans,  (1863)  2  Fish.  Pat. 
Caa.  417,  22  Fed.  Cas.  No.  12,839;  Sarven  v. 
Hall,  (1872)  9  Blatchf.  (U.  S.)  524,  21  Fed. 
Caa.  No.  12,369;  Morris  v.  Royer,  (1867)  3 
Fish.  Pat.  Cas.  176,  17  Fed.  Cas.  No.  9,835; 
Hoffheins  t?.  Brandt,  (1867)  3  Fish.  Pat.  Cas. 
218,  12  Fed.  Cas.  No.  6,575;  Milligan,  etc.. 
Glue  Co.  t?,  Upton,  (1874)  1  B.  &  A.  Pat.  Cas. 
497,  17  Fed.  Cas.  No.  9,607 ;  Lorillard  v.  Mc- 
Dowell, (1877)  2  B.  &  A.  Pat.  Cas.  531,  16 
Fed.  Cas.  No.  8,510;  Doughty  v.  West, 
(1869)  6  Blatchf.  (U.  S.)  429,  7  Fed.  Cas. 
No.  4,028;  Carew  v.  Boston  Elastic  Fabric 
Co.,  (1871)  3  Cliflf.  (U.  S.)  356,  5  Fed.  Cas. 
No.  2,397;  Calkins  v.  Bertraud,  (1875)  6 
Bias.  (U.  S.)  494,  4  Fed.  Cas.  No.  2,317; 
Bantz  17.  Elsas,  (1874)  1  B.  &  A.  Pat.  Cas. 
351,  2  Fed.  Cas.  No.  967 ;  Albright  v.  Cellu- 
loid Harness-Trimming  Co.,  (1877)  2  B.  &  A. 
Pat.  Cas.  629,  1  Fed.  Cas.  No.  147;  Abbe  v, 
Clark,  (1878)  3  B.  &  A.  Pat.  Cas.  211,  1  Fed. 
Cas.  No.  5;  Kerosene  Lamp  Co.  v,  Littell,  1 
N.  J.  L.  J.  195. 

Broadened  claims.  —  Where  the  invention 
which  is  intended  to  be  claimed  is  not  cov- 
ered by  the  claims,  a  reissue  of  the  patent 
with  broadened  claims  may  be  had.  Parham 
V.  American  Buttonhole,  etc.,  Mach.  Co., 
(1871)  4  Fish.  Pat.  Cas.  468;  Battin  v.  Tag- 
gert,  (1854)  17  How.  (U.  S.)  74;  Seymour  v, 
Oabome,  (1870)  11  Wall.  (U.  S.)  544;  Miller 
t7.  Eagle  Mfg.  Co.,  (1894)  151  U.  S.  199;  Top- 
liflf  V.  Topliflf,  (1892)  145  U.  S.  156;  Flower 
V,  Detroit,  (1888)  127  U.  S.  563;  Eames  v. 
Andrews,  (1887)  122  U.  S.  69;  Brown  r.  Davis, 
(1886)  116  U.  S.  237;  Mahn  v.  Harwood, 
(1884)  112  U.  S.  354;  James  v.  Campbell, 
(1881)  104  U.  S.  371;  Merrill  i?.  Yeo- 
mans,  (1876)  94  U.  S.  568;  Peoria  Target  Co. 
V.  Cneveland  Target  Co.,  (1890)  43  Fed.  Rep. 
922;  Holmes  Burglar  Alarm  Tel.  Co.  v.  Do- 
mestic Tel.,  etc.,  Co.,  (1890)  42  Fed.  Rep.  220; 
Huber  v,  N.  O.  Nelson  Mfg.  Co.,  (1889)  38 
Fed.  Rep.  830;  Hutchinson  v.  Everett,  (1887) 
33  Fed.  Rep.  502;  Western  Union  Tel.  (Do.  v. 
Baltimore,  etc.,  Tel.  Co.,  (1885)  25  Fed.  Rep. 
30;  Stutz  V,  Armstrong,  (1884)  20  Fed.  Rep. 
843;  Woodward  v.  Dinsmore,  (1870)  4  Fish. 
Pat.  Cas,  163,  30  Fed.  Cas.  No.  18,003;  Morse, 
etc.,  Tel.  Case,  (1851)  9  West.  L.  J.  106,  17 
Fed.  Cas.  No.  9,861;  Dorsey  Harvester  Re- 
volving-Rake Co.  V.  Marsh,  (1873)  6  Fish. 
Pat.  Cas.  387,  7  Fed.  Cas.  No.  4,014;  E^j;  p. 
Ball,  (1860)  3  App.  Com'r  Pat.  328,  2  Fed. 
Caa.  No.  810. 

Right  to  restrict  or  enlarge  claim.  —  On  a 
reissue  a  patentee  has  the  right  to  restrict  or 


enlarge  his  claim  so  as  to  give  it  validity  and 
to  effectuate  his  invention.  Battin  t;.  Tag- 
gert,  (1854)  17  How.  (U.  S.)  74;  Wilson  v. 
Coon,   (1880)   6  Fed.  Rep.  611. 

Patent  enlarged  to  correct  mistakes.  —  The 
statute  does  not  allow  the  patentee  to  claim 
everything  which  might  have  been  patented 
under  the  original  patent  in  a  reissue.  A 
patent  may  be  enlarged,  but  only  to  allow  the 
correction  of  mistakes  inadvertently  com- 
mitted; but  this  is  the  exception  and  not  the 
rule.  Kells  v.  McKenzie,  (1881)  9  Fed.  Rep. 
284. 

A  patent  for  an  invention  "  cannot  be  law- 
fully reissued  for  the  mere  purpose  of  en- 
larging the  claim,  unless  there  has  been  a 
clear  mistake,  inadvertently  committed,  in 
the  wording  of  the  claim."  Coon  v.  Wilson, 
(1885)  113  U.  S.  277;  Miller  v.  Bridgeport 
Brass  Co.,  (1881)  104  U.  S.  365;  Huber  v.  N. 
O.  Nelson  Mfg.  Co.,  (1889)  38  Fed.  Rep.  830. 

New  matter  may  not  be  introduced  into  the 
specifications  of  a  reissued  patent.  Hoskin 
V.  Fisher,  (1888)  125  U.  S.  217;  Ives  v.  Sar- 
gent,   (1887)    119  U.  S.   652;     Gill  v.   Wells, 

(1874)  22  Wall.  (U.  S.)  19;  Olin  v.  Timken, 
(1894)  155  U.  S.  141;  Huber  t?.  Nelson  Mfg. 
Co.,  (1893)  148  U.  S.  270;  Freeman  v,  Asmus, 
(1892)  145  U.  S.  226;  Flower  t?.  Detroit, 
(1888)  127  U.  S.  563;  Parker,  etc.,  Co.  v.  Yale 
Clock  Co.,  (1887)  123  U.  S.  87;  Hartshorn  V. 
Saginaw  Barrel  Co.,  (1887)  119  U.  S.  064; 
Gardner  v.  Herz,  (1886)  118  U.  S.  180;  Hoff- 
heins V.  Russell,  (1882)  107  U.  S.  132;  Gos- 
ling t7.  Roberts,  (1882)  106  U.  S.  39;  Bautz 
V.  Frantz,  (1881)  105  U.  S.  160;  James  v. 
Campbell,  (1881)  104  U.  S.  356;  Ball  v. 
Langles,  (1880)  102  U.  S.  128;  Giant  Powder 
Co.  V.  California  Powder  Works,  (1878)  98 
U.  S.  126;  U.  S.,  etc.,  Felting  Co.  v.  Haven, 

(1875)  3  Dill.  (U.  S.)  131,  28  Fed.  Cas.  No. 
16,788;  Kerosene  Lamp  Co.  v.  Littell,  1  N.  J. 
L.  J.  195;  Brooks  v.  Fiske,  (1853)  15  How. 
(U.  S.)  212;  Kelleher  v.  Darling,  (1878)  3  B. 
&  A.  Pat.  Cas.  438,  14  Fed.  Cas.  No.  7,653. 

New  matter  omitted  by  mistake.  —  The 
specifications  may  be  corrected  to  add  new 
matter  or  correct  defects  when  such  new  mat- 
ter has  been  omitted  or  defects  caused  by  in- 
advertence, accident,  or  mistake.  Gill  v. 
Wells,  (1874)  22  Wall.  (U.  S.)  15;  Seymour 
V.  Osborne,  (1870)  11  Wall.  (U.  S.)  544; 
Eames  v.  Andrews,  (1887)  122  U.  S.  40;  Put- 
nam V.  Keystone  Bottle  Stopper  Co.,  (1889) 
38  Fed.  Rep.  234;  Milligan,  etc.,  Glue  Co.  v. 
Upton,  (1874)  1  B.  &  A.  Pat.  Cas.  497,  17  Fed. 
Cas.  No.  9,607;  Kearney  v.  Lehigh  Valley  R. 
Co.,  (1887)  32  Fed.  Rep.  320. 

Upon  satisfactory  proof,  where  there  is 
neither  model  nor  drawing,  a  reissue  may  be 
granted  containing  new  matter,  shown  to  be 
a  part  of  the  original  invention  and  omitted 
from  the  specifications  by  accident,  inadvert- 
ence, or  mistake.  Giant  Powder  Co.  v.  Cali- 
fornia Powder  W^orks,  (1878)  98  U.  S.  136. 

Claims  too  broad.  —  Claims  which  include 
matter  to  which  the  patentee  had  no  right 
to  a  patent  may  be  narrowed  in  a  reissue. 
Battin  v.  Taggert,  (1854)  17  How.  (U.  S.)  84; 
Gill  v.  Wells,  (1874)  22  Wall.  (U.  S.)  15;  Sey- 
mour V.  Osborne,  (1870)  11  Wall.  (U.  S.)  545; 
Burr  V.  Duryee,  (1863)   1  Wall.   (U.  S.)  575; 
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Miller  v.  Bridgeport  Brass  Co.,  (1881)  104  U. 
S.  353;  Parham  v.  American  Buttonhole,  etc., 
Mach.  Co.,  (1871)  4  Fish.  Pat.  Cas.  468;  Giant 
Powder  Co.  v.  California  Powder  Works, 
(1876)  3  Sawy.  (U.  S.)  448,  10  Fed.  Cas.  No. 
6,379. 

Excessive  claims  are,  in  most  instances, 
cured  by  disclaimer  rather  than  by  a  reis- 
sue.   Russell  V.  Dodge,  (1876)  93  U.  S.  463. 

Abandonment  of  anticipated  claims.  —  It 
is  incompetent  for  a  patentee  to  abandon  an- 
ticipated claims  in  toto  and  reconstruct  his 
patent  upon  a  diflferent  theory  in  order  to 
make  it  salable  or  to  hold  as  infringers  other 
manufacturers  who  in  the  meantime  had  en- 
tered the  field  relying  upon  his  original  pat- 
ent as  representing  what  he  claimed  to  have 
invented.     Eby  v.  King,  (1895)  158  U.  S.  366. 

Claim  limited  by  amendment.  —  ^liere  the 
patent  office  has  limited  a  claim  by  amend- 
ments it  may  not  afterwards  be  broadened 
by  a  reissue.  Shepard  v.  Carrigan,  (1886)  116 
U.  S.  693;  Pfenninger  v.  Heubner,  (1900)  99 
Fed.  Rep.  440. 

Claims  rejected  or  abandoned.  —  A  reissued 
patent  will  be  declared  void  where  it  contains 
claims  which  have  been  rejected  and  the  pat- 
entee acquiesced  in  such  objection  in  order  to 
obtain  his  patent,  or  where  he  has  formerly 
abandoned  or  disclaimed  such  claims.  Cor  bin 
Cabinet  Lock  Co.  v.  Eagle  Lock  Co.,  (1893) 
160  U.  S.  38;  Dobson  v.  Lees,  (1800)  137  U. 
S.  268;  Yale  Lock  Mfg.  Co.  v.  Berkshire  Nat. 
Bank,  (1890)  135  U.  S.  342;  Crawford  v.  Hey- 
singer,  (1887)  123  U.  S.  589;  Shepard  r.  Car- 
rigan, (1886)  116  U.  S.  593;  Beecher  Mfg.  Co. 
V.  Atwater  Mfg.  Co.,  (1885)  114  U.  S.  523; 
Goodyear  Dental  Vulcanite  Co.  v.  Davis, 
(1880)  102  U.  S.  228;  Leggett  v.  Avery, 
(1880)  101  U.  S.  256;  Pfenninger  t?.  Heubner, 
(1900)  99  Fed.  Rep.  440;  McCormick  Harvest- 
ing Mach.  Co.  V.  Aultman,  (1893)  58  Fed.  Rep. 
773;  Peoria  Target  Co.  v.  Cleveland  Target 
Co.,  (1891)  47  Fed.  Rep.  728;  Union  Paper 
Bag  Mach.  Co.  v.  Waterbury,  (1889)  39  Fed. 
Rep.  389;  Ruber  v.  N.  O.  Nelson  Mfg.  Co., 
(1889)  38  Fed.  Rep.  830;  Wicks  v.  Stevens, 
(1876)  2  Woods  (U.  S.)  310,  29  Fed.  Cas.  No. 
17,616;  In  re  Denton,  (1898)  12  App.  Cas. 
(D.  C.)  504. 

Matter  intentionally  omitted.  —  A  reissue 
is  an  amendment  and  cannot  be  allowed  un- 
less the  imperfections  in  the  original  patent 
arose  without  fraud  and  from  inadvertence, 
accident,  or  mistake;  hence  the  reissue  can- 
not be  permitted  to  enlarge  the  claims  of  the 
oricrinal  patent  by  including  matter  once  in- 
tentionally omitted.  Acquiescence  in  the  re- 
jection of  a  claim,  its  withdrawal  by  amend- 
ment, either  to  save  the  application  oi*  to 
escape  an  interference,  the  acceptance  of  a 
patent  containing  limitations  imposed  bv  the 
patent  office  which  narrow  the  scope  of  the 
invention  as  at  first  described  and  claimed, 
are  instances  of  such  omission.  Dobson  v. 
Lees,  (1890)  137  U.  R.  258:  Yale  Lock  Mfg. 
Co.  V.  Berkshire  Nat.  Bank.  (1800)  135  U.  S. 
342:  Poemer  v.  Peddie,  (IPSO)  1.S2  TT.  S.  ^]^; 
Shepard  v.  Carrioran,  (1886)  116  U.  S.  .^03; 
Union  Metallic  Cartridsre  Co.  t\  U.  S.  Cart- 
ridere  Co.,  (1884)  112  U.  S.  624. 

Effect  of  failure  to  describe  and  claim. — 


The  failure  to  describe  and  claim  matter  in 
the  original  dedicates  such  matter  to  the  pub- 
lic and  it  cannot  be  claimed  in  a  reissue. 
Deering  v.  Winona  Harvester  Works,  (1894) 
156  U.  &  286;  Yale  Lock  Mfg.  Co.  v.  Berk- 
shire Nat.  Bank,  (1890)  135  U.  S.  342;  Par- 
ker, etc.,  Co.  V.  Yale  Clock  Co.,  (1887)  123  U. 
S.  87;  Eames  v.  Andrews,  (1887)  122  U.  S. 
69;  Miller  v.  Bridgeport  Brass  Co.,  (1881)  104 
U.  S.  360;  Leggett  V.  Avery,  (1880)  101  U.  & 
256;  Huber  t?.  N.  O.  Nelson  Mfg.  Co.,  (1889) 
38  Fed.  Rep.  830. 

Original  claims  in  reissue. — The  fact  that 
new  claims  in  a  reissued  patent  are  invalid 
does  not  invalidate  the  original  claims  re- 
peated and  stated  separately  in  a  reissued 
patent  Leggett  v.  Standard  Oil  Co.,  (1893) 
149  U.  S.  287;  Gage  v.  Herring,  (1882)  107 
U.  S.  640;  Torrant  v.  Duluth  Lumber  Co., 
(1887)  30  Fed.  Rep.  830;  Cahart  v.  Austin, 
(1866)  2  Ciiflf.  (U.  S.)  628,  4  Fed.  Caa  No. 
2,288;  Fetter  t?.  Newhall,  (1883)  1?  Fed.  Kep. 
841. 

Parts  described  and  not  claimed  in  origiiial. 
—  What  is  described  and  shown  in  the  orig- 
inal specification  and  drawings  is  not  neces- 
sarily to  be  regarded  as  so  dedicated  to  the 
public  that  if  not  claimed  in  the  orisiinal  it 
cannot  be  claimed  in  a  reissue.  Selden  v. 
Stockwell  Self-Lighting  Gas-Bumer  Co, 
(1881)  9  Fed.  Rep.  390. 

The  insertion  in  a  reissued  patent  of  claimi 
for  inventions  which  were  described,  but 
which  the  patentee  neither  claimed  nor  in- 
tended to  claim  or  to  protect  by  the  original 
patent,  is  unauthorized  by  the  Acts  of  Con- 
gress, and  such  claims  are  void.  Ide  17.  Tror- 
light,  etc..  Carpet  Co.,  (C.  G  A.  1902)  115 
Fed.  Rep.  137. 

Combination  not  claimed  in  originaL  — 
Where  the  failure  to  claim  a  particular  com- 
bination not  claimed  in  the  original  patent 
but  claimed  in  the  reissue  was  not  due  to 
inadvertence  or  mistake  and  was  accom- 
panied witli  full  knowledge  of  all  the  ma- 
terial facts,  it  amounts  to  an  abandonment 
of  that  particular  combination  to  Uie  public 
Huber  v.  Nelson  Mfg.  Co.,  (1893)  148  U.  8. 
270. 

Number  of  parts  of  combination.  —  A  reis- 
sue for  a  greater  or  less  number  of  parta 
than  claimed  in  an  original  combination 
claim  is  not  for  the  same  invention,  and, 
therefore,  void.  Corbin  Cabinet  Lock  Co.  r. 
Eagle  Lock  Co.,  (1893)  150  U.  S.  38;  Huber 
V.  Nelson  Mfg.  Co.,  (1893)  148  U.  S.  270; 
Electric  Gas-Lisrhting  Co.  t?.  Boston  Electric 
Co..  (1891)  139  U.  S.  481:  Pattee  Plow  Co. 
V.  Kingman,  (1889)  129  U.  S.  294;  Newton 
V.  Furst.  etc..  Mfcj.  Co.,  (1886)  119  U.  S. 
373;  Gage  v.  Herring,  (1882)  107  U.  S.  640; 
INfntthowa  r.  Boston  Mnch.  Co.,  (1881)  105 
U.  S.  54:  Johnson  v.  Flushing,  etc.,  R.  Co., 
(188n  105  U.  S.  539;  Featherstone  v. 
Georire  R.  Bidwell  Cvole  Co.,  (C.  C.  A.  1893) 
57  Fed.  Rep.  631 ;  Brewster  v.  Shuler,  (1889) 
.?7  Fed.  Rpn.  785:  Jenkins  v.  Stetson,  (1887) 
82  Fpd.  Ren  398:  Stiles  r.  Bice.  (1887)  29 
Fed.  Pep.  445.  Contra,  Parham  v.  American 
Buttonhole,  etc..  Mach.  Co.,  (1871)  4  Pish.  Pit. 
Cas.  468,  18  Fed.  Cas.  No.  10,713;  Herring  P. 
Nelson,    (1877)    14  Blatchf.    (U.  S.)   29.3,12 
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Fed.  Cas.  No.  6,424;  Christman  v.  Rumsev, 
(1879)  17  Blatchf.  (U.  S.)  148,  5  Fed.  Cas.  No. 
2,704. 

Parts  of  combination  claimed  separately. 
—  Where  the  elements  of  an  original  com- 
bination claim  are  claimed  separately  in  a 
reissue  and  not  as  a  combination,  the  re- 
issue is  a  combination  of  different  or  new 
elements  and,  therefore,  voic^.  Bantz  v. 
Frantz,  (1881)  106  U.  S.  160;  Matthews  v. 
Boston  Mach.  Co.,  (1881)  105  U.  S.  54; 
Archer  v.  Amd,  (1887)  31  Fed.  Rep.  475; 
O'Brien  Bros,  Mfg.  Co.  t?.  Peoria  Plow  Co., 
(1888)  34  Fed.  Rep.  786;  Carpenter  Straw- 
Sewing  Mach.  Co.  t?.  Searle,  (1892)  52  Fed. 
Rep.  809;  Hubel  v.  Dick,  (1880)  28  Fed. 
Rep.  132;  Ex  p.  Ball,  (1860)  3  App.  Com'r 
Pat.  328,  2  Fed.  Cas.  No.  810. 

Sub-combinations  of  an  original  combina- 
tion claim  may  be  claimed  on  a  reissue. 
Jenkins  t?.  Stetson,  (1887)  32  Fed.  Rep.  308; 
Stevens  v,  Pritchard,  (1876)  4  Cliff.  (U.  S.) 
417,  23  Fed.  Cas.  No.  13,407;  Pearl  v.  Ocean 
Mills,  (1877)  2  B.  &  A.  Pat.  Cas.  469,  19 
Fed.  Cas.  No.  10,876. 

S£Eect  of  omission  from  reissue.  —  A  part 
of  an  original  invention  may  always  be 
dedicated  to  the  public  by  the  patentee  by 
omitting  such  from  a  reissued  patent.  Par- 
ham  r.  American  Buttonhole,  etc.,  Mach. 
Co,,  (1871)  4  Fish.  Pat.  Cas.  474;  Carver 
V.  Braintree  Mfg.  Co.,  (1843)  2  Story  (U. 
8.)  432,  5  Fed.  Cas.  No.  2,485;  Crompton  v. 
Belknap  Mills,  (1869)  3  Fish.  Pat.  Cas.  636, 
30  Fed.  Cas.  No.  18,285;  Knight  v.  Balti- 
more, etc.,  R.  Co.,  (1840)  Taney  (U.  S.) 
106,  14  Fed.  Cas.  No.  7,882;  Gould  v.  Bill- 
iard. (1878)  3  B.  &  A.  Pat.  Cas.  324,  10 
Fed.  Cas.  No.  5,635;  Dorsey  Harvester  Re- 
volving-Rake Co.  V,  Marsh,  (1873)  6  Fish. 
Pat.  Cas.  387,  7  Fed.  Cas.  No.  4,014;  Chicago 
Fruit  House  Co.  v,  Busch,  (1871)  2  Biss. 
(U.  S.)  472,  5  Fed.  Cas.  No.  2,669;  Albright 
t?.  Celluloid  Harness  Trimming  Co.,  (1877) 
2  B.  &  A.  Pat.  Cas.  629,  1  Fed.  Cas.  No. 
147 ;  Gould  t?.  Ballard,  1  N.  J.  L.  J.  185. 

Insufficient  description.  —  Where  the  de- 
scription of  the  invention  is  insufficient  a 
reissue  with  a  corrected  specification  may  be 
granted.  Hobbs  v.  Beach,  (1901)  180  U.  S. 
383;  Topliff  V.  Topliff,  (1892)  145  U.  S. 
156;  Eames  V.  Andrews,  (1887)  122  U.  S. 
69;  Seymour  v.  Osborne,  (1870)  Ml  Wall. 
(U.  S-)  545;  Battin  v.  Taggert,  (1854)  17 
How.  (U.  S.)  74;  O'Reilly  v.  Morse,  (1853) 
15  How.  (U.  S.)  112;  Russell  v.  Dodge, 
(1876)  93  U.  S.  463;  Holmes'  Burglar 
Alarm  Tel.  Co.  v.  Domestic  Tel.,  etc.,  Co., 
(1890)  42  Fed.  Rep.  200;  Smith  i\  Pearce, 
(1840)  2  McLean  (U.  S.)  176,  22  Fed.  Cas. 
No.  13,089. 

ETToneous  description.  —  A  patentee  may, 
in  the  description  and  claim  in  his  original 
patent,  erroneously  set  forth  as  his  idea  of 
his  invention,  something  far  short  of  his 
real  invention,  yet  his  real  invention  may 
be  fully  described  and  shown  in  the  draw- 
ings and  model.  Such  a  casu  is  a  proper  one 
for  a  reissue.  Wilson  v.  Coon,  (1880)  6 
Fed.   Rep.   611. 

Amendment  of  model  or  drawing. — 
Neither  the  model  nor  drawing  of  a  ma- 
chine   patent    may    be    amended    except    by 
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each  other.  Gill  r.  Wells.  (1874)  22  Wall. 
(U.  S.)  1;  Flower  t?.  Detroit,  (1888)  127 
U.  S.  563;  Kelleher  r.  Darling,  (1878)  3 
B.  &  A.  Pat.  Cas.  438,  14  Fed.  Cas.  No 
7,653. 

A  process  or  product  of  the  machine  can- 
not be  claimed  in  a  reissued  patent  for  the 
invention  of  the  machine.  Leggett  t?.  Stand- 
ard Oil  Co.,  (1893)  149  U.  S.  287;  Eachus 
17.  Broomall,  (1885)  115  U.  S.  429;  Wing 
V.  Anthony,  (1882)  106  U.  S.  142;  James  t?. 
Campbell,  (1881)  104  U.  S.  356;  Heald 
V.  Rice,  (1881)  104  U.  S.  737;  Eastern 
Paper-Bag  Co.  v.  Standard  Paper- Bag  Co., 
(1887)  30  Fed.  Rep.  65;  Kelleher  v.  Darling, 
(1878)  3  B.  &  A.  Pat.  Cas.  438,  14  Fed. 
Cas.  No.  7,653;  Giant  Powder  Co.  v.  Cali- 
fornia Powder  Works,   (1878)    98  U.  S.  126. 

Reissue  for  machine,  its  product,  and 
process.  —  W^here  the  invention  of  a  machine 
is  so  closeh'  related  to  the  invention  of  a 
process  or  product  of  that  machine  that  the 
invention  of  one  involves  the  invention  of 
the  other,  a  failure  to  claim  all  may  be 
cured  bv  a  reissue.  Miller  v.  Eagle  Mfg. 
Co.,  (1894)  151  U.  S.  199;  Giant  Powder 
Co.  V,  California  Powder  Works,  (1878)  98 
U.  S.  126;  Merrill  v.  Yeomans,  (1876)  94 
U.  S.  568;  Tucker  v.  Burditt,  (1879)  4 
B.  &  A.  Pat.  Cas.  569,  24  Fed.  Cas.  No. 
14,216;  Goodyear  r.  Wait,  (1867)  5  Blatchf. 
(U.  S.)    468,   10  Fed.  Cas.  No.  5,587. 

An  equivalent  generally  may  not  be  sub- 
stituted in  a  reissue.  Gill  v.  Wells,  (1874) 
22  Wall.   (U.  S.)   1. 

W^hen  the  court  can  decide  as  a  matter 
of  law  that  an  equivalent  substituted  was 
in  fact  such,  and  well  known  as  such,  at  the 
date  of  the  patent,  such  substitution  is  per- 
missible, and  onlv  then.  Gill  v.  Wells, 
(1874)  22  Wall.  (U.  S.)  29;  Yale  Lock  Mfg. 
Co.  17.  New  Haven  Sav.  Bank,  (1887)  32 
Fed.  Rep.   167. 

But  in  Sloat  17.  Spring,  (1850)  22  Fed. 
Cas.  No.  12,948a;  Ex  p.  Dietz,  (1860)  3 
App.  Com*r  Pat.  358,  7  Fed.  Cas.  No.  3,902: 
Decker  v.  Grote,  (1873)  10  Blatchf.  (U.  S.) 
331,  7  Fed.  Cas.  No.  3,726,  it  was  held  that 
mere  matters  of  mechanical  adaptation  or 
mechanical  equivalents  may  be  included  in 
a  reissue. 

Separate  patents.  —  It  is  within  the  dis- 
cretion of  the  commissioner  to  cause  several 
patents  to  be  issued  for  distinct  and  sep- 
arate parts  of  the  thing  patented  upon  the 
demand  of  the  applicant.  Seymour  v.  Os- 
borne, (1870)  11  Wall.  (U.  S.)  616;  Bennett 
17.  Fowler.  (1809)  8  Wall.  (U.  8.)  445; 
Wheeler  v.  McCormick,  (1873)  11  Blatchf. 
(U.  S.)  334,  29  Fed.  Cas.  No.  17,499;  Wheeler 
t?.  Clipper  Mower,  etc.,  Co.,  (1872)  10  Blatchf. 
(U.  S.)  181,  29  Fed.  Cas.  No.  17,493;  Ex  p. 
Solden,  (1861)  6  Pittsb.  Leg,  J.  (Pa.)  18, 
21  Fed.  Cas.  No.  12,638;  Goodyear  v.  Prov- 
idence Rubber  Co.,  (1864)  2  Cliff.  (U.  S.) 
351,  10  Fed.  Cas.  No.  5,583;  Giant  Powder 
Co.  17.  California  Powder  Works,  (1875)  3 
Sawy.  (U.  S.)  448,  10  Fed.  Cas.  No.  5,379. 

Process  and  product.  —  In  a  reissue  patents 
may  be  issued  separately,  for  a  process  and 
its  product.  Tucker  v.  Burditt,  (1879)  4 
B.  &  A.  Pat.  Cas.  569,  24  Fed.  Cas.  No. 
11,216;  Goodyear  v.  Wait,   (1867)   5  Blatchf. 
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(U.  a)  408,  10  Fed.  Cas.  No.  5,687;  Ba- 
dische  Anilin,  etc.,  Fabrik  v,  Hamilton  Mfg. 
Co.,  (1878)  3  B.  &  A.  Pat.  Caa.  236,  2  Fed. 
Caa.  No.  721. 

Divided  reissue  —  how  treated.  —  Where 
reissues  are  divided  they  are  to  be  treated 
as  the  several  daima  of  the  single  patent. 
Pennsylvania  Salt  Mfg.  Co.  t'.  Thomas, 
(1871)  5  Fish.  Pat.  Cas.  148,  19  Fed.  Cas. 
No.  10.956;  International  Terra  Cotta  Lum- 
ber Co.  f.  Maurer,  (1890)  44  Fed.  Rep.  618. 

Requisites  to  validity.  —  The  same  req- 
uisites govern  the  validity  of  a  reissued 
patent  as  govern  the  validitv  of  the  orig- 
inal patent.  Singer  tv  Walmsley,  (1860) 
1  Fish.  Pat.  Cas.  668,  22  Fed.  Cas.  No. 
12,900;  Robertson  v.  Secombe  Mfg.  Co., 
(1873)  10  Blatchf.  (U.  S.)  481,  20  Fed.  Cas. 
No.  11,928;  Poppenhusen  v,  Falke.  (1862) 
6  Blatchf.  (U.  S.)  46,  19  Fed.  Cas.  No. 
11,280;  Kendrick  v.  Emmons,  (1875)  2  B. 
&  A.  Pat.  Cas.  208,  14  Fed.  Cas.  No.  7,696; 
Jones  V.  McMurray,  (1877)  3  B.  &  A.  Pat. 
Cas.  130,  13  Fed.  Cas.  No.  7,479. 

Presumption  of  validity.  — A  reissued  pat- 
ent is  by  presumption  prima  facie  valid. 
Rqissner  v,  Anness,  (1877)  3  B.  &  A.  Pat. 
Cas.  176,  20  Fed.  Cas.  No.  11,688;  American 
Nicolson  Pavement  Co.  v,  Elizabeth,  (1873) 
6  Fish.  Pat.  Cas.  424,  1  Fed.  Cas.  No.  311. 

A  reissu3  is  but  prima  facie  evidence  of  the 
facts  authorizing  such  reissue,  and  although 
the  commissioner's  decision  is  entitled  to 
great  weight  and  should  not  be  disturbed 
except  for  good  cause,  yet  it  is  not  con- 
clusive on  the  courts.  Eby  r.  King,  (1896) 
158  U.  S.  366;  Huber  v.  Nelson  Mfg.  Co., 
(1893)  148  U.  S.  270;  Electric  Gas-Lighting 
Co.  V.  Boston  Electric  Co.,  (1891)  139  U. 
S.  482;  Yale  Lock  Mfg.  Co.  t?.  James,  (1888) 
126  U.  S.  447;  Matthews  i?.  Iron-Clad  Mfg. 
Co.,  (1888)  124  U.  S.  351;  Clark  r.  Wooster, 
(1886)  119  U.  S.  322;  Hoskin  v,  Fisher, 
(1888)  126  U.  S.  217;  Newton  v.  Furst,  etc., 
Mfg.  Co.,  (1886)  119  U.  S.  385;  Wollensak 
t*.  Reiher,  (1885)  115  U.  S.  96;  Coon  f. 
Wilson,  (1885)  113  U.  S.  268;  Parker,  etc., 
Co.  V.  Yale  Clock  Co.,  (1887)  123  U.  S.  87; 
Turner,  etc.,  Mfg.  Co.  r.  Dover  Stamping 
Co.,  (1884)  111  U.  S.  326;  Clements  r. 
Odorless  Excavating  Apparatus  Co..  (1884) 
109  U.  S.  649;  James  v.  Campbell,  (1881) 
104  U.  S.  371 ;  Miller  v.  Bridgeport  Brass  Co., 
(1881)  104  U.  S.  350;  Crown  Cork,  etc..  Co. 
V,  Aluminum  Stopper  Co.,  (C.  C.  A.  1901) 
108  Fed.  Rep.  845;  American  Soda  Fountain 
Co.  V.  Swietusch,  (C.  C.  A.  1898)  85  Fed. 
Rep.  968;  American  Sulphite  Pulp  Co.  r. 
Howland  Falls  Pulp  Co.,  (1895)  70  Fed. 
Rep.  986;  Featherstone  r.  George  R.  Bid- 
well  Cycle  Co.,  (C.  C.  A.  1893)  57  Fed.  Rep. 
631;  Cochran  v.  Zimmerman.  (1892)  63  Fed. 
»  Rep.  801;  Hobbs  i;.  Beach,  (1901)  180  U.  S. 
396. 

Collateral  attack.  —  However,  it  has  been 
held  in  many  cases  that  the  decision  of  the 
commissioner  is  not  open  to  collateral  at- 
tack. For  a  discussion  of  the  ca.^es  on  th's 
point  see  title  Patents,  Am.  and  Eng.  Encyc. 
of  Law,  vol.  22,  p.  397. 

Void  for  fraud.  —  A  reissue  may  be  de- 
clared void  for  fraud.  Featherstone  r.  (^eorire 
R.  Bidwell  Cycle  Co.,  (1892)  53  Fed.  Rep.  113; 


Swift  V.  WTiisen,    (1867)    3  Fish.  Pat  Ca«. 
343,  23  Fed.  Cas.  No.  13,700. 

Collateral  attack  for  fraud.  —  A  reissued 
patent  may  not  be  attacked  collaterally  for 
fraud  in  obtaining  the  reissue.  Parham  r. 
American  Buttonhole,  etc..  Mach.  Co.,  (1871) 
4  Fish.  Pat.  Cas.  468;  Stimpson  v.  West 
Chester  R.  Co.,  (1846)  4  How.  (U.  S.)  380; 
Philadelphia,  etc.,  R.  Ck>.  v.  Stimpson,  (1840) 
14  Pet.  (U.  S.)  458;  Corn- Planter  Pat«t, 
(1874)  23  Wall.  (U.  S.)  181;  Seymour  r.  Os- 
borne,  (1870)  11  Wall.  (U.  S.)  543;  Eureka 
Clothes  Wringing  Mach.  O).  v.  Bailey  Wash- 
ing, etc.,  Mach.  Ca,  (1870)  11  Wall.  (U.  S.) 
488;  Providence  Rubber  Co.  v.  Goodyear, 
(1869)  9  Wall.  (U.  S.)  788;  Giant  Powder  Co. 
v.  Safety  Nitro  Powder  Co.,  (1884)  19  Fed. 
Rep.  609;  La  Baw  v.  Hawkins,  (1874)  1  B.  ft 
A.  Pat.  Cas.  428,  14  Fed.  Cas.  No.  74WO; 
Johnson  v.  Beard,  (1876)  2  B.  &  A.  Pat.  Cas. 
60,  13  Fed.  Cas.  No.  7,371 ;  Goodyear  r.  Provi- 
dence Rubber  Co.,  (1864)  2  Cliff.  (U.  S.)  351, 
10  Fed.  Cas.  No.  6,583;  Birdsall  r.  McDonald, 
(1874)  1  B.  &  A.  Pat.  Cas.  166,  3  Fed.  Cas. 
No.  1,434. 

Original  patent  on  granted  reissue.  — By 
the  granting  of  a  reissue  the  original  patent 
is  made  of  no  further  force  or  effect.  Moffitt 
t\  Garr,  (1861)  1  Black  (U.  S.)  273,  (18601 
1  Bond  (U.  S.)  316,  17  Fed.  Cas.  Xo.  9,690; 
Peck  V.  Collins,  (1880)  103  U.  S.  660;  Brown 
V.  Hinkley,  (1873)  6  Fish.  Pat.  Cas.  370.  4 
Fed.  Cas.  No.  2,012. 

The  withdrawal  of  an  application  for  a  re- 
issue or  its  abandonment  may  be  made  at 
any  time  before  the  reissue  is  granted,  and 
thereupon  the  original  patent  is  retained  in 
full  force.  Forbes  v.  Bars  tow  Stove  Ca, 
(1864)  2  Cliff.  (U.  S.)  379;  MoCormick  Uar- 
vesting  Mach.  Co.  r.  Aultman,  (1898)  16«  U. 
S.  606. 

Original  patent  on  refused  reissue.— On 
the  refusal  of  a  reissue  the  original  patent 
remains  in  force.  Allen  v.  Culp,  (1897)  168 
U.  S.  501. 

Upon  the  issue  of  the  original  patent  the 
patent  office  has  no  power  to  revoke,  cancel, 
or  annul  it.  The  office  has  lost  jurisdiction 
over  it  and  does  not  regain  such  jurisdiction 
by  the  application  for  a  reissue.  .Upon  ap- 
plication being  made  for  a  reissue  the  patent 
office  is  authorized  to  deal  with  all  the  claims 
therein,  the  originals  as  well  as  those  first 
inserted  in  the  application,  and  may  declare 
them  to  be  invalid,  but  such  action  will  not 
affect  the  claims  of  the  original  patent,  which 
remain  in  full  force  if  the  application  for  a 
reissue  is  rejected  or  abandoned.  McCormidc 
Harvesting  Mach.  Co.  v.  Aultman-Miller  Co., 
(1898)  109  U.  S.  606,  reversing  (1893)  58  Fed. 
Rep.  773,  overrulinq  obiter  dictum  in  Pedc 
V.  Collins,  (1888)  103  U.  S.  660. 

Original  patent  on  void  reissue.  —  The  de- 
claring of  a  reissue  void  by  the  court  does 
not  reinstate  the  original  patent.  Eby  v. 
King,  (1895)  168  U.  S.  366;  McMurray  r. 
Mallory,  (1884)  111  U.  S.  97;  Gage  r.  Her- 
rinsr.  (1882)  107  U.  S.  640. 

Prior  infringements.  —  A  reissued  patent 
will  not  control  infringements  prior  to  its 
JRsuanre.  Moffitt  r.  Garr,  (1861)  1  Black  (U. 
S.)  273;  Hussey  v,  Bradley,  (1863)  5  Blatchf. 
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(U.  S.)  134;  Littlefield  t?.  Perry,  (1874)  21 
Wall.  (U.  S.)  205;  Woodworth  r.  Hall,  (1846) 
Woodb.  &  M.  (U.  S.)  248. 

If  a  reissue  is  granted  the  patentee  lias  no 
ri«rhts  except  such  as  grow  out  of  the  reissued 
patent,  and,  although  for  the  purpose  of  fix- 
ing a  date  to  the  title  in  a  question  of  prior- 
ity, and  of  limiting  the  period  for  which  the 
patent  is  to  nm«  the  date  of  the  original  pat- 
ent is  importanti  no  damages  can  be  recov- 
ered for  any  acts  of  infringement  committed 
prior  to  the  reissue.  Peck  v.  Collins,  (1880) 
103  U.  S.  660. 

Effect  on  pending  suits. — The  surrender 
and  reissue  of  a  patent  will  abate  pending 
suits.  Moffitt  V.  Garr,  (1861)  1  Black  (U.  S.) 
273;  Meyer  t?.  Pritchard,  (1877)  23  U.  &  (L. 
ed.)  961;  Reedy  v.  Scott,  (1874)  23  WaU.  (U. 
S.)  364. 

A  surrender  of  a  patent  for  a  reissue  ex- 
tinguishes all  pending  suits  based  on  the  pat- 
ent, and  the  plaintiff  may  not  file  a  supple- 
mental bill  founded  on  the  reissue,  but  must 
proceed  by  an  original  bill  founded  on  the  re- 
ipsued  patent.  Fry  v.  Quinlan,  (1875)  13 
Blatchf.  (U.  8.)  205,  0  Fed.  Ca&  No.  5,140. 

Summary  of  power  to  reissue.  — "  It  may 
be  regarded  as  the  settled  rule  of  this  court," 
said  Mr.  Justice  Brown,  delivering  the  opin- 
ion of  the  court  in  Topliff  v.  Topliff,  (1892) 
146  U.  S.  156,  "  that  the  power  to  reissue  may 


be  exercised  when  the  patent  is  inoperative 
by  reason  of  the  fact  that  the  specification  as 
originally  drawn  was  defective  or  insufficient, 
or  the  claims  were  narrower  than  the  actual 
invention  of  the  patentee,  provided  the  error 
has  arisen  from  inadvertence  cr  mistake,  and 
the  patentee  is  guilty  of  no  fraud  or  decep- 
tion; but  that  such  reissues  are  subject  to  the 
following  qualifications:  First,  That  it  shall 
be  for  the  same  invention  as  the  original  pat- 
ent, as  such  invention  appears  from  the  speci- 
fication and  claims  of  such  original.  Second, 
That  due  diligence  must  be  exercised  in  dis- 
covering the  mistake  in  the  original  patent, 
and  that  if  it  be  sought  for  the  piurpose  of 
enlarging  tlio  claim,  the  lapse  of  two  years 
will  ordinarily,  though  not  always,  be  treated 
as  evidence  of  an  abandonment  of  the  new 
matter  to  the  public,  to  the  same  extent  that 
a  failure  by  the  inventor  to  apply  for  a  patent 
within  two  years  from  the  public  use  or  sale 
of  his  invention  is  regarded  by  the  statute 
as  conclusive  evidence  of  an  abandonment  of 
the  patent  to  the  public.  Third,  That  this 
court  will  not  review  the  decision  of  the  com- 
missioner upon  the  question  of  inadvertence, 
accident,  or  mistake,  unless  the  matter  is 
manifest  from  the  record;  but  that  the  ques- 
tion whether  the  application  was  made  within 
a  reasonable  time  is  in  most  if  not  in  all  such 
cases  a  question  of  law  for  the  court." 


Sec.  4917-  \_Disclaimer.']  Whenever,  through  inadvertence,  accident,  or 
mistake,  and  without  any  fraudulent  or  deceptive  intention;  a  patentee  has 
claimed  more  than  that  of  which  he  was  the  original  or  first  inventor  or  dis- 
coverer, his  patent  shall  be  valid  for  all  that  part  which  is  truly  and  justly 
his  own,  provided  the  same  is  a  material  or  substantial  part  of  the  thing 
patented ;  and  any  such  patentee,  his  heirs  or  assigns,  whether  of  the  whole  or 
any  sectional  interest  therein,  may,  on  payment  of  the  fee  required  by  law, 
make  disclaimer  of  such  parts  of  the  thing  patented  as  he  shall  not  choose  to 
claim  or  to  hold  by  virtue  of  the  patent  or  assignment,  stating  therein  the 
extent  of  his  interest  in  such  patent  Such  disclaimer  shall  be  in  writing, 
attested  by  one  or  more  witnesses,  and  recorded  in  the  Patent-Office;  and  it 
shall  thereafter  be  considered  as  part  of  the  original  specification  to  the  extent 
of  the  interest  possessed  by  the  claimant  and  by  those  claiming  under  him 
after  the  record  thereof.  But  no  such  disclaimer  shall  aflfect  any  action  pend- 
ing at  the  time  of  its  being  filed,  except  so  far  as  may  relate  to  the  question  of 
unreasonable  neglect  or  delay  in  filing  it.      [R.  S,] 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
206. 

How  construed.  —  The  nature  of  this  stat- 
ute is  remedial  and  it  should  be  liberally  con- 
strued to  benefit  the  patentee.  O'Reilly  v, 
Morse,  (1863)  16  How.  (U.  S.)  62;  Sessions  t?. 
l^omadka,  (1892)  145  U.  S.  29;  Carnegie 
Steel  Co.  V.  Cambria  Iron  Co.,  (1898)  89  Fed. 
Hep.  721. 

This  section  ought  to  be  read  in  connection 
with  section  4022.  Sessions  17.  Romadka, 
(1892)   146  U.  S.  29. 

Nature  of  disclaimer  under  section. — 
Where  a  disclaimer  is  made  under  this  stat- 
ute it  is  not  the  same  as  the  statement  in  the 
specification  originally  that  certain  features 
of  the  invention  are  not  claimed,  nor  is  it  the 
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same  as  a  disclaimer  for  the  purpose  of 
avoiding  an  anticipation.  Sutter  v.  Robin- 
son, (1886)  119  U.  S.  630;  James  v.  Camp- 
bell, (1881)  104  U.  S.  366;  Lyons  t'.  Drucker, 
(C.  C.  A.  1901)  106  Fed.  Rep.  416;  U.  S. 
Glass  Co.  V.  Atlas  Glass  Co.,  (1898)  88  Fed. 
Rep.  493;  Michaelis  v.  Larkin,  (1899)  91  Fed. 
Rep.  778. 

When  necessary.  —  A  disclaimer  is  neces- 
sary to  keep  the  patent  valid  where  the  part 
claimed  without  right  is  a  material  and  sub- 
stantial part  of  the  invention.  Vance  v. 
Campbell,  (1861)  1  Black  (U.  S.)  427;  Hall 
V.  Wiles,  (1851)  2  Blatchf.  (U.  S.)  194; 
Brooks  V.  Jenkins,  (1844)  3  McLean  (U.  S.) 
432;  Collins  Co.  17.  Goes,  (1889)  130  U.  S.  66; 
Hailes  v,  Albany  Stove  Co.,  (1887)  123  U,  S. 
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682;  Hovcy  r.   Stevens,    (1846)    1   Woodb.  & 
M.  (U.  S.)   290,  12  Fed.  Cas.  No.  6,745. 

A  patent  is  void  which  claims  more  than 
the  patentee  has  a  right  to  claim.  O'Reilly 
i;.  Morse,  (1853)  16  How.  (U.-  S.)  121;  Rice 
V,  Gamhart,   (1874)    34  Wis.  453. 

Allowed  for  statutory  grounds  only. — 
Wliere  there  is  no  intent  to  defraud  or 
mislead  the  public  a  disclaimer  may  be  per- 
mitted, but  only  for  the  grounds  allowed  in 
the  statute.  Schillinger  v.  Gunther,  (1879) 
17  Blatchf.  (U.  S.)  66;  Hall  V.  Wiles,  (1851) 

2  Blatchf.   (U.  S.)    194;  Hotchkiss  t?.  Oliver, 
(1848)    5  Den.    (N.  Y.)    314. 

Mistake  of  law  or  fact.  —  The  mistake  may 
be  one  of  law  or  fact.  Wyeth  r.  Stono, 
(1840)  1  Story  (U.  S.)  273,  2  Robb  Pat 
Cas.  23. 

When  denied.  — The  power  to  disclaim  is 
a  beneficial  one,  and  ought  not  to  be  denied, 
except  where  it  is  resorted  to  for  a  fraudu- 
lent and  deceptive  purpose.  Sessions  v, 
Romadka,    (1892)    145  U.  S.  29. 

Who  may  disclaim.  —  A  patentee,  his  as- 
signs, or  personal  representative  may  file 
a  disclaimer.  Silsby  v.  Foote,  (1852)  14 
How.  (U.  S.)  218;  Brooks  v,  Jenkins,  (1844) 

3  McLean    (U.    S.)    432;    Wyeth   I?.    Stone, 
(1840)    1   Story    (U.  S.)    273. 

Where  a  patent  is  owned  by  several  with 
undivided  interests  in  the  patent  all  must 
join  in  a  disclaimer.  Myers  v.  Frame,  (1871) 
8  Blatchf.  (U.  S.)  446;  Wyeth  v.  Stone, 
(1840)  1  Story  (U.  S.)  273,  30  Fed.  Cas. 
Mo.  18,107;  Rice  v,  Gamhart,  (1874)  54 
Wis.   453. 

A  disclaimer  may  be  filed  by  one  who 
owns  the  entire  interest  in  a  patent  through- 
out a  certain  territory,  and  in  that  event 
tne  disclaimer  will  apply  to  that  territory 
alone.  Myers  v.  Frame,  (1871)  8  Blatchf. 
(U.  S.)  446,  17  Fed.  Cas.  Na  9,991;  Potter 
17.  Holland,  (1858)  4  Blatchf.  (U.  S.)  206, 
19  Fed.  Cas.  No.  11,329. 

The  interest  of  the  disdaimant  must  be 
stated  in  the  disclaimer.  Siboy  v.  Foote, 
(1852)  14  How.  (U.  S.)  218;  Brooks  v. 
Jenkins,  (1844)  3  McLean  (U.  S.)  432,  4 
Fed.  Cas.  No.  1,953. 

The  part  of  the  patent  disclaimed  must  be 
clearly  indicated.  Taylor  v.  Archer,  (1871) 
8  Blatchf.  (U.  S.)  315,  23  Fed.  Cas.  No. 
13,778. 

When  disclaimer  may  be  used  —  Excessive 
matter  only,  —  This  section  is  applicable  to 
excessive  matter  only.  Hailes  t?.  Albany 
btove  Co.,  (1887)  123  U.  S.  588;  Union 
Metallic  Cartridge  Co.  v.  U.  S.  Cartridge 
Co.,    (1884)    112  U.  S.  642. 

Separable  excess.  —  Tlie  excess  disclaimed 
must  be  distinct  and  separable,  and  that 
which  remains  must  be  a  substantial  part  of 
the  patented  invention  and  capable  itself  of 
being  patented.  Root  v.  E.  N.  Welch  Mfg. 
Co.,  (1880)  17  Blatchf.  (U.  S.)  478;  Hall 
17.  Wiles,  (1851)  2  Blatchf.  (U.  S.)  194; 
Vance  v.  Campbell,  (1801)  1  Black  (U.  S.) 
427;  Gill  v.  Wells,  (1874)  22  Wall.  (U.  S.) 
26;  Hailes  v.  Albany  Suove  Co..  (1887)  123 
U.  S.  582;  Bracewell  v.  Passaic  Print  Works, 
(1901)  107  Fed.  Rep.  467;  Thompson  v. 
Bushnell  Co.,  (C.  C.  A.  1899)  96  Fed.  Rep. 
238. 
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Multifariouaness  in  a  patent  may  be  dii^ 
claimed.  Sessions  r.  Romadka,  (1892)  14o 
U.  S.  29. 

Separate  claims  may  be  disclaimed  and 
the  remainder  left.  Taylor  v.  Archer,  (1871) 
8  Blatchf.  (U.  S.)  315,  4  Fish.  Pat  Cas. 
449;  Tuck  r.  Bramhill,  (1868)  6  Blatchf. 
( U.  S. )  95,  3  Fish.  Pat.  Cas.  400 ;  McCormick 
17.  Seymour,  (1854)  3  Blatchf.  (U.  8.)  2(»; 
Sessions  v.  Romadka,  (1892)  145  U.  S.  40; 
Hailes  t\  Albany  Stove  Co.,  (1887)  123  U. 
S.   582. 

Separable  parts  of  a  claim. — Where  a 
single  claim  contains  separable  parts,  such 
separable  parts  may  be  disclaimed.  Schil- 
linger 17.  Gunther,  (1879)  17  Blatchf.  (U. 
S.)  66;  Sessions  v.  Romadka,  (1892)  145 
U.  S.  40;  Hailes  t?.  Albanv  Stove  Co.,  (1887) 
123  U.  S.  582;  Aiken  v.  Dolan,  (1867)  3 
Fish.  Pat,  Cas.  197,  1  Fed.  Cas.  No.  110. 

Tico  inventions  in  single  claim,  —  Where 
a  single  claim  embraces  two  or  more  in- 
ventions a  disclaimer  is  applicable.  Tuck  r. 
Bramhill,    (1868)   6  Blatchf.    (U.  S.)  95. 

Claims  too  broad.  —  Wliere  the  claims  in 
a  reissue  have  been  broadened  without  rigbt 
a  disclaimer  may  be  used.  Hurlbut  v.  Schil- 
linger, (1889)  130  U.  S.  456;  Torrant  r. 
Duluth  Lumber  Co.,  (1887)  30  Fed.  Rep. 
830;  Tyler  v.  Galloway,  (1882)  12  Fed.  Rep. 
567;  Schillinger  v.  Gunther,  (1879)  17 
Blatchf.  (U.  S.)  66,  21  Fed.  Cfts.  Na 
12,458. 

Limiting  process.  —  A  disclaimer  may  be 
used  to  limit  a  process  to  certain  classes  of 
materials.  Bracewell  t7.  Passaic  Print- 
works,  (1901)    107  Fed.  Rep.  467. 

Limiting  patent  for  class.  —  Where  a 
patent  is  for  a  class  a  disclaimer  may  be 
used  to  limit  it  to  a  particular  variety. 
Thompson  v.  Bushnell  Co.,  (C.  C.  A.  1899) 
96  Fed.  Rep.  238. 

Elements  of  patent  for  combination.-' 
Where  a  patent  is  for  a  combination  the 
elements  are  not  separable  and  capable  of 
being  disclaimed.  Vance  r.  Campbell,  (1861) 
1  Black  (U.  S.)  427;  Gill  v.  Wells,  (1874) 
22  Wall.  (U.  S.)  26;  CereaUne  Mfg.  Co.  r. 
Bates,  (1897)  77  Fed.  Rep.  883;  Batten  f. 
Clayton,  (1848)  2  Fed.  Cas.  No.  1,105. 

Immaterial  claim.  —  A  claim  which  does 
not  cover  a  material  and  necessary  part 
need  not  be  disclaimed.  McCormick  v.  Sey- 
mour, (1854)  3  Blatchf.  (U.  S.)  200;  HaU 
V.  Wiles,  (1851)  2  Blatchf.  (U.  S.)  194; 
Cambria  Iron  Co.  r.  Carnegie  Steel  ^--o.,  (C. 
C.  A.  1899)  96  Fed.  Rep.  850;  Brush  Elec- 
tric Co.  V.  Ft.  Wayne  Electric  Light  Co., 
(1^89)   40  Fed.  Rep.  826. 

Void  claim.  —  Where  a  claim  is  void, 
whatever  the  reason  may  be  for  such  m- 
validity,  it  may  be  disclaimed.  O'Reilly  r. 
Morse,    (1853)    15  How.    (U.   S.)    62. 

Change  in  invention.  —  The  invention  cov- 
ered l)v  the  patent  may  not  be  changed  by  a 
disclaimer  under  this  section.  Grant  f. 
Walter,  (1893)  148  U.  S.  647:  Hailes  r. 
Albanv  Stove  Co.,  (1887)  123  U.S.)  582;  M^ 
Murray  v.  Mallorv,  (1884)  111  U.  S.  97; 
Dimbar  v.  Myers,  (1876)  94  U.  S.  IM: 
Albany  Steam  Trap  Co.  v.  Worthington.  (C. 
C.  A.  1897)  79  Fed.  Rep.  966;  Cerealine  3% 
Co.    V.    Bates,     ;1897)    77    Fed.    Rep.   883; 
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Wbite  V.  Gleason  Mfg.  Co.,    (1883)    24  Pat. 
Off.   Gaz.  205. 

Specifications  reformed,  —  The  specifica- 
tions and  descriptions  may  not  be  reformed 
bv  a  disclaimer.  Sessions  v.  Romadka, 
(*1892)  145  U.  S.  40;  Hailes  t?.  Albany  Stove 
Co.,   (1887)   123  U.  S.  582. 

Amended  specification, — When  an  amended 
specification  or  supplemental  description  is 
required  a  disclaimer  is  not  available.  Car- 
penter Straw  Sewing  Mach.  Co.  v.  Searle, 
(1894)  20  U.  S.  App.  301;  Thompson  t\ 
Bushnell  Co.,  (C.  C.  A.  1899)  96  Fed.  Rep. 
241. 

Eliminating  disclaimed  parts  of  specifica- 
tions.—  Although  the  specifications  may  not 
be  amended  by  a  disclaimer,  yet  those  parts 
of  the  description  or  specification  which 
cover  the  parts  disclaimed  may  be  elimi- 
nated. Schillinger  v.  Gunther,  (1879)  17 
Blatchf.  (U.  S.)  66,  21  Fed.  Cas.  No.  12,458; 
Torrant  v.  Duluth  Lumber  Co.,  (1887)  30 
Fed-  Rep.  830;  Lockwood«v.  Hooper,  (1885) 
25  Fed.  Rep.  910;  Hailes  v.  Albany  Stove 
Co.,    (1883)    16  Fed.   Rep.   240. 

Expired  patent.  —  This  section  does  not 
apply  to  an  expired  patent.  Yale  Lock  Mfg. 
Co.    V.   Sargent,    (1886)    117   U.   S.   536. 

When  disclaimer  may  be  filed.  —  Where  the 
delay  in  filing  the  disclaimer  is  not  un- 
reasonable, such  disclaimer  will  be  per- 
mitted at  any  time  even  though  suit  has 
been  brought  upon  the  patent.  Herring  r. 
NeUon,  (1877)  14  Blatchf.  (U.  S.)  293;  Tuck 
V.  Bramhill,  (1868)  6  Blatchf.  (U.  S.)  95, 
24  Fed.  Caa.  No.  14,213;  Hall  v.  Wiles, 
(1851)  2  Blatchf.  (U.  S.)  194.  11  Fed.  Cas. 
No.  5,954;  Smith  v.  Nichols,  (1872)  Holmes 
(U.  S.)  172,  6  Fish.  Pat.  Cas.  61;  Silsby  v. 
Foote,  (1867)  20  How.  (U.  S.)  378;  Sevmour 
V.  McCormick,  1857)  19  How.  (U.  S.)  96; 
Smith  r.  Nichols,  (1874)  21  Wall.  (U.S.)  112: 
Dunbar  t;.  Myers,  (1876)  94  U.  S.  187:  Hill 
r.  Biddle,  (1886)  27  Fed.  Rep.  561;  Meyers 
r.  Frame,  (1871)  8  Blatchf.  (U.  S.)  446; 
17  Fed.  Cm.  No.  9,991;  Schillinger  v.  Gun- 
ther, (1879)  17  Blatchf.  (U.  S.)  66,  21  Fed. 
Cas.  No.  12,468;  Burdett  v.  Estey,  (1878)  15 
Blatchf.  (U.  S.)  349,  4  Fed.  Cas.  No.  2,145: 
Guyon  r.  Serrell,  (1847)  1  Blatchf.  (U.  S.) 
244,  11  Fed.  Cas.  No.  5,881;  Hotchkiss  r. 
Oliver,  (1848)  5  Den.  (N.  Y.)  314. 

Unreasonable  delay  in  filing  a  disclaimer 
should  not  be  permitted.  Tuck  t*.  Bramhill, 
(1868)  6  Blatchf.  (U.  S.)  95;  McCormick 
r.  Seymour,  (1854)  3  Blatchf.  (U.  S.)  209; 
Hall  V,  Wiles,  (1861)  2  Blatchf.  (U.  S.)  194; 
Winans  v.  New  York,  etc.,  R.  Co.,  (1856)  1 
Fish.  Pat.  Cas.  213;  Silsby  v.  Foote,   (1857) 

20  How.  (U.  S.)  378;  O'Reilly  v.  Morse, 
(1863)  15  How.  (U.  S.)  121;  Brooks  r. 
Jenkins,  (1844)  3  McLean  (U.  S.)  432.  4 
Fed.  Cas.  No.  1,953;  Smith  v.  Nichols,  (1874) 

21  Wall.  (U.  8.)  112;  Sessions  v.  Romadka, 
(1892)  145  U.  8.  41;  Hailes  v.  Albanv  Stove 
Co.,  (1887)  123  U.  S.  588;  Yale  Lock  Mfg. 
Co.  r.  Sargent.  (1886)  117  U.  S.  553:  Gage 
r  Herring,  (1882)  107  U.  S.  640;  Dunbar  v. 
Myers,  (1876)  94  U.  S.  193;  Thomson -Hous- 
ton Electric  Co.  r.  Union  R.  Co.,  (1808)  84 
Fed.  Rep.  888;  Kittle  v.  Hall,  (1887)  30 
Fed.  Rep.  239;  Parker  r.  Stiles,  (1849)  5 
McLe^a  (XJ.  S.)  44,  18  Fed.  Cas.  No.  10,749 ; 
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Burdett  v.  Estey^  (1878)  15  Blatchf.  (U.  S.) 
349,  4  Fed.  Cas.  No.  2,145. 

Determination  of  unreasonable  delay. — 
Unreasonable  delay  in  filing  a  disclaimer  de- 
pends upon  the  circumstances  of  each  par- 
ticular case  and  is  a  mixed  question  of 
law  and  fact.  Singer  t*.  Walmsley,  (1860) 
1  Fish.  Pat.  Cas.  558;  Seymour  t*.  McCor- 
mick, (1857)  19  How.  (U.  S.)  96;  Brooks 
V.  Jenkins,  (1844)  3  McLean  (U.  S.)  432; 
Washburn  v.  Gould,  (1844)  3  Story  (U.  S.) 
122;  Lippincott  v.  Kelly,  (1844)  1  West. 
L.  J.  513,  15  Fed.  Cas.  No.  8,381. 

Effect  of  disclaimer.  —  A  disclaimer  merely 
limits  an  existing  patent.  Dunbar  v.  Meyers, 
(1876)  94  U.  S.  193;  Guyon  v.  Serrell,  (1847) 

1  Blatchf.  (U.  S.)  245;  Hall  f.  Wiles,  (1851) 

2  Blatchf.   (U.  S.)    198. 

Effect  of  disclaimer  of  immaterial  part. — 
A  disclaimer  is  wholly  inoperative  when  it 
disclaims  an  immaterial  or  unsubstantial 
part  of  the  invention  and  in  no  way  limits 
the  legal  effect  of  the  patent  originally 
granted.  Cambria  Iron  Co.  v.  Carnegie 
Steel  Co.,   (C.  C.  A.  1899)   96  Fed.  Rep.  850. 

Parts  not  disclaimed.  —  The  parts  of  a 
patent  not  disclaimed  are  not  affected  by 
the  disclaimer.  Graham  v.  Earl,  (C.  C.  A. 
1897)  82  Fed.  Rep.  737;  Black  v.  Thorne, 
(1872)  10  Blatchf.  (U.  S.)  66;  O'Reilly  f. 
Morse,  (1853)   15  How.  (U.  S.)  62. 

Construction  of  patent  af ter^  disclaimer.  — 
Where  a  disclaimer  has  been  made  and  re- 
corded the  construction  of  the  patent  is 
then  to  be  the  same  as  if  it  had  never  in- 
cluded the  disclaimed  part.  Clark  v.  Ken- 
rick,  (1843)  12  M.  &  W.  221;  Seed  v.  Hig- 
gins,  (1858)  8  El.  &  Bl.  767,  92  E.  C.  L.  767; 
Taylor  v.  Archer,  (1871)  8  Blatchf.  (U.  S.) 
317;  McCormick  v.  Seymour,  (1854)  3 
Blatchf.  (U.  S.)  209;  O'Reilly  t\  Morse, 
(1853)  15  How.  (U.  8.)  121;  Dunbar  t. 
Myers,  (1876)  94  U.  S.  187;  Atlantic  Giant 
Powder  Co.  t?.  Hulings,  (1884)  21  Fed.  Rep. 
519. 

Disclaimer  as  part  of  original  specifications. 
—  A  disclaimer  completely  executed  becomes 
a  part  of  the  original  specification  as  far  as 
the  interests  of  those  making  it  are  con- 
cerned. Ralston  v.  Smith,  (1860)  9  C.  B.  N. 
S.  117,  99  E.  C.  L.  117;  Smith  V.  Nichols, 
(1874)  21  Wall.  (U.  S.)  117;  Dunbar  t\ 
Myers,  (1876)  94  U.  S.  193;  Graham  v.  Earl, 
(1897)  27  C.  C.  A.  377;  Wyeth  t?.  Stone, 
(1840)  1  Story  (U.  S.)  273. 

Errors  in  disclaimer.  —  A  reissue  may  be 
used  to  cure  errors  in  a  disclaimer.  Poppen- 
husen  v.  Falke,  (1861)  4  Blatchf.  (U.  S.)  493, 
19  Fed.  Cas.  No.  11,279. 

Disclaimer  filed  while  suit  pending.  —  If 
the  disclaimer  were  filed  during  the  pendency 
of  the  suit,  the  plaintiff  would  not  be  entitled 
to  the  benefit  thereof  in  that  suit.  Reed  f. 
Cutter,  (1841)  1  Storv  (U.  S.)  590;  Sessions 
V.  Romadka.  (1892)  145  U.  S.  29. 

A  suit  pending  when  a  disclaimer  is  filed 
is  not  to  be  affected  by  such  filing,  so  as  to 
prevent  the"  plaintiff  from  recovering  in  it, 
unlpss  it  appears  that  the  plaintiff  unreason- 
ably neglected  or  delayed  to  file  the  dis- 
claimer.'  Tuck  V.  Bramhill.  (1868)  6  Blatchf. 
(U.  S.)  95;  Guvon  v.  Serrell,  (1847)  1  Blatchf. 
(U.  S.)  244;  Hall  v.  Wiles,  (1851)  2  Blatchf. 
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(U.  S.)  194;  Sessions  v.  Romadka,  (1892)  145 
U.  S.  29. 

Costs  in  pending  suits.  —  Costs  may  not  be 
recovered  by  the  plaintiff  where  the  dis- 
claimer is  not  filed  until  after  he  sues.  Hall 
r.  Wiles,  (1851)  2  Blatchf.  (U.  S.)  194;  Guyon 
V.  Serrell,  (1847)  1  Blatchf.  (U.  S.)  244; 
Silsby  V.  Foote,  (1857)  20  How.  (U.  S.)  S78; 
Seymour  t?.  McCormick,  (1857)  19  How.  (U. 
S.)  96;  O'Reilly  v.  Morse,  (1853)  15  How.  (U. 
S.)  62;  Smith  v.  Nichols,  (1874)  21  Wall. 
(U.  S.)  112;  Sessions  v.  Romadka,  (1892)  145 
U.  S.  29;  Gage  v.  Herring,  (1882)  107  U.  S. 
646;  Aiken  v.  Dolan,  (1867)  3  Fish.  Pat.  Gas. 


197,  1  Fed.  Gas.  No.  110;  Reed  r.  Cutter, 
(1841)  1  Story  (U.  S.)  590;  Burdett  r.  Estey, 
(1878)  15  Blatchf.  (U.  S.)  349,  4  Fed.Ca8.No. 
2,145;  Myers  v.  Frame,  (1871)  8  Blatchf.  (U. 
S.)  446,  17  Fed.  Gas.  No.  9,991;  Schillinger  r. 
Gunther,  (1879)  17  Blatchf.  (U.  S.)  66,  21  Fed. 
Gas.  No.  12,458;  Singer  v.  Walmsley,  (1860)  1 
Fish.  Pat.  Gas.  558,  22  Fed.  Gas.  No.  124NW; 
Taylor  r.  Archer,  (1871)  8  Blatchf.  (U.  S.) 
315,  23  Fed.  Gas.  No.  13,778;  Tuck  v.  Bram- 
hill,  (1868)  6  Blatchf.  (U.  S.)  05,  24  Fed.  Gas. 
No.  14,213;  Proctor  r.  BriU,  (1883)  13  W.  N. 
G.  (Pa.)  262. 


Sec.  4918.  [Suits  touching  interfering  patents,^  Whenever  there  are 
interfering  patents,  any  person  interested  in  any  one  of  them,  or  in  the  work- 
ing of  the  invention  claimed  under  either  of  them,  may  have  relief  against  the 
interfering  patentee,  and  all  parties  interested  under  him,  by  suit  in  equihr 
against  the  owners  of  the  interfering  patent;  and  the  court,  on  notice  to  adverse 
parties,  and  other  due  proceedings  had  according  to  the  course  of  equity,  may 
adjudge  and  declare  either  of  the  patents  void  in  whole  or  in  part,  or  inopera- 
tive, or  invalid  in  any  particular  part  of  the  United  States,  according  to  the 
interest  of  the  parties  in  the  patent  or  the  invention  patented.  But  no  such 
judgment  or  adjudication  shall  affect  the  right  of  any  person  except  the  parties 
to  the  suit  and  those  deriving  title  under  them  subsequent  to  the  rendition  of 
such  judgment.      [i2.  /S.] 


Act  of  July  8,  1870,  ch.  230,  16  Stat  L.  207. 

Jurisdiction  dependent  on  interference. — 
When  no  interference  exists  in  fact  the  pro- 
ceeding may  be  dismissed,  as  jurisdiction  un- 
der this  section  is  dependent  upon  interfer- 
ence. Gold,  etc.,  Ore  Separating  Go.  v.  U  S. 
Disintegrating  Ore  Co.,  (1869)  6  Blatchf.  (U. 
S.)  307;  Tyler  t?.  Hyde,  (1851)  2  Blatchf.  (U. 
S.)  308;  Garratt  v.  Seibert,  (1878)  98  U.  S. 
75;  Gilmore  t?.  Gol^y,  (1869)  3  Fish.  Pat. 
Gas.  522;  Norton  v.  Jensen,  (G.  G  A.  1898) 
90  Fed.  Rep.  415;  Stonemetz  Printers*  Ma- 
chinery Go.  V.  Brown  Folding  Mach.  Go., 
(1893)  57  Fed.  Rep.  601;  Dederick  v.  Fox, 
(1893)  56  Fed.  Rep.  714;  Lowry  v.  Gowles 
Electric  Smelting,  etc..  Go.,  (1893)  56  Fed. 
Rep.  488;  Nathan  Mfg.  Go.  v.  Graig,  (1892)  49 
Fed.  Rep.  370;  Electrical  Accumulator  Go.  i?. 
Brush  Electric  Go.,  (1890)  44  Fed.  Rep.  002; 
Morris  t?.  Kempshall  Mfg.  Go.,  (1884)  20  Fed. 
Rep.  121;  Putnam  v.  Hutchinson,  12  Fed. 
Rep.  131. 

The  Circuit  Court  has  power  in  a  suit  in 
equity  to  decide  upon  the  interfering  patents 
without  any  exceptions  or  limitations.  Union 
Paper- Bag  Mach.  Go.  v.  Grane,  (1874)  Holmes 
(U.  S.)  429,  24  Fed.  Gas.  No.  14,388. 

The  decision  of  the  commissioner  is  not  con- 
clusiye  if  the  defeated  party  chooses  to  con- 
test his  decision  by  a  direct  attack  upon  the 
interfering  patent  in  a  suit  in  equity.  But 
it  may  well  be  held  that  where  the  statutory 
mode  is  not  adopted,  the  decision  of  the  pat- 
ent office  should  be  considered  conclusive. 
Hubel  V.  Tucker,    (1885)   24  Fed.  Rep.  702. 

Suit  for  infringement  not  proper  remedy. — 
A  suit  for  infringement  which  proceeds  plainly 
upon  the  theory  that  the  defendants  are  tres- 
passers, although  acting  strictly  within  the 
terms  of  a  prior  grant,  and  that  they  are 


liable  to  the  subsequent  patentee  for  profits 
and  damages,  even  before  the  invalidity  of 
the  prior  grant  has  been  judicially  asoer- 
tained,  would  not  seem  to  be  a  proper  remedy 
in  view  of  the  fact  that  a  more  appropriate 
remedy  has  been  provided  by  statute 
American  Roll- Paper  (^.  v.  Knopp,  (1890)  44 
Fed.  Rep.  611. 

While  application  is  pending  in  patent 
office.  —  Where  the  plaintiff's  application  for 
a  patent  is  still  pending  in  the  pstent  office, 
and  the  result  thereof  is  not  known  and  may 
be  regarded  as  uncertain,  a  court  of  equity 
will  not,  in  advance  of  the  commissioner's 
decision,  decide  that  the  defendant  had  pro- 
cured a  patent  by  fraud,  of  which  the  oom- 
plainant  was  the  first  and  original  inventor. 
The  validity  of  the  defendant's  patent  will 
not  be  decided  in  such  a  collateral  proceeding. 
If  the  plaintiff  succeeds  in  his  appUcation  for 
a  patent  he  will  then  be  in  a  position  to  test 
the  validity  of  the  defendant's  patent  by  i 
suit  for  infringement,  which  is  the  legal  and 
orderly  method  of  presenting  the  question. 
Hoeltge  V.  IJoeller,  (1870)  2  Bond  (U.  S.)  386, 
12  Fed.  Gas.  No.  6,574. 

Surrender  for  reissue.  —  The  surrender  of 
a  patent  for  the  purpose  of  obtaining  a  re- 
issue does  not  affect  the  right  of  a  party  to 
maintain  a  suit  for  relief  against  an  mter- 
fering  patent.  Palmer  Pneumatic  Tire  Co.  r. 
Lozier>  (1895)  69  Fed.  Rep.  346. 

Cancellation  under  this  section  prior  to  suit 
for  infringsment.  —  The  holder  of  the  patent 
last  issued  need  not  obtain  the  eancellalion 
of  the  earlier  patent  by  a  decree  under  thi» 
section  in  order  to  sue  the  owner  of  the  fint 
patent  for  infringement.  Western  Elertric 
(V.  V.  Sperry  Electric  Go.,  (G.  G.  A.  1894)  » 
b  ed,  Rep.  295. 
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Service  of  notice  on  parties  ontside  of  the 
district  that  a  suit  under  this  section  for  the 
cancellation  of  an  interfering  patent  has  been 
brought  is  without  authority,  and  the  prac- 
tice cannot  be  sustained.  Liggett,  etc.,  To- 
bacco Co.  r.  Miller,  (1880)  1  Fed.  Rep.  203. 

Pending  suit  in  another  court.  —  Where  on 
an  interference  declared,  the  examiners,  the 
commissioner,  and  the  District  Court  each 
give  a  different  decision  on  the  question  of 
prior  use  and  anticipation,  and  a  bill  is  filed 
in  the  Circuit  Court  for  the  repeal  of  one  of 
the  conflicting  patents,  and  wnile  this  suit 
is  pending  the  same  plaintiff  files  a  bill  in  the 
Circuit  Court  of  another  district  against  an- 
other defendant,  the  latter  court  will  not  de- 
cide the  question  involved,  but  will  retain  the 
bill  until  the  court  in  the  former  suit  has 
made  a  final  decision  between  the  conflicting 
patents.  Lockwood  v.  Cutter  Tower  Co., 
a882)   11  Fed.  Rep.  724. 

What  questions  can  be  considered.  —  Inter- 
ference and  priority  of  invention  are  the  only 
questions  which  can  be  considered  in  a  suit 
to  avoid  a  conflicting  patent.  Pentlargc  v. 
Pentlarge,  (1884)  19  Fed.  Rep.  817;  Lock- 
wood  V.  Cleveland,  (1884)  20  Fed.  Rep.  164; 
Sawyer  r.  Massey,  (1885)  25  Fed.  Rep.  144; 
American  Clay-Bird  Co.  v.  Ligowski  Clay- 
Pigeon  Co.,  (1887)  31  Fed.  Rep.  466;  Electrical 
Accumulator  Co.  v.  Brush  Electric  Co.,  (1890J 
44  Fed.  Rep.  602;  Stonemetz  Printers'  Ma- 
chinery Co.  V.  Brown  Folding  Mach.  Co., 
(1891)  46  Fed.  Rep.  72;  Nathan  Mfg.  Co.  v. 
Craig,  (1889)  47  Fed.  Rep.  622. 

Avoiding  patent  on  any  ground  for  suit  in 
infringement.  —  "  If  the  defendant  in  such  an 
action  may  attack  the  plaintiff's  invention 
upon  any  ground  which  the  statute  permits 
to  be  set  up  by  answer  in  an  action  for  in- 
fringement, it  would  often  result  that  the 
proceeding  would  fail  to  secure  an  adjudica- 
tion of  the  question  of  interference  and  so 
the  proceeding  be  rendered  futile  for  the 
purpose  which  the  statute  intended  should 
be  accomplished."  Pentlarge  v.  Pentlarge, 
(1884)  19  Fed.  Rep.  817.  Contra,  Foster  v. 
Lindsay,  (1876)  3  Dill.  (U.  S.)  126,  9  Fed. 
Caa.  No.  4.976,  (1874)  1  B.  &  A.  Pat.  Cas. 
605,  9  Fed.  Cas.  No.  4,975. 

The  invalidity  of  a  patent  for  other  rea- 
sons than  priority  of  invention  is  not  in 
issue  in  this  proceeding.  Stonemetz  Printers' 
Machinery  Co.  v.  Brown  Folding  Mach.  Co., 
(1891)   46  Fed.  Rep.  72. 

The  question  of  patentability  is  not  in- 
volved in  suits  under  this  section.  The  sole 
issue  is  that  of  priority  of  invention.  Palmer 
Pneumatic  Tire  Co.  v.  Lozier,  (1897)  84 
Fed.  Rep.  669;  American  Clay-Bird  Co.  v. 
Ligowski  Clay-Pigeon  Co.,  (1887)  31  Fed. 
Rep.  466;  Sawyer  17.  Massey,  (1885)  25  Fed. 
Rep.  144. 

Want  of  novelty,  prior  use,  or  knowledge, 
is  not  material  and  cannot  be  litigated.  Elec- 
trical Accumulator  Co.  v.  Brush  Electric 
Co.,  (1800)  44  Fed.  Rep.  602;  Pentlarge  r. 
Pentlarge,  (1884)  19  Fed.  Rep.  817;  Nathan 
Mfg.  Co.  r.  Craig,  (1889)  47  Fed.  Rep.  522; 
Stonemetz  Printers'  Machinery  Co;  v.  Brown 
Folding  Mach.  Co.,  (1893)  67  Fed.  Rep.  601. 
Qwira,  Foster  v.  Lindsay,    (1876)    3   Pill. 


(U.  S.)  126,  9  Fed.  Cas.  No.  4,976,  (1874) 
1  B.  &A.  Pat.  Cas.  605^  9  Fed.  Cas.  No. 
4,975. 

There  is  no  authority  in  the  statute  to 
set  aside  or  annul  a  patent  for  mere  want 
of  novelty.  Lockwood  t?.  Cleveland,  (1884) 
20  Fed.  Rep.  164. 

Questions  of  the  duration  of  either  patent 
by  reason  of  the  existence  of  a  foreign  patent, 
which  would  involve  incidentally  the  ques- 
tion of  the  identity  of  the  two,  are  equally 
beyond  the  power  of  the  court.  Electrical 
Accumulator  Co.  v.  Brush  Electric  Co., 
(1890)  44  Fed.  Rep.  602. 

Where  bill  for  infringement  is  added.  —  A 
distinction  has  been  made  between  a  case 
brought  solely  to  declare  an  interfering  pat- 
ent void  and  one  in  which,  in  addition  to 
this,  the  bill  is  brought  for  infringement; 
and  it  is  said  or  intimated  that  in  the  latter 
case  every  question  which  might  properly 
be  put  in  issue  on  an  ordinary  suit  for  in- 
fringement might  be  raised.  Electrical  Ac- 
cumulator Co.  V.  Brush  Electric  Co.,  (1800) 
44  Fed.  Rep.  602;  Holliday  v,  Pickhardt, 
(1887)  29  Fed.  Rep.  853;  Stonemetz  Print- 
ers* Machinerv  Co.  v.  BroiiTi  Folding  Mach. 
Co.,   (1891)   46  Fed.  Rep.  72. 

But  where  a  bill  prays  that  the  defendant's 
patent  be  adjudged  void  by  reason  of  its 
interference  with  the  plaintiff's  patent,  and 
the  answer  prays  that  the  plaintiff's  patent 
may  be  declared  void  and  that  the  plaintiff 
may  be  restrained  from  disposing  of  it  or 
making  use  of  it,  directly  or  indirectly,  the 
court  is  not  justified  in  treating  either  plead- 
ing as  a  bill  for  infringement  in  order  to 
allow  questions  outside  of  interference  or 
priority  to  be  niised.  Electrical  .Accumula- 
tor Co.  V.  Brush  Electric  Co.,  (1890)  44 
Fed.  Rep.  602. 

Express  denial  of  interference.  —  Where  a 
bill  is  brought  for  the  avoidance  of  an  in- 
terfering patent,  and  defendant  wishes  to 
show  that  there  is  no  interference,  he  should 
expressly  deny  it  in  his  answer  and  not 
impliedly  admit  it.  Gold,  etc.,  Ore  Separat- 
ing Co.  V.  U.  S.  Disintegrating  Ore  Co., 
(1869)    6  Blatchf.    (tJ.  S.)    307. 

Implied  admission  of  interference.  —  And 
it  is  not  necessary  to  inquire  whether  there 
was  an  interference  where  the  answer  does 
not  deny  but  rather  impliedly  admits  it. 
Garratt  v.  Seibert,    (1878)    98  U.  S.  75. 

When  it  is  apparent  that  no  interference 
exists.  —  Where  the  answer  denies  the  inter- 
ference and  it  is  apparent  there  is  none, 
the  bill  will  be  dismissed.  Nathan  Mfg.  Co. 
V.  Craig,   (1892)   49  Fed.  Rep.  370. 

Question  of  interference  determined  or 
raised.  —  In  a  suit  under  this  section  the 
question  whether  an  interference  exists  or 
not  is  one  which  must  be  determined  from 
an  inspection  of  the  pleadings  and  proofs, 
and  is  no  more  to  be  raised  upon  a  petition 
by  the  plaintiff  for  leave  to  dismiss  its  bill 
than  is  the  question  of  the  priority  of  the 
respective  patents.  Electrical  Accumulator 
Co.  V.  Brush  Electric  Co.,  (1890)  44  Fed. 
Rep.  002. 

The  question  of  interference  is  determined 
by  tne  claims,  not  by  the  general  appearance 
and  functions  of  the  machine,  shown  but  not 
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claimed.     Dederick  v.  Fox,    (1893)    56  Fed. 
Rep.  714. 
Nature  of  proceeding  and  rules  governing. 

—  A  proceeding  under  this  section  is  an 
independent  proceeding  upon  independent 
testimony,  and  the  usual  rules  which  are  ap- 
plicable to  a  suit  in  equity  will  govern. 
Ecaubert  v.  Appleton,  (C.  C.  A.  1896)  67 
Fed.  Rep.  9i7;  In  re  Squire,  (1877)  3  B.  & 
A.  Pat.  Cas.  133,  22  Fed.  Cas.  No.  13,269. 

Modes  of  procedure.  —  The  phrase  "due 
proceedings  had  according  to  the  course  of 
equity,"  seems  to  have  been  added  to  the 
previous  legislation  and  intended  as  a  limi- 
tation upon  the  remedy  and  to  conclude  the 
parties  to  three  modes  of  procedure  recog- 
nized in  equity  practice.  Lockwood  v.  Cleve- 
land, (1881)  0  Fed.  Rep.  721. 

Effect  of  decision  of  patent  ofiSce.  —  The 
decision  of  the  patent  office  upon  the  ques- 
tion of  priority  of  invention  is  entitled  to 
great  weight  and  must  be  overcome  by  testi- 
monv  sufficient  in  character  and  amount  to 
carrv  thorough  conviction.  Ecaubert  v.  Ap- 
pleton,   (C.   C.  A.   1895)    67  Fed.  Rep.  917.    ' 

Issues  to  the  jury  may  be  ordered  in  a  suit 
for  the  repeal  of  interfering  patents  for  in- 
fringement, if  the  court  deems  it  necessary 
to  do  so;  otherwise  where  it  is  not  necea- 
saiy  or  proper  so  to  do.  Ay  ling  t\  Hull, 
(1866)  2  Cliflf.  (U.  S.)  494,  2  Fed.  Cas.  No. 
686. 

The  bill  must  show  that  the  interfering 
patent  is  owned  by  the  defendant  in  order  to 
be  good  as  against  a  special  demurrer.  Na- 
than Mfg.  Co.  V.  Craig,  (1889)  47  Fed.  Rep. 
622. 

Prior  use,  sale,  and  knowledge  must  be  de- 
nied. —  A  bill  to  declare  an  interfering  patent 
void  must  show  that  the  plaintiff's  patent 
was  not  known,  used,  sold,  etc.,  for  more 
than  two  years  prior  to  his  application,  else 
it  will  be  bad  on  demurrer.  Nathan  Mfg. 
Co.  V.  Craig,  (1889)  47  Fed.  Rep.  522. 

Exceptions  to  immaterial  allegations.  —  If 
an  allegation  in  a  bill  for  relief  against  a 
conflicting  patent  is  not  materia)  and  perti- 
nent, the  objection  should  be  made  by  ex- 
ception and  not  by  demurrer.  Stonemetz 
Printers'  Machinery  Co.  v.  Brown  Folding 
Mach.  Co.,   (1891)   46  Fed.  Rep.  72. 

A  bill  is  not  demurrable  for  misjoinder  of 
causes  of  action  because  it  prays  an  adjudica- 
tion concerning  conflicting  patents  and  also 
alleges  an  infringement  of  the  plaintiff's 
patent  and  prays  an  accounting  and  damages. 
Leach  v.  Chandler,  (1883)  18  Fed.  Rep. 
262;  Swift  1?.  Jenks,  (1884)  19  Fed.  Rep. 
642;  Holliday  v,  Pickhardt,  (1887)  29  Fed. 
Rep.  353;  American  Roll-Paper  Co.  v. 
Knopp,  (1890)  44  Fed.  Rep.  611;  Stonemetz 
jt'rinters'  Machinery  Co.  v.  Brown  Folding 
Mach.  Co.,  (1891)  46  Fed.  Rep.  72;  Avling 
V.  Hull,  (1805)  2  Cliff.  (U.  S.)  494,  2>ed. 
Cas.   No.   686. 

Supplemental  bill  setting  up  disclaimers. 

—  In  a  suit  under  this  section  to  set  aside 
an  interfering  patent  the  plaintiff  filed  a 
supplemental  bill  alleging  that  since  filing 
certain  disclaimers  in  the  patent  office  his 
patent  did  not  interfere  with  the  defendant's 
ond  praying  that  his  original  bill  bo  dis- 
missed; the   court  held   that   since   in   the 
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absence  of  a  cross-bill  there  was  no  other 
way  by  which  the  facts  could  be  made  co 
appear  the  supplemental  bill  w^ould  be  al- 
lowed to  stand,  the  defendant  praying  for 
affirmative  relief.  Electrical  AcciunuLitor 
Co.  V.  Brush  Electric  Co.,  (1890)  44  Fed. 
Rep.  602. 

The  assignee  of  a  patent  pendente  lite  may 
be  made  a  party  to  the  proceedings  by  an 
original  bill  in  the  nature  of  a  supplemental 
bill.  Ecaubert  v.  Appleton,  (CCA.  1895  i 
67   Fed.  Rep.   917. 

Dismissal  of  bill  or  cross-bill.  —  As  the 
very  object  of  the  statute  is  to  save  the 
necessitv  of  two  suits,  it  would  be  mani- 
festly  unjust  to  permit  either  the  plaintiff 
or  defendant  to  put  an  end  to  the  litigation 
by  dismissing  the  bill  or  cross-bill.  Where 
the  litigation  has  been  pending  for  a  long 
time  and  the  defendant  is  entitled  under 
his  answer  to  an  affirmative  decree  dedaring 
the  invalidity  of  the  plaintiff's  patent  in 
case  he  succeeds  in  estaolishing  the  priority 
of  his  own,  and  relying  on  this  has  neglected 
to  institute  a  cross-cause,  the  plaintiff  will 
not  be  allowed  to  dismiss  his  bill.  Electrieal 
Accumulator  Co.  v.  Brush  Electric  C6., 
(1890)  44  Fed.  Rep.  602. 

Assignment  by  plaintiff  while  suit  pend- 
ing as  ground  for  dismissal.  —  In  a  suit  nn- 
der  this  section  the  defendant  moved  for  a 
dismissal  of  the  plaintiff's  bill  because  the 
plaintiff  pendente  lite  had  assigned  his  pat- 
ent and  all  rights  thereunder  without  preju- 
dice to  the  assignee's  right  to  apply  for 
leave  to  tile  an  original  bill  in  the  naturr- 
of  a  supplemental  bill.  The  court  held  tb^: 
a  peremptory  dismissal  of  the  bill  was  no- 
permissible;  that  the  defendant's  rights  t* 
affirmative  relief  under  his  cross-bill  cnnl 
not  be  injuriously  affected  by  the  pl-jiniirt' 
assignment;  that  if  the  court  should  deerpt 
adversely  to  the  validity  of  the  assigfned  pat- 
ent the  assignee  would  be  bound  by  the 
result.  Ecaubert  v,  Appleton,  (C.  C.  A. 
1895)   67  Fed.  Rep.  917. 

The  assignee  may  file  an  original.  UU  in 
the  nature  of  a  supplemental  bill  and  if 
successful  have  a  decree  entered  in  hia 
favor.  Ecaubert  v.  Appleton,  (C.  C.  A. 
1895)   67  Fed.  Rep.  917. 

It  is  not  necessary  for  the  defendant  to  file 
a  cross-bill  praying  that  the  compUunAnfk 
patent  be  declared  void.  As  the  court  has 
power  to  declare  either  of  the  patents  void. 
the  defendant  can  have  any  affirmative  re- 
lief to  which  he  is  entitled  under  his  answer 
to  the  bill.  Lockwood  v.  Cleaveland,  ( 1881  > 
6  Fed.  Rep.  721;  Gold,  etc..  Ore  Sep<9r>tine 
Co.  V.  U.  S.  Disintegrating  Ore  Co.,  (1869)  6 
Blatchf.  (U.  S.)  307;  Union  Paper-Bap 
Mach.  Co.  V.  Crane,  (1874)  6  Pat.  Off.  Gaz. 
801,  24  Fed.  Cas.  No.  14.388;  Foster  r. 
Lindsay,  (1875)  3  Dill.  (U.  S.)  126;  Mowrr 
r.  Whitney,  (1871)  14  Wall.  (U.  S.)  440'; 
Electrical  Accumulator  Co.  r.  Brush  Electrie 
Co.    MSnO)    44  Fed.   Rep.   602. 

Right  to  file  cross-bill.  —  The  defendant, 
however,  may  file  such  a  cross-bill  if  be 
desire**.  American  Clay-Bird  Co.  r.  Ligowski 
Clay-Pigeon  Co.,  (1887)  31  Fed.  Rep.  466; 
Electrical  Accumulator  Co.  v.  Brush 
trie  Co.,   (1890)   44  Fed.  Rep.  602. 
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In  Lockwood  v.  Cleaveland,  (1881)  6 
Fed.  Rep.  721,  it  was  held  that  a  cross-bill 
should  be  dismissed  as  improvident ly  filed. 

The  court  may  declare  either  patent,  but 
not  both,  void.  American  Clay-Bird  Co.  v, 
Ligowski  Clay-Pigeon  Co.,  (1887)  31  Fed. 
Rep.  466. 

Contra,  Foster  v.  Lindsay,  (1875)  3  Dill. 
(U.  S.)  126,  9  Fed.  Cas.  No.  4,'976,  (1874)  1  B. 
Ar  A.  Pat.  Cas.  605, 9  Fed.  Cas.  No.  4,975 ;  Lock- 
wood  V.  Cleaveland,  (1881)  6  led.  Rep.  721, 
in  which  latter  case  it  was  said :  "  All  courts 
which  have  had  occasion  to  construe  the  sec- 
tion have  assumed  or  decided  that  they  had 
jurisdiction  over  all  the  interfering  patents 
upon  a  bill  filed,  and  that  upon  proper  issues 
formed  by  the  pleadings  without  the  inter- 
vention of  a  cross-bill,  afiSrmative  relief 
could  be  granted  to  either  of  the  parties 
entitled  to  it,  by  declaring  one  or  the  other, 
or  all,  of  the  patents  void  or  valid." 

In  Lockwood  v.  Cleaveland,  (1881)  6  Fed. 
Rep.  721,  it  was  also  said:  **  Congress  meant 
to  give  a  speedy  and  complete  remedy  to 
the  owners  of  interfering  patents,  and  to 
this  end  to  clothe  the  courts  with  juris- 
diction to  adjudge  and  declare  either  of 
the*,  patents  void  in  whole  or  in  part,  or 
inoperative,  or  invalid  in  any  particular 
part  of  the  United  States." 

Full  relief  may  be  granted.  — The  court  is 


enabled  by  the  power  conferred  upon  it,  not 
only  to  decree  a  final  remedy,  but  also  to 
protect  tlie  subject-matter  of  the  decree,  and 
it  may  grant  relief  by  injunction  or  other- 
wise protect  either  party  in  any  of  the 
rights  to  which  he  is  entitled  by  law.  Pot- 
ter V.  Dixon,  (1863)  6  Blatchf.  (U.  S.) 
160,  19  Fed.  Cas.  No.  11,325;  Palmer  Pneu- 
matic Tire  Co.  v.  Lozier,  (1895)  69  Fed. 
Rep.  346. 

Decree  annulling  void  patent. — If  the  court 
holds  that  either  of  the  patents  is  void,  it 
should  enter  a  decree  annulling  the  patent 
and  should  not  merely  dismiss  the  bill  or 
enter  a  judgment  against  the  defendant. 
Foster  v.  Lindsay,  (1875)  3  Dill.  (U.  S.) 
126,  9  Fed.  Cas/ No.  4,976. 

Enjoining  action  at  law.  —  In  a  suit  in 
equity  under  this  section,  the  court  will  not 
grant  an  injunction  to  restrain  the  prose- 
cution of  an  action  at  law  for  infringement 
where  the  equity  suit  cannot  be  brought  to 
trial  as  soon  as  the  action  at  law.  Palmer 
Pneumatic  Tire  Co.  v.  Lozier,  (1895)  69 
Fed.  Kep.  346. 

Opening  decree.  —  A  decree  entered  in  a 
suit  under  this  section  will  not  be  opened 
for  the  purpose  of  allowing  a  defense,  such 
as  want  of  novelty,  which  cannot  be  liti- 
gated in  such  a  proceeding.  Lockwood  V, 
Cleveland,  (1884)  20  Fed.  Rep.  164 


Sees.  4919-4922.   [Suits  for  infringement     See  infra,  p.  552.] 

Sec.  4923.  [Patent  not  void  on  account  of  previous  use  in  foreign 
country, "l  Whenever  it  appears  that  a  patentee,  at  the  time  of  making  his 
application  for  the  patent,  helieved  himself  to  be  the  original  and  first  inventor 
or  discoverer  of  the  thing  patented,  the  same  .shall  not  be  held  to  be  void  on 
account  of  the  invention  or  discovery,  or  any  part  thereof,  having  been  known 
or  used  in  a  foreign  country,  before  his  invention  or  discovery  thereof,  if  it 
had  not  been  patented  or  described  in  a  printed  publication.      [R.  S.  ] 


Act  of  Julv  8,  1870,  ch.  230,  16  Stat.  L. 
208. 

Necessity  of  original  invention.  —  Under 
this  section  the  patentee  must  be  an  orig- 
inal inventor  and  not  a  mere  importer  of 
the  invention.  Roemer  v.  Simon,  (1877)  95 
U.  8.  214;  Sewall  r.  Jones,  (1875)  91  U.  S. 
171;  Thompson  v.  Haight,  (1826)  1  U.  S. 
L.  J.  563,  23  Fed.  Cas.  No.  13,957;  Doyle  v. 
Spaulding,  (1884)  19  Fed.  Rep.  744;  Illlng- 
worth  V.  Spaulding,   (1881)   9  Fed.  Rep.  611. 

Amount  of  foreign  knowledge  or  use. — 
Under  this  statute  the  patentability  of  an 
invention  is  not  affected  by  the  amount  of 
foreigpn  knowledge  or  use  where  the  con- 
ditions provided  in  this  statute  are  present. 
Hurlbut  r.  Schillinger,  (1889)  130  U.  8. 
456;  O'Reilly  v.  Morse,  (1853)  15  How. 
(U.  S.)  62;  Gayler  v.  Wilder,  (1850)  10 
How.  (U.  S.)  496;  Judson  v.  Cope,   (1860)   1 


Bond  (U.  S.)  327;  Elizabeth  17.  American 
Nicholson  Pavement  Co.,  (1877)  97  U.  S. 
126;  Roemer  v.  Simon,  (1877)  96  U.  S.  214; 
Badische  Anilin,  etc..  Fabrik  v.  Kalle,  (1899) 
94  Fed.  Rep.  163;  American  Sulphite  Pulp 
Co.  V.  Howland  Falls  Pulp  Co.,  (1895)  70 
Fed.  Rep.  986 ;  Holmes  Electric  Protective  Co. 
r.  Metropolitan  Burglar  Alarm  Co.,  (1884) 
22  Fed.  Rep.  341;  Doyle  v.  Spaulding,  (1884) 
19  Fed.  Rep.  744:  Worswick  Mfg.  Co.  v. 
Steiger,  (1883)  17  Fed.  Rep.  250:  Union 
Sugar  Refinery  r.  Matthieson,  (1865)  3  Cliff. 
(U.  S.)  639,  24  Fed.  Cas.  No.  14,399;  Mc- 
Farland  t?.  Spencer,  (1885)  32  Pat.  Off.  Gaz. 
893. 

With  consent  of  inventor.  —  Where  the 
knowledge  and  use  of  an  invention  in  a  for- 
eign country  has  been  with  the  consent  of 
the  inventor  it  amounts  to  an  abandonment. 
Shaw  V.  Cooper,  (1833)  7  Pet.  (U.  S.)  292. 


Sec.  4924.  [Extension  of  patents  granted  prior  to  March  £,  186 1,]  Where 
the  patentee  of  any  invention  or  discovery,  the  patent  for  which  was  planted 
prior  to  the  second  day  of  March,  eighteen  hundred  and  sixty-one,  shall  desire 
an  extension  of  this  patent  beyond  the  original  term  of  its  limitation,  he  shall 
make  application  therefor,  in  writing,  to  the  Commissioner  of  Patents,  setting 
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forth  the  reasons  why  such  extension  should  be  granted;  and  he  shall  also 
furnish  a  written  statement  under  oath  of  the  ascertained  value  of  the  inven- 
tion or  discovery,  and  of  his  receipts  and  expenditures  on  account  thereof, 
sufficiently  in  detail  to  exhibit  a  true  and  faithful  account  of  the  loss  and  profit 
in  any  manner  accruing  to  him  by  reason  of  the  invention  or  discovery.  Such 
application  shall  be  filed  not  more  than  six  months  nor  less  than  ninety  days 
before  the  expiration  of  the  original  term  of  the  patent ;  and  no  extension  shall 
be  granted  after  the  expiration  of  the  original  term.      [i?.  S.'] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  have  expired  by  limitation  under  the  law,  and 

208.  extensions  are  not  now  granted,  this  Act  is 

Statute  obsolete.  —  Since    all    patents    in  obsolete  and  of  no  force, 
effect  at  the  time  of  the  passage  of  this  Act 

Sec.  4925.  [^What  notice  of  apptication  for  extension  must  be  given,'\ 
Upon  the  receipt  of  such  application,  and  the  payment  of  the  fees  required  by 
law,  the  Commissioner  shall  cause  to  be  published  in  one  newspaper  in  the 
city  of  Washington,  and  in  such  other  papers  published  in  the  section  of  the 
country  most  interested  adversely  to  the  extension  of  the  patent  as  he  may 
deem  proper,  for  at  least  sixty  days  prior  to  the  day  set  for  hearing  the  case,  a 
notice  of  such  application,  and  of  the  time  and  place  when  and  where  the  same 
will  be  considered,  that  any  person  may  appear  and  show  cause  why  the  exten- 
sion should  not  be  granted.      [R.  S-l 

Act  of  July  8,  1870,  ch.  230,  16  Stot.  L.  208. 
See  note  under  R.  S.  4924^  aupra. 

Sec.  4926.  [A pplications  for  extension,  to  whom  to  be  referred,^  Upon 
the  publication  of  the  notice  of  an  application  for  an  extension,  the  Commis- 
sioner shall  refer  the  case  to  the  principal  examiner  having  charge  of  the  class 
of  inventions  to  which  it  belongs,  who  shall  make  the  Commissioner  a  full 
report  of  the  case,  stating  particularly  whether  the  invention  or  discovery  was 
new  and  patentable  when  the  original  patent  was  granted.      [JB.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L,  208. 
See  note  under  R.  S.  4924,  supra. 

Sec.  4927.  {^Commissioner  to  hear  amd  decide  the  question  of  jextension^] 
The  Commissioner  shall,  at  the  time  and  place  designated  in  the  published 
notice,  hear  and  decide  upon  the  evidence  produced,  both  for  and  against  the 
extension ;  and  if  it  shall  appear  to  the  satisfaction  of  the  Commissioner  that 
the  patentee,  without  neglect  or  fault  on  his  part,  has  failed  to  obtain  from  the 
use  and  sale  of  his  invention  or  discovery  a  reasonable  remuneration  for  the 
time,  ingenuity,  and  expense  bestowed  upon  it,  and  the  introduction  of  it  into 
use,  and  that  it  is  just  and  proper,  having  due  regard  to  the  public  interest, 
that  the  term  of  the  patent  should  be  extended,  the  Commissioner  shall  make  a 
certificate  thereon,  renewing  and  extending  the  patent  for  the  term  of  seven 
years  from  the  expiration  of  the  first  term.  Such  certificate  shall  be  recorded 
in  the  Patent-Office;  and  thereupon  such  patent  shall  have  the  same  effect  in 
law  as  though  it  had  been  originally  granted  for  twenty-one  years.      [i2.  jS.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  209. 
See  note  under  R.  S.  4924,  supra. 

Sec.  49^.  ^Operation  of  extension,]  The  benefit  of  the  extension  of  a 
patent  shall  extend  to  the  assignees  and  grantees  of  the  right  to  use  the  thin^ 
patented,  to  the  extent  of  their  interest  therein.      [B.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  209. 
See  note  under  R.  S.  4924,  supra, 
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Sec.  4898.  [Assignments  of  patenis.'\  Every  patent  or  any  interest  therein 
shall  be  assignable  in  law  by  an  instrument  in  writing,  and  the  patentee  or 
his  assigns  or  l^al  representatives  may  in  like  manner  grant  and  convey  an 
exclusive  right  under  his  patent  to  the  whole  or  any  specified  part  of  the  United 
States.  An  assignment,  grant,  or  conveyance  shall  be  void  as  against  any 
subsequent  purchaser  or  mortgagee  for  a  valuable  consideration,  without  notice, 
unless  it  is  recorded  in  the  Patent  Office  within  three  months  from  the  date 
thereof.  If  any  such  assignment,  grant,  or  conveyance  of  any  patent  shall 
be  acknowledged  before  any  notary  public  of  the  several  States  or  Territories 
or  the  District  of  Columbia,  or  any  commissioner  of  the  United  States  circuit 
court,  or  before  any  secretary  of  legation  or  consular  officer  authorized  to  ad- 
minister oaths  or  perform  notarial  acts  under  section  seventeen  hundred  and 
fifty  of  the  Eevised  Statutes,  the  certificate  of  such  acknowledgment,  under  the 
hand  and  official  seal  of  such  notary  or  other  officer,  shall  be  prima  facie  evi- 
dence of  the  execution  of  such  assignment,  grant  or  conveyance.      [iZ.  S.] 

This  section  was  amended  to  read  as  above  secretaries  of  legation  and  consular  officers 

by  the  Act  of  March  3,  1897,  ch.  301,  sec.  5,.  to  administer  oaths,  etc.,  and  it  provides  that 

29  Stat.  L.  693.    The  amendment  consists  in  documents  purporting  to  have  affixed  thereto 

the  addition  of  the  final  provision,  beginning  the  seal  an^  signature  of  the  officer  shall  be 

with  the  words  "  If  any  such  assignment,"  admitted  in  evidence  without  proof  of  such 

etc.  *  seal  or  signature  being  genuine.    See  Diplo- 

By    R.    8.    sec.    1760,  authority    is  given  matic  and  Consulab  Officebs,  vol.  2,  p.  812. 


NOTES  ON   R.    S.    SEC.    4898. 

I.  In  Oeneral,  p.  531. 

II.  Title  to  and  Co-ownership  of  Patents,  p.  533. 
III.  Assignment 8 f  p.  535.     • 

1.  Agreements  to  Assign,  p.  535. 

2.  Parties,  p.  535. 

3.  Form  and  Requisites,  p.  536. 

4.  Recording,  p.  539. 

5.  Nature  and  Effect,  p.  540. 
6   Rescission,  p.  542. 

IV.  Licenses,  p.  542. 

1.  Nature  and  Requisites,  p.  542. 

2.  Implied    License    to    Government,  p.  544. 

3.  Assignability,  p.  544. 

4.  Construction,  p.  545. 

5.  Operation  and  Effect,  p.  546. 

6.  Duration,  Ewpiration,  a/nd  Renewal,  p.  547. 
V.  Evidence  of  Grant,  p.  547. 

I.  In   General.  ^'^^  legal  representatives,  and  becomes  part  of 

the  assets." 

Scope    of   section.  —  This   section    is   con*  An  owner  of  a  patent  has  a  right  to  sell 

fined    to    assignments,    grants,    and    convey-  it  or  keep   it;    to   manufacture   the   article 

•nces  of  interests  in  patents  after  they  are  himself  or  to'  license  others  to  manufacture 

issued.     Wright   v.   Randal,    (1881)    8   Fed.  it;    to   sell   such   article   himself  or   to   au- 

Rep.  501.  thorize  others  to  sell  it.    Bement  v.  National 

Property   characteristics.  —  As    stated    by  Harrow  Co.,  (1002)  186  U.  6,  70. 

Mr.  Justice  Nelson,  in  Wilson  r.  Rousseau,  Sale  on  execution.  —  A  patent  right  is  not 

(1846)  4  How.  (U.  S.)  646,  in  speaking  of  a  subject  to  sale  on  execution.     Ager  v.  Mur- 

patent:     '*  The  law  has  thus  impressed  upon  ray,    (1881)     105    U.    S.    126:    Campbell    r. 

it   all   the   qualities   and   characteristics   of  James,   (1880)   2  Fed.  Rep.  338;  Peterson  v, 

property  for  the  specified  period,  and  has  en-  San   Francisco,    (1896)    115   Cal.  211;   Har- 

abled  him  to  hold  and  deal  with  it  the  same  rington  r.  Cambridge,    (1884)    14  W.  N.  C. 

as  in  case  of  any  other  description  of  prop-  (Pa.)   456. 

erty  belonging  to  him,  and  on  his  death  it  This  principle  is  true  in  the  absence  of  a 

passes  with  the  rest  of  his  personal  estate  to  statute  authorizing  the  sale  of  a  patent  on 
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execution.  Erie  Wringer  Mfg.  Co.  v.  Na- 
tional Wringer  Co.,  (1894)  63  Fed.  Rep. 
248. 

Attachment.  —  A  patent  is  not  subject  to 
attachment  on  the  ground  that  the  owner  is 
about  to  remove  it  from  the  state.  Logan 
V.  Sibley,  (1896)  67  111.  App.  579. 

Bill  in  equity.  —  The  patent  right  may  be 
reached  by  a  bill  in  equity,  as  by  a  creditor's 
bill,  and  an  assignment  compelled  by  the 
court.  Ager  v.  Murray,  (1881)  105  U.  S. 
126;  Gorrell  t\  Dickson,  (1886)  26  Fed.  Rep. 
464;  Maitland  v.  Gibson,  (1897)  79  Fed. 
Rep.  136;  Vail  v.  Hammond,  (1891)  60  Conn. 
374;  Wilson  V.  Martin-Wilson  Automatic 
Fire  Alarm  Co.,  (1889)  149  Mass.  24;  Gil- 
Ictt  V.  Bate,  (1881)  86  N.  Y.  87. 

Suppbmentary  proceedings. — An  assign- 
ment may  be  compelled  by  the  court  under 
supplementary  proceeding.  Newton  r.  Buck, 
(L.  C.  A.  1896)  77  Fed.  Rep.  614;  Pacific 
Bank  r.  Robinson,  (1881)  57  Cal.  520;  Barnes 
t\  Morgan,  (1875)  3  Hun  (N.  Y.)  70ar;  aan 
Ranald  t\  WyckofT,  (1877)  41  N.  Y.  Super. 
Ct.  527. 

Where  a  debtor  refuses  to  assign,  upon  an 
order  of  the  court  under  a  state  statute  so 
authorizing  a  person  appointed  by  the  court 
may  execute  the  assignment  in  the  debtor's 
name.  Wilson  v.  Martin  Wilson  *  Automatic 
Fire  Alarm  Co.,  (1889)   161  Mass.  515. 

Receiver's  right  to  patent.  —  The  appoint- 
ment of  a  receiver  does  not  of  itself  vest  title 
to  a  patent  right  in  him.  Gordon  v.  Anthony, 
(1879)  10  Blatchf.  (U.  S.)  234;  Adams  r. 
Howard,  (1884)  22  Fed.  Rep.  656;  Dick  v. 
Struthers,  (1885)  25  Fed.  Rep.  103;  McCuUoh 
17.  Association  Horlogere  Suisse,  (1891)  45 
Fed.  Rep.  479. 

Effect  of  insolvency.  —  Under  this  section 
the  legal  title  to  a  patent  does  not  pass  by  a 
sale  of  the  patent  upon  an  execution  against 
the  owner  to  his  assignee  in  insolvency  by  an 
assignment  of  his  property  by  the  court  or 
by  a  general  assignment  of  all  of  his  prop- 
erty, or  by  the  appointment  of  a  receiver  of 
the  insolvent  debtor,  but  the  receiver  of  a 
dissolved  corporation  may  maintain  an  ac- 
tion against  one  having  the  legal  title  to  the 
patent  to  compel  a  conveyance  to  him.  Mc- 
Culloh  t'.  Association  Horlogere  Suisse, 
(1891)  45  Fed.  Rep.  479. 

A  purchaser  acquires  an  unrestricted  right 
to  use  a  patented  article  when  purchased 
from  the  patentee  or  any  person  authorized 
to  sell.  Goodyear  v.  Beverly  Rubber  Co., 
(1859)  1  Cliff.  (U.  S.)  348;  Roosevelt  V. 
Western  Electric  Co.,  (1884)  20  Fed.  Rep. 
724;  Heaton-Peninsular  Button  Fastener  Co. 
V.  Eureka  Specialty  Co.,  (C.  C.  A.  1896)  77 
Fed.  Rep.  288;  Detweiler  r.  Voege,  (1881) 
19  Blatchf.  (U.  S.)  482;  Wilson  r.  Turner, 
(1846)  4  How.  (U.  S.)  712;  Wilson  r.  Rous- 
seau, (1846)  4  How.  (U.  S.)  646;  Buss  v. 
Putney,   (1859)    38  N.  H.  44. 

A  patented  article  is  taken  out  of  the  mo- 
nopoly of  the  patent  by  a  sale,  and  the  vendee 
and  subsequent  owners  have  the  right  to  use 
it  until  it  is  worn  out.  Chaffee  v.  Boston 
Belting  Co.,  (18.j9)  22  How.  (U.  S.)  217; 
Simpson  r.  Wilson,  (1846)  4  How.  (U.  S.) 
7Q9. 


One  who  buys  patented  articles  of  manu- 
facture from  one  authorized  to  sell  them 
becomes  possessed  of  an  absolute  property 
in  such  articles,  unrestrictv^d  in  time  or 
place.  Keeler  v.  Standard  Folding  Bed  Co., 
(1895)  157  U.  S.  659;  Hobble  v.  Jennison, 
(1893)  149  U.  S.  355;  Birdsell  v.  Shaliol, 
(1884)  112  U.  S.  485;  Adams  r.  Burke. 
(1873)  17  Wall.  (U.  S.)  453;  Mitchell  c. 
Hawley,  (1872)  16  Wall.  (U.  S.)  544; 
Chaffee  v.  Boston  Belting  Co.,  (1859)  22 
How.  (U.  S.)  217;  Bloomer  v.  McQuewan. 
(1852)  14  How.  (U.  S.)  539;  Wilson  r. 
Rousseau,  (1846)  4  How.  (U.  S.)  646; 
Jackson  v.  Vaughan,  (1896)  73  Fed.  Rep. 
837. 

Purchaser's  territorial  rights  of  use.  —  A 
specific  article  sold  by  one  authorised  to 
make  such  sale  is  wholly  removed  from  the 
monopoly  of  the  patent  and  may  be  oaed 
anywhere  although  acquired  from  a  terri- 
torial assignee  or  licensee.  Adams  t?.  Burke. 
(1873)  17  Wall.  (U.  S.;  453;  Hobble  v. 
Jennison,  (1893)  149  U.  S.  355;  Edison 
Electric  Light  Co.  v.  Bloomingdale,  (1894) 
65  Fed.  Rep.  212;  McKay  v.  VVooster. 
(1873)  2  Sawy.  (U.  S.)  373;  May  r.  Chaf- 
fee, (1871)  5  Fish.  Pat.  Caa.  160.  Contra^ 
Sheldon  Axle  Co.  v.  Standard  Axle-Worka, 
(1889)  37  Fed.  Rep.  789;  Wlcke  r.  Klein- 
knecht,  (1874)  1  B.  &  A.  Pat.  Cas.  606. 

Right  to  sell  purchased  article.  —  A  pur- 
chaser of  a  specific  article,  although  the 
purchase  was  made  from  a  territorial  as- 
signee or  licensee,  may  sell  the  article  any- 
where. Jackson  r.  Vaughan,  (1896)  73  Fed. 
Rep.  837. 

The  purchaser  of  patented  articles  from 
one  territorial  assignee  might  sell  them  In 
the  course  of  trade  in  the  territory  of  an- 
other assignee.  Keeler  v.  Standard  Folding 
Bed  (3o.,  (1895)  157  U.  S.  659.  overruling 
Hatch  17.  Adams,  (1884)  22  Fed.  Rep.  434; 
Hatch  17.  Hall,  (1884)  22  Fed.  Rep.  433; 
California  Electrical  Works  v.  Finck, 
(1891)  47  Fed.  Rep.  583. 

Articles^  seized  for  customs  duties.  —  The 
fact  that '  articles  infringing  a  patent  were 
seized,  condemned,  and  sold  for  a  Tiolation 
of  the  customs  law  does  not  entitle  the 
purchaser,  knowing  that  the  goods  infringe 
such  patents,  to  sell  them,  nor  does  itm 
any  way  release  him  from  his  liability  to 
the  owner  of  the  patent.  Dickerson  f?.  Shel- 
don,  (C.  C.  A.  1899)   98  Fed.  Rep.  621, 

Assignment  and  license  distinguished. — 
\ATiether  a  transfer  of  a  particular  right 
or  interest  under  a  patent  is  an  assignment 
or  a  license  is  determined  by  the  legal 
effect  of  its  provisions,  and  not  by  the 
name  by  which  it  is  called.  Waterman  r. 
Mackenzie,    (1891)    138   U.   S.   252. 

"The  patentee,  or  his  assigns,  may,  by 
instrument  in  writing,  assign,  grant,*  and 
convey  either,  (1)  the  whole  patent,  com- 
prising the  exclusive  right  to  make,  use, 
and  vend  the  invention  throughout  the 
United  States;  or  (2)  an  undivided  part 
or  share  of  that  exclusive  ri^t;  or  (3)  the 
exclusive  right  under  the  patent  within  and 
throughout  a  specified  part  of  the  United 
States.  •  •  *  A  transfer  of  either  of 
these  three  kinds  of  interests  is  an 
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ment,  properly  speaking,  and  vests  in  the  as- 
signee a  title  in  so  much  of  the  patent  itself, 
with  a  right  to  sue  infringers;  in  the  second 
case,  jointly  with  the  assignor;  in  the  first 
and  third  cases,  in  the  name  of  the  assignee 
alone.  Any  assignment  or  transfer,  short 
of  one  of  these,  is  a  mere  license,  giving 
the  licensee  no  title  in  the  patent,  and  no 
right  to  sue  at  law  in  his  own  name  for 
an  infringement."  Waterman  v.  Mackenzie, 
(1891)  138  U.  8.  252,  citing  Moore  v.  Marsh, 
(1868)  7  Wall.  (U.  S.)  615;  Gayler  t?.  Wilder, 
(1860)  10  How.  (U.  S.)  477;  Excelsior 
Wooden  Pipe  Co.  v.  Seattle,  (C.  C.  A.  1902) 
117  Fed.  Rep.  140. 

The  motive  of  the  parties  does  not  deter- 
mine whether  a  transfer  is  an  assignment 
or  a  license.  Seibert  C^ylinder  Oil  Cup  Co. 
V,  Phillip's  Lubricator  Co.,  (1882)  10  Fed. 
Rep.  677;  Seibert  Cylinder  Oil  Clip  Co.  v. 
Beggs,    (1887)    32  Fed.  Rep.  790. 

Where  an  instrument  is  called  a  license 
upon  its  face  it  is  significant  as  showing 
the  intent  of  the  parties  but  will  not  con- 
trol. Moore  Mfg.,  etc.,  Co.  v.  Cronk  Hanger 
Co.,  (1896)  69  Fed.  Rep.  998;  Theberath 
V,  Celluloid  Mfg.  Co.,  (1880)  3  Fed.  Rep. 
143. 

Effect  of  record.  —  The  fact  that  an  in- 
strument is  recorded  shows  that  it  was 
intended  as  an  assignment.  Littlefield  v. 
Perry,    (1874)    21    Wall.    (U.    S.)    205. 

Ssservation  of  personal  right.  —  The  fact 
that  the  grantor  reserves  or  accepts  a  mere 
personal  right,  such  as  a  license  back  to 
Mm  by  the  assignee,  will  not  reduce  the 
assignment  to  a  license.  Pope  Mfg.  Co.  v. 
GormuUy,  etc.,  Mfg.  Co.,  (1888)  34  Fed. 
Rep.  893;  Russell  v.  Kendall,  (1801)  58 
Fed.  Rep.  382;  Littlefield  17.  Perry,  (1874) 
21  Wall.    (U.  S.)    205. 

II.  Title  to  and  Co-ownkbship  of  Patents. 

Legal  and  equitable  titles.  —  The  legal  title 
to  a  patent  may  be  in  one  person  and  the 
equitable  title  in  another.  Davis  Improved 
Wrought  Iron  Wagon  Wheel  Co.  v.  ^ Davis 
Wrought  Iron  Wagon  Co.,  (1884)  20  Fed. 
Rep.  699. 

Holder  of  legal  title  as  trustee.  —  Where 
the  legal  title  is  in  one  person  and  the 
equitable  title  in  another  the  holder  of  the 
legal  title  will  generally  be  treated  by  a 
court  of  equity  as  a  trustee  of  an  equitable 
owner.  Whiting  v.  Graves,  (1878)  3  B.  & 
A.  Pat.  Cas.  222. 

Legal  title  acquired  without  notice  of 
equities.  —  Where  the  holder  of  the  legal  title 
has  acquired  such  title  without  notice  of 
an  equitable  title  existing  in  another  he 
will  prevail  over  the  holder  of  the  equitable 
title.  Prime  v.  Brandon  Mfg.  Co.,  (1879)  16 
Blatchf.  (U.  S.)  453;  Davis  Improved 
Wrought  Iron  Wagon  Wheel  Co.  v.  Davis 
Wrought  Iron  Wagon  Co.,  (1884)  22 
Bktchf.  (U  S.)  221,  20  Fed.  Rep.  699; 
Faulkner  v.  Empire  State  Nail  Co.,  (C.  C. 
A.  1896)  67  Fed.  Rep.  913;  American  Solid 
Leather  Button  Co.  v.  Empire  State  Nail 
Co.,  (1891)  47  Fed.  Rep.  741;  Wright  v. 
Randel,    (1881)   8  Fed.  Rep.  591. 

Assignee  in  trust*  —  An  assignment  of  a 


patent  to  an  assignee  in  trust  gives  him 
the  legal  title.  Campbell  v.  James,  (1879) 
17  Blatchf.  (U.  S.)  42,  4  Fed.  Cas.  No. 
2,361. 

Legal  title  held  in  trust  for  assignee.  —  An 
oral  assignment  or  sale  of  an  invention  be- 
fore the  issuance  of  a  patent  is  valid  and 
invests  the  purchaser  with  the  equitable 
title,  and  the  inventor  who  after  such  as- 
signment or  sale  obtains  a  patent,  holds 
the  legal  title  in  trust  for  the  owner  of 
the  equitable  title.  Pitts  v.  Whitman, 
(1843)  2  Story  (U.  S.)  609,  19  Fed.  Cas. 
No.  11,196;  Whiung  r.  Graves,  (1878)  3 
B.  &  A.  Pat.  Cas.  222,  29  Fed.  Cas.  No. 
17,577;  Hapgood  v.  Rosenstock,  (1885)  23 
Fed.  Rep.  86;  Continental  Windmill  Co.  v. 
Empire  Windmill  Co.,  (1871)  8  Blatchf. 
(U.  S.)  29.5,  6  Fed.  Cas.  No.  3,142;  Dalzell 
V.  Dueber  Watch  Case  Mfg.  Co.,  (1893)  149 
U.  S.  315;  Cook  v.  Sterling  Electric  Co., 
(1902)    118  Fed.  Rep.  45. 

Number  of  joint  owners.  —  The  number  of 
persons  who  may  jointly  own  a  patent  right 
is  not  limited  in  the  United  States.  Vose 
V.  Singer,  (1862)  4  Allen  (Mass.)  226. 

Cotenants.  —  If  a  patent  is  issued  to  two 
or  more  persons  they  become  cotenants.  Ma- 
thers V.  Green,  (1865)  L.  R.  1  Ch.  29;  Bar- 
rett v.  Hall,  (1818)  1  Mason  (U.  S.)  447; 
Pitts  17.  Hall,  (1864)  3  Blatchf.  (U.  S.)  207; 
Dunham  v.  Indianapolis,  etc.,  R.  Co.,  (1876) 
7  Biss.  (U.  S.)  223;  Levy  v.  Dattlebaum, 
(1894)  63  Fed.  Rep.  992;  Eraser  v.  Gates, 
(1885)    118  111.  99. 

The  assignor  and  assignee  of  an  undivided 
interest  in  a  patent  right  are  joint  owners  or 
tenants     in     common.     Gavler     v.     Wilder, 
(1850)    10  How.   (U.  S.)   477. 

Patent  to  one  after  rejected  joint  applica- 
tion. —  Where  a  joint  application  by  two  per- 
sons is  rejected,  a  patent  for  the  same  in- 
vention subsequently  obtained  by  one  of 
them  in  his  own  name  inures  to  both,  and 
they  are  joint  owners.  Vetter  r.  Lentzinger, 
(1870)    31    Iowa    182. 

Agreement  for  joint  patent.  —  Under  an 
agreement  thiit  a  patent  is  to  be  taken  out 
in  the  joint  names  of  two  or  more  persons, 
or  for  their  joint  benefit,  the  parties  are  in 
equity  joint  owners.  Duke  v.  Graham, 
(1884)  19  Fed.  Rep.  647;  Whiting  v.  Graves, 
(1878)  3  B.  &  A.  Pat.  Cas.  222;  Blakeney 
V.  Goode,   (1876)  30  Ohio  St.  350. 

Assignment  to  two  or  more.  —  If  a  patent 
is  assigned  to  two  or  more  persons  they  are 
cotenants.  Steers  v.  Rogers,  (1893)  A.  C. 
232,  aljirming,    (1892)    2   Ch.    13. 

Territorial  contract  between  joint  owners^ 
—  A  contract  between  two  joint  owners  of 
a  patent,  intended  to  perfect  and  establish  in 
each  respectively  the  exclusive  right  to-  the 
patent  in  certain  states,  constitutes  an  as- 
signment and  vests  title  in  each  for  the  state 
designated.  Russell  r.  Kendall,  (1891)  58 
Fed.  Rep.  381. 

An  exclusive  right  for  a  term  of  years  less 
than  the  full  term  of  the  patent  may  be  as- 
signed by  the  patentee,  but  the  legal  title 
will  remain  in  him.  Still  r.  Reading,  (1881) 
9  Fed.  Rep.  40;  Moore  Mfg.,  etc.,  Co.  v. 
Cronk  Hanger  Co.,  (1895)  69  Fed.  Rep. 
998. 
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Inventions  of  employee.  —  A  manufactur- 
ing corporation  which  has  employed  a  skilled 
workman,  for  a  stated  compensation,  to  take 
charge  of  its  works,  and  to  devote  his  time 
and  services  to  devising  and  making  im- 
provements in  articles  there  manufactured, 
is  not  entitled  to  a  conveyance  of  patents 
obtained  for  inventions  made  by  him  while 
so  employed,  in  the  absence  of  express  agree- 
ment to  that  effect.  Hapgood  r.  Hewitt, 
(1886)  119  U.  S.  226;  Dalzell  V,  Dueber 
Watch  Case  Mfg.  Co.,  (1893)  149  U.  S. 
316,  reversing  (1889)   38  Fed.  Rep.  537. 

The  rights  and  liabilitiss  of  the  co-owners 
of  a  patent,  when  not  modified  by  contract 
or  agreement  among  themselves,  arc  stated 
as  follows :  "  Where  a  patent  belongs  to 
several  persons  in  common,  each  co-owner 
can  assign  his  share  and  sue  for  an  infringe- 
ment, and  can  also  work  the  patent  himself, 
give  licenses  to  work  it,  and  sue  for  royal- 
ties payable  to  him  for  its  use;  and  is  en- 
titled to  retain  for  his  own  benefit  whatever 
profit  he  may  derive  from  the  working,  al- 
though he  may  be  liable  to  account  for  what 
he  receives  in  respect  of  the  licenses." 
Pusey,  etc.,  Co.  v.  Miller,  (1894)  61  Fed. 
Rep.  401. 

Special  agreements  may  be  made  between 
co-owners  by  which  the  mutual  rights  and 
liabilities  may  be  modified  or  determined. 
Lalance,  etc.,  Mfg.  Co.  v.  National  Enamel- 
ing, etc.,  Co.,  (1901)  108  Fed.  Rep.  77; 
Kinsman  v.  Parkhurst,  (1856)  18  How.  (U. 
S.)  289;  Hubenthal  17.  Kennedy,  (1888)  76 
Iowa  707;  Steams  v.  Barrett,  (1823)  1  Pick. 
(Mass.)  443;  Parkhurst  t7.  Kinsman,  (1847) 
6  N.  J.  Eq.  600;  Marston  v.  Swett,  (1876) 
66  N.  Y.  206;  Culp  v,  Allen,  (1896)  166  Pa. 
St.  286;  Marsh  i;.  Newark  Heating,  etc., 
Mach.  Co.,   (1894)  67  N.  J.  L.  36. 

Power  of  one  co-owner  to  bind  another. — 
The  owner  of  a  part  of  a  patent  cannot  bind 
his  co-owner  by  any  special  contract  with  an 
assignee  of  the  patent,  which  is  not  connected 
with  the  enjoyment  and  exercise  of  the  com- 
mon privilege  under  the  patent.  Lawrence 
t?.  Dale,  (1817)  3  Johns.  Ch.  (N.  Y.)  23; 
M'Neven  t?.  Livingston,  (1819)  17  Johns.  (N. 
Y.)  437. 

Co-owners  are  not  partners  in  the  absence 
of  an  agreement  to  that  effect.  Pitts  r. 
Hall,  (1854)  3  Blatchf.  (U.  S.)  201;  Fraser 
V.  Gates,  (1885)  118  111.  99;  Marsh  v. 
Newark  Heating,  etc.,  Mach.  Co.,  (1894)  57 
N.  J.  L.  30. 

Patent  rights  may  be  held  in  partnership, 
the  mutual  rights  and  liabilities  of  the  par- 
ties being  determined  by  their  agreement  and 
by  the  general  Partnership  Law.  McWilliams 
Mfg.  Co.  V,  Blundell,  (1882)  11  Fed.  Rep. 
419;  Keller  v.  Stolzenbach,  (1884)  20  Fed. 
Rep.  47;  Rogers  v.  Riessner,  (1887)  30  Fed. 
Rep.  626;  Montross  v.  Mabie,  (1887)  30  Fed. 
Rep.  234;  Locke  v.  Lane,  etc.,  Co.,  (1888)  36 
Fed.  Rep.  289;  Haffecke  v.  Clark,  (1892)  50 
Fed.  Rep.  531;  Denning  t?.  Bray,  (C.  C.  A. 
1894)  61  Fed.  Rep.  651;  Levy  v.  Dattlebaum, 
(1894)  63  Fed.  Rep.  992;  Carroll  v.  Gold- 
Bchmidt,  (1897)  80  Fed.  Rep.  620;  Mueller  r. 
Mueller,  (C.  C.  A.  1899)  95  Fed.  Rep.  155; 
Yale  Lock  Mfg.  Co.  v.  Sargent,   (1886)    117 


U.  S.  536;  Wade  r.  Metealf,  (1883)  16  Fed. 
Rep.  130;  Ambler  v.  Whipple,  (1874)  20 
Wall.  (U.  S.)  546;  Kinsman  v.  Parkhont, 
(1866)  18  How.  (U.  S.)  289;  Hill  v.  Miller. 
(1889)  78  CaL  149;  Milton  v,  Kingsler, 
(1896)  7  App.  Cas.  (D.  C.)  531;  Scutt  r. 
Robertson,  (1889)  127  III.  136;  Vetter  9. 
Lentzinger,  (1870)  31  Iowa  182;  Freemu 
V.  Freeman,  (1884)  136  Mass.  260;  Bartlett 
V.  Holbrook,  (1854)  1  Gray  (Mass.)  114; 
O'Hara  v.  Harman,  (1897)  14  N.  Y.  App. 
Div.  167;  Blood  v,  Ludlow  Carbon  Black  Co., 

(1892)  150  Pa.  St.  1;  Hepworth  v.  Henshall, 

(1893)  153  Pa.  St.  592. 
Assignment   by  part  owner.  —  The  owner 

of  a  part  of  a  patent  right  may  assign  his  un- 
divided interest  without  the  consent  of  his 
co-owner.  May  t?.  Chaffee,  (1871)  2  Dili 
(U.  S.)  385;  Pitts  v.  Hall,  (1854)  3  Blatchf. 
(U.  S.)'201;  Lalance,  etc.,  Mfg.  Co.  r.  Na- 
tional Enameling,  etc.,  Co.,  (1901)  108  Fed. 
Rep.  77. 

Where  one  part  owner  sells  the  entire  pat- 
ent, the  other  co-owner  may  recover  from 
him  his  proportionate  share  of  the  price. 
Harrison  v.  Ingersoll,  (1885)  56  Mich.  36. 

Use  by  co-owners.  —  A  patented  inventien 
owned  by  several,  jointly,  may  be  used  by 
each  co-owner  without  the  consent  of  the  other 
co-owners,  and  he  will  not  be  liable  to  aocoimt 
to  such  co-owners  for  the  profits.  Mathers  r. 
Green,  (1865)  L.  R.  1  Ch.  29;  Steers  r. 
Rogers,  (1893)  A.  C.  232;  HeylDia  r.  Ed- 
munds, (1900)  81  L.  T.  N.  S.  679;  Blackledge 
r.  Weir,  etc.,  Mfflr.  Co.,  (C.  C.  A.  1901)  108 
Fed.  Rep.  71;  Washburn,  etc.,  Mfg.  Co.  r. 
Chicago  Galvanized  Wire  Fence  Co.,  (1884) 
109  111.  71;  Gates  v.  Fraser,  (1881)  9  IlL 
App.  624;  Vose  17.  Singer,  (1862)  9  Allen 
(Mass.)  226;  De  Witt  v,  Elmira  Nobles  M%. 
(  o.,  (1876)  66  N.  Y.  459;  Marsh  v.  Newark 
Heating,  etc.,  Mach.  Co.,  (1894)  67  N.  J. 
L.   36. 

Each  co-owner  may,  however,  become  so 
liable  where  there  is  an  express  agreement  to 
that  effect.  Gates  v.  Fraser,  (1881)  9  ID. 
App.  624,  affirmed  (1886)  118  111.  99. 

License  by  co-owner.  —  Where  one  co- 
owner  of  a  patent  grants  a  license  it  is  valid 
as  against  him  and  his  co-owners.  Clum  r. 
Brewer,  (1855)  2  Curt.  (U.  S.)  506:  De 
Witt  t?.  Elmira  Nobler  Mfg.  Co.,  (1876)  66 
N.  Y.  459. 

The  licensee  of  one  co-owner  is  liable  to  his 
licensor  for  the  agreed  price.  Dunham  r. 
Indianapolis,  etc.,  R.  Co.,  (1876)  7  Biss.  (U. 
S.)  223. 

The  licensee  of  one  co-owner  is  not,  how- 
ever, liable  to  the  other  co-owner.  Pusey, 
etc.,  Co.  t?.  Miller,  (1894)  61  Fed.  Rep. 
401. 

A  licensor  is  not  liable  to  account  to  his 
co-owner  for  what  he  receives  from  the 
license.  Blackledge  v.  Weir,  etc.,  Mfg.  Co., 
(C.  C.  A.  1901)  108  Fed.  Rep.  71. 

Suit  by  one  co-owner.  —  Suit  may  be  main- 
tained by  one  of  several  co-owners  alone  for 
the  recovery  of  royalties  and  profits  due  for 
the  use  of  the  patent.  Sheehan  v.  Great 
Eastern  R.  Co.,  (1880)   16  Ch.  D.  69. 

Suit  by  part  owners.  —  One  part  owner 
cannot  maintain  suit  against  another  for  in- 
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fringemeni.  Aspinwall  Mfg.  Co.  v,  Gilli 
(1887)  32  Fed.  Rep.  697. 

Release  of  damages  by  one  co-owner. — 
The  rights  of  co-owners  may  not  be  preju- 
diced by  one  of  their  number,  as  by  the  release 
of  a  right,  to  recover  damages  for  infringe- 
ment or  otherwise.  In  re  Horsley,  etc.,  Pat- 
ent, (1869)  L.  R.  8  Eq.  475;  Lalance,  etc., 
Mfg.  Co.  V.  Haberman  Mfg.  Co.,  (1899)  93 
Fed.  Rep.  197. 

Estoppel  of  joint  patentees.  —  Where  two 
persons  obtain  a  joint  patent  each  is  estopped 
from  setting  up  a  prior  patent  issued  to  him 
for  the  same  invention.  Barrett  v.  Hall, 
(1818)  1  Mason  (U.  S.)  447;  Stearns  i;.  Bar- 
rett, (1823)  1  Pick.  (Mass.)  443. 

ni.  ASSIGJYMENTS. 

1.  Agreements  to  Assign, 

Validity  of  agreement  to  assign.  —  An 
agreement  to  assign  a  patent,  whether  made 
before  or  after  its  issuance,  is  valid,  and  in  a 
proper  case  will  be  enforced  specifically  in 
equity.  Nesmith  v.  Calvert,  (1845)  1 
Woodb.  &  M.  (U.  S.)  34;  Hapgood  v.  Rosen- 
stock,  (1885)  23  Fed.  Rep.  86;  Dalzell  v. 
Dueber  Watch  Case  Mfg.  Co.,  (1893)  149  tF. 
S.  315;  Duke  v.  Graham,  (1884)  19  Fed. 
Rep.  647;  Blackmer  r.  Stone,  (1889)  51 
Ark.  489;  Satterthwait  v,  Marshall,  (1872) 
4  Del.  Ch.  337;  Runstetler  r.  Atkinson, 
(1883)  MacArthur  &  M.  (D.  C.)  382; 
Greer  v.  Sellers,  (1896)  64  111.  App.  505; 
Searle  r.  Hill,  ( 1887 )  73  Iowa  367 ;  Somerby 
r.  Buntin,  (1875)  118  Mass.  279;  Adams  v. 
Messinger,  (1888)  147  Mass.  185;  Binney  t?. 
Annan,  (1871)  107  Mass.  94;  Berolzheimer 
t?.  Strauss,  (1884)  51  N.  Y.  Super.  Ct.  96; 
Spears  t?.  Willis,  (1897)   151  N.  Y.  443. 

An  agreement  to  purchase  a  certain  de^ 
scribed  invention  when  patented  does  not 
bind  the  purchaser  to  accept  and  pay  for  an 
invention  less  comprehensive,  nor  any  inven- 
tion until  a  patent  is  issued  and  tendered. 
Hargraves  v.  A.  B.  Pitkin  Machinery  Co., 
(1896)    19  R.  I.  426. 

Patent  not  issued  when  contemplated. — 
But  where  the  patent  is  fully  issued  the  fact 
that  it  was  not  issued  when  contemplated 
will  not  constitute  a  defense  to  an  action  on 
notes  given  for  the  purchase  price.  Read  v. 
Bowman,  (1864)  2  Wall.  (U.S.)  591. 

Assignment  of  future  improvements. — 
An  inventor  may  contract  to  assign  to  one, 
to  whom  he  has  assigned  his  invention,  all 
future  improvements  made  by  him  on  that 
invention,  and  such  contract  will  be  valid  and 
not  contrary  to  public  policy.  Hulse  v.  Bon- 
sack  Mach.  Co.,  (C.  C.  A.  1895)  65  Fed.  Rep. 
864;  Westinghouse  Air-Brake  Co.  v.  Chicago 
Brake,  etc.,  Co.  (1898)  85  Fed.  Rep.  786; 
Aspinwall  Mfg.  Co.  v.  Gill,  (1887)  32  Fed. 
Rep.  697;  Littlefield  v.  Perry,  (1874)  21 
Wall.  (U.  S.)  226. 

Assignment  of  all  future  inventions.  —  An 
agreement  to  assign  in  gross  all  the  products 
of  one's  future  labors  as  an  inventor  is  void. 
Aspinwall  Mfg.  Co.  v.  Gill,  (1887)  32  Fed. 
Rep.  697 ;  Montgomery  Palace  Stock  Car  Co. 
V.   Street   Cable   Car  Line,    (1892)    142    111. 


315;  Bates  Mach.  Co.  v.  Bates,  (1898)  87  Hi. 
App.  225;  McFarland  i\  Stanton  Mfg.  Co., 
(1895)  53  N.  J.  Eq.  649,  51  Am.  St.  Rep. 
647;  Arnold  v.  Talcott,  (1897)  55  N.  J.  Eq. 
519. 

Under  statute.  —  The  statute  does  not  pro- 
fess to  deal  with  the  invention  until  the  in- 
choate right  to  its  exclusive  use  has  been 
perfected  and  made  absolute  by  the  obtaining 
of  a  patent.  Cook  v.  Sterling  Electric  Co., 
(1902)  118  Fed.  Rep.  45. 

The  statute  does  not  prohibit  such  bargain 
and  sale.  It  applies  solely  to  the  assign- 
ment, conveyance,  or  grant  of  a  patent,  or  an 
interest  therein.  Cook  v.  Sterling  Electric 
Co.,   (1902)    118  Fed.  Rep.  46. 

Rules  governing.  —  Before  the  patent  is 
granted,  the  sale  of  the  inchoate  right  to  the 
exclusive  use  of  an  invention  is  governed  by 
the  general  principles  of  the  law  relating  to 
bargains  and  sales.  Cook  v.  Sterling  Electric 
Co.,  (1902)   118  Fed.  Rep.  45. 

Validity  of  oral  agreement.  —  An  oral 
agreement  for  the  sale  or  assignment  of  the 
r^ht  to  obtain  a  patent  is  not  invalid. 
P'ruit-Cleaning  Co.  v.  Fresno  Home-Packing 
Co.,  (1899)   94  Fed.  Rep.  845. 

Necessity  of  written  agreement  to  assign. 

—  An  agreement  to  assign  is  not  within  the 
statute  of  frauds,  and  it  is  immaterial 
whether  it  is  in  writing  or  not.  Dalzell  v. 
Dueber  Watch  Case  Mfg.  Co.,  (1893)  149  U. 
S.  315;  Somerby  v.  Buntin,  (1875)  118  Mass. 
279;  Cook  V.  Sterling  Electric  Co.,  (1902) 
1 18  Fed.  Rep.  45. 

An  agreement  to  assign  is  not  within  the 
provision  of  the  statute  requiring  a  written 
assignment.  Dalzell  v.  Dueber  Watch  Case 
Mfg.  Co.,  (1893)  149  U.  S.  315;  Whitney  v. 
Burr,  (1885)  115  111.  289;  Searle  v.  Hill, 
(1887)  73  Iowa  367;  Burr  v,  De  La  Vergne, 
(1886)  102  N.  Y.  415;  Jones  v.  Reynolds, 
(1890)  120  N.  Y.  213. 
Oral  assignment  of  right  to  obtain  patent. 

—  An  oral  agreement  for  the  sale  and  assign- 
ment of  the  right  to  obtain  a  patent  for  an 
invention  may  be  specifically  enforced  in 
equity  upon  sufficient  proof  thereof.  Dalzell 
V.  Dueber  Watch  Case  Mfg.  Co.,  (1893)  149 
U.  S.  315. 

Defense  to  suit  by  inventor.  —  An  oral 
agreement  for  the  sale  of  an  invention, 
founded  on  a  sufficient  consideration  made 
pending  an  application  for  a  patent,  is  valid 
in  equity  and  constitutes  a  good  defense  in  a 
suit  brought  by  such  inventor  after  he  has 
obtained  a  patent  for  the  invention.  Cook  v. 
Sterling  Electric  Co.,  (1902)  118  Fed. 
Rep.  45. 

Recording  agreement  to  assign.  —  An  agree- 
ment to  assign  need  not  be  recorded.  Regan 
X'apor-Engine  Co.  r.  Pacific  Gas-Engine  Co., 
(C.  C.  A.  1892)   49  Fed.  Rep.  68. 

2.  Parties. 

Assignment  by  corporation.  —  A  patent 
mav  be  aasi^ed  by  a  corporation.  Gottfried 
V.  Miller,  (1881)  104  U.  S.  521;  Campbell  t?. 
James.  (1879)  17  Blatchf.  (U.  S.)  42;  Eu- 
reka Clothes  Wringing  Mach.  Co.  v.  Bailey 
Washing,  etc.,  Mach.   Co.,    (1871)    11    Wall. 
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(U.  S.)  488;  National  Folding  Box,  etc.,  Co. 
V.  American  Paper  Pail,  etc.,  Co.,  (1893)  55 
Fed.  Rep.  488. 

Transfer  by  stockholders.  —  The  ownership 
of  a  patent  by  a  corporation  confers  no  right 
on  its  individual  stockholders  to  the  use  of 
the  patent.  The  right  in  such  cases  is  a  mere 
corporate  one  and  cannot  be  transferred  by 
the  stockholders  to  another  corporation. 
Hapgood  t;.  Hewitt,  (1886)  119  U.  S.  226; 
Electric  R.  Co.  v.  Jamaica,  etc.,  R.  Co., 
(1894)  61  Fed.  Rep.  655;  Locke  t?.  Lane,  etc., 
Co.,  (1888)  35  Fed.  Rep.  289. 

Effect  of  attachment  of  stock  on  assign- 
ment by  corporation.  —  The  right  of  a  cor- 
poration to  assign  letters  patent,  whereof  it 
is  the  owner,  is  not  affected  by  an  attachment 
whereunder  shares  of  its  capital  stock  belong- 
ing to  a  stockholder  were  seized.  (Jottfried  v. 
Miller,  (1881)  104  U.  S.  521. 

By  joint  owner.  —  A  patent  may  be  as- 
signed by  a  joint  owner.  Pitts  v.  Hall, 
(1854)  3  Blatchf.  (U.  S.)  201;  May  v.  Chaf- 
fee, (1871)  2  Dill.  (U.  S.)  385;  Clum  r. 
Brewer,  (1855)  2  Curt,  (U.  S.)  506;  Ladd  v. 
Mills,  (1884)  20  Fed.  Rep.  792. 

By  partner.  —  An  assignment  of  a  patent 
may  be  made  by  a  partner.  Christ  v.  Fire- 
6tone,  (Pa.  1887)  10  Cent.  Rep.  67. 

An  administrator  may  assign  a  patent. 
Newell  V.  West,  (1875)  13  Blatchf.  (U.  S.) 
114;  Bradley  r.  Dull,  (1884)  19  Fed.  Rep. 
913;  Peoria  Target  Co.  v.  Cleveland  Target 
Co.,  (1890)  43  Fed.  Rep.  922;  May  v.  Logan 
Countv,  (1887)  30  Fed.  Rep.  250;  Donoughe 
V,  Hubbard,  (1886)  27  Fed.  Rep.  742;  Winter- 
mute  V.  Redington,  (1856)  1  Fish.  Pat.  Cas. 
239;  Brooks  V.  Jenkins,  (1844)  3  McLean  (U. 
S.)  432. 

An  assignment  of  a  patent  by  an  executrix 
is  valid,  although  she  is  styled  an  adminis- 
tratrix in  the  instrument.  Newell  v.  West, 
(1875)  13  Blatchf.  (U.  S.)  114,  18  Fed.  Cas. 
No.  10,150. 

Consent  of  legatee.  —  An  assignment  of  a 
patent  by  the  personal  representative  of  a 
deceased  patentee  without  the  consent  or 
joining  of  the  legatee  is  valid.  Newell  v. 
West,  (1875)  13  Blatchf.  (U.  S.)  114,  18  Fed. 
Cas.  No.  10,150. 

By  agent.  —  An  assignment  of  a  patent 
may  be  made  by  an  agent  of  the  owner. 
Sherman  v.  Champlain  Transp.  Co.,  (1858) 
31  Vt.  162. 

Where  an  assignment  of  a  patent  is  made 
by  an  agent  it  must  be  in  the  name  of  the 
principal.      Machesney  v.   Brown,    (1886)    29 
Fed.  Rep.  145;  Johnson  R.  Signal  Co.  r.  Union 
Switch,  etc.,   Co.,    (1893)    59   Fed.  Rep.   20 
Bellas  r.  Hays,  (1819)  5  S.  &  R.   (Pa.)  427 
Rhine  v.  Robinson,    (1856)    27   Pa.   St.    30 
Pry  or  v.  Coulter,  (1830)  1  Bailey  L.  (S.  Car.) 
617. 

The  agent  must  have  authority  to  make 
an  assignment.  Johnson  R.  Signal  Co.  t?. 
Union  Switch,  etc.,  Co.,  (1892)  51  Fed.  Rep. 
86;  Sone  v.  Palmer,  (1859)  28  Mo.  539. 

Proof  of  agent's  authority.  —  The  agent's 
authority  may  be  shown  by  parol.  Van  Os- 
trand  v.  Reed,   (1828)   1  Wend.   (N.  Y.)   424. 

Assignment  by  master.  —  A  master  ap- 
pointed by  a  court  of  equity  may  execute  an 


assignment  of  a  patent  under  Massachusetta 
Stat.  1884,  eh.  285,  sec.  1,  upon  the  refuial 
of  the  debtor-owner  to  do  so.  Wilson  v.  Mar- 
tin-Wilson. Automatic  Fire- Alarm  Co.,  (1889) 
151  Mass.  515. 

A  receiver  of  the  property  of  the  owner  of 

a  patent  right  cannot  assign  such  right  so 

as  to  pass  the  legal  title  unless  the  owner 

joins  in  the  assignment.    Gordon  v.  Anthonj, 

(1879)  16  Bhitchf.  (U.  S.)  234. 

But  this  rule  does  not  apply  to  the  traiu- 
fer  of  a  mere  equitable  title.  Adams  r.  How- 
ard, (1884)  22  Fed.  Rep.  656. 

Assignment  by  trustees  of  dissolved  cor- 
poration.—  An  assignment  in  writing  by  the 
trustees  of  a  dissolved  corporation  whether 
done  voluntarily  or  under  a  decree  of  the 
court  of  equity  is  valid  and  in  compliance 
with  this  section.  Edison  Electric  Light  O). 
17.  New  Haven  Electric  Light  Co.,  (1888)  3a 
Fed.  Rep.  2.33. 

A  married  woman,  an  infant,  or  a  pecBoa 
under  guardianship  might  be  an  inventor,  or 
the  assignee  of  an  inventor,  of  a  patented  in- 
vention, and  when  such,  the  right  to  the  pat- 
ent would  vest  in  them ;  and  when  vested  in 
them,  as  patentees  or  assignees,  all  that  Con- 
gress has  required  is  that,  if  they  would 
assign,  the  assignment  must  be  in  writing 
so  as  to  be  recorded.  Fetter  t^.Newhall,  (1883) 
17  Fed.  Rep.  841. 

State  law.  —  The  power  of  married  women 
and  infants  to  assign  and  the  mode  of  as 
signment  bv  them  are  regulated  by  state  law. 
Fetter  V.  Newhall,  (1883)  21  Blatchf.  (U.  S.) 
445. 

Assignment  by  guardian.  —  If  an  infant  or 
other  person  under  guardianship  should  ha^-e 
a  patent  to  be  assigned,  the  instrument  in 
writing  would  have  to  be  made  by  the  guard- 
ian and  in  compliance  with  the  laws  of  Con- 
gress. Fetter  v.  Newhall,  (1883)  17  Fed. 
Rep.  841. 

Corporation  as  assignee.  —  A  corporation 
may  take  an  assignment  of  a  patent  although 
such  power  is  not  expressly  conferred  by  the 
charter.  Dorsey  Harvester  RevoWing-Rake 
Co.  V,  Marsh,  (1873)  6  Fish.  Pat.  Cas.  387. 

3.  Form  and  Requisites. 

Under  federal  law.  —  A  patent  right  is  a 
creature  of  the  federal  law  and  may  he 
transferred  only  as  authorized  by  that  law. 
Jewett  V.  Atwood  Slispender  Co.,  (i9(X))  100 
Fed.  Rep.  647;  Ashcroft  r.  Walworth,  (1872) 
Holmes  (U.  S.)  152;  Gk>rdon  v.  Anthony, 
(1879)  16  Blatchf.  (U.  S.)  234;  Gayler  r. 
Wilder,  (1850)  10  How.  (U.  S.)  477;  Paci- 
fic Bank  v.  Robinson,  (1881)  57  Cal.  520: 
Peterson  v.  Sheriff,    (1896)    115  Cal.  211. 

Effect  of  state  statutes. —  A  patent  is 
merely  an  incorporeal  right  to  exclude  others 
from  using  the  invention  throughout  the 
United  States,  conferred  by  the  government 
upon  compliance  with  certain  requirements, 
and  is  transferrable  only  according  to  the 
laws  of  its  creation,  which  the  state  statutes 
cannot  affect.  Jewett  v.  Atwood  Suspender 
Co..  (1900)   100  Fed.  Rep.  6^. 

Assignment  or  grant.  —  For  eases  distin- 
guishing between  an  assignment  and  a  grant, 
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Moore  v.  Marsh,  (1868)  7  Wall.  (U.  S.) 
516;  Potter  v.  Holland,  (1858)  4  Blatchf. 
(U.  8.)  206;  Meyer  v.  Bailey,  (1875)  2  B. 
&  A.  Pat.  Cas.  73. 

bi  writing.  —  An  assignment  must  be  in 
writing.  Baldwin  v.  Sibley,  (1858)  1  Cliflf. 
(U.  S.)  150;  Jordan  v,  Dobson,  (1870)  4 
Fish.  Pat.  Cas.  232;  Davy  r.  Morgan,  (1868) 
56  Barb.  (N.  Y.)  218;  Gibson  v.  Cook, 
(1850)  2  Blatchf.  (U.  S.)  144;  Clan  Ranald 
r.  Wyckoff,  (1877)  41  N.  Y.  Super.  Ct.  527; 
Berolzheimer  v.  Strauss,  (1884)  51  N.  Y. 
Super.  Ct.  96. 

A  verbal  assignment  of  an  interest  in  a 
patent  is  void  as  against  a  subsequent  as- 
signee by  a  written  assignment  without  no- 
tice of  the  prior  assignment.  Gates  Iron 
Works  V.  Fraser,  (1894)  153  U.  S.  332. 

A  verbal  assignment  conveys  an  equitable 
right  and  is  valid  as  between  the  parties. 
Hurke  V.  Partridge,   (1878)   58  N.  H,  349. 

Transfers  not  in  writing.  —  If  the  transfer 
18  of  the  equitable  interest  or  of  an  interest 
in  the  proceeds  of  sales  of  the  patented 
article  it  need  not  be  in  writing.  Blakeney 
r.  Goode,    (1876)    30  Ohio  St.  351. 

Unpatented  invention.  —  An  assignment  of 
an  invention  before  patent  mav  be  by  parol. 
Jones  t\  Reynolds,   (1890)    120  N.  Y.  213. 

Execution.  —  An  assignment  must  be  ex- 
ecuted by  the  assignor.  Ashcroft  v.  Wal- 
worth, (1872)  Holmes  (U.  S.)  152;  Gordon 
V.  Anthony,  (1879)  16  Blatchf.  (U.  S.)  234; 
Wolf  V.  Bonta  Plate  Glass  Co.,  5  Lack. 
Leg.  N.    (Pa.)   51. 

An  assignment  in  a  foreign  country  pur- 
porting to  have  been  executed  before  a  United 
States  consul-general  is  sufficiently  proved 
by  the  signature  of  such  officer  and  the  seal 
of  the  consulate.  Matheson  v.  Campbell, 
(1895)    69  Fed.  Rep.  597. 

Seal.  —  Assignments  of  patents  are  not  re- 
quired to  be  under  seal.  Gottfried  v.  Miller 
(1881)  104  U.  S.  521;  Van  Ostrand  v.  Reed, 
(1828)    1    Wend.    (N.  Y.)    424. 

It  is  not  necessary  that  an  assignment  be 
under  seal  even  though  executed  by  a  cor- 
poration. Gottfried  v  Miller,  (1881)  104 
U.  S.  521, 

Necessity  of  authentication.  —  This  section 
does  not  require  the  assignment  to  be  exe- 
cuted in  the  presence  of  any  public  officer, 
or  to  be  acknowledged  or  authenticated  in 
any  way  before  recording.  New  York  v. 
American  Cable  R.  Co.,  (C.  C.  A.  1894)  60 
Fed.  Rep.  1016;  De  Laval  Separator  Co.  v. 
Vermont  Farm-Mach.  Co.,  (1901)  109  Fed. 
Rep.  813;  New  York  Pharmical  Assoc,  v. 
Tilden,   (1882)    14  Fed.  Rep.  740. 

Form  of  assignment.  —  No  particular  form 
of  assignment  is  required.  Campbell  v. 
James,  (1880)  18  Blatchf.  (U.  S.)  92;  Sie- 
bert  Cylinder  Oil-Cup  Co.  v.  Beggs,  (1887) 
'^Z  Fed.  Rep.  790. 

Operative  words  necessary.  —  An  assign- 
ment must  contain  some  operative  words 
-'xpressing  an  intention  to  assign.  Campbell 
V.  James,  (1880)  2  Fed.  Rep.  338;  Siebert 
Cvlinder  Oil-Cup  Co.  v.  Beggs,  (1887)  32 
Fed-  Rep.  790;  Kempton  v.  Bray,  (1868)  99 
Mass.  350. 

As  to  what  language  constitutes  an  assign- 
ment,  see   Plaget   Novelty   Co.    r.    Headley, 
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(1901)  -107  Fed.  Rep.  134;  Jonathan  Mills 
Mfg.  Co.  t?.  Whitehurst.  (1893)  56  Fed.  Rep. 
589;  Johnson  R.  Signal  Co.  v.  Union  Switcn, 
etc.,  Co.,  (1893)  59  Fed.  Rep.  20;  Newton  v. 
Buck,  (1896)  72  Fed.  Rep.  777;  Nellis  v. 
Pennock  Mfg.  Co.,  (1882)  13  Fed.  Rep.  451: 
Bray  v.  Denning,   (1893)   66  Fed.  Rep.  1019. 

Certificate  of  joint  interest.  —  A  mere  cer- 
tificate in  writing  showing  that  a  certain 
person  has  a  joint  interest  in  a  patent  right 
with  the  one  subscribing  to  the  certificate 
will  not  operate  as  assi«rnment.  Kearney 
V.  Lehigh  Valley  R.  Co.,  (1886)  27  Fed.  Rep. 
699;  Hope  Iron  Works  v.  Holden,  (1870)  58 
Me.  146. 

An  irrevocable  power  of  attorney  to  hold 
and  control  a  patent  may  operate  as  assign- 
ment. Hartshorn  v.  Day,  (1857)  19  How. 
(U.  S.)  211;  Day  V.  Candee,  (1853)  3  Fish. 
Pat.  Cas.  9. 

An  appointment  of  an  agent  not  vesting  in 
the  appointee  a  legal  or  equitable  title  to 
the  patent  is  not  an  assignment  though  ir- 
revocable. Kempton  v.  Bray,  (1868)  99 
Mass.  350. 

Description  of  right  conveyed.  —  The  right 
conveyed  by  an  assignment  must  be  so  de- 
scribed in  the  instrument  that  it  can  be 
identified,  and  this  will  be  sufficient  and  a 
technical  or  particular  description  will  not 
be  required.  Levy  v.  Dattlebaum,  (1894)  63 
Fed.  Rep.  992;  Washburn,  etc.,  Mfg.  Co.  v. 
Haish,  (1880)  4  Fed.  Rep.  900;  Fisk  v.  Hol- 
lander, (1883)  MacArthur  &  M.  (D.  C.)  355; 
Dudley  v.  Suddoth,  (1890)  91  Ala.  349; 
Myers  v.  Turner,  (1855)  17  HI.  179;  Hill  v. 
Thuemier,  (1859)  13  Ind.  351;  Holden  v. 
Curtis,  (1819)  2  N.  H.  61;  Harmon  v.  Bird, 
(1839)    22  Wend.    (N.  Y.)    113. 

Differences  in  description.  —  Where  a  pat- 
ent is  sufficiently  identified  mere  circum- 
stantial differences  between  the  patent  right 
and  Lhe  description  of  it  in  the  conveyance 
are  immaterial  and  raise  no  presumption  of 
fraud.  Case  v.  Morey,  (1818)  1  N.  H.  347; 
Holden  v.   Curtis,    (1819)    2  N.   H.   61. 

Designation  of  assignee.  —  It  is  sufficient 
designation  of  the  assignee  in  the  instru- 
ment of  assignment  if  he  can  be  identified. 
Fisk  V.  Hollander,  (1883)  MacArthur  &  M. 
(D.  C.)  355. 

Consideration  paid  by  royalties.  —  A  con- 
sideration for  an  assignment  of  a  patent  may 
be  paid  by  royalties  by  the  assignee.  Herzog 
V.  Hevman,  (1897)  151  N.  Y.  587;  Little- 
field  V.  Perry,  (1874)  21  Wall.  (U.  S.)  205; 
Rodgers  v.  Torrant,  (1880)  43  Mich.  113; 
Porter  r.  Standard  Measuring  Mach.  Co., 
(1886)    142  Mass.  191. 

Royalty  as  **  annuity."  —  The  fact  that  the 
royalty  contracted  to  be  paid  is  termed  an 
"  annuity "  to  continue  during  the  life  of 
the  patent  does  not  limit  such  payment  to 
the  life  of  the  assignor.  Dancel  v.  Good- 
year  Shoe-Mach.  Co.  (1901)  109  Fed.  Rep. 
333. 

Share  of  profits  as  consideration.  —  The 
consideration  for  an  assignment  may  be  in 
the  form  of  a  share  in  the  profits  made  by 
the  assignee.  V\-ilson  r,  Marlow,  (1872)  66 
HL  385;  Rude  v.  Westcott,  (1889)  130  U.  S. 
152;  Currv  v.  Charles  Warner  Co.,  (1895)  2 
Marv.    (Del.)    98. 
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Recital  of  pasmtent.  ^  The  fact  that  no 
consideration  was  paid  will  not  invalidate  the 
assignment  as  to  persons  dealing  with  the  as- 
signee on  the  faith  of  it,  where  the  assign- 
ment recites  the  payment  of  a  consideration. 
Plaget  Novelty  Co.  v.  Headley,  (1901)  107 
Fed.  Rep.  134. 

Consideration  for  invalid  patent.  —  Ae 
consideration  paid  cannot  be  recovered  for  in- 
validity of  the  patent  in  the  absence  of  fraud 
or  warranty.  Case  v.  Morey,  (1818)  1  N.  H. 
347;  Holden  t?.  Curtis,  (1819)  2  N.  H.  61; 
Hiatt  V,  Twomey,  (1836)  1  Dev.  &  B.  Eq. 
(N.  Car.)  315;  Cansler  v.  Eaton,  (1856)  2 
Jones  Eq.  (N.  Car.)  499.  Contra,  Darst  v, 
Brockway,  (1842)  11  Ohio  462. 

But  it  is  otherwise  where  the  patent  is  not 
that  contracted  for.  Foss  v.  Richardson, 
(1860)   15  Gray  (Mass.)  303. 

Rescinded  contract  for  an  interest. — 
Where  the  owner  of  a  patent  contracts  to  as- 
sign an  interest  therein,  and  afterwards  re- 
scinds and  assigns  the  entire  patent  to  an- 
other, the  first  assignee  may  recover  the 
amount  paid  on  the  contract.  Bellis  v.  Hen- 
wood,  (1888)  6  Pa.  Co.  Ct.  78,  affirmed  2 
Mona.  (Pa.)  68. 

Patent  for  promissory  note.  —  A  valid  pat- 
ent whether  of  pecuniary  value  or  not  is 
sufficient  consideration  for  a  promissory  note. 
Myers  v.  Turner,  (1855)  17  lil.  179;  Hildreth 
V,  Turner,  (1855)  17  111.  184;  Hardesty  v. 
Smith,  (1851)  3  Ind.  39;  Nash  v.  Lull, 
(1869)  102  Mass.  60;  Howe  v.  Richards, 
(1869)  102  Mass.  64;  Van  Norman  r.  Bar- 
beau,  (1893)  54  Minn.  388;  Fair  v.  Shelton, 
(1901)  128  N.  Car.  105;  Tod  v.  Wick,  (1881) 

36  Ohio  St.  370;  Ohio  Forging  Co.  v.  Lamb, 
(1884)  9  Ohio  Dec.  (Reprint)  199,  11  Cine. 
L.  Bui.  190. 

The  utter  worthlessnesa  of  the  patent, 
however,  has  been  held  a  good  defense  to  an 
action  on  the  note.    Clough  v.  Patrick,  (1865) 

37  Vt.  421. 

Presumption  of  worthless  patent.  —  There 
is  no  presumption  that  a  patent  for  which  a 
note  was  given  was  worthless,  so  as  to  put 
a  purchaser  on  inquiry.  Gerrish  v.  Bragg, 
(1883)  55  Vt.  329. 

Note  for  void  patent.  —  But  where  the  pat- 
ent proves  void  a  note  given  therefor  is 
without  consideration,  and  cannot  be  en- 
forced. Clemshire  v.  Boone  County  Bank, 
(1890)  53  Ark.  512;  Higgins  v.  Strong, 
(1836)  4  Blackf.  (Ind.)  182;  Mullikin  v. 
Latchem,  (1844)  7  Blackf.  (Ind.)  136;  Mor- 
row V.  Brown,  (1869)  31  Ind.  378;  Lester  v. 
Palmer,  (1862)  4  Allen  (Mass.)  145;  Harlow 
V.  Putnam,  (1878)  124  Mass.  553;  Bliss  v. 
Negus,  (1811)  8  Mass.  46;  Chemical  Electric 
Light,  etc.,  Co.  v.  Howard,  (1889)  148  Mass. 
362;  Keith  v.  Hobbs,  (1878)  69  Mo.  84; 
Dunbar  v.  Marden,  (1842)  13  N.  H.  311; 
Cross  r.  Huntley,  (1835)  13  Wend.  (N.  Y.) 
385;  Saxton  v.  Dodge,  (1870)  57  Barb.  (N. 
Y.)  84;  Cowan  v.  Dodd,  (1806)  3  Coldw. 
(Tenn.)   278. 

Claim  of  infringement  as  defense  to  note. 
—  The  mere  claim  by  a  stranger  that  the 
patent  sold  was  an  infringement  of  a  prior 
patent  belonging  to  him  is  no  defense  to  a 
note  given  for  the  patent.     Davis  v.  Gray, 
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(1867)  17  Ohio  St.  330;  McKinae  r.  Bailie, 
(1879)  7  Ohio  Dec.  (Reprint)  607,  4  Ciae. 
L.  Bui.  209. 

Subsequent  patent  as  defense  to  note.^ 
The  fact  that  a  subsequent  patent  for  the 
same  invention  has  been  issued  to  anotlwr 
patentee  is  no  defense  to  an  action  on  a  note 
for  a  patent.  Crow  17.  Eichinger,  (1870)  Zi 
Ind.  65. 

Breach  of  warranty.  —  A  note  given  as  ran- 
sideration  for  an  assignment  may  be  avoided 
for  a  breach  of  warranty.  Hawes  v.  Tvo- 
good,  (1861)   12  Iowa  582. 

Ownership  fraudulently  represented.^ 
Such  note  may  also  be  avoided  for  fraud  in 
the  representation  of  the  ownership  of  \ht 
right  sold.  Turner  v.  Johnson,  (1822)  2 
Cranch  (C.  C.)  287;  Groff  v.  Hansel,  (1870) 
33  Md.  161;  Goodwin  r.  Home,  (1881)  00  N. 
H.  485. 

False  representation  of  issuance  of  patat 
—  If  one  falsely  represent  that  he  has  ob- 
tained a  patent,  a  note  given  in  exchange 
therefor  will  be  avoided.  Brown  v.  Wright, 
(1856)    17  Ark.  9. 

An  assignment  of  an  expired  patent  is  null 
as  far  as  the  conveyance  of  a  monopoly  is 
concerned,  but  it  will  operate  as  a  transfer  of 
the  right  to  sue  for  past  infringements,  and 
entitles  the  assignee  to  be  substituted  in  til 
respects  for  the  assignor  as  plaintiff.  Ross  c. 
It,  Wayne,  (C.  C.  A.  1804)  63  Fed.  Rep. 
466;  Gear  v.  Fitch,  (1878)  3  B.  4  A.  Pat 
Cas;  573;  May  v.  Saginaw  County.  (1887) 
32  Fed.  Rep.  629;  Bell  v.  McCullough,  (1858) 
1  Fish.  Pat.  Cas.  380;  Montgomery  Palace 
Stock  Car  Co.  v.  Street  Stable  Car  Line. 
(1892)    142  111.  315. 

Assignment  on  condition  precedent.^ An 
assignment  may  be  made  upon  a  condition 
precedent,  and  the  title  will  not  pass  until 
the  contingency  provided  for  happens.  Grier 
V,  Baynes,  (1892)  49  Fed.  Rep.  363;  Kittle 
tJ.  Frost,  (1871)  9  Blatchf.  (U.  S.)  214; 
Aiken  v.  Dolan,  (1867)  3  Fish.  Pat  Cas. 
197,  1  Fed.  Cas.  No.  110. 

Assignment  on  condition  subsequent— An 
assignment  may  also  be  made  conditi<Hially 
upon  condition  subsequent  and  title  will  pass 
at  once  subject  to  defeat  in  case  of  failure  to 
perform  the  condition.  Topliff  v,  ToplifT. 
(1892)     145    U.    S.    156;    Boesch    v.   Graff, 

(1890)  133  U.  S.  697;  Buckley  r.  Sawyer 
Mfg.  Co.,  (1881)  7  Fed.  Rep.  358;  Abbett  r. 
Zusi,  (1879)  5  B.  &  A.  Pat  Cas.  38;  Jona- 
than Mills  Mfg.  Co.  V.  Whitehurst  (1893) 
56  Fed.  Rep.  589;  Piatt  v.  Fire-Ejrtinguislier 
Mfg.  Co.,  (C.  C.  A.  1894)  59  Fed.  Rep.  8»7; 
Cook  V.  Bidwell,  (1881)  8  Fed.  Rep.  457; 
Bracher  v.  Hat-Sweat  Mfg.  Co.,  (1892)  49 
Fed.  Rep.  921 ;  Otis  Bros.  Mfg.  Co.  p.  Crane 
Bros.  Mfg.  Co.,  (1886)  27  Fed.  Rep.  550; 
Atkins  V.  Parke,  (C.  C.  A.  1894)  61  Fed. 
Rep.  953;  Berger  v.  Peterson.  (1875)  78  111. 
633;  Miller  v.  Jones,  (1893)  67  Hun  (X.  T.) 
281. 

Morti^age.  —  The  assignment  may  be  by 
way  of  mortgage.     Waterman  v.  Mackenzie, 

(1891)  138  U.  S.  252;  Waterman  r.  Ship- 
man.  (C.  C.  A.  1893)  55  Fed.  Rep.  982; 
Harrv  r.  Coville.  (1889)  53  Hun  (N.  Y.)  «% 
affirmed  (1891)  129  N.  Y.  302. 

538  Volume  V. 


IL  ft.  MA.  4MS. 


PA  TENTS. 


AuignmAnU. 


Agreement  for  reconveyance.  —  Where  a 
patent  is  assigned  with  an  agreement  for  a 
reconveyance  in  a  certain  case,  a  court  of 
equity  will  decree  such  conveyance  upon  the 
happening  of  the  contingency.  Andrews  v. 
Fielding,  (1884)  20  Fed.  Rep.  123. 

Patoit  conveyed  in  trust.  —  A  court  of 
equity  may  compel  a  reconveyance  of  a  pat- 
ent which  has  been  conveyed  only  in  trust. 
Angell  V.  Jewett,  (1896)  58  IlL  App.  596. 

Breach  of  condition  subsequent.  —  The 
title  reverts  to  the  assignor  by  operation  of 
law  upon  a  breach  of  a  condition  subsequent, 
or  where  he  has  subsequently  assigned  his 
reversionary  interest  it  will  revert  to  his  as- 
signee. Pierpoint  Boiler  Co.  v.  Penn  Iron, 
etc.,  Ck>.,  (1896)  75  Fed.  Rep.  289. 

Construction  of  clause  for  forfeiture.  —  A 
clause  which  provides  for  forfeiture  on  the 
breach  of  a  condition  subsequent  will  be 
strictly  construed  in  favor  of  the  assignee. 
Atkins  V,  Parke,  (C.  C.  A.  1894)  61  Fed.  Rep. 
953. 

An  assignment  of  one  of  the  claims  of  a 
patent  which  includes  a  number  of  claims 
does  not  transfer  the  legal  title,  and  is  a  mere 
license  giving  the  licensee  no  title  in  the  pat- 
ent and  no  right  to  sue  at  law  in  his  own 
name  for  an  infringement.  Pope  Mfg.  Co.  v, 
GormuUy,  etc.,  Mfg.  Co.,  (1892)  144  U.  S.  238, 
affirming  (1888)  34  Fed.  Rep.  893. 

4.  Recording. 

Object  of  record.  —  The  object  of  the  pro- 
vision of  the  statute  with  regard  to  record- 
ing is  to  protect  a  bona  fide  piu-chaser  for 
value  without  notice.  TumbuU  v.  Weir  Plow 
Co.,  (1874)  6  Biss.  (U.  S.)  225;  Harrison  i?. 
Ingersoll,  (1885)  56  Mich.  36. 

An  assignment  is  void  unless  recorded  as 
prescribed  with  regard  to  bona  fide  purchasers 
for  value  without  notice.  Perry  v.  Corning, 
(1870)  7  Blatchf.  (U.  S.)  195;  Gibson  i?.  Cook, 
(1850)  2  Blatchf.  (U.  8.)   144. 

Between  parties.  —  An  assignment  as  be- 
tween the  parties  is  valid  although  not  re- 
corded. Brooks  V.  Byam,  (1843)  2  Story  (U. 
S.)  525;  Pitts  v.  Whitman,  (1843)  2  Story 
iU.  S.)  609;  Tumbull  v.  Weir  Plow  Co., 
(1874)  6  Biss.  (U.  S.)  225;  Blanchard  Gun- 
Stock  Turning  Factory  r.  Warner,  (1848)  1 
Blatchf.  (U.  S.)  271;  Gibson  v.  Cook,  (1860) 
2  Blatchf.  (U.  S.)  144;  Case  v.  Redfield, 
(1849)  4  McLean  (U.  S.)  526;  Boyd  v.  M'Al- 
pin,  (1844)  3  McLean  (U.  S.)  427;  Black  v. 
Stone,  (1858)  33  Ala.  327;  Hildreth  v.  Turner, 
(1866)  17  111.  184;  Louden  r.  Birt,  (1853)  4 
Ind.  666;  McKernan  v.  Hite,  (1855)  6  Ind. 
428;  Moore  v.  Bare,  (1860)  11  Iowa  198; 
Sonc  V,  Palmer,  (1859)  28  Mo.  539;  Winfrey 
r.  Gallatin,  (1897)  72  Mo.  App.  191;  Holden 
1?.  Curtis,  (1819)  2  N.  H.  61;  Christ  v.  Fire- 
atone,  (Pa.  1887)  10  Cent.  Rep.  67. 

Against  infringers.  —  An  unrecorded  as- 
signment is  valid  as  against  infringers.  Case 
«.  Redfield,  (1849)  4  McLean  (U.  S.)  526. 

Subsequent  purchasers  with  notice.  —  An 
unrecorded  assignment  is  valid  as  against 
subsequent  purchasers  with  notice.  Ashcroft 
r.  Walworth,  (1872)  Holmes  (U.  S.)  152; 
Pontiac  Knit  Boot  Co.  v.  Merino  Shoe  Co., 


,  (1887)  31  Fed.  Rep.  286;  Continental  Wind- 
mill Cto.  V.  Empire  Windmill  Co.,  (1871)  8 
Blatchf.   (U.  S.)   295;  Peck  v.  Bacon,   (1847) 

18  Conn.  377;  Auburn  Button  Co.  v.  Syl- 
vester, (1893)  72  Hun  (N.  Y.)  498;  Coleman 
V  Ryan,  (Supm.  Ct.  Sprc.  T.  1901)  33  Misc. 
(N.  Y.)  715;  Maurice  v.  Devol,  (1883)  23  W. 
Va.  247. 

Validity  of  unrecorded  assignment.  —  An 
unrecorded  assignment  is  valid  against  sub- 
sequent purchasers  not  purchasing  for  valu- 
able consideration.  Saxton  v.  Aultman, 
(1864)   15  Ohio  St.  471. 

Subsequent  purchaser  within  three  months. 

—  An  unrecorded  assignment  is  valid  as 
against  subsequent  purchasers  when  such 
purchase  was  made  within  three  months  from 
the  date  of  the  assignment.  Gibson  v,  dbok, 
(1850)  2  Blatchf.  (U.  S.)  144. 

Unrecorded  supplementary  agreement.  — 
Where  the  record  assignment  refers  in  terms 
to  an  unrecorded  supplementary  agreement, 
this  is  sufficient  to  charge  subsequent  pur- 
chasers with  notice  of  such  agreement.  Lit- 
tlefield  V.  Perry,  (1874)  21  Wall.  (U.  1§.)  205. 

Subsequent  assignee  of  same  assignor.  -^  A 
recorded  assignment  will  protect  the  assignee 
as  against  a  subsequent  assignee  of  the  same 
assignor.  Aspinwall  Mfg.  Co.  v.  Gill,  (1887) 
32  Fed.  Rep.  697. 

Assignment  not  capable  of  being  recorded. 

—  If  a  party  takes  an  assignment  of  any 
interest  which  for  any  reason  cannot  be  re- 
corded it  is  the  same  as  if  he  had  failed  to 
record  one  that  might  have  been  recorded. 
American  Solid  Leather  Button  Co.  v.  Em- 
pire State  Nail  Co.,  (1891)  47  Fed.  Rep.  741. 

A  spurious  assignment  recorded  in  the  pat- 
ent office  would  not  be  in  law  a  record  of  that 
office.  Standard  Elevator  Co.  V.  Crane  Ele- 
vator Co.,  (C.  C.  A.  1896)  76  Fed.  Rep.  767. 

Applicable  to  issued  patents  only.  —  This 
statute  is  applicable  only  to  assignments  of 
patents  after  the  patent  has  been  issued  and 
does  not  apply  to  an  assignment  of  an  in- 
vention not  yet  patented.  Wright  v.  Randel, 
(1881)  8  Fed.  Rep.  591;  Jones  v,  Reynolds, 
(1890)   120  N.  Y.  213. 

Record  of  agreement  to  assign.  —  An  agree- 
ment to  assign  a  patent  not  yet  obtained 
need  not  be  recorded,  and  if  recorded  does  not 
constitute  notice,  as  such  record  is  unauthor- 
ized by  the  statute.  Wright  v.  Randel, 
(1881)  19  Blatchf.  (U.  S.)  495;  New  York 
Paper-Bag  Mach.  Co.  v.  Union  Paper-Bag 
Mach.  Co.,  (1887)  32  Fed.  Rep.  783. 

Record  is  constructive  notice. — The  record 
of  an  assignment  is  constructive  notice  to  all 
the  world.  Newell  v.  West,  (1875)  13 
Blatchf.  (U.  S.)  114;  National  Car-Brake 
Shoe  Co.  V.  Terre  Haute  Car,  etc.,  Co.,  (1884) 

19  Fed.  Rep.  514;  Westinghouse  Air-Brake 
Co.  V.  Chicago  Brake,  etc.,  Co.,  (1898)  85  Fed. 
Rep.  786. 

Effect  of  record.  —  The  sense  of  this  sec- 
tion is  that  the  record  or  official  copy  of  any 
assignment  shall  give  to  any  person  inter- 
ested the  prima  facie  assurance  that  an  orig- 
inal assignment  was  made  in  terms  as  shown 
in  the  record,  that  such  instrument  was  sub- 
Kcribed  as  shown,  that  it  was  delivered,  that 
the  signature   thereto  is   the  genuine  signa- 
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ture  of  the  assignor,  and  that  such  assignor 
had  an  assignable  interest  according  to  the 
purport  of  the  instrument.  Standard  Ele- 
vator Co.  1?.  Crane  Elevator  Co.,  (C.  C.  A. 
1896)  76  Fed.  Rep.  767. 

The  record  title  may  be  relied  upon  by  a 
purchaser.  Campbell  v.  James,  (1880)  18 
Blatchf.  (U.  S.)  92;  Secombe  v.  Campbell, 
(1880)  18  Blatchf.  (U.  S.)  108. 

Instrument  as  evidsnce.  —  This  section  does 
not  make  the  recorded  instrument  evidence. 
New  York  v,  American  Cable  R.  Co.,  (C.  C.  A. 
1894)  60  Fed.  Rep.  1016. 

Certified  copy  as  evidence.  —  A  certified 
copy  of  the  record  of  the  patent  office  of  an 
assignment  of  a  patent  is  not  prima  facie 
proof  of  the  execution  or  the  genuineness  of 
the  original  document.  New  York  v.  Ameri- 
can Cable  R.  Co.,  (C.  C.  A.  1894)  60  Fed.  Rep. 
1016. 

Custody  of  instrument.  —  The  above  sec- 
tion does  not  provide  or  contemplate  that 
the  instrument  shall  remain  subsequently  in 
the  custody  of  the  office.  New  York  v. 
American  Cable  R.  Co.,  (C.  C.  A.  1894)  60 
Fed.  Rep.  1016.. 

5.  Nature  and  Effect. 

Assignment  as  sale.  —  An  assignment  of  a 
patent  is  not  a  sale  of  an  invention  within 
the  meaning  of  R.  S.  sec.  4920,  relating 
to  sales  before  application  for  patent.  U.  S. 
Electric  Lighting  Co.  v.  Consolidated  Electric 
Light  Co.,  (1888)   33  Fed.  Rep.  869. 

What  passes  on  assignment.  —  In  general 
only  the  specific  right,  title,  or  interest  as 
described  in  the  conveyance  will  pass  on  an 
assignment  of  an  invention  or  a  patent  or 
an  interest  therein.  Clark  v.  Scott,  (1872) 
9  Blatchf.  (U.  S.)  301,  5  Fed.  Cas.  No.  2,833; 
United  Nickel  Co.  v.  American  Nickel  Plating 
Works,  (1878)  4  B.  &' A.  Pat.  Cas.  74;  War- 
ren 17.  Cole,   (1867)    15  Mich.  205. 

Assignees  of  the  patent  from  the  patentee 
can  only  sell  and  convey  what  they  acquire 
by  virtue  of  the  instrument  of  assignment, 
and  inasmuch  as  the  presumption  is  that  the 
grantor  contracts  to  sell  and  convey  only 
what  is  secured  by  the  patent,  the  proper 
construction  of  this  instrument  limits  the 
right  conveyed  to  the  term  expressed  in  the 
patent,  unless  the  instrument  contains  words 
to  indicate  a  different  intent.  Hendrie  v. 
Sayles,  (1878)  98  U.  S.  646. 

A  covenant  by  the  assignor  of  letters  pat- 
ent for  an  invention,  that  he  will  not  himself 
make,  use,  or  sell  the  patented  article,  is 
undoubtedly  valid,  because  the  Act  of  (Con- 
gress which  creates  the  monopoly  expressly 
authorizes  it  to  be  assigned  as  a  whole.  Cen- 
tral Transp.  Co.  v.  Pullman's  Palace  Car  Co., 
(1891)  139  U.  S.  24. 

Right  to  future  improvements  included. — 
An  assignment  of  a  patent  may  be  made  to 
pass  the  right  to  future  improvement  by  the 
use  of  apt  words.  Littleficld  r.  Perrv,  (1874) 
21  Wall.  (U.  S.)  205;  Chase  r.'  Walker, 
(1866)  3  Fish.  Pat.  Cas.  120;  Aspinwall  Mfg. 
Co.  t?.  Gill,  (1887)  32  Fed.  Rep.  697:  Nesmith 
V.  Calvert,  (1846)  1  Woodb.  &  M.  (IT.  S.) 
84;  Geiser  Mfg.  Co.  r.  Frick  Co.,   (1890)   92 


Fed,  Rep.  189;  Regan  Vapor  Engine  Co.  r. 
Pacific  Gas-Engine  Co.,  (1891)  47  Fed.  Rep. 
611;  Westinghouse  Air-Brake  Co.  r.  Chieagc 
Brake,  etc.,  Co.,  (1898)  85  Fed.  Rep.  786; 
Stanton  Mfg.  Co.  v.  McFarland,  (N.  J.  18951 
30  Atl.  Rep.  1058;  Magnolia  Anti-Friction 
Metal  Co.  r.  Singley,  (Supm.  Ct.  Gen.  T. 
1891)  42  N.  Y.  St.  Rep.  893;  White  DenUl 
Mfg.  Co.  V.  Bonwill,  (1894)  15  Pa.  Co.  Ct 
76;  Watson  i\  Harris,  (1899)  31  Ont.  134. 

Assignment  of  improvements  relates  to  spe- 
cific patent.  —  An  assignment  of  future  im- 
provements must  relate  to  the  specific  patent 
assigned,  and  no  interest  will  be  conveyed  io 
a  future  patent  for  a  machine  radically  dif- 
ferent, although  it  may  have  the  same  ob- 
ject. Stebbins  Hydraulic  Elevator  Mfg.  Co. 
V.  Stebbins,  (1880)  4  Fed.  Rep.  445;  Inde 
pendent  Electric  Co.  r.  Jeffrey  Mfg.  Co., 
(1896)  76  Fed.  Rep.  981 ;  Allison  Bros.  Co. 
r.  Allison,  (1894)  144  N.  Y.  21;  McFarUnd 
V.  Stanton  Mfg.  Co.,  (1895)  53  X.  J.  Eq 
049. 

Right  to  original  patent.  —  An  assignment 
of  an  improvement  conveys  no  right  to  the 
original  patent.  Leach  v.  Dresser,  (1879) 
CO  Me.  129. 

An  assignment  of  an  interest  in  a  patent 
for  a  machine  will  not  convey  a  patent  for 
a  process  to  use  which  the  machine  was  in- 
vented. Downton  v,  Yaeger  Milling  Co., 
(1879)  9  Fed.  Rep.  402;  Downton  r.  Allis. 
( 1881 )   9  Fed.  Rep.  766. 

Defeat  of  assignee's  rights  by  improvement 
or  subdivision.  —  The  assignor  of  an  inven- 
tion and  the  patent  to  be  obtained  cannot 
defeat  the  assignee*s  rights  by  a  pretended 
improvement  and  a  mere  subdivision  of  the 
])atent  into  two  parts  for  which  two  patents 
arc  issued.  Hollins  v.  Mallard,  (Supm.  Ct. 
Spec.  T.  1854)   10  How.  Pr.  (N.  Y.)  540. 

Assignment  before  patent  issues.  —  An  in- 
vention may  be  assigned  before  a  patent 
issues,  and  such  an  assignment  carries  to  the 
assignee  all  the  rights  which  the  inventor  has 
and  intends  to  assign.  Fire  Elxtinguiaher 
Mfg.  Co.  V.  Graham,  (1883)  16  Fed.  Rep. 
51.3. 

An  exclusive  right  under  a  patent  may  be 
nn  exclusive  right  to  the  whole  patent 
throughout  the  United  States  or  an  exclusive 
right  thereto  in  a  particular  section  of  the 
country.  Washburn  r.  Gould,  (1844)  3 
Story  (U.  S.)   122. 

An  exclusive  right  means  the  right  to  do 
everything  under  the  patent  which  the  pat- 
entee himself  could  do.  Nelson  v.  McMann. 
(1879)  16  Blatchf.  (U.  8.)  139;  California 
Electrical  Works  v.  Finck,  (1891)  47  Fed. 
Rep.   583. 

Patentee  excluded.  —  An  exclusive  right  ex- 
cludes the  patentee  as  well  as  strangers. 
Gayler  r.  Wilder.  (1850)  10  How.  (U.  S.) 
477;  California  Electrical  Works  v,  Finck, 
(1891)  47  Fed.  Rep.  583. 

Entire  patent  transferred.  —  A  grant  by 
the  owner  of  a  patent  to  a  corporation,  its 
successors  and  assigns,  of  the  sole  and  ex- 
clusive right  and  license  to  make,  use,  and 
sell  the  patonted  improvement  during  the 
term  of  the  patent,  vests  the  entire  inren- 
tion  and  monopoly  in  the  alienee.    Nellis  r 
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Pennock  Mfg.  Co,,  (1882)  13  Fed.  Rep.  461; 
Pickhardt  f?.  Packard,  (1984)  22  Fed.  Rep. 
530;  Johnson  R.  Signal  Co.  v.  Union  Switch, 
etc.,  Co.,  (1893)  69  Fed.  Rep.  20. 

The  assignment  to  make  and  sell  includes 
necessarily  the  right  to  use  the  thing  pat- 
ented. Turnbull  v.  Weir  Plow  Co.,  (1880)  14 
Fed.  Bep.  108. 

Teiritoiial  assignment.  —  An  assignment 
of  a  patent  right  for  certain  territory  is  not 
affected  by  a  reser^'ation  by  the  assignor 
for  other  territory.  Hobbie  v.  Smith,  (1886) 
27  Fed.  Rep.  656. 

Kmnber  of  articles  limited.  —  Where  an  ex- 
clusive right  is  granted  to  make,  use,  and 
sell  a  limited  number  of  the  patented  ma- 
chines in  a  specified  territory  it  is  in 
effect  an  assignment,  notwithstanding  the 
limitation  as  to  the  number  of  the  articles. 
Wilson  V,  Rousseau,  (1846)  4  How.  (U.  S.) 
646;  Ritter  v.  Serrell,  (1852)  2  Blatchf.  (U. 
S.)  379;  Washburn  v,  Gould,  (1844)  3 
Story   (U.  S.)    122. 

Assignment  of  right,  title,  and  interest. — 
An  assignment  which  conveys  only  the  right, 
title,  and  interest  of  the  assignor,  passes 
only  such  right,  title,  and  interest  as  he 
has  at  the  time,  and  though  he  may  have 
previously  parted  with  some  Interest,  such 
an  assignment  will  not  affect  that  interest 
although  the  transfer  of  such  interest  may 
not  have  been  recorded.  Turnbull  v:  Weir 
Plow  Co.,  (1874)  6  Biss.  (U.  S.)  225, 
(1880)  14  Fed.  Rep.  108;  Hamilton  i;.  Kings- 
bury,   (1880)   4  Fed.  Rep.  428. 

WTiere  a  patentee  conveys  all  his  right, 
title,  and  interest  in  the  patent  in  a  par- 
ticular territory,  and  has  previously  parted 
witn  some  interest  under  the  patent  in  a 
portion  of  the  same  territory,  the  second 
assignment  will  be  held  to  operate  only  upon 
the  residuary  interest  of  the  patentee  after 
having  made  the  previous  assignment,  even 
though  the  first  assignment  be  not  recorded 
until  after  the  second.  Turnbull  v.  Weir 
Plow  Co.,  (1874)  6  Biss.  (U.  S.)  226;  24 
Fed.  Cas.  No.  14,244. 

The  assignee  of  several  distinct  patents  has 
no  greater  right  than  his  several  assi^inors 
respectively.  Washburn,  etc.,  Mfg.  Co.  v. 
Griesche,  (1883)   16  Fed.  Rep.  669. 

Inference  of  proper  patent.  —  An  assign- 
ment merely  of  the  assignor's  interest  im- 
plies that  a  patent  has  Seen  issued  in  due 
form.     Shepherd  v.  Jenkins,    (1881)    73  Mo. 

r>io. 

Existing  equities.  —  An  assignee  takes  by 
assignment  the  assignor's  title  and  ri/^hts 
merely,  subject  to  all  existing  equities,  con- 
ditions, and  limitations  of  which  he  had 
actual  or  constructive  notice.  Gottfried  v. 
Miller,  (1881)  10  Fed.  Rep.  471;  Penning- 
ton V.  Hunt.  (1884)  20  Fed.  Rep.  1^5;  Bkdes 
r.  Rand.  (1886)  27  Fed.  Rep.  93;  Sheldon 
Axle  Co.  i\  Standard  Axle- Works,  (1889)  37 
Fed.  Rep.  789;  Kinsman  v.  Parkhurst, 
(1856)  18  now.  (U.  S.)  289:  McClurg  r. 
Kingsland,  (1843)  1  How.  (U.  S.)  202: 
Worlev  V.  Tobacco  Co.,  (1881)  104  U.  S. 
340:  Carroll  v.  Goldschmidt,  (C.  C.  A.  1897) 
83  Fed.  Rep.  608;  Hamilton  r.  Kincrsbury. 
(1880)  4  Fed.  Rep.  428;  New  York  Grape 
Sugar  Co.  v.  Buffalo  Grape  Sugar  Co.,  ( 1883) 


18  Fed.  Rep.  638;  Kearney  v.  Lehigh  Vallev 
R.  Co.,  (1886)  27  Fed.  Rep.  699;  Grier  r. 
Baynes,  (1891)  46  Fed.  Rep.  523;  Hap- 
good  V.  Rosenstock,  (1885)  23  Fed.  Rep. 
86;  Walter  A.  Wood  Mowing,  etc.,  Macb. 
Co.  V.  Deering,  (1895)  66  Fed.  Rep.  547; 
Eames  v.  Eames,  (1868)  16  Mich.  348;  Har- 
rison V.  Ingersoll,  (1885)  56  Mich.  36. 

Notice  of  equities.  —  The  assignee  is  charge- 
able with  notice  of  outstanding  equities  sug- 
gested by  the  recitals  of  the  assignment. 
Jonathan  Mills  Mfg.  Co.  v.  Whitehurst,  (C. 
C.  A.  1896)   72  Fed.  Rep.  496. 

A  subsequent  assignment  by  one  who  has 
previously  assigned  all  his  interest  in  a  pat- 
ent is  a  nullity,  and  the  second  assignee  ac- 
quires no  right  to  the  patent.  Ritter  v, 
Serrell,  (1862)  2  Blatchf.  (U.  S.)  379; 
Perry  v.  Coming,  (1870)  7  Blatchf.  (U.  S.) 
195;  Waterman  v.  Mackenzie,  (1886)  29 
Fed.  Rep.  316;  Miller  v.  Jones,  (1893)  67 
Hun    (N.  Y.)   281. 

Subsequent  reassignment.  —  In  such  a  case 
a  subsequent  reassignment  by  an  assignee  to 
the  assignor  does  not  inure  to  the  benefit 
of  the  second  assignee  and  perfect  his  title. 
Perrv  v.  Corning,  (1870)  7  Blatchf.  (U.  S.) 
195.* 

Previous  licenses.  —  An  assignee  takes  sub- 
ject to  the  licenses  previously  granted  by 
the  assignor.  Hapgood  V.  Rosenstock,  ( 1885) 
23  Fed.  Rep.  86;  Jones  v.  Berger,  (1893) 
58  Fed.  Rep.  1006;  Farrington  v.  Gregory, 
(1870)  4  Fish.  Pat.  Cas.  221;  Ft.  Wayne, 
etc.,  R.  Co.  V.  Haberkom,  (1896)  15  Ind. 
App.  479;  Waterman  V.  Shipman,  (C.  C.  A. 
1893)    55  Fed.  Rep.  982. 

An  assignment  may,  by  its  terms,  be  made 
subject  to  a  prior  license,  and  in  such  case 
the  assignee  succeeds  to  the  right  under  and 
is  bound  bv  the  conditions  of  the  license. 
Wilson  V,  Stolly,  (1849)  5  McLean  (U.  S.)  1. 

Restrictive  agreement  of  parties.  —  A  col- 
lateral agreement  between  assignor  and  as- 
signee, restrictive  of  the  power  to  dispose 
of  their  respective  interests  in  the  patent 
and  govern  their  rights  in  the  use  of  the 
invention,  whether  incorporated  in  the  in- 
strument of  assignment  or  not,  is  not  pro- 
vided for  or  regulated  by  this  section.  Wil- 
liams 17.  Star  Sand  Co.,  (1888)  35  Fed.  Rep. 
369. 

No  right  to  sue  for  past  infringement  is 
conveyed  by  the  mere  assignment  of  a  patent. 
Elwood  V.  Christy,  (1865)  18  C.  B.  N.  S. 
494,  114  E.  C.  L.  494;  Superior  Drill  Co. 
V.  Ney  Mfg.  Co.,  (1899)  98  Fed.  Rep.  734; 
Jones  V.  Berger,  (1893)  58  Fed.  Rep.  1006; 
Dibble  v.  Augur,  (1869)  7  Blatchf.  (U.  S.) 
86;  Moore  v.  Marsh,  (1868)  7  Wall.  (U.  S.) 
515;  May  v.  Juneau  County,  (1887)  30  Fed. 
Rep.  241,  affirmed  (1890)  137  U.  S.  408; 
Kaolatype  Engraving  Co.  v.  Hoke,  (1887) 
30  Fed.  Rep.  444;  New  York  Grape  Sugar 
Co.  t\  Buffalo  Grape  Sugar  Co.,  (1883)  18 
Fed.  Rep.  038;  Emerson  r.  Hubbard,  (1888) 
34  Fed.  Rep.  327. 

Conveyance  of  right  to  sue.  —  An  assign- 
ment may  include  the  right  to  sue  for  past 
infringement,  and  such  right  will  be  con- 
veyed when  expressly  included.  Adams  v, 
Bellaire  Stamping  Co..  (1885)  25  Fed.  Rep. 
270.;  May  v.  Logan  County,    (1887)    30  Fnd. 
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Rep.  250;  Spring  v.  Domestic  Sewing-Mach. 
Co.,  (1882)  13  Fed.  Rep.  446;  May  v,  Sag- 
inaw County,  (1887)  32  Fed.  Rep.  629; 
Hamilton  v.  Rollins,  (1877)  5  Dill.  (U.  S.) 
495;  Merriam  v.  Smith,  (1882)  11  Fed. 
Rep.  588;  Jenkins  v,  Greenvvald,  (1857)  1 
Bond  (U.  S.)  135;  Campbell  i;.  James, 
(1880)    18  Blatchf.    (U.  S.)    92. 

The  right  to  recover  for  infringement  of 
a  patent,  like  other  choses  in  action,  is  as- 
signable in  equity,  and  the  real  owner  of 
the  right  is  entitled  to  maintain  a  suit  upon 
it  in  equity  in  his  own  name.  Shaw  v.  Col- 
well  Lead  Co.,   (1882)    11  Fed.  Rep.  711. 

Suit  by  assignee  of  territorial  rights. — 
The  monopoly  granted  by  law  to  the  pat- 
entee is  for  one  entire  thing,  and  in  or- 
der to  enable  the  assignee  to  sue,  the  as- 
signment must  convey  to  him  the  entire  and 
unqualified  monopoly  which  the  patentee 
held  in  the  territory  specified,  and  any 
assignment  short  of  that  is  a  mere  license. 
Pope  Mfg.  Co.  V.  Cormully,  etc..  Mfg.  Co., 
(1892)   144  U.  S.  238. 

Patent  right  conveyed  by  right  to  sue. — 
A  conveyance  of  a  claim  for  infringement 
will  not  carry  the  patent  right.  Campbell 
V,  James,   (1880)   2  Fed.  Rep.  338. 

Pending  litigation.  —  An  assignment  of  a 
patent  will  not  affect  pending  litigation. 
Campbell  v.  James,  (1880)  2  Fed.  Rep.  338; 
Ross  V,  Ft.  Wayne,  (C.  C.  A.  1894)  63  Fed. 
Rep.  466. 

Effect  of  consolidation  in  new  company  on 
pending  litigation.  —  Whether  the  bare  legal 
title  to  a  patent  in  suit  passes  with  all  bene- 
ficial interest  in  the  patent  by  the  consolida- 
tion of  the  complainant  in  a  new  company,  or 
whether  some  instrument  in  writing  must 
still  be  executed  to  make  such  transfer  com- 
plete, the  new  company  has  the  right  to  con- 
tinue under  the  name  of  the  old  one  pending 
litigation  to  enforce  rights  which  are  in 
fact  its  own,  with  the  same  force  and  effect 
as  if  it  were  itself  complainant.  Edison 
Electric  Light  Co.  v.  U.  S.  Electric  Lighting 
Co.,  (C.  C.  A.  1892)  52  Fed.  Rep.  300. 

Estoppel  of  assignor.  —  The  assignor  of  a 
patented  invention  is  estopped  to  deny  the 
validity  of  the  patent  as  against  his  assignee. 
Consolidated  Middlings  Purifier  Co.  v. 
Guilder,  (1881)  9  Fed.  Rep.  155;  Curran  v. 
Burdsall,  (1883)  20  Fed.  Rep.  835;  Ameri- 
can Paper  Barrel  Co.  v.  Laraway,  (1886)  28 
Fed.  Rep.  141;  Woodward  v.  Boston  Lasting 
Mach.  Co.,  (C.  C.  A.,  1894)  60  Fed.  Rep.  283; 
Electric  R.  Co.  v.  Jamaica,  etc.,  R.  Co., 
(1894)   61  Fed.  Rep.  655. 

Estoppel  of  assignee.  —  Where  an  inven- 
tion is  assigned  before  it  is  patented,  the 
assignor  is  estopped,  upon  obtaining  the 
patent,  from  setting  up  any  adverse  title. 
Newell  r.  West,  (1875)  13  Blatchf.  (U.  S.) 
114,  18  Fed.  Cas.  No.  10,150. 

6.  Rescission. 

Requisites  of  rescission.  —  An  assignor  may 
not  rescind  an  assi^mment  without  alleging 
fraud,  offering  to  return  the  consideration, 
or  without  other  erounds  justifyins;  equitable 
interposition.  Morgan  r.  National  Pump 
Co.,  (1898)    74  Mo.  App.  155. 


Assignment  canceled  for  frauiL  —  Any  as- 
signment or  contract  for  the  sale  of  a  pAtent 
or  an  interest  therein  may  be  canceled  for 
fraud.  Pierce  v,  Wilson,  (1859)  34  AU. 
596;  Marsh  v.  Scott,  (1888)  125  I1L  114; 
Catling  17.  Newell,  (1857)  9  Ind.  572;  Hall 
V,  Orvis,  (1872)  35  Iowa  366;  Page  v. 
Dickerson,  (1871)  28  Wis.  694;  Leonard  v. 
Barnum,  (1874)  34  Wis.  106. 

Assignment  canceled  by  agreement.  —  Aa 
assignment  may  by  mutual  agreement  be  can- 
celed, and  if  such  assignment  be  unrecorded 
its  destruction  by  agreement  reinvests  the 
title  in  the  assignor  without  a  formal  re- 
assignment. Winfrey  v,  GaUatin,  (1897)  72 
Mo.  App.   191. 

IV.  Licenses. 
1.  Nature  and  Requisites. 

''License"  defined.  —  A  license  in  patent 
law  is  a  transfer  of  any  interest  in  a  patent 
less  than  that  conveyed  by  an  assignment; 
that  is,  any  transfer  which  does  not  pass  to 
the  transferee  either  the  entire  monopoly 
under  the  patent  or  an  undiviaed  part 
thereof,  or  the  entire  monopoly  within  and 
throughout  a  specified  territory.  Heap  r. 
Hartley,  (1889)  42  Ch.  D.  461;  Sanford  r. 
Meeser,  (1872)  Holmes  (U.  S.)  149;  Hill 
f?.  Whitcomb,  (1874)  Holmes  (U.  S.)  317; 
Potter  V.  Holland,  (1858)  4  Blatchf.  (U.  S.) 
206;  Nelson  V,  McMann,  (1879)  16  Blatchf. 
(U.  S.)  139;  Gayler  v.  Wilder,  (1850)  10 
How.  (U.  S.)  477;  Wilson  c,  Chickering. 
(1883)  14  Fed.  Rep.  917;  Oliver  v.  Rum 
ford  Chemical  Works,  (1883)  109  U.  S.  75; 
Hatfield  v.  Smith,  (1890)  44  Fed.  Rep.  355; 
Theberath  v.  Celluloid  Mfg.  Co.,  (1880)  3 
Fed.  Rep.  143;  Atwood  Lock  Co.  v.  Yale, 
etc.,  Mfg.  Co.,  (1902)  115  Fed.  Rep.  332; 
Hamilton  v.  Kingsbury,  (1880)  4  Fed.  Rep. 
428;  Sanford  v.  Messer,  (1872)  5  Fish.  Pat. 
Cas.  411;  Waterman  v,  Mackenzie,  (1891) 
138  U.  S.  252;  Ft.  Wayne,  etc.,  R.  Ca  r. 
Haberkom,  (1896)  15  Ind.  App.  479;  Eclipse 
Wind  Engine  Co.  v,  Zimmerman  Mfg.  Co., 
(1896)  16  Ind.  App.  496;  Poe  v.  Stockton. 
(1890)  39  Mo.  App.  650;  Hurd  t?.  Gere, 
(1898)   27  N.  Y.  App.  Div.  625. 

Rights  of  patentee.  —  There  are  three  dis- 
tinct rights  belonging  to  a  patentee  under 
his  patent,  and  he  may  dispose  of  them  to- 
gether or  separately.  These  three  rights  are 
the  right  to  make,  the  right  to  use,  and  the 
right  to  sell  the  patented  article.  Bicknell 
17.  Todd,  (1851)  5  McLean  (U.  S.)  236; 
Jenkins  v.  Greenwald,  (1857)  1  Bond  (U. 
S.)  126;  Adams  v.  Burke,  (1873)  17  Wall. 
(U.  S.)  453;  Dorsey  Revolving  Hinrester 
Rake  Co.  r.  Bradley  Mfg.  Co.,  (1874)  12 
Blatchf.  (U.  S.)  202. 

Rights  conveyed  by  assignment. — The  con- 
veyance of  all  these  rights  is  necessary  to 
make  the  transfer  an  assignment  and  not  a 
license.  Hatfield  v.  Smith,  (1890)  44  Fed. 
Rep.  355. 

Right  to  make.  — A  grant  of  the  right  to 
make  only  is  a  license.      American  Grapbo- 
phone  Co.  f?.  Walcutt,   (1898)    87  Fed.  Rep. 
556. 
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Sight  to  use.  —  A  grant  of  the  right  to 
tta«  only  is  a  license.  Oliver  v.  Rumford 
Chemical  Works,  (1883)  109  U.  S.  75; 
Suydam  v.  Day,  (1846)  2  Blatchf.  (U.  8.) 
20;  Peoria  Malting  Co.  v.  Davenport  Grain, 
etc.,  Co.,    (1896)    68  111.  App.  104. 

Bight  to  sell.  —  The  grant  merely  of  the 
right  to  sell  is  a  license.      Ingalls  v.  Tice, 

(1882)  14  Fed.  Rep.  297. 

Sight  to  use  and  sell.  —  A  grant  which  con- 
reys  the  right  to  use  and  sell  but  not  the 
right  to  make  a  patented  article  is  a  license. 
Farrington  r.  Gr^ory,  (1870)  4  Fish.  Pat. 
Cas.  221;  Brush  Electric  Co.  v.  California 
Electric  Light  Co.,  (C.  C.  A.  1892)  62  Fed. 
Rep.  945. 

Rigbt  to  make  and  use  and  to  grant  to 
others.  —  If  a  patentee  grants  the  right  to 
make  and  use,  and  to  grant  to  others  to 
make  and  use,  but  not  the  right  to  sell,  a 
patented  article,  it  is  merely  a  license. 
Mitchell  r.  Hawlev,  (1872)  16  Wall.  (U.  S.) 
544;  Rice  v.  Boss,' (1891)  46  Fed.  Rep.  195. 

^e  ezdusive  right  to  make  and  use,  with- 
out the  right  to  license  others  to  make  and 
use,  is  a  mere  license.    W^ilson  v.  Chickering, 

(1883)  14  Fed.  Rep.  917. 

Ril^t  to  make  and  sell  but  not  use.  —  A 
grant  of  a  right  to  make  and  sell  a  patented 
article,  but  not  to  use  it,  is  merely  a  license. 
Atwood  Lock  (Do.  t;.  Yale,  etc.,  Mfg.  Co., 
(1902)  115  Fed.  Rep.  332;  Waterman  v. 
Mackenzie,  (1891)  138  U.  S.  252. 

Right  to  make,  use,  and  sell  for  specified 
purpose.  —  A  grant  of  the  right  to  make,  use, 
and  sell  a  patented  article  for  a  specified  piu-- 
pose  only  is  merely  a  license.  Gamewell 
Fire- Alarm  Tel.  Co.  v.  Brooklyn,  (1882)  14 
Fed.  Rep.  255;  Bogart  v.  Hinds,  (1885)  25 
Fed.  Rep.  484. 

Right  to  make  and  sell  specified  form. — 
The  grant  of  an  exclusive  right  to  manufac- 
ture and  sell  a  specified  form  of  ^lachine  cov- 
ered by  a  patent  is  a  mere  license.  Nellis  v. 
Pennock  Mfg.  Co.,  (1882)  13  Fed.  Rep.  451. 

Exclusive  territorial  rights  with  reserva- 
tion.—  If  a  patentee  grants  an  exclusive 
right  to  the  patented  invention  within  a  cer- 
tain territory,  reserving  to  himself  the  right 
to  sell  articles  of  his  own  manufacture 
therein,  it  is  merely  a  license.  Hussey  v. 
Whltely,  (1860)  1  Bond  (U.  S.)  407,  12  Fed. 
Cas.  No.  6,950;  Pitts  v.  Jameson,  (1853)  15 
Barb.  (N.  Y.)  310. 

Reserved  right  to  revoke.  —  A  grant  of  an 
exclusive  right,  with  a  reservation  to  the 
grantor  of  the  right  to  revoke  the  agreement, 
is   a  license.    Smith  v.  Preston,    (1897)    170 

ni.  179. 

License  prior  to  patent.  —  A  license  may 
be  granted  before  the  invention  is  patented. 
Brush  Electric  Co.  v.  California  Electric  Light 
(3o..  (C.  C.  A.  1892)  52  Fed.  Rep.  946;  Burton 
V.  Burton  Stock  Car  Co.,  (1898)  171  Mass. 
437;  Hamilton  v.  Park,  etc,  Co.,  (1897)  112 
Mich.  138;  Bezer  v.  Hall  Signal  Co.,  (1897) 
22  N.  Y.  App.  Div.  489;  Nilsson  v.  De  Haven, 
(1900)  47  N.  Y.  App.  Div.  537. 

Where  the  licensor  had  no  title  the  license 
is,  of  course,  a  nullity.  Keene  Mach.  Co  v. 
Barratt,  (C.  C.  A.  1900)  100  Fed.  Rep.  590. 

No  particular  form  of  words  is  necessary 
to  constitute  a  license,  and  it  is  sufiScient  if 


there  is  an  act  or  language  which  confers 
upon  the  licensee  a  right  to  use  the  patent 
which  would  otherwise  be  unlawful.  Seibert 
Cylinder  Oil-Cup  Co.  v.  Detroit  Lubricator 
Co.,  (1888)  34  Fed.  Rep.  216. 

Necessity  of  written  license.  —  It  is  not 
necessary  that  licenses  and  such  contracts 
affecting  patents  which  do  not  amount  to 
assignments  should  be  in  writing.  Baldwin 
V.  Sibley,  (1858)  1  Cliff.  (U.  S.)  150;  Jones  i?. 
Berger,  (1893)  58  Fed.  Rep.  1006;  Nichols  V. 
Marsh,  (1886)  61  Mich.  509;  Buss  v.  Putney, 
(1859)  38  N.  H.  44;  Springfield  v,  Drake, 
(1876)  58  N.  H.  19. 

Licenses  not  to  be  performed  within  a  year 
are  void  under  the  statute  of  frauds  unless 
in  writing.  Buhl  v,  Stephens,  (1898)  84  Fed. 
Rep.  922. 

Necessity  of  recording.  —  A  license  or  any 
contract  amounting  to  less  than  an  assign- 
ment need  not  be  recorded.  Chambers  v. 
Smith,  (1870)  5  Fish.  Pat.  Cas.  12;  Hamilton 
V.  Kingsburv,  (1880)  4  Fed.  Rep.  428;  Brooks 
1?,  Byam,  (1843)  2  Story  (U.  S.)  525;  Bald- 
win V.  Sibley,  (1858)  1  Cliff.  (U.  S.)  150;  Far- 
rington V.  Gregory,  (1870)  4  Fish.  Pat.  Cas. 
221,  8  Fed.  Cas.  No.  4.688;  Jones  v.  Berger, 
(1893)  58  Fed.  Rep.  1006;  Peoria  Malting  Co. 
17.  Davenport  Grain,  etc.,  Co.,  (1896)  68  111. 
App.  104;  Buss  v.  Putney,  (1859)  38  N.  H. 
44;  Stevens  v.  Head,  (1837)  9  Vt.  174. 

A  contract  for  an  interest  in  a  grant  of  a 
futiu-e  term  of  a  patent  need  not  be  recorded. 
Gibson  t?.  Cook,  (1850)  2  Blatchf.  (U.  S.) 
144. 

The  keeping  of  accounts  against  infringers, 
pending  an  action  for  infringement,  does  not 
operate  as  a  license.  Toronto  Auer  Light  Co. 
V.  Colling,  (1899)  31  Ont.  18. 

A  license  may  be  implied  or  inferred  from 
the  relations  and  acts  of  the  parties,  and  it  is 
not  necessary  that  it  should  be  expressed.  ^ 
Incandescent  Gas  Light  Co.  v.  New  Incandes- 
cent Gas  Lighting  Co.,  (1897)  76  L.  T.  N.  S. 
47;  Herman  v.  Herman,  (1886)  29  Fed.  Rep. 
92;  Davis  t?.  Chesapeake  Tel.  Co.,  (1897)  77 
Fed  Rep.  895;  Edison  Electric  Light  C!o.  f?. 
Peninsular  Light,  etc.,  Co.,  (1899)  95  Fed.  Rep. 
669;  Mueller  v.  Mueller,  (C.  C.  A.  1899)  95  Fed. 
Rep.  155;  Dodge  Mfg.  Co.  r.  Puster,  (1889) 
42  Fed.  Rep.  54;  Montross  v.  Mabie,  (1887) 
30  Fed.  Rep.  234;  Reutgen  t\  Kanowrs,  (1804) 
1  Wash.  (U.  S.)  168;  Burton  v.  Burton  Stock 
Car  Co.,  (1898)  171  Mass.  437;  Deane  v, 
Hodge,  (1886)  35  Minn.  146. 

Determination  of  implied  license.  —  The 
peculiar  facts  in  each  case  will  determine 
whether  a  license  is  to  be  implied,  or  if  im- 
plied, the  extent  of  the  license,  it  being  a 
question  whether  or  not,  from  the  circum- 
stances,'the  owner  of  the  patent  will  be  es- 
topped from  asserting  infringement.  Edison 
Electric  Light  Co.  v.  Peninsular  Light,  etc., 
Co.,  (C.  C.  A.  1900)  101  Fed.  Rep.  831 ;  Mont- 
ross V.  Mabie,  (1887)  30  Fed.  Rep.  234. 

Estoppel.  —  A  license  may  be  created  by 
estoppel.  Gear  v.  Grosvenor,  (1873)  Holmes 
(U.  S.)  215. 

Inference  of  license  by  use.  —  If  a  patentee 
acquiesces  in  one  use  of  his  patent  and  ac- 
cepts compensation  therefor  a  license  may  be 
inferred.  Blanchard  v.  Sprague,  (1859)  1 
aiff.  (U.  S.)  288. 
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Acquiescence  in  use  of  improvement.  —  A 
mere  acquiescence  by  a  patentee  in  the  use 
by  his  licensee  of  a  patent  for  an  improve- 
ment upon  a  device  covered  by  the  original 
patent  does  not  bind  the  user  to  pay  the  same 
royalty  for  the  improvement  as  stipulated 
for  the  original  patent  which  has  been  de- 
clared void.  Ross  V.  Fuller,  etc.,  Co.,  (1900) 
106  Fed.  Rep.  610. 

2.  Implied  License  to  Government. 

Governmental  use  without  license.  —  A 
right  to  a  patented  invention  is  exclusive  as 
against  the  government  as  well  as  against 
others,  and  the  government  may  not  use  a 
patented  invention  without  a  license  from  the 
owner  or  without  making  compensation  to 
him.  James  v.  Campbell,  (1881)  104  U  S. 
356;  U.  S.  V,  Bums,  (1870)  12  Wall.  (U.  S.) 
246;  Belknap  v.  Schild,  (1896)  161  U.  S.  10; 
Hollister  v.  Benedict,  etc.,  Mfg.  Co.,  (1885) 
113  U.  a  59;  U.  S.  v.  Palmer,  (1888)  128  U. 
R.  262;  Brady  v.  Atlantic  Works,  (1876)  4 
Cliff.  (U.  S.)  408,  3  Fed.  Cas.  No.  1,794;  Solo- 
mons V,  U.  S.,  (1890)  137  U.  S.  342;  Mc- 
Keever's  Case,  (1878)  14  Ct.  01.  396;  Cam- 
meyer  v.  Newton,  (1876)  94  U.  S.  225;  Reeves 
V.  Coming,  (1892)  51  Fed.  Rep.  774. 

Necessity  of  owner's  consent.  —  The  con- 
sent of  an  owner  of  a  patented  device  is  not 
positively  necessary  in  order  to  enable  the 
United  States  to  use  the  invention,  particu- 
larly in  cases  where  it  relates  to  the  mode  of 
construction  of  implements  of  warfare  re- 
quired by  the  government  But  in  such  cases 
the  owner  may  recover  compensation  in  the 
Court  of  Claims.  Dashiell  v,  Grosvenor,  (C. 
C.  A.  1895)  66  Fed.  Rep.  334. 

Use  by  government  with  consent  of  owner. 
—  If  the  government  uses  a  patented  inven- 
tion with  the  consent  of  the  owner  it  gener- 
ally will  be  held  liable  for  compensation  upon 
an  implied  contract.  Rcliillinger  v.  U.  S., 
(1889)  24  Ct.  CI.  278;  Butler  v.  U.  S.,  (1888) 
23  Ct.  CI.  335;  U.  S.  v.  Berdan  Fire  Arms 
Mfg.  Co.,  (1895)  156  U.  S.  552;  U.  S.  v. 
Palmer,  (1888)  128  U.  S.  262;  Hartman  v.  U, 
S.,  (1900)  35  Ct.  CI.  106;  McKeever's  Case, 
(1878)  14  Ct.  CI.  396;  Talbert  v.  U.  S.,  (1800) 
25  Ct.  CI.  141;  Pasqueau  v.  U.  S.,  (1891)  26 
Ct.  CL  509. 

Reasonable  compensation  will  be  allowed  in 
such  a  case,  and  it  is  immaterial  that  the 
amount  of  compensation  was  not  fixed.  ,  U. 
S.  V.  Berdan  Fire- Arms  Mfg.  Co.,  (1895)  156 
U.  S.  552;  Butler  v.  U.  S.,  (1888)  23  Ct.  CI. 
335;   Wood  v.  U.  S.,  (1901)  36  Ct.  CI.  418. 

Denial  of  right  to  patent.  — No  contract 
will  be  implied  where  government  denies 
claimant's  right  to  patent.  Kirk  t?.  U.  S., 
(1896)  163  U.  S.  49;  Schillinger  v.  U.  S., 
(1889)  24  Ct.  CI.  278;  Russell  v.  U.  S.,  (1900) 
35  Ct  CI.  154. 

Invention  not  used.  — No  contract  will  be 
implied  where  invention  not  used.  Fletcher's 
Case,  (1875)  11  Ct.  CI.  748;  Wood  v.  U.  S., 
(1901)  36Ct.  CI.  418. 

3.  AfisiffuahiUti/. 

The  right  to  assign  in  general.  —  A  license 
under  a  patont  beini;  a  more  personal  license 
ordinarily,  is  not  assignable  unless  with  the 


consent  of  the  licensor  or  unless  the  lieense 
contains  words  showing  that  it  was  inteodd 
to  be  assignable.  Racine  Seeder  Co.  r.  Joliet 
Wire-Check  Rower  Co.,  (1886)  27  Fed.  Rm. 
367;  Thomson  r.  Citizens*  Nat.  Bank,  (C.  C. 
A.  1892)  53  Fed.  Rep.  250;  Waterman  r. 
Shipman,  (C.  C.  A.  1893)  55  Fed.  Rep.  982; 
Oliver  t;.  Rumford  Chemical  Works,  (1883) 
109  U.  S.  75 ;  Walter  A.  Wood  Harvester  (>>. 
V.  Minneapolis- Ester ly  Harvester  Co.,  (1894) 
61  Fed.  Rep.  256;  Gibbs  v.  Hoefner,  (1884) 
19  Fed.  Rep.  323;  Baldwin  v,  Sibley,  (1858) 
1  Cliff.  (U.  S.)  150;  Troy  Iron,  etc.,  Factoiy 
17.  Corning,  (1862)  14  How.  (U.  S.)  193; 
Bull  V,  Pratt,  (1815)  1  Conn.  342;  Havtai 
Press  Drill  Co.  r.  Ashurst,  (1893)  148  IlL 
115;  Tuttle  v.  La  Dow,  (1889)  54  Hun  (N.)[.} 
149;  Houghton  t?.  Rowley,  (1873)  9  Phils. 
(Pa.)   288,  30  Leg.  Int.  (Pa.)   60. 

Rules  governing  assignment  of  licenie.— 
Ihe  assignment  of  a  license  under  a  patent 
is  analogous  to  the  assignment  of  a  lease  bj 
a  lessee,  and  is  governed  by  the  same  rules  (rf 
law.  Wilde  t?.  Smith,  (1879)  8  Daly  (N.  Y.) 
196. 

Expressly  assignable  license.  —  If  it  ap- 
pears from  the  express  terms  or  from  the 
circumstances  of  a  particular  case  that  a 
license  was  intended  to  be  assignable  it  ibit 
be  assigned.  Hamilton  i;.  Kingsbury,  (1878) 
16  Blatchf.  (U.  S.)  64;  Goodyear  p.  CongT«ss 
Rubber  Co.,  1856)  3  Blatchf.  (U.  S.)  449: 
Adams  r.  Howard,  (1884)  22  Fed.  Rep.  fi56- 
Waldo  V.  American  Soda  Fountain  Co. 
(1899)  92  Fed.  Rep.  623;  Paper  Stock  Di«in 
fecting  Co.  v,  Boston* Disinfecting  Co.,  (1888: 
147  Mass.  318;  Pitts  V.  Jameson,  (1853)  U 
Barb.  (N.  Y.)  310. 

Assignment  of  license  by  consent  of  licen- 
sor.—  A  license  may  be  assigned  although 
in  terms  not  assignable  where  the  provision 
forbidding  assignment  was  inserted  for  the 
sole  benefit  of  the  licensor  and  he  assenU  to 
such  assignment.  Scutt  v.  Robertson,  (1889) 
127  111.  135. 

Ratification  of  unauthorized  assignment— 
An  unauthorized  assignment  of  a  license  miy 
be  ratified  thereafter  by  the  licensor  by  his 
recognizing  and  dealing  with  the  assignee  u 
licensee  and  accepting  royalties  from  bim. 
Bloomer  i?.  Gilpin,  (1859)  4  Fish.  Pat.  Cis. 
60;  Holmes  Burglar  Alarm  Tel.  Co.  v.  Do- 
mestic Tel.,  etc.,  Co.,  (1890)  42  Fed.  Rep. 
220;  Havana  Press  Drill  Co.  v,  Ashiirrt. 
(1893)  148  111.  115;  Wilde  r.  Smith,  (18791 
8  Daly  (N.  Y.)  196. 

A  sub-license  cannot  be  granted  by  a  li(«ii* 
see  under  a  personal  license  without  the 
licensor's  consent.  Putnam  v,  Hollender. 
(1881)   19  Blatchf.   (U.  S.)  48. 

Rights  of  sub-licensee.  —  One  obtainin^r  as 
authorized  sub-license  can  acquire  by  it  do 
rights  greater  than  possessed  by  his  Hcenwr. 
Hawley  r.  Mitchell,  (1871)  4  Fish.  Pat.  Cas. 
390;  Burke  t\  Partridge,  (1878)  58  N.  H. 
349. 

A  license  to  nm  a  patented  machine  is  ts- 
signable.  Wilson  v.  Stolly,  (1849)  6  JAcljom 
(U.  S.)  1. 

Licenses  are  not  divisible  without  expreii 
provision  therefor,  and  one  cannot  be  iplit 
up  and  a  portion  of  it  assigned  by  the  liffo* 
see,  even  though   the  grant    m  to  him  and 
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fa  is  assigns.  Consolidated  Fruit  Jar  Co.  i\ 
Whitney,  (1874)  1  B.  &  A.  Pat.  Cas.  356,  6 
Fed.  Cas.  No.  3,io2;  Brooks  v.  Byam,  (1843) 
2  Story  (U.  S.)  625;  Brush  Electric  Co.  v, 
California  Electric  Light  Co.,  (C.  C.  A.  1892) 
62  Fed.  Rep.  945. 

Consolidation  of  corporations.  —  A  corpora- 
tion formed  by  the  consolidation  of  other 
corporations  succeeds  to  licenses  enjoyed  by 
them.  Lightner  v.  Boston,  etc,  R.  Co., 
(1869)  1  Lowell  (U.  S.)  338. 

The  transfer  of  the  business  and  plant  of 
a  co-partnership  formed  to  manufacture  and 
sell  a  patented  article  passes  the  right  to 
manufacture  and  sell  under  such  patent,  al- 
though the  conveyance  contains  no  reference 
to  the  patent.  Routh  v.  Boyd,  (1892)  51  Fed. 
Rep.  821. 

Licensee's  receiver.  —  A  license  which  is 
non -assignable  does  not  pass  to  a  receiver  of 
a  licensee's  property.  Curran  t\  Craig, 
( 1884 )  22  Fed.  Rep.  101 ;  Waterman  r.  Ship- 
man,   (C.  C.  A.  1893)   55  Fed.  Rep.  982. 

Terms  of  license.  —  The  assignee  of  a  li- 
cense is  bound  by  the  terms  of  the  license. 
Wilson  V.  Stolly,  (1849)  5  McLean,  (U.  S.) 
1 ;  Paper  Stock  Disinfecting  Co.  v.  Boston 
Disinfecting  Co.,  (1888)   147  Mass.  318. 

4.  Construction. 

Conditions  imposed.  —  The  general  rule  is 
absolute  freedom  in  the  use  or  sale  of  rights 
onder  the  patent  laws  of  the  United  States. 
The  very  object  of  these  laws  is  monopoly, 
and  the  rule  is,  with  few  exceptions,  that  any 
conditions  which  are  not  in  their  very  nature 
illegal  with  regard  to  this  kind  of  property. 
Imposed  by  the  patentee  and  agreed  to  by 
the  licensee  for  the  right  to  manufacture 
or  use  or  sell  the  article,  will  be  upheld  by 
Ihc  courts.  The  fact  that  the  conditions  in 
the  contract  keep  up  the  monopoly  or  fix 
prices  does  not  render  them  illegal.  Bement 
V.  National  Harrow  Co.,  (1902)  186  U.  S.  70. 

Th3  rights  of  a  licensee  from  an  assignee 
are  limited  by  the  terms  and  subject  to  the 
conditions  of  the  assignment.  Abbott  r.  Zusi, 
(187!))  5  B.  A.  Pat.  Cas.  38;  Mitchell  V. 
Hawley,    (1872)    16  Wall.    (U.  S.)   544. 

The  extent  of  the  us 3  of  a  license  may  be 
sppcinlly  stipulated  in  the  contract.  Wilson 
r.  Stollev,  (1847)  4  McLean  (U.  S.)  275,  4 
Kcl.  Cas'  No.  1,903;  Fox  Solid  Pressed  Steel 
Co.  r.  Schoen,  (1896)  77  Fed.  Rep.  29;  W. 
r.  '^\  Miu'fillen  Co.  r.  Johns-Pratt  Co.,  (1897) 
SO  Kcd.  llep.  410;  Gamewell  Fire-Alarm  Tel. 
ri».  r.  Brooklvn,  (1882)  14  Fed.  Rep.  255; 
Pope  Mfg.  Co.  V,  Owsley,  (1886)  27  Fed. 
Kep.  100:  Emigh  v.  Chamberlain,  (1861)  1 
Biss.   (U,  S.)   367. 

Lic3ns3  for  public  use.  —  If  the  owner  of  a 
patent  grants  a  license  thereunder  for  a  pub- 
lic use,  such  use  cannot  be  restricted  by  him 
to  a  portion  of  the  public,  as  that  would  be 
against  public  policy.  State  v.  Delaware, 
etc.,  Tel.,  etc.,  Co.,  (1891)  47  Fed.  Rep.  633: 
State  V.  Bell  Telephone  Co.,  11  Cent.  L.  J. 
359;  Missouri  v.  Bell  Telephone  Co.,  (1885)  23 
Fed.  Rep.  539;  Chesapeake,  etc..  Telephone 
Co,  V.  Baltimore,  etc.,  Tel.  Co.,  (1886)  66 
Md.  399;    Bell  Telephone  Co.  v.  Com.,    (Pa. 
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1886)  3  Cent.  Rep.  907;  Commercial  Union 
Tel.  Co.  t\  New  England  Telephone,  etc.,  Co., 
(1888)  61  Vt.  241. 

Place  of  use  of  license.  —  A  license  may 
contain  special  stipulations  as  to  the  place 
where  or  within  which  it  may  be  exercised. 
Wilson  17.  Sherman,  (1850)  1  Blatchf.  (U. 
S.)  530;  Wood  v.  Wells,  (1873)  6  Fish.  Pat. 
Cas.  382 ;  Providence  Rubber  Co.  r.  Goodyear, 
(1869)  9  Wall.  (U.  S.)  788;  Adriance  v. 
McCormick  Harvesting  Mach.  Co.,  (C.  C.  A. 
1903)  56  Fed.  Rep.  918;  Burke  t?.  Partridge, 
(1878)  58  N.  H.  349. 

Restriction  to  single  use.  —  An  owner  of  a 
patent  in  selling  a  patented  article  may  re- 
strict it  to  a  single  u.se  only  by  marking  on 
the  article  a  notice  that  the  license  is  for 
such  use  alone.  American  Cotton  Supply 
C\).  r.  Bullard,  (1879)  17  Blatchf.  (U.  S.) 
160;  American  C^otton  Tie  Co.  17.  Simmons, 
(1882)    106  U.  S.  89. 

Territorial  rights  of  sale.  —  The  grant  of 
an  exclusive  right  to  make,  use,  and  vend  a 
patented  article  within  a  specified  territory 
carries  an  exclusive  right  to  make  such 
article  within  such  territorv  for  sale  and  use 
elsewhere.  Jenkins  v.  Greenwald,  (1857)  1 
Bond   (U.  S.)    126. 

Patents  in  two  countries.  —  Where  the 
owner  of  patents  in  two  countries  grants  a 
license  to  use  the  patent  in  one  country  there 
is  no  implied  license  to  sell  the  manufactured 
article  in  the  other  country  in  Violation  of 
the  licensor's  patent  in  the  latter  country. 
Soci^t^  Anonyme,  etc.,  v.  Tilghman's  Patent 
Sand  Blast  Co.,    (1883)    25  Ch.  D.   1. 

Condition  as  to  vending  price.  —  The  owner 
of  a  patented  article  can,  of  course,  charge 
such  price  as  he  may  choose,  and  the  owner 
of  a  patent  may  assign  it,  or  sell  the  right 
to  manufacture  and  sell  the  article  patented 
upon  the  condition  that  the  assignee  shall 
charge  a  certain  amount  for  such  article. 
Bement  f?.  National  Harrow  Co.,  (1902)  186 
U.  S.  70. 

Inferred  right  to  make  by  right  to  use. — 
The  right  to  make  tie  patented  article  may 
!)e  inferred  from  the  grant  of  the  right  to 
use  it,  in  some  instances,  as  generally  a 
license  carries  with  it  whatever  further  li- 
cense may  be  necessary  to  make  tne  license 
granted  efTectual.  Steam  Stone  Cutter  Co. 
r.  Shortsleeves,  (1879)  16  Blatohf.  (U.  S.) 
381;  Edison  Electric  Light  Co.  v.  Peninsular 
Light,  etc.,  Co.,  (1899)  95  Fed.  Rep.  669; 
lUingworth  v.  Spaulding,  (1890)  43  Fed. 
Rep.  827. 

This  is  so,  also,  in  the  case  of  a  license 
to  use  and  sell.  Hamilton  v.  Kingsbury, 
(1878)    15  Blatchf.    (U.  S.)   64. 

License  to  make  included  in  license  to  use. 
—  A  license  to  use  a  particular  article  does 
not  import  a  license  to  procure  or  have 
made  other  similar  articles.  Davis  v.  Chesa- 
peake, etc..  Tel.  Co.,  (1897)  77  Fed.  Rep.  895; 
Aiken  v.  Manchester  Print  works,  (1865)  2 
Cliff.    (U.  S.)    435. 

Right  to  use  included.  —  A  conveyance  of 
the  right  to  make  and  sell  includes  the  right 
to  use.  Tumbull  r.  Weir  Plow  Co.,  (1880) 
14  Fed.  Rep.   108. 

Extent  of  license  to  make  and  sell.  —  An 
instrument    granting    "  the    sole    right    and 
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privilege  of  manufacturing  and  selling  *'  pat- 
ented articles,  and  not  expressly  authorizing 
their  use,  though  this  might  carry  by  im- 
plication the  right  to  use  articles  made  under 
the  patent  by  the  licensee,  certainly  would 
not  authorize  him  to  use  such  articles  made 
by  others.  Waterman  v.  Mackenzie,  (1891) 
138  U.  S.  252,  affirming  (1886)  29  Fed.  Rep. 
316;  Hayward  v.  Andrews,  (1882)  106  U.  S. 
672. 

Right  of  exchange.  —  A  conveyance  of  the 
right  to  make  and  sell  does  not  include  the 
right  to  exchange.  Pressey  v.  H.  B.  Smith 
Mach.  Co.,   (1889)   45  N.  J.  Eq.  872. 

Purchaser's  knowledge  of  restrictions  in 
license.  —  A  purchaser  is  bound  by  the  condi- 
tions and  restrictions  in  a  license  of  which 
he  had  notice  as  to  the  use  of  the  machine 
when  purchased  from  the  licensee.  Heaton 
Peninsular  Button-Fastener  Co.  v.  Eureka 
Specialty  Co.,  (C.  C.  A.  1896)  77  Fed.  Rep. 
289;  International  Pavement  Co.  v,  Richard- 
son, (1896)  75  Fed.  Rep.  590;  Edison  Phono- 
graph Co.  V,  Kaufmann,  (1001)  105  Fed. 
Rep.   960. 

Use  of  connected  articles.  —  The  sale  of  a 
patented  article  which  can  be  used  only  when 
connected  or  combined  with  another  patented 
invention  belonging  to  the  same  patentee 
will  imply  a  license  to  the  purchaser  to 
make  such  use  of  the  latter  invention.  Roose- 
velt V.  Western  Electric  Co.,  (1884)  20  Fed. 
Rep.  724;  Edison  Electric  Light  Co.  t?.  Penin- 
sular Light,  etc.,  Co.,  (C.  C.  A  1900)  101 
Fed.  Rep.  831,    (1899)    95  Fed.  Rep.  660. 

Export  rights  reserved.  —  A  patentee  may 
grant  a  right  to  make  and  sell  the  patented 
article  in  this  country,  reserving  to  himself 
the  exclusive  right  to  make  and  sell  for  ex- 
port. Dorsey  Revolving  Harvester  Rake  Co. 
V.  Bradley  Mfg.  Co.,  (1874)  12  Blatchf.  (U. 
S.)   202. 

Territorial  reservation  of  right  to  make.  — 
A  grant  of  an  exclusive  right  to  construct 
and  use  a  certain  number  of  patented  ma- 
chines within  certain  localities  is  not  in- 
consistent with  a  reservation  by  the  grantor 
of  the  right  to  construct  and  to  license  others 
to  construct  such  machines  within  such  ter- 
ritory, but  not  to  use  them  therein.  Wash- 
bum  V.  Gould,  (1844)  3  Story  (U.  S.) 
122. 

Covenants  against  infringement.  —  Ordi- 
narily there  is  in  a  license  no  implied  cove- 
nant for  quiet  enjoyment  or  agreement  on 
the  part  of  the  licensor  to  protect  the  licen- 
see from  infringement.  National  Rub- 
ber Co.  V,  Boston  Rubber-Shoe  Co.,  (1890) 
41  Fed.  Rep.  48;  Standard  Button  Fastening 
Co.  17.  Ellis,  (1893)   159  Mass.  448. 

A  licensor,  however,  may  expressly  cove- 
nant for  quiet  enjoyment  or  agree  to  protect 
the  licensee  from  infringement.  Foster  v. 
Goldschmidt,  (1884)  21  Fed.  Rep.  70;  Jack- 
son V.  Allen,  (1876)  120  Mass.  64;  Fom- 
crook  Mfg.  Co.,  v.  E.  T.  Barnum  Wire,  etc., 
Works,  (1886)  63  Mich.  195;  Baylis  r.  Bnl- 
lock  Electric  Mfg.  Co.,  (Supm.  Ct.  Spec.  T. 
1900)    32  Misc.    (N.  Y.)    218. 

The  licensee  may  bind  himself  to  assist  in 
suppressing  and  preventing  infringements. 
Washburn,  etc.,  MTfg.  Co.  v.  Southern  Wirt? 
Co.,    (1888)    37  Fed.  Rep.  428. 


Warranty  of  noninfringement.  —  An  agree- 
ment by  a  seller  of  an  article  ''to  protect 
the  sale  from  infringements  "  on  other  simi- 
lar articles  is  a  warranty  that  the  article 
sold  is  not  an  infringement.  Croninger  v. 
Paige,   (1880)   48  Wis.  229. 

6.  Operation  and  Effect, 

License  as  waiver  of  damages.  —  A  license 
is  a  mere  waiver  by  the  licensor  of  all  claims 
for  damages  for  what  would  otherwise  be  an 
infringement  bv  the  licensee.  Buss  r.  Put- 
ney,   (1859)    38   N.   H.  44. 

A  license  to  ons  having  notice  of  a  valid 
subsisting  prior  license  by  his  licensor  cov- 
ering the  same  rights  is  void  as  to  the  orig- 
inal licensee.  Dare  v.  Boylston,  (18S0)  6 
Fed.  Rep.  493. 

A  conditional  license  is  inoperative  until 
the  performance  of  the  conditions  by  the 
licensee.  Brooks  v.  Stolley,  (1845)  3  Mc- 
Lean  (U.  S.)   523. 

Effect  of  title.  — Title  in  the  thing  mann- 
factured  does  not  give  the  right  to  use  the 
patented  invention;  no  more  does  the  patent 
right  in  the  invention  give  title  in  the  thing 
made  in  violation  of  the  patent.  Belknap  r. 
Schild,    (1896)    161  U.  S.   10. 

Use  of  process  by  sale  of  machine.— The 
sale  of  a  patented  machine  by  the  inrentor 
does  not  carry  an  implied  license  to  use 
therewith  a  patented  process,  where  the  use 
of  the  machine  does  not  necessarily  inTohe 
the  use  of  the  process.  Lawther  v.  Hamil- 
ton,  (1887)    124  IT.  S.  1. 

Territorial  rights.  —  The  licensee  of  a  right 
to  use,  and  sell  to  others  for  use,  a  patented 
machine  within  certain  territory  may  sell 
the  product  of  such  machine  outside  of  such 
territory.  Simpson  v.  Wilson,  (1816)  4 
How.  (U.  S.)  709;  Boyd  v.  Brown,  (1843) 
3  McJ.ean   (U.  8.)  295. 

Use  as  infringement  of  another  patent— 
Generally  the  sale  of  a  patented  article  will 
not  imply  consent  by  the  vendor  to  use  such 
article  in  such  a  way  as  to  infringe  another 
patent  belonging  to  him.  Roosevelt  r.  West- 
ern Electric  Co.,   (1884)  20  Fed.  Rep.  724. 

A  licensee  while  remaining  such  is  estopped 
to  deny  tiie  validitv  of  the  license.  Piatt  r. 
Fire-Extinguisher  Mfg.  Co.,  (CCA  18W) 
59  Fed.  Rep.  897;  Magic  Ruffle  Co.  v.  Elm 
City  Co.,  (1875)  13  Blatchf.  (U.  S.)  151; 
Slemmer's   Appoal,    (1868)    58    Pa.   St,   155. 

License  declared  void.  —  Where  the  license 
has  been  declared  void  by  the  licensor,  the 
licensee  is  not  estopped  to  deny  the  validity 
of  the  patent.  Baltimore  Car-Wheel  Co.  f. 
North  Baltimore  Pass.  R.  Co.,  (1884)  21 
Fed.  Rep.  47;  Burr  v.  Duryee,  (1862)  2 
Fish.  Pat.  Cas.  275. 

Denial  of  right  to  royalties.  —  The  licensee 
as  such  is  estopped  to  deny  the  right  of  the 
licensor  to  royalties.  Baylis  v,  Bullock  Elec- 
tric Mfg.  Co.,  (Supm.  Ct.  Spec.  T.  1900)  32 
Misc.   (N.  Y.)   218. 

Estoppel  of  purchaser.  —  A  purchaser  from 
the  licensee  is  not  estopped  to  deny  the  valid- 
ity of  the  patent  where  sued  for  infringe 
inent.  Baltimore  Car-Wheel  Co.  17.  North 
Baltimore  Pass.  R.  Co.,  (1884)  21  Fed.  Rep. 
47. 
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6.  Duraiuniy    Expiration^   and   Reneioal, 

The  duration  of  a  license  may  be  expressly 
stipulated  in  the  contract.  Hodge  v.  Hudson 
River  R.  Co.,  (1868)  6*Blatchf.  (U.  S.)  85; 
Willcox,  etc.,  Sewing-Mach.  Co.  v.  Sherborne, 
(C.  C.  'A.  1901)  109  Fed.  Rep.  319;  Ford 
r.  Dyer,  (1898)  148  Mo.  528;  McKay  t;. 
Mace,  (1884)  23  Fed.  Rep.  76;  Denise  v. 
Swett,  (1894)  142  N.  Y.  602;  Johnson  r. 
Union  Switch,  etc.,  Co.,  (1890)  58  N.  Y. 
Super.  Ct.  59;  Gibb  v.  McCoy,  (1892)  65 
Hun   (N.  Y.)  619,  19  N.  Y.  Supp.  756. 

Duration  not  stipulated.  —  If  the  duration 
of  a  license  is  not  expressly  stipulated  the 
license  will  continue  until  the  expiration  of 
the  original  term  of  the  patent.  Birdsell  v. 
Shalid,  (1884)  112  U.  S.  485;  St  Paul  Plow 
Works  c.  Starling,  (1891)  140  U.  S.  184;  Edi- 
son Electric  Light  Co.  v.  Peninsular  Light, 
etc^  Co.,  (1899)  95  Fed.  Rep.  669. 

E^cpiration  of  license.  —  In  the  absence  of 
any  express  provision  as  to  the  duration  of 
a  license  it  expires  with  the  original  term  of 
the  patent.  Paper  Bag  Cases,  (1881)  105  U. 
S.  766;  Bloomer  r.  Stolley,  (1850)  5  McLean 
(U.  S.)  168;  Hodge  v.  Hudson  River  R.  Co., 
(1868)  6  Blatchf  (U.  S.)  85;  Mitchell  v. 
Hawley,  (1872)  16  Wall.  (U.  S.)  544;  Eng- 
land r.  Thompson,  (1869)  3  aiff.  (U.  S.)  271; 
Wood  r.  Michigan  Southern,  etc.,  R.  Co., 
(1868)  2  Biss.  (U.  S.)  62;  Wetherill  v.  Pas- 
saic Zinc  Co.,  (1872)  6  Fish.  Pat.  Cas.  50. 

Expiration  by  death  of  licensee.  —  A  mere 
personal  license  expires  with  the  death  of  the 
licensee  and  does  not  p€tss  to  his  personal 
representatives.  Oliver  t*.  Rumford  Chemi- 
cal Works,  (1883)  109  U.  S.  75;  Kraatz  v. 
Ticman,  (1897)  79  Fed.  Rep.  322;  Smith  v. 
Preston,  (1897)  170  111.  179. 

Thi  dissolution  of  a  corporation  having  an 
implied  license  to  use  an  invention  termi- 
nates the  license.  Hapgood  t*.  Hewitt,  (1886) 
119  U.  S.  226;  Thomson  v.  Citizens*  Nat. 
Bank.  (C.  C.  A.  1892)  53  Fed.  Rep.  250; 
Eustis  Mfg.  Co.  17.  Eustis,  (1893)  51  N.  J. 
£q.  565. 


A  license  given  to  a  partnership  is  not  de- 
termined by  the  wi'thdrawal  of  part  of 
the  members  of  the  firm,  but  may  be  con- 
tinued by  the  remaining  members.  Belding 
V.  Turner,  (1871)  8  Blatchf.  (U.  S.)  321,  3 
Fed.  Cas.  No.  1,243. 

License  terminated  upon  agreed  event. — 
Where  it  is  so  agreed,  the  rights  under  a 
license  granted  until  the  happening  of  a 
certain  event  will  revert  to  the  licensor  upon 
the  happening  of  such  event.  Havana  Press 
Drill  Co.  r.  Ashurst,  (1894)  148  111.  115. 

Where  a  license  is  mere  gratuity  and  the 
implied  conditions  of,  and  motives  for,  the 
gift  fail,  the  rights  thereunder  revert  to  the 
licensor.  Havana  Press  Drill  Co.  v.  Ashurst, 
(1894)  148  111.  115. 

Renewal  of  license.  —  Where  a  license  has 
expired  by  its  own  limitation  and  the  licensor 
gives  notice  that  it  is  terminated,  his  failure 
thereafter  to  prevent  the  use  of  the  patent 
by  the  licensee  is  not  a  renewal  of  the  license 
or  waiver  of  such  notice.  Denise  v.  Swett, 
(1894)  142  N.  Y.  602,  reversing  (1893)  68 
Hun  (N.  Y.)  188. 

V.  Evidence  of  Grant. 

Time  when  acknowledgment  taken.  —  This 
section  was  intended  to  declare  the  evi- 
dential effect  to  be  given  to  acknowledg- 
ments before  a  notary  after  a  given  date, 
without  special  reference,  however,  to  the  time 
when  the  acknowledgment  was  taken,  and  in 
the  absence  of  any*  specific  provision  that  it 
should  only  apply  to  acknowledgments  taken 
subsequently  to  the  date  the  Act  took  effect, 
it  should  not  be  limited  in  its  operation,  to 
acknowledgments  so  taken.  Lanyon  Zinc  Co. 
V.  Brown,  (C.  C.  A.  1902)   115  Fed.  Rep.  160. 

The  words  ''shall  be  acknowledged''  refer 
to  the  time  when  the  acknowledgment  is 
produced  in  evidence  rather  than  of  the  time 
when  it  is  taken,  and  if  it  shall  then  appear 
to  be  so  acknowledged  it  will  be  sufficient. 
De  Laval  Separator  O.  v.  Vermont  Farm 
Mach.  Co.,  (1901)   109  Fed.  Rep.  813. 


[17.  Kabxiho  Patented  Abticlss.] 

Sec.  4900.  {_Patented  articles  must  be  marked  as  such.']  It  shall  be  the 
duty  of  all  patentees,  and  their  assigns  and  legal  representatives,  and  of  all 
persons  making  or  vending  any  patented  article  for  or  under  them,  to  give 
sufficient  notice  to  the  public  that  the  same  is  patented ;  either  by  fixing  thereon 
the  word  "  patented,"  together  with  the  day  and  year  the  patent  was  granted ; 
or  when,  from  the  character  of  the  article,  this  cannot  bo  done,  by  fixing  to  it, 
or  to  the  package  wherein  one  or  more  of  them  is  inclosed,  a  label  containing  the 
like  notice ;  and  in  any  suit  for  infringement,  by  the  party  failing  so  to  mark, 
no  damages  shall  be  recovered  by  the  plaintiff,  except  on  proof  that  the  defend- 
ant was  duly  notified  of  the  infringement,  and  continued,  after  such  notice,  to 
make,  use,  or  vend  the  article  so  patented.      [B.  S.] 

Act  of  July  8. 1870,  ch.  230, 16  Stat.  L.  203.       lation,  designed  to  cover  the  whole  subject 

Scope  of  section.  —  The  provision  is  to  be       of  the  ricrhfs  and  remedies  of  inventors,  and 

read  as  a  part  of  the  compi'ehensive  legis-      as  applicable  to  all  suits  in  which  damages 
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are     recoverable.      New      York      Pharmical 
Asaoc,  V.  Tilden,  (1882)  14  Fed.  Rep.  740. 

These  proviaions  apply  as  against  the 
plaintiff  only,  "if  he  makes  or  sells  the 
article  patented."  U.  S.  Mitis  Co.  v.  Carne- 
gie Steel  Co.,  (1808)  89  Fed.  Rep.  206;  Camp- 
bell i;.  New  York,  (1897)  81  Fed.  Rep.  182, 

The  clear  meaning  of  this  section  is  that 
the  patentee  or  his  assignee,  if  he  makes  or 
sells  the  article  patented,  cannot  recover 
damages  against  infringers  of  the  patent, 
unless  he  has  given  notice  of  his  right, 
either  to  the  whole  public,  by  marking  his 
article  "  patented,"  or  to  the  particular  de- 
fendants, by  informing  them  of  his  patent 
and  of  their  infringement  of  it.  Dunlap  v. 
Schofleld,  (1894)  152  U.  S.  244;  Westinghouse 
Air  Brake  Co.  v.  New  York  Air  Brake  Co., 
(1901)   111  Fed.  Rep.- 741. 

Unused  patent.  —  This  section  has  no  ap- 
plication to  a  patent  which  has  Iain  abso- 
lutelv  dormant.  Ewart  Mfg.  Co.  v.  Baldwin 
Cycle-Chain  Co.,  (1898)  91  Fed.  Rep.  262. 

Process  patent.  —  Where  the  patent  in  suit 
is  exclusively  for  a  process  it  is  not  within 
either  the  letter  or  the  spirit  of  this  section. 
U.  S.  Mitis  Co.  V.  Carnegie  Steel  Co.,  (1898) 
89  Fed.  Rep.  206. 

Under  what  patent  mads.  —  The  word 
"  patented  "  stamped  upon  an  article  is  con- 
clusive evidence  that  it  was  made  under  the 
patent  referred  to.  Jones  f.  Vankirk,  (1865) 
2  Fish.  Pat.  Caa.  586,  13  Fed.  Cas.  No.  7,500. 

Stamping  packages.  —  AVhere  it  is  difficult 
to  stamp  articles  with  the  word  "  patented  *' 
by  reason  of  the  size  it  is  sufficient  that  the 
packages  in  which  they  are  shipped  are  so 
stamped  and  labeled,  and  also  the  invoices. 
Sessions  v.  Romadka,  (1884)  21  Fed.  Rep. 
124. 

Discretion  of  patentee.  —  If  the  article  is 
small  something  must  be  left  to  the  judgment 
of  the  patentee  as  to  whether  he  will  put 
the  mark  on  each  article  or  affix  a  label  to 
the  packages  in  which  the  articles  are  shipped 
and  sold.  Sessions  v,  Romadka,  (1892)  145 
U.  S.  49. 

Presumption  of  proper  mark.  —  It  will  be 
ordinarily  presumed  in  a  suit  for  infringe- 
ment that  the  required  mark  was  properly  at- 
tached to  the  article.  Schofleld  v.  Dunlop, 
( 1890)  42  Fed.  Rep.  324. 

When  notice  is  necessary.  —  Notice  of  in- 
fringement is  necessary  only  when  the  mark 
is  not  attached  as  required  by  the  above  stat- 
ute, and  without  either  such  mark  or  such 
notice  an  infringer  is  innocent.  Providence 
Rubber  Co.  v.  Goodyear,  (1869)  9  Wall.  (U. 
S.)  788;  Schofield  v.  Dunlop,  (1890)  42  Fed. 
Rpp.  323:  Goodvear  v.  Allyn,  (1868)  6 
Blatchf.  (IT.  S.)  3^3;  Allen  r.  Deacon,  (1884) 
10  Sawy.  (U.  S.)  210. 

Nominal  damages  without  notice.  —  Where 
a  patented  article  is  not  marked  in  accord- 
ance with  this  section  and  there  is  no  satis- 
factory proof  that  the  defendant  was  duly 
notified  of  the  infringement,  and  continued 
after  such  notice  lo  infringe,  only  nominal 
damages  can  ho  rocovered  for  the  infringe- 
ment. B.  B.  Hill  Mfg.  Co.  t\  Stewart,  (1902) 
110  Fed.  Rep.  1)27. 

Notice  by  trade  circular.  —  A  trade  circu- 
lar issued  in  good  faith  by  the  owner  of  a  pat- 


ent, stating  the  validity  of  his  patent  asd 
warning  the  dealers  against  buying  infring- 
mg  articles  sold  by  another,  and  threatening 
suit  for  violations  of  his  patent,  will  not 
be  restrained  by  a  court  of  equity,  except  to 
prevent  fraud  or  falsehood,  as  he  is  acting 
within  his  rights  and  is  practically  giving 
notice  as  required  by  this  section.  Adriance 
V,  National  Harrow  Co.,  (1901)  HI  Fed. 
Rep.  637. 

Sufficient  notice.  —  As  the  sufficient  notice 
prescribed  includes  a  specification  of  the 
time  when  the  patent  was  granted,  any  notice, 
verbal  or  written,  that  includes  this  infor- 
mation will  suffice.  New  York  Pharmical 
Assoc.  V,  Tilden,   (1882)  14  Fed.  Rep.  740. 

Effect  of  cost  of  marking. — The  fact  that 
the  stamping  of  a  patented  article  with  the 
word  "  patented  "  would  so  increase  the  eoet 
that  no  profit  could  be  made  out  of  the  pat- 
ent is  not  sufficient  to  avoid  the  requirementi 
of  this  section.  The  character  of  the  article 
is  the  only  ground  for  omitting  to  fix  the 
mark  upon  the  article  itself.  Smith  r.  Wal- 
ton, (1893)  56  Fed.  Rep.  499;  Putnam  f. 
Sudhoff,  (1874)  1  B.  &  A.  Pat.  Cas.  198,  20 
Fed.  Cas.  No.  11,483. 

Infringements  before  and  after  notice.  •;- 
When  a  patented  article  is  not  inarked  in 
accordance  with  this  section  recovery  shall 
not  be  had  upon  infringements  oocorring 
while  the  infringer  is  ignorant  of  the  patent 
under  the  conditions  stated  in  the  statute, 
but  shall  be  limited  to  the  infringement! 
arising  after  notice.  Allen  v.  Deacon,  (18S4) 
21  Fed.  Rep.  122. 

Infringer's  knowledge  of  patent.— If  the 
article  is  marked  as  required  by  the  aboTe 
statute  an  infringer  is  liable  although  be 
had  no  knowledge  of  the  existence  of  the 
latters  patent.  Hogg  v.  Gimbel,  (1899)  M 
led.  Rep.  518. 

Presumption  of  knowledge.  —  But  when  the 
infringer  has  copied  the  design  his  knowledge 
of  the  patent  will  be  presumed,  unless  it  is 
shown  that  no  notice  of  the  patent  was  at- 
tached to  the  article.  Schofield  v,  Dimlop,  j 
(1890)  42  Fed.  Rep.  323;  Smith  r.  Stewart, 
( 1893)  55  Fed.  Rep.  481. 

The  plaintiff  must  allege  and  prove  affinn- 
atively  the  marking  of  the  article  or  the 
notice  to  the  infringers  required  by  this  lec- 
tion  in  order  to  obtain  damages  or  the  pes- 
olty  fixed  by  the  Act  of  Feb,  4,  1887.  Dunlop 
1?.  Schofield,  (1894)  152  U.  S.  244,  revernus 
(1890)  42  Fed.  Rep.  323;  Pairpoint  Mfg.  Co. 
V:  Eldridge  Co.,  (1896)  71  Fed.  Rep.  307; 
National  Co.  v.  Belcher,  (1895)  68  Fed.  Bep. 
665. 

If  a  plaintiff  neglects  to  prove  that  hii 
patented  article  was  stamped,  or  that  be  gare 
to  the  infringer  the  notice  required  by  this 
section,  a  jury  cannot  award  him  more  thaa 
nominal  damages.  McComb  v.  Brodie,  (1S71} 
1  Woods  (U.  S.)  153,  15  Fed.  Cas.  Ko.  8J08. 

Averment  of  want  of  knowledge. — The  de- 
fendant who  relies  upon  a  want  of  knowled^ 
on  his  part  of  the  actual  existence  of  the 
patent  should  aver  the  same  in  his  answer, 
that  the  plaintiff  may  be  duly  advised  of  tbe 
defense.  Providence  Rubber  Co.  r.  Goodyear, 
(1869)  9  Wall.   (U.  S.)   788:  Alien  r.  Dea- 
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con,  (1884)  10  Sawy.  (U.  S.)  210,  21  Fed. 
Rep.  122;  Sessions  v.  Romadka,  (1892)  145 
U.  S.  29. 

Defens3  of  no  all3gation  of  compliance  with 
section.  —  In  an  action  for  an  alleged  in- 
fringement where  the  bill  fails  to  allege  that 
the  patented  articles  were  marked  as  pro- 
vided by  this  section  and  R.  S.  4933,  and  the 
answer  makes  no  denial  of  that  fact,  this  de- 
fense is  still  open  to  the  defendant  with  re- 
spect to  both  damages  and  penalties  and  an 
accounting  for  profits.  Lowell  Mfg.  Co.  v. 
liogg,   (1895)   70  Fed.  Rep.  787. 

Liability  of  seller.  —  The  public  notice  by 
marking,  under  this  section  gives  no  infor- 
mation whatever  to  a  seller  of  an  infringe- 
ment committed  by  the  manufacturer,  and 
that  section  has  no  such  purpose.  Gimbel 
V.  Hogg,  (C.  C.  A.  1899)  97  Fed.  Rep.  791. 

One  who  sells  an  article  containing  such 


-  infringing  design  is  not  liable  unless  ITe 
knows  that  he  is  infringing,  and  such  knowl- 
edge cannot  be  presumed  from  the  notice 
given  to  the  public  by  the  patentee's  compli- 
ance with  section  4900  of  the  Revised  Stat- 
utes. Hogg  V.  Gimbel,  (1899)  94  Fed.  Rep. 
518. 

Nominal  damages  for  infringement.  —  Fail- 
ure to  affix  the  required  mark  will  not  pre- 
vent recovery  of  nominal  damages  for  in- 
fringement. McComb  V,  Brodie,  (1871)  1 
Woods   (U.  S.)    163,  16  Fed.  Gas.  No.  8,708. 

Right  to  injimction.  —  This  statute  only 
takes  away  the  right  of  a  plaintiff  to  recover 
damages,  and  does  not  affect  the  right  to  an 
injunction.  New  York  Pharmical  Assoc.  V, 
Tilden,  (1882)  14  Fed.  Rep.  740;  Horn  v, 
Bergner,  (1896)  68  Fed.  Rep.  428;  (Joodyear 
V.  Allyn,  (1868)  6  Blatchf.  (U.  S.)  33,  10 
Fed.  Gas.  No.  5,556. 


Sec.  4901.  [Penalty  for  falsely  marking  or  labeling  articles  as  patented.'] 
Every  person  who,  in  any  maiinery  marks  upon  anything  made,  used,  or  sold 
by  him  for  which  he  has  not  obtained  a  patent,  the  name  or  any  imitation  of 
the  name  of  any  person  who  has  obtained  a  patent  therefor,  without  the  con- 
sent of  such  patentee,  or  his  assigns  or  legal  representatives ;  or 

Who,  in  any  manner,  marks  upon  or  afiixes  to  any  such  patented  article  the 
word  "  patent "  or  "  patentee,"  or  the  words  "  letters-patent,"  or  any  word  of 
like  import,  with  intent  to  imitate  or  counterfeit  the  mark  or  device  of  the 
patentee,  without  having  the  license  or  consent  of  such  patentee  or  his  assigns 
or  legal  representatives;  or 

Who,  in  any  manner,  marks  upon  or  afiixes  to  any  unpatented  article  the 
word  "  patent,"  or  any  word  importing  that  the  same  is  patented,  for  the  pur- 
pose of  deceiving  the  public,  shall  be  liable,  for  every  such  offense,  to  a  penalty 
of  not  less  than  one  hundred  dollars,  with  costs ;  one-half  of  said  penalty  to  the 
person  who  shall  sue  for  the  same,  and  the  other  to  the  use  of  the  United  States, 
to  be  recovered  by  suit  in  any  district  court  of  the  United  States  within  whose 
jurisdiction  such  offense  may  have  been  committed.      [iZ.  /S.] 


Act  of  July  8. 1870,  eh.  230,  16  Stat.  L.  203: 

Intent  of  section.  —  The  first  two  clauses 
of  this  section  are  evidently  intended  to  pro- 
tect the  patentee  of  a  patented  article  against 
the  fraudulent  use  of  his  name  or  device 
upon  a  spurious  article,  and  the  third  clause 
is  intended  to  protect  the  public  against  the 
fraudulent  use  of  the  word  "  patent."  Oli- 
phant  t\  Salem  Flouring  Mills  Co.,  (1878)  3 
B.  &  A.  Pat  Gas.  256,  18  Fed.  Gas.  No. 
10,486. 

Scope  of  section.  —  The  prohibition  of 
marking  articles  not  patented  as  patented, 
with  penalty,  is  limited  to  "  the  purpose  of 
deceiving  the  public."  It  does  not  provide 
for  invalidating  the  patent  by  the  marking. 
Dade  r.  Boorum,  (1903)   121  Fed.  Rep.  135. 

This  83ction  must  he  construed  with  R.  S. 
sec.  4900,  and  the  penalty  provided  by  this 
section  may  not  be  recovered  where  the 
articles  are  not  marked  as  required  by  that 
section;  nor  is  the  marking  of  the  case  or 
package  containing  patented  articles  suffi- 
cient to  entitle  the  patentee  to  recover  the 
penjilty  prescribed  herein  where  the  articles 
themselves  are  capable  of  being  marked. 
Smith  r.  Walton,   (1892)  51  Fed.  Rep.  17. 


"The  patentee"  referred  to  in  clause  two 
can  be  none  other  than  the  patentee  of  "  such 
patented  article,"  so  that  not  only  its  plain 
and  natural  meaning,  but  the  necessary 
meaning  of  the  language  of  the  statute,  is 
restricted  to  the  article  claimed  in  the  patent 
of  the  patentee  whose  mark  is  counterfeited. 
French  v.  Foley,  (1882)  11  Fed.  Rep.  801; 
Lewis  V.  Hitchcock,  (1882)  10  Fed.  Rep.  4; 
U.  S.  V.  Taylor,  (1880)  3  Fed.  Rep.  663. 

If,  upon  a  patented  article,  a  stamp  is  put 
not  of  the  patentee  of  that  article,  but  of 
some  other  patentee  who  never  pat^ted  the 
article  so  stamped  and  n^ver  claimed  it  as 
his,  such  a  case  is  not  within  the  second  sub- 
division. French  ©.  Foley,  (1882)  11  Fed. 
Rep.  801. 

Violation  of  first  two  clauses. —^  Where  a 
machine  is  marked  "  patented  "  if  it  does  not 
contain  the  improvements  set  forth  and 
claimed  in  the  letters  patent  as  marked  upon 
it,  the  case  does  not  come  under  the  first  two 
clauses  of  this  section.  Russell  17.  Newark 
Mach.  Go.    (1893)    55  Fed.  Rep.  297. 

Truth  of  label.  — The  fact  that  the  label 
was  untrue  does  not  preclude  a  defendant 
from  showing  that  he  had  adequate  reason  to 
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believe  that  it  was  true,  and  that  he  had 
taken  competent  and  authoritative  advice 
upon  the  subject.  Lawrence  v.  Holmes, 
(1891)    45  Fed.  Rep.  357. 

Necessity  of  patentee's  mark.  —  A  pat- 
entee who  has  not  stamped  his  product  as 
required  by  section  4900,  although  for  the 
reason  that  the  cost  of  stamping  would  de- 
stroy his  profits,  cannot  bring  an  action  for 
infringement  under  section  4901.  Smith  v, 
Walton,   (1892)    51  Fed.  Rep.  17. 

Articles  not  patented.  —  Apart  from  pat- 
ents any  one  may  make  anything  in  any  form 
and  may  copy  with  exactness  that  which  an- 
other has  produced,  without  inflicting  any 
legal  injury  unless  he  attributes  to  that 
which  he  has  made  a  false  origin  by  claim- 
ing it  to  be  the  manufacture  of  another  per- 
son. Fairbanks  v.'  Jacobus,  (1877)  14 
Blatchf.    (U.  S.)   337,  8  Fed.  Cas.  No.  4,608. 

"Patent  applied  for."  —  After  an  applica- 
tion is  filed  for  a  patent  the  article  may  be 
stamped  "  patent  applied  for."  Schwebel  v, 
Bothe,   (1889)   40  Fed.  Rep.  478. 

Surplusage  of  marks.  —  Wherd  an  article 
is  marked  "  patented "  and  also  stamped 
"  patent  applied  for "  the  former  mark  will 
be  treated  as  mere  surplusage  in  the  absence 
of  any  intent  to  deceive  the  public,  where 
it  was  there  placed  under  the  advice  of  coun- 
sel and  by  a  misunderstanding  of  the  law. 
A.  B.  Dick  Co.  v.  Fuerth,  (1893)  57  Fed. 
Rep.  834. 

Patent  allowed  but  not  issued.  —  The  word 
"  patented "  may  be  affixed  when  a  patent 
has  been  allowed  but  not  issued.  Lauferty 
t?.  Wheeler,   (1882)    11  Daly  (N.  Y.)   194. 

Intent  to  secure  patent  later.  —  The  offense 
is  not  excused  by  an  intention  to  secure  a 
patent  later  on  if  it  was  intended  to  deceive 
the  public.  Nichols  v.  Newell,  (1853)  1 
Fish.  Pat.  Cas.  647,  18  Fed.  Cas.  No.  10,245; 
Stephens  v.  Caldwell,  22  Fed.  Cas.  No. 
13,367;  Walker  v,  Hawxhurst,  (1867)  5 
Blatchf.  (U.S.)  494,  29  Fed.  Cas.  No.  17,071. 

Expired  patents.  —  The  manufacturer  of  an 
article  which  has  been  patented  can  affix 
upon  such  article  the  word  "  patented "  or 
any  other  word  of  similar  import  after  the 
patent  has  expired.  Such  an  article  does  not 
come  within  the  meaning  of  the  above  stat- 
ute. Wilson  t?.  Singer  Mfg.  Co.,  (1882)  12 
Fed.  Rep.  57,  afprming  (1879)  9  Biss.  (U. 
S.)    173,  30  Fed.  Cas.  No.  17,836. 

Where  a  patent  on  an  article  has  ex- 
pired no  action  will  lie  for  the  penalty 
under  this  section  for  the  copying  of  the 
name  of  such  an  article,  where  there  is  no 
pretense  or  intention  to  claim  that  it  was 
manufactured  by  tlie  holder  of  the  expired 
patent.  Fairbanks  v.  Jacobus,  (1877)  14 
Blatchf.   (U.  S.)   337,  8  Fed.  Cas.  No.  4,608. 

Nonpatentable  articles.  —  The  penalty  is 
incurred  by  marking  an  unpatented  article 
with  the  word  "  patent "  whether  the  same 
is  patentable  or  not.  Oliphant  t\  Salem 
Flouring  Mills  Co.,  (1878)  3  B.  &  A.  Pat. 
Cas.  256,  18  Fed.  Cas.  No.  10,486. 

In  U.  S.  v.  Morris,  (1866)  2  Bond  (U. 
S.)  23,  26  Fed.  Cas.  No.  15,814,  Mr.  Justice 
Leavitt  expressed  the  opinion  that  this  stat- 
ute did  not  apply  to  nonpatentable  articles. 


The  possibility  of  deceiving  the  public 
must  exist,  therefore  the  article  marked  mu?t 
be  one  which  appears  to  be  lawfully  patent- 
able, Oliphant  v.  Salem  Flouring  Mills  Co« 
(1878)  5  Sawy.  (U.  S.)  128,  18  Fed.  Vii. 
No.  10,486;  U.  S.  v.  Morris.  (1866)  3  Fish. 
Pat.  Cas.  72,  26  Fed.  Cas.  X  ..  I.5.S14;  Winiw 
V.  Snow,   (1884)   19  Fed.  Ilrp.  507. 

Intent  to  deceive.  —  The  marking  must 
have  been  done  with  the  intent  to  deceive  the 
public  and  consequently  with  knowledge  of 
the  falsity  of  the  claim.  Nichols  r.  Newell 
(1853)  1  Fish.  Pat.  Cas,  647,  18  Fed.  Cas. 
No.  10,245;  Stephens  v.  Caldwell,  22  Fed. 
Cas.  No.  13,367;  Walker  r.  Hawxhurst, 
(1867)  5  Blatchf.  (U.  S.)  494,  29  Fed.  Cas. 
No.  17,071;  Hotchkiss  v.  Samuel  Cupples 
Wooden- Ware  Co.,  (1891)  53  Fed.  Rep. 
1,018;  Lawrence  v.  Holmes,  (1891)  45  Fed. 
Rep.  357. 

Presumed  intention  to  deceive.  —  If  a  per- 
son marks  an  unpatented  article  with  the 
word  "  patent "  the  presumption  is,  until 
the  contrary  appears,  that  the  mark  vu 
placed  on  the  article  with  the  intention  to 
deceive.  Oliphant  v.  Salem  Flouring  Milli 
Co.,  (1878)  3  B.  &  A.  Pat.  Cas.  266,  18  Fed. 
Cas.  No.   10,486. 

Marking  article  not  sold.  —  Marking  an  ar- 
ticle with  intent  to  deceive  is  an  offense 
although  the  article  be  not  sold,  but  the 
selling  of  an  article  innocently  marked  is  not 
an  offense.  Nichols  v,  Newell,  (1853)  1 
Fish.  Pat.  Cas.  647,  18  Fed.  Cas.  No.  10,245. 

Nature  of  action.  —  This  is  a  qui  tarn  ac- 
tion, Winne  v.  Snow,  (1884)  19  Fed.  Rep, 
507;  Pentlarge  v.  Kirby,  (1884)  19  Fed.  Rep. 
601. 

Actions  under  this  section  and  eection 
4965  are  penal  actions  and  the  defendants, 
therefore,  cannot  be  required  to  furnish  evi- 
dence against  themselves.  Newgold  v.  Ameri* 
can  Electrical  Novelty,  etc.,  Co.,  (1901)  108 
Fed.  Rep.  341. 

Interest  of  plaintiff.  —  It  is  not  necessary 
that  the  plaintiff  have  a  special  interest  in 
the  subject  or  have  sustained  any  actual  in- 
jury, as  the  action  herein  provided  for  may 
be  brought  by  any  person  who  pleases  to 
sue.  Pentlarge  t?.  Kirby,  (1884)  19  Fed. 
Rep.  501;  Winne  v.  Snow,  (1884)  19  Fed. 
Rep.  507. 

One-half  of  any  recovery  in  any  such  suits 
may  go  to  whomsoever  it  may  please  to  sue, 
though  the  plaintiff  have  no  special  interest 
in  the  subject,  and  may  not  have  sustained 
an  actual  injury.  Pentlarge  v.  Kitby, 
(1884)    19  Fed.  Rep.  501. 

Any  natural  person  is  here  meant  in  ac- 
cordance with  the  general  rule  that  qui  iam 
actions  of  this  sort  cannot  be  brought  by  a 
corporation.  U.  S.  v.  Morris,  (1866)  2 
Bond  (U.  S.)  27. 

In  name  of  informer.  —  The  suit  must  be 
brought  in  the  name  of  the  informer  and 
not  of  the  United  States.  Oliphant  r.  Salem 
Flouring  Mills  Co..  (1878)  5  Sawy.  (U.  S.) 
128,  18  Fed.  Cas.  No.  10,486;  U.  S.  v.  Morris, 
(1866)  2  Bond  (U.  S.)  23,  26  Fed,  Cas.  Na 
15,814. 

Misjoinder  of  parties  plaintiff.  —  A  suit  un- 
der this  section  is  a  qui  tam  action  to  reoovef 
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a  penalty,  and  it  is  not  a  misjoinder  of  par- 
ties plaintiff  where  the  plaintiff  states  that 
he  sues  for  himself  as  well  as  for  the  United 
States.  Winne  v.  Snow,  (1884)  19  Fed. 
Bep.  607. 

Liability   of   corporation.  —  A   corporation 

may    be   held    liable    for    violations   of   this 

statute    committed    by    its    superintendent. 

Tompkins  v.  Butterfield,  (1885)  25  Fed.  Rep. 

'566. 

Citizenship  of  parties.  —  In  actions  based 
upon  this  statute  the  citizenship  of  the  par- 
ties is  immaterial.  Winne  v.  Snow,  (1884) 
19  Fed.  Rep.  607. 

Where  bronght.  —  An  action  under  this  sec- 
tion must  be  brought  in  the  District  Court 
for  the  district  in  which  the  stamping  or 
marking  was  actually  done.  Winne  v.  Snow, 
(1884)  19  Fed.  Rep.  507;  Pentlarge  t;.  Kirby, 
(1884)    19  Fed.  Rep.  501. 

The  particular  specification  of  the  district 
wherein  the  remedy  is  to  be  pursued  must 
be  interpreted  as  a  limitation  confining  the 
plaintiff  to  the  district  where  the  offense  is 
committed,  and  the  fact  that  articles  marked 
in  violation  of  this  section  are  taken  into 
another  district,  although  with  intent  there 
to  defraud,  does  not  give  a  right  of  action 
there.  Pentlarge  i?.  Kirby,  (1884)  19  Fed. 
Rep.  601. 

within  five  years.  —  The  marking  must 
have  been  done  within  five  years  of  the  time 
when  suit  is  brought.  Hotchkiss  v.  Samuel 
Cupples  Wooden- Ware  Co.,  (1891)  53  Fed. 
Rep.  1018. 

The  sufficiency  of  the  declaration  or  com- 
plaint is  to  be  determined  according  to  the 
rules  which  apply  to  civil  actions,  and  ac- 
cording to  the  practice  of  the  states  in 
similar  actions  at  common  law,  and  not  ac- 
cording to  the  analogies  of  criminal  pro- 
cedure. Fish  V.  Manning,  (1887)  31  Fed. 
Rep.  340. 

Statute  must  be  pleaded.  —  In  an  action 
for  a  penalty  under  this  section,  the  statute 
imposing  it,  and  the  section  thereof,  must  be 
pleaded  with  certainty,  and  it  is  improper  to 
refer  to  different  statutes  without  specifying 
which  is  relied  on.  Fish  v.  Manning,  ( 1887 ) 
31  Fed.  Rep.  340. 

Averment  of  act  against  statute.  —  As  an 
action  for  a  penalty  is  founded  on  the  statute 
only,  the  complaint  must  aver  the  act  to  be 
contra  formam  atatuti.  Parker  v.  Haworth, 
(1848)  4  McLean  (U.  S.)  370.  18  Fed.  Cas. 
No.  10,738. 

Denial  of  statutory  exceptions.  —  All  the 
conditions  or  qualifications  which  the  statute 
itself  makes  exceptions  in  constituting  the 
offense  should  be  negatived  by  the  pleader. 
Fish  V.  Manning,  (1887)  31  Fed.  Rep.  340. 

Averment  of  deceit.  —  An  averment  in  a 
complaint  that  sales  were  made  for  the  pur- 
pose of  deceiving  the  public  is  not  pertinent 
to  a  cause  founded  upon  the  stamping  of 
patented  articles,  but  it  is  pertinent  only 
where  the  stamping  is  upon  unpatented 
articles.  This  objection,  however,  is  not 
available  upon  demurrer.  Fish  i;.  Manning, 
(1887)    31  Fed.  Rep.  340. 

Allegation  of  date  of  offense.  —  It  is  not 
that    the    exact    date    when    the 


offense  was  committed  should  be  alleged.  In 
or  about  a  certain  time  is  suflficient.  Fish  v. 
Manning,  (1887)  31  Fed.  Rep.  340. 

Allegation  of  definite  patents.  —  Where  the 
only  allegation  in  the  complaint  is  that  cer- 
tain marked  machines  are  not  covered  by  cer- 
tain dated  and  numbered  patents  or  any  other 
patent  of  that  same  date,  this  is  a  specific 
and  limited  allegation  and  cannot  be  ex- 
panded into  a  general  allegation  that  the 
machines  were  unpatented  so  as  to  bring  the 
case  within  the  provisions  of  the  third  clause 
of  this  section.  Russell  v.  Newark  Mach.  Co., 
(1893)  55  Fed.  Rep.  297. 

Proof  of  patentability.  —  In  an  action  un- 
der this  section  the  plaintiff  is  not  called  upon 
to  allege  or  prove  that  the  articles  stamped 
were  capable  of  being  patented.  Oliphant  v. 
Salem  Flouring  Mills  Co.,  (1878)  5  Sawy.  (U. 
S.)  128;  Winne  v.  Snow,  (1884)  19  Fed.  Rep. 
507.  Contra,  U.  S.  v.  Morris,  (1866)  2  Bond 
(U.  S.)  23,  26  Fed.  Cas.  No.  16,814. 

Averment  of  special  damage.  —  Any  in- 
former is  entitled  to  the  same  recovery  as 
any  other  person  specially  injured.  There- 
fore, matter  set  up  in  the  complaint  as  spe- 
cial damage  to  the  plaintiff  is  unnecessary 
and  irrelevant;  but  where  this  special  matter 
is  not  plainly  stated  as  a  separate  cause  of 
action  and  no  relief  is  prayed  for  in  reference 
to  it  as  irrelevant  matter,  it  may  be  stricken 
out  on  motion  under  the  New  York  Code  of 
Procedure,  but  it  cannot  be  objected  to  by  a 
demurrer.  Winnie  t?.  Snow,  19  Fed.  Rep. 
607. 

Demurrable  complaint.  —  A  complaint  in 
an  action  under  this  statute  for  stamping  the 
word  "  patented  "  on  a  patented  article  with- 
out authority  is  demurrable  where  it  shows 
that  the  original  articles  manufactured  by 
the  plaintiff  were  not  so  marked  as  required 
by  section  4900.  Smith  v,  Walton,  (1893)  56 
Fed.  Rep.  499. 

The  iJlegations  and  proof  must  correspond. 
Hawley  v.  Bagley,  11  Fed.  Cas.  No.  6,248. 

Nonmarking  as  defense  to  infringement. — 
This  section  does  not  apply  to  actions  for  in- 
fringement, and  in  such  a  suit  a  defendant 
cannot  avail  himself  of  the  defense  that  he 
has  not  marked  or  labeled  the  infringing  ma- 
chines as  patented,  and  especially  so  when  no 
such  defense  is  set  up  in  the  answer.  Her- 
ring 17.  Gage,  (1878)  16  Blatchf.  (U.  S.)  124, 
12  Fed.  Cas.  No.  6,422. 

The  penalty  of  "  not  less  than  one  hundred 
dollars"  is  a  penalty  of  not  more  than  one 
hundred  dollars.  Stimpson  v.  Pond,  (1855)  2 
Curt.  (U.  S.)  502,  23  Fed.  Cas.  No.  13,455. 

Penalty  for  each  article  marked.  —  The 
penalty  is  not  recoverable  for  each  article 
marked,  but  where  so  marked  upon  one  day 
as  one  continuous  act,  it  constitutes  but  one 
offense.  Hotchkiss  v.  Samuel  Cupples 
Wooden-Ware  Co.,  (1891)  53  Fed.  Rep.  1018; 
Hoyt  V.  Computing  Scale  Co.,  (1899)  96  Fed. 
Rep.  250. 

An  injunction  will  be  issued  for  the  stamp- 
ing or  marking  articles  contrary  to  the  slat- 
ute  without  examination  of  the  question  of 
the  validity  of  the  patent  involved.  Wash- 
burn, etc,  Mfg.  Co.  17.  Haish,  (1879)  G  Biss. 
(U.  S.)  141. 
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[T.  Suits  fob  iHFBiHeEMSirT.] 

Sec.  4919.  ISuits  for  infringement ;  damages.']  Damages  for  the  infringe- 
ment of  any  patent  may  be  recovered  by  action  on  the  case,  in  the  name  of  the 
party  interested,  either  as  patentee,  assignee,  or  grantee.  And  whenever  iii 
any  such  action  a  verdict  is  rendered  for  the  plaintiff,  the  court  may  enter 
judgment  thereon  for  any  sum  above  the  amount  found  by  the  verdict  as  the 
actual  damages  sustained,  according  to  the  circumstances  of  the  case,  not  ex- 
ceeding tliree  times  the  amount  of  such  verdict,  together  with  the  costs.     [5.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  207. 


NOTES   ON   R.    S.    SEC.    4919. 

I.  Who  May  Sue  for  Infringement^  p.  552. 
II.  Who  Liable  for  Infringement^  p.  567. 

III.  Joining  or  Splitting  Causes  of  Action,  p.  580. 

IV.  Pleading,  p.   560. 
V.  Recovery,  p.   661. 


I.  Who   Mat   Sue   fob   Infbinoement. 

Party  in  interest.  —  A  suit  for  infringe- 
ment whether  at  law  or  in  equity  must  be 
brought  by  the  party  in  interest  in  his  own 
name.  Goldsmith  v.  American  Paper  Collar 
Co.,  (1880)  2  Fed.  Rep.  239;  Lorillard  V. 
Standard  Oil  Co.,   (1880)  2  Fed.  Rep.  902. 

Interest  of  plaintiff  at  law.  —  In  an  action 
at  law  the  plaintiff  need  not  own  nor  have 
any  interest  in  a  patent  at  the  time  of  the 
bringing  of  an  action  for  an  infringement, 
if  he  were  sufficiently  interested  in  the  patent 
when  the  infringement  was  committed.  Spring 
V,  Domestic  Sewing-Mach.  Co.,  (1882)  13 
Fed.  Rep.  446;  Moore  v.  Marsh,  (1868)  7 
Wall.  (U.  S.)  515. 

Interest  of  complainant  in  equity.  —  In  a 
suit  in  equity  for  an  injunction  the  com- 
plainant must  be  interested  in  the  patent  or 
in  the  prevention  of  infringement  thereof 
at  the  time  when  the  action  is  brought.  Wa- 
terman V.  Mackenzie,  (1886)  29  Fed.  Rep. 
316;  Lettelier  v.  Mann,  (1897)  79  Fed.  Rep. 
81. 

The  party  in  interest  cannot  delegate  the 
right  to  another  person  to  bring  the  suit  in 
the  name  of  such  other  person  when  the  suit 
is  not  for  the  benefit  in  any  way  of  such 
person.  (loUlsTnith  r.  American  Paper  Collar 
Co.,   (1880)   2  Fed.  Rep.  239. 

A  party  disclaiming  all  interest  in  a  pat- 
ent, or  in  a  decree  rendered  for  the  infringe- 
ment thereof,  need  not  be  made  a  party  com- 
plainant. Graham  v,  Geneva  Lake  Crawford 
Mfg.  Co.,    (1880)    11  Fed.  Rep.  138. 

Suit  by  married  woman.  —  A  suit  for  an 
infrinrromont  of  a  patent  owned  by  a  mar- 
ried woman  may  be  brought  in  the  United 
States  Circuit  Court  for  the  southern  district 
of  New  York  in  the  married  woman's  own 
name  and  without  joinincf  her  husband  as  a 
party.  By  the  laws  of  New  York  legal  title 
to  a  patent  is  in  a  married  woman  and  she 
may  maintain  any  such  suit  in  her  own  name. 


Lorillard  t?.  SUndard  Oil  Co.,  (1880)  2  Fed. 
Rep.  902. 

Several  parties  in  interest.  —  Where  there 
are  several  parties  in  interest  they  shonld 
all  be  made  parties  to  a  suit  in  equity  for 
infringement.  Dick  v.  Struthers,  (1885)  25 
Fed.  Rep.  103;  Hewitt  r.  Pennsylvania  Sted 
Co.,  (1885)  24  Fed.  Rep.  369. 

Parties  interested  not  all  included  in  suit 
in  equity.  —  Since  a  court  of  equity  csonot 
acquire  jurisdiction  until  all  of  the  parties 
in  interest  are  made  parties  to  the  bill  for 
infringement  where  the  patent  has  expiioi 
before  they  were  so  made  parties,  the  bill  will 
be  dismissed  for  want  of  jurisdiction.  Hewitt 
r.  Pennsylvania  Steel  Co.,  (1886)  24  Fed. 
Rep.  367. 

Necessary  parties  are  those  liaTing  title.  " 
In  a  bill  in  equity  for  the  infringement  of  a 
patent  all  persons  who  have  a  title  in  the  pit* 
ent  are  necessary  parties  either  as  pUiB- 
tiffs  or  defendants.  Those  whose  titles  tre 
not  disputed  are  proper  plaintiffs,  while  those 
whose  titles  are  disputed  or  questioned  shoold 
be  made  defendants.  Edgarton  v.  Bred, 
(1879)  5  6.  &  A.  Pat.  Cas.  42,  8  Fed.  Cts. 
No.  4,279. 

Dispute  as  to  title  of  complainants.  — An 
objection  to  the  misjoinder  as  parties  com- 
plainant of  persons  whose  title  is  disputed 
and  whose  interest  in  the  patent  is  a  matter 
of  doubt  will  not  be  sustained.  Graham  f. 
Geneva  Lake  Crawford  Mfg.  Ck>.,  (1880)  11 
Fed.  Rep.  138. 

Complainants  to  snit  by  joint  stock  com- 
pany.  —  A  suit  in  equity  for  the  infringe- 
ment of  a  patent  held  by  a  joint  stock  asso- 
ciatioa  may  be  brought  in  the  name  of  those 
who  represent  the  rights  and  interests  of  the 
whole  without  joining  all  who  may  have  to 
interest  in  the  assignment  of  the  patent  held 
by  them.  Bryan  v.  Stevens,  (1841)  4  Fei 
Cas.  No.  2.066a. 

Effect  of  assignment  of  interests  in  patent 
—  A  party  is  entitled  to  maintain  an  actioo 
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at  law  for  the  infringement  of  a  patent  unless 
he  has  made  a  legal  assignment  and  transfer 
of  his  interests  in  the  invention.  No  private 
agreement  between  him  and  any  third  person 
looking  to  such  assignment  will  affect  his 
right  to  sue.  Park  v.  Little,  (1813)  3  Wash. 
(U.  S.)  196,  18  Fed.  Cas.  No.  10,715. 

Suit  on  original  and  improved  patent. — 
Where  the  original  patent  and  the  improve- 
ment thereon  are  united  in  the  same  person, 
they  constitute  a  whole  and  entire  right  and 
may  be  asserted  as  such  in  a  suit  in  equity 
for  infringement.  Case  v.  Kedfield,  (1849) 
4  Mclean  (U.  S.)  52fi,  5  Fed.  Cas.  No.  2,494. 
Suit  on  original  and  reissued  patent. — 
Where  the  original  and  reissued  patent  are 
both  in  the  same  name  suit  must  be  brought 
in  the  name  of  the  patentee  or  his  assignee. 
Thomas  v.  Shoe  Machinery  Mfg.  Co.,  (1878) 
3  B.  &  A.  Pat.  Cas.  557,  23  Fed.  Cas.  No. 
13,911. 

One  part  owner  cannot  maintain  a  suit  in 
equity  against  another  part  owner  for  in- 
fringement even  though  the  ownership  of  the 
Utter  be  only  an  equitable  interest.  Aspin- 
wall  Mfg.  Co.,  V.  Gill,  ( 1887)  32  Fed.  Rep.  697. 
Co-owners  of  undivided  interest.  —  Where 
an  undivided  interest  in  the  patent  right  is 
assigned,  all  the  co-owners  should  be  joined 
in  the  suit  to  represent  the  entire  legal  title. 
Waterman  v.  Mackenzie,  (1891)  138  U.  S. 
252;  Moore  v.  Marsh,  (1868)  7  Wall.  (U.  S.) 
615;  Knight  v.  Gavit,  (1846)  Mirror  Pat. 
Off.  Gaz.  94,  14  Fed.  Cas.  No.  7,884;  Valen- 
tine r.  Marshal,  (1845)  28  Fed.  Cas.  No. 
18,812a;  Jordan  r.  Dobson,  (1870)  2  Abb.  (U. 
S.)  398,  13  Fed.  Cas.  No.  7,519;  Van  Orden 
r.  Nashville,   (1895)   67  Fed.  Rep.  331. 

All  own?rs  necessary  parties  —  Those  in- 
terested in  profits  only  not  necessary.  —  In  a 
bill  in  equity  to  restrain  the  infringement 
of  a  patent  all  the  owners  of  the  patent  are 
necessary  parties.  But  persons  not  holding 
an  assignment  in  writing  duly  authenticated 
and  who  are  interested  only  in  the  net  pro- 
ceeds of  collections  under  the  patent  do  not 
fall  within  this  rule.  Jordan  v.  Dobson, 
(1870)  2  Abb.  (U.  S.)  398,  13  Fed.  Cas.  No. 
7,519. 

Suit  by  owner  of  legal  title.  —  When  it  is 
apparent  that  a  party  must  be  considered  as 
having  the  legal  title  to  the  patent  he  can 
maintain  a  suit  in  equity  for  infringement  in 
his  own  name.  If  there  are  equities  between 
parties  not  joined,  by  virtue  of  an  old  con- 
tract and  assignment,  that  can  be  adjusted 
in  a  controversy  between  themselves  or  their 
legal  representatives.  Graham  r.  McCormick, 
(1880)   11  Fed.  Rep.  859. 

Legal  own^r  of  patents  and  person  imme- 
diately injured  joined.  —  Where  an  owner  of 
a  legal  title  to  the  patent  and  the  party 
equitably  entitled  to  damages  as  the  person 
immediately  injured  by  the  infringement  are 
parties  to  the  bill,  it  cannot  be  successfully 
objector]  to  for  want  of  pnrfios.  Goodvenr  v. 
Central  R.  Co.,  (1853)  2  Wall.  Jr.  (C.  C.)  356, 
10  Fed.  Cas.  No.  5.563. 

Suit  by  reciver. —  In  Pennsylvania,  where 
a  corporation  owning  a  patent  poes  into  the 
hands  of  a  receiver  the  latter  irains  no  title 
to  the  patent,  and  a  bill   for   infringement 


brought  by  the  receiver  in  his  own  name  will 
be  defective  for  want  of  the  party  holding  the 
title.  Dick  v.  Struthers,  (1885)  25  Fed.  Rep. 
103;  Dick  V.  Oil  Well  Supply  Co.,  (1885)  26 
Fed.  Rep.  106. 

Suit  by  executor  or  administrator.  —  Suit 
for  infringement  may  be  maintained  by  an 
executor  or  administrator  of  a  deceased  pat- 
entee, where  he  has  succeeded  to  the  rights 
of  the  patentee  or  has  obtained  a  reissue  of 
the  patent.  May  t\  Logan  County,  (1887)  30 
Fed.  Rep.  250;  May  v.  Saginaw  County, 
(1887)  32  Fed.  Rep.  629;  Hodge  v.  North  Mis- 
souri R.  Co.,  (1870)  1  Dill.  (U.  S.)  104, 12  Fed 
Cas.  Xo.  6.561;  Providence  Rubber  Co.  v. 
Goodyear,  (1869)  9  Wall.  (U.  S.)  788. 

A  foreign  administrator,  or  a  party  deriv- 
ing title  through  him,  may  maintain  a  suit  in 
equity  for  infringement  of  the  decedent's  pat- 
ent Smith  V,  Mercer,  (1846)  22  Fed.  Cas. 
No.  13,078;  May  v.  Logan  County,  (1887)  30 
Fed.  Pep.  250;  Hodge  v.  North  Missouri  R. 
Co.,  (1870)  1  Dill.  (U.  S.)  104,  12  Fed.  Cas. 
No.  6,561. 

The  assignee  of  an  ex3Cutor  of  a  decedent 
patentee  may  bring  an  action  at  law  for  in- 
fringement in  the  United  States  Circuit  Court 
in  his  own  name  without  joining  the  assignor 
executors,  if  the  law  of  the  state  in  which 
the  action  is  instituted  allows  an  assignee 
to  a  chose  in  action  to  institute  a  suit 
thereon  in  his  own  name.  May  v,  Logan 
County,  (1887)  30  Fed.  Rep.  260. 

Joinder  of  co-executors.  —  Where  a  patent 
is  reissued  to  the  executor  of  a  decedent,  and 
a  bill  in  equity  is  brought  by  such  executor 
to  prevent  infringement  of  such  reissued  pat- 
ent, persons  named  as  executors  in  the  de- 
cedent's will  who  do  not  join  with  the  com- 
plainant in  the  probate  of  the  will  or  in  the 
surrender  or  reissue  of  the  original  patent 
are  not  necessary  parties  to  the  bill  to  re- 
strain the  infringement.  And  where  the  suit 
is  founded  on  the  derivative  title  of  the  orig- 
inal patentee  it  cannot  be  objected  that  the 
bill  should  be  maintained  because  only  one  of 
the  executors  named  in  the  will  is  made  a 
party.  Goodyear  v.  Providence  Rubber  Co., 
(1864)  2  Cliff.  (U.  S.)  351,  10  Fed.  Cas.  No. 
5,583;  Providence  Rubber  Co.  V,  Goodyear, 
(1868)  9  Wall.  (U.  S.)  788. 

Heirs  as  necessary  parties.  —  In  North- 
western Fire  Extinguisher  Co.  v.  Philadelphia 
Fire  Extinguisher  Co.,  1  B.  &  A.  Pat.  Cas. 
177,  18  Fed.  Cas.  No.  10,337,  it  was  decided 
that  the  Act  of  July  4,  1836,  5  Stat.  L.  117, 
imposes  upon  a  patent  issued  to  the  admin- 
istrator of  a  deceased  inventor  a  trust  in 
favor  of  his  heirs  so  that  the  patent  must  be 
considered  as  a  grant  to  the  heir  at  law,  the 
administrator  holding  it  simply  as  trustee, 
and  that  therefore  the  heir  is  a  necessary 
party  to  a  suit  in  equity  for  the  infringe- 
ment of  a  patent 

In  Hodge  v.  North  Missouri  R.  Co.,  (1870) 
1  Dill.  (U.  S.)  104,  12  Fed.  Cas.  No.  6,561,  it 
was  held  that  under  the  patent  laws  the  in- 
terest of  a  patentee  on  his  death  passes  to 
the  personal  representative  who  may  apply 
for  an  extension  or  a  reissue  of  the  patent, 
and  it  so  remains  until  properly  assigned. 
Therefore,  until  assigned,  all  suits,  such  as 
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for  infringement,  must  be  brought  in  the 
name  of  the  administrator,  and  since  the  next 
of  kin  of  heirs  have  no  title  in  the  patent 
they  are  not  proper  parties  to  a  bill  to  re- 
strain infringement  and  for  accounting. 

Heirs  as  parties  where  patent  was  assigned 
by  de€2dent.  —  But  it  is  held  that  where  the 
decedent  has  assigned  the  patent  previous  to 
his  death,  the  administrator  holds  it  subject 
to  the  assignment,  as  would  the  inventor  had 
lie  lived,  and  therefore  an  heir  who  is  the 
cestui  que  trust,  the  administrator  being  the 
trustee,  has  no  interest  in  the  controversy  as 
to  the  patent,  since  his  interest  has  been  fore- 
stalled by  the  assignment,  and  to  make  him 
a  party  to  a  suit  in  equity  for  the  infringe- 
ment of  the  patent  would  be  a  superfluous 
formality.  Northwestern  Fire  Extinguisher 
Co.  V.  Philadelphia  Fire  Extinguisher  Co., 
(1874)  1  B.  &  A.  Pat.  Cas.  177,  18  Fed.  Cas. 
No.  10,337. 

Trustees  and  cestnis  que  trustent  as  parties. 
—  Where  trustees  are  vested  with  the  entire 
estate  in  a  patent  they  have  sufficient  au- 
thority to  prosecute  a  suit  in  equity  for  in- 
fringement without  joining  the  cestuia  que 
trustent  as  parties.  Bryan  v,  Stevens,  (1841)  4 
Fed.  Cas.  No.  2,066a ;  Goodyear  v.  Day,  (1852) 
10  Fed.  Cas.  No.  5,566. 

InStimpson  i?.  Rogers,  (1859)  4Blatchf.  (U. 
S.)  333,  23  Fed.  Cas.  No.  13,467,  it  was  held 
that«the  trustees  having  the  legal  right,  and 
the  cestui  que  trust  having  the  equitable 
right  which  has  been  violated,  should  join  as 
plaintiffs  in  the  suit. 

Infringements  prior  to  reissue.  —  In  a  suit 
in  equity  for  infringement  the  complainant 
cannot  recover  damages  for  any  infringement 
antecedent  to  the  date  of  the  reissued  patent, 
the  extended  patent  having  been  surrendered. 
Agawam  Woollen  Co.  r.  Jordan,  (1868)  7 
Wall.  (U.  S.)  683. 

Assignees  who  may  sue.  —  A  transfer  of 
either,  first,  the  whole  patent,  comprising  the 
exclusive  right  to  make,  use,  and  vend  the 
invention  throughout  the  United  States,  or, 
second,  an  undivided  part  or  share  of  that 
exclusive  right,  or,  third,  the  exclusive  right 
under  a  patent  within  and  throughout  a  spe- 
cified part  of  the  United  States,  is  an  assign- 
ment properly  speaking,  and  vests  in  the  as- 
signee a  title  in  so  much  of  the  patent  itself, 
with  a  right  to  sue  the  infringers,  in  the 
second  case  jointly  with  the  assignor,  and  in 
the  first  and  third  cases  in  the  name  of  the 
assignee  alone.  Any  assignment  or  transfer 
short  of  one  of  these  is  a  mere  license,  giving 
to  the  licensee  no  title  in  the  patent  and  no 
right  to  sue  at  law  in  his  own  name  for  an  in- 
fringement. Waterman  v.  Mackenzie,  (1891) 
138  U.  S.  262,  affirmed  (1886)  29  Fed.  Rep. 
316;  Gayler  t?.  Wilder,  (1850)  10  How.  (U. 
S.)  477;  Moore  v.  Marsh,  (1868)  7  Wall.  (U. 
S.)  615;  Washburn  v,  Gould,  (1844)  3  Story 
(U.  S.)  122,  29  Fed.  Cas.  No.  17,214;  Valen- 
tine V.  Marshal,  (1845)  28  Fed.  Cas.  No.  16,- 
812a;  Siebert  Cylinder  Oil-Cup  Co.  v.  Begems, 
(1887)  32  Fed.  Rep.  790;  Jaros  Hygienic  Un- 
derwear Co.  V.  Fleece  Hygienic  Underwear 
Co.,  (1894)  60  Fed.  Rep.  622;  Newton  v. 
Buck,  (1896)  72  Fed.  Rep.  777;  Blair  v.  Lip- 
pincott  Glass  Co.,  (1892)  62  Fed.  Rep.  226. 


Suit  by  assignee  of  exclusive  rights.— One 
to  whom  the  exclusive  right  to  make,  issue, 
and  vend  an  invention  throughout  the  United 
States,  or  the  exclusive  right  under  the  pat- 
ent within  and  throughout  a  specified  part  of 
the  United  States,  is  granted  or  assigned  niiy 
maintain  an  action  or  suit  in  his  o\fn  name 
for  an  infringement  of  his  right.     WatenntB 
r.  Mackenzie,  (1891)   138  U.  S.  252;  Moore  f. 
Marsh,  (1868)  7  Wall.  (U.  S.)  515;  McGuig 
V,   Kingsland,    (1843)    1   How.    (U.   S.)   202; 
Knight  r.  Gavit,  (1846)  Mirror  Pat.  Off.  Gax. 
94,  14  Fed,  Cas.  No.  7,b84;  Newton  v.  Buck, 
(1896)  72  Fed.  Rep.  777;  Seibert  Cylinder  OU 
Cup  Co.  V,  Phillips  Lubricator  Co.,  (1882)  10 
Fed.  Rep.  677. 

Assignment  for  purpose  of  suit.  —  ^\lle^e 
the  assignment  vests  the  whole  legal  title  to 
the  patent  in  the  assignee,  he  may  sue  in  bis 
own  name,  and  it  is  immaterial  that  the  con- 
veyance was  made  an  assignment  and  not  a 
license  for  that  very  purpose.  Seibert  Cylin- 
der Oil  Cup  Co.  V.  Phillips  Lubricator  O.. 
(1882)  10  Fed.  Rep.  677;  Siebert  Cylinder 
Oil-Cup  Co.  i^Beggs,  (1887)  32  Fed.  Rep.  790. 

The  recording  of  the  assignment  in  the 
state  department  according  to  Act  of  1793,  eh. 
65,  sec.  4,  was  necessary  before  an  assignee 
could  maintain  any  suit  at  law  or  in  equity 
founded  on  such  assignment.  AA'veth  r. 
Stone,  (1840)  1  Story  (U.  S.)  273, '30  Fed. 
Cas.  No.  18,107. 

Where  assignee's  title  is  greater  than  ai- 
signor's.  —  Where  a  bill  for  infringen'cni 
brought  by  assignees  shows  that  more  of  .1. 
title  was  conveyed  than  was  originally  veste- 
in  the  patentee,  the  complainants'  title  wili 
be  considered  defective  and  not  entitling 
them  to  relief.  Carpenter  v.  Eberhard  Mfg. 
Co.,   (1896)    78  Fed.  Rep.  127. 

Suit  by  assignee  against  prior  grantee.— 
An  assignee  who  is  privy  to  a  prior  grant  of 
a  patent  by  a  patentee  cannot  prosecute  a 
suit  in  equity  for  the  infringement  of  a 
patent,  the  patentee  himself  being  unable  to 
maintain  such  surt.  Gottfried  v.  MilJer. 
(1881)  10  Fed.  Rep.  471. 

Suit  by  assignee  begun  by  assignor.— 
Where  the  plaintiff  subsequent  to  the  insti- 
tution of  the  suit  has  assigned  his  whole  in- 
terest in  the  patent  the  ^neiit  of  the  pro- 
ceedings cannot  be  obtained  by  the  assignee 
by  a  supplementary  or  amended  bill,  but  may 
be  by  a  supplemental  bill.  Ross  v.  Ft. 
Wayne,  (1893)  58  Fed.  Rep.  404. 

Mortgagee  of  whole  title.  —  The  assignee  of 
the  whole  title  in  the  patent  by  a  mortgage 
duly  executed  and  recorded  is  the  person  and 
the  only  person  entitled  to  maintain  a  bill 
for  the  infringement  of  his  rights.  Water- 
man V.  Mackenzie,  (1891)   138  U.  S.  252. 

Assignment  amounting  to  license.  —  An  as 
signee  may  not  sue*  in  his  own  name  when 
his  assignment  or  grant  amounts  to  a  men 
license.  Waterman  r.  Mackenzie,  (1891)  138 
U.  S.  252 ;  Gayler  v.  Wilder,  ( 1850)  10  How. 
(U.  S.)  477;  Pope  Mfg.  Co.  r.  Gormullv.  etc., 
Mfg.  Co..  (1891)  144  U.  S.  248:  Littlefeld  r. 
Perry,  (1874)  21  Wall.  (U.  S.)  205:  Perry  r. 
Littlefield,  (1879)  17  Blatchf.  (U.  H.)  272; 
Blanchard  r.  Eldridge,  (1849)  1  Wall.  Jr.  (C. 
C.)  337.  3  Fed.  Cas.  No.  1,510;  Suvdam  v. 
Day,    (1846)    2  Blatchf.    (U.   S.)   20, '23  Fed. 
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Cas.  No.  13,654;  Jaros  Hygienic  Underwear 
Co.  r.  Fleece  Hygienic  Underwear  Co., 
(1894)  60  Fed.  Rep.  622. 

The  transfer  of  one  of  the  claims  in  a  pat- 
ent is  not  an  assignment  but  a  mere  license 
not  entitling  the  licensee  to  maintain  suit  in 
equity  thereon  in  his  own  name.  Pope  Mfg. 
Co.  r.  Gormully,  etc.,  Mfg.  Co.,  (1892)  144 
U.  S.  238. 

A  mere  contract  to  convey  letters  patent 
will  not  enable  a  party  to  maintain  a  suit 
for  infringement.  Dueber  Waich-Case  Mfg. 
Co.  V.  Fahys  Watch-Case  Co.,  (1891)  45  Fed. 
Rep.  697. 

Assignee  for  particular  district  as  party. 
—  Where  the  owner  of  a  patent  has  as- 
signed his  interests  in  a  particular  district, 
but  still  has  the  legal  title  outside  of  that 
district,  he  may  sue  for  infringement  of  his 
rights  without  making  the  assignee  a  party. 
Canton  Steel  Roofing  Co.  v,  Kanneberg, 
(1892)  51  Fed.  Rep.  599. 

Assignor  joined  with  assignee  for  specified 
territory.  —  An  owner  of  a  patent  who  has 
assi^ed  his  rights  to  a  specified  territory  to 
another,  but  who  reserves  to  himself  owner- 
ship of  the  interests  not  assigned,  and  who  is 
interested  in  protecting  his  rights  under  the 
patent,  may  be  joined  in  a  suit  brought  by 
the  assignee  to  prevent  infringement  within 
his  territory.  Woodworth  r.  Wilson,  (1846) 
4  How.  (U.  S.)  712;  Buck  v.  Cobb,  (1847) 
Bruancr  Col.  Cas.  560,  4  Fed.  Cas.  No. 
2.079;  Otis  Bros.  Mfg.  Co.  v.  Crane  Bros. 
Jdfc.  Co.,  (1886)  27  Fed.  Rep.  550. 

Suit  in  name  of  assignee  or  exclusive  right. 
—  If  an  assignor  has  granted  an  exclusive 
and  entire  right,  or  an  exclusive  right 
throughout  a  certain  territory,  he  cannot 
tliereafter  maintain  a  suit  for  infringement 
of  such  right  granted,  but  the  suit  must  be 
hroiTirht  in  the  name  of  the  assignee.  Moore 
r.  Marsh,  (1868)  7  Wall.  (U.  S.)  515;  Her- 
»Hrt  r.  Adams,  (1825)  4  Mason  (U.  S.)  15; 
Ross  V.  Ft.  Wayne,  (1893)  58  Fed.  Rep.  404. 

Assignees  of  separate  interests  joined  with 
assignor.  —  The  infringement  of  a  patent  is 
a  tort,  and  an  action  for  such  infringement 
is  ;;ovcrned  by  the  rules  relating  to  actions 
for  torts.  Therefore  the  assignees  of  a 
patent  may  all  join  with  the  holders  of  the 
title  in  an  action  for  the  recovery  of  dam- 
ages for  the  infringement  of  the  patent, 
thou^li  the  assignment  was  for  separate  in- 
terests, one  undivided  third  part  being  as- 
sin;Tipd  to  one  and  two  undivided  third  parts 
to  the  other.  Stein  v,  Goddard,  (1856) 
McAll.  (U.  S.)   82,  22  Fed.  Cas.  No.  13,353. 

Effect  of  inoperative  contract  to  assign. — 
Wherp  a  patentee  made  a  contract  for  the 
a«5sig:nment  of  part  of  a  patent,  but  because 
of  the  nonperformance  of  conditions  by  the 
purchaser  the  contract  was  agreed  to  be  in- 
operative, the  patentee  may  maintain  an 
action  for  infringement  after  the  death  of 
the  frrantce  without  naming  him.  Phila- 
delphia, etc..  R.  Co.  17.  Trimble,  (1870)  10 
Wall.  (U.  S.)  367. 

Assigne-s  with  absolute  title  and  claim  for 
prior  infringements.  —  An  assignee  who  has 
been  vested  with  an  absolute  and  uncondi- 
tional title  to  a  patent  and  has  also  been 


granted  expressly  the  profits  and  damages 
arising  from  infringements  previous  to  such 
assignment  may  maintain  an  action  or  suit 
in  his  own  name  to  recover  such  past  dam- 
ages or  profits  and  the  assignor  need  not 
be  made  a  party.  Henry  v.  Francestown 
Soap-Stone  Stove  Co.,  (1876)  2  B.  &  A.  Pat. 
Cas.  221,  11  Fed.  Cas.  No.  6,382;  Spring  t?. 
Domestic  Sewing-Mach.  Co.,  (1882)  13  Fed. 
Rep.  446;  Consolidated  Oil  Well  Packer  Co. 
V.  Eaton,  etc.,  Co.,  (1882)  12  Fed.  Rep. 
865;  Adams  v.  Bellaire  Stamping  Co.,  (1885) 
25  Fed.  Rep.  270;  Merriam  v.  Smith,  (1882) 
11  Fed.  Rep.  588;  Shaw  v.  Colwell  Lead  Co., 
(1882)  11  Fed.  Rep.  711;  May  v.  Saginaw 
County,   ( 1887 )  32  Fed.  Rep.  629. 

Claim  for  past  damages  added  by  amend- 
ment.—  Where  the  assignment  of  a  patent 
includes  all  right  to  past  damages  such  a 
claim  may  be  added  to  a  bill  brought  by  the 
assignee  for  infringement  after  the  patent 
by  amendment.  The  claim  covered  by  the 
amendment  might  have  been  joined  origin- 
ally in  the  claim  embraced  in  the  bill. 
Nellis  V.  Pennock  Mfg.  Co.,  (1889)  38  Fed. 
Rep.  379. 

Suit  by  assignee  for  past  damages  not  ex- 
pressly assigned.  —  If  the  right  to  claims 
for  past  damages  has  not  been  expressly  con- 
ferred in  the  assignment  of  a  patent  such 
damages  cannot  be  recovered  by  the  assignee 
in  an  action  or  suit  in  his  own  name.  Jones 
r.  Berger,  (1893)  58  Fed.  Rep.  1006;  Emer- 
son V.  Hubbard,  (1888)  34  Fed.  Rep.  327; 
Matheson  t?.  Campbell,  (1895)  69  Fed.  Rep. 
697, 

Assignment  of  title  to  patent  and  claim  for 
past  damages.  —  A  party  cannot,  as  assignee, 
recover  in  equity  profits  and  damages  for 
past  infringements  unless  to  him  has  been 
assigned  the  title  to  the  patent  and  claims 
for  profits  and  damages  for  past  infringe- 
ments as  contemplated  by  the  Revised  Stat- 
utes. Gordon  v.  Anthony,  (1879)  16  Blatchf. 
(U.  S.)  234. 

Maintenance  of  suit  by  or  joinder  of  as- 
signee.—  A  subsequent  assignee  or  grantee 
can  neither  maintain  an  action  in  his  own 
name  nor  be  joined  with  the  patentee  in 
maintaining  it  for  any  infringement  of  the 
exclusive  right  committed  before  he  became 
interested  in  the  patent.  As  to  infringe- 
ments after  the  assignment  the  assignee 
stands  in  the  place  of  the  patentee,  but  tlie 
assignment  of  a  patent  does  not  carry  with  it 
a  transfer  of  the  right  to  damages  for  an  in- 
fringement committed  bo  fore  such  assign- 
ment. Moore  t\  Marsh,  (1868)  7  Wall.  (U. 
S.)  515. 

Action  for  past  damages  by  joint  ownsrs. 
—  Where  two  parties  owning  undivided  hqlf 
interests  in  a  patent  assign  to  different  parties 
their  interest  in  the  title  of  the  patent,  but  not 
their  claims  for  past  damages  for  its  infringe- 
ments, they  may  maintain  an  action  in  their 
joint  names  for  the  recovery  of  such  dam- 
pges,  although  neither  of  the  actors  when  the 
action  was  instituted  had  any  interest  what- 
ever in  the  title  to  the  patent.  Spring  v, 
Doinestic  Sewing-Mach.  Co.,  (1882)  13  Fed. 
Rrn.  446. 

Joinder  of  assignee  when  daim  for  past 
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damages  is  reserved.  —  An  assignee  of  a  pat- 
ent, past  damages  for  infringement  of  which 
the  assignor  expressly  reserved,  need  not  be 
joined  as  a  party  complainant  in  a  suit  in 
equity  by  the  assignor  to  restrain  infringe- 
ment and  to  recover  past  damages  therefor. 
New  York  Belting,  etc.,  Co.  v.  New  Jersey 
Car-Spring  R.  Co.,  (1891)  47  Fed.  Rep.  504. 
Action  at  law  for  damages  before  assign- 
ment.—  Where  one  has  parted  with  the 
right  to  his  patent,  but  not  the  claims  for 
past  damages,  he  must  sue  at  law  if  the  only 
relief  sought  is  the  recovery  of  past  damages. 
Spring  V.  Domestic  Sewing-Mach.  Co.,  (1882) 

13  Fed.  Rep.  446. 

Rights  of  licensee  generally.  —  A  licensee 
may  sue  neither  in  equity  nor  at  law,  as  the 
title  to  the  patent  remains  in  the  owner,  and 
any  suit  must  be  brought  in  his  name  and 
never  in  the  name  of  the  licensee  alone,  ex- 
cept where  the  patentee  is  the  infringer  and 
cannot  sue  himself.  All  the  rights  of  a 
licensee  must  be  enforced  through  or  in  the 
name  of  the  owner  of  the  patent,  and  where 
it  is  necessary  to  protect  the  rights  of  all 
parties  the  licensee  may  be  joined  as  plain- 
tiff. Waterman  v.  Mackenzie,  (1891)  138 
U.  S.  252;  Littlefield  V.  Perry,  (1874)  21 
Wall.  (U.  S.)  205;  Paper  Bag  Cases,  (1881) 
105  U.  S.  766;  Birdsell  v.  Shaliol,  (1884) 
112  U.  S.  485;  Goodyear  v.  McBumey, 
(1853)  3  Blatchf.  (U.  S.)  32,  10  Fed.  Cas. 
No.  5,574;  Sanford  v.  Messer,  (1872)  Holmes 
(U.  S.)  149,  21  Fed.  Cas.  No.  12,314;  Wilson 
V.  Chickering,  (1883)  14  Fed.  Rep.  917; 
Adriance  v.  McCormick  Harvesting  Mach. 
Co.,  (1893)  55  Fed.  Rep.  288;  Smith  v, 
Ridgely,  (C.  C.  A.  1900)  103  Fed.  Rep.  875; 
Star  Salt  Caster  Co.  v.  Crossman,  (1878)  4 
Cliff.  (U.  S.)  568,  22  Fed.  Cas.  No.  13,321; 
Brush  Electric  Co.  v.  California  Electric 
Light  Co.,  (C.  C.  A.  1892)  52  Fed.  Rep.  945; 
Pope  Mfg.  Co.  V.  Gormully,  etc.,  Mfg.  Co., 
(1892)  144  U.  S.  248;  Chauche  V.  Pare,  (C. 
C.  A.  1896)  75  Fed.  Rep.  283;  Nelson  v, 
McMann.  (1879)  16  Blatchf.  (U.  S.)  139,  17 
Fed.  Cas.  No.  10,109;  Gordon  v.  Anthony, 
(1879)  16  Blatchf.  (U.  S.)  234,  10  Fed.  Cas. 
No.  5,605;  Moore  Mfg.,  etc.,  Co.  i\  Cronk 
Hanger  Co.,  C1895)  69  Fed.  Rep.  908;  Ham- 
mond t?.  Hunt,  (1879)  4  B.  &  A.  Pat.  Cas. 
Ill,  11  Fed.  Cas.  No.  6,003;  Blair  v.  Lippin- 
cott  Glass  Co.,   (1892)   52  Fed.  Rep.  226. 

The  patentee  may,  without  infringing  the 
right  of  a  single  licensee,  grant  licenses  to 
others;  or  if  the  patentee  chooses  he  may 
permit  others  to  enjoy  the  patent  right  with- 
out license.  If  the  patentee  chooses  to  per- 
mit others  to  practice  his  invention  without 
license  the  simple  licensee  has  no  ground  for 
complaint  or  interference.  Grover,  etc.,  Sew- 
ing Mach.  Co.  r.  Sloat.  (1860)  2  Fish.  Pat. 
Cas.  112;  Wycth  r.  Stone,  (1840)  1  Story 
(U.  S.)  275;  Gaylor  r.  Wilder,  (1850)  10 
How.  (U.  S.)  477;  Nelson  r.  McMann, 
(1879)  16  Blatchf.  (U.  S.)  139;  Hill  v. 
Whitcomb,  (1874)  Holmes  (U.  S.)  317;  In- 
galls  V.  Tice,    (1882)   22  Pat.  Off.  Gaz.  2160, 

14  Fed.  Rep.  297;  Birdsell  r.  Shaliol.  (1884) 
112  U.  S.  485;  Blair  r.  Lippincott  Glass  Co., 
<1892)    52  Fed.  Rep.  220. 

Action  at  law  by  licensee.  —  An  action  at 


law  may  not  be  maintained  for  the  infriIlg^ 
ment  of  a  patent  by  a  mere  licensee ;  it  shookl 
be  brought  in  the  name  of  the  holder  of  the 
legal  title  on  behalf  of  the  licensee.  Gavler 
t?.  Wilder,  (1850)  10  How.  (U.  S.)  4*77; 
Nelson  v.  McMann,  (1879)  16  Blatchf.  (U. 
.S.)  139,  17  Fed.  Cas.  No.  10,109;  Potter  r. 
Holland,  (1858)  4  Blat<;hf.  (U.  S.)  206,  19 
Fed.  Cas.  No.  11,329;  Wilson  17.  Chickeriiij^ 
(1883)  14  Fed.  Rep.  917;  Waterman  «.  Mac- 
kenzie,  (1891)  138  U.  S.  252;  Pope  Mfg.  Co. 
V.  Gormully,  etc.,  Mfg.  Co.,  (1892)  144  U. 
S.  248;  Chauche  v.  Pare,  (C.  C.  A.  1896)  75 
Fed.  Rep.  283;  Goodyear  r.  Bishop,  (1860) 
4  Blatchf.  (U.  S.)  438.  10  Fed.  Cas.  Xo. 
5.558;  Blanchard  v.  Eldridge,  (1849)  1  Wall. 
Jr.  (C.  C.)  337;  Tyler  v,  Tuel,  (1810)  6 
Cranch  (U.  S.)  324;  Suydam  t?.  Day,  (1846) 
2  Blatchf.  (U.  S.)  20,  23  Fed.  Caa.  Na 
13,654. 

Suit  in  equity  by  licensee.  —  A  suit  for  in- 
fringement cannot  be  maintained  in  equity  by 
a  licensee  alone,  but  the  legal  owner  of  the 
patent  must  be  joined  with  him  as  a  party 
plaintiff.  Gamewell  Fire-Alarm  Tel.  Ca  v. 
Brooklyn,  (1882)  14  Fed.  Rep.  255;  Ingalk 
r.  Tice,  (1882)  14  Fed.  Rep.  297;  Wilson  ». 
Chickering,  (1883)  14  Fed.  Rep.  917;  Little- 
field  V.  Perry,  (1874)  21  Wall.  (U.  S.)  205; 
Waterman  v.  Mackenzie,  (1891)  138  U.  S. 
252;  Pope  ^Ifg.  Co.  17.  Gormully,  etc.  Hfg. 
Co.,  (1892)  144  U.  S.  248;  Paper  Bag  Cases. 
(1881)  105  U.  S.  766:  Hill  v.  Whitcomb, 
(1874)  Holmes  (U.  S.)  317,  12  Fed.  Cas. 
No.  6,502;  Nelson  r.  McMann,  (1879)  16 
»  Blatchf.  (U.  S.)  139,  17  Fed.  Cas.  Ka 
10,109;  Bryant).  Stevens,  (1841)  4  Fed.  Cas. 
No.  2,066a;  Rice  v.  Boss,  (1891)  46  Fed. 
Rep.  195;  Gordon  v.  Anthony,  (1879)  16 
Blatchf.  (U.  S.)  234,  10  Fed.  Cas.  No.  5,605; 
Hammond  r.  Hunt,  (1879)  4  B.  &  A.  Pat 
Cas.  111.  11  Fed.  Cas.  No.  6,003;  Blair  r. 
Lippincott  Glass  Co.,  (1892)  52  Fed.  Rep. 
226;  Cottle  V.  Krementz,  (1885)  25  Fed. 
Rep.  494;  Bogart  v.  Hinds,  (1885)  25  Fed. 
Rep.  484;  Birdsell  v.  Shaliol,  (1884)  112 
U.  S.  485;  North  v.  Kershaw,  (1857)  4 
Blatchf.  (U.  S.)  70;  Huber  v,  Myers  Sani- 
tary Depot,  (1888)  34  Fed.  Rep.  752;  Jaros 
Hygienic  Underwear  Co.  r.  Fleece  Hvgienic 
Underwear  Co.,  (1894)  60  Fed.  Rep".  622; 
Moore  Mfg.,  etc.,  Co.  r.  Cronk  Hanger  Co,, 
(1895)  69  Fed.  Rep.  998;  Clement  Mfg.  Co. 
r.  Upson,  etc.,  Co.,  (1889)  40  Fed.  Rep.  471; 
Dorsey  Revolving  Harvester  Rake  Co.  f. 
Bradley  Mfg.  Co.,  (1874)  12  Blatchf.  (U. 
S.)  202,  7  Fed.  Cas.  No.  4,015;  Excelsior 
Wooden  Pipe  Co.  r.  Seattle,  (C.  C.  A.  1902) 
117  Fed.  Rep.  140. 

The  remedy  of  a  licensee  whose  only  cUim 
is  for  damages  for  past  infringement  is  at 
law  and  not  in  equity.  The  fact  that  he  is 
obliged  to  sue  at  law  in  the  name  of  the 
patentee  gives  him  no  standing  in  equity  be- 
cause he  has  the  right  to  use  the  patentee's 
name.  Ulman  v.  Chickering,  (1888)  33  Fed. 
Ren.  582. 

Owner  must  enforce  rights  of  licensee.— 
The  rights  of  a  licensee  must  be  enforced 
through  or  in  the  name  of  the  owner  of  the 
legal  title  to  the  patent,  and  such  owner  ii 
the  proper  party  to  bring  suit.     Nelson  v, 
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Mo&iann,  (1879)  16  Blatchf.  (U.  S.)  139, 
17  Fed.  Cas.  No.  10,109;  Sanford  t?.  Mes- 
ser,  (1872)  Holmes  (U.  S.)  149;  Pope  Mfg. 
Co.  i?.  Clark,  (1891)  46  Fed.  Rep.  789; 
Waterman  v.  Shipman,  (C.  C.  A.  1893)  55 
Fed.  Rep.  982;  Paper  Bag  Cases,  (1881)  105 
XJ.  S.  766;  Waterman  v.  Mackenzie,  (1891) 
13S  U.  S.  252. 

Joinder  of  licensor.  —  The  sole  owner  of 
one  patent  and  exclusive  owner  of  another 
may  join  his  licensor  as  plaintiff  in  one  bill 
for  an  injunction  against  the  use  of  an  ap- 
paratus infringing  both  patents,  and  such  a 
bill  is  not  demurrable  for  misjoinder  of 
parties.  Huber  r.  Myers  Sanitary  Depots 
(1888)  34  Fed.  Rep.  752;  Clement  Mfg.  Co. 
r.  Upson,  etc.,  Co.,  (1889)  40  Fed.  Rep. 
471. 

Joinder  of  licansor  without  consent.  ~  The 
licensor  or  legal  holder  of  the  patent  may 
be  joined  by  the  licensee  even  against  the 
consent  of  the  licensor.  Brush-Swan  Elec- 
tric Light  Co.  V.  Thomson-Houston  Electric 
Co.,  (1891)  48  Fed.  Rep.  224;  Brush  Elec- 
tric Co.  t?.  Electric  Imp.  Co.,  (1892)  49  Fed. 
Rep.  73;  Brush  Electric  Co.  v.  California 
Electric  Light  Co.,  (C.  C.  A.  1892)  52  Fed. 
Rep.  945;  Excelsior  Wooden  Pipe  Co.  v. 
Seattle,  (C.  C.  A.  1902)  117  Fed,  Rep.  140. 

Patentee  not  f onnd  or  hostile.  —  In  Wilson 
1?.  Chickering,  (1883)  14  Fed.  Rep.  917,  it 
was  said  that  if  a  suit  in  equity  for  the  in- 
fringement of  a  patent  is  brought  by  a  mere 
licensee,  and  the  patentee  who  should  regu- 
larly be  joined  in  the  suit  cannot  be  found 
or  is  hostile,  no  doubt  there  are  methods 
known  to  a  court  of  equity  by  which  the 
suit  may  proceed  for  the  benefit  of  the  licen- 
see, he  being  the  only  person  who  is  eptitled 
to  damages. 

Suit  by  licensee  against  patentee.  —  If  the 
licensee's  rights  are  infringed  by  the  patentee 
himself  the  former  may  sue  in  his  own 
name,  as  in  such  an  instance  it  would  be 
improper  to  join  the  patentee.  Littlefield 
V.  Terry,  (1874)  21  Wall.  (U.  S.)  205; 
Perry  v,  Littlefield,  (1879)  17  Blatchf.  (U. 
S.)  272;  Star  Salt  Caster  Co.  v.  Crossman, 
(1878)  4  Cliflf.  (U.  S.)  568,  22  Fed.  Cas. 
Ko.  13,321;  Hammond  17.  Hunt,  (1879)  4 
B.  A  A.  Pat.  Cas.  Ill,  11  Fed.  Cas.  No. 
6.003;  Waterman  v.  Shipman,  (C.  C.  A. 
1893)  55  Fed.  Rep.  982;  Adriance  v.  Mc- 
Cormick  Harvesting  Mach.  Co.,  (1893)  55 
Fed.  Rep.  288. 

Joinder  of  simple  licensees.  —  The  owner 
of  a  patent  may  proceed  in  a  suit  in  equity 
for  infringement  without  joining  simple  li- 
censees, as  they  are  not  necessary  parties. 
Sanford  v.  Messer,  (1872)  Holmes  (U.  S.) 
149,  21  Fed.  Cas.  No.  12,314;  Grover,  etc., 
Sewing  Mach.  Co.  v.  Sloat,  (1860)  2  Fish. 
Pat.  Cas.  112,  11  Fed.  Cas.  No.  5,846;  Good- 
year V.  Day,  (1852)  10  Fed.  Cas.  No.  5,566; 
Goodyear  v.  Central  R.  Co.,  (1853)  2  Wall. 
Jr.  (C.  C.)  356,  10  Fed.  Cas.  No.  5,563; 
Potter  17.  Wilson,  (1860)  2  Fish.  Pat.  Cas. 
102,  19  Fed.  Cas.  No.  11,342;  Bryan  v. 
Stevens,  (1841)  4  Fed.  Cas.  No.  2,066a; 
Husev  V.  Whitelv,  (1860)  1  Bond  (U.  S.) 
407,  12  Fed.  Cas.  No.  6,950;  Frankfort 
Whiskey  Process  Co.  v.  Pepper,  (1885)  26 
Fed.  Rep.  336;  Blair  v.  Lippincott  Glass  Co., 


(189-2)  62  Fed.  Rep.  226;  Kearney  V.  Le- 
high Valley  R.  Co.,  (1886)  27  Fed.  Rep. 
699;  Nellis  v.  Pennock  Mf^.  Co.,  (1882)  13  * 
Fed.  Rep.  451;  Union  Switch,  etc.,  Co.  v. 
Johnson  R.  Signal  Co.,  (1892)  52  Fed.  Rep. 
867. 

Licensees  improper  parties.  —  It  is  not  only 
not  necessary  but  it  is  improper  to  join 
mere  licensees  as  parties.  Blair  v.  Lippin- 
cott Glass  Co.,   (1892)    52  Fed.  Rep.  226. 

Patentee  and  licensee  together.  —  Suit, 
however,  may  be  brought  by  the  patentee  and 
licensee  together.  Birdsell  v.  Shaliol,  (1884) 
112  U.  S.  485;  Waterman  v.  Mackenzie, 
(1891)    138  U.   S.   252. 

The  exclusive  licensees  may  be  joined  with 
the  patentee  as  plaintiffs.  Blair  v.  Lippin- 
cott Glass  Co.,  (1892)  52  Fed.  Rep.  226; 
Patterson  v.  Stapler,  (1881)  7  Fed.  Rep. 
210;  Sharpless  v.  Moseley,  etc.,  Mfg.  Ck)., 
(1896)  75  Fed.  Rep.  595;  Goodyear  v.  Cen- 
tral R.  Co.,  (1853)  2  Wall.  Jr.  (C.  C.)  356, 
10  Fed.  Cas.  No.  5,563;  Birdsell  v.  Shaliol, 
(1884)    112  U.  S.  486. 

Under  a  conveyance  of  the  exclusive  right 
to  make,  use,  and  sell  a  patented  invention, 
the  patentee  receiving  royalties  therefor  has 
the  legal  title,  and  where  it  does  not  appear 
that  the  exclusive  license  is  an  absolute 
conveyance,  the  licensee  must  join  the  owner 
as  a  co-complainant  in  a  suit  for  an  in- 
fringement. Clement  Mfg.  Co.  t\  Upson, 
etc.,  Co.,    (1889)    40  Fed.  Rep.  471. 

Discontinuance  of  action  on  behalf  of  licen- 
see.—  Where  an  action  at  law  is  brought 
in  the  name  of  the  owner  of  the  patent  on 
behalf  of  the  licensee,  it  will  not  be  discon- 
tinued on  motion  of  the  defendant  and  con- 
sent of  the  nominal  plaintiff.  Goodyear  v. 
Bishop   (1860)    4  Blatchf.    (U.  S.)    438. 

Licensee's  right  to  appeal.  —  Where  a  pat- 
entee has  been  joined  as  a  co-complainant  in 
the  suit  instituted  by  a  licensee  for-  an  in- 
fringement it  is  not  necessa*  for  the  prose- 
cution of  an  appeal  that  he  be  joined  therein, 
but  the  licensee  has  the  right  of  appeal  upon 
the  refusal  of  the  patentee  to  join  in  the 
appeal  after  being  duly  notified  to  do  so  and 
such  refusal  entered  of  record.  Excelsior 
Wooden  Pipe  Co.  v.  Seattle,  (C.  C.  A.  1902) 
117  Fed.  Rep.  140. 

Suit  before  issuance  of  patent.  —  An  in- 
ventor cannot  maintain  a  suit  for  an  in- 
junction before  the  patent  is  issued.  Marsh 
17.  Nichols,  (1888)  128  U.  S.  605;  Brill  v. 
St.  Louis  Car  Co.,   (1897)   80  Fed.  Rep.  909. 

Suit  on  void  patent.  —  A  suit  will  not  be 
maintainable  by  any  one  when  the  patent  is 
void.  Kennedy  v.  Hazelton.  (1888)  128  U. 
S.  667;  Pope  Mfg.  Co.  v.  Marqua,  (1883)  15 
Fed.  Rep.  400. 

Effect  of  surrender  for  reissue.  —  A  pat- 
entee who  has  surrendered  the  patent  for 
a  reissue  cannot  maintain  a  suit.  Ready  v. 
Scott,  (1874)  23  Wall.  (U.  S.)  352;  Fry 
V.  Quinlan,  (1875)  13  Blatchf.  (U.  S.)  205; 
Burrell  v,  Hackley,  (1888)  35  Fed.  Rep.  833. 

II.  Who  Liable  fob  Infbingement. 

In  general  a  patentee  may  sue  any  one  who 
in  his  opinion  is  guilty  of  an  infringement 
and  make  the  proper  parties  defendants  in 
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the   suit.     Curran   v.   St.    Charles   Car   Co., 
(1887)    32   Fed.  Rep.  836. 

The  United  States  are  not  liable  to  a  suit 
for  an  infringement  of  a  patent,  that  being 
an  action  in  sounding  tort.  Belknap  t^. 
Schild,  (1896)  161  U.  S.  10;  U.  S.  v.  Ber- 
dan  Fire- Arms  Mfg.  Co.  (1896)  156  U.  S. 
562;  Schillinger  v,  U.  S.  (1894)  156  U.  S. 
163. 

Use  under  contract.  —  The  United  States 
may  be  sued  by  a  patentee  for  their  use  of 
his  invention  under  a  contract  made  with 
him  by  the  United  States,  or  by  their  au- 
thorized officers.  Belknap  v.  Schild,  (1896) 
161  U.  S.  10;  U.  S.  V.  Berdaji  Fire- Arms 
Mfg.  Co.  (1895)  156  U.  S.  552;  U.  S.  v. 
Palmer,  (1888)  128  U.  S.  262;  U.  S.  v. 
Bums,    (1870)    12  Wall.    (U.   S.)    246. 

Infringement  by  officers  of  United  States. 
—  Where  officers  of  the  United  States  in- 
fringe a  patent  and  use  the  article  for  the 
benefit  of  the  United  States  only,  they  are 
not  liable  for  the  gains,  profits,  and  ad- 
vantages which  accrued  to  the  government 
by  such  use.  Belknap  v.  Schild,  (1896)  161 
U.  S.  10. 

Although  the  defendant  used  the  invention 
as  an  officer  of  the  government,  in  the  per- 
formance of  his  duties,  for  the  benefit  of  the 
government,  he  is  liable  as  an  infringer, 
ampbell  v.  James,  (1879)  17  Blatehf.  (U. 
S.)  42,  4  Fed.  Cas.  No.  2,361;  Belknap  v. 
Schild,  (1896)  161  U.  S.  10;  Cammeyer  t?. 
Newton,  (1876)   94  U.  S.  226. 

Counties  are  corporations,  and  as  such  may 
be  sued  for  the  infringement  of  a  patent. 
May  V,  Mercer  County,  (1887)  30  Fed.  Rep. 
246. 

A  nonresident  of  a  district,  though  he  may 
not  be  subject  to  service  of  process  therein 
and  be  sued  as  a  defendant,  may  be  enjoined 
from  committing  acts  of  infringement  in 
the  district  when  he  comes  in  for  that  pur- 
pose. Kennedy  v.  Penn  Iron,  etc.,  Co., 
(1895)   67  Fed.  Rep.  339. 

Co-owner  as  defendant.  —  Any  person  to 
whom  a  part  of  a  patent  has  been  assigned 
may  maintain  a  suit  in  equity  alone  for  the 
protection  of  his  rights,  for  in  such  case  the 
partial  owner  must  make  his  copartner  in 
the  ownership  a  defendant  in  the  suit. 
Spring  v.  Domestic  Sewing- Mach.  Co.,  (1882) 
13  Fed.  Rep.  446. 

But  in  an  action  at  law,  the  court  was  not 
prepared  to  admit  that  a  joint  owner  by 
assignment  of  a  patent  could  sue  his  co- 
owners  as  defendants  instead  of  joining 
them  as  plaintiffs,  though  such  co-owners 
declined  to  join  with  the  plaintiff.  Van 
Orden  v.  Nashville,  (1895)  67  Fed.  Rep. 
331. 

Joinder  of  agent  and  principal.  —  An  agent 
for  the  sale  of  an  article  which  infringes  a 
patent  is  liable  as  a  joint  trespasser,  and 
is  properly  joined  as  a  defendant  with  the 
manufacturer  in  a  suit  in  equity  to  restrain 
the  infringement.  Buck  r.  Cobb,  (1847) 
Brunner  Col.  Cas.  550,  4  Fed.  Cas.  No.  2,079. 

Suit  against  agent  alone. — W^here  a  party, 
although  an  agent,  is  soiling  an  infrin.2in«r 
article  from  which  he  derives  individual 
profits  and  commissions,  a  bill  in  equity  for 
an    injunction   and   account   of   profits   may 


be  brought  against  him  personally,  althoiig|h 
a  bill  will  also  lie  against  the  principal  to 
prevent  him  from  infringing.  Steiger  r. 
Heidelberger,    (1880)    4   Fed.   Rep.  455. 

Shareholders  in  a  copartnership  who,  as 
agents  thereof,  have  been  infringing  a  pat- 
ent are  each  guilty  of  tort  and  each  is  liable 
to  be  enjoined  by  a  suit  in  equity  against 
him  individually;  and  this,  though  the  as- 
sociation was  such  that  under  the  laws  of 
New  York  it  could  be  sued  as  a  whole,  by 
suing  its  president  as  such,  without  making 
all  the  shareholders  parties.  And  where 
the  plaintifif  does  not  attempt  to  sue  the 
association  as  a  whole,  a  motion  to  amend 
his  bill  by  alleging  that  the  defendants  were, 
severally,  president,  secretary,  and  directors 
of  the  association  will  be  denied,  because  if 
it  is  intended  to  aid  the  suit  against  the  de- 
fendants individually  it  is  unnecessary,  and 
if  to  make  the  suit  one  as  against  the  as- 
sociation as  a  whole  it  is  improper.  Tvlcr 
V.  Galloway,    (1882)    13  Fed.  Rep.  477.' 

Necessity  to  su3  all  infringers  at  once.— 
It  is  not  necessary  that  the  patentee  pro- 
ceed against  all  infringers  at  once,  nor  does 
he  acquiesce  by  not  doing  so.  He  may  sue 
any  one  of  several  alleged  infringers  and 
omit  the  others  in  his  discretion.  Mc Wil- 
liams Mfg.  Co.  V.  Blundell,  (1882)  11  Fed. 
Rep.   419. 

Joint  infringers  united  as  defendants.— 
Where  several  persons  are  joint  wrong- 
doers or  there  is  privity  of  connection  be- 
tween them  they  may  be  united  as  defend- 
ants in  a  suit  for  infringement.  Wells  r. 
Jacques,  (1874)  1  B.  &  A.  Pat.  Cas.  60,  29 
Fed.  Cas.  No.  17.398. 

Action  by  licensee  against  patentee  and 
third  parties.  —  If  a  licensee's  rights  have 
been  infringed  by  the  owner  and  third  per- 
sons confederating  with  him,  there  is  no 
reason  why  all  the  infringers  should  not  be 
joined  as  defendants.  Waterman  v.  Ship- 
man,    (C.  C.  A.  1893)    55  Fed.  Rep.  982. 

Joint  or  S3veral  suits  against  infringes.— 


Those  who  make  an  infringing  article  and 
those  who  sell  it  are  guilty  of  a  tort,  joint 
and  several,  and  suit  may  be  maintained 
against  them  either  jointly  or  severallT. 
Jennings  v.  Dolan,   (1887)  29  Fed.  Rep.  861. 

Allegation  of  joint  infringement. — Joint 
defendants  in  a  bill  in  equity  for  infringe- 
ment must  bo  alleged  to  be  joint  infringers, 
else  the  bill  will  be  bad  on  demurrer. 
Diamond  Match  Co.  t?.  Ohio  Match  Ca, 
(1897)   80  Fed.  Rep.  117. 

Action  against  licensse.  —  A  license  is  no 
protection  against  a  suit  for  infringement 
where  the  licensee  is  acting  in  defiance  of 
the  patent  and  outside  the  license.  Fetter 
V.  Newhall,   (1883)    17  Fed.  Rep.  841. 

Suit  against  corporation.  —  Where  a  cor- 
poration is  the  infringer  a  suit  in  equity  for 
an  injunction  and  an  accounting  of  profits 
should  be  brought  against  it  as  a  corporation 
II  nd  not  against  a  part  of  the  stockholder! 
and  directors  as  individuals.  Ambler  v. 
Choteau,  (1882)  107  U.  S.  586. 

Action  at  law  against  directon,  etc,  of  cor- 
poration.—  An  action  at  law  for  damages 
etinnot  be  maintained  against  the  directors, 
shareholders,  or  workmen  of  a  corporatioc 
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which  infringes  a  patent.    United  Nickel  Co. 
t'.  Worthington,   (1882)   13  Fed.  Rep.  392. 

Suit  against  officers  of  corporation  — 
However,  the  officers,  directors,  and  agents 
ot  a  corporation,  who  authorize  or  assent  to 
the  infringement,  may  foe  used.  Cahoone  Bar- 
net  Mfg.  Co.  r.  Rubber,  etc.,  Co.,  (1891)  45 
Fed.  Rep.  682;  Goodyear  v,  Phelps,  (1853) 
3  Blatchf.  (U.  S.)  91,  10  Fed.  Cas.  No.  6,681; 
Poppenhusen  t?.  Falke,  (1861)  4  Blatchf. 
(U.  S.)  493,  19  Fed.  Cas.  No.  11,279;  Amer- 
ican Cotton  Tie  Supply  Co.  v.  McCready, 
(1879)    17  Blatchf.   (U.  S.)  291. 

Suit  against  officers  of  corporation  not 
liable.  —  Where  officers,  agents,  and  stock- 
holders of  a  corporation  are  infringing  a 
patent  on  behalf  of  the  corporation  they  may 
be  sued  in  equity  and  restrained  though  the 
corporation  itself  is  not  made  a  defendant 
and  ia  not  amenable  to  the  process  of  the 
court.  Edison  Electric  Light  Co.  v.  Packard 
Electric  Co.,  (1893)  61  Fed.  Rep.  1,002. 

Where  corporation  was  not  served. — 
Where  a  suit  for  infringement  was  brought 
against  the  agents  of  a  corporation  and  by 
an  amendment  to  the  bill  the  corporation  was 
made  a  party  defendant,  but  was  not  served 
with  process  and  did  not  appear  to  answer 
otherwise  than  by  its  agents,  it  was  held  that 
a  decree  would  bind  the  corporation  as  fully 
as  though  it  had  been  made  a  party  to  the 
record.  Eagle  Mfg.  Co.  v.  Miller,  (1890)  41 
Fed.  Rep.  351. 

Corporation  as  assignee  not  made  defend- 
ant.—  Where,  pending  a  suit  in  equity  for 
infringement,  a  corporation  succeeds  to  all 
the  rights  and  liabilities  of  the  defendant, 
hut  is  not  made  a  party  to  the  suit,  an  in- 
junction granted  will  not  bind  the  corpora- 
tion or  its  agents.  Bate  Refrigerating  Co. 
r.  Gillett,  (1887)   30  Fed.  Rep.  686. 

Corporation  sued  as  partnsrship.  —  WHiere 
the  respcndents  are  sued  in  equity  for  in- 
fringement as  a  partnership,  but  the  proofs 
show  that  they  were  organized  as  a  corpora- 
tion, it  may  be  doubtful  whether  the  court 
could  enter  a  decree  against  the  corporation; 
but  as  the  defect  may  be  cured  by  amendment 
the  court  will  proceed  to  examine  the  merits 
of  the  controversy.  Needham  v.  Washburn, 
n874>  4  Cliff.  (U.  S.)  264,  17  Fed.  Cas.  No. 
10,082. 

Officers  of  corporation  joined.  —  The  man- 
aging officer  or  officers  of  an  infringing  cor- 
poration should  be  joined  as  parties.  Cleve- 
land Forge,  etc.,  Co.  r.  U.  S.  Rolling-Stook 
Co.,  (1889)  41  Fed.  Rep.  476;  Lewis  r.  Stand- 
ard Laundry  Machinery  Co.,  (1883)  21 
Blatchf.  (U.  S.)  184;  Consolidated  Safety 
Valve  Co.  v.  Ashton  Valve  Co.,  (1886)  20 
Fed.  Rep.  319;  Iowa  Barb  Steel  Wire  Co.  v. 
Southern  Barbed- Wire  Co.,  (1887)  30  Fed. 
Rep.  123. 

joinder  of  corporation  and  its  officers. — 
Where  a  corporation  is  an  infringer  the  offi- 
cers, agents,  and  employees  may  be  joined  as 
codefendants.  Iowa  Barb  Steel  Wire  Co.  v. 
Southern  Barbed- Wire  Co.,  (1887)  30  Fed. 
Rep.  123. 

Officers  joined  when  personally  responsible. 
—  "  The  safer  rule  to  be  applied  in  the  mak- 
ing of  officers,  agents,  and  employees  of  a 


o59 


corporation  parties  defendant  in  a  suit  in 
equity  to  restrain  infringement  of  letters 
patent,  is  that  every  agent  who  performs 
acts  of  infringement  and  all  stockholders, 
directors,  and  other  officers  who  in  the  pros- 
ecution of  the  business  of  the  defendant  cor- 
poration authorize  them,  are  personally  re- 
sponsible to  the  patentee  complainant;  other- 
wise they  are  neither  necessary  nor  proper 
parties."  Matthews,  etc.,  Mfg.  Co.  v.  Tren- 
ton Lamp  Co.,   (1896)   73  Fed.  Rep.  212. 

A  railroad  company  and  its  receivers  are 
so  related  as  to  warrant  their  joinder  as  de- 
fendants in  a  suit  for  infringement.  Union 
Switch,  etc.,  Co.  r.  Philadelphia,  etc.,  R.  Co., 

(1895)  69  Fed.  Rep.  833. 

Salaried  employees.  —  Employees  of  a  cor- 
poration, who  receive  fixed  salaries  for  their 
services,  in  no  way  dependent  upon  the  sale 
of  infringing  articles,  and  who  are  not  in- 
terested in  or  personally  guilty  of  an  in- 
fringement, are  neither  necessary  nor  proper 
parties  in  a  suit  against  a  corporation  for  in- 
fringement. Matthews,  etc.,  Mfg.  Co.  v,  Tren- 
ton Lamp  Co.,  ( 1806)  73  Fed.  Rep.  212. 

Allegation  that  parties  joined  are  officers. 
—  In  a  suit  in  equity  for  the  infringement 
of  a  patent  against  a  corporation  where  the 
ofTicers  of  the  corporation  are  made  parties 
defendant,  the  bill  must  allege  such  parties 
to  be  officers  of  the  corporation  in  order  to 
connect  them  with  the  infringement  and  pre- 
vent the  bill  from  being  demurrable  from 
multifariousness.  Shickle  r.  South  St.  Louis 
Foundry  Co.,   (1884)   22  Fed.  Rep.  105. 

Appearance  of  officer  not  served.  —  Where 
the  president  of  a  corporation  is  made  a 
];nrty  defendant  to  a  suit  in  equity  for  in- 
fringement, but  is  not  served  with  process, 
his  appearance  and  answer  will  cause  him  to 
become  personally  a  party  to  the  bill.  Lewis 
r.  Standard  Laundry  Machinery  Co.,  (1883) 
21  Blatchf.   (U.  S.)    184. 

Joinder  of  sub-contractors.  —  A  corporation 
which  is  the  principal  contractor  of  work  on 
which  a  patented  invention  is  used  is  a  proper 
party  to  a  suit  for  infringement  and  cannot 
be  heard  to  say  that  its  sub-contractor,  an- 
other corporation,  should  be  made  a  defendant 
in  the  cause.  Bowers  Dredging  Co.  r.  New 
York  Dredging  Co.,  (1896)  77  Fed.  Rep. 
980. 

Objection  by  corporation  to  joinder  of  offi- 
c:rs.  —  A  corporation  being  the  principal 
contractor  on  work  in  which  a  patented  in- 
vention is  used,  cannot  object,  when  sued  in 
equity  for  infringement,  to  the  joinder. as  de- 
fendants of  its  employees  and  agents.  Bow- 
ers Dredging  Co.  v.  New  York  Dredging  Co., 

(1896)  77  Fed.  Rep.  980. 

Decree  for  injunction  against  solvent  cor- 
poration. —  Where  the  president  and  directors 
of  a  corporation  are  made  codefendants  but 
it  is  not  shown  that  the  corporation  is  in- 
solvent, or  that  the  defendants,  as  individuals, 
have  violated  any  rights  of  complainants,  or 
have  themselves  reaped  any  profits  therefrom, 
ti  decree  for  an  injunction  or  accounting  will 
not  be  rendered  against  them  indiv'idiially. 
A  decree  for  an  injunction  and  aoeounting 
a'zainst  the  corporation  will  be  binding  upon 
i's  offioers  and  agents  without  making  them 
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personal  parties  to  the  bill.  Howard  r.  St. 
Paul  Plow-Works,   (1888)   35  Fed.  Rep.  743. 

Intervening  defendant.  —  Where  one  has  a 
good  defense  to  a  suit  for  infringement  or 
has  interests  requiring  protection,  or  who 
is  in  privity  with  the  defendant,  he  may  in- 
tervene and  defend  or  help  defend  the  suit. 
Ide  V.  Ball  Engine  Co.,  (1887)  31  Fed.  Rep. 
901. 

Third  party  coming  in  as  defendant  and 
filing  cross-bill.  —  A  third  party  averring 
that  he  sold  to  the  defendant  the  alleged  in- 
fringing articles  used  by  liim,  and  that  such 
third  party  is  the  manufacturer  and  is  under 
obligation  to  the  defendant  to  protect  him 
against  all  suits  for  infringement,  may  be 
allowed  to  become  a  defendant  in  order  that 
the  question  of  infringement  may  be  fully 
and  finally  determined,  and  this  though  the 
complainant  and  such  third  party  are  both 
nonresidents;  for  the  jurisdiction  is  not  de- 
pendent upon  the  citizenship  but  upon  the 
subject-matter,  and  the  third  party,  by  ask- 
ing to  be  made  a  defendant,  submits  himself 
to  the  jurisdiction  of  the  court  and  any  de- 
cree rendered  will  be  binding  on  all  parties. 
But  this  intervening  defendant  will  not  be  al- 
lowed to  file  a  cross-bill  which  it  would  not 
be  competent  for  the  original  defendant  to 
file.  Curran  v.  St.  Charles  Car  Co.,  (1887) 
32  Fed.  Rep.  835. 

Intervention  for  common  interest.  —  Where 
the  most  that  can  be  inferred  from  the  mat- 
ters stated  in  the  petition  for  intervention 
in  that  the  petitioner  has  a  common  interest 
with  the  defendant  in  defeating  the  suit,  be- 
cause if  successful  the  complainant  may  sue 
him,  and  the  petitioner  does  not  state  or 
claim  that  the  articles  which  it  makes  are 
identical  in  structure  or  mode  of  operation 
with  the  articles  made  by  the  defendant,  nor 
is  any  fact  stated  showing  privity  in  any  way 
with  the  defendant,  the  motion  to  intervene 
will  be  overruled  and  the  petition  dismissed. 
Thomas  Huston  Electric  Co.  v.  Sperry  Elec- 
tric Co.,  (1890)  46  Fed.  Rep.  75. 

III.  Joining  ob  Splitting  Causes  of 

Action. 

Action  on  separate  claim  or  invention. — 
There  can  be  no  question  but  there  may  be  a 
claim  for  two  inventions  in  the  same  patent 
if  they  both  relate  to  the  same  machine  or 
structure;  and  an  action  at  law  can  be  sus- 
tained for  the  infringement  of  either  one  or 
the  other  of  these  where  they  are  claimed  as 
separate  and  distinct  in  tlieir  character. 
There  can  be  no  doubt  that  if  one  of  these 
be  infringed  it  is  properly  a  subject  for  an 
action.  Lee  t?.  Blandy,  (1860)  1  Bond  (U. 
S.)  361,  15  Fed.  Cas.  No.  8,182. 

Action  for  infringement  of  one  of  several 
parts  improved.  —  Where  the  plaintifT's  in- 
vention consists  not  only  in  a  combination 
but  in  the  improvement  of  sevornl  parts  of 
which  that  combination  is  composed,  the 
violaiion  of  one  of  them  is  an  infrin«rement 
for  which  an  action  will  lie.  Parkor  r. 
Haworth,  (1848)  4  McLean  (U.  S.)  370,  18 
Fed.  Cas.  No.  10.738. 

Repeated   infringements   in  one   action.  — 


Repeated  infringements  of  a  patent,  like  a 
repetition  of  torts  of  any  other  kind  whicb 
are  of  the  same  nature,  may  be  sued  for  and 
recompensed  in  one  action.  There  is  no 
known  doctrine  of  the  law  that  requires  a 
plaintiff  to  split  up  into  separate  actions 
grievances  of  that  character.  Wilder  v.  Mc- 
Cormick,  (1846)  2  Blatchf.  (U.  S.)  31,  29 
Fed.  Cas.  No.  17,650. 

Action  on  original  patent  and  impiore- 
ments.  —  Where  the  original  patent  and  the 
improvement  on  it  are  united  in  the  same 
person  they  constitute  a  whole,  an  entire 
right,  and  must  be  asserted  as  such  in  an 
action  at  law  for  infringement.  If  such 
cause  of  action  be  diWded,  damages  being 
claimed  in  one  case  for  the  infringement  of 
the  original  patent,  and  in  another  for  the 
infringement  of  the  improvement,  the  action 
cannot  be  sustained.  Case  v.  Redfield,  (1849) 
4  McLean   (U.  S.)   526. 

IV.  Pleading. 

Allegations  sufficient  for  action  on  caie 
necessary.  —  Under  this  section  an  action  at 
law  for  the  recovery  of  damages  for  the  in- 
fringement of  a  patent  should  be  an  action  on 
the  case,  but  if  the  complaint,  whether  called 
a  declaration  or  petition  under  the  code,  con- 
tains all  the  allegations  material  to  maice 
an  action  on  the  case  that  will  be  sufBdent 
May  V,  Mercer  County,  (1887)  30  Fed.  Rep. 
246;  Myers  V.  Cunningham,  (1890)  44  Fed. 
Rep.  346. 

Must  state  essential  matters.  —  In  an  ac- 
tion at  law  for  the  violation  of  a  patent 
right  the  declaration  must  state  all  essential 
matters  of  the  action  or  no  right  will  be 
shoini  by  the  plaintiff  in  point  of  law  to  a 
judgment  in  his  favor.  Gray  r.  James, 
(1817)  Pet.  (C.  C.)  476,  10  Fed.  Cas.  Na 
6,719. 

Though  the  declaration  is  not  formal  in  iti 
frame,  yet,  where  it  embodies  all  that  is  es- 
sential to  enable  the  plaintiff  to  give  evi- 
dence of  his  right  and  of  its  violation  by 
the  defendant,  and  affords  to  the  defendant 
the  opportunity  to  interpose  every  defense 
allowed  him  by  law,  the  court  will  not  en- 
courage objections  merely  critical  and  over 
nice,  and  will  seek  even  on  special  demniTpr 
to  sustain  pleadings  substantially  sufficient 
and  thus  avoid  useless  delays  and  expenses. 
Wilder  t?.  McCormick,  (1846)  2  Blatchf. 
(U.  S.)    31,  29  Fed.  Cas.  No.   17,650. 

Averments  of  title.  —  The  declaration 
should  show  a  title  in  the  plaintiff.  Gray 
V.  James.  (1817)  Pet.  (C.  C.)  476,  10  Fed. 
Cas.  No.  6.719;  Cutting  v.  Mvers.  (1818)  4 
Wash.  (U.  S.)  220,  6  Fed.  Cas.  No.  3.520. 

Title  depending  upon  performance  of  actL 

—  If  in  an  action  at  law  for  the  violation  of 
a  patent  the  plaintiff's  title  depends  upon 
the  performance  of  certain  acts,  he  must  is 
his  declaration  affirm  the  performance  of 
those  acts.  Gray  v.  James,  (1817)  Pet  (C 
C.)   476,  10  Fed.  Cas.  No.  6,719. 

Averment  of  issuance  and  preliminary  st^ 

—  If  the  declaration  avers  that  a  patent 
was  issued  in  the  form  prescribed  by  law 
it  is  a  sufficient  showing  of  title,  and  the 
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steps  preliminary  to  the  granting  of  a  pat- 
ent iii«d  not  be  averred.  Cutting  t^.  Myers, 
(1818)  4  Wash.  (U.  S.)  220,  6  Fed.  Cas. 
No.  3,620;  Van  Hook  v.  Wood,  (1845)  28 
Fed.  Cas.  No.  16,864;  Noe  v.  Prentice,  (1844) 
18  Fed.  Cas.  No.  10,284a;  Wilder  v.  McCor- 
mick,  (1846)  2  Blatchf.  (U.  S.)  31,  29  Fed. 
Cas.  No.  17,660. 

While  letters  patent  are  themselves  prima 
facie  evidence  of  validity,  yet  as  the  con- 
ditions and  requirements  of  this  section  and 
R.  S.  sec.  4887,  as  amended,  are  of  the  es- 
sence of  the  right  of  action,  they  must  be 
averred  in  a  bill  of  complaint.  Elliott,  etc., 
Book-Typewriter  Co.  v.  Fisher  Tjpewriter 
Co.,    (1901)    109  Fed.  Rep.  330. 

ATerment  of  assignments.  —  Where  the 
title  of  the  plaintiff  to  a  patent  is  founded 
on  an  assignment  the  declaration  should  so 
state,  but  the  plaintiff  need  not  set  forth  a 
perfect  instrument  of  assignment  to  main- 
tain his  action.  Van  Hook  v.  Wood,  (1845) 
28  Fed.  Cas.  No.  16,854. 

Averment  of  assignment  after  application. 
—  A  declaration  in  an  action  at  law  for  the 
infringement  of  a  patent,  averring  that  the 
inventor  did,  before  the  issuance  of  letters 
patent,  etc.,  assign  his  right,  title,  and  in- 
terest in  the  said  invention  or  design  to 
the  said  plaintiffs,  etc.,  is  not  open  to  the 
objection  that  it  does  not  allege  that  the 
assignment  was  made  after  the  application 
for  the  patent.  An  invention  of  a  machine 
may  be  assigned  as  well  before  as  after  the 
application  for  a  patent.  Rathbone  v.  Orr, 
(1850)  5  McLean  (U.  S.)  131,  20  Fed.  Cas. 
No.  11,685. 

Description  of  patent.  —  The  declaration 
should  sufficiently  identify  and  describe  the 
patent  on  which  suit  is  brought.  It  is  siiffi- 
cient  to  state  in  the  declaration  the  sub- 
stance of  the  grant.  Tryon  v.  White,  (1816) 
Pet.    (C.  C.)   96,  24  Fed.  Cas.  No.  14,208. 

W^here  a  patent  is  designated  by  the  terms 
which  itself  uses,  it  will  be  sufficient  de- 
scription of  the  patent  without  going  into 
the  particulars  as  contained  in  the  specifi- 
cation. A  specification  is  a  matter  of  evi- 
dence to  be  used  at  the  trial,  and  if  the 
defendant  desires  he  may  nave  it  placed  on 
the  record  by  asking  oyer  of  it.  Gray  v. 
James,  (1817)  Pet  (C.  C.)  476,  10  Fed. 
Cas.  No.  6,719;  followed  by  (Sitting  v. 
Myers,  (1818)  4  Wash.  (U.  S.)  220,  6  Fed. 
Cas.  No.  3,520. 

Where  the  declaration  professes  to  set  forth 
the  specification  as  part  of  the  grant,  accord- 
ing to  its  tenor,  the  slightest  varir.tion  will 
be  fatal  and  entitle  the  defendant  to  a 
nonsuit.  Tryon  v.  White,  (1815)  Pet.  (C. 
C.)    96,  24  Fed.  Cas.  No.   14,208. 

The  profert  of  letters  patent  (of  which  the 
specification  is  a  part)  makes  the  letters 
patent  when  produced  a  part  of  the  declara- 
tion and  so  gives  all  the  certainty  as  to  the 
invention  and  improvement  patented,  which 
is  required  by  law.  It  would  be  more  formal 
to  annex  a  copy  of  the  letters  patent  and 
specification  to  the  declaration  and  refer 
thereto  in  the  declaration,  but  the  common 
practice  is  the  other  way,  and  there  is  no 
objection  to  it.  Pitts  v.  Whitman,  (1843) 
2  Story   (U.  S.)  609. 

5  F.  S.  A.— 36  66X 


Copy  of  letters  patent.  —  The  defendant 
cannot  of  right  demand  oyer  of  letters  pat- 
ent to  which  the  declaration  refers;  but 
he  can  obtain  them  if  he  desires,  since  they 
are  matter  of  record.  Singer  v.  Wilson,  22 
Fed.   Cas.   No.   12,901. 

Averment  of  novelty  and  utility.  —  The 
novelty  and  utility  of  the  invention  should 
be  averred  in  the  declaration.  Wilder  v. 
McCormick,  (1846)  2  131atchf.  (U.  S.)  31, 
29  Fed.  Cas.  No.  17,650. 

Denial  of  public  use  or  sale.  —  The  aver- 
ment must  be  that  ilie  invention  had  not 
been  in  public  use  or  on  sale  for  more  than 
two  years  prior  to  the  application  for  the 
patent,  without  further  statement  that  no 
such  use  or  sale  was  had  with  the  consent 
of  the  inventor.  Since  Act  1839,  it  is  im- 
material whether  the  inventor  consented  or 
not.  Blessing  v.  John  Trageser  Steam  Cop- 
per Works,    (1888)    34   Fed.   Rep.   753. 

It  must  be  positively  averred  as  a  fact 
and  not  indirectly  that  the  invention  has 
not  been  in  public  use  or  on  sale  for  more 
than  two  years  prior  to  the  application  for 
a  patent.  Rubber -Tire  Wheel  Co.  i?.  Davis, 
(1900)    100  Fed.  Rep.  85. 

The  infringement  should  be  averred  and  it 
is  sufficient  to  allege  in  the  usual  form  that 
the  defendant  "  made,  constructed,  used,  and 
vended  to  sundry  persons"  the  said  inven- 
tion, and  the  means  or  manner  of  the  vio- 
lation of  the  patent  need  not  be  set  forth. 
Case  t7.  Redfield,  (1849)  4  McLean  (U.  S.) 
626. 

Period  of  use. —  The  plaintiff  is  confined  to 
giving  evidence  of  the  making,  constructing, 
or  using  the  invention  in  violation  of  his  pat- 
ent right  during  the  period  which  he  speci- 
fies in  his  declaration.  Eastman  v.  Bod- 
fish,   (1841)   1  Story  (U.  S.)   528. 

If  the  declaration  contains  no  continu- 
atido  with  reference  to  the  selling,  the  plain- 
tiff can  properly  prove  only  one  actual  sale 
as  an  independent  basis  of  damages.  Le 
Page  Co.  V.  Russia  Cement  Co.,  (1892)  61 
Fed.  Rep.  941. 

Demand  of  damages  in  gross  proper.  —  In 
an  action  on  the  case,  the  gravamen  being 
the  tortious  infringement  of  the  plaintiff's 
patent,  a  demand  of  damages  in  gross  is  a 
proper  conclusion  of  the  declaration.  Wilder 
V.  McCormick,  (1846)  2  Blatchf.  (U.  S.) 
31,  29  Fed.  Cas.  No.  17,650. 

Pleadings  similar  in  equity.  —  Redress  for 
the  infringement  of  a  patent  may  be  sought 
by  a  suit  in  equity  as  well  as  by  an  action 
at  law,  and  the  required  allegations  and 
proofs  are  substantially  the  same  in  one 
form  of  remedy  as  in  the  other.  Parks  r. 
Booth,    (1880)    102  U.  S.  96. 

V.  Recovery. 

See  further,  R.  S.  sec.  4921  notes,  infray  p. 
677. 

Measure  of  damages.  —  Established  roy- 
alties or  sales  of  licenses  constitute  the 
primary  or  true  measure  of  damages.  Mc- 
Cormick V.  Seymour,  (1864)  3  Blatchf.  (U. 
S.)  209.  15  Fed.  Cas.  No.  8,727;  Sanders  r. 
Logan,  (1801)  2  Fish.  Pat.  Cas.  167,  21 
Fed.  Cas.  No.  12,295;  New  York  v.  Ransom, 
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(1860)  23  How.  (U.  S.)  487;  Seymour  v. 
McCormick,  (1863)  16  How.  (U.  S.)  480; 
Hogg  V.  Emerson,  (1860)  11  How.  (U.  S.) 
587;  Emigh  t?.  Baltimore,  etc.,  R.  Co.,  (1881) 
4  Hughes  (U.  S.)  271;  Emerson  v,  Simm, 
(1873)  6  Fish.  Pat.  Cas.  281,  8  Fed.  Gas. 
No.  4,443;  Washington,  etc.,  Steam  Packet 
Co.  17.  Sickles,  (1873)  19  Wall.  (U.  S.)  611; 
Philp  V.  Nock,  (1873)  17  Wall.  (U.  S.) 
460;  Rude  v,  Westcott,  (1889)  130  U.  S. 
152;  Tilghman  v.  Proctor,  (1888)  125  U.  S. 
136;  Root  V.  Lake  Shore,  etc,  R.  Co.,  (1881) 
105  U.  S.  189;  Birdsall  v.  Coolidge,  (1876) 
93  U.  S.  64;  Burdell  v.  Denig,  (1876)  92 
U.  S.  716;  Cassidy  v.  Hunt,  (1896)  75  Fed. 
Rep.  1012;  Houston,  etc.,  R.  Co.  v.  Stern,  (C. 
C.  A.  1896)  74  Fed.  Rep.  636;  Timken  t7.  Olin, 
(1890)  41  Fed.  Rep.  169;  Asmus  v.  Fiee- 
man,  (1888)  34  Fed.  Rep.  902;  Stutz  v. 
Armstrong,  (1885)  26  Fed.  Rep.  147;  Gra- 
ham 17.  Geneva  Lake  Crawford  Mfg.  Co., 
(1881)  24  Fed.  Rep.  642;  Cottier  v.  Stim- 
8on,  (1884)  20  Fed.  Rep.  906;  Wooster  v. 
Sinionson,  (1884)  20  Fed.  Rep.  316;  West- 
cott 17.  Rude,  (1884)  19  Fed.  Rep.  830;  Star 
Salt  Caster  Co.  17.  Grossman,  (1879)  4  B.  & 
A.  Pat.  Cas.  566,  22  Fed.  Cas.  No.  13,320; 
Sickels  17.  Borden,  (1850)  3  Blatchf.  (U. 
S.)  535,  22  Fed.  Cas.  No.  12,832;  Goodyear 
Dental  Vulcanite  Co.  t?.  Van  Antwerp, 
(1876)  2  B.  &  A.  Pat.  Cas.  252,  10  Fed. 
Cas.  No.  5,600;  Goodyear  17.  Bishop,  (1861) 
2  Fisn.  Pat.  Cas.  154,  10  Fed.  Cas.  No. 
5,569;  Keller  17.  Stolzenbach,  (1886)  37  Pat. 
Off.  Gaz.  564. 

What  royalties  apply  as  measure  of  dam- 
ages. —  This  rule  will  apply,  however,  only  in 
cases  where  the  royalty  is  the  fixed  and  estab- 
lished price  at  which  a  license  is  granted  for 
the  use  of  that  particular  patent.  Black  17. 
Munson,  (1877)  14  Blatchf.  (U.  S.)  265; 
Washington,  etc.,  Steam  Packet  Co.  17.  Sickles, 
(1873)  19  WalL  (U.  S.)  617;  Comely  17. 
Marckwald,  (1889)  131  U.  S.  159;  Rude 
17.  Westcott,  (1889)  130  U.  S.  152;  Black  17. 
Thome,  (1884)  111  U.  S.  122;  Royer  17.  Shultz 
Belting  Co..  (1891)  45  Fed.  Rep.  51;  Keyes 
17.  Pueblo  Smelting,  etc.,  Co.,  (1890)  43  Fed. 
Rep.  478;  Gary  17.  Lovell  Mfg.  Co.,  (1889)  37 
Fed.  Rep.  654;  United  Nickel  Co.  17.  Central 
Pac.  R.  Co.,  (1888)  36  Fed.  Rep.  186; 
Graham  i?.  Piano  Mfg.  Co.,  (1888)  35  Fed. 
Rep.  597;  Asmus  17.  Freeman,  (1888)  34 
Fed.  Rep.  902;  Hammacher  17.  Wilson, 
(1887)  32  Fed.  Rep.  796;  Adams  17.  Bellaire 
Stamping  Co.,  (1886)  28  Fed.  Rep.  360; 
Bates  17.  St.  Johnsbury,  etc.,  R.  Co.,  (1887) 
32  Fed.  Rep.  628;  Comely  v.  Marckwald, 
(1885)  32  Fed.  Rep.  292;  National  Car 
Brake  Shoe  Co.  17.  Terre  Haute  Car,  etc.,  Co., 
(1884)  19  Fed.  Rep.  514;  Matthews  t7. 
Spangenberg,  (1882)  14  Fed.  Rep.  350;  Bus- 
sey  17.  Excelsior  Mfg.  Co.,  (1880)  1  Fed.  Rep. 
640. 

To  be  binding  on  a  stranger  or  infrincjer 
sales  of  licenses  must  be  sufficient  in  num- 
ber to  establish  the  fee  or  royalty  charged 
for  the  use  of  the  pntent  as  its  market  value. 
Adams  r.  Bellaire  Stamping  Co.,  (1886)  28 
Fed.  Rep.  360. 

Royalty  must  be  fixed  and  established  and 
without  other  inducements  for  the  license  fee 


to  constitute  measure  of  damages.  Hunt 
Bros.  Fruit- Packing  Co.  17.  Cassiday,  (C.  C 
A.  1894)  64  Fed.  Rep.  585;  Vulcanite  PftT- 
ing  Co.  V.  American  Artificial  Stone  Pftv«- 
ment  Co.,  (1888)  36  Fed.  Rep.  378;  Adams 
V.  Bellaire  Stamping  Co.,  (1886)  28  Fed. 
Rep.  360;  Proctor  17.  Brill,  (1880)  4  Fed. 
Rep.  415. 

Licenses  granted  under  similar  dicvm- 
stances.  —  A  royalty  is  the  measure  of  dam- 
ages only  where  it  is  a  fixed  and  established 
price  at  which  licenses  are  granted  under  cir- 
cumstances fairly  similar.  Colgate  e.  West- 
ern Electric  Mfg.  Co.,  (1886)  28  Fed.  Rep. 
146;  Wooster  17.  Thornton.  (1886)  26  Fed. 
Rep.  274;  Westcott  v.  Rude,  (1884)  19  Fed- 
Rep.  830;  National  Car-Brake  Shoe  Co.  ». 
Terre  Haute  Car,  etc.,  Co.,  (1884)  19  Fed. 
Rep.  514;  Comely  v.  Marckwald,  47  Pat 
Off.  Gaz.  1353. 

License  fee  not  absolute  test  of  damagvf. 

—  A  license  fee  is  not  an  absolute  and  in- 
variable test  of  damages,  but  is  merely  evi- 
dence.  Bell  v.  Daniels,  (1858)  1  Fish.  Pit 
Cas.  372;  Parker  v.  Hulme.  (1849)  1  Fish. 
Pat.  Cas.  44;  Wooster  r.  Handy,  (1885)  23 
Blatchf.  (U.  S.)  112;  Tilghman  v.  Proctor. 
(1888)  125  U.  S.  136;  Clark  V.  Wooster, 
(1886)  119  U.  S.  322;  Bates  v.  St  Johns- 
bury,  etc.,  R.  Co.,  (1887)  32  Fed.  Rep.  628; 
Sickels  V.  Borden,  (1856)  3  Blatchf.  (U.  S.) 
535,  22  Fed.  Cas.  No.  12.832. 

Limited  use  of  patent  for  short  time.  — U 
the  patented  improvement  has  been  used  only 
to  a  limited  extent  and  for  a  short  time  the 
license  fee  is  not  a  proper  measure  of  dam- 
ages, but  a  smaller  sum  should  be  found  and 
the  damages  sustained.  Seymour  r.  Mc- 
Cormick, (1853)  16  How.  (U.  S.)  490;  Biid- 
sall  17.  Coolidge.  (1876)  93  U.  S.  64;  Judaon 
17,  Bradford,  (1878)  3  B.  &  A.  Pat.  Cas.  539; 
Keller  17.  Stolzenbaugh,  (1890)  43  Fed.  tlep. 
378. 

Defendants   manufacturing   under  license. 

—  Where  the  defendants  had  been  mannfae- 
turing  for  five  years  under  license  from  the 
plaintiff  the  royalties  then  fixed  by  the  par 
ties  were  held  to  be  the  true  measure  of  dam- 
ages. Star  Salt  Caster  Co.  v.  Grossman, 
(1879)  4  B.  &  A.  Pat.  Cas.  566. 

Where  there  is  no  fixed  and  established 
royalty  exceptional  contracts  may  be  taken 
as  the  measure  of  damages.  Greenleaf  r, 
Yale  Lock  Mfg.  Co.,  (1879)  17  Blatchf.  (U. 
S.)  253. 

Evidence  of  payment  made  for  infringe 
ments  is  incompetent  to  establish  a  price  u 
for  a  fixed  rovalty.  Comely  v.  Marckwald. 
(1885)    32  Fed.  Rep,  292. 

The  price  for  which  a  patentee  has  sold  his 
rights  in  a  certain  territory  is  no  criterion  by 
which  to  determine  the  amount  of  damige 
sustained  by  an  infringement  in  other  terri- 
toryr.  Cam'pbell  r.  Barclav,  (1870)  5  Bias. 
(U.  S.)    170. 

But  a  rescinded  contract  between  the 
parties  cannot  be  used  as  a  measure  of  dam- 
ages. Bussev  r.  Excelsior  Mfg.  Co.,  (1880) 
1  McCrary  (U.  S.)   161. 

License  fee  for  rights  infringed.  —  Id  or- 
der to  constitute  a  proper  measure  of  dam- 
ages a  license  fee  must  be  for  such  rights  is 
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have  been  infringed  and  not  for  other  rights 
under  the  patent.  La'  Baw  t^.  Hawkins, 
(1877)  2  B.  &  A.  Pat.  Cas.  561;  Colgate  v. 
Western  Electric  Mfg.  Co.,  (1886)  28  Fed. 
Rep.  146. 
Relation  of  license  fee  to  patent  infringed. 

—  The  license  fee  for  royalty  must  relate  ex- 
clusively to  the  patent  claimed  to  be  in- 
fringed. Adams  i?.  Bellaire  Stamping  Co., 
(1886)    28  Fed.  Rep.  360. 

License  fees  for  tne  use  of  patents  blended 
together  would  not  establish  a  royalty  as  to 
either  patent.  Adams  t^.  Bellaire  Stamping 
Co.,   (1886)  28  Fed.  Rep.  360. 

Infringement  of  part  of  invention.  —  An  es- 
tablished license  fee,  however,  is  not  the 
proper  criterion  of  damages  for  the  infringe- 
ment of  a  part  of  the  invention  only  for 
which  such  license  fee  is  charged.  Birdsall 
V.  Coolidge,  (1876)  93  U.  S.  64;  Hunt  Bros. 
Fruit  Packing  Co.  v.  Cassidy,  (C.  C.  A. 
1892)  63  Fed.  Rep.  267;  Westcott  v.  Rude, 
(1884)  19  Fed.  Rep.  830;  Wooster  v.  Simon- 
son,    (1883)    16  Fed.  Rep.  680. 

License  fee  apportioned  to  parts  of  inven- 
tion. —  If,  however,  the  license  fee  is  appor- 
tioned to  the  different  parts  of  an  invention 
it  will  constitute  a  proper  measure  of  dam- 
ages for  the  infringement  of  such  parts. 
Williames  v.  McNeely,  (1896)  77  Fed.  Rep. 
8%»4;  Moffitt  17.  Cavanagh,  (1886)  27  Fed. 
Rep.  511;  Porter  Needle  Co.  v.  National 
Needle  Co.,  (1886)  22  Fed.  Rep.  829; 
Wooster  v.  Simonson,  (1883)  16  Fed.  Rep. 
680. 

Immaterial  parts  not  infringed.  —  If  the 
portions  of  the  invention  which  are  not  in- 
fringed are  merely  structural  and  are  in- 
cluded within  those  infringed  the  license  fee 
will  constitute  a  proper  measure  of  damages. 
Asmus  17.  Freeman,  (1888)  34  Fed.  Rep.  902; 
Willimantic  Thread  Co.  v.  Clark  Thread  Co., 
(1886)  27  Fed.  Rep.  865. 

Where  test  of  license  fee  cannot  be  applied. 

—  In  cases  where  the  test  of  a  license  fee 
cannot  properly  be  applied  in  determining 
the  amoimt  of  damages,  a  sum  which  will 
compensate  the  patentee  for  the  injury  which 
he  has  sustained  by  the  infringement  will  be 
awarded  him,  and  what,  under  the  circum- 
stances, would  be  a  reasonable  royalty  may 
be  considered  by  the  jury.  Cowing  v.  Rura- 
sey,  (1870)  8  Blatchf.  (U.  S.)  36;  Washing- 
ton, etc.,  Steam  Packet  Co.  v.  Sickles,  (1873) 
19  Wall.  (U.  S.)  617;  Philp  t?.  Nock,  (1873) 

17  Wall.  (U.  S.)  460;  Suffolk  Mfg.  Co.  v. 
Hayden,  (1866)  3  Wall.  (U.  S.)  315;  Yale 
Lock  Mfg.  Co.  V,  Sargent,  (1886)  117  U.  S. 
636;  Marsh  t?.  Seymour,  (1877)  97  U.  S. 
348;  Birdsall  17.  Coolidge,  (1876)  93  U.  S. 
64;  Cassidy  17.  Hunt,  (1896)  75  Fed.  Rep. 
1012;  Hunt  Bros.  Fruit-Packing  C^.  v.  Cas- 
siday,  (C.  C.  A.  1894)  64  Fed.  Rep.  585; 
T.ee  r.  Pillsbury,  (1892)  49  Fed.  Rep.  747; 
Ross  V,  Montana  Union  R.  Co.,  (1890)  45 
I  I'll.  Kpp.  424;  Creamer  v.  Bowers,  (1888) 
:i.'>  Fed.  Rep.  206;  Washburn  v.  Gould, 
11844)  3  Story  (U.  S.)  122,  29  Fed.  Cas. 
So,  17,214;  Wayne  r.  Holmes,  (1856)  1 
Bond  (U.  S.)  27,  29  Fed.  Cas.  No.  17.303; 
PnjTc  r.  Ferry.   (1857)    1  YUh.  Pat.  Cas.  20S. 

18  Fed.  Cas.  No.  10,662;  McCorniick  v.  Sev- 
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mour,  (1851)  2  Blatchf.  (U.  S.)  240,  15 
Fed.  Cas.  No.  8,726;  Hawes  t?.  Washburne, 
(1872)  5  Pat  Off.  Gaz.  491,  11  Fed.  Cas. 
No.  6,242;  Hawes  v.  Gage,  (1872)  6  Pat. 
Off.  Gaz.  494,  11  Fed.  Cas.  No.  6,237;  Carter 
V.  Baker,  (1871)  1  Sawy.  (U.  S.)  512,  5  Fed. 
Cas.  No.  2,472;  Ransom  v.  New  York.  (1856) 
1  Fish.  Pat.  Cas.  252,  20  Fed.  Cas.  No. 
11,573;    Smith   r.   Higgins,    (1856)    22    Fed. 

Cas.  No.   13,057;   Grant  t?.  ,    (1829)    10 

Fed.  Cas.  No.  5,701;  Buck  v.  Hermance, 
(1849)  1  Blatchf.  (U.  S.)  398,  4  Fed.  Cas. 
No.  2,082. 

Defendant's  profits  as  measure  of  damages. 
—  Only  under  peculiar  circumstances  and 
where  no  other  rule  is  applicable  can  the  de- 
fendant's profits  be  taken  as  a  measure  of 
damages  in  an  notion  at  law.  Seymour  v. 
McCormick,  (1853)  16  How.  (U.  S.)  480; 
Philp  V.  Nock,  (1873)  17  Wall.  (U.  S.)  460; 
Suffolk  Mfg.  Co.  V.  Hayden,  (1865)  3  Wall. 
(U.  S.)  315;  Sessions  t7.  Romadka,  (1892) 
145  U.  S.  29;  Burdell  v.  Denig,  (1876)  92 
U.  S.  716. 

Profits  lost  by  plaintiff.  —  If  plaintiff  was 
ready  to  supply  the  market  with  his  patented 
goods  and  his  business  was  hindered  or  in- 
terfered with  by  the  competition  of  defend- 
ant, plaintiff's  damage  will  be  the  amount  of 
profit  which  he  has  lost  by  reason  of  such 
interference.  McComb  v.  Brodie,  (1871)  1 
Woods    (U.  S.)    153,  15  Fed.  Cas.  No.  8,708. 

Only  actual  damages  and  not  speculative 
or  exemplary  damages  are  recoverable.  Wil- 
bur V.  Beecher.  (1850)  2  Blatchf.  (U.  S.) 
132;  Hall  v.  Wiles,  (1851)  2  Blatchf.  (U. 
S.)  194;  Russell  v.'  Place,  (1871)  5  Fish. 
Pat.  Cas.  134;  Haselden  v.  Ogden,  (1868)  3 
Fish.  Pat.  Cas.  378;  Parker  v.  Hulme,  (1849) 
1  Fish.  Pat.  Cas.  44;  Whittemore  v.  Cutter, 
(1813)  1  Gall.  (U.  S.)  478;  New  York  t\ 
Ransom,  (1860)  23  How.  (U.  S.)  487;  Sey- 
mour t;.  McCormick,  (1853)  16  How.  (U.  S.) 
480;  Hogg  r.  Emerson,  (1850)  11  How.  (U. 
S.)  607;  Teese  17.  Phelps,  (1855)  McAU.  (U. 
S.)  48;  Gray  v.  James.  (1817)  Pet.  (C.  C.) 
394;  Kneass  V.  Schuylkill  Bank,  (1820)  4 
Wash.  (U.  S.)  9;  -ilghman  v.  Proctor, 
(1888)  125  U.  S.  136;  Yale  Lock  Mfg.  Co.  v. 
Sargent,  (1886)  117  U.  S.  636;  Birdsall  v, 
Coolidge,  (1876)  93  U.  S.  64. 

Amount  determined  by  loss  to  plaintiff.— 
In  the  determination  of  the  amount  of  dam- 
ages the  question  is  what  the  plaintiff  has 
lost  and  not  what  the  defendant  has  gained. 
Cowing  V.  Rumsey,  (1870)  8  Blatchf.  (U.  S.) 
36,  6  Fed.  Cas.  No,  3,296;  Tatham  v.  Le  Rov, 
(1852)  2  Blatchf.  (U.  S.)  474;  McComb  v. 
Brodie,  (1871)  1  Woods  (U.  S.)  153,  15  Fed. 
Cas.  No.  8.708:  McKeever  v.  U.  S.,  18  Ct.  CI. 
757;  Coupe  r.  Royer,  (1895)  155  U.  S.  565; 
Thomson  v.  Wooster,  (1885)  114  U.  S.  104; 
Cassidy  r.  Hunt,  (1896)  75  Fed.  Rep.  1012; 
Royer  v.  Shultz  Belting  Co.,  (1891)  45  Fed. 
Rep.  51;  Morss  r.  I'nion  Form  Co.,  (1889) 
39  Fed.  Rep.  468;  La  Baw  v.  Hawkins, 
(1877)  2  B.  &  A.  Pat.  Cas.  561,  14  Fed.  Cas. 
No.  7.961. 

Damages  for  proximate  results  only. — 
Damages  may  be  recovered  only  for  the 
proximate  and  not  for  the  remote  result  "of 
tlie  infringement.      McCormick   r.    Seymour, 
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(1861)  2  Blatchf.  (U.  S.)  240;  Carter  v. 
Baker,  (1871)  1  Sawy.  (U.  S.)  512;  Hawesv. 
Washburn,  ( 1872)  5  Pat.  Off.  Gaz.  491 ;  Boesch 
t?,  Graff,  (1890)  133  U.  S.  697;  Roemer  v. 
Simon,  (1887)  31  Fed.  Rep.  41;  Smith  t?. 
Prior,  (1873)  2  Sawy.  (U.  S.)  461,  22  Fed. 
Gas.  No.  13,095;  Stephens  v.  Felt,  (1844)  22 
Fed.  Gas.  No.  13,368a. 
Damages  for  period  of  infringement  only. 

—  Damages  should  be  estimated  only  for  the 
period  of  the  infringement  and  not  for  the 
whole  term  of  the  patent.  Suffolk  Mfg.  Co. 
V.  Hay  den,  (1865)  3  Wall.  (U.  S.)  316; 
Whittemore  v.  Cuuer,  (1813)  1  Gall.  (U.  S.) 
478. 

Infringement  by  two  successive  companies. 

—  Where  the  infringing  machine  has  been 
used  by  two  successive  companies  the  master 
should  ascertain  to  what  degree  each  in- 
fringed. Turrill  r.  Illinois  Cent.  R.  Co., 
(1871)  3  Biss.  (U.  S.)   72. 

Damages  recovered  from  one  of  two  defend- 
ants. —  Where  an  action  for  infringement  is 
brought  against  two  defendants  damages  may 
be  recovered  from  one,  though  no  proof  were 
given  against  the  other;  for  all  torts  arc 
joint  and  several  and  the  plaintiff  may  re- 
cover a  verdict  against  one  though  the  other 
defendant  be  acquitted.  Reutgen  v.  Kanowrs, 
(1804)  1  Wash.  (U.  S.)  168,  20  Fed.  Gas. 
No.  11,710. 

Damages  for  use  prior  to  patent.  —  Dam- 
ages are  not  recoverable  for  the  use  of  an  in- 
vention prior  to  the  issuance  of  the  letters 
patent  upon  which  the  suit  is  brought. 
Brodie  v,  Ophir  Silver  Min.  Co.,  (1867)  5 
Sawy.  (U.  S.)  608,  4  Fed.  Gas.  No.  1,919; 
Lyon  V.  Donaldson,  (1888)  34  Fed.  Rep.  789. 

Infringement  prior  to  reissus.  —  Damages 
for  the  infringement  of  a  reissued  patent 
cannot  be  recovered  by  the  patentee  for  any 
time  antecedent  to  the  date  of  his  reissue,  the 
extended  patent  having  been  surrendered. 
Agawam  Woollen  Co.  v.  Jordan,  (1868)  7 
Wall.    (U.  S.)    683. 

Profits  lost  as  element  of  damages. — 
Profits  lost  by  the  patentee  by  reason  of  an 
infringement  properly  enter  into  the  ques- 
tion of  damages  as  an  element  thereof. 
American  Braided  Wire  Co.  v,  Thomson, 
(1890)  44  Ch.  D.  374;  Putnam  v.  Lomax, 
(1881)  10  Biss.  (U.  S.)  546;  Sargent  v.  Yale 
Lock  Mfg.  Co.,  (1879)  17  Blatchf.  (U.  S.) 
244;  Philp  v.  Nock,  (1873)  17  Wall.  (U. 
S.)  460;  Crosby  Steam  Gage,  etc.,  Co.  v.  Con- 
solidated Safety  Valve  Co.,  (1891)  141  U.  S. 
441;  Yale  Lock  Mfg.  Co.  v.  Sargent,  (1886) 
117  U.  S.  536;  Rose  v.  Hirsh,  (C.  C.  A.  1899) 
94  Fed.  Rep.  177;  Am  Ende  v.  Seabury, 
(1890)  43  Fed.  Rep.  672;  Covert  v.  Sargent, 
(1889)  38  Fed.  Rep.  237;  Welling  v.  La  Bau, 
(1888)  34  Fed.  Rep.  40;  Blake  r.  Greenwood 
Cemeterv,  (1883)  16  Fed.  Rep.  676;  Fitch 
V.  Bragg,  (1883)  16  Fed.  Rep.  243;  Zane  v. 
Peck,  (1882)  13  Fed.  Rep.  476;  Putnam  v. 
Lomax,  (18S1)  9  Fed.  Rep.  448;  Sargent  r. 
Yale  Lock  Mf^.  Co.  (1870)  17  Blntchf.  (U. 
S.)  244,  21  Fed.  Cas.  No.  12,366;  McCor- 
mick  V.  Seymour.  (1854)  3  Blatchf.  (U.  S.) 
209,  15  Fed.  C:i<.  No.  8.727. 

But  such  profits  are  limited  to  those  aris- 
ing from  the  patent  itself  and  do  not  include 


the  mere  mechanical  or  manufacturing  profit 
McCormick  v.  Sevmour,  (1854)  3  Blatchf. 
(U.  S.)  209,  15  Fed.  Cas.  Xo.  8,727;  Blake 
V,  Robertson,  (1876)  94  U.  S.  728. 

Reasonable  certainty  of  profits. — There  can 
be  no  recovery  for  speculative  profits.  Rea- 
sonable certainty  that  except  for  the  infringe- 
ment the  profits  claimed  would  have  been 
realized  must  be  shown.  Ingersoll  t.  Mus- 
grove,  (1878)  14  Blatchf.  (U.  S.)  541; 
Boesch  V.  Graff,  (1890)  133  U.  S.  697; 
Comely  v.  Marckwald,  (1889)  131  U.  S.  159; 
Dobson  t\  Doman,  (1886)  118  U.  S.  10; 
Dobson  V.  Hartford  Carpet  Co.,  (1885)  114 
U.  S.  439;  Jennings  v,  Rogers  Silver- Plate 
Co.,  (1901)  105  Fed.  Rep.  967;  Tatnm  r. 
Gregory,  (1892)  51  Fed.  Rep.  446;  Roycr  r. 
Shultz  Belting  Co.,  (1891)  45  Fed.  Rep.  51; 
Morss  V.  Union  Form  Co.,  (1889)  39  Fed. 
Rep.  468;  Covert  v.  Sargent,  (1889)  38  Fed. 
Rep.  237;  Creamer  v.  Bowers,  (1888)  35 
Fed.  Rep.  206;  Bell  v.  U.  S.  Stamping  Co., 
(1887)  32  Fed.  Rep.  549;  Roemer  v.  Simon, 
(1887)  31  Fed.  Rep.  41;  Hall  v.  Stem, 
(1884)  20  Fed.  Rep.  788;  St.  Louis  SUmping 
Co.  r.  Quinby,  (1880)  5  B.  &  A.  Pat  Cas. 
275,  21  Fed.  Cas.  No.  12,240a;  La  Baw  r. 
Hiwkins,  (1877)  2  B.  A  A.  Pat.  Ca«.  561,  14 
Fed.  Cas.  No.  7,961. 

Absence  of  sufficient  proof. — The  burden 
of  proving  damages  is  upon  the  plaintiff,  and 
only  nominal  damages  may  be  recovered  ia 
the  absence  of  sufficient  proof.  Calkins  t\ 
Bertrand,  (1881)  10  Biss.  (U.  S.)  445; 
Spaulding  v.  Tucker,  (1869)  Deady  (U.  S.) 
649;  Conover  V.  Rapp,  (1859)  4  Fish.  Pat 
Cas.  57;  Burdell  v.  Denig,  (1865)  2  Fish. 
Pat  Cas.  588;  Whittemore  v.  Cutter,  (1813) 
1  Gall.  (U.  S.)  429;  New  York  v.  Ransom, 
(1860)  23  How.  (U.  S.)  487;  Seymour  r. 
McCormick,  (1853)  16  How.  (U.  S.)  480; 
Carter  v.  Baker,  (1871)  1  Sawy.  (U.  S.) 
512;  Philp  v.  Nock,  (1873)  17  Wall.  (U.  S.) 
460;  Coupe  v.  Royer,  (1895)  155  U.  S.  565; 
Boesch  t?.  Graff,  (1890)  133  U.  S.  697; 
Comely  t?.  Iklarckwald,  (1889)  131  U.  S. 
169;  Rude  v.  Westcott,  (1889)  130  U.  & 
152;  Black  V.  Thome,  (1884)  111  U.  S.  122; 
Blake  v.  Robertson,  (1876)  94  U.  S.  728; 
Bo-ston  V.  Allen,  (C.  C.  A.  1898)  91  Fed. 
Rep.  248;  Houston,  etc.,  R.  Co.  i?.  Stem,  (C. 
C.  A.  1896)  74  Fed.  Rep.  636;  Lee  v.  Pills- 
bury,  (1892)  49  i?ed.  Rep.  747;  Royer  r. 
Schultz  Belting  Co.,  (1891)  45  Fed.  Rep.  51; 
Bell  r.  U.  S.  Stomping  Co.,  (1887)  32  Fed. 
Rep.  549;  Roemer  v.  Simon,  (1887)  31  Fed. 
Rep,  41;  Moffitt  v.  Cavanagh.  (1886)  27 
Fed.  Rep.  511;  Proctor  v.  Brill,  (1880)  4 
Fed.  Rep.  415;  Spaulding  v.  Tucker,  (1869) 
Deady  (U.  S.)  649,  22  Fed.  Cas.  No.  13,220: 
Smith  V.  Higgins,  (1857)  22  Fed.  Cas.  No. 
13,058;  Rollhaus  t?.  McPherson,  (1855)  20 
Fed.  Cas.  No.  12,026;  Poppenhusen  r.  New 
York  Gutta  Percha  Comb  Co.,  (1858)  2  Fish. 
Pat.  Cas.  62,  19  Fed.  Cas.  No.  11,283;  Inger- 
soll r.  Musgrove,  (1878)  14  Blatchf.  (U.S.) 
541,  13  Fed.  Cas.  No.  7,040;  Goodyear  r. 
Bishop,  (1861)  2  Fish.  Pat.  Cas.  154,  10  Fed. 
Cas.  No.  5,559;  National  Car  Brake  Shoe  0>. 
V.  Terre  Haute  Car  Mfg.  Co.,  (1884)  28  Pat 
Off.  Gaz.  1007. 

No   advantage   derired   from   use.  ^  On!/ 
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nominal  damages  may  be  recovered  where 
there  is  no  established  license  fee  and  no  ad- 
vantage is  derived  from  the  use  of  the  pat- 
ented device  over  other  available  methods  in 
common  use.  Black  v.  Thome,  (1884)  111 
U.  S.  122;  Burden  v.  Denig,  (1866)  2  Fish. 
Pat.  Cas.  688,  4  Fed.  Cas.  No.  2,142. 

Full  damages  for  full  infringement.  —  De- 
pending upon  the  nature  of  the  patent,  full 
damages  should  be  given  only  for  full  in- 
fringement. Hogg  17.  Emerson,  (1860)  11 
How.  (U.  S.)  687;  Birdsall  v,  Coolidge, 
(1876)   93  U.  S.  64. 

Infringement  by  selling  or  using.  —  There 
is  an  essential  difference  between  infringe- 
ment by  selling  and  infringement  by  using 
the  patented  article.  Seattle  i;.  McNamara, 
(C.  C.  A.  1897)  81  Fed.  Rep.  863;  Colgate  r. 
Western  Electric  Mfg.  Co.,  (1886)  28  Fed. 
Rep.  146;  Whittemore  t?.  Cutter,  (1813)  1 
Gall.  (U.  S.)  478,  29  Fed.  Cas.  No.  17,601. 

Nominal  damages  for  making.  —  Only 
nominal  damages  should  be  granted  for  the 
making  of  a  patented  article  merely,  without 
either  selling  or  using  it.  Carter  v.  Baker, 
(1871)  4  Fish.  Pat.  Cas.  404;  Hogg  t7.  Emer- 
son, (1860)  11  How.  (U.  S.)  607;  Whitte- 
more V.  Cutter,  (1813)  1  Gall.  (U,  S.)  429, 
478,  29  Fed.  Cas.  No.  17,600,  17,601. 

Infringement  of  patent  for  part  of  device. 
—  An  infringer  of  a  patent  which  covers  only 
part  of  a  device  or  is  merely  a  patent  for  an 
improvement  is  liable  only  for  so  much  of  the 
value  as  is  due  to  such  improvement  Sey- 
mour r.  McCormick,  (1853)  16  How.  (U.  S.) 
480;  Goulds  Mfg.  Co.  v.  Cowing,  (1874)  1 
B.  A  A.  Pat.  Cas.  375;  Star  Salt  Caster  Co. 
r.  Grossman,  (1879)  4  B.  &  A.  Pat,  Cas.  566; 
McCreary  v.  Pennsvlvania  Canal  Co.,  (1891) 
141  U.  S.  459;  Garretson  v.  Clark,  (1884)  111 
U.  S.  120;  Blake  v,  Robertson,  (1876)  94  U. 
S.  728;  Roemer  v,  Simon,  (1887)  31  Fed. 
Rep.  41;  Hay  den  v.  Suffolk  Mfg.  Co.,  (1862) 
4  Fish.  Pat.  Cas.  86,  11  Fed.  Cas.  No. 
6,261, 

Value  of  whole  device  dependent  on  pat- 
ented part.  —  Where  the  patent  covers  only 
part  of  a  device  or  is  merely  for  an  improve- 
ment, but  the  entire  commercial  value  of  the 
whole  device  depends  upon  the  patented  part, 
deduction  will  not  be  made  for  the  other 
parts  of  the  device.  Garretson  t?.  Clark, 
(1884)  111  U.  S.  120;  Fifield  r.  Whittemore, 
(1888)  33  Fed.  Rep.  835;  Kirby  v.  Ar. 
■trong,  (1881)   19  Pat.  Off.  Gaz.  661. 

Counsel  fees  and  the  expense  of  the  suit 
may  not  be  included  in  the  verdict.     Blanch- 
ard'a  Gun-Stock  Turning  Factory  t?.  Warner, 
(1848)    1    Blatchf.    (U.   S.)    258;    Parker  v. 
Hulme,  (1849)   1  Fish.  Pat.  Cas.  44;  Whitte- 
more V.  Cutter,  (1813)  1  Gall.  (U.  S.)  429,29 
Fed.  Cas.  No.   17,600;  Teese  v.  Huntingdon, 
(1859)    23  How.    (U.  S.)   2;   Philp  r.  Nock, 
(1873)    17  Wall.    (U.  S.)    460;   Stimpson  v. 
Railroads,   (1847)    1  Wall.  Jr.    (C.  C.)    164, 
23    Fed.    Cas.   No.    13,456;    Parks   v.   Booth, 
(1880)    102    U.   S.    96;    Holbrook  v.   Small, 
(1878)  3  B.  &  A.  Pat.  Cas.  626,  12  Fed.  Cas. 
No.    6,596;    Bancroft    v.    Acton,     (1870)     7 
Blatchf.   (U.  S.)   506.  2  Fed.  Cas.  No.  833. 

Counsel  fees  awarded  by  jury.  —  Although 
It  jury  cannot  allow  the  plaintiff  in  a  pat- 


ent case,  as  part  of  his  actual  damages,  any 
counsel  fees,  etc.,  yet  where  the  jury  under 
a  direction  of  the  court  did  make  such  al- 
lowance, their  verdict  was  sustained,  the 
misdirection  of  the  court  not  being  assigned 
as  a  ground  for  a  new  trial,  and  the  verdict 
having  attained,  though  in  an  improper 
manner,  the  same  result  which  the  court 
might  have  obtained  by  trebling  the  dam- 
ages. Stimpson  v.  Railroads,  (1847)  1  Wall. 
Jr.   (C.  C.)    164,  23  Fed.  Cas.  No.  13,456. 

Single  damages  by  jury,  treble  by  court.  — 
The  jury  should  estimate  the  single  damages 
and  the  court,  if  it  sees  proper,  will  treble 
the  damages  found  by  the  jury  in  awarding 
the  proper  judgment,  Whittemore  v.  Cut- 
ter, (1813)  1  Gall.  (U.  S.)  478;  Evans  t?. 
Hettick,  (1818)  3  Wash.  (U.  S.)  408;  Motte 
V.  Bennett,  (1849)  2  Fish.  Pat.  Cas.  642; 
Livingston  v,  Jones,  (1836)  3  Wall.  Jr. 
(C.  C.)  330;  Birdsall  v.  Coolidge,  (1876) 
93  U.  S.  64. 

It  is  within  the  discretion  of  the  court  to 
increase  the  damages  or  not.  Topliff  v,  Top- 
liff,  (1892)  145  U.  S.  156;  National  Fold- 
ing-Box, etc.,  Co.  V.  Elsas,  (C.  C.  A.  1898) 
86  Fed.  Rep.  917;  Stimpson  v.  Railroads, 
(1847)    1  Wall.  Jr.    (C.  (5.)    164. 

Proof  necessary  for  increased  damages. — 
Under  Act  1836,  in  an  action  at  law  for 
the  recovery  of  damages  for  the  infringe- 
ment of  a  patent,  where  the  jury  have  fixed 
the  actual  damages  they  can  only  be  varied 
by  the  -court  on  satisfactory  proofs  that  the 
plaintiff  ought,  by  way  of  protection  or 
smart  money,  to  recover  further  damages. 
Carlock  v.  fappan,  (1843)  5  Fed.  Cas.  No. 
2,412. 

Increasing  profits  recoverable  in  equity. — 
The  provision  of  this  section  in  respect  to 
the  increase  of  damages  by  the  court  does 
not  extend  to  profits  recoverable  in  equity. 
Campbell  v.  James,  (1880)  18  Blatch.  (U. 
S.)  92;  Holbrook  v.  Small,  (1878)  3  B.  & 
A.  Pat.  Cas.  625,  12  Fed.  Cas.  No.  6,596; 
Livingston  v.  Jones,  (1836)  3  Wall.  Jr.  (C. 
C.)  330;  Birdsall  v.  Coolidge,  (1876)  '  93 
U.  S.  64;  Covert  v,  Sargent,  (1890)  42  Fed. 
Rep.  298;  Sanders  v,  Logan,  (1861)  2  Fish. 
Pat.  Cas.  167,  21  Fed.  Cas.  No.  12,295; 
Motte  V.  Bennett,  (1849)  2  Fish.  Pat.  Cas. 
642,  17  Fed.  Cas.  No.  9,884. 

Increase  of  damages  for  deliberate  and 
wanton  infringement.  —  If  the  infringement 
is  deliberate  and  intentional  or  wanton  and 
persistent,  damages  will  be  increased  by  the 
court,  but  generally  not  unless  such  is  the 
case.  Emerson  v.  Simm,  (1873)  6  Fish.  Pat. 
Cas.  281;  Russell  v.  Place,  (1871)  5  Fish. 
Pat.  Cas.  136;  Schwarzel  v.  Holenshade, 
(1866)  2  Bond  (U.  S.)  29;  Guyon  v,  Ser- 
rell,  (1847)  1  Blatchf.  (U.  S.)  244;  Bell 
V.  McCullough,  (1858)  1  Bond  (U.  S.)  194; 
Brodie  v.  Ophir  Silver  Min.  Co.,  (1867)  5 
Sawy.  (U.  S.)  608;  National  Folding-Box, 
etc.,  Co.  I'.  Elsas,  (C.  C.  A.  1898)  86  Fed. 
Rep.  917;  Morss  v.  Union  Form  Co.,  (1889) 
39  Fed.  Rep.  408;  Welling  v.  La  Bau,  (1888) 
35  Fed.  Rep.  302;  Lyon  v.  Donaldson, 
(1888)  34  Fed.  Rep.  789;  Carlock  v.  Tappan, 
(1843)    5  Fed.  Cas.  No.  2,412. 

Treble  damages  to  assignee.  —  Treble  dam- 
ages will  not  generally  be  given  to  an  as* 
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signee.     Schwarzel  v.  Holenshade,    (1866)    2 
Bond    (U.  S.)    29. 

Knowledge  of  patent.  —  Damages  may  be 
mitigated  by  the  innocence  of  the  infringer 
where  in  good  faith  he  is  ignorant  of  the 
existence  of  the  patent.  Corning  v.  Burden, 
(1863)  15  How.  (U.  S.)  252;  Hogg  v. 
Emerson,  (1850)  11  How.  (U.  S.)  587; 
Parker  v.  Corbin,  (1848)  4  McLean  (U.  S.) 
462;  Bryce  v.  Dorr,  (1845)  3  McLean  (U. 
S.)  583,  4  Fed.  Cas.  No.  2,070;  Mowry  r. 
Whitney,    (1871)    14  Wall.    (U.  S.)   434. 

If  the  infringer  is  misled  by  the  conduct 
of  the  patentee,  or  where  otherwise  it  would 
be  unjust  or  inequitable,  full  damages  will 
not  be  awarded.  Adams  v.  Edwards,  (1848) 
1  Fish.  Pat.  Cas.  1;  Washburn  v.  Gould, 
(1844)  3  Story  (U.  S.)  122;  Proctor  v. 
Brill,    (1880)    4  Fed.  Rep.  415. 

Interest.  —  In  cases  where  royalty  is  taken 
as  a  measure  of  damages,  interest  may  be 
allowed  from  the  date  of  infringement.  Lo- 
comotive Safety  Truck  Co.  x\  Pennsylvania 
R.  Co.,  (1880)  2  Fed.  Rep.  677;  McCormick 
V.  Seymour,  (1854)  3  Blatchf.  (U.  S.)  209, 
15  Fed.  Gas.  No.  8,727. 

Interest  allowed  by  jury.  —  In  the  estima- 
tion of  damages  by  the  jury  interest  may 
be  taken  into  consideration  and  allowed. 
McCormick  t^.   Seymour,    (1851)    2   Blatchf. 


(U.  S.)  240,  16  Fed.  Cas.  No.  8,726;  Ta- 
tham  V,  Le  Roy,  (1862)  2  Blatchf.  (U.  S.) 
474,  23  Fed.  Cas.  No.  13,760;  Pitts  v.  Hall, 
(1851)  2  Blatchf.  (U.  S.)  229,  19  Fed.  Os. 
No.    11,192. 

Interest  cannot  be  added  to  the  damages 
from  the  filing  of  the  bill  before  a  doubling 
of  the  damages  by  the  court.  National  Fold- 
ing-Box, etc.,  Co.  17.  Elsas,  (1897)  81  Fed. 
Rep.   197. 

Interest  upon  unliquidated  damages.  —  But 
while  lapse  of  time,  and  what  money  would 
bring  at  interest  may  be  considered  in  as- 
sessing damages  for  an  injury  done  consider- 
ably ^fore,  interest  upon  unliquidated  dam- 
ages does  not  seem  to  be  allowable  before 
verdict,  judgment,  or  decree.  Silsby  r. 
Foote,  (1857)  20  How.  (U.  S.)  378;  Mowry 
v.  Whitney,  (1871)  14  Wall.  (U.  S.)  620; 
Littlefield  v.  Perry,  (1874)  21  Wall.  (U.  S.) 
205. 

*'  The  interest  might  be  considered  in  mul- 
tiplying or  otherwise  increasing  damages 
within  the  limit,  but  as  such  it  does  not 
seem  to  be  a  proper  foundation  for  such  a 
proceeding."  National  Folding-Box,  etc.,  Co. 
V.  Elsas,    (1897)    81  Fed.  Rep.  197. 

Referee's  finding  of  damages  is  conclusiTe. 
Bates  V,  St.  Johnsbury,  etc.,  R.  Co.,  (1887) 
32  Fed.  Rep.  628. 


An  Act  Defining  the  jurisdiction  of  the  United  States  circuit  courts  in  cases  bionght  fot 

the  infringement  of  letters  patent 

[Act  of  March  3,  1897,  ch,  396,  29  Stat,  L.  0P5.] 

[7n  what  district  suit  may  he  brought  —  service  of  process.]  That  in  suits 
brought  for  the  infringement  of  letters  patent  the  circuit  courts  of  the  United 
States  shall  have  jurisdiction,  in  law  or  in  equity,  in  the  district  of  which  the 
defendant  is  an  inhabitant,  or  in  any  district  in  which  the  defendant,  whether 
a  person,  partnership,  or  corporation,  shall  have  committed  acts  of  infringe- 
ment and  have  a  regular  and  established  place  of  business.  If  such  suit  is 
brought  in  a  district  of  which  the  defendant  is  not  an  inhabitant,  but  in  which 
such  defendant  has  a  regular  and  established  place  of  business,  service  of 
process,  summons,  or  subpoena  upon  the  defendant  may  be  made  by  service 
upon  the  agent  or  agents  engaged  in  conducting  such  business  in  the  district 
in  which  suit  is  brought.      [£9  Stat  L.  695,] 

Object  of  Act.  — "The  Act  •  *  *  was 
obviously  intended  to  add  to  the  general 
statutes  upon  the  subject  of  jurisdiction  in 
patent  cases  a  definition  of  the  particular 
requisites  for  jurisdiction  of  such  causes  by 
the  various  Circuit  Courts  and  of  the  proper 
method  of  service  of  process  upon  a  defend- 
ant in  the  district  of  which  he  was  not  an 
inhabitant.  The  object  was  to  determine 
with  precision  the  boundaries  of  jurisdiction 
and  to  create  a  future  method  of  service  of 
process  in  patent  causes  against  non-resi- 
dent defendants,  which  had  not  theretofore 
been  stated  in  a  federal  statute."  Westing- 
house  Air-Brake  Co.  v.  Great  Northern  R. 
Co.,    (C.  C.  A.   1898)    88  Fed.  Rep.  258. 

Effect  of  statute  on  jurisdiction  and  pend- 
ing suits.  —  "The  new  provisions  were  pro- 
spective, in  accordance  with  the  ordinary 
rule  of  construction  when  the  language  does 


not  necessarily  indicate  that  they  are  re- 
troactive. *  *  *  It  is  said,  however,  that 
the  statute  repealed  former  statutes,  and 
that,  therefore,  the  courts  were  ousted  of 
jurisdiction  in  cases  which  were  unde- 
termined at  the  date  of  its  approval,  and  in 
which  the  jurisdiction  diflFered  from  the 
limits  described  in  the  new  statute."  West- 
inghouse  Air-Brake  Co.  v.  Great  Xortheni 
R.  Co.,  (C.  C.  A.  1898)  88  Fed.  Rep.  258. 

This  Act  is  a  restriction  of  the  jurisdiction 
of  the  Circuit  Courts  and  not  an  enlarge- 
ment. A  defendant  cannot  be  sued  in  what- 
ever district  found,  but  only  in  the  district 
of  which  he  is  an  inhabitant  or  in  the  dis- 
trict where  he  infringes  and  has  a  regulsr 
place  of  business.  Bowers  t^.  Atlantic,  etc, 
Co.,    (1900)    104  Fed.  Rep.  887. 

Corporation  of  another  state.  —  A  corpora- 
tion is  not  an  inhabitant  of  a  state  in  whieh 
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it    is   not   incorporated.     Weller  v.   Pennsyl- 
vania R.  Co.,    (1902)    113  Fed.  Rep.  502. 

Both  infringement  and  place  of  business 
necessary.  —  In  Bowers  v.  Atlantic,  etc.,  Co., 
(1900)  104  Fed.  Rep.  887,  Judge  Coxe  said: 
•*  Infringement  alone  will  not  give  jurisdic- 
tion. A  regular  place  of  business  alone  will 
not  give  jurisdiction.  Both  must  concur." 
Feder  v.  Fiedler,   (1902)    116  Fed.  Rep.  378. 

•*Plac3  of  busmsss"  defined.  —  What  is 
meant  by  a  regular  and  established  place  of 
business  is  one  in  which  some  substantial 
part  of  the  business  of  the  company  or  cor- 
poration shall  be  carried  on;  and  tbis  in 
the  case  of  any  kind  of  business  would  seem 
to  be,  in  a  general  way,  the  sale  of  the 
commodities  which  the  defendant  may  offer 
to  the  public.  In  the  case  of  a  manufacturer 
it  would  be  the  3ale  of  the  product  of  his 
works.  In  the  case  of  a  railroad  company, 
it  would  be  the  sale  of  something  which  the 
defendant  does  for  the  public.  Weller  v, 
Pennsvlvania  R.  Co.,  (1902)  113  Fed.  Rep. 
602. 

District  where  offer  to  buy  was  accepted. 
—  Suit  may  be  maintained  in  the  district 
where  an  offer  to  buy  the  infringing  article 
was  made  by  the  purchaser  to  an  agent  of 
a  defendant  corporation  of  another  state  in 
the  defendant's  regular  place  of  business; 
the  agent  accepting  the  offer  on  behalf  of 
the  defendant  without  reference  to  the  head- 
quarters of  the  defendant  and  the  defendant 
thereafter  shipping  the  article.  Chicago 
Pneumatic  Tool  Co.  v.  Philadelphia  Pneu- 
matic Tool  Co.,    (1902)    118  Fed.  Rep.  852. 

The  occupation  of  a  space  in  an  e3cposition 
by  a  corporation  as  exhibitor  of  merchandise 
does  not  make  the  space  so  occupied  a  regu- 
lar and  estaulished  place  of  business  wiinin 
the  meaning  of  this  Act.  L.  E.  Waterman 
Co.  V.  Parker  Pen  Co.,  (1900)   100  Fed.  Rep. 

Corporation,  factory,  and  offices  in  diffar- 
ent  states.  —  WTiere  a  corporation  of  one 
state  has  its  factory  in  a  second  state  and 
its  offices  in  a  third  state  an  action  may  be 
maintained  in  the  third  state  for  infringing 
articles  sold  and  sent  there.  Westinghouse 
Electric,  etc.,  Co.  r.  Stanley  Electric  Mfg. 
Co.,   (1903)    121  Fed.  Rep.  101. 

Another  corporation  as  agent.  —  Where  a 
corporation  of  one  state  making  an  infring- 
ing article  grants  to  a  corporation  of  an- 
other state  the  exclusive  sale  of  such  article 
throughout  a  certain  territory,  on  the  basis 
of  discounts  from  the  published  list  or  lowest 
selling  prices,  the  manufacturing  company 
to  do  the  general  advertising  and  furnish 
all  catalogues  and  other  descriptive  matter 
and  the  other  company  to  have  the  privilege 
of  returning  for  credit  any  part  of  the  con- 


signment stock,  they  being  charged  with 
whatever  should  be  necessary  for  putting  the 
stock  in  the  same  condition  as  when  it  left 
the  manufacturing  company's  hands,  it  con- 
stitutes the  place  of  business  of  the  second 
company  a  regular  and  established  place  of 
business  of  the  manufacturing  company. 
Thorn  son -Houston  Electric  Co.  v.  Bullock 
Electric  Co.,    (1900)    101   Fed.  Rep.  587. 

Office  for  soliciting  business  only.  —  The 
maintenance  of  an  oihce  by  a  railroad  com- 
pany for  the  purpose  of  soliciting  business 
only,  where  no  contracts  are  made  for  carry- 
ing freight  and  no  tickets  are  sold  to  pas- 
sengers, does  not  constitute  a  regular  and 
established  place  of  business.  Weller  v. 
Pennsylvania  R.  Co.,  (1902)  113  Fed.  Rep. 
602. 

Proposals  to  a  msre  sales  agent  of  a  cor- 
poration of  another  state  havin?  no  power 
to  bind  the  corporation  will  not  constitute 
such  sale  of  an  infringing  article  as  will 
confer  jurisdiction  on  the  courts  when  such 
proposals  were  made.  Westinghouse  Elec- 
tric, etc.,  Co.  V,  Stanley  Electric  Mfg.  Co., 
(1902)    116  Fed.  Rep.  641. 

Threatened  infringement  by  inhabitant  of 
district.  —  Where  the  defendant  is  an  in- 
habitant of  the  district  and  thus  within  the 
jurisdiction  it  is  sometimes  sufficient  to  show 
threats  of  infringement,  or  a  state  of  facts 
from  which  it  is  to  be  clearly  inferred  that 
unless  a  preliminary  injunction  is  granted 
infringement  will  be  committed.  But  when 
the  commission  of  an  act  of  infringement  is 
essential  to  jurisdiction,  the  completed  act 
must  be  proved.  There  must  be  proof  either 
of  a  manufacture,  a  use,  or  a  sale,  within  the 
district.  Contracts  to  manufacture,  threats 
to  use,  negotiations  for  a  sale,  will  not  be 
sufficient,  for  the  reason  that  the  statute  re- 
quires proof  of  the  completed  act.  Westing- 
house Electric,  etc.,  Co.  v.  Stanley  Electric 
Mfg.  Co.,   (1902)   116  Fed.  Rep.  641. 

Service  upon  agents.  —  The  Act  not  only 
requires  that  such  a  defendant  shall  have  a 
regular  and  established  place  of  business 
within  the  district,  but  also  that  service  of 
subpcena  shall  be  made  not  upon  agents  gen- 
erally, but  ''upon  the  agent  or  agents  en- 
gaged in  conducting  such  business  in  the  dis- 
trict in  which  suit  is  brought."  U.  S.  Gramo- 
phone Co.  V.  Columbia  Phonograph  Co.,  (1901) 
106  Fed.  Rep.  220. 

Ag::ncy  terminated  before  service.  —  Juris- 
diction of  a  suit  for  infringement  cannot  be 
obtained  by  service  on  an  agent  of  a  corpora- 
tion of  another  state  whose  agency  termi- 
nated after  the  infringement  but  before  such 
service.  Feder  v.  Fiedler,  (1902)  116  Fed. 
Rep.  378. 


Sec.  4920;  [Pleading  cund  proof  m  actions  for  infringement.']  In  any 
action  for  infringement  the  defendant  may  plead  the  general  issue,  and,  having 
given  notice  in  writing  to  the  plaintiflF  or  his  attorney  thirty  days  before,  may 
prove  on  trial  any  one  or  more  of  the  following  special  matters: 

First.  That  for  the  purpose  of  deceiving  the  public  the  description  and 
specification  filed  by  the  patentee  in  the  Patent  Office  was  made  to  contain  less 
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than  the  whole  truth  relative  to  his  invention  or  discovery,  or  more  than  is 
necessary  to  produce  the  desired  effect;  or, 

Second.  That  he  had  surreptitiously  or  unjustly  obtained  the  patent  for 
that  which  was  in  fact  invented  by  another,  who  was  using  reasonable  diligence 
in  adapting  and  perfecting  the  same ;  or, 

Third.  That  it  has  been  patented  or  described  in  some  printed  publication 
prior  to  his  supposed  invention  or  discovery  thereof,  or  more  than  two  years 
prior  to  his  application  for  a  patent  therefor;  or. 

Fourth.  That  he  was  not  the  original  and  first  inventor  or  discoverer  of  any 
material  and  substantial  part  of  the  thing  patented ;  or, 

Fifth.  That  it  had  been  in  public  use  or  on  sale  in  this  country  for  rm  v 
than  two  years  before  his  application  for  a  patent,  or  had  been  abandoned  to  li 
public. 

And  in  notices  as  to  proof  of  previous  invention,  knowledge,  or  use  of 
thing  patented,  the  defendant  shall  state  the  names  of  the  patentees  ami  i'.. 
dates  of  their  patents,  and  when  granted,  and  the  names  and  residences  of 
the  persons  alleged  to  have  invented  or  to  have  had  the  prior  knowledge  of  the 
thing  patented,  and  where  and  by  whom  it  had  been  used ;  and  if  any  one  or 
more  of  the  special  matters  alleged  shall  be  found  for  the  defendant^  judgment 
shall  be  rendered  for  him  with  costs.  And  the  like  defenses  may  be  pleaded  in 
any  suit  in  equity  for  relief  against  an  alleged  infringement;  and  proofs  of  the 
same  may  be  given  upon  like  notice  in  the  answer  of  the  defendant,  and  with  the 
like  effect      [i2.  8.] 


Act  of  July  8,  1870,  ch.  230, 16  Stat.  L.  208. 

This  section  was  amended  to  read  as  above 
by  Act  of  March  3,  1897,  ch.  391,  sec.  2,  29 
Stat.  L.  692.  The  amendment  consisted  in 
adding  to  the  third  clause,  after  the  word 
*'  thereof,"  the  words  "  or  more  than  two 
years  prior  to  his  application  for  a  patent 
therefor." 

Effect  of  amendment.  —  See  note  to  R.  S. 
sec.  4886,  supra,  p.  421. 

NOTES  ON  R.  S.  SEC.  4920. 

I.  Pleading  and  Proof  in  (General,  p.  668. 
II.  Statutory  Defenses,  p.  571. 

I.  Pleading  and  Proof  in  General. 

Defenses  other  than  those  enumerated  in 

the  section  may  be  pleaded  specially,  with  as 
well  as  without  the  general  issue.  Piatt  V. 
Larter,   (1899)   94  Fed.  Rep.  610. 

Defenses  under  g?neral  issue.  —  Some  of 
the  defenses  other  than  statutory  ones  which 
may  be  made  under  the  general  issue  are: 
alienage  in  the  plaintiff,  license  by  him  to 
use  the  patented  invention,  that  the  patent 
is  broader  than  the  discovery,  that  it  is  for 
an  improvemont  which  tlio  specifics ti(m  docs 
not  so  particularly  describe  as  to  distinguish 
it  from  the  ori^^inal  invention,  that  the  sug- 
gestions of  the  petition  are  not  recited  in 
the  patent,  and  perhaps  others  similar  in 
principle.  Kneass  r.  Sehuvlkill  Bank,  (1820) 
4  Wash.  (U.  S.)  9,  14  Fed.  Cas.  No.  7,876. 

The  defense  of  a  license  to  manufacture  a 
certain  number  of  machines  is  good,  but  not 
as  to  machines  nianufaetured  in  excess  of  a 
prescribed  number.  Aspinwall  Mfg.  Co.  v. 
Gill,  (1887)   32  Fed.  Rep.  607. 


Defense  of  consent.  —  It  is  sufficient  de- 
fense to  a  suit  for  infringement  to  show  that 
the  infringing  machine  was  constructed  for 
use  by  the  defendant  or  those  under  whom 
they  claim,  with  the  consent  of  the  patentee 
obtained  and  paid  for.  Black  v.  Hubbard. 
(1877)  3  B.  &  A.  Pat.  Cas.  39,  3  Fed.  Cas. 
No.  1,460. 

Defense  of  agency.  —  If  a  defense  that  a 
sale  of  patented  articles  or  improvements  bj 
one  person  as  a  mere  agent  for  another  is 
not  a  selling  or  vending  which  renders  the 
agent  liable  to  an  action  for  infringement 
and  is  a  good  defense  thereto,  it  may  be 
given  in  evidence  under  the  general  issue. 
Morse  t?.  Davis,  (1862)  5  Blatchf.  (U.  S.) 
40,  17  Fed.  Cas.  No.  9,855. 

Ignorance  no  defense.  —  The  allegation  tbat 
the  defendants  were  ignorant  of  the  existence 
of  the  patent  is,  of  course,  no  defense.  The 
patent  is  a  public  record  of  which  all  persons 
are  bound  to  take  notice.  Bate  Refrigerating 
Co.  V.  Gillett,  (1887)  31  Fed.  Rep.  809. 

Defense  of  different  machine  for  combina- 
tion.—  The  fact  that  a  machine  in  which  a 
l»atented  combination  is  used  is  a  different 
machine  from  that  in  which  the  combination 
was  first  described,  is  not  a  valid  defense  in 
a  suit  for  infringment,  where  the  combination 
patented  is  onlv  a  part  of  the  machine  de- 
scribed. Rowell  V.  Lindsay,  (1885)  113  C 
S.  97;  La  Rue  i\  Western  Electric  Co^ 
(1886)  28  Fed.  Rep.  85. 

Defense  of  no  specification  or  ambisaoss 
specifications.  —  In  an  action  at  law  for  an 
infringement  of  a  patent  the  defense  that 
there  was  no  specification  at  all  or  that  the 
specification  was  altogether  ambiguous  and 
unintelligible,  may  be  taken  advanta^  of 
upon  the  general  issue  or  a  plea  which  simp^ 
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puts  the  plaintiff's  title  in  issue ;  for  the  Act 
of  Congress  requires  not  only  a  specification 
but  that  it  should  be  expressed  in  terms  full, 
clear,  and  exact,  and  if  the  defendant  could 
not  under  the  general  issue  object  to  th^ 
want  of  a  specification  or  to  its  insufficiency 
there  is  no  other  way  he  could  avail  himself 
of  it.  as  it  is  not  one  of  the  cases  provided 
for  by  the  sixth  section  of  the  Act  of  Con- 
gress, nor  could  it  be  well  made  the  subject 
of  a  special  plea.  Kneass  v.  Schuylkill  Bank, 
(1820)  4  Wash.  (U.  S.)  9,  14  Fed.  Cas.  No. 
7,875. 

Matters  of  sp3cial  nature,  however,  not 
mentioned  in  the  statute  cannot  be  given  in 
evidence  under  the  general  issue  unless  per- 
mitted by  the  general  principles  of  pleading. 
Kneass  v.  Schuvlkill  Bank,  (1820)  4  Wash. 
(U.  S.)  9,  14  Fed.  Cas.  No.  7,875. 

Deposition  taken  before  the  notice  was 
aerved,  as  well  as  those  taken  afterwards, 
are  equally  admissible  providing  the  state- 
ments of  the  deponents  arc  applicable  to  mat- 
ters thus  put  in  issue  between  the  parties. 
Teese  v,  Huntingdon,  (1859)  23  How.  (U. 
S.)   2. 

Grounds  of  defense  not  specifisd  in  the  stat- 
ute may  exist  which  may  be  set  up  in  bar  of 
the  action  by  special  plea.  Wilder  v.  Gayler. 
(1860)  1  Blatchf.  (U.  S.)  597,  29  Fed.  Cas. 
No.  17,649. 

Right  to  plead  specially.  —  The  right  to 
plead  the  general  issue,  notice  being  given  un- 
der the  statute,  enlarges  the  defendant's  mode 
of  defense  and  does  not  take  away  the  right 
to  plead  specially,  and  the  special  matters 
of  defense  may  be  taken  advantage  of  by  him 
under  a  sjiecial  plea  without  otherwise  giv- 
ing notice.  Evans  t?.  Eaton,  (1818)  3  Wheat. 
fU.  S.)  454;  Re.Hd  t?.  Miller,  (1867)  2  Biss. 
(U.  S.)  12,  20  Fed.  Cas.  No.  11,610;  Grant 
r.  Raymond,  (1832)  6  Pet.  (U.  S.)  218;  Day 
r.  New  England  Car-Spring  Co.,  (1854)  3 
Blatchf.  (U.  S.)  179,  7  Fed.  Cas.  No.  3,687; 
Phillips  V.  Combstock,  (1849)  4  McLean  (U. 
S.)  525,  19  Fed.  Cas.  No.  11,099;  Hubbell  r. 
De  Land.  (1882)  14  Fed.  Rep.  471;  Cottier 
r.  Stimson.  (1883)  18  Fed.  Rep.  689;  Brickill 
V.  Hartford,  (1893)  57  Fed.  Rep.  216. 

Same  special  matter  by  special  plea  and 
imd;r  general  issue.  —  Where  the  same  spe- 
cial matter  of  defense  is  presented  both  by 
special  plea  and  by  notice  under  the  general 
i&sue  the  special  plea  should  be  stricken  out. 
Rend  v.  Miller,  (1867)  2  Biss.  (U.  S.)  12, 
20  Fed.  Cas.  No.  11,610;  Brickill  v,  Hart- 
ford, (1893)  57  Fed.  Rep.  216. 

Special  plea  and  general  issue  setting  up 
different  raatt?r.  —  Where  a  special  plea  and 
the  jjeneral  issue  do  not  set  up  the  same 
special  matters  of  defense  they  may  be  put 
in  to'rether.  Read  r.  Miller,  (1867)  2  Bis?. 
(U.  S.)  12,  20  Fed.  Cas.  No.  11,610;  Cotlior 
V.  Stirason.  (18S3)  18  Fed.  Rep.  689;  Brickill 
r.  Hartford,  (1893)  57  Fed.  Rep.  216. 

Time  for  special  plea. —  Ft  has  been  held 
that  the  party  has  a  right  to  plead  specially 
instead  of  plea  dine  the  general  issue  and 
givinjj  notice  and  that  if  the  defendant  pleads 
specially  he  must  put  in  his  plea  thirty  days 
Wfore  the  term  or  else  the  plaintiff  will  be 
entitle<l  to  a  continuance,  and  that,  since  the 


statute  provides  that  notice  under  the  general 
issue  shall  be  filed  thirty  days  before  the 
term,  the  plaintiff  is  entitled  to  the  thirty 
days  whether  the  matter  be  set  up  by  plea 
or  notice.  Phillips  v.  Combstock,  (1849)  4 
McLean  (U.  S.)  525,  19  Fed.  Cas.  No.  11,099. 

Requisites  of  plea.  —  The  plea  or  answer 
must  contain  the  requisite  averments  and 
must  be  sufficient  to  constitute  the  defense 
to  be  raised.  Fisher  v.  Consolidated  Amador 
Mine,  (1885)  25  Fed.  Rep.  201;  Morse  v. 
Davis,  (18G2)  5  Blatchf.  (U.  S.)  40,  17  Fed. 
Cas.  No.  9.855;  Root  v.  Ball,  (1846)  4  Mc- 
Lean (U.  S.)  177,  20  Fed.  Cas.  No.  12,035. 

Insufficient  plea  of  prior  patent.  —  A  plea 
averring  want  of  novelty  because  the  alleged 
invention  had  been  previously  patented  on 
certain  specified  dates  by  other  parties  is 
insufficient.  It  must  be  stated  that  the  pat- 
ents pleaded  in  defense  antedate  the  sup- 
posed invention  of  discovery.  Brickill  v. 
Hartford,    (1893)   67   Fed.  Rep.  216. 

Allegation  of  two  years'  prior  use. — 
Where  the  public  use  or  sale  is  relied  on  the 
plea  must  allege  that  such  sale  was  more 
than  two  years  before  the  application  in  order 
to  constitute  the  statutory  defense.  For- 
merly the  law  was  different,  no  time  being 
stated  in  Act  of  1836.  Root  v.  Ball,  (1846) 
4  McLean  (U.  S.)  177,  20  Fed.  Cas.  No. 
12,036. 

An  injunction  will  not  be  dissolved  on  affi- 
davit of  prior  use  of  the  invention  where  no 
such  issue  is  raised  in  the  answer.  Union 
Paper-Bag  Mach.  Co.  r.  Newell,  (1874)  11 
Blatchf.  (U.  S.)  549,  24  Fed.  Cas.  No.  14,389. 

Validity  of  patent.  —  In  a  suit  in  equity 
for  the  infringement  of  reissued  letters  pat- 
ent it  is  proper  under  a  special  plea  to  liti- 
gate a  single  question  of  the  validity  of  a 
reissued  patent.  Such  a  defense  need  not  be 
set  up  in  the  form  of  an  answer  but  may  be 
specially  pleaded,  and  it  will  not  be  stricken 
from  the  files  as  improperly  interposed,  nor 
will  it  be  ordered  to  stand  as  an  answer  to 
the  bill.  Hubbell  v,  De  Land,  (1882)  14  Fed. 
Rep.  471. 

Effect  of  denial  of  validity.  —  The  denial  of 
the  validity  of  the  patent  leaves  the  orator 
his  standing  in  this  court,  and  a  defense  to 
the  infringement  must  be  set  up  and  made 
out  to  defeat  his  right  of  recovery.  Shaw  r. 
Colwell  Lead  Co.,   (1882)    11  Fed.  Rep.  711. 

£stopp3l  to  deny  validity.  —  The  fact  that 
thedefendantfl  appropriated  the  complainant's 
patented  device  bodily  and  used  it  and  sold 
it  in  preference  to  prior  structures  does  not 
estop  them  from  questioning  the  validity  of 
the  patent.  Simonds  v.  Morrison,  (1891)  44 
Fed.  Rep.  757. 

Averment  of  invalid  patent  and  license 
granted.  —  The  defenses  that  the  patent  is  in- 
valid and  that  the  defendants  are  licensees 
of  the  patentees  or  assignees  are  not  incon- 
sistent and  may  be  set  up  together  in  the 
answer.  National  Mfg.  Co.  t'.  Meyers,  (1881) 
7  Fed.  Rep.  355;  Providence  Rubber  Co.  v. 
Goodyear,   (1869)  9  Wall.   (U.  S.)  788. 

Laches  of  the  plaintiff  in  seekinsr  relief  may 
be  presented  by  plea.  Edison  Electric  Light 
Co.  V.  U.  S.  Equitable  L.  Assur.  Soc,  ( 1893) 
56  Fed.  Rep.  478. 
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Separate  defenses  requiring  separate  an- 
swers. —  It  has  been  held  that  the  special  de- 
fenses (1)  that  the.  patentee  was  not  the  orig- 
inal and  first  inventor  or  discoverer  of  any 
material  substantial  part  of  the  thing  in- 
vented and  (2)  that  it  has  been  in  public  use 
or  on  sale  in  this  country  for  more  than  two 
years  before  the  application  for  a  patent,  or 
bad  been  abandoned  to  the  public,  are  sep- 
arate and  independent  defenses,  each  requir- 
ing its  appropriate  answer.  Meyers  t'.  Busby, 
(1887)  32  Fed.  Rep.  670.  ' 

Although  letters  patent  of  a  third  party 
are  not  set  np  by  way  of  defense  in  the  an- 
swer in  a  suit  of  equity  for  infringement, 
yet  if  the  invention  patented  thereby  was 
afterwards  put  into  actual  use  and  there  was 
no  dispute  as  to  the  time  it  was  used  such 
evidence  may  be  considered  to  determine  the 
question  of  priority  of  invention.  Atlantic 
Works  V.  Brady,   (1882)   107  U.  S.  192. 

Evidence  of  priority  under  allegations  of 
want  of  novelty.  —  Under  allegations  of  want 
of  novelty  in  an  answer  in  equity,  evidence 
of  priority  of  invention  is  admissible.  Parks 
i>.  Booth,  (1880)  102  U.  S.  96. 

Under  an  answer  averring  public  use  or 
sale,  no  question  of  priority  is  open,  nor  will 
evidence  sustain  it  that  another  has  made  or 
patented  the  invention  two  years  before  the 
application  without  the  knowledge  of  the 
patentee  whose  invention  is  in  question. 
Parks  V.  Booth,  (1880)   102  U.  S.  96. 

Defenses  addressed  to  each  patent  and  in- 
vention. —  "  Defenses  of  the  kind,  if  the  thing 
patented  is  an  entirety  incapable  of  division 
or  of  separate  use,  must  be  addressed  to  the 
invention  and  not  to  a  part  of  it,  or  to  one 
or  more  claims  of  the  patent,  if  less  than  the 
entire  invention.  More  than  one  patent  may 
be  included  in  one  suit,  and  more  than  one  in- 
vention may  be  secured  in  the  same  patent, 
in  which  cases  the  several  defenses  may  be 
made  to  each  patent  in  the  suit  and  to  each 
invention  to  which  the  charge  of  infringe- 
ment relates."  Parks  v.  Booth,  (1880)  102 
U.  S.  96;  Kelleher  v.  Darling,  (1878)  4  Cliff. 
(U.  S.)  424,  14  Fed.  Cas.  No.  7,653;  Bates  v. 
Coe,  (1878)  98  U.  S.  31. 

Necessity  of  denial  of  infringement.  —  A 
defendant  is  bound  to  answer  the  allegation 
in  a  bill  with  regard  to  infringement  if  he 
would  contest  that  fact.  Jordan  i\  Wallace, 
(1871)  5  Fish.  Pat.  Cas.  185,  13  Fed.  Cas.  No. 
7,523. 

Complete  denial  of  infringement  necessary. 
—  The  charge  of  infringement  must  be  an- 
swered by  the  defendant  fully,  distinctly, 
and  unevasively.  Jordan  v.  Wallace,  (1871) 
5  Fish.  Pat.  Cas.  185,  13  Fed.  Cas.  No.  7,523; 
Chase  v.  Fillebrown,  (1893)  58  Fed.  Rep.  374; 
Agawam  Woollen  Co.  v.  Jordan,  (1868)  7 
Wall.  (U.  S.)  583. 

Sufficient  denial.  —  Where  an  answer  ex- 
pressly denies  that  the  defendant  has  used 
part  of  an  invention  described  in  the  first 
claim,  it  sufficiently  meets  the  allegation  in 
the  bill  that  the  defendant  has  used  the  proc- 
esses claimed  in  the  first  claim  of  the  patent. 
Miller  v.  Buchanan,  (1880)  5  Fed.  Rep.  36t>. 

Insufficient  denial  of  infringement.  —  An 
answer  denying  on  information  and  belief  the 
issuing  and  assignment  of  the  patent^  and 


denying  that  the  defendants  have  deprived 
the  complainant  of  any  profits  or  inflkted 
upon  him  any  damages  is  wholly  insuffidcnt, 
as  it  does  not  meet  the  question  of  infringe- 
ment, which  is  the  gist  of  the  bill.  Wooster 
V.  Muser,  (1884)  20  Fed.  Rep.  162. 

Mere  denial  of  infringement  insufficient.^ 
The  denial  should  not  be  a  mere  denial  of  io- 
fringement  generally,  which  is  a  conclusion  of 
the  pleader,  but  the  facts  from  which  such 
conclusion  is  drawn  should  be  alleged.  Coop 
i;.  Dr.  Savage  Physical  Development  Institute. 
(1891)  48  Fed.  Rep.  239. 

Evasive  answer.  —  An  answer  that  the  ar- 
ticles combined  in  the  plaintiff's  patent  had 
been  used  by  the  defendant,  but  that  he  had 
used  other  and  better  articles,  is  an  evasive 
answer  or  one  admitting  infringement 
Goodyear  v.  Day,  (1852)  10  Fed.  Cas.  Na 
5,566. 

Admission  of  sufficiency  by  reply.— 
Though  the  answer  is  insufficient  in  not  meet- 
ing the  charge  of  infringement,  yet  if  the 
orator  does  not  move  to  have  the  answer 
taken  off  the  files  for  such  irregularity,  nor 
to  have  the  bill  taken  pro  confesso  for  want 
of  an  answer  as  if  the  answer  were  void,  nor 
except  to  the  answer  for  insufficiency,  but  in- 
stead thereof  replies  to  the  answer,  he  admits 
it  to  be  sufficient,  however  imperfect  it  may 
be.  Wooster  v.  Muser,  (1884)  20  Fed.  Rep. 
162. 

Insufficient  denial  establishes  infringement 
—  The  fact  of  infringement  will  be  accepted 
aK  established  if  the  allegation  alleged  in  the 
bill  is  not  denied  in  the  defendant's  pleadinor, 
and  especially  this  will  be  so  if  that  fact  be 
admitted  directiy  or  by  implication.  Jones  r. 
Morehead,  (1864)  1  Wall.  (U.  S.)  155;  Chaae 
V.  Fillebrown,  (1893)  58  Fed.  Rep.  374;  Jor- 
dan V.  Wallace,  (1871)  5  Fish.  Pat  Cas.  185. 
13  Fed.  Cas.  No.  7,523. 

Decree  when  infringement  is  not  deniel— 
If  the  infringement  alleged  in  the  bill  is  not 
denied  by  the  defendant,  or  if  it  be  admitted, 
a  decree  will  be  rendered  for  the  complainant 
in  the  absence  of  other  defenses.  Globe  Kail 
Co.  V.  Superior  Nail  Co.,  (1886)  27  Fed-  Rep. 
454;  Lilienthal  v.  Washburn,  (1881)  8  Fei 
Rep.  709. 

Necessity  to  set  up  defense  of  nonpatent- 
ability.  —  It  is  not  necessary  to  set  up  the 
defense  of  nonpatentability  or  lack  of  inven- 
tion in  the  answer,  as  such  defense  is  alvajs 
open.  Hendy  r.  Golden  State,  etc..  Iron 
Works,  (1888)  127  U.  S.  370;  Baldwin  f. 
Kresl,  (C.  C.  A.  1896)  76  Fed.  Rep.  823. 

In  Slawson  v.  Grand  St.  R.  Co.,  (1882)  107 
U.  S.  649,  the  court  said:  "We  think  the 
practice  thus  sanctioned  is  not  unfair  or  un- 
juHt  to  the  complainant  in  a  suit  brought  on 
letters  patent.  If  they  are  void  because  the 
device  or  contrivance  described  therein  is  not 
patentable,  it  is  the  duty  of  the  court  to  dis- 
miss the  cause  on  that  ground  whether  the 
defense  be  made  or  not.  It  would  ill  become 
a  court  of  equity  to  render  a  money  decree  in 
his  favor  for  the  infringement  of  letters  pat- 
ent which  are  void  on  their  face  for  want  of 
invention.  Every  suitor  in  such  a  cause 
should  therefore  understand  that  the  qne§- 
tion  ^vllether  the  invention  which  is  the  sob* 
jeet- matter  in   controversy   is  patentable  or 
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not  is  always  open  to  the  consideration  of 
the  court  whether  the  point  is  raised  by  the 
answer  or  not." 

Where  an  answer  to  a  suit  in  equity  justi- 
fied infringement  by  alleging  that  the  de- 
fendant was  using  a  patent  granted  prior  to 
the  plaint  iff  %  it  was  held  that  he  would  not 
be  allowed  to  depart  therefrom  and  urge  ihat 
the  plaintiff's  invention  did  not  contain  pat- 
entable matter,  no  such  issue  being  liaised  iu 
the  answer.  Russell,  etc.,  Mfg.  Co.  v.  Mal- 
lory,  (1872)  10  BUtchf.  (U.  S.)  140,  21  Fed. 
Cas.  No.  12,16a 

Want  of  invention  and  want  of  novelty 
distinguished.  —  It  has  been  held  that  in  a 
suit  in  equity  for  infringement  the  defense 
that  the  invention  was  not  patentable  on  the 

? round  of  want  of  novelty  must  under  the 
atent  Act  be  set  up  and  specified  in  plea 
or  answer;  but  that  the  defense  that  the 
invention  was  not  a  patentable  subject  be* 
cause  not  of  such  a  character  as  contem- 
plated by  the  Patent  Act  may  be  taken  ad- 
vantage of  by  the  general  pleadings  or  under 
the  genera]  issue,  because  the  bill  necessarily 
imports  that  the  patentee  has  invented  a 
patentable  subject.  Guidet  v.  Barber,  (1873) 
6  Pat.  Off.  Gaz.  149,  11  Fed.  Cas.  No.  5,857. 

Judicial  notice  of  invalid  patent.  —  The 
court  will  take  judicial  notice  of  the  invalid- 
ity of  the  patent  and  give  it  the  same  effect 
as  if  it  had  been  set  up  as  a  defense  in  the 
answer.    Brown  17.  Piper,  (1876)  91  U.  S.  37. 

A  failure  to  mark  the  patented  article  with 
notice  of  the  patent  is  a  matter  which  to  be 
available  must  be  set  up  in  the  answer.  An- 
derson V.  Saint,  (1891)  46  Fed.  Rep.  760;  U. 
S.  Printing  Co.  v.  American  Playi  g-Card  Co., 
(1895/  70  Fed.  Rep.  50,  following  Providence 
Rubber  Co.  i?.  Goodyear,  (1869)  9  Wall.  (U. 
S.)  788;  Goodyear  v.  Allyn,  (1868)  6  Blatchf. 
(U.  S.)  33. 

Averment  of  want  of  knowledge  of  patent. 
—  A  defendant  who  relies  upon  his  want  of 
knowledge  of  the  actual  existence  of  the  pat- 
ent should  aver  the  same  in  his  answer,  that 
the  plaintiff  may  be  duly  advised  of  the  de- 
fense. Sessions  v.  Romadka,  (1892)  145  U.  & 
29;  Winchester  Repeating  Arms  Co.  v.  Amer- 
ican Buckle,  etc.,  Co.,  (1893)  54  Fed.  Rep. 
703;  New  Departure  Bell  Co.  v.  Bevin  Bros. 
Mfg.  Ca,  (1894)  64  Fed.  Rep.  860. 

Allegation  of  nonmarking.  —  In  order  to  re- 
cover damages  under  R.  S.  sec.  4900  the  duty 
of  alleging  and  the  burden  of  proving  either 
that  the  patented  article  was  duly  marked 
or  that  notice  of  the  patent  and  its  infringe- 
ment was  nven  the  defendant,  are  upon  the 
plaintiff.  Of  course,  therefore,  the  defendant 
would  not  have  to  make  such  defense  in 
his  answer.  Dunlap  v.  Schofield,  (1804) 
152  U.  8.  244;  Goodvear  r.  Allvn,  (1868) 
6  Blatchf.  (U.  S.)  33;  Herring  v.  Gape, 
(1878)  16  Blatchf.  (U.  S.)  124;  New  York 
Pharmical  Assoc,  v.  Tilden,  (1883)  21 
Blatchf.  (U.  S.)  190;  Allen  v.  Deacon, 
(1884)    10  Sawy.    (U.  S.)    210. 

II.  Statdtoet  Defenses. 

General  application  of  section.  —  This  sec- 
tion applies  to  designs  as  well  as  to  other 
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patents.     Anderson  v.  Eiler,   (1891)   46  Fed. 
Rep.  777. 

The  statutory  defenses  may  be  set  up  in 
an  equitable  proceeding  for  an  injunction  as 
well  as  in  an  action  at  law  for  damages. 
Bates  17.  Coe,    (1878)    98  U.  S.  31. 

Option  of  defendant.  —  The  right  to  plead 
the  general  issue  and  give  notice  of  the 
special  matters  affecting  the  validity  of  the 
patent,  instead  of  pleading  them  specially, 
is  a  privilege  of  which  the  defendant  may 
avail  himself  at  his  option.  He  may  still 
plead  the  fact  or  matter  specially  without 
giving  any  other  notice  of  it.  Cottier  r. 
Stimson,    (1883)    18  Fed.  Rep.  689. 

Defense  affecting  entire  invention.  —  These 
statutory  defenses  must  affect  the  entire  in- 
vention and  not  merely  separate  parts  of 
the  thing  patented.  Bates  r.  Coe,  (1878) 
98  U.  S.  31;  Kelieber  v.  Darling,  (1878)  4 
Cliff.    (U.   S.)    424,   14   Fed.   Cas.  No.  7,663. 

Necessity  of  notice.  —  When  these  special 
matters  are  given  in  evidence  under  the  gen- 
eral issue,  the  provisions  of  the  statute  as  to 
notice  must  be  strictly  complied  with,  and  if 
the  proper  notice  as  to  such  special  matters 
is  not  given  thej"  cannot  be  introduced  in  evi- 
dence. Roemer  v.  Simon,  (1877)  95  U.  S. 
214;  Philadelphia  R.  Co.  V.  Dubois,  (1870) 
12  Wall.  (U.  S.)  47;  Seymour  v.  Osborne, 
(1870)  11  Wall.  (U.  S.)  516;  Grant  v.  Ray- 
mond, (1832)  6  Pet.  (U.  S.)  218;  Knight 
V.  Gavit,  (1846)  14  Fed.  Cas.  No.  7,884; 
Kneass  v.  Schuylkill  Bank,  (1820)  4  Wash. 
(U.  S.)  9,  14  Fed.  Cas.  No.  7,875;  Kelieber 
V.  Darling,  (1878)  4  Cliff.  (U.  S.)  424,  14 
Fed.  Cas.  No.  7,653;  Judson  v.  Cope,  (1860) 
1  Bond  (U.  S.)  327,  14  Fed.  Cas.  No.  7,565; 
Coleman  v.  Liesor,  (1859)  6  Fed.  Cas.  No. 
2,y84;  Westlake  v.  Cartter,  (1873)  6  Fish. 
Pat.  Cas.  519,  29  Fed.  Cas.  No.  17,451; 
Pitts  V.  Edmonds,  (1857)  1  Biss.  (U.  S.) 
168,  19  Fed.  Cas.  No.  11,191;  Read  t?.  Mil- 
ler, (1867)  2  Biss.  (U.  S.)  12,  20  Fed.  Cas. 
No.  11,610;  La  Jtfaw  v.  Hawkins,  (1874) 
1  B.  &  A.  Pat.  Cas.  428,  14  Fed.  Cas.  No. 
7,960;  Klein  v.  Seattle,  (1894)  63  Fed.  Rep. 
702;  Lyon  v.  Donaldson,  (1888)  34  Fed. 
Rep.  789;  Agawam  Woollen  Co.  v.  Jordan, 
(1808)  7  Wall.  (U.  S.)  583;  Grier  v.  Wilt, 
(1887)  120  U.  S.  412;  Middletown  Tool  Co. 
V.  Judd.  (1807)  3  Fish.  Pat.  Cas.  141.  1/ 
Fed.  Cas.  No.  9,536;  Jordan  v.  Dobson, 
(1870)  2  Abb.  (U.  S.)  398,  13  Fed.  Cas.  No. 
7,519;  Graham  v.  Mason,  (1869)  4  Cliff. 
(U.  S.)  88,  10  Fed.  Cas.  No.  5,671;  Geier 
17.  Goetin,'er,  (1874)  1  B.  &  A.  Pat.  Cas. 
553,  10  Fed.  Cas.  No.  5,299;  Wyeth  v.  Stone, 
(1840)  1  Story  (U.  S.)  273,  30  Fed.  Cas. 
No.  18,107;  Howe  v.  Williams,  (1863)  2 
Clitr.  (U.  S.)  245,  12  Fed.  Cas.  No.  6,778; 
Williams  v.  Boston,  etc.,  R.  Co.,  (1879)  17 
Blatchf.  (U.  S.)  21,  29  Fed.  Cas.  No.  17,716; 
Marks  v.  Fox,  (1880)  6  Fed.  Rep.  727;  Bragg 
V.  Stockton,  (1886)  27  Fed.  Rep.  609; 
Waterman  v.  Shipman,  (C.  C.  A.  1893)  .55 
Fed.  Rep.  982;  Ecaubert  v.  Appleton,  (1891) 
47  Fed.  Rep.  893;  Western  Electric  Co.  v, 
Sperry  Electric  Co.,  (C.  C.  A.  1893)  58 
Fed.   Rep.   186. 

In  assumpsit  on  a  contract  for  royalties 
for  the  use  of  a  patent  a  notice  of  special 
defenses  under  the  statute  is  not  necessary; 
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the  statute  applies  only  to  actions  for  in- 
fringement. Godell  v\  Wells,  etc.,  Co., 
(1895)    70  Fed.  Rep.  319. 

Special  notices  in  equity  cases.  —  On  a  bill 
in  equity  to  restrain  the  defendant  from 
infringing  letters  patent  for  an  improve- 
ment, it  is  irregular  to  file  notice  of  special 
matter;  the  issue  in  suits  of  this  character 
must  be  raised  by  the  allegations  in  the  bill 
and  answer,  and  whenever  the  bill  or  answer 
is  defective  the  defect  must  be  cured  by 
amendment  and  not  by  filing  special  notices. 
Doughty  V.  West,  (1866)  2  Fish.  Pat.  Cas. 
553,  7  Fed.  Gas.  No.  4,029. 

Patent  void  on  its  face.  —  The  statute  re- 
quiring notice  is  not  intended  to  apply  to 
a  patent  void  on  its  face  for  want  of  novelty. 
Brown  v.  Piper,  (1876)  91  U.  S.  37;  Quirolo 
V.  Ardito,  (1880)  1  Fed.  Rep.  610;  Richards 
t7.  Chase  Elevator  Co.,  (1896)  158  U.  S. 
299. 

Where  a  patent  is  void  on  its  face  be- 
cause lacking  in  novelty  within  common 
knowledge  and  judicial  notice,  the  court 
may  stop  short  at  that  instrument  and  w^ith- 
out  looking  beyond  it  into  the  answer  and 
testimony,  sua  sponte,  if  the  objection  be 
not  taken  by  counsel,  may  adjudge  in  favor 
of  the  defendant.  Brown  v.  Piper,  (1875) 
91  U.  8.  37. 

Want  of  patentability  or  invention  is  a  de- 
fense in  an  action  at  law  under  the  general 
issue  without  notice  or  under  any  other 
plea  or  without  any  plea  or  answer.  May 
V,  Juneau  County,  (1890)  137  U.  S.  408; 
Brickill  v.  Hartford,  (1893)  57  Fed.  Rep. 
216. 

'Notice  necessary  to  assail  novelty.  —  The 
novelty  of  a  patented  invention  cannot  be 
assailed  by  any  other  evidence  than  that  of 
which  the  plaintiff  has  received  notice. 
Hence,  the  state  of  the  art  at  the  time  of 
the  alleged  invention,  though  proper  to  be 
considered  by  the  court  in  construing  the 
patent,  in  the  absence  of  notice  has  no  legiti- 
mate bearing  upon  the  question  whether  the 
patentee  was  the  first  inventor.  I^  Baw  r. 
Hawkins,  (1874)  1  B.  &  A.  Pat  Cas.  428, 
14  Fed.  Cas.  No.  7,900;  Philadelphia  R.  Co. 
V.  Dubois,   (1870)    12  Wall.   (U.  S.)   47. 

Where  witnesses  are  called  to  prove  want 
of  novelty  in  the  invention  of  whom  notice 
was  not  given  in  the  answer,  the  evidence  of 
such  witnesses,  if  objected  to,  will  not  be  con- 
sidered in  determining  the  question  of  nov- 
elty. When,  however,  the  evidence  is  taken 
without  objection  the  defect  of  want  of  notice 
is  deemed  waived  and  the  evidence  cannot 
afterward  be  objected  to  on  that  ground. 
Crouch  V.  Speer,  (1874)  1  B.  &  A.  Pat.  Cas. 
145,  6  Fed.  Cas.  No.  3,438. 

The  state  of  the  art  at  the  date  of  the 
plaintiffs'  invention  may  be  admitted  in  evi- 
dence without  notice.  Brown  v.  Piper, 
(1895)  91  U.  S.  37;  Dunbar  t?.  Myers,  (1876) 
94  U.  S.  187 ;  Dayton  Loop,  etc.,  Co.  v.  Ruhl, 
(1893)  65  Fed.  Rep.  649;  La  Baw  v. 
Hawkins,  (1874)  1  B.  &  A.  Pat.  Cas.  428, 
14  Fed.  Cas.  No.  7,960;  Missouri  Lamp,  etc., 
Co.  V.  Stempel,  (1896)  75  Fed.  Rep.  583; 
Stevenson  v.  Magowan,  (1887)  31  Fed.  Rep. 
824;  Weatlaket\  Cartter,  (1873)  6  Fish.  Pat. 
Cas.  519,  29  Fed.  Cas.  No.   17,451. 
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A  printed  scientific  work  is  not  admiisibk 
in  evidence  in  an  action  at  law  for  inlrin^ 
ment,  even  to  show  the  state  of  the  art,  with- 
out  notice.  W^estlake  v,  Cartter,  (1873)  f 
Fish.  Pat.  Cas.  519,  29  Fed.  Cas.  No.  17,451. 

Evidence  of  prior  patents  to  show  state  if 
art.  —  Where  no  notice  has  been  given  that 
prior  patents  are  intended  to  be  relied  uptai. 
evidence  thereof  may  be  admitted  to  show  tk 
state  of  the  art  but  not  to  impeach  the  valid- 
ity of  the  plaintiff's  patent.  Eachus  f. 
Broomall,  (1885)  116  U.  S.  429;  Brown  r 
Piper,  (1876)  91  U.  S.  37;  Grier  r.  Wilt 
(1887)  120  U.  S.  412;  Kennedy  r.  Solar  R^ 
fining  Co.,  (1895)  69  Fed.  Rep.  715. 

Reply  to  notice.  —  The  notice  of  spedal 
matter  in  an  action  for  the  recovery  of  dam- 
ages for  the  infringement  is  not  a  plea,  bat 
onlj  an  awkward  substitute  for  one.  aad 
needs  no  reply.  Cottier  r.  Stimson,  (18S1) 
20  Fed.  Rep.  906. 

Computing  thirty  days.  —  In  Brunswick  f. 
Holzalb,  (1858)  4  Fed.  Cas.  No.  2,057,  it 
was  held  that  the  notice  might  be  filed  or 
served  during  term  time  if  filed  thirty  daji 
before  trial. 

But  in  W^estlake  v.  Cartter,  (1873)  6  TUk 
Pat.  Cas.  619,  29  Fed.  Cas.  No.  17,451,  it 
was  held  that  in  the  eighth^  circuit  the  noUee 
of  special  matter  must  be'  filed  thirty  days 
before  the  first  day  of  the  term  in  order  to 
be  available. 

If  the  first  notice  is  defective,  the  defcad- 
ant  may  give  another  more  than  thirty  dan 
before  the  trial.  Teese  f7.  Huntingdoo, 
(1859)  23  How.  (U.  S.)  2. 

Necessity  of  leave  of  court.  —  "All  tliat 
the  Act  of  Congress  requires  is  that  notioe 
of  the  special  matter  to  be  offered  in  evideoer 
at  the  trial  shall  be  in  writing,  and  be  givn 
to  the  plaintiff  or  his  attorney  more  thaa 
thirty  days  before  the  trial.  By  the  plain  tcrsB 
of  the  law  it  is  a  right  conferred  upon  tbe 
defendant ;  and,  of  course,  he  may  exerciae  it 
in  the  manner  and  upon  the  conditions 
therein  pointed  out  without  any  leave  or 
order  from  the  court.  When  the  notice  is  prop- 
erly drawn  and  duly  and  seasonablv  senred 
and  filed  in  court  as' a  part  of  the  pleadings 
nothing  further  is  required  to  give  the  de- 
fendant the  full  and  unrestricted  benefit  of 
the  provision."  Teese  r.  Huntingdon,  (1859) 
23  How.   ( U.  S. )  2. 

Reason  for  notice.  —  Such  notice  is  requirpd 
in  order  to  guard  the  patentees  from  beia^ 
surprised  on  the  trial  by  evidence  of  a  nature 
which  they  could  not  be  presumed  to  know 
or  to  be  prepared  to  meet,  and  thereby  sob- 
ject  them  either  to  delay  or  loss  of  their 
cause.  Teese  v,  Huntingdon,  (1859)  23  How. 
(U.  S.)  2;  Blanchard  r.  Putnam,  (1869)  S 
Wall.    (U.  S.)   420. 

Requisites  of  notice.  — "The  Act  docs  not 
attempt  to  prescribe  the  particulars  whiA 
such  a  notice- shall  contain.  It  simply  in- 
quires notice.  But  the  least  effect  which  ciB 
be  allowed  to  this  requirement  is  that  the 
notice  shall  be  so  full  and  particular  as  rn- 
sonably  to  answer  the  end  in  view.  This 
end  was  not  merely  to  put  the  patentee  cm 
inquiry,  but  to  relieve  him  from  the  necessity 
of  making  useless  inquiries  and  researches 
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and  enable  him  to  fix  with  precision  on  what 
is  relied  on  by  the  defendants  and  to  pre- 
pare himself  to  meet  it  at  the  trial.  This 
highly  salutary  object  should  be  kept  in  view, 
and  a  corresponding  disclosure  exacted  from 
the  defendant  of  all  those  particulars  which 
he  must  be  presumed  to  know  and  which  he 
may  aafely  be  required  to  state  without  ex- 
posing him  to  any  risk  of  losing  his  rights. 
Less  than  this  would  not  be  reasonable 
notice,  and  therefore  would  not  be  such  a 
notice  as  the  act  must  be  presumed  to  have 
intended."  Silsby  t?.  Foote,  (1852)  14  How. 
(U.  S.)  223;  Wise  v.  Allis,  (1869)  9  Wall. 
(U.  S.)  737. 

Pointing  out  place  in  book  for  description. 
—  Under  notice  that  the  invention  claimed  by 
the  plaintiff  was  described  in  a  printed  pub- 
lication, it  is  not  competent  to  give  in  evi- 
dence a  large  book  of  upwards  of  thirteen 
hundred  pages.  The  place  in  the  book  should 
be  pointed  out.  Silsby  r.  Foote,  (1852)  14 
How.  (U.  S.)  218. 

Particular   part    of   patent    specified.  —  A 
notice  that  the  defendants  would  prove  that 
the  plaintiff  is  not  the  first  and  original  in- 
ventor   of    the    invention    described    in    the 
patent,  but  that  long  prior  to  said  pretended 
invention  the  same  was  fully  described  and 
shown  in  letters  patent,  which  were  numbered 
and  set  out,  is  sufficient  without  specifying 
the  particular  portion  of  the  plaintiffs  pat- 
ent referred  to.     Westlake  v.  Cartter,  (1873) 
6  Fish.  Pat.  Cas.  519,  29  Fed.  Cas.  No.  17,451. 
Sufficient  notice  of  prior  invention  and  use. 
—  In  a  suit  at  law  for  the  recovery  of  dam- 
ages for  infringement  of  letters  patent,*  when 
a  party  gives  notice  of  special  matter  of  de- 
fense under  the  general   issue   and  in  that 
notice  sets  up  priority  of  invention  and  use 
by  others,  for  the  purpose  of  showing  that 
the  patentee  was  not  the  original  and  first 
inventor,  he  must  in  his  notice  specify  the 
names  of  the   persons   using  and  the  place 
where  used;  but  if  the  prior  use  relied  on  be 
a  use  by  the  inventor  or  by  persons  with  his 
consent  or  allowance,  then  it  is  not  necessary 
to  notify  him  of  the  names  of  the  persons 
using  the  invention  or  of  the  places  where 
used.      American  Hide,   etc..   Splitting,  etc., 
Mach.  Co.  V.  American  Tool,  etc.,  Co.,  (1870) 
Holmes  (U.  S.)  603.  1  Fed.  Cas.  No.  302. 

Requisite  certainty  in  stating  names,  etc. 
—  Where  a  prior  knowledge  and  use  are 
alleged  the  plaintiff  must  be  informed  of  the 
name  and  residence  of  the  person  possessing 
such  knowledge  and  of  the  place  where  such 
use  occurred ;  but  it  was  not  intended  to  dis- 
pense with  the  necessity  of  inquiry  and  re- 
search on  the  part  of  the  patentee.  The 
notice  is  only  a  g^ide  to  the  sources  of  de- 
fendant's proofs.  If  they  are  indicated  with 
Buch  distinctness  that  the  plaintiff  can 
readily  identify  and  resort  to  them  the  pur- 
pose of  the  law  is  answered.  Smith  v.  Frazor, 
(1872)  5  Fish.  Pat.  Cas.  543,  22  Fed.  Cas. 
No.  13,048. 

Sufficient  statement  of  residence.  —  If  the 
place  of  residence  of  a  witness  is  a  small 
town  it  is  sufficiently  definite  to  give  merely 
the  name  of  the  town,  for  slight  inquiry 
would  find  him  if  he  were  there,  though  a 


different  rule  would  be  applied  to  a  larger 
city.  Lock  t?.  Pennsylvania  R.  Co.,  (1878) 
1  N.  J.  L.  J.  227,  15  Fed.  Cas.  No.  8,438. 

Names  and  residence  as  sufficient  notice.  — 
In  a  suit  in  equity  for  infringement  the  an- 
F-^er  of  the  defendants  showing  they  were 
residents  of  a  certain  place  gave  notice  that 
they  were  prepared  to  prove  that  certain 
named  persons,  who  were  the  respondents, 
themselves  had  for  over  four  years  prior  to 
the  application  for  the  patent  in  suit  used 
and  sold  the  articles  described  in  the  patent. 
It  was  objected  that  the  answer  did  not  state 
the  names  and  places  of  residence  of  the 
persons  by  whom  and  where  the  articles  were 
used.  The  court  held  that  the  object  of  the 
statutory    requirement    was    to    apprise   the 

Elaintiff  of  the  nature  of  the  evidence  which 
e  must  be  ready  to  meet  at  the  trial,  and 
that  the  answer  fully  and  substantially  ac- 
complished this.  Anderson  v.  Miller,  ( 1889) 
129  U.  S.  70. 

Amendment  of  answer  to  insert  names. — 
Where,  after  setting  up  the  defense  of  prior 
knowledge  and  use  of  the  thing  patented, 
and  giving  the  names  and  residences  of  wit- 
nesses intended  to  be  called  to  prove  the  de- 
fense, the  answer  to  a  bill  for  the  infringe- 
ment of  letters  patent  alleges  that  the  names 
and  residences  of  certain  other  witnesses  are 
unknown  to  the  defendant,  and  prays  leave 
to  insert  and  set  forth  in  the  answer  such 
names  and  residences  when  they  shall  be  dis-^ 
covered,  it  is  competent  for  the  court  to 
allow,  upon  such  discovery,  the  amendment 
to  be  made  nunc  pro  tunc,  Roemer  v.  Simon, 
(1877)  95  U.  S.  214. 

Only  the  names  of  those  who  had  invented 
or  used  the  anticipating  machine  or  improve- 
ment, and  not  the  names  of  those  who  are  to 
testify  of  its  invention  or  use,  are  required 
to  be  pleaded.  Wilton  v.  Rail  Roads,  (1847) 
1  Wall.  Jr.  (C.  C.)  195;  Many  v.  Jagger, 
(1848)  1  Blatchf.  (U.  S.)  376;  Roemer  V. 
Simon,  (1877)  95  U.  S.  214;  Teese  v.  Hunt- 
ingdon, (1859)  23  How.  (U.  S.)  2;  Acawam 
Woollen  Co.  t?.  Jordan,  (1868)  7  Wall.  (U. 
S.)  596;  Woodbury  Patent  Planing-Mach. 
Co.  17.  Keith,  (1879)  101  U.  S.  479,  affirming 
4  B.  &  A.  Pat.  Cas.  100,  30  Fed.  Cas.  No. 
17,970;  Allis  V.  Buckstaff,  (1882)  13  Fed. 
Rep.  879.  Contra,  Judson  v.  Cope,  (1860) 
1  Bond  (U.  S.)  327,  14  Fed.  Cas.  No.  7,565; 
Many  v.  Jagger,  (1848)  1  Blatchf.  (U.  S.) 
372.  16  Fed.  Cas.  No.  9.055. 

Notice  of  time  of  knowledge  or  use.  —  It 
is  not  necessary  for  the  defendant  to  give 
notice  of  the  time  when  the  person  named 
possessed  the  knowledge  or  use.  Phillips  v. 
Page,   (1860)   24  How.    (U.  S.)    164. 

Use  at  places  not  named  in  notice.  —  In 
Evans  v.  Eaton,  (1818)  3  Wheat.  (U.  S.) 
454,  the  defendant  in  his  notice  of  prior  use 
specified  several  places  and  alleged  the  use 
to  have  been  "  also  at  sundry  other  places  in 
Pennsvlvania.  Marvland,  and  elsewhere  in 
the  United  States."*  The  court  held  that  the 
defendant  might  give  evidence  as  to  places 
not  specified,  but  that  the  powers  of  the  court 
in  such  a  case  were  sufficient  to  prevent,  and 
would  be  exercised  to  prevent,  the  patentee 
from  being  injured  by  surprise. 
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A  notice  referring  merely  to  the  county  in 
which  the  thing  was  in  use  is  held  to  he  not 
sufficient,  definite,  and  explicit  as  to  the  place 
to  fulfil  the  requirements  of  the  spirit  of  the 
act.  Hays  17.  Sulsor,  (1859)  1  Bond  (U.  S.) 
279,  11  Fed.  Cas.  No.  6,271. 

Town  or  city  where  used.  —  In  Phillips  r. 
Page,  (1860)  24  How.  (U.  S.)  168,  where 
the  notice  set  forth  the  names  and  places  of 
residence  of  the  persons  having  knowledge  of 
the  prior  use,  and  Fitchburg,  Mass.,  as  the 
place  of  such  use,  the  notice  was  held  suffi- 
cient. 

In  Latta  v.  Shawk,  (1859)  1  Bond  (U.  S.) 
259,  14  Fed.  Cas.  No.  8,116,  the  notice  that 
the  machines  of  which  the  parties  named  had 
knowledge  were  used  at  Cincinnati,  Coving- 
ton, Newport,  etc.,  without  a  more  sufficient 
designation  of  the  place,  was  held  insufficient. 

Particular  place  of  business  wh3re  used. — 
Where  the  town  or  city  in  which  such  alleged 
objects  as  millstones  are  used  is  given  in  the 
notice,  and  also  the  name  and  residence  of 
the  witness  by  whom  t?iat  use  is  to  be  proved, 
there  is  sufficient  precision  and  certainty  in 
the  notice,  and  the  particular  mill  in  which 
the  invention  has  been  used  need  not  be 
pointed  out.  Wise  v.  Allis,  (1869)  9  Wall. 
(U.  S.)  737;  Evans  v.  Eaton,  (1818)  3 
Wheat.   (U.  S.)  454. 

Where  the  answer  furnishes  not  only  the 
name  of  the  county  but  the  localities  therein 
which  are  precisely  indicated  by  the  names  of 
three  several  mining  establishments  where  the 
use  is  alleged  to  have  occurred,  no  more  is 
required.  Smith  v.  Frazer,  (1872)  5  Fish. 
Pat.  Cas.  543,  22  Fed.  Cas.  No.  13,048. 

Necessity  of  answer  under  oath.  —  It  is  not 
necessary  that  the  answer  stating  prior  use 
or  knowledge  and  the  names  and  residences, 
places,  etc.,  should  be  under  oath.  Campbell 
V.  New  York,  (1891)  45  Fed.  Rep.  2^3. 

Where  objection  to  notice  must  be  made.  — 
An  objection  to  lack  of  notice  in  the  answer 
of  the  special  matters  of  defense  or  the 
sufficiency  of  the  notice  will  be  waived  if  the 
objection  is  not  made  previous  to  the  final 
hearing.  Roemer  v.  Simon,  (1877)  95  U.  S. 
214;  Woodbury  Patent  Planing-Mach.  Co.  V. 
Keith,  (1879)  101  U.  S.  480;  Webster  Loom 
Co.  V.  Higgins,  (1881)  105  U.  S.  580;  Zane  v. 
Soffe,  (1884)  110  U.  S.  200;  Brown  v.  Hall, 
(1869)  6  Blatchf.  (U.  S.)  405;  Allis  v,  Buck- 
staflf,  (1882)  13  Fed.  Rep.  879;  Western  Elec- 
tric Co.  17.  Sperry  Electric  Co.,  (C.  C.  A. 
1893)  58  Fed.  Rep.  186;  Barker  v,  Stowe, 
(1878)  15  Blatchf.  (U.  S.)  49,  2  Fed.  Cas. 
No.  994;  Saunders  v.  Allen,  (1892)  53  Fed. 
Rep.  109;  Lock  v.  Pennsylvania  R.  Co., 
(1878)  1  N.  J.  L.  J.  227,  15  Fed.  Cas.  No. 
8,438. 

Where  the  pleadings  are  silent  on  the 
question  of  notice  as  required  by  this  section, 
and  the  question  never  became  one  actually 
in  issue  and  was  never  raised  in  the  Circuit 
Court,  it  is  too  late  to  raise  it  for  the  first 
time  in  an  appellate  court.  Tuttle  t?.  Claflin, 
(C.  C.  A.  1896)  76  Fed.  Rep.  227. 

Objection  taken  by  exceptions.  —  Objec- 
tions on  account  of  defects  in  the  answer  re- 
lating to  the  name,  place,  or  residence,  etc., 
should  in  general  be  taken  by  exceptions,  as 


they  are  the  proper  subjects  6f  amendmcots 
under  special  orders.  Graham  r.  Maenm. 
(1869)  4  Cliflr.  (U.  S.)  88,  10  Fed.  Cas.  Xo. 
5,671. 

Specification  containing  more  or  less  tliam 
necessary.  — "  We  may  say  once  for  all 
touching  all  the  suggestions  of  subfterfnge 
or  fraud,  that  while  the  answer  alleges  in 
the  language  of  section  4920  of  the  Reriaed 
Statutes  that  the  specification  waa  made  to 
contain  less  than  the  whole  truth  relatire 
to  the  invention,  and  more  than  was  neees- 
sary  to  produce  the  desired  effect  which  the 
law  assigns  to  specifications,  yet  the  allega- 
tion is  too  general  to  require  the  attentioB 
of  the  court."  American  Sulphite  Pulp  Co. 
V.  Rowland  Falls  Pulp  Co.,  (1895)  70  Fed. 
Rep.  986. 

Defense  of  fraudulently  obtaining  patent. 
—  "The  charge  that  the  original  patentee 
fraudulently  and  surreptitiously  obtained  the 
patent  for  that  which  he  well  knew  wa^i  in- 
vented by  another,  unaccompanied  by  the  fur- 
ther allegation  that  the  alleged  first  inventor 
was  at  the  time  using  reasonable  diligence  in 
adapting  and  perfecting  the  invention,  b 
not  sufficient  to  defeat  the  patent  and  con- 
stitutes no  defense  to  the  charge  of  infringe^ 
ment."  Agawam  Woollen  Co.  r.  Jordan, 
(1868)  7  Wall.  (U.  S.)  583. 

An  allegation  that  a  reissue  waa  obtained 
under  false  pretenses  should  be  made  in  d»- 
tinct  language  without  equivocation.  Doughtv 
V.  West,  (1865)  2  Fish.  Pat.  Cas.  553,  7  Fed. 
Cas.  No.  4,029. 

Reasonable  diligence.  —  The  language  of 
the  statute  in  the  use  of  the  imperfect  tense^ 
"  was  using  reasonable  diligence,'*  shows 
the  legislative  intent  to  confer  a  prior  right 
on  a  first  conceiver  in  a  case  wbere,  after 
his  mental  act  of  invention  and  pending  hiii 
diligent  reduction  to  practice,  another  in- 
ventor enters  the  field  and  perfects  tbe  in- 
vention before  his  rival.  The  reasonable 
diligence  of  the  first  conceiver  must  be 
penaing  at  the  time  of  the  second  conception, 
and  must  therefore  be  prior  to  it.  Christie 
V.  Seybold,  (C.  C.  A.  1893)  55  Fed.  Rep. 
69. 

Suggestions.  —  Where  the  one  who  made 
the  suggestion  in  respect  to  improvement 
does  not  appear  to  have  used  any  diligenee 
at  all  in  adapting  or  perfecting  it,  or  to  have 
understood  that  he  was  inventing  anything 
like  it,  but  rather  to  the  contrary,  such  a 
suggestion  is  mere  information,  the  receivin? 
and  acting  on  which  are  not  surreptitious 
or  unjust.  Corser  v,  Brattleboro  Overall  Co, 
(1899)    93  Fed.  Rep.  807. 

Remedy  not  exclusive.  —  Although  the 
legislature  may  not  have  given  to  private 
individuals  a  more  limited  form  of  relief  by 
way  of  defense  to  an  action  by  the  patentee. 
this  was  not  intended  to  supersede  the  af- 
firmative relief  to  which  the  United  States 
is  entitled,  to  obtain  a  cancellation  or  vaea- 
tion  of  an  instrument  obtained  from  it  by 
fraud.  U.  S.  v.  American  Bell  Telephone  Co., 
(1888)  128  U.  S.  316. 

Prior  patent  and  previous  invention  distin- 
guished.—  In  order  to  come  under  the  pro- 
vision of  the  statute  which  authorizes  the 
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defense    **  that    the    improvement    had    been 

J>atented  or  described  in  some  printed  pub- 
ication  prior  to  the  supposed  invention,"  the 
patent  or  publication  relied  on  must  be  prior 
in  point  of  time  to  the  patent  in  suit.  And 
it  is  perhaps  true  in  respect  to  any  form  of 
defense  that  if  a  patent  is  referred  to  simply 
by  number  and  date  without  averment  of 
earlier  invention,  the  issue,  or  the  date  of  the 
application  upon  which  it  is  granted,  evidence 
of  these  particulars  would  not  be  competent 
because  not  within  the  issue.  But  when  the 
ans^rer  is  framed  to  show  not  a  prior  patent 
or  publication,  but  that  the  grantee  of  the 
patent  in  suit  was  not,  and  that  the  patentee 
of  a  patent  of  later  date  issued  upon  an 
earlier  application  was,  the  first  inventor, 
the  fact  which  the  statute  declares  to  be  a 
defense  can  be  established  by  any  proof  which 
under  the  ordinary  rules  of  evidence  is  ad- 
missible. Barnes  Automatic  Sprinkler  Co. 
V.  Walworth  Mfg.  Co.,  (C.  C.  A.  1894)  60 
Fed.  Rep.  605,  affirming  (1892)  51  Fed.  Rep. 
88. 

Necessity  to  set  up  defense  of  prior  patent 
or  description.  —  A  clear  purport  of  this  sec- 
tion is  that  the  defense  that  the  invention 
^as  patented  or  described  in  a  printed  pub- 
lication prior  to  its  supposed  invention  by 
the  patentee  must,  in  a  suit  in  equity,  be  set 
up  in  an  answer  and  not  be  a  technical  plea. 
Camrick  r.  McKesson,  (1881)  8  Fed.  Rep. 
807;  Arrott  v.  Standard  Sanitary  Mfg.  Co., 
(1902)   113  Fed.  Rep.  389. 

Anticipatory  matter  which  has  never  gone 
into  practical  use  is  to  be  narrowly  construed. 
I>eering  r.  Winona  Harvester  Works,  (1894) 
155  U.  S.  286;  Ford  V.  Bancroft,  (1898)  85 
Fed.  Rep.  457;  Simonds  Rolling-Mach.  Co. 
1?.  Hathorn  Mfg.  Co.,  (1898)  90  Fed.  Rep. 
201. 

Allegation  that  invention  was  patented. — 
An  answer  not  setting  forth  that  the  inven- 
tion was  patented  to  any  one,  but  that  it  wa» 
**  fully  described  and  publicly  made  known 
in  several  patents,"  mentioning  the  names 
and  dates  of  the  same,  does  not  sufficiently  set 
up  the  defense  of  anticipation  for  the  in- 
vention, which  might  have  been  described  and 
publicly  made  known  by  a  patent  without 
being  patented.  Saunders  v,  Allen,  (1892) 
53  Fed.  Rep.  109. 

Anticipation  wholly  by  publication  in  for- 
eign patents,  so  far  as  mere  public  use  or  sale 
is  concerned,  would  not  affect  the  complain- 
ant's claim  unless  they  transpired  within  the 
United  States.     Gandy  v.  Main  Belting  Co., 

(1892)  143  U.  S.  587;  Chase  v.  Fillebrown, 

( 1893)  58  Fed.  Rep.  374. 
Patented    article    referred    to.  —  The    two 

years'  clause  refers  to  the  patented  article 
and  not  to  the  letters  patent.  U.  S.  Electric 
Lighting  Co.  v.  Consolidated  Electric  Light 
Co.,  (1888)  33  Fed.  Rep.  869. 

So  far  as  the  defense  of  anticipation  is 
concerned  it  must  be  established  as  of  a  date 
anterior  to  the  patentee's  invention  or  dis- 
covery, not  merely  prior  to  the  application 
for  or  the  date  of  his  patent.  St.  Paul  Plow 
Works  r.  Starling,  (1891)  140  U.  S.  184; 
Clark  Thread  Co.  v.  Willimantic  Linen  Co., 
(1891)    140  U.  S.  481;  Webster  Loom  Cu.  v. 


Higgins,  (1881)  105  U.  S.  592;  Kneeland 
V.  Sheriff,  (1880)  2  Fed.  Rep.  901;  Woodman 
r.  Stimpson,  (1866)  3  Fish.  Pat.  Cas.  08,  30 
Fed.  Cas.  No.  17,979 ;  Von  Schmidt  v.  Bowers, 
(C.  C.  A.  1897)   80  Fed.  Rep.  121. 

A  foreign  patent  or  other  foreign  printed 
publication  describing  an  invention  is  no  de- 
fense to  a  suit  upon  a  patent  of  the  United 
States,  unless  published  anterior  to  the  mak- 
ing of  the  invention  or  discovery  secured  by 
the  latter,  provided  that  the  American  pat- 
entee, at  the  time  of  making  application  for 
his  patent,  believed  himself  to  be  the  first 
inventor  or  discoverer  of  the  thing  patented. 
Elizabeth  v.  American  Nicholson  Pavement 
Co.,   (1877)  97  U.  S.  126. 

Complete  prior  invention  necessary. — 
The  prior  invention  relied  upon  as  a  defense 
must  be  complete,  and  capable  of  producing 
the  result  to  be  accomplished.  It  must  not 
be  inchoate,  or  rest  in  speculation  or  experi- 
ment. Coffin  t?.  Ogden,  (1873)  18  Wall.  (U. 
S.)  120. 

Prior  patents  not  pleaded.  —  "  Inasmuch  as 
they  were  not  pleaded  by  the  defendant  as 
in  anticipation,  these  prior  patents  may  only 
be  considered  to  show  the  state  of  the  art 
and  to  construe  or  limit  the  claims  involved." 
Jones  V.  Cvphers,  (1902)  116  Fed.  Rep.  324; 
Brown  v.  Piper,  (1875)  91  U.  S.  41;  Grier 
V,  Wilt,  (1887)   120  U.  S.  412. 

As  against  the  defense  of  anticipation  it  is 
well  settled  that  the  patentee  may  show  if 
he  can,  the  fact  of  invention  by  drawing 
sketches,  models,  or  any  other  competent 
proof.  Webster  Loom  Co.  v.  Higgins,  (1881) 
106  .U.  S.  594;  Bates  17.  Coe,  (1878)  98  U.  S. 
34;  Smith  v,  Goodyear  Dental  Vulcanite 
Co.,  (1877)  93  U.  S.  480;  Consolidated 
Bunging  Apparatus  Co.  v.  Woerle,  (1887) 
29  Fed.  Rep.  451;  Von  Schmidt  v.  Bowers, 
(C.  C.  A.    1897)    80  Fed.  Rep.   121. 

Prior  knowbdge  of  an  invention  is  an  affirm- 
ative defense  and  must  be  alleged  as  well  as 
proved,  and  it  must  be  alleged  where  such 
knowledge  is  known,  and  by  whom.  Searls 
V.  Bouton,    (1882)    12  Fed.  Rep.   140. 

Sufficient  averment  to  raiss  question  of 
priority.  —  An  answer  expressly  denying  that 
the  patentee  was  the  first  and  original  in- 
ventor of  the  improvement  involved,  and 
setting  up  prior  patents  in  justification  of 
the  defendant's  use  of  the  device,  is  sufficient 
to  raise  the  question  of  priority.  Pennsyl- 
vania Diamond-Drill  Co.  v.  Simpson,  (1886) 
29  Fed.  Rep.  288. 

Same  complete  known  prior  invention.— 
If  the  prior  invention  was  the  same  as  that 
described  in  the  patent;  if  it  was  complete 
and  capable  of  producing  the  same  result, 
and  was  kno\^'n  in  this  country,  it  is  suffi- 
cient to«  sustain  the  defense  of  want  of 
novelty.  Stitt  v.  Eastern  R.  Co.,  (1884)  22 
Fed.  Rep.  649. 

A  iMitent  is  prima  facie  evidence  that  the 
patentee  was  the  original  and  first  inventor, 
and  any  one  who  controverts  this  assumes 
the  burden  of  proof  and  undertakes  to  show 
affirmatively  that  there  was  a  prior  knowl- 
edge and  use  of  the  alleged  invention,  under 
such  circumstances  as  to  give  to  the  public 
the  right  of  its  continued  use  as  against  the 
patentee.     Crouch  v.  Speer,    (1874)    1   B.  A 
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A.  Pat.  Cas.  145,  6  Fed.  Cas.  No.  3,438; 
Goflf  V.  Stafford,  (1878)  3  B.  &  A.  Pat.  Cas. 
610,  10  Fed.  Cas.  No.  5,504;  Cammeyer  v. 
Newton,    (1876)    94  U.  S.  225. 

Proof  of  a  single  unrestricted  sale  is  suffi- 
cient to  establish  the  defense  of  prior  pub- 
lic use.  Consolidated  Fruit- Jar  Co.  v. 
Wright,  (1876)  94  U.  S.  92;  Egbert  v.  Lipp- 
mann,  (1881)  104  U.  S.  333;  Hall  v.  Mac- 
neale,  (1882)  107  U.  S.  90;  Smith,  etc., 
Mfg.  Co.  V.  Sprague,  (1887)  123  U.  S.  249; 
Delemater  v.  Heath,  (C.  C.  A.  1893)  58 
Fed.  Rep.  414. 

Use  as  samples.  —  It  is  sufficient  to  show 
the  prior  use  of  patented  articles,  though 
only  used  as  samples  and  shown  to  few  per- 
sons. Dalby  v.  Lynes,  (1894)  64  Fed.  Rep. 
376. 

Averment  of  time  of  public  sale  or  prior  use. 
—  If  public  use  or  sale  prior  to  the  plain- 
tiff's application  for  the  patent  is  relied  on 
as  a  defense  it  must  be  alleged  that  such 
sale  or  use  was  more  than  two  years  before 
the  application.  Agawam  Woolen  Co.  v, 
Jordan,  (1868)  7  Wall.  (U.  S.)  583;  Bates 
V,  Coe,   (1878)   98  U.  S.  31. 

Prior  use  in  reissue.  —  In  a  suit  for  in- 
fringement of  the  reissue  of  a  patent  the  two 
years  are  measured  from  the  date  of  the 
reissue  and  not  from  the  original  patent. 
Agawam  Woollen  Co.  17.  Jordan,  (1868)  7 
Wall.  (U.  S.)   683. 

Ayerment  of  knowledge  or  consent.  —  An 
answer  averring  public  use  and  sale  need 
not  aver  that  it  was  with  the  knowledge, 
consent,  and  acquiescence  of  the  inventor. 
Campbell  i?.  New  York,  (1888)  35  Fed.  Rep. 
505. 

Allegation  of  special  matters  without  no- 
tice.—  In  a  suit  in  equity  for  an  injunction, 
etc.,  for  infringement  of  letters  patent,  where 
the  answer  denies  the  infringement  and  avers 
a  prior  use  and  sale  of  the  invention,  but 
no  notice  is  given  to  the  complainant  of 
any  special  matters  to  be  proved  in  support 
of  such  general  allegations,  they  will  not 
be  noticed  by  the  court.    Odiome  v.  Denney, 


(1878)    3   B.   &  A.   Pat.   Cas.   287,   18  Fed. 
Cas.  No.  10,431. 

Allegation  of  making  not  all^ation  of  jut, 
—  An  allegation  in  an  answer  in  equity  that 
a  prior  machine  was  built  by  a  person 
named  is  not  an  allegation  of  prior  use  by 
that  person.  Tatum  v,  £by,  (1894)  GO 
Fed.  Rep.  408. 

The  issue  of  the  patent  is  prima  facie  evi- 
dence that  the  invention  it  protects  was  not 
in  public  use  or  on  sale  for  more  than  two 
years  prior  to  the  filing  of  the  application 
on  which  it  is  based,  and  that  it  was  not 
proved  to  be  abandoned.  Mast  v.  Dempster 
Mill  Mfg.  Co.,  (C.  C.  A.  1897)  82  Fed.  Rep. 
327. 

Unsupported  oral  testimony  of  a  prior  use 
is  always  open  to  suspicion,  and  it  cannot 
prevail  over  a  patent  unless  it  is  sufficient 
to  establish  such  a  use  bovond  a  reasonable 
doubt.  National  Hollow  Brake-Beam  Ca 
V,  Interchangeable  'Brake-Beam  Co.,  (C.  C. 
A.  1901)  106  Fed.  Rep.  693;  Deering  r. 
Winona  Harvester  Works,  (1894)  155  U.  S. 
286;  Barbed  Wire  Patent,  (1892)  143  U. 
S.  275;  Mast  v.  Dempster  Mill  Mfg.  Col, 
(C.  C.  A.  1897)    82  Fed.  Rep.  327. 

Laches  by  defendant.  —  In  order  to  avail 
himself  of  a  defense  of  prior  use  a  defendant 
must  not  be  guilty  of  laches,  and  in  most 
cases  should  allege  such  prior  use  in  his 
original  answer.  Webster  Loom  Co.  r.  Big- 
gins, (1876)  13  Blatchf.  (U.  S.)  349.  29 
Fed.  Cas.  No.  17,341. 

The  defense  of  abandonment  to  the  public 
is  not  confined  to  reissued  patents,  but  is 
given  generally  by  the  statute  to  all  patents. 
Chicago,  etc.,  R.  Co.  v.  Sayles,  (1878)  97  V. 
S.  554;  Railway  Register  Mfg.  Co.  r.  Broad- 
way R.  Co.,    (1886)    26  Fed.  Rep.  522. 

Sufficient  averments  of  abandonment^ 
The  defense  of  abandonment  should  be  made 
by  averments  to  that  effect  sufficiently  speci- 
fic and  clear  to  be  understood  and  not  in 
general  and  indefinite  terms.  W^estem  Elec- 
tric Co.  V,  Sperry  Electric  Co.,  (C.  C.  A 
1893)   58  Fed.  Rep.  186. 


Sec.  2.  \_Trial  hy  jury  of  questions  of  fact  in  equity  cases.']  That  said 
courts,  [^circuit  courts  of  the  United  States]  when  sitting  in  equity  for  the  trial 
of  patent  causes,  may  impanel  a  jury  of  not  less  than  five  and  not  more  than 
twelve  persons,  subject  to  such  general  rules  in  the  premises  as  may,  from  time 
to  time,  be  made  by  the  Supreme  Court,  and  submit  to  them  such  questions  of 
fact  arising  in  such  cause  as  such  circuit  court  shall  deem  expedient ;  and  the 
verdict  of  such  jury  shall  be  treated  and  proceeded  upon  in  the  same  manner 
and  with  the  same  effect  as  in  the  case  of  issues  sent  from  chancery  to  a  court 
of  law  and  returned  with  such  findings.      [18  Stat.  L.  315.] 

V.  Pueblo  Smelting,  etc.,  Co.,  (1887)  31 
Fed.  Rep.  560;  Goodyear  v.  Day.  (1852)  10 
Fed.  Cas.  No.  5,566;  Brooks  V.  Xorcross, 
(1851)  2  Fish.  Pat.  Cas.  661,  4  Fed.  Cas. 
No.  1,957;  Van  Hook  v.  Pendelton,  {l^) 
1  Blatchf.  (U.  S.)  187,  28  Fed.  Cas.  No. 
16.851. 

Reasons  for  jury.  —  When  the  facts  in  the 
CISC  are  examined,  if  the  conscience  of  the 
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This  is  from  the  Act  of  Feb.  16,  1876, 
ch.  77.  For  full  reference  to  such  Act,  see 
JUDICIABY,  vol.  4,  p.  557. 

It  is  entirely  within  the  discretion  of  the 
court  whether  it  will  order  issues  to  the.  jury 
or  a  trial  at  law,  and  a  jury  trial  of  the 
issues  will  bo  refused  if  the  questions  are 
free  from  doiil)t  or  if  thoy  cmi  be  inon^ 
properly    determined    by    the    court.      Keyos 
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court  is  in  such  doubt  as  to  need  the  verdict 
and  advice  of  the  jury  on  any  particular 
fact  it  will  obtain  it  for  its  own  aid;  but 
it  cannot  be  on  account  of  a  request  by  a 
party,  or  on  the  whole  question  of  infringe- 
ment, involving  laiv  as  well  as  fact;  or  of 
the  validity  of  plaintiff's  patent  under  every 
objection  which  may  be  urged  against  it 
by  ingenuity  and  research.     Brooks  v.  Nor- 


cross,   (1861)   2  Fish.  Pat.  Cas.  661,  4  Fed. 
Cas.  No.   1,957. 

Conclttsiveness  of  verdict. —  A  verdict  of 
the  jury  is  entitled  to  great  weight,  but  is 
not  conclusive.  Sickels  v.  Youngs,  (1855) 
3  Blatchf.  (U.  S.)  293,  22  Fed.  Cas.  No. 
12,838;  Brooks  v.  Bicknell,  (1845)  4  Mc- 
Lean (U.  S.)  70,  4  Fed.  Cas.  No.  1,946; 
Ely  V.  Monson,  etc.,  Mfg.  Co.,  (1860)  4 
Fish.  Pat.  Cas.  64,  8  Fed.  Cas.  No.  4,431. 


Sec.  4921.  [PQwer  of  courts  to  grant  injunctions  and  estimate  damages,] 
The  several  courts  vested  with  jurisdiction  of  cases  arisini^  under  the  patent 
laws  shall  have  power  to  grant  injunctions  according  to  tlie  course  and  prin- 
ciples of  courts  of  equity,  to  prevent  the  violation  of  any  right  secured  by 
patent,  on  such  terms  as  the  court  may  deem  reasonable;  and  upon  a  decree 
being  rendered  in  any  such  case  for  an  infringement  the  complainant  shall  be 
entitled  to  recover,  in  addition  to  the  profits  to  be  accounted  for  by  the  defend- 
ant, the  damages  the  complainant  has  sustained  thereby;  and  the  court  shall 
assess  the  same  or  cause  the  same  to  be  assessed  under  its  direction.  And  the 
court  shall  [have]  the  same  power  to  increase  such  damages,  in  its  discretion,  as 
is  given  to  increase  the  damages  found  by  verdicts  in  actions  in  the  nature  of 
actions  of  trespass  upon  the  case.  But  in  any  suit  or  action  brought  for  the 
infringement  of  any  patent  there  shall  be  no  recovery  of  profits  or  damages  for 
any  infringement  committed  more  than  six  years  before  the  filing  of  the  bill 
of  complaint  or  the  issuing  of  the  writ  in  such  suit  or  action,  and  this  provision 
shall  apply  to  existing  causes  of  action.      [R.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  any  suit  or  action,"  to  the  end  of  the  section. 

206.    This  section  was  amended  to  read  as  The  cases  construing  this  section  on  the 

above  by  the  Act  of  March  3,  1897,  ch.  391,  subject  of  parties,  who  may  sue,   and  who 

sec.   6,  *29    Stat    L.    694.     The   amendment  liable  to  suit,  and  damages,  will  be  found 

consisted   in   the  addition  of  the   last  pro-  in  the  notes  unaer  R.  S.  sec.  4919,  supra,  p.' 

▼ision,  b^guming  with  the  words,  "  But  in  562. 


NOTES  ON  R.  S.  SEC.  4921. 

I.  General  Equitable  Jurisdictiony  p.  677. 
II.  Joinder  of  Causes  of  Action,  p.  581. 

III.  PleadingSf  p.  683. 

IV.  Injunctions,  p.  685. 

V.  Decree  and  Award,  p.  591. 
VI.  Costa,  p.  596. 
VII.  Limitations  and  Laches,  p.  597. 


L  General  Equttablb  Jubisdiction. 

Equity  alone  may  restrain.  —  If  restraint 
of  infringement  is  sought  a  court  of  equity 
is  the  only  tribunal  which  can  aflford  the  re- 
Kef,  and  a  party  may  invoke  the  jurisdiction 
of  equity  for  this  purpose  though  he  has  the 
right  to  an  action  at  law  for  damages.  Motte 
p.  Bennett,  (1849)  2  Fish.  Pat.  Cas.  642,  17 
Fed.  Cas.  No.  9,884;  M'Millin  v.  Barclay, 
(1871)  5  Fish.  Pat.  Cas.  189,  16  Fed.  Cas.  No. 
8,902;  Burdell  \\  Comstock,  (1883)  15  Fed. 
Rep.  395;  Bragg  v.  Stockton,  (1886)  27  Fed. 
Kep.  509;  Goodyear  v,  Hullihen,  (1867)  2 
Hughes  (U.  S.)  492,  10  Fed.  Cas.  No.  5,573; 
Sherman  v.  Nutt,  (1888)  35  Fed.  Rep.  149; 
Brooks  V.  Miller,  (1886)  28  Fed.  Rep.  617; 
Wise  V.  Grand  Ave.  R.  Co.,  (1888)  33  Fed. 
Hep.  277. 

A  bill  to  restrain  anticipated  infringement 

6  F.  S.  A.-.37  57r 


gives  a  court  of  equity  jurisdiction,  though 
no  infringements  have  been  committed  and 
possibly  may  not  be.  Canton  Steel  Roofing 
Co.  V,  Kanneberg,  (1892)  51  Fed.  Rep.  599; 
Winchester  Repeating  Arms  Co.  v.  American 
Buckle,  etc.,  Co.,  (1893)  54  Fed.  Rep.  703; 
Woodworth  v.  Stone,  (1845)  3  Story  (U.  S.) 
749,  30  Fed.  Cas.  No.  18,021;  Henzel  v.  Cali- 
fornia Electrical  Works,  (C.  C.  A.  1892)  61 
Fed.  Rep.  754,  afflrmmg  (1891)  48  Fed.  Rep. 
375. 

Acts  done  by  parties  either  in  the  way  of 
accomplished  use  of  an  invention  or  threats 
to  make  use  of  the  same  prior  to  the  date  of 
the  patent  are  not  such  evidence  of  an  infringe- 
ment as  to  entitle  the  owner  of  the  patent  to 
a  decree.  If,  however,  stich  use  or  threats  to 
make  use  of  such  invention  are  of  such  char- 
acter as  to  fairly  justify  the  inference  that 
the  use  thereof  was  intended  to  be  continued 
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after  the  patent  should  be  issued,  the  pat- 
entee would  be  entitled  to  a  decree  enjoining 
the  carrying  out  of  such  threats.  Brill  v,  bt. 
Louis  Car  Co.,  (1897)  80  Fed.  Rep.  909. 

If  the  remedy  at  law  is  not  adequate  the 
party  whose  patent  has  been  infringed  may 
resort  to  equity  for  relief  by  injimction. 
M'Millin  v,  Barclay,  (1871)  6  Fish.  Pat.  Cas. 
189,  16  Fed.  Cas.  No.  8,902;  Bicknell  v.  Todd, 
(1851)  5  McLean  (U.  S.)  236,  3  Fed.  Cas.  No. 
1,389;  Motte  v.  Bennett,  (1849)  2  Fish.  Pat. 
Cas.  642,  17  Fed.  Cas.  No.  9,884;  Brick  v. 
Staten  Island  R.  Co.,  (1885)  26  Fed.  Rep.  553; 
Bragg  V.  Stockton,  (1886)  27  Fed.  Rep.  509; 
Spaulding  v.  Page,  (1871)  1  Sawy.  (U.  S.) 
703;  Brooks  v.  Miller,  (1886)  28  Fed.  Rep. 
617;  Henzel  v.  California  Electrical  Works, 
(C.  C.  A.  1892)  61  Fed.  Rep.  764,  afflt^med 
(1891)  48  Fed.  Rep.  376;  Jonathan  Mills  Mfg. 
Co.  V,  Whitehurst,  (1893)  66  Fed.  Rep.  689. 

If  the  remedy  at  law  is  adequate,  equitable 
interposition  is  not  necessary  or  proper. 
Smith  V,  Sands,  (1886)  24  Fed.  Rep.  470;  New 
York  Belting,  etc.,  Co.  v.  New  Jersey  Car 
Spring,  etc.,  Co.,  (1891)  47  Fed.  Rep.  504; 
Sanders  v.  Logan,  (1861)  2  Fish.  Pat.  Cas. 
167;  Wise  i;.  Grand  Ave.  R.  Co.,  (1888)  33 
Fed.  Rep.  277;  Vaughan  V.  East  Tennessee, 
etc.,  R.  C^.,  (1877)  1  Flipp.  (U.  S.)  621,  28 
Fed.  Cas.  No.  16,898. 

General  ground  of  equitable  jurisdiction. — 
Courts  of  equity  are  given  jurisdiction  in  pat- 
ent cases  by  the  power  to  issue  injunctions, 
and  the  necessity  of  the  exercise  of  this 
power  is  the  most  general  ground  for  such 
equitable  interposition.  Root  V.  Lake  Shore, 
etc.,  R.  Co.,  (1881)  105  U.  S.  189;  Asbestine 
Tiling,  etc.,  Co.  v,  Hepp,  (1889)  39  Fed.  Rep. 
324. 

Dependent  on  relief  by  injunction.  —  Equi- 
table jurisdiction  in  patent  cases  is  usually 
dependent  on  relief  by  injimction,  and  a 
court  of  equity  will  not  take  cognizance  of 
such  suits  except  where  it  involves  injunctive 
relief.  Root  v.  Lake  Shore,  etc.,  R.  Co., 
(1881)  106  U.  S.  189;  Woodmanse,  etc.,  Mfg. 
Co.  V.  Williams,  (C.  C.  A.  1896)  68  Fed.  Rep. 
489;  Hewitt  V,  Pennsylvania  Steel  Co.,  (1886) 
24  Fed.  Rep.  369;  Sayles  v,  Richmond,  etc., 
R.  Co.,  (1879)  3  Hughes  (U.  S.)  172,  21  Fed. 
Cas.  No.  12,424.  Contra,  Nevins  v.  Johnson, 
(1863)  3  Blatchf.  (U.  S.)  80,  18  Fed.  Cas.  No. 
10,136;  Perry  v.  Corning,  (1870)  7  Blatchf. 
(U.  S.)  196,  19  Fed.  Cas.  No.  11,004;  Imlay 
V.  Norwich,  etc.,  K  Co.,  (1858)  4  Blatchf.  (U. 
S.)  227,  13  Fed.  Cas.  No.  7,012;  Vaughan  v. 
East  Tennessee,  etc.,  R.  Co.,  (1877)  1  Flipp. 
(U.  S.)  621,  28  Fed.  Cas.  No.  16,898;  Atwood 
V.  Portland  Co.,  (1880)  10  Fed.  Rep.  286. 

Equitable  relief  other  than  through  injunc- 
tion.—  In  patent  suits  grounds  of  equitable 
relief  may  arise  other  than  by  way  of  injunc- 
tion, as  where  the  title  of  the  complainant  is 
equitable  merely,  or  equitable  interposition  is 
necessary  on  account  of  the  impediments 
which  prevent  a  resort  to  remedies  purely 
legal;  such  an  equity  may  arise  out  of  and 
inhere  in  the  nature  of  the  account  itself, 
springing  from  special  and  peculiar  circum- 
stances which  disable  the  patentee  from  a  re- 
covery at  law  altogether,  or  render  his  rem- 
edy in  a  legal  tribunal  difficult,  inadequate, 


and  incomplete;  such  cases  cannot  be  defined 
more  exactly  and  each  case  most  rest  upon 
its  own  particular  circumstances  as  turnuh- 
ing  a  clear  and  satisfactory  ground  of  excep- 
tion from  the  general  rule.  Root  r.  Lake 
Shore,  etc.,  R.  Co.,  (1881)  105  U.  S.  189. 

Determination  of  right  to  patent  prior  tt 
injunction.  —  An  injunction  will  not  be 
granted  ordinarily  where  the  right  to  a  pat- 
ent has  not  been  settled  by  a  suit  at  law,  an- 
loss  the  patent  has  been  established  by  long 
use  or  acquiescence  or  the  court  can  see  that 
the  plaintiff's  right  is  clear.  Crowell  r.  Har- 
low, (1878)  3  R  &  A.  Pat.  Cas.  478,  6  Fed 
Cas.  No.  3,444;  National  Cash  Register  Co. 
V,  Boston  Cash  Indicator,  etc.,  Co.,  (1890)  41 
Fed.  Rep.  144;  Serrell  v,  Collins,  (1857)  4 
Blatchf.  (U.  S.)  61,  21  Fed.  Cas.  No.  12,bTl; 
Mitchell  V.  Barclay,  (1860)  17  Fed.  Cas.  No. 
9,669;  Earth  Qoset  Co.  v.  Fenner,  (1871)  5 
Fish.  Pat.  Cas.  16,  8  Fed.  Cas.  ^o.  4^49; 
Sullivan  v.  Redfield,  (1826)  1  Paine  (U.  S.I 
441,  23  Fed.  Cas.  No.  13,597;  Brooks  r.  Bick- 
nell, (1846)  4  McLean  (U.  S.)  70,  4  Fed.  Cas. 
No.  1,946;  Washburn  v.  Gould,  (1844)  3  Stay 
(U.  S.)  122,  29  Fed.  Cas.  No.  17,214;  Brown 
V.  Hinkley,  (1873)  6  Fish.  Pat.  Cas.  370.  4 
Fed.  Cas.  No.  2,012;  Hurlburt  r.  Carter, 
(1889)  39  Fed.  Rep.  802;  Foster  r.  Oouin, 
(1886)  23  Fed.  Rep.  400;  Bryan  r.  Stevens, 
(1841)  4  Fed.  Cas.  No.  2,066a;  Bowers  Dred|;- 
ing  Co.  V.  New  York  Dredging  Co.,  (1896)  77 
Fed.  Rep.  980;  Williams  v.  Breitling  Metal- 
Ware  Mfg.  Co.,  (C.  C.  A.  1896)  77  Fed.  Rep. 
286;  Union  Switch,  etc.,  Co.  r.  Philadelphis, 
etc.,  R.  Co.,  (1896)  76  Fed.  Rep.  1004;  Hoek- 
holzer  v.  Eager,  (1873)  2  Sawv.  (U.  S.)  361, 
12  Fed.  Cas.  No.  6,556;  Stahl  v.  Williams, 
(1892)  62  Fed.  Rep.  648;  Bradley,  etc.,  Mfg. 
Co.  17.  Charles  Parker  Co.,  (1883)  17  Fed.  R^ 
240. 

If  there  has  been  no  decision  on  the  patent 
by  a  United  States  court,  on  the  merits,  the 
party  is  driven  to  show  that  his  patent  went 
into  use  undisputed,  for  a  sufficient  time,  to 
raise  a  prima  facie  case  in  his  favor.  EJrby 
Bung  Mfg.  Co.  V.  White,  (1880)  1  Fed.  Rep. 
604.  And  see  Wliite  v.  &  Harris,  etc.,  Mfg. 
Co.,  (1880)  3  Fed.  Rep.  161;  Bradley,  etc, 
Mfg.  Co.  V,  C!harle8  Parker  Co.,  (1883)  17  Fed. 
Rep.  240;  De  Ver  Warner  v.  Bassett,  (1881)  7 
Fed.  Rep.  468;  Potter  v.  Muller,  (1864)  2 
Fish.  Pat.  Cas.  466;  Tappan  r.  National  Bank 
Note  Co.,  (1861)  2  Fish.  Pat.  Cas.  195;  GroTer, 
etc..  Sewing  Mach.  Co.  v.  Williams,  (1S60) 
2  Fish.  Pat.  Cas.  135;  North  r.  Kershsv, 
(1867)  4  Blatchf.  (U.  S.)  70;  Dickerson  r.  De 
La  Vergne  Refrigerating  Mach.  Co.,  (1888) 
35  Fed.  Rep.  143. 

Necessity  of  action  at  Uw  to  detemiM 
title.  —  A  patentee  will  not  be  compelled  to 
sue  at  law  and  there  establish  the  title  or 
validity  of  his  patent  before  obtaining  eqni- 
table  relief,  and  if  the  plaintiff's  right  is 
sufficiently  shown  by  the  presumptions  arising 
in  the  case,  or  that  question  is  itself  decided 
by  the  court  of  equity,  a  preliminary  or  final 
injunction  may  issue  without  the  aid  of  s 
court  of  law.  McCoy  v.  Nelson.  (1887)  121 
U.  S.  484;  Cochrane  t?.  Deener,  (1876)  94  U. 
S.  780;  Motte  v.  Bennett,  (1849)  2  Fbh.  Pit 
Cas.  642,  17  Fed.  Cas.  No.  9^84;  Weston  % 
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White,  (1876)  13  Blatchf.  (U.  a)  447,  29  Fed. 
Cm.  No.  17,459;  Buck  v,  Cobb,  (1847)  Brun. 
Col.  Caa.  (U.  S.)  560,  4  Fed.  Cas.  No.  2,079; 
M'MilUn  V.  Barclay,  (1871)  5  Fish.  Pat.  Cas. 
189,  16  Fed.  Cas.  Na  8,902;  Sullivan  17.  Ked- 
fiU,  (1825)  1  Paine  (U.  S.)  441,  23  Fed.  Cas. 
No.  13,597;  Washburn  v,  Gould,  (1844)  3 
Story  (U.  S.)  122,  29  Fed.  Cas.  No.  17,214; 
Buchanan  v,  Howland,  (1863)  5  Blatchf.  (U. 
S.)  151,  4  Fed.  Cas.  No.  2,074;  Brooks  v,  Nor- 
cross,  (1851)  2  Fish.  Pat.  Cas.  661,  4  Fed. 
Cas.  No.  1,957;  Goodyear  v.  Hullihen,  (1867) 
2  Hu^es  (U.  S.)  492,  10  Fed.  Cas.  No.  5,573; 
Blanchard  v.  Reeves,  (1850)  1  Fish.  Pat.  Cas. 
103,  3  Fed.  Cas.  No.  1,515;  Sickels  t7.  Glouces- 
ter Mfg.  Co.,  (1856)  4  Blatchf.  (U.  a)  229, 
note,  22  Fed.  Cas.  No.  12,841;  Doughty  17. 
West,  (1865)  2  Fish.  Pat.  Cas.  553,  7  Fed. 
Cas.  No.  4,029;  Goodyear  v.  Day,  (1852)  2 
Wall.  Jr.  (U.  S.)  283,  10  Fed.  Cas.  No.  5,569; 
Sickels  17.  Mitchell,  (1857)  3  Blatchf.  (U.  S.) 
548,  22  Fed.  Cas.  No.  12,835;  Goodyear  17. 
Central  R.  Co.,  (1853)  2  Wall.  Jr.  (C.  C.)  356, 
10  Fed.  Cas.  No.  5,563;  Foster  17.  Crossin, 
(1885)  23  Fed.  Rep.  400;  Blount  17.  Societe 
Anonyme,  etc.,  (C.  C.  A.  1892)  53  Fed.  Rep. 
98;  Wise  17.  Grand  Ave.  R.  Co.,  (1888)  33  Fed. 
Rep.  277;  Gary  Mfg.  Ca  17.  De  Haven,  (1893) 
58  Fed.  Rep.  786. 

Prior  action  at  law  within  discretion  of 
court.  —  In  suits  in  equity  to  restrain  the  in- 
fringements of  patents  a  jury  trial  is  not  a 
prerequisite  for  the  court's  action  by  consti- 
tutional or  statutory  provisions  or  by  rules 
of  practice.  The  question  is  one  depending 
upon  the  sound  discretion  of  the  court,  regu- 
lated by  the  consideration  of  whether  the 
case  is  so  clear  and  so  free  from  objection 
upon  the  grounds  of  equitable  consideration 
that  the  court  ought  to  interfere  by  injunc- 
tion without  a  previous  trial  at  law,  or 
whether  it  ought  to  wait  until  the  legal  title 
has  been  established.  Where  the  case  is  clear 
and  without  reasonable  doubt,  where  the  bill 
states  a  clear  right  to  the  thing  patented, 
which,  together  with  the  alleg^  infringe- 
ment, is  verified  by  affidavit,  and  where  a 
plaintiff  has  been  in 'possession  of  it  by  hav- 
ing sold  or  used  it  in  part  or  in  the  whole, 
the  court  will  grant  an  injunction  and  con- 
tinue it  until  the  further  hearing  or  further 
order  without  sending  the  plaintm  to  law  to 
try  his  right.  And  the  rule  applies  as  well 
to  a  bill  brought  by  an  assignee  as  by  the 
original  inventor.  Motte  v,  Bennett,  (1849) 
2  Fish.  Pat.  Cas.  642,  17  Fed.  Gas.  No. 
9,884. 

Action  at  law  not  necessary  to  jurisdiction. 
—  It  is  within  the  discretion  of  a  court  of 
equity,  however,  to  require  a  trial  of  an 
action  at  law  before  it  will  proceed,  but  this 
is  not  necessary  to  the  exercise  of  its  juris- 
diction. Wise  V,  Grand  Ave.  R.  Co.,  (1888) 
33  Fed.  Rep.  277;  Howe  17.  Williams,  (1863) 
2  Cliff.  (U.  8.)  245,  12  Fed.  Cas.  No.  6,778; 
Bryan  v.  Stevens,  (1841)  4  Fed.  Cas.  No. 
2,diS6a;  Allen  r.  Sprague,  (1850)  1  Blatchf. 
(U.  S.)  567,  1  Fed.  Cas.  Na  238;  Booth  r. 
Garelly,  (1847)  1  Blatchf.  (U.  S.)  247,  3  Fed. 
Cas.  No.  1,646. 

General  statement  of  rule.  —  The  rule  ap- 
pears to  be  in  cases  (^  injunctions  in  patent 


cases  that  where  the  bill  states  a  clear  right  to 
the  thing  patented,  which,  together  wiUi  the 
alleged  infringement,  is  verified  by  affidavit, 
and  if  the  plaintiff  has  been  in  possession  of 
it  by  having  used  or  sold  it  in  part  or  in  the 
whole,  the  court  will  grant  an  injunction  and 
continue  it  until  the  hearing  or  further  order 
without  sending  the  plaintiff  to  law  to  try 
his  right.  But  if  there  appears  to  be  a  rea- 
sonable doubt  as  to  the  plaintiff's  right,  or 
to  the  validity  of  the  patent,  the  court  will 
require  the  plaintiff  to  try  his  title  at  law; 
sometimes  accompanied  with  an  order  to  ex- 
pedite the  trial;  and  will  permit  him  to  re- 
turn for  an  account  in  case  the  trial  at  law 
should  be  in  his  favor.  Ogle  17.  Ege,  (1826) 
4  Wash.  (U.  S.)  584,  18  Fed.  Cas.  No.  10,462. 

Question  dependent  on  construction  of  pat- 
ent by  court.  —  Where,  on  a  motion  for  an 
injunction  to  restrain  an  infringement,  the 
fact  is  involved  in  considerable  doubt,  it  may 
be  sent  to  the  jury  to  be  determined.  But 
where  it  is  intimately  connected  with  infer- 
ences to  be  drawn  from  the  changes  in  the 
specification  and  claim  as  presented  in  the 
reissued  patent,  when  compared  with  the 
original,  and  the  significance  of  these  infer- 
ences must  depend  more  or  less  on  the  con- 
struction to  be  ^iven  to  the  instrument  by 
the  court,  there  is  no  occasion  for  the  inter- 
vention of  a  jury  for  the  purpose  of  determin- 
ing the  facts  of  the  identity  of  these  inven- 
tions described  in  the  old  and  new  patents. 
Poppenhusen  i?.  Falke,  (1861)  4  Blatchf.  (U. 
S.)  493,  19  Fed.  Cas.  No.  11,279. 

Conflicting  evidence  of  validity.  —  On  a 
motion  for  final  injunction  to  restrain  the  in- 
fringement of  patent  rights,  the  court  need 
not  always  have  a  verdict  at  law  before 
granting  the  injunction.  Where  scientific  ex- 
perts give  confiicting  testimony,  the  testi- 
mony ought  to  be  attentively  examined,  and 
the  testimony  of  each  witness  carefully  com- 
pared with  that  of  every  other  and  the  facts 
of  the  case,  and  the  whole  evidence  ought 
then  to  be  made  the  subject  of  deliberate 
consideration.  This  can  be  better  done  by  a 
judge  in  vacation  than  by  a  jury  at  term; 
and,  as  a  general  rule,  a  judge  is  better  quali- 
fied than  an  ordinary  jury  to  investigate  and 
determine  disputed  questions  depending  in 
part  on  the  principles  and  facts  of  chemistry 
and  natural  philosophy.  Buchanan  17.  JTow- 
land,  (1863)  5  Blatchf.  (U.  S.)  154,  4  Fed. 
Cas.  No.  2,074. 

Defendant  claiming  by  adverse  title. — 
Where  defendant  has  been  in  possession  of 
the  patent  for  considerable  time  and  claims 
by  adverse  title,  it  is  held  that  an  injunction 
will  not  be  granted  until  the  right  is  first 
settled  at  law.  Cooper  17.  Mattheys,  (1842) 
6  Fed.  Cas.  Na  3,200. 

Ordinarily  a  verdict  and  judgment  sustain- 
ing a  patent  are,  in  a  suit  for  an  injunction, 
controlling  over  the  discretion  of  the  judge. 
Wells  V.  Gill,  (1872)  6  Fish.  Pat.  Cas.  89,  29 
Fed.  Cas.  No.  17,394. 

Allegations  of  determination  at  law.  —  A 
party  who  relies  upon  the  verdict  of  a  jury 
and  the  judgment  of  a  court  of  law  for  the 
establishment  of  his  title  to  a  patent  must 
allege  in  his  bill  in  equity  for  an  injimction 
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to  prevent  infringement  that  such  proceed- 
ings at  law  have  taken  place.  Parker  V. 
Brant,  (1850)  1  Fish.  Pat.  Cas.  58,  18  Fed. 
Cas.  No.  10,727. 

Bona  fide  and  complete  trial  at  law  neces- 
sary.—  In  a  bill  in  equity  to  restrain  an  in- 
fringement an  allegation  in  relation  to  an 
action  at  law  should  not  be  made  the  founda- 
tion of  the  proceedings  in  equity  unless  the 
action  at  law  was  thoroughly  tried,  and  un- 
less it  was  not  only  bona  fide,  but  all  the 
steps  taken  show,  so  far  as  a  record  can 
show,  a  bona  fide  trial  and  complete  judg- 
ment. Doughty  V.  West,  (1865)  2  Fish.  Pat. 
Ca«.  553,  7  Fed.  Cas.  No.  4,029. 

The  verdict  of  a  jury  is  not  concliisive  on 
an  application  for  an  injunction.  Day  17. 
Hartshorn,  (1855)  3  Fish.  Pat.  Cas.  32,  7  Fed. 
Cas.  No.  3,683. 

Weight  of  verdict.  —  The  verdict  of  a  jury, 
however,  is  entitled  to  great  weight.  Burr 
V.  Prentiss,  (1853)  4  Fed.  Cas.  No.  2,194. 

Pending  motion  for  new  trial,  bill  of  excep- 
tions, or  writ  of  error.  —  Where  in  an  action 
at.  law  in  a  patent  case  a  verdict  has  been 
rendered  for  the  plaintiff  and  a  motion  for 
a  new  trial  made,  it  is  the  practice  of  a  court 
of  equity  to  refuse  a  motion  of  the  plaintiff 
for  an  injunction  until  the  motion  for  a  new 
trial  at  law  has  been  determined,  and  the 
pendency  of  a  bill  of  exceptions  and  writ  of 
error  should  have  the  same  effect  so  far  as 
the  grant  of  an  injunction  is  concerned. 
Either  the  motion  for  a  new  trial  or  the  writ 
of  error  may  be  disregarded  by  the  judge  if 
his  conscience  is  satisfied,  but  ordinarily 
neither  should  be.  Day  r.  Plartshom,  (1855) 
3  Fish.  Pat.  Cas.  32,  7  Fed.  Cas.  No.  3,683. 

An  account  of  profits  and  damages  cannot 
be  sought  in  equity  except  as  an  incident  to 
injunctive  relief.  Root  v.  Lake  Shore,  etc., 
R.  Co.,  (1881)  105  U.  S.  189;  Merriam  t?. 
Smith,  (1882)  11  Fed.  Rep.  588;  Spring  v. 
Domestic  Sewing-Mach.  Co.,  (1882)  13  Fed. 
Rep.  446;  Lord  v.  Whitehead,  etc.,  Mach.  Co., 

(1885)  24  Fed.  Rep.  801;  Germain  v.  WMlgus, 
(C.  C.  A.  1895)  67  Fed.  Rep.  597;  Wood- 
manse,  etc.,  Mfg.  Co.  V.  Williams,  (C.  C.  A. 
1895)  68  Fed.  Rep.  489. 

Where  an  account  of  profits  is  not  neces- 
sary, but  compensation  is  to  be  afforded  by 
fixed  damages,  the  jurisdiction  of  equity  can- 
not be  invoked.  Sanders  v,  Logan,  (1861) 
2  Fish.  Pat.  Cas.  167,  20  Fed.  Cas.  No. 
12,295;  Vaughan  v.  Central  Pac.  R.  Co., 
(1877)  4  Sawy.  (U.  S.)  280,  28  Fed.  Cas. 
No.  16,897. 

The  mere  intricacy  of  an  account  arising 
from  the  infringement  of  patents  will  not 
furnish  ground  for  ecjuitable  interference  in 
the  absence  of  jurisdiction  of  the  principal 
causes  of  which  the  account  is  only  an  in- 
cident. Creamer  v.  Bowers,  (1887)  30  Fed. 
Rep.   185;   Adams  v.   Bridgewater  Iron   Co., 

(1886)  26  Fed.  Rep.  324. 

When  equity  has  obtained  jurisdiction  of  a 
suit  for  an  injunction  it  may  completely  dis- 
pose of  the  case,  taking  an  account  of  the 
profits  or  awarding  damages,  or  doing  both. 
McMillin  v.  St.  Louis,  etc.,  Transp.  Co., 
(1883)  18  Fed.  Rep.  260;  Canton  Steel  Roof- 
ing Co.  r.  Kanneberg,    (1892)    51  Fed.  Rep. 


599;  Brooks  v.  Miller,  (1886)  28  Fed.  Rep. 
617;  Untermeyer  v.  Freund,  (C.  C.  A.  1893) 
68  Fed.  Rep.  205;  Avery  v.  Wilson,  (1884) 
20  Fed.  Rep.  856;  Consolidated  Oil  Well 
Packer  Co.  r.  Eaton,  etc.,  Co.,  (1882)  12 
Fed.  Rep.  865;  Burdell  v.  Comstock,  (1883) 
15  Fed.  Rep.  395;  Pirkl  v.  Smith,  (1890)  42 
Fed.  Rep.  410;  Wise  v.  Grand  Ave  R.  Co, 
(1888)  33  Fed.  Rep.  277;  Bragg  r.  Stockton, 
'  (1886)  27  Fed.  Rep.  509;  Asbestine  Tiling; 
etc.,  Co.  V.  Hepp,  (1889)  39  Fed.  Rep.  324; 
Adams  v.  Howard,  (1884)  22  Blatchf.  (U. 
S.)  47;  Motte  v.  Bennett,  (1849)  2  Fish. 
Pat.  Cas.  642,  17  Fed.  Cas.  No.  9,884;  Good- 
year r.  Hullihen,  (1867)  2  Hughes  (U.  S.) 
492,  10  Fed.  Cas.  No.  5,573;  Emerson  c. 
Simm,  (1873)  6  Fish.  Pat.  Cas.  281,  8  Fed. 
Cas.  No.  4,443. 

Right  of  injunction  lost  during  rait — 
Where  a  court  of  equity  acquires  jurisdiction 
by  injunction,  but  the  plaintiff  loses  his  right 
to  the  injunction  to  restrain  the  infringe- 
ment, as  by  the  death  of  the  defendant  before 
decree,  the  court  has  the  power  to  decree  an 
account  of  profits  and  damages.  Kirk  r. 
DuBois,  (1886)  28  Fed.  Rep.  460;  Hohorst  r. 
Howard,   (1888)   37  Fed.  Rep.  97. 

Effect  of  assignment  during  suit.  — A  bill 
for  an  injunction  to  restrain  the  infringe- 
ment of  a  patent  and  for  an  account  of  profits 
will  not  bie  dismissed  because  the  complain- 
ant has  assigned  his  interest  in  the  patent 
after  the  institution  of  the  suit,  where  such 
assignment  is  not  made  imtil  after  the  time 
up  to  which  the  profits  are  computed.  Dean 
V,  Mason,  (1857)  20  How.  (U.  S.)  198;  New 
York  Belting,  etc.,  Co.  v.  New  Jersey  Car- 
Spring,  etc.,  Co.,  ( 1891 )  47  Fed.  Rep.  504. 

Where  the  plaintiff  by  assigning  his  patent 
pendente  lite  has  lost  his  right  to  an  in- 
junction the  suit  may  be  retained  for  the 
purpose  of  awarding  an  account  of  damages. 
New  York  Belting,  etc.,  Co.  v.  New  Jersey 
Car-Spring  Co.,  ( 1891 )  48  Fed.  Rep.  556. 

After  the  expiration  of  the  patent,  a  suit 
in  equity  merely  for  the  recovery  of  damages 
or  a  naked  account  of  profits  cannot  be  main- 
tained, as  an  injunction  cannot  be  obtained 
when  the  patent  has  expired.  Root  v.  Lake 
Shore,  etc.,  R.  Co.,  (1881)  106  U.  S.  189; 
Sayles  v.  Richmond,  etc.,  R.  Co.,  (1879)  3 
Hughes  (U.  S.)  172,  21  Fed.  Cas.  No.  12,424; 
Vaughan  v.  Central  Pac.  R.  Co.,  (1877)  4 
Sawy.  (U.  S.)  280,  28  Fed.  Cas.  No.  16.897; 
Vaughan  v.  East  Tennessee,  etc.,  R.  Co., 
(1877)  1  Flipp.  (U.  S.)  621,  28  Fed.  Cas. 
No.  16,898;  Hayward  v.  Andrews,  (1882)  12 
Fed.  Rep.  786;  Campbell  i;.  Ward,  (1882)  12 
Fed.  Rep.  150;  Lord  v.  Whitehead,  etc.. 
Mach.  Co.,  (1885)  24  Fed.  Rep.  801;  Brick 
V.  Staten  Island  R.  Co.,  (1885)  25  Fed.  Rep. 
554;  Adams  v.  Bridgewater  Iron  Co.,  (1886) 
26  Fed.  Rep.  324;  Consolidated  Safety  Valve 
Co.  V.  Ashton  Valve  Co.,  (1886)  26  Fed.  Rep. 
319;  Brooks  v.  Miller,  (1886)  28  Fed.  Rep. 
617;  Creamer  v.  Bowers,  (1887)  30  Fed.  Rep. 
185;  Edison  Electric  Light  Co.  r.  U.  S.  Elec- 
tric Lighting  Co.,  (1888)  35  Fed.  Rep.  134: 
Montgomery  Palace  Stock  Car  Co.  v.  Street 
Stable-Car  Line,  (1890)  43  Fed.  Rep.  329: 
American  Cable  R.  Co.  v.  Citizens'  R.  C^- 
(1891)  44  Fed.  Rep.  484;  Ross  r.  Ft.  Wayne. 
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(1893)    58  Fed.  Rep.  404;  Russell  v.  Kern, 
<C.  C.  A.  1896)  69  Fed.  Rep.  94. 

Bill  for  discovery  and  accounting  after  pat- 
ent expired.  —  It  has  been  held  that  though 
a  patent  expired  before  the  suit  was  brought, 
yet  the  bill  could  be  maintained  in  equity  on 
the  ground  that  it  sought  a  discovery  and  ac- 
counting for  profits  made  by  the  defendant's 
use  of  the  plaintiflTs  profits,  which  profits, 
if  not  strictly  trust  moneys,  are  of  that 
nature,  and  require  an  investigation  which 
a  court  of  law  is  not  so  competent  to  make  as 
a  court  of  equity.  Sayles  v.  Dubuque,  etc., 
R.  Co.,  (1878)  5  Dill.  (U.  S.)  561,  21  Fed. 
Cas.  No.  12,417;  Sickels  v.  Gloucester  Mfg. 
Co.,  (1856)  4  Blatchf.  (U.  S.)  229  note,  22 
Fed.  Cas.  No.  12,841;  Vaughan  v.  East 
Tennessee,  etc.,  R.  Co.,  (1877)  1  Flipp.  (U. 
S.)  621,  28  Fed.  Cas.  No.  16,898;  Perry  v. 
Coming,  (1868)  6  Blatchf.  (U.  S.)  134,  19 
Fed.  Cas.  No.  11,003;  Nevins  v.  Johnson, 
(1853)  3  Blatchf.  (U.  S.)  80,  18  Fed.  Cas. 
No.  10,136. 

And  it  was  also  held  that  although  a 
suit  in  equity  for  the  infringement  of  a 
patent  is  brought  after  the  patent  has  ex- 
pired and  no  injunction  can  be  granted,  and 
the  bill  is  not  a  bill  of  discovery,  the  court 
has  jurisdiction  to  award  an  account  of 
profits  and  can  take  cognizance  of  the  suit. 
Gordon  r.  Anthony,  (1879)  16  Blatchf.  (U. 
S.)    234,  10  Fed.  Cas.  No.  5,605. 

But  it  has  been  held  that  since  the  law 
.'luthcrizing  the  examination  of  parties  as 
witnesses  the  more  general  and  better  rule  is 
that  equitable  jurisdiction  will  not  attach  for 
discovery  simply,  except  in  aid  of  a  suit  at 
law,  but  the  party  must  invoke  some  other 
distinct  equitable  ground.  Lord  17.  White- 
head, etc.,  Mach.  Co.,  (1885)  24  Fed.  Rep. 
801. 

And  a  bill  in  equity  upon  an  expired 
patent,  which  is  not  a  bill  for  discovery  in 
aid  of  a  suit  at  law,  but  is  one  for  discovery 
and  relief,  will  not  be  sustained.  Con- 
solidated Safety  Valve  Co.  v.  Ashton  Valve 
Co.,   (1886)  26  Fed.  Rep.  319. 

Patent  expiring  during  suit.  —  If  the  pat- 
ent is  in  force  at  the  time  the  suit  is  brought 
the  jurisdiction  of  equity  will  not  be  defeated 
by  its  subsequent  expiration  during  the  suit, 
and  although  an  injunction  will  be  denied 
the  court  will  retain  the  suit  and  administer 
such  relief  as  is  necessary.  Beedle  v.  Ben- 
nett, (1887)  122  U.  S.  71;  Clark  t?.  Wooster, 
(1886)  119  U.  S.  322;  Consolidated  Safety- 
S^alve  Co.  V.  Crosby  Steam  Gauge,  etc.,  Co., 
(1885)  113  U.  S.  157;  American  Cotton  Tie 
Co.  V.  Simmons,  (1882)  106  TJ.  S.  89;  Lake 
Shore,  etc.,  R.  Co.  v.  National  Car-Brake 
Shoe  Co.,  (1884)  110  U.  S.  229;  Jordan  v, 
Dobson,  (1870)  2  Abb.  (U.  S.)  398,  13  Fed. 
Cas.  No.  7,519;  Imlay  v.  Norwich,  etc.,  R. 
Co.,  (1858)  4  Blatchf.  (U.  S.)  227,  13  Fed. 
Cas.  No.  7,012;  Bloomer  v.  Gilpin,  (1859)  4 
Fish.  Pat.  Cas.  50;  Gottfried  v.  Moerlin, 
(1882)  14  Fed.  Rep.  170;  Adams  r.  Howard, 
(1884)  19  Fed.  Rep.  317;  New  York  Grape 
Sugar  Co.  v.  Peoria  Grape  Sugar  Co.,  (1884) 
21  Fed.  Rep.  879;  Toledo  ^Nfower,  etc.,  Co.  v. 
Johnston  Harvester  Co.,  (1885)  24  Fed.  Rep. 
739;  Dick  r.  Struthers,   (1885)  25  Fed.  Rep. 


103;  Adams  r.  Bridgewater  Iron  Co.,  (1886) 
26  Fed.  Rep.  324;  Kirk  v.  Du  Bois,  (1886) 
28  Fed.  Rep.  460;  Brooks  v.  Miller,  (1886) 
28  Fed.  Rep.  615;  Kittle  v.  De  Graaf, 
(1887)  30  Fed.  Rep.  689;  Kittle  r.  Rogers, 
(1887)  33  Fed.  Rep.  49;  Singer  Mfg.  Co.  v. 
Wilson  Sewing-Mach.  Co.,  (1889)  38  Fed. 
Rep.  586;  Keyes  v.  Eureka  Con.  Mfg.  Co., 
(1891)  45  Fed.  Rep.  199;  Ross  v.  Ft.  Wayne, 
(C.  C.  A.  1894)  63  Fed.  Rep.  466;  Western 
Electric  Co.  v.  Reedy,  (1895)  66  Fed.  Rep. 
163. 

But  where  the  patent  is  near  expiration 
when  the  suit  in  equity  is  brought,  and  an 
injunction  cannot  be  obtained  in  time  to  be 
of  any  service,  the  remedy  is  at  law  and  the 
bill  in  equity  will  not  be  sustained.  Burdell 
17.  Comstock,  (1883)  15  Fed.  Rep.  395;  Davis 
V.  Smith,  (1884)  19  Fed.  Rep.  823;  Hewitt  v. 
Pennsylvania  Steel  Co.,  (1885)  24  Fed.  Rep. 
367;  Mershon  v.  J.  F.  Pease  Furnace  Co., 
(1885)  24  Fed.  Rep.  743;  Racine  Seeder  Co. 
V.  Joliet  Wire-Check  Rower  Co.,  (1886)  27 
Fed.  Rep.  367;  American  Cable  R.  Co.  v, 
Chicago  City  R.  Co.,  (1890)  41  Fed.  Rep. 
622;  Bragg  Mfg.  Co.  V.  Hartford,  (1893)  56 
Fed.  Rep.  292;  Ross  v.  Ft.  Wayne,  (1893) 
58  Fed.  Rep.  404;  Russell  v,  Kern,  (C.  C.  A. 
1895)   69  Fed.  Rep.  94. 

Suit  in  equity  and  action  at  law  for  same 
infringement.  —  An  action  at  law  for  dam- 
ages and  a  suit  in  equity  for  an  injunction 
and  an  account  of  the  profits  cannot  be 
prosecuted  for  the  same  acts  of  infringement. 
If  a  suit  in  equity  is  first  begun  the  court 
can  issue  the  injunction  and  award  an  ac- 
count of  profits  and  also  give  damages  for 
the  injury.  For  a  single  wrong  the  damages 
of  which  are  capable  of  ascertainment  and 
which  is  not  in  the  nature  of  a  continuing 
trespass,  only  one  action  will  lie  and  the 
damages  must  be  assessed  once  for  all.  Child 
V,  Boston,  etc.,  Iron  Works,  (1884)  19  Fed. 
Rep.  258. 

II.  JoiNDEB  OF  Causes  of  Action. 

Patent  and  trademark.  —  A  bill  alleging  in- 
fringement of  trademark  rights,  and  also  of 
certain  rights  secured  by  letters  patent,  is 
not  thereby  rendered  multifarious,  both  the 
allegations  relating  to  the  same  subject- 
matter.  Jaros  Hygienic  Underwear  Co.  v. 
Fleece  Hygienic  Underwear  Co.,  (1894)  60 
Fed.  Rep.  622. 

Interference  and  infringement.  —  A  bill 
praying  an  adjudication  against  an  inter- 
fering patent  and  also  for  relief  against  in- 
fringement is  not  demurrable  for  misjoinder 
of  causes  of  action.  Leach  v.  Chandler, 
(1883)  18  Fed.  Rep.  262;  Swift  v.  Jenks, 
(1887)  29  Fed.  Rep.  642;  Holliday  v.  Pick- 
hardt,  (1887)  29  Fed.  Rep.  853;  American 
Roll-Paper  Co.  v.  Knopp,  (1890)  44  Fed. 
Rep.  611;  Stonemetz  Printers  Machinery  Co. 
V.  Brown  Folding  Mach.  Co..  (1891)  46  Fed. 
Rep.  72;  Ayling  r.  Hull,  (1865)  2  Cliflf.  (U. 
S.)   494.  1  Fed.  Cas.  No.  686. 

Infringement  and  slanderous  circulars.  —  A 
bill  seeking  to  enjoin  and  to  recover  damages 
for  infringement  and  also  to  enjoin  and  to 
recover  damages  for  the  publication  of  slan- 
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derous  circulars  concerning  the  patent  and 
the  complainant's  right  thereunder  is  multi- 
farious. Fougeres  v.  Murbarger,  (1890)  44 
Fed.  Rep.  292. 

A  bill  primarily  for  infringement,  setting 
out  a  contract  showing  that  the  defendants 
have  bound  themselves  not  to  contest  the 
validity  of  the  patent,  cannot  be  said  to  con- 
tain such  a  joinder  of  distinct  and  inde- 
pendent matters  as  to  render  the  bill  multi- 
farious. Dunham  17.«  Bent,  (1885)  72  Fed. 
Rep.  60. 

Uniting  patents  not  used  together.  —  A 
bill  is  multifarious  if  brought  for  the  in- 
fringement of  several  patents  covering  several 
inventions  which  are  not  capable  of  being 
unitedly  used  or  in  fact  separately  used  by 
the  defendant.  Union  Switch,  etc.,  Co.  r. 
Philadelphia,  etc.,  R.  Co.,  (1895)  69  Fed. 
Rep.  883:  Diamond  Match  Co.  v,  Ohio  Match 
Co.,  (1897)  80  Fed.  Rep.  117;  Hayes  17.  Day- 
ton, (1880)  8  Fed.  Rep.  702;  Hayes  V.  Bick- 
elhoupt,  (1880)  19  Pat.  Oflf.  Gaz.  177,  11  Fed. 
Cas.  No.  6,261  &;  Consolidated  Electric  Light 
Co'.  V.  Brush  Swan  Electric  Light  Co., 
(1884)  20  Fed.  Rep.  502. 

BiU  on  several  patents  not  necessarily  mul- 
tifarious.—  A  bill  is  not  necessarily  multi- 
farious where  the  suit  is  brought  on  more 
than  one  patent,  for  in  equity  separate  and 
distinct  causes  of  complaint  between  the  same 
parties  may  be  joined  in  one  bill  to  avoid 
multiplicity  of  suit,  unless  it  is  apparent 
that  the  defense  will  be  seriously  embar- 
rassed by  confoimding  different  and  uncon- 
nected issues  and  proofs  in  the  litigation. 
Meerse  v,  Allen,  (1869)  16  Fed.  Cas.  No. 
9,393a;  Nourse  v,  Allen,  (1859)  4  Blatchf. 
(U.  S.)  376,  18  Fed.  Cas.  No.  10,367;  Game- 
well  Fire  Alarm  Tel.  Co.  v.  Chillicothe, 
(1881)  7  Fed.  Rep.  351;  Lilliendahl  r.  Det- 
willer,  (1883)  18  Fed.  Rep.  176;  Horman 
Patent  Mfg.  Co.  v.  Brooklyn  City  R.  Ck>., 
(1879)  15  Blatchf.  (U.  S.)  444,  12  Fed.  Cas. 
No.  6,703. 

Related  patents.  —  Several  patents  may 
be  included  in  the  same  suit  where  their  sub- 
jects relate  to  each  other  and  the  inventions 
claimed  are  embodied  in  the  same  infringing 
machine.  Nellis  17.  Pennock  Mfg.  Co.,  ( 1882 ) 
13  Fed.  Rep.  451;  Gillespie  17.  Cummings, 
(1874)  3  Sawy.  (U.  S.)  259,  10  Fed.  Cas. 
No.  5,434;  Deering  v,  Winona  Harvester 
Works,  (1885)  24  Fed.  Rep.  90;  Rose  v. 
Hirsh,  (1896)  71  Fed.  Rep.  881;  Russell  v. 
Kern,   (1893)   58  Fed.  Rep.  382. 

Allegations  of  joint  use  of  several  patents. 
—  Where  a  bill  charges  infringement  of  sev- 
eral patents  it  should  allege  that  such  pat- 
ents were  capable  of  joint  use  and  were  so 
used  by  the  defendant  in  the  alleged  infring- 
ing article.  Hayes  <v.  Dayton,  (1880)  8 
Fed.  Rep.  702;  Hayes  V,  Bickelhoupt,  (1880) 
19  Pat.  Off.  Gaz.  177,  11  Fed.  Cas.  No.  6,2616; 
Pope  Mfg.  Co.  1?.  Marqua,  (1883)  15  Fed. 
Rep.  400;  Barney  i?.  Peck,  (1883)  16  Fed. 
Rep.  413;  Lilliendahl  v.  Detwiller,  (1883) 
18  Fed.  Rep.  176;  Nellis  v,  McLanahan, 
(1873)  e  Fish.  Pat.  Cas.  286,  17  Fed.  Cas. 
No.  10,099;  Roemer  17.  Logowitz,  (1871)  20 
Fed.  Cas.  No.  11,996;  Shickle  •».  South  St. 
Louis   Foundry   Co.,    (1884)    22   Fed.   Rep. 


105;  Griffith  v.  Seggr,  (1887)  29  Fed.  Rep. 
707;  Union  Switch,  etc.,  Co.,  v.  PhUadelphit, 
etc.,  R.  Co.,  (1895)  68  Fed.  Rep.  913;  Dia- 
mond Match  Co.  17.  Ohio  Match  Co.,  (1897) 
80  Fed.  Rep.  117. 

Insufficient  averments  of  joint  use. — A 
bill  founded  on  distinct  patents  alleging  that 
the  defendants  have  unlawfully  used  the  said 
patented  inventions  or  substantial  parts  of 
the  same,  and  still  continue  to  do  so,  does  not 
show  that  several  inventions  can  be  em- 
bodied in  one  article.  Such  an  averment 
would  be  satisfied  by  proof  that  some  of  the 
articles  made  by  the  defendant  infringed  ow 
of  the  patents  and  others  infringed  another 
patent.  Barney  17.  Peck,  (1883)  16  Fed. 
Rep.  413. 

An  averment  that  the  defendants'  infring- 
ing machine  embodies  "  either  the  whole  or 
one  or  more  of  the  said  inventions  "  renden 
the  bill  demurrable.  Diamond  Match  Co. 
17.  Ohio  Match  Co.,  (1897)  80  Fed.  Rep. 
117. 

Original  patent  and  void  reisaue.— A  bill 
alleging  the  infringement  of  the  original  pat- 
ent and  the  infringement  of  a  void  reissue 
is  not  multifarious,  but  allegations  relative 
tc  the  void  reissue  are  surplusage.  Roemer 
V  Logowitz,  (1871)  20  Fed.  Cas.  No.  11,996. 

Patents  assigned  for  different  territory.  * 
A  bill  to  restrain  the  infringement  of  two 
patents  brought  by  the  complainant  as  the  as- 
signees of  the  patentees  for  the  state  of  Cal- 
ifornia, is  not  multifarious  because  the  as- 
signment of  one  of  those  patents  embraced 
territory  outside  of  the  state  of  California. 
Gillespie  17.  Cummings,  (1874)  3  Sawy.  (C. 
S.)  259,  10  Fed.  Cas.  No.  5,434. 

Suits  on  separate  patents  consolidated.— 
Where  two  suits  in  equity  are  brought 
against  the  same  defendant  for  the  infringe- 
ment of  separate  patents,  and  all  of  the  me- 
chanical devices  which  are  alleged  to  be  in- 
fringed are  used  in  the  one  infringing  ma- 
chine of  the  defendant,  a  motion  to  consoli- 
date the  two  suits  will  be  granted  and  time 
to  answer  be  reasonably  extended.  Deering 
17.  Winona  Harvester  Works,  (1885)  24  Fe£ 
Rep.  90. 

Demurrer  will  not  be  sustained  for  multi- 
fariousness to  a  bill  which  relates  to  several 
patents  and  alleges  that  such  patents  sre 
capable  of  conjoint  use  and  that  the  defend- 
ant has  so  used  them  in  one  macbine.  Meene 
17.  Allen,  (1859)  16  Fed.  Cas.  No.  9,393a; 
Nourse  17.  Allen,  (1859)  4  Blatchf.  (U.  S.) 
376,  18  Fed.  Cas.  No.  10,367;  Horman  Patent 
Mfg.  Co.  17.  Brooklyn  City  R.  Co.,  (1879) 
15  Blatchf.  (IT.  S.)  444,  12  Fed.  Cas.  No. 
6,703;  Gamewell  Fire  Alarm  Tel.  Co.  17.  Chil- 
licothe,  (1881)   7  Fed.  Rep.  351. 

Suit  for  ii^fringement  of  one  of  sevenl 
claims.  —  It  is  competent  to  sue  in  equity  for 
the  infringement  of  any  one  of  several  sep- 
arate and  distinct  inventions  covered  by  one 
patent.  McComb  r.  Ernest,  (1871)  1  Woods 
(U.  S.)   195,  6  Fed.  Cas.  No.  3,155. 

Bill  on  void  patent.  —  But  where  the  eom- 
plainant's  bill  declares  only  on  one  of  the  pat- 
ents granted  for  his  invention  and  that  one 
is  void,  the  suit  fails.  Underwood  17.  Geiber, 
(1889)   37  Fed.  Rep.  682. 
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ni.  Pleadings. 

Sight  to  equitable  relief  shown.  —  The  bill 
must  contain  allegations  which  show  that 
a  part  of  the  complainant's  remedy  is  the 
ri|^t  to  an  injunction  or  some  other  special 
equitable  relief.  American  Cable  R.  Co.  v. 
Chicago  City  R.  Co.,  (1890)  41  Fed.  Rep. 
522;  Germain  v.  Wilgus,  (C.  C.  A.  1896)  67 
Fed.  Rep.  597;  Smith  r.  Sands,  (1885)  24 
Fed.  Rep.  470. 

Where  a  patent  has  expired  before  the  in- 
stitution of  the  suit,  and  the  complainant 
therefore  has  no  right  to  an  injunction,  the 
bill  must  allege  some  other  special  ground 
of  equitable  jurisdiction.    Campbell  v.  Ward, 

(1882)  12  Fed.  Rep.  150;  American  Cable  R. 
Co.  V,  Chicago  City  R.  Co.,  (1890)  41  Fed. 
Rep.  522;  Russell  V.  Kern,  (C.  C.  A.  1896) 
69  Fed.  Rep.  94. 

Averment  of  amount  involved.  —  Ucder 
the  statutes  the  Circuit  Courts  have  exclusive 
jurisdiction  of  all  cases  arising  under  the 
patent  laws  of  the  United  States  without 
Teference  to  the  amount  involved,  and  there- 
fore it  is  not  necessary  to  aver  the  amount 
involved  in  the  controversy.  Miller-Magee 
Co.  V,  Carpenter,  (188^)   34  Fed.  Rep.  433. 

Avermenta  of  litigation  and  sustained 
validity  of  patent.  —  The  bill  may  always 
properly  contain  averments  showing  that  the 
patent  has  been  litigated  and  its  validity 
sustained  in  prior  adjudications.  American 
Bell    Telephone    Co.    t?.    Southern    Tel.    Co., 

(1883)  34  Fed.  Rep.  802;  Steam-Gauge,  etc., 
Co.  V,  McRoberts,  (1886)  26  Fed.  Rep.  765; 
Doughty  V,  West,  (1865)  2  Fish.  Pat.  Cas. 
653,  7  Fed.  Cas.  No.  4,029. 

Ajq  incomplete  or  collusive  trial  at  law 
should  never  be  alleged  in  the  bill,  for  instead 
of  strengthening  the  cause  it  is  calculated 
to  cast  suspicion  on  it.  Doughty  v.  West, 
(1865)  2  Fish.  Pat.  Cas.  553,  7  Fed.  Cas.  No. 
4,029. 

AUegation  of  prior  adjudications  or  public 
acquiescence.  —  It  should  be  alleged  in  a  bill 
for  an  injunction  that  the  patent  has  been 
adjudged  valid  in  a  previous  action  thereon 
or  that  the  public  has  long  acknowledged  and 
acquiesced  in  its  validity.  Gutta-percha, 
etc.,  Mfg.  Co.  V.  Goodyear  Rubber  Co.,  (1875) 
S  Sawy.  (U.  S.)  542;  Wirt  t?.  Hicks,  (1891) 
46  Fed.  Rep.  71. 

A  party  relying  upon  a  verdict  and  judg- 
ment in  a  court  of  law  for  the  establishment 
of  his  title  to  a  patent  must  allege  in  his  bill 
in  equity  for  an  injunction  to  prevent  in- 
fringement that  such  proceedings  at  law  have 
taken  place.  Without  such  averment  the 
ground  of  action  may  be  misunderstood  and 
the  defendant  may  not  be  properly  apprised 
beforehand  of  the  case  which  he  has  to  meet. 
This  technicality  may  be  overcome  by  amend- 
ment. Parker  v.  Brant,  (1850)  1  Fish.  Pat. 
Cas.  58,  18  Fed.  Cas.  No.  10,727.. 

Where  preliminary  or  final  injunction  is 
sought.  — In  Wirt  v.  Hicks,  (1891)  46  Fed. 
Rep.  71,  it  was  held  that  the  allegations 
eoncerning  prior  adjudications  or  acquiescence 
are  necessary  as  a  foundation  for  a  motion 
for  a  preliminary  injunction;  but  that  they 
are  not  necessary  where  the  complainant  is 


willing  to  await  the  result  of  the  suit  and 
asks  only  that  an  injunction  be  granted  by 
the  final  decree. 

Averments  of  title  or  ownership.  —  The 
plaintiff  must  allege  possession  of  the  title 
or  ownership  of  the  patent  at  the  time  of 
the  filing  of  the  bill.  Lettelier  v.  Mann, 
(1897)  79  Fed.  Rep.  81;  Krick  v.  Jansen, 
(1892)  52  Fed.  Rep.  823. 

Sufficient  averment  of  title.  —  An  nver- 
ment  that  complainant  has  title  to  all  tho 
rights  specifically  described  in  the  patent  of 
which  profert  is  made  is  sufficient.  It  would 
not  be  assisted  or  strengthened  by  separate 
averments  that  he  held  a  right  to  this  claim 
and  that  claim,  enumerating  them  specifically. 
American  Bell  Telephone  Co.  t?.  Southern  Tel. 
Co.,    (1888)    34  Fed.  Rep.  803. 

Ownership  of  assignee.  —  Where  the  orig- 
inal owner  of  the  patent  has  assigned  his 
rights  it  should  be'  so  stated,  and  in  a  suit 
by  an  assignee  it  should  be  alleged  that  the 
assignee  was  the  owner  of  the  patent  at  tho 
time  of  the  filing  of  the  bill.  Jaros  Hygienic 
Underwear  Co.  v.  Fleece  Hygienic  Underwear 
Co.,   (1894)  60  Fed.  Rep.  622. 

Rights  of  assignee  vested  in  trustee.  —  The 
bill  will  be  defective  where  it  does  not  show 
that  the  rights  and  interest  of  an  assignee 
were  vested  in  the  party  under  whose  will 
the  plaintiff  claims  as  trustee.  Perry  v. 
Coming,  (1870)  7  Blatchf.  (U.  S.)  195,  19 
Fed.  Cas.  No.  11,004. 

Bill  showing  conveyance  of  more  than  in- 
terest of  patentee.  —  Where  the  bill  for  in- 
fringement brought  by  assignees  shows  that 
more  of  the  title  was  conveyed  than  was  orig- 
inally vested  in  the  patentees,  the  complain- 
ant's title  will  be  considered  defective  in 
such  as  entitled  them  to  relief.  Carpenter 
V.  Eberhard  Mfg.  Co.,  (1896)  78  Fed.  Hep. 
127. 

Allegation  of  successive  assignments. — 
The  plaintiff  need  not  allege  the  various  and 
successive  assignments  through  which  hi.s 
title  is  deduced.  Meerse  v.  Allen,  (1859)  10 
Fed.  Cas.  No.  9,393a;  Nourse  v,  Allen,  (1859) 
4  Blatchf.  (U.  S.)  376,  18  Fed.  Cas.  No. 
10,367. 

Express  assignment  of  claims  for  prior  in- 
fringements.—  An  assignee  must  allege  ihat 
claims  for  infringements  committed  prior  to 
the  assignment  were  expressly  assigned  tn 
him.  New  York  Grape  Sugar  Co.  v.  Buffalo 
Grape  Sugar  Co.,  (1883)  18  Fed.  Rep.  047; 
Kaolatype  Engraving  Co.  v,  Hoke,  (1887) 
30  Fed.  Rep.  444. 

Sufficient  averment  of  claim  for  past  dam- 
ages.—  Past  damages  may  be  recovered  by 
the  assignee  where  the  bill  set  forth  an  as- 
signment of  the  patent,  also  of  all  "  the  right, 
interest,  and  claim  for  and  to  the  past  use 
of  said  invention  and  improvements  under 
the  said  letters  patent."  Campbell  v.  James, 
( 1880)  2  Fed.  Rep.  338. 

Averment  of  infringement  within  territory 
assigned.  —  A  bill  by  an  assignee  should  aver 
that  the  infringement  was  committed  within 
the  territory  covered  by  the  assicrnmrnt  and 
after  the  date  of  the  assignment.  Meyers  v, 
Bailey,  (1875)  2  B.  &  A.  Pat.  Cas.  73,  17 
Fed.  Cas.  No.  9,516. 
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Renouncing  license  in  suit  against  licensee. 
—  A  bill  undertaking  to  treat  a  licensee  as 
an  infringer  without  showing  a  renunciation 
of  the  license  is  bad  on  its  face  for  want  of 
equity.  White  v.  Lee,  (1880)  3  Fed.  Rep. 
222.  ^ 

The  history  of  an  invention  is  always  a 
part  of  the  controversy  in  the  case.  The 
state  of  the  art,  the  patent  which  conveys 
the  grant,  the  steps  which  have  been  taken 
either  by  the  inventors  of  the  patent  in 
question  or  by  other  inventors  are  always 
proper  matters  of  averment  in  the  bill. 
Steam  Gauge,  etc.,  Co.  v.  McRoberts,  (1886) 
26  Fed.  Rep.  765. 

The  proceedings  in  the  patent  office  in  an 
interference  case  need  not  be  mentioned,  and 
allegations  thereof  will  be  deemed  surplus- 
age. Illingworth  i\  Atha,  (1890)  42  Fed. 
Rep.  141. 

Ground  of  surrender  for  reissue.  —  A  bill 
in  equity  for  the  infringement  of  a  reissued 
patent  need  not  aver  specially   the  ground 
on  which  the  original  patent  was  surrendered. 
Spaeth  r.  Barney,   (1886)   22  Fed.  Rep.  828. 
Allegation  of  relation  of  licensee  to  sur- 
render.—It  need  not  appear  by  the  bill  that 
a  mere  licensee  joined   in  the  surrender  of 
the  original  patent,  or  authorized  the  surren- 
der or   ratified   the   surrender  after   it  had 
been    made.      Potter    r.    Holland,     (1858)    4 
Blatchf.  (U.  S.)  206,  19  Fed.  Cas.  No.  11,329. 
Description  of  invention  or  profert  of  pat- 
ent.—  A  substantial  description  of  the  ajm- 
plainant's  invention  should  be  contained  in 
the  bill,  or  the  letters  patent  should  be  re- 
ferred to  and  profert  made  of  them.    Stirrat 
i\  Excelsior  Mfg.  Co.,    (1890)    44  Fed.  Rep. 
142;  Post  V.  T.  C.  Richards  Hardware  Co., 
(1886)    25  Fed.   Rep.   905;   McMillin  i\   St. 
Louis,  etc.,  Transp.  Co.,  (1883)   18  Fed.  Rep. 
260.  ^ 

If  profert  is  not  made  of  the  letters  pat- 
ent, such  a  full  and  accurate  description  of  the 
invention  must  be  given  in  the  bill  as  will 
apprise  the  court  of  its  nature  and  character. 
Post  V.  T.  C.  Richards  Hardwnre  Co.,  (1885) 
25  Fed.  Rep.  905;  Electrolibration  Co.  v. 
Jackson,  (1892)  52  Fed.  Rep.  773:  Wise  v. 
Grand  Ave.  R.  Co.,  (1888)   33  Fed.  Rep.  277. 

No  d:scription  if  prof  art  is  mada.  —  No 
specific  descriptions  of  the  invention  are 
necessary  in  the  bill  if  profert  of  the  letters 
patent  is  made.  McMillin  v.  St.  Louis,  etc., 
Transp.  Co.,  (1883)  18  Fed.  Rep.  260; 
Dickerson  v.  Greene,  (1892)  53  Fed.  Rep. 
247;  Enternrise  Mfg.  Co.  v.  Snow,  (1895)  67 
Fed.  Rep.  235:  Germain  v.  Wilgus,  (C.  C.  A. 
1895)  67  Fed.  Rep.  597;  American  Bell  Tele- 
phone Co.  V.  Southern  Tel.  Co.,  (1888)  34 
Fed.  Rep.  8C3. 

Where  a  claim  is  predicated  upon  an  Im- 
provement the  bill  and  the  proof  must  show 
in  what  the  improvement  consists.  Tiemann 
r.  Kraatz,  (C  C.  A.  1898)  85  Fed.  Rep.  437; 
Peterson  v.  Wooden.  (1843)  3  McLean  (U. 
S.)    248,  19  Fed.  Cas.  No.   11.038. 

Allegation  of  original  invention.  —  Allega- 
tion must  be  made  in  the  bill  that  the  plain- 
tiff or  those  under  whom  he  claims  is  the 
first  and  original  inventor  of  the  patent  sued 
on.     Ashcroft  r.  Boston,  etc.,  R.  Co.,  (1877) 
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97  U.  S.  189;  Miller  v.  Smith,  (1880)  5  Fed, 
Rep.    359;    Herring    v.    Nelson,    (1877)     14 
Blatchf.  (U.  S.)  293,  12  Fed.  Cas.  No.  6,424: 
Tucker  t?.  Tucker  Mfg.  Co.,    (1876)    4  Cliff 
(U.  S.)   397,  24  Fed.  Cas.  No,  14,227. 

Sufficient  allegation  of  originAl  inventiim. 
---Where  the  bill  alleges  that  the  patentee 
"became  and  was,  as  your  orators  now  be- 
lieve, the  original  and  first  inventor  of  cer- 
tain new  and  useful  improvements,"  and  the 
bill  is  sworn  to  by  three  of  the  complainant's 
agents,  this  is  sufficient,  and  there  is  no  need 
of  an  affidavit  that  the  patentee  was  the 
original  and  first  inventor.  Consolidated 
Brake-Shoe  Co,  v.  Detroit  Steel,  etc..  Co., 
(1890)   47  Fed.  Rep.  894. 

Neither  damages  nor  profits  can  be  re- 
covered unless  the  complaining  party  alleges 
and  proves  that  he  or  the  person  under 
whom  he  claims  was  the  original  and  firet 
inventor  of  the  patented  improvement,  and 
the  same  has  been  infringed  by  the  party 
against  whom  the  suit  is  brought  Parks 
V.  Booth,    (1880)    102  U.  S.  96. 

Denial  of  prior  patent  or  description.  —  The 
bill  must  contain  an  allegation  that  the  al- 
leged   infringed     invention     had     not     been 
patented  or  described  in  any  printed  publi- 
cation in  this  or  any  foreign  countrr  before 
the   invention   or   discovery   thereof"  by   the 
complainant.      Coop  v.  Dr.  Savage  Physical 
Development  Institute,   (1891)   47  Fed.  Rep. 
899;  Overman  Wheel  Co.  v.  Elliott  Hickory 
Cycle  Co.,  (1892)  49  Fed.  Rep.  859;  Goebel  r 
American  Supply  Co.,    (1893)    55  Fed.   Rep. 
825;    Hanlon   V,   Primrose,    (1893)    56    Fed 
Rep.  600;  Ross  v.  Ft.  Wayne,  (1893)   68  Fed. 
Rep.  404;  Diamond  Match  Co.  v.  Ohio  Match 
Co.,    (1897)    80   Fed.   Rep.    117;    Button   r. 
Star  Slide  Seat  Co.,  (1894)  60  Fed.  Rep   747 
Sufficient  denial  of  prior  patent.— A  bill 
alleging  that  the  patentee  was  the  original 
and  first  inventor  of  an  improvement  which 
had  never,  prior  to  his  invention  thereof,  been 
known  or  used  or  described  in  any  printed 
publication  in  this  or  any  other  country    is 
equivalent  to  an  allegation  formally   saTins 
that  the  invention  had  not  been  known  or 
used  by  others  in  this  country  and  had  not 
been  patented  or  described  in  print   in   thb 
or    any    foreign    country;    "for,"    said    the 
court,  "  if  it  had  never  been  known  by  any 
one  in  this  or  any  other  country  before  the 
date  of  the  invention  it  could  not  have  been 
patented."     American  Cable  R.  Co.  v    New 
York,    (1890)   42  Fed,  Rep,  60. 

Denial  of  prior  patent  with  inyentoi's  con- 
sent. —  In  American  Cable  R.  Co.  v.  New 
ifork,  (1893)  42  Fed.  Rep.  60.  an  allegaUon 
in  the  bill  that  the  improvement  had  not  been 
patented  to  the  patentee,  or  to  others  with 
his  knowledge  or  consent  in  any  country,  was 
objected  to,  because  the  averment  was  not 
direct  that  it  had  not  been  patented,  but  that 
it  was  not  patented  with  his  knowledge  or 
consent.  The  court  held,  however,  that  in 
view  of  all  the  averments  taken  together  the 
bill  was  sufficient. 

It  is  good  cause  of  demurrer  that  a  bill  of 
complaint  does  not  sufficiently  aver  that  an 
invention  has  not  been  patented  or  described 
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in  any  printed  publication  in  this  or  any 
foreign  country.  Rubber-Tire  Wheel  Co.  r. 
Dayie,   (1900)   100  Fed.  Rep.  85. 

Sufficient  denial  of  prior  use  or  sale.  —  In 
American  Cable  R.  Co.  v.  New  York,  (1890) 
42  Fed.  Rep.  60,  it  was  held  that  an  allega- 
tion that  the  improvement  had  not  been  in 
public  use  or  on  sale  in  the  United  States 
for  more  than  two  years  prior  to  the  appli- 
cation for  letters  patent,  and  had  never  been 
known  or  used  in  this  country  prior  to  the 
application,  was  an  express  averment  that 
it  had  never  been  in  public  use  for  any  time 
before  the  application;  and  that  if  it  had 
never  been  known  by  anybody  before  the  ap- 
plication it  could  not  have  been  on  sale,  for 
the  manufacture  and  presentation  of  an  in- 
Tention  in  the  market  creates  a  knowledge 
which  is  inconsistent  with  the  averment  that 
nobody  knew  of  its  existence. 

Denial  of  prior  use  or  sale  with  inventor's 
consent.  —  The  averment  of  a  bill  that  the 
improvements  were  not  in  public  use  or  on 
sale  in  this  country  with  patentee's  consent 
and  allowance  more  than  two  years  prior  to 
his  application  is  not  sufficient,  as  it  is  suffi- 
cient to  invalidate  the  patent  that  the  inven- 
tion has  been  in  such  use  or  on  sale  for  such 
time  whether  with  or  without  the  consent  of 
the  inventor.  Consolidated  Brake-Shoe  Co. 
r.  Detroit  Steel,  etc.,  Co.,  (1890)  47  Fed.  Rep. 
894. 

Infringement  by  the  defendants  must  be 
alleged  by  the  complainant.  Ashcroft  v. 
Boston,  etc.,  R.  Co.,  (1877)  97  U.  S.  189; 
Tucker  v.  Tucker  Mfg.  Co.,  (1876)  4  CliflF. 
(U.  tt.)  397,  24  Fed.  Cas.  No.  14,227;  Miller 
t7.  Smith,   (1880)    5  Fed.  Rep.  369. 

If  infringsmcnt  is  charged  generally  it  is 
all  that  is  necessary  to  require  the  defendant 
to  answer  the  bill,  and  the  particulars  of  the 
infringement  need  not  be  specified.  Turrell 
V.  Cammerrer,  (1868)  3  Fish.  Pat.  Cas.  462, 
24  Fed.  Cas.  No.  14,266;  Haven  v.  Brown, 
(1873)  6  Fish.  Pat.  Cas.  413,  11  Fed.  Cas. 
No.  6,228;  Thatcher  Heating  Co.  v.  Carbon 
Stove  Co.,  (1878)  4  B.  &  A.  Pat.  Cas.  68,  23 
Fed.  Cas.  No.  13,864;  American  Bell  Tele- 
phone Co.  t\  Southern  Tel.  Co.,  (1888)  34 
Fed.  Rep.  803. 

Allegation  of  joint  infringement.  —  A  gen- 
eral allegation  of  infringement  being  suffi- 
cient, it  is  not  necessary  to  allege  a  joint  in- 
fringement or  set  out  sufficient  facts  from 
which  a  joint  infringement  can  be  gathered. 
Indurated  Fibre  Industries  Co.  v.  Grace, 
(1892)    52  Fed.  Rep.  124. 

Where  several  defendants  are  joined  in  an 
action  as  infringers  it  must  be  averred  that 
they  are  joint  infringers.  Diamond  Match 
Co.  V.  Ohio  Match  Co.,  (1897)  80  Fed.  Rep. 
117. 

Where  the  bill  does  not  allege  an  infringe- 
ment by  the  defendants  jointly  the  objection 
should  be  taken  by  demurrer.  Fischer  v. 
O'Shaughnessey,   (1881)   6  Fed.  Rep.  92. 

Sufficii^nt  allegation  of  infringement.  —  If 
the  bill  alleges  that  the  defendant  made, 
constructed,  used,  and  vended  to  sundry  per- 
sons the  alleged  invention  it  is  sufficient  to 
■how   a   violation   of   the   plaintiff's   rights. 


Case  r.  Redfield,  (1848)  4  McLean  (U.  S.) 
526;  5  Fed.  Cas.  No.  2,494;  McMillan  t?.  St. 
Louis,  etc.,  Transp.  Co.,  (1883)  18  Fed.  Rep. 
260. 

Statement  of  articles  made  by  infringing 
machine.  —  It  is  not  necessary  for  the  plain- 
tiff, in  addition  to  the  general  charge  of  in- 
fringement, to  allege  what  articles  the  de- 
fendant made  by  the  use  of  a  machine  which 
infringed  his  patent.  Fischer  v.  Hayes, 
(1881)   6  Fed.  Rep.  76. 

Infringement  of  design.  —  To  recover  the 
penalty  imposed  by  Act  of  Feb.  4,  1887,  ch. 
105,  upon  any  person  for  using  a  design 
secured  b}'  patent,  or  an  imitation  thereof,  or 
selling  an  article  to  which  the  design  has 
been  so  applied,  the  plaintiff  must  allege  that 
the  defendant  had  knowledge  of  the  design  or 
its  application,  or  such  a  notice  to  the  public 
or  to  tlie  defendant,  from  which  such  knowl- 
edge must  necessarily  be  inferred.  Dunlap 
V,  Schofield,  (1894)  152  U.  S.  244;  Lowell 
Mfg.  Co.  V.  Hogg,  (1895)  70  Fed.  Rep.  787. 

The  extent  of  the  complainant's  damage 
need  not  be  averred  in  a  bill  for  an  injunction 
or  for  profits  in  addition  thereto,  but  it  must 
be  alleged  if  an  accounting  of  profits  is 
prayed  for  in  the  bill,  that  such  profits  have 
been  made  by  the  defendants  from  the  use 
of  a  patented  article.  Wirt  v.  Hicks,  ( 1891 ) 
46  Fed.  Rep.  71. 

Necessity  to  pray  for  damages.  —  Upon  a 
decree  in  favor  of  the  complainant  for  an 
infringement  of  his  patent  damages  follow 
as  one  of  the  results  of  the  decree  whether 
specifically  prayed  for  or  not.  It  is  not 
necessary  that  the  bill  of  complainant  should 
pray  for  damages  eo  nomine,  and  where  the 
bill  asks  for  an  account  of  gains  and  profit, 
and  such  other  relief  as  may  be  agreeable 
to  equity,  (damages  may  be  awarded  to  the 
complainant.  Emerson  v.  Simm,  (1873)  6 
Fish.  Pat.  Cas.  281,  8  Fed.  Cas.  No.  4,443. 

An  amendment  generally  may  be  allowed 
where  the  bill  does  not  contain  requisite  and 
sufficient  allegations.  Young  v.  Lippman, 
(1872)  9  Blatchf.  (U.  S.)  277,  30  Fed.  Cas. 
No.  18,160;  Thompson  v.  Jewett,  (1872)  4 
Leg.  Gaz.  (Pa.)  60,  23  Fed.  Cas.  No.  13,961; 
Consolidated  Brake-Shoe  Co.  v,  Detroit  Steel, 
etc.,  Co.,   (1890)   47  Fed.  Rep.  894. 

IV.  Injunctions. 

Affidavits  necessary.  —  It  is  hardly  proper 
to  grant  a  preliminary  injunction  in  a  patent 
suit,  upon  a  theory  which,  although  it  may  be 
true,  is  not  supported  by  affidavits.  Ameri- 
can Diamond  Rock  Boring  Co.  v.  Sullivan 
Mach.  Co.,  (1877)  14  Blatchf.  (U.  S.)  119, 
1  Fed.  Cas.  No.  298. 

Notice  of  an  application  for  an  injunction 
is  required  by  statute.  Sickels  v.  Borden, 
(1857)  4  Blatchf.  (U.  S.)  14,  22  Fed.  Cas. 
No.  12,833. 

Application  for  injunction  pending  suit. — 
The  court  will  not  grant  a  preliminary  in- 
junction for  infringement  of  a  patent  where 
the  application  was  not  made  until  the  suit 
had  been  pending  many  months  and  was 
nearly  ready  for  final  hearing,  and  no  ground 

585  Volume  V. 


initi  for  Infringtmnit. 


PA  TENTS. 


ft.  t.  iie.4ttL 


for  the  injunction  was  shown  which  was  not 
known  at  the  time  of  the  institution  of  the 
suit.  Andrews  v.  Spear,  (1877)  4  Dill.  (U. 
S.)   472,  1  Fed.  Cas.  No.  380. 

Discretion  of  conrt.  —  Whether  the  court 
will  hear  the  motion  when  not  made  until 
the  case  is  nearly  ready  for  final  hearing  is 
peculiarly  a  matter  for  determination  by  the 
judge,  with  which  an  appellate  court  will  not 
interfere.  Consolidated  Electric  Storage  Co. 
V,  Accumulator  Co.,  (C.  C.  A.  1893)  55  Fed. 
Rep.  485. 

Defendant  must  be  prepared  to  make  his 
entire  defense  to  the  application  for  an  in- 
junction in  the  first  instance  by  showing  by 
his  answer  or  by  affidavit  a  want  of  right  in 
the  plaintiff  or  a  superior  right  in  himself. 
Day  V.  New  England  Car-Spring  Co.,  (1854) 
3  Blatchf.  (U.  S.)  164,  7  Fed.  Cas.  No. 
3,686. 

The  defense  that  the  patent  sued  on  had 
expired  because  of  the  expiration  of  a  foreign 
patent  for  the  same  invention  is  an  original 
defense  and  must  not  be  left  to  be  introduced 
in  surrebuttal.  American  Paper  Barrel  Co. 
V.  Laraway,  (1886)   28  Fed.  Rep.  141. 

Sufficiency  of  defendant's  oath.  —  It  has 
been  held  that  the  defendant's  oath  that  he 
manufactures  under  a  patent  granted  to  him 
is  sufficient  without  the  affidavits  of  third 
persons  to  that  effect.  Lombard  v,  Stillwell, 
15  Fed.  Cas.  No.  8,472. 

Alleging  anticipation  on  information  and 
belief.  —  A  general  allegation  in  an  affidavit 
on  information  and  belief  that  the  plaintiff's 
invention  was  known  and  used  publicly  be- 
fore the  date  of  the  plaintiff's  patent  amounts 
to  nothing.  The  defendant  should  disclose 
the  sources  and  particulars  of  his  informa- 
tion. Young  t7.  Lippmann,  (1872)  9  Blatchf . 
(U.  S.)   277,  30  Fed.  Cas.  No.  18,160. 

Injunction  following  decree.  — The  ordi- 
nary practice  is  for  an  injunction  to  follow 
a  decree  in  favor  of  the  complainants  on  the 
merits.  Rumford  Chemical  Works  v.  Hecker, 
(1876)  2  B.  &  A.  Pat.  Cas.  386,  20  Fed.  Cas. 
No.  12,134;  Potter  r.  Mack,  (1868)  3  Fish. 
Pat.  Cas.  428. 

Injunction  for  infringement  after  decree.  — 
Where  a  decree  for  a  perpetual  injunction 
and  for  damages  and  profits  has  been  ren- 
dered, and  a  suit  afterwards  brought  in  the 
same  court  for  injunction  and  damages  and 
profits  for  infringements  committed  by  the 
defendant  since  the  rendition  of  the  former 
decree,  although  injunction  is  unnecessary, 
the  court  can  and  will  order  a  decree  for  an 
injunction  and  an  accounting  of  damages  and 
profits  arising  from  infringements  since  the 
former  decree.  Horton  r.  New  York  Cent., 
etc.,  R.  Co.,  (1894)  63  Fed.  Rep.  897. 

Authority  to  grant  injunction  independent 
of  other  r^ief.  —  Under  this  section  the  au- 
thority of  a  Circuit  Court  in  a  case  arising 
under  the  patent  laws,  of  which  it  has  juris- 
diction, to  grant  an  injunction  according  to 
the  course  and  principle  of  courts  of  equity 
to  prevent  the  violation  of  any  right  secured 
by  a  patent  is  entirely  independent  of  the 
award  of  any  other  relief  in  the  same  suit, 
ijnerican    Cotton    Tie    Supply    Co.   v.   Mc- 


Cready,    (1879)    17  Blatchf.    (U.  S.)   291,  1 
Fed.  Cas.  No.  295. 

Assignees.  —  The  provisions  of  this  statute 
with  regard  to  the  issuance  of  an  injunction 
are  applicable  to  assignees.  Jexikins  v, 
Greenwald,  (1857)  1  Bond  (U.  8.)  126,  13 
Fed.  Cas.  No.  7,270. 

The  general  role  as  to  perpetual  injvnc- 
tions,  that  they  are  awarded  or  their  issu- 
ance directed  or  the  preliminary  injunction 
already  issued  is  made  final  and  perpetual  by 
the  final  decree  of  the  court  or  when  the 
rights  of  the  parties,  as  far  as  relates  to  the 
subject  of  the  injunction,  are  finally  adjudi- 
cated and  disposed  of  by  decree  of  the  court, 
applies  to  patent  cases  as  well  as  others. 
Matthews,  etc.,  Mfg.  Co.  v.  National  Brass, 
etc..  Works,  (1896)  71  Fed.  Rep.  518;  West- 
em  Electric  Co.  v.  Capital  Telephone,  etc., 
Co.,  (1898)  86  Fed.  Rep.  769;  Marden  i?. 
Campbell  Printing-Press,  etc.,  Co.,  (CCA 
1896)  79  Fed.  Rep.  653. 

The  words  "  perpetual  injunction  "  in  a  de- 
cree mean  only  for  the  life  of  the  patent 
De  Florez  v.  Raynolds,  (1880)  8  Fed.  Rep. 
434. 

Discretion  of  court  as  to  preliminary  in- 
junction.—  The  issuing  of  a  preliminary  in- 
junction is  within  the  discretion  of  the  court 
and  will  depend  upon  the  peculiar  circum- 
stances of  each  case.  Parker  t?.  Sears. 
(1850)  1  Fish.  Pat.  Cas.  93,  18  Fed.  Cas.  No. 
10,748;  Irwin  t?.  Dane,  (1871)  2  Biss.  (U. 
S.)  442,  13  Fed.  Cas.  No.  7,081;  Furbush  r. 
Bradford,  (1858)  1  Fish.  Pat.  Cas.  317.  9 
Fed.  Cas.  No.  4,930 ;  Bailey  Wringing  Mach. 
Co.  V,  Adams,  (1877)  3  B.  &  A.  Pat.  Cas.  96, 
2  Fed.  Cas.  No.  752;  Orr  v.  Badger.  (1844) 
1  Brun.  Col.  Cas.  (U.  S.)  536,  18  Fed.  Cms. 
No.  10,587;  Motte  17.  Bennett,  (1849)  2  Fish. 
Pat.  Cas.  642,  17  Fed.  Cas.  No.  9,884;  Potter 
V,  Whitney,  (1866)  1  Lowell  (U.  S.)  87; 
Earth  Qoset  Co.  v.  Fenner,  (1871)  5  Fish. 
Pat.  Cas.  15,  8  Fed.  Cas.  No.  4,249;  Tucker 
V.  Carpenter,  (1841)  Hempst.  (U.  S.)  440, 
24  Fed.  Cas.  No.  14,217;  Blanchard  v.  Reerei, 
(1850)  1  Fish.  Pat.  Cas.  103,  3  Fed.  Cas.  No. 
1,515;  Brown  v.  Deere,  (1B81)  2  McCraxy, 
(U.  S.)  425;  Campbell  Printing-Press,  etc., 
Co.  V,  Manhattan  R.  Ck).,  (1892)  49  Fed. 
Rep.  930;  In  re  Chicago  Sugar-Refining  Co., 
(C.  C.  A.  1898)   87  Fed.  Rep.  750. 

Another  suit  pending.  —  In  a  suit  to  enjoin 
the  infringement  of  reissued  letters  patent 
where  the  validity  of  the  patent  has  already 
been  sustained  on  final  hearing  in  the  Circuit 
Court,  that  court  will  not  postpone  the  grant- 
ing of  a  preliminary  injunction  because  an- 
other suit  is  pending  on  the  patent  in  an- 
other circuit.  Atlantic  Giant  Powder  Co.  r. 
Goodyear,  (1877)  3  B.  &  A.  Pat.  Cas.  161,  2 
Fed.  Cas.  No.  623. 

And  where  a  defendant  has  always  b«en 
notified  that  it  was  claimed  he  infringed, 
and  has  not  been  misled  by  any  action  of 
the  plaintiff  into  making  investments,  and 
has  no  peculiar  equity  as  against  the  plain- 
tiff, an  injunction  will  not  be  withheld  be- 
cause the  plaintiff,  having  sued  the  defendant 
for  infringement,  permitted  the  suit  to  rot 
until  a  recovery  was  had  on  the  patent  ill 
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other  suits  and  then  discontinued  it  and 
brought  a  new  suit  against  the  defendant. 
Atlantic  Giant  Powder  Co.  v.  Rand,  (1879) 
16  Blatchf.  (U.  8.)  250,  2  Fed.  Cas.  No. 
626. 

Secrecy  as  to  the  granting  of  an  injunction 
will  not  usually  be  enjoined  on  either  party. 
It  would  be  the  exercise  of  an  extraordinary 
power  for  a  court,  after  it  had  heard  a 
cause  in  the  usual  open  and  public  manner 
and  has  openly  and  publicly  declared  its 
judgment  upon  the  matter  at  issue,  to  re- 
strain the  parties  from  making  known  the 
result.  Such  an  order  would,  of  course,  be 
tutile  if  the  fact  of  the  granting  of  an  in- 
jimction  had  already  l^en  made  public. 
Westinghouse    Air-Brake    Co.    v.   Carpenter, 

(1887)  32  Fed.  Rep.  545. 

Complete  remedy  at  law.  — An  injunction 
in  a  patent  case  will  not  be  granted  when  the 
remeoy  at  law  is  full,  adequate,  and  com- 
plete.   Hat  Sweat-Band  Mfg.  Co.  v.  Porter, 

(1888)  34  Fed.  Rep.  745. 

Injunction  prior  to  patent.  —  The  inchoate 
right  existing  in  an  inventor  after *making  an 
application  for  a  patent  and  while  the  same 
is  undergoing  an  examination  in  the  patent 
office  does  not  entitle  him  to  injunctive  re- 
lief against  an  infringer  of  such  riffht.  Brill 
r.  St,  Louis  Car  Co.,  (1897)  80  Fed.  Rep. 
910;  Rein  V.  Clayton,  (1889)  37  Fed.  Rep. 
354;  Lyon  v.  Donaldson,  (1888)  34  Fed.  Rep. 
789. 

Pat3nt  near  expiration.  —  If  the  plaintiff 
can  be  compensated  in  damages  a  preliminary 
injunction  will  not  be  issued  when  the  pat- 
ent is  about  to  expire.  Parker  v.  Sears, 
(1850)  1  Fish.  Pat.  Cas.  93,  18  Fed.  Cas.  No. 
10,748;  Howe  v.  Morton,  (1860)  1  Fish.  Pat. 
Cas.  586,  12  Fed.  Cas.  No.  6,769;  Keyes  V. 
Eureka  Con.  Mfg.  Co.,  (1891)  14  Sawy.  (U. 
S.)  615. 

But  even  thouf^h  the  patent  is  about  to  ex- 
pire an  injunction  may  be  granted  where 
damages  will  not  compensate  or  where  there 
are  special  circumstances  requiring  it.  Carv 
V.  Domestic  Spring-Bed  Co.,  (1885)  27  Fed. 
Rep.  209;  Kittle  V.  DeGraaf,  (1887)  30  Fed. 
Rep.  689;  Kittle  r.  Schneider,  (1877)  30  Fed. 
Rep.  690;  Kittle  v.  Rogers,  (1887)  33  Fed. 
Rep.  49;  Carpenter  v.  Westinghouse  Air- 
Brake  Co.,  ( 1887 )  32  Fed.  Rep.  434 ;  American 
Bell  Telephone  Co.  v.  Brown  Telephone  Co., 
(1893)  58  Fed.  Rep.  409;  Parker  t?.  Sears, 
(1850)  1  Fish.  Pat.  Cas.  93,  18  Fed.  Cas.  No. 
10,748. 

After  expiration  of  patent.  —  An  injunction 
cannot  be  obtained  after  the  expiration  of 
the  patent.  Vaughan  v.  Central  Pac.  R.  Co., 
(1877)  4  Sawy.  (U.  S.)  280. 

The  grant  of  a  subsequent  patent  will  not 
prevent  the  granting  of  an  injunction  where 
the  infringement  is  clear.  Morse  Fountain 
Pen  C^.  V.  Esterbrook  Steel  Pen  Mfg.  Co., 
(1869)  3  Fish.  Pat.  Cas.  515,  17  Fed.  Cas. 
No.  9,862. 

Extent  of  infringement  immaterial.  —  An 
injunction  will  not  be  denied  because  the  in- 
fringement is  small.  Carter  v.  Wollschlaeger, 
(1892)  53  Fed.  Rep.  573. 

Extent  of  damages  immateriaL  —  An  in- 
jmietion  will  not  be  denied  because  the  dam- 


ages are  nominal.    Du  Bois  v.  Kirk,   (1895) 
158  U.  S.  58. 

Threatened  or  continued  infringement.  ~- 
An  injunction  may  be  issued  to  restrain  a 
threatened  infringement  of  the  rights  of  a 
party  under  a  patent  which  had  been  fully 
and  clearly  established,  or  if,  such  rights  hav- 
ing been  infringed,  there  is  good  reason  to 
believe  that  the  infringement  will  be  con- 
tinued. Brammer  v,  Jones,  (1867)  2  Bond 
(U.  S.)  100;  Poppenhusen  v.  New  York 
Gutta  Percha  Comb  Co.,  (1858)  4  Blatchf. 
(U.  S.)  184;  Woodworth  v.  Stone,  (1845)  3 
Story  (U.  S.)  749,  30  Fed.  Cas.  No.  18,021; 
Toledo  Mower,  etc.,  Co.  v.  Johnston  Harves- 
ter Co.,  (1885)  24  Fed.  Rep.  739;  Sessions 
V.  Gould,  (1892)  49  Fed.  Rep.  855;  Johnson 
R.  Signal  Co.  v.  Union  Switch,  etc.,  Co.,  (C. 
C.  A.  1893)  55  Fed.  Rep.  487;  National  Meter 
Co.  17.  Thomson  Meter  Co.,  (1900)  106  Fed. 
Rep.  531. 

ceasing  infringement  and  promises  to  ab- 
stain.—  It  is  no  reason  for  refusing  an  in- 
junction that  the  infringement  of  a  patent 
has  ceased  or  that  the  defendant  promises  to 
abstain  from  infringement  in  the  future. 
Jenkins  v,  Greenwald,  (1857)  1  Bond  (U.  S.) 
126;  Goodyear  17.  Berry,  (1868)  2  Bond  (U. 
S.)  189,  10  Fed.  Cas.  No.  5,556;  Potter  v. 
Crowell,  (1866)  3  Fish.  Pat.  Cas.  112,  10 
Fed.  Cas.  No.  11,323;  Rumford  Chemical 
Works  17.  Vice,  (1877)  14  Blatchf.  (U.  S.) 
179,  20  Fed.  Cas.  No.  12,136;  Celluloid  Mfff. 
Co.  17.  Arlington  Mfg.  Co.,  (1888)  34  Fed. 
Rep.  324;  Facer  17.  Midvale  Steel-Work  Co., 
(1888)  38  Fed.  Rep.  231;  White  v,  Wal- 
bridge,  (1891)  46  Fbd.  Rep.  526;  California 
Electrical  Works  17.  Henzel,  (1891)  48  Fed. 
Rep.  375,  affirmed  (C.  C.  A.  1892)  51  Fed. 
Rep.  754;  Sawyer  Spindle  Co.  v.  Turner, 
(1893)  55  Fed.  Rep.  979;  New  York,  etc.. 
Belting  Co.  17.  Gutta  Percha,  etc.,  Mfg.  Co., 
(1892)  56  Fed.  Rep.  264;  Matthews,  etc.,  Mfg. 
Co.  V.  National  Brass,  etc.,  Works,  (1895) 
71  Fed.  Rep.  518;  Western  Electric  Co.  17. 
Capital  Telephone,  etc.,  Co.,  -(1898)  86  Fed. 
Rep.  769;  New  York  Filter  Mfg.  Co.  17. 
Chemical  Bldg.  Co.,  (1899)  93  Fed.  Rep. 
827. 

Restraining  business  as  prior  to  patent. — 
Equity  will  not  interfere  to  restrain  a  contin- 
uance of  the  defendant's  business  or  manufac- 
ture as  pursued  anterior  to  the  patent.  Dor- 
Ian  17.  Guie,  (1885)  25  Fed.  Rep.  816. 

One  who  is  merely  using  a  patent  may  be 
enjoined.  Jonathan  Mills  Mfg.  Co.  v.  White- 
hurst,  (1893)  56  Fed.  Rep.  589;  Ailing- 
ton,  etc.,  Mfg.  Co.  17.  Booth,  (1896)  72 
Fed.  Rep.  772;  Bresnahan  17.  Tripp  Giant 
Leveller  Co.,  (C.  C.  A.  1900)  102  Fed.  Rep. 
899;  Busch  17.  Jones,  (1900)  16  App.  Cas. 
(D.  C.)  23. 

Doubtful  cases.  —  When  the  case  is  at  all 
doubtful,  one  wlio  is  merely  using  the  patent 
will  not  be  enjoined.  Howe  17.  Newton, 
(1865)  2  Fish.  Pat.  Cas.  531,  12  Fed.  Cas. 
No.  6,771. 

Injunction  against  circulars.  —  No  injunc- 
tion will  be  issued  against  circulars  or  ad- 
vertisements concerning  infringement.  Chase 
17.  Tuttle,  (1886)  27  Fed.  Rep.  110;  Tuttle 
r.  Matthews,  (1886)  28  Fed.  Rep.  98;  West- 
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inghousc  Air-Brakc  Co.  r.  Carpenter,  (1887) 
32  Fed.  Kep.  545;  Kelley  r.  Ypsilanti  Dress- 
Stay  Mfg.  Co.,  (1890)  44  Fed.  Rep.  10;  Com- 
puting Scale  Co.  v.  National  Computing  Scale 
Co.,  (1897)  79  Fed.  Rep.  962:  Davison  r. 
National  Harrow  Co.,  (1900)  103  Fed.  Rep. 
360;  Everett  Piano  Co.  v.  Bent,  (1895)  60 
111.  App.  372:  Hovey  V,  Rubber  Pencil  Tips 
CJo.,  (1871)  33  N.  Y.  Super.  Ct.  522;  Wren  r. 
Cosmopolitan  Gas.  Co.,  (1874)  2  Hun  (N.  Y.) 
666. 

Use  by  officers  of  United  States.  —  The  use 
of  a  patented  article  by  officers  or  agents  of 
the  United  States  in  violation  of  the  patent 
cannot  be  restrained  by  injunction,  when  the 
article  is  owned  by  the  United  States.  Bel- 
knap r.  Schild,   (1896)    161  U.  S.  10. 

Enforcing  unjust  contract.  —  An  injunction 
will  not  be  issued  to  enforce  an  unjust  and 
inequitable  contract.  Pope  Mfg.  Co.  v.  Gor- 
mully,  (1888)   34  Fed.  Rep.  877. 

For  irreparable  injury  only.  —  Unless  it  is 
clearly  shown  that  irreparable  injury  will 
ensue  without  the  interference  of  the  court 
by  injunction  an  injunction  will  not  be 
granted.  Dorsey  Revolving  Harvester  Rake 
Co.  V.  Bradley  Mfg.  Co.,  (1874)  12  Blatchf. 
(U.  S.)  202,  7  Fed.  Cas.  No.  4,015;  Sickels 
V,  Youngs,  (1855)  3  Blatchf.  (U.  S.)  293,  22 
Fed.  Cas.  No.  12,838 ;  New  I'ork  Grape  Sugar 
Co.  V.  American  Grape  Sugar  Co.,  (1882) 
10  Fed.  Rep.  836;  Norton  V.  Eagle  Automatic 
Can  Co.,  (1893)  67  Fed.  Rep.  929;  Alaska 
Packers'  Assoc,  v.  Pacific  Steam  Whaling 
Co.,  (1899)  93  Fed.  Rep.  672. 

Validity  of  patent  and  infringement  must 
b  ^  •shown.  —  In  order  to  obtain  a  preliminary 
injunction  complainant  must  clearly  show 
the  validity  of  his  patent  and  its  infringe- 
ment. Crowell  r.  Harlow,  (1878)  3  B.  &  A. 
Pat.  Cas.  478,  6  Fed.  Cas.  No.  3,441;  Bur- 
leigh Rock-Drill  Co.  v,  Lobdell,  (1875) 
Holmes  (U.  S.)  450,  4  Fed.  Cas.  No.  2,166; 
Kirbv  Bung  Mfg.  Co.  v.  White,  (1880)  1 
Fed.^Rep.  604;  Sickels  v.  Youngs,  (1855)  3 
Blatchf.  (U.  S.)  293,  22  Fed.  Cas.  No. 
12,838;  Edward  Barr  Co.  v.  New  York,  etc.. 
Automatic  Sprinkler  Co.,  (1887)  32  Fed. 
Rep.  79;  American  Fire  Hose  Mfg.  Co.  v. 
Cornelius  Callahan  Co.,  (1890)  41  Fed.  Rep. 
60;  George  Ertel  Co.  r.  Stahl,  (C.  C.  A. 
1895)  65  Fed.  Rep.  519;  Bowers  Dredginp^ 
Co.  17.  New  York  Dredging  Co.,  (1896)  77 
Fed.  Rep.  980;  Williams  v  Breitling  Metal- 
Ware  Mfg.  Co.,  (C.  C.  A.  1896)  77  Fed.  Rep. 
2S5;  Stuart  t?.  Thorman,  (1888)  37  Fed.  Rep. 
90. 

Doubt  as  to  validity  of  patent  or  infringe- 
ment.  —  An  injunction  will  be  refused  by  the 
court  when  it  is  in  doubt  of  the  validity  of 
the  patent  or  the  infringement  thereof.  Fales 
r,  Wentworth,  (1872)  Holmes  (U.  S.)  96,  8 
Fed.  Cas.  !No.  -^,623;  McGuire  v.  Eames, 
(1878)  15  Blatchf.  (U.  S.)  312,  16  Fed.  Cas. 
No.  8,814;  Bailev  Wringing  Mach.  Co.  v. 
Adams,  (1877)  3  B.  &  A.  Pat.  Cas.  96,  2 
Fed.  Cas.  No.  752:  Dodge  v.  Card,  (1860)  1 
Bond  (U.  S.)  393,  7  Fed.  Cas.  No.  3,951; 
Cooper  r.  Mattbeys,  (1842)  3  Pa.  L.  J.  Rep. 
178,  5  Pa.  L.  J.  38,  6  Fed.  Cas.  No.  3,200; 
Raymond  v.  Boston  Woven  Hose  Co.,  (1889) 
39  Fed.  Rep.  365;  Morss  t\  Knapp,   (1889) 


39  Fed.  Rep.  608;  Russell  r.  Hyde,  (1881) 
39  Fed.  Rep.  614;  Thompson  v,  Rand-ATcry 
Supply  Co.,  (1899)  38  Fed.  Rep.  112;  Keyei 
r.  Pueblo  Smelting,  etc.,  Co.,  (1887)  31  Fed. 
Rep.  560 ;  Ironclad  Mfg.  Co.  v.  Jacob  J.  Voll- 
rath  Mfg.  Co.,  ( 1892)  52  Fed.  Rep.  143;  George 
Ertel  Co.  v.  Stahl,  (CCA.  1895)  65  Fed.  Kef, 
517;  Edison  Electric  Light  Co.  v,  Colambia 
incandescent  Lamp  Co.,  (1893)  56  Fed.  Bep. 
496;    Western   Telephone   Co.   r.   Stromberg, 

(1895)  66  Fed.  Rep.  550. 
Though  serious  doubts  are  not  cast  npoa 

the  validity  of  the  patent  by  the  showing  of 
the  defendant,  yet  a  preliminary  injunction 
may  be  refused,  if  in  view  of  all  the  ctreum- 
stances  this  seems  to  be  the  safer  and  wiser 
course.  Hurlburt  v.  Carter,  (1889)  39  Fed. 
Rep.  802. 

What  should  be  considered  on  motion  for 
injunction.  —  The  state  of  the  litigttioa 
where  the  plaintiff's  title  is  denied,  the  na- 
ture of  the  improvement,  the  character  and 
extent  of  the  infringement  complained  of, 
and  the  comparative  inconvenience  whicii 
will  be  occasioned  to  the  respective  partis 
by  allowing  or  denying  the  injunction  miat 
all  be  considered.  Furbush  v.  Bradford, 
(1858)  1  Fish.  Pat.  Cas.  317,  9  Fed.  Cas.  No. 
4,930. 

Extent  of  injury  by  granting  or  refnsiiig 
injunction.  —  On  the  application  for  a  pre- 
liminary injunction  the  question  whether  a 
greater  injury  will  follow  from  the  grantiof 
of  an  injunction  than  would  result  from  i 
refusal  will  be  considered  by  the  court.  Gil- 
bert, etc.,  Mfg.  Co.  V,  Bussing,  (1875)  12 
Blatchf.  (U.  S.)  426;  New  York  Grape  Sugar 
C.  V,  American  Grape  Sugar  Co.,  (1882)  20 
Blatchf.  (U.  S.)  386;  Morris  r.  Lowell  M^. 
Co.,  (1866)  3  Fish.  Pat.  Cas.  67,  17  Fed. 
Cas.  No.  9,833;  Potter  V,  Whitney,  (1866)  1 
Lowell  (U.  S.)  87,  19  Fed.  Cas.  No.  11,341; 
Morris  v.  Shelboume,  (1871)  8  Blatchf.  (U. 
S.)  266,  17  Fed.  Cas.  No.  9,836;  Pullman  r. 
Baltimore,  etc.,  R.  Co.,  (1880)  5  Fed.  Rep. 
72;  Hoe  V,  Boston  Daily  Advertiser  Corp. 
(1883)  14  Fed.  Rep.  914;  Consolidated  Roller- 
Mill  Co.  V.  Richmond  City  Mill-Works. 
(1889)  40  Fed.  Rep.  474;  Campbell  Print- 
ing-Press,  etc.,  Cb,  v,  Manhattan  R.  Co, 
(1891)  47  Fed.  Rep.  663;  Bowers  Dredgiiv 
Co.  V.  New  York  Dredging  Co.,  (1896)  77 
Fed.  Rep.  980;  Huntington  Dry-Pnlveriar 
Co.  V.  Alpha  Portland  Cement  Co.,  (1899) 
91  Fed.  Rep.  534. 

Public  convenience  will  also  be  considered 
by  the  court.  Bliss  t\  Brooklyn,  (1871)  8 
Blatchf.  (U.  S.)  533.  3  Fed.  Cas.  No.  1,544; 
Ballard  v.  Pittsburgh,  (1882)  12  Fed.  ^ 
783 ;  Southwestern  Brush  Electric  Light,  ete., 
Co.  t'.  Louisiana  Electric  Light  Co.,  (1891) 
45  Fed.  Rep.  893;  Campbell  Printing-PresB, 
etc.,  Co.  V.  Manhattan  R.  Co.,  (1892)  49  Fed. 
Rep.  930;  Westinghouse  Air-Brake  Co.  r. 
Burton  Stock-Car  Co.,  (1895)  70  Fed.  Rep. 
619;    National    Meter    Co.    v.    Poughkeepsie, 

(1896)  75  Fed.  Rep.  405;  Thomson-Hooston 
Electric  Co.  v.  Union  R.  Co.,  (1896)  78  Fed. 
Rep.  365;  Westinghouse  Air-Brake  Co.  r. 
Gi:eat  Northern  R.  Co.,  (1898)  86  Fed.  Rep. 
132;  American  Ordnance  Co.  r.  Grigg»^- 
bury  Co.,    (1898)    87  Fed.  Rep.  947;  Peter 
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r.  Binghamton,  (G.  C.  A.  1890)  05  Fed.  Rep. 
823. 

New,  doubtful,  or  difficult  questions.  —  A 
motion  for  a  temporary  injunction  is  not  in- 
tended for  the  adjudication  of  new,  doubt- 
ful, or  difficult  questions.  Gold,  etc.,  Tel. 
Co.  t\  Commercial  Tel.  Co.,  (1885)  22  Fed. 
Rep.  838;  Union  Paper  Bag  Mach.  Co.  v. 
Binney,  (1871)  5  Fish.  Pat.  Cas.  166,  24 
Fed.  Cas.  No.  14,387;  Bailey  Wringing  Mach. 
Co.  V.  Adams,  (1877)  3  B.  &  A.  Pat.  Cas.  96, 
2  Fed.  Cas.  No.  752;  Goodyear  v.  Central  R. 
Co.,  (1853)  2  Wall.  Jr.  (C.  C.)  356,  10  Fed. 
Cas.  No.  5,563;  Union  Switch,  etc.,  Co.  v, 
Philadelphia,  etc.,  R.  Co.,  (1896)  75  Fed. 
Rep.  1,004;  Parker  v.  Sears,  (1850)  1  Fish. 
Pat.  Cas.  93,  18  Fed.  Cas.  No.  10,748.  , 

Adjudication  upon  merits.  —  Upon  a  mo- 
tion for  a  temporary  injunction  the  court 
does  not  adjudicate  upon  the  merits  of  the 
case.  Kirby  Bung  Mfg.  Co.  v.  White,  ( 1880) 
1  Fed.  Rep.  604;  United  Nickel  Co.  t?.  New 
Home  Sewing  Mach.  Co.,  (1883)  17  Fed. 
Rep.  528. 

Determining  validity  of  patent  and  in- 
fringement.—  The  court  will  examine  into  a 
case  on  a  motion  for  a  preliminary  injunction, 
merely  to  determine  whether  sufficient  is 
shown  for  the  issuance  of  an  injunction,  and 
will  not  examine  fully,  or  decide  questions 
of  Talidity  and  infringement.  Geo.  A.  Mac- 
beth Co.  V.  Lippencott  Glass  Co.,  (1803)  54 
Fed.  Rep.  167;  Bowers  Dredging  Co.  v.  New 
York  Dredging  Co.,  (1806)  77  Fed.  Rep.  980; 
Sickels  V.  Youngs,  (1855)  3  Blatchf.  (U.  S.) 
293,  22  Fed.  Cas.  No.  12,838;  Onderdonk  v. 
Fanning,  (1880)  4  Fed.  Rep.  148;  Kirby 
Bung  Mfg.  Co.  V,  White,  (1880)  1  Fed.  Rep. 
604;  Sessions  v,  Gould,  (1892)  49  Fed.  Rep. 
855;  Corbin  Cabinet  Lock  Co.  v,  Yale,  etc., 
Mfg.  Co.,  (1893)  58  Fed.  Rep.  563;  Green- 
wood r.  Bracher,  (1880)  1  Fed.  Rep.  858; 
American  Paper  Barrel  Co.  v.  Laraway, 
(1886)  28  Fed.  Rep.  141;  Standard  Paint 
Co.  r.  Reynolds,  (1890)  43  Fed.  Rep.  304; 
Ott  r.  Littlefield,  (1845)  1  Woodb.  AM.  (U. 
S.)    13,  18  Fed.  Cas.  No.  10,590. 

On  a  preliminary  hearing  the  court  will 
not  commit  itself  so  definitely  in  regard  to 
the  validity  of  the  patent  as  to  prejudice  the 
hearing.  It  is  better  always  to  reserve  all 
final  conclusions  and  determination  until  all 
the  testimony  is  in  and  the  case  is  finally 
heard.  Irwm  V.  Dane,  (1871)  2  Biss.  (U. 
S.)   442,  13  Fed.  Cas.  No.  7,081. 

Doubtful  infringement.  —  Where  the  ques- 
tion of  infringement  is  one  that  admits  of 
doubt,  or  where  the  facts  are  in  dispute,  the 
court  will  not  decide  it  summarily  on  a  mo- 
tion for  a  preliminary  or  interlocutory  in- 
junction. Goodyear  v.  Central  R.  Co., 
(1853)  2  Wall.  Jr.  (C.  C.)  356,  10  Fed.  Cas. 
No.  5,563. 

Where  the  question  of  infringement  is  diffi- 
cult and  must  be  examined  with  care  and 
patience,  the  motion  may  be  denied  and  the 
case  may  be  decided  upon  final  hearing  where 
the  necessary  attention  can  be  given  it. 
Gold,  etc.,  Tel.  Co.  v.  Commercial  Tel.  Co., 
(1885)  22  Fed.  Rep.  838. 

dependent  on  construction  of 
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patent. —■  Where  the  question  of  infringe- 
ment as  stated  admits  the  facts,  and  its  solu- 
tion depends  upon  the  construction  of  the 
patent,  a  hearing  upon  the  preliminary  mo- 
tion may  be  as  satisfactory  as  a  final  hearing 
and  shorten  litigation.  Goodyear  v.  Central 
R.  Co.,  (1853)  2  Wall.  Jr.  (C.  C.)  356,  10 
Fed.  Cas.  No.  5,563;  Union  Switch,  etc.,  Co. 
V,  Philadelphia,  etc.,  R.  Co.,  (1896)  75  Fed. 
Rep.  1004. 

Question  as  to  one  of  two  claims  infringed. 
—  A  provisional  injunction  may  be  granted 
to  prevent  the  infringement  of  two  claims  of 
a  patent,  and  the  court  may  refrain  from 
passing  upon  a  question  raised  in  regard  to 
the  first  claim  until  the  case  comes  up  for 
hearing  upon  the  pleadings  and  proofs,  when 
it  will  be  more  fully  in  possession  of  the 
facts  bearing  upon  that  question.  Colt  v. 
Young.  (1852)  2  Blatchf.  (U.  S.)  471,  6  Fed. 
Cas.  No.  3,032. 

Interpretation  of  license. —•  Where  the 
plaintiff's  title  to  an  injunction  does  not  de- 
pend upon  any  controverted  or  doubtful  facts, 
but  upon  the  interpretation  to  be  put  by  the 
court  upon  a  license,  it  is  the  duty  of  the 
court  to  interpret  the  instrument  on  the  mo- 
tion for  the  injunction  and  to  grant  or  refuse 
the  injunction  according  to  the  result  of  such 
interpretation.  Hodge  v.  Hudson  River  R. 
Co.,  (1868)  6  Blatchf.  (U.  S.)  165,  12  Fed. 
Cas.  No.  6,660. 

The  responsibility  of  the  defendant  for  any 
damages  decreed  against  him  should  be  con- 
sidered when  the  right  to  a  preliminary  in- 
junction is  doubtful.  Essex  Hosiery  AIf<^. 
Co.  t7.  Dorr  Mfg.  Co.  (1846)  8  Fed.  Cas.  No. 
4,533;  Whitcomb  v,  Girard  Coal  Co.,  (1891) 
47  Fed.  Rep.  315;  Williams  v.  McNeely, 
(1893)  56  Fed.  Rep.  265;  Rogers  Typograph- 
ing  Co.  V.  Mergenthaler  Linotype  Co.,  (1893) 
58  Fed.  Rep.  693 ;  Ironclad  Mfg.  Co.  v.  Jacob 
J.  Vollrath  Mfg.  Co.,  (1892)  52  Fed.  Rep 
143;  George  Ertel  Co.  v.  Stahl,  (CCA 
1895)  65  Fed.  Rep.  617;  Nilsson  v.  Jefferson 
(1896)  78  Fed.  Rep.  366;  Overweight 
Counterbalance  Elevator  Co.  r.  Cahill,  etc. 
Elevator  Co.,  (1898)  86  Fed.  Rep.  338;  Sco 
ville  Mfg.  Co.  V.  Patent  Button  Co.,  (1900) 
99  Fed.  Rep.  743. 

Terms  may  be  imposed  upon  either  party 
in  the  discretion  of  the  court  as  conditions 
of  granting  or  refusing  a  preliminary  in- 
junction. Fisk  V.  West  Bradley,  etc.,  Mfg. 
Co.,  (1880)  19  Pat.  Off.  Gaz.  545,  9  Fed.  Cas. 
No.  4,830a;  Furbush  v.  Bradford,  (1858)  1 
Fish.  Pat.  Cas.  317,  9  Fed.  Cas.  No.  4,930; 
Westinghouse  Air-Brake  Co.  r.  Burton  Stock- 
Car  Co.,  (C  C  A.  1896)  77  Fed.  Rep.  301. 

A  bond  from  the  complainant  may  be  re- 
quired as  a  condition  for  granting  the  in- 
junction. Tobey  Furniture  Co.  v.  Colby, 
(1888)  35  Fed.  Rep.  592;  Brush  Electric  Co. 
r.  Accumulator  Co.,  (1892)  60  Fed.  Rep.  833. 

Where  the  defendant  has  been  guilty  of  had 
faith  towards  tlie  complainant  tlie  court  may 
refuse  to  impose  such  a  condition  as  a  bond. 
Pasteur  Chamberland  Filter  Co.  r.  Funk, 
(1892)    52  Fed.  Rep.  146. 

Security  in  place  of  injunction.  —  Security 
may   be    required    by    the    court    instead   of 

Volume  V. 


Soiti  for  Infringement. 


PA  TENTS. 


B.8. 


granting  an  injunction.  Blake  v,  Robertson, 
(1873)  11  Blatchf.  (U.  S.)  237,  3  Fed.  Cas. 
No.  1,500;  American  Middlings  Purifier  Co. 
V.  Atlantic  Milling  Co.,  (1877)  4  Dill.  (U. 
i:).)  100,  1  Fed.  Cas.  No.  305;  American 
Middlings  Purifier  Co.  v.  Christian,  ( 1877 )  4 
Dill.  (U.  S.)  448,  1  Fed.  Cas.  No.  307; 
Blake  v.  Greenwood  Cemetery,  (1877)  14 
Blatchf.  (U.  S.)  342,  3  Fed.  Cas.  No.  1,497; 
Stainthorp  v.  Humiston,  (1862)  2  Fish.  Pat. 
Cas.  311,  22  Fed.  Cas.  No.  13,280;  Wells  17. 
Gill,  (1872)  6  Fish.  Pat.  Cas.  89,  29  Fed. 
Cas.  No.  17,394;  U.  S.  Annunciator,  etc., 
Mfg.  Co.  V,  Sanderson,  (1854)  3  Blatchf.  (U. 
S.)  184,  28  Fed.  Cas.  No.  16,790;  Howe  v, 
Morton,  (1860)  1  Fish.  Pat.  Cas.  586,  12 
Fed.  Cas.  No.  6,769;  Jones  v.  Merrill,  (1875) 
8  Pat.  Oflf.  Gaz.  401,  13  Fed.  Cas.  No.  7,481 ; 
Morris  r.  Shelboume,  (1871)  8  Blatchf.  (U. 
S.)  266,  17  Fed.  Cas.  No.  9,836;  Ely  t?. 
Monson,  etc.,  Mfg.  Co.,  (1860)  4  Fish.  Pat. 
Cas.  64,  8  Fed.  Cas.  No  4,431 ;  National  Hat- 
Pouncing  Mach  Co.  V,  Hedden,  (1886)  29 
Fed.  Rep.  147;  New  York  Belting,  etc.,  Co. 
17.  Magowan,  (1884)  23  Fed.  Rep.  596;  Bryan 
V.  Stevens,  (1841)  4  Fed.  Cas.  No.  2,066a; 
Greenwood  17.  Bracher,  (1880)  1  Fed.  Rep. 
856;  McMillan  17.  Conrad,  (1883)  16  Fed. 
Rep.  128;  Edison  Electric  Light  Co.  17. 
Columbia  Incandescent  Lamp  Co.,  (1893)  56 
Fed.  Rep.  496;  Westinghouse  Air-Brake  Co. 
17.  Burton  Stock  Car  Co.,  (C.  C.  A.  1896)  77 
Fed.  Rep.  301;  Geo.  A.  Macbeth  Co.  17.  Lip- 
pencott  Glass  Co.,  (1893)  54  Fed.  Rep.  167; 
Duplex  Printing-press  Co.  17.  Printing-Press, 
etc.,  Co.,  (C.  C.  A.  1895)  69  Fed.  Rep.  250. 

Effect  of  tender  of  secarity.  —  A  plaintiflfs 
right  to  an  injunction,  however,  will  not  be 
defeated  by  the  tender  of  security  where  the 
validity  of  the  patent  and  its  infringement 
are  clear,  even  though  this  may  result  in 
hardship  in  some  cases.  Norton  17.  Eagle 
Automatic  Can  Co.,  (1893)  57  Fed.  Rep.  929; 
Consolidated  Fruit  Jar  Co.  17.  Whitney,  (1874) 
1  6.  &  A.  Pat.  Cas.  356,  6  Fed.  Cas.  No.  3,132; 
Conover  17.  Mers,  (1868)  3  Fish.  Pat.  Cas.  386, 
6  Fed.  Cas.  No.  3,123;  Westinghouse  Air- 
Brake  Co.  17.  Carpenter,  (1887)  32  fed.  Rep. 
645;  Campbell  Printing-Press  Co.  17.  Prieth. 
(1897)  77  Fed.  Rep.  976;  McWilliams  Mfgi 
Co.  17.  Blundell,  (1882)  11  Fed.  Rep.  419; 
American  Bell  Telephone  Co.  17.  Brown  Tele- 
phone, etc.,  Co.,  (1893)  58  Fed.  Rep.  409. 

The  dissolution,  modification,  and  reinstate- 
ment of  an  injunction  are  matters  within  the 
sound  discretion  of  the  court.  Orr  17.  Badger, 
(1844)  1  Brun.  Col.  Cas.  (U.  8.)  536,  18  Fed. 
Cas.  No.  10,587. 

Where  the  patent  is  valid  and  the  injunc- 
tion has  besn  in  force  a  long  time,  and  the 
cause  can  readily  be  brought  to  final  hearing, 
a  motion  for  dissolution  will  be  denied. 
Holmes  Electric  Protective  Co.  17.  Metropoli- 
tan Burglar  Alarm  Co.,  (1887)  31  Fed.  Rep. 
562. 

The  assignment  of  the  patent  by  the  com- 
plainant, after  the  preliminary  injunction  has 
been  granted,  is  no  ground  on  which  to  dis- 
solve the  injunction.  Thompson  17.  Barry, 
(1875)  2  W.  N.  C.  (Pa.)  100,  23  Fed.  Caa  No. 
13,942. 


Nonjoinder  of  a  party.  —  Where  it  is  not 
clear  that  the  suit  for  infringem^it  is  sot 
well  brought  in  the  plaintiff's  name  alone,  a 
motion  to  dissolve  the  injunction  because  ci 
the  misjoinder  of  a  party  may  be  denied. 
Bassett  17.  Malone,  (1880)  11  Fed.  Rep.  801. 

Effect  of  surrender  and  reissue.  —  The  sur- 
render of  a  patent  after  the  granting  of  an 
injunction  is  ground  for  dissolution,  if  the 
case  stands  on  the  original  bill.  But  if  a 
supplemental  bill  is  filed  on  the  reissued  pat- 
ent the  injunction  may  be  continued.  Wood- 
worth  17.  Stone,  (1845)  3  Story  (U.  8.)  749, 
30  Fed.  Cas.  No.  18,021. 

Effect  of  reversal  on  injunction.  —  Where 
the  decision  upon  the  strength  of  whi<^  the 
injunction  was  granted  is  reversed,  the  in- 
junction will  be  dissolved.  Prieth  r.  Camp- 
bell Printing  Press,  etc.,  Co.,  (C.  C.  A.  1897) 
80  Fed.  Rep.  530,  reversing  77  Fed.  Rep.  976u 

Dissolution  on  license  shown.  —  Where  the 
answer  supported  by  affidavits  shows  that  the 
alleged  infringing  articles  were  made  under 
a  license  from  the  plaintiff,  the  injunction 
will  be  dissolved,  and,  of  course,  a  motion  for 
further  injunction  will  be  denied.  Goodyear 
17.  Bourn,  (1855)  3  Blatchf.  (U.  8.)  266,  10 
Fed.  Cas.  No.  5,561. 

Dissolution  on  affidavits  of  prior  use  or  in- 
vention.—  An  injunction  will  not  be  dis- 
solved on  affidavits  of  prior  use  or  invention 
where  the  answer  does  not  contain  averments 
sufficient  to  admit  proof  thereof  on  the  final 
hearing.  Union  Paper-Bag  Mach.  Co.  v.  ' 
Newell,  (1874)  11  Blatchf.  (U.  S.)  549,  24 
Fed.  Cas.  No.  14^89. 

Dissolution  on  donbt  as  to  patent.  —  It 
will  be  sufficient  ground  for  the  dissolution 
of  the  injunction  if  there  is  doubt  oonoeming 
the  right  lO  the  patent  and  its  originality  or 
validity.  Cary  17.  Domestic  Spring-Bed  Cd^ 
(1886)  26  Fed.  Rep.  38. 

Where  the  right  of  a  patent  is  put  in  ques- 
tion by  the  defendant  the  injunction  may  he 
dissolved  if  not  proper  to  be  retained,  and  the 
plaintiff  referred  to  a  court  of  law  to  try  the 
validity  of  the  patent  there;  or  the  injunc- 
tion may  be  retamed  until  the  validity  of  the 
patent  is  settled,  although  if  it  appeara  that 
the  plaintiff  has  support^  the  vahdity  of  the 
patent  in  other  trials  and  been  some  time  in 
the  use  and  possession  of  it,  that  question 
can  be  settled  by  an  issue  framed  and  sent 
to  a  jury  and  to  the  law  side  of  the  court 
when  desired  by  the  respondent,  or  by  a  new 
action  brought  at  law  for  damages.  Orr  r. 
Merrill,  (1846)  1  Woodb.  &  M.  (U.  S.)  378, 
18  Fed.  Cas.  No.  10,501;  Pierpont  r.  Fowk, 
(1846)  2  Woodb.  &  M.  (U.  8.)  23, 19  Fed.  C^ 
No.  11,152. 

Dissolution  on  defects  of  form  in  pnpcn.— 
Where  the  objection  relates  not  to  the  merits 
but  to  the  technical  form  or  signature  of  the 
papers  connected  with  the  letters  patent,  and 
the  doubts  arise  from  acts  of  public  oflScers. 
and  not  any  neglect  or  wrong  of  the  patentee, 
the  injunction  should  not  ordinarily  be  dis- 
solved. Woodworth  v.  Hall,  (1846)  1  Woodb. 
&  M.  (U.  S.)  389,  30  Fed.  Cas.  Na  18,017. 

Where  the  patent  would  not  be  defeated  es 
a  final  hearing  by  the  state  of  facts  disclosed 
by  the  affidavits  the  injunction  will  not  be 
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dissolved.    Richardson    v.    Croft,    (1880)    11 
Fed.  Rep.  800. 

Dissoliition  on  expiration  of  patent.  —  Gen- 
erally an  injunction  will  be  dissolved  on  the 
expiration  of  the  patent.  Westinghouse  v. 
Carpenter,  (1888)  43  Fed.  Rep.  894;  Game- 
vrell  Fire- Alarm  Tel.  Co.  f.  Municipal  Signal 
Co.,  (C.  C.  A.  1894)  61  Fed.  Rep.  208;  Bate 
Befrigerating  Co.  v.  Gillett,  (1887)  31  Fed. 
Bep.  809. 

Injnnction  limited  to  expire  with  patent. 
—  When  an  injunction  is  issued  it  will  not  be 
limited  to  expire  at  a  certain  date  not  far 
removed  because  it  is  alleged  that  the  plain- 
tiff's patent  will  expire  on  the  date,  particu- 
larly where  the  exact  question  is  pending  be- 
fore the  appellate  court.  When  the  date  al- 
leged for  the  expiration  of  the  patent  arrives 
it  will  be  open  to  the  defendant  then  to  move 
for  a  dissolution  of  the  injunction  upon  the 
ground  that  the  patent  has  expired.  West- 
inghouse Air-Brake  Co.  v.  Carpenter,  (1887) 
32  Fed.  Rep.  545. 

Defendant's  proof  must  overcome  the  equity 
of  the  bill  for  an  injunction  and  the  evidence 
supporting  it,  in  order  that  a  motion  to  dis- 
solve the  injunction  should  be  granted. 
Sparkman  v.  Biggins,  (1846)  1  Blatchf.  (U. 
8.)  205,  22  Fed.  Cas.  No.  13,208. 

New,  material,  and  proper  evidence  by  de- 
fendant.—  In  order  to  warrant  the  dissolu- 
tion of  the  injunction  the  defendant  must 
offer  new  and  material  evidence  which  he  has 
improperly  neglected  to  offer  before.  Wood- 
worth  V.  Rogers,  (1847)  3  W^oodb.  &  M.  (U. 
8.)  135,  30  Fed.  Cas.  No.  18,018. 

Injunction  dissolved  on  coming  in  of  an- 
swer.—  An  injunction  will  not  be  dissolved 
as  a  matter  of  course  on  the  coming  in  of  the 
answer  denying  the  equity  of  the  bill,  if  the 
complainant  had  adduced  auxiliary  evidence 
of  his  right.  Orr  v.  Littlefield,  (1845)  I 
Woodb.  &  M.  (U.  S.)  13,  18  Fed.  Cas.  No.  10,- 
590. 

When  an  answer  is  filed  to  the  bill,  deny- 
ing the  validity  of  the  patent,  and  evidence 
supporting  the  answer,  prima  facie,  is  offered, 
the  injunction  will  be  dissolved  unless  the 
other  side  file  counter  evidence  sustaining  it. 
Woodworth  17.  Rogers,  (1847)  3  Woodb.  &  M. 
(U.  8.)  135,  30  Fed.  Cas.  No.  18,018. 

V.  Decree  and  Awabd. 

The  sole  object  of  this  provision  relating 
to  profits  was  to  enable  the  patentee  to  re- 
cover, by  bringing  suit  in  equity,  not  only 
the  profits  made  by  the  defendant  by  means 
of  such  infringement,  but  also  damages  sus- 
tained by  the  patentee  thereby.  Bancroft  v, 
Acton,   (1870)   7  Blatchf.   (U.  8.)   605. 

Equity  rule  most  just.  —  The  equity  rule 
as  to  profits  comes  nearer  than  any  other  to 
doing  complete  justice  between  the  parties. 
Tilghman  t?.  Proctor,  (1888)  125  U.  S.  136. 

Profits  as  incident  of  complete  relief.  —  A 
suit  in  equity  cannot  be  maintained  merely 
because  it  will  be  more  profitable  to  recover 
profits  than  damages  at  law,  but  the  juris- 
diction must  first  be  founded  upon  some  in- 
dependent equity,  such  as  the  right  to  an  in- 
jvnetion,  and  then  profits  may  be  awarded  as 


an  incident  of  complete  relief.  Merriam  v, 
8mith,  (1882)  11  Fed.  Rep  588;  Root  v. 
Lake  Shore,  etc.,  R.  Co.,  (1881)  105  U.  S.  189. 

Infringer  as  trustee.  —  The  infringer  is  re- 
garded as  a  constructive  trustee  as  to  the 
profits  made.  Littlefield  v.  Perry,  (1874)  21 
Wall.  (U.  S.)  205;  Washington  Packet  Co.  v. 
Sickles,  (1873)  19  Wall.  (U.  S.)  611;  Birdsall 
V.  Coolidge,  (1876)  93  U.  S.  64;  Burdell  v, 
Denig,  (1875)  92  U.  S.  716;  Wetherill  v.  New 
Jersey  Zinc  Co.,  (1874)  1  B.  &  A.  Pat.  Cas. 
485,  29  Fed.  Cas.  No.  17,464;  Jenkins  v,  Green- 
wald,  (1857)  1  Bond  (U.  S.)  126,  13  Fed.  Cas. 
No.  7,270. 

A  court  of  equity  will  substitute  for  the 
legal  damages  a  compensation  measured  by 
the  rule  that  courts  of  equity  apply  in  the 
case  of  a  trustee  who  has  wrongfully  used 
trust  property  for  his  own  advantage.  Tilgh- 
man V.  Proctor,  (1888)  125  U.  S.  136;  Root 
V,  Lake  Shore,  etc.,  R.  Co.,  (1881)  105  U.  S. 
189. 

Subject  to  equitable  considerations.— The 
adjustment  of  the  profits  recoverable  is  sub- 
ject to  all  the  equitable  considerations  which 
are  necessary  to  do  complete  justice  between 
the  parties.  Washington  Packet  Co.  v. 
Sickles,  (1873)  19  Wall.  (U.  S.)  611. 

Recovery  of  profits  from  United  States.— 
The  owner  of  a  patent  cannot  recover  profits 
for  the  use  of  the  invention  by  government 
officials  in  their  official  capacity,  when  the 
only  profits  shown  are  made  by  the  United 
States.  Belknap  r.  Schild,  (1896)  161  U.  S. 
10;  International  Postal  Supply  Co.  v,  Bruce, 
(1902)   114  Fed.  Rep.  509. 

Profits  and  damages  distinguished.  —  "The 
terms  '  profits '  and  *  damages,'  as  used  in  the 
Act,  are  hardly  convertible.  They  seem  to 
mean  different  things.  The  latter  are  to  be 
awarded  in  addition  to  the  former.  Profits 
doubtless  refer  to  what  the  defendant  has 
earned  by  the  unlawful  use  of  the  patented 
invention,  and  damages  to  what  the  com- 
plainant has  lost."  Wooster  v.  Trowbridge. 
(1902)  115  Fed.  Rep.  722;  Goodyear  Dental 
Vulcanite  Co.  v.  Van  Antwerp,  (1876)  2  B.  & 
A.  Pat  Cas.  254,  10  Fed.  Cas.  No.  5,600;  Bird- 
sail  V,  Coolidge,  (1876)  93  U.  S.  64;  Covert 
17.  Sargent,  (1890)  42  Fed  Rep.  298. 

''Profits"  defined.  —  Profits  are  the  gains 
upon  any  business  when  both  receipts  and 
payments  are  taken  into  account,  and  in  suits 
for  infringement  are  confined  to  the  actual 
advantage  gained  by  the  infringer.  Piper  v. 
Brown,  (1873)  Holmes  (U.  S.)  196;  Dean  v. 
Mason,  (1857)  20  How.  (U.  S.)  198;  Living- 
ston V.  Woodworth,  (1853)  15  How.  (U.  S.) 
546;  Mowry  v.  Whitney,  (1871)  14  Wall  (U. 
S.)  434;  Providence  Rubber  Co.  r.  Goodyear, 
(1869)  9  Wall.  (U.  S.)  788;  Mers  v,  Conover, 
(1876)  11  Pat.  Off.  Gaz.  1,111;  Belknap  v, 
Schild,  (1896)  161  U.  S.  10;  Tilghman  v.  Proc- 
tor, (1888)  125  U.  S.  136;  Boesch  v.  Graff, 
(1890)  133  U.  S.  697;  Hurlburt  v.  Schillinger, 
(1889)  130  U.  S.  456;  Root  v.  Lake  Shore, 
eta,  R.  Co.,  (1881)  105  U.  8. 189;  Elizabeth  r. 
American  Nicholson  Pavement  Co,  (1877)  97 
U.  S.  126;  Cawood  v.  Patent,  (1876)  94  U.  S. 
695;  Wales  17.  Waterbury  Mfg.  Co.,  (1898)  87 
Fed.  Rep.  920;  Webster  Loom  Co.  v,  Higgins, 
(1889)  39  Fed.  Rep.  462;  Hammacher  v.  Wil- 
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son,  (1887)  32  Fed.  Rep.  796;  Ford  v.  Kurtz, 
(1882)  12  Fed.  Rep.  789;  American  Saw  Ca 
r.  Emerson,  (1880)  8  Fed.  Rep.  806;  Burdett 
I?.  Estey,  (1880)  3  Fed.  Rep.  566;  Troy  Iron, 
etc.,  Factory  v.  Corning,  (1869)  6  Blatchf.  (U. 
S.)  328,  24  Fed.  Cas.  No.  14,196;  Tilghman  r. 
Mitchell,  (1871)  9  Blatchf  (U.  S.)  1,  23  Fed. 
Cas.  No.  14,041;  Sargent  v.  Yale  Lock  Mfg. 
Co.,  (1879)  17  Blatchf.  (U.  S.)  249,  21  Fed. 
Cas  No  12,367;  Parker  v.  Perkins,  18  Fed. 
Cas.  No.  10,745;  La  Baw  v,  Hawkins,  (1877) 
2  B.  &  A.  Pat.  Cas.  561,  14  Fed.  Cas.  No. 
7,961;  Graham  v  Mason,  (1872)  Holmes  (U. 
&)  88,  10  Fed.  Cas.  No.  5,672;  Child  r.  Bos- 
ton, etc.,  Lron  Works,  (1877)  5  Fed.  Cas.  No. 
2,674. 

Profits  are  the  saving  or  benefit  arising 
directly  from  the  use  of  the  patented  inven- 
tion. Ransom  v.  New  York,  (1856)  1  Fish. 
Pat.  Cas.  252;  Williams  v.  R^me,  etc.,  R.  Co., 
nSSO)  18  Blatchf.  (U.  S.)  181;  Mason  t?. 
Graham,  (1874)  23  Wall  (U.  S.)  261;  Thom- 
son V.  Wooster,  (1885)  114  U.  S.  104;  Illi- 
nois Cent.  R.  Co.  v.  Turrill,  (1883)  110  U.  S. 
301;  Cawood  Patent,  (1876)  94  U.  S.  695; 
Mevs  V,  Conover,  (1877)  23  U.  S.  (L.  ed.) 
1008;  Campbell  r.  New  York,  (1897)  81  Fed. 
Rep.  182;  Winchester  Repeating  Arms  Co,  v, 
American  Buckle,  eta,  Co.,  (1894)  62  Fed. 
Rep.  278;  Vulcanite  Paving  Co.  v.  American 
Artificial  Stone  Pavement  Co.,  (1888)  36  Fed. 
Rep.  378;  Shannon  v.  Bruner,  (1888)  33  Fed. 
Rep.  871;  Bell  v.  U.  S.  Stamping  Co.,  (1887) 
32  Fed.  Rep.  549;  Wetherill  t?.  New  Jersey 
Zinc  Co.,  (1874)  1  B.  &  A.  Pat.  Cas.  485,  29 
Fed.  Cas.  No.  17,464;  Bell  v.  Phillips,  3  Fed. 
Cas.  No.  1,262. 

Estimated  by  advantage  gained  over  other 
modes.— -The  profits  to  be  estimated  in  a 
suit  for  infringement  are  confined  to  the 
worth  of  the  actual  advantage  gained  by  using 
the  infringed  invention  over  other  modes 
available  for  the  same  purpose.  Campbell  v, 
Barclay,  (1870)  5  Biss.  (U.  S.)  179;  WilUams 
v:  Rome,  etc.,  R.  Co.,  (1880)  18  Blatchf.  (U. 
8.)  181;  Serrell  v.  Collins,  (1857)  1  Fish.  Pat. 
Cas.  289;  Knox  v.  Great  Western  Quicksilver 
Min.  Co.,  (1878)  6  Sawy.  (U.  S.)  430,  14  Fed. 
Cas.  No.  7,907;  Littlefield  v.  Perry,  (1874)  21 
Wall.  (U.S.)  205;  Mowry  v.  Whitney,  (1871) 
14  Wall.  (U.  S.)  620;  Suffolk  Mfg.  Co.  t?. 
Hayden,  (1865)  3  Wall.  (U.  S.)  315;  Camp- 
bell V,  James,  (1880)  18  Blatchf.  (U.  S.)  92; 
Wetherill  v.  New  Jersey  Zinc  Co.,  (1874)  1 
B.  &  A.  Pat.  Cas.  105;  Warren  v.  Keep, 
(1894)  155  U.  S.  265;  Sessions  t\  Romadka, 
(1892)  145  U.  S.  29;  McCreary  v.  Pennsyl- 
vania Canal  Co.,  (1891)  141  U.  S.  459;  Black 
I?.  Thome,  (1884)  111  U.  S.  122;  Cawood  Pat- 
ent, (1876)  94  U.  S.  695;  Rose  v.  Hirsh,(1898) 
91  Fed.  Rep.  149;  Tuttle  v,  Claflin,  (C.  C.  A. 
1896)  76  Fed.  Rep.  227;  Webster  Loom  Co.  i?. 
Higgins,  (1890)  43  Fed.  Rep.  673;  Coupe  v, 
Weatherhead,  (1888)  37  Fed.  Rep.  16;  Mc- 
Murray  v.  Emerson,  (1888)  36  Fed.  Rep.  901; 
Tomkinson  v.  Willets  Mfg.  Co.,  (1888)  34 
Fed.  Rep.  536;  Shannon  v.  Bruner,  (1888)  33 
Fed.  Rep.  871;  Faulks  v,  Kamp,  (1882)  10 
Fed.  Rep.  675;  Calkins  v.  Bertrand,  (1881) 
8  Fed.  Rep.  755;  Campbell  v.  Jnmea,  (IHSO)  2 
Fed.  Rep.  338;  Wetherill  v.  New  Jersey  Zinc 
Co.,  (1874)   1  B.  &  A.  Pat.  Cas.  486,  29  Fed. 


Cas.  No.  17,464;  Turrill  v,  Hlinois  Cent  R. 
Co.,  (1873)  5  Biss.  (U.  S.)  344,  24  Fed.  Cas. 
No.  14,272;  Black  t?.  Thome,  (1874)  12 
Blatchf.  (U.  S.)  20,  3  Fed.  Cas.  No.  1,466; 
Bell  17.  Daniels,  (1858)  1  Bond  (U.  S.)  212,  3 
Fed.  Cas.  No.  1,247;  New  York  Bank-Note 
Co.  V.  Hamilton  Engraving  Bank  Note,  etc., 
Co.,  (Supm.  Ct.  Spec.  T.  1900)  05  N.  Y.  Supp. 
1;  Locomotive  Safety  Truck  Co.  r.  Pennsyl- 
vania R.  Co.,  (1880)  14  Phila.  (Pa.)  432, '37 
Leg.  Int.  (Pa.)  256. 

The  worth  of  the  advantage  gained  must 
be  shown  by  the  plaintiff,  and  only  nominal 
damages  will  be  allowed  in  the  absence  of  sst- 
isfactory  proof.  Keystone  Mfg.  Co.  r. 
Adams,  (1894)  151  U.  S.  139;  Rude  r.  West- 
cott,  (1889)  130  U.  S.  152;  Tilghman  r.  Proc- 
tor, (1888)  126  U.  S.  136;  Dobson  v.  Hartforf 
Carpet  Co.,  (1885)  114  U.  S.  439;  Hohorst  r. 
Hamburg- American  Packet  Co.,  (G  C.  A. 
1899)  91  Fed.  Rep.  655;  R6se  v.  Hirsh,  (1898) 
91  Fed.  Rep.  149;  Heaton  Button -Fastener 
Co.  V,  Macdonald,  (1893)  57  Fed.  Rep.  648; 
Campbell  Printing-Press,  etc.,  Co.  r.  Manhat- 
tan R.  Co.,  (1892)  49  Fed.  Rep.  930;  ConsoU- 
dated  Safety  Valve  Co.  r.  Crosby  Steam 
Gage,  etc.,  Co.,  (1890)  44  Fed.  Rep.  66;  Keep 
17.  Fuller,  (1890)  42  Fed.  Rep.  896;  Fischer  r. 
Hayes,  (1889)  39  Fed.  Rep.  613;  Everest  P. 
Buffalo  Lubricating  Oil  Ca,  (1887)  31  Fed. 
Rep.  742;  Blake  f?.  Greenwood  Cemetoy, 
(1883)  16  Fed.  Rep.  676;  Goulds  Mfg.  a.  v. 
Cowing,  (1874)  12  Blatchf.  (U.  S.)  243,  10 
Fed.  Cas.  No.  5,642;  Black  V,  Munson,  (1877) 

14  Blatchf.  (U.  S.)  265,  3  Fed.  Caa.  No.  1,461 
The  value  of  an  invention  for  which  an  in- 
fringer is  liable  is  the  value  at  the  time  of 
the  infringement.  This  may  be  affected,  but 
not  entirely  destroyed,  by  the  fact  that  there 
is  another  mechanism  better  for  the  purpose. 
National  Car-Brake  Shoe  Co.  v.  Terre  Haute 
Car,  etc.,  Mfg.  Co.,  (1884)   19  Fed.  Rep.  514. 

Amount  realized.  —  The  mle  in  equity  it 
that  the  amount  which  may  be  recovered  for 
an  infringement  is  the  amount  of  profits 
which  were  realized  by  the  infringer  from  his 
unlawful  use  of  the  patent.  NVilliama  v. 
Rome,  etc.,  R.  O).,  (1880)  5  B.  &  A.  Pat.  Cm. 
423;  Jenkins  v.  Greenwald,  (1857)  1  Bond 
(U.  S.)  126;  Livingstone.  Woodworth,  (1853) 

15  How.  (U.  S.)  546;  Washington  Packet  Co. 
V.  Sickles,  (1873)  19  Wall  (U.  S.)  611; 
Providence  Rubber  Co.  i?.  Goodyear,  (1869) 
9  Wall.  (U.  S.)  788;  Crosby  Steam  Gage,  etc., 
Co.  V,  Consolidated  Safety  Valve  Co.,  (1^91) 
141  U.  S.  441;  Root  c.  Lake  Shore,  etc,  B. 
Co.,  (1881)  105  U.  S.  189;  Page  r.  Femr. 
(1857)  1  Fish.  Pat.  Cas.  298,  18  Fed.  Cas.  No. 
10,662;  Carter  v.  Baker,  (1871)  1  Sawy.  (U. 
S.)  512,  5  Fed.  Cas.  No.  2,472;  Buerk  r.  Im- 
haeuscr,  (1876)  14  Blatchf.  (U.  S.)  19,  4  Fed. 
Cas.  No.  2,107;  Asbestine  Tiling,  etc.,  Co.  R 
Hepp,  (1889)  39  Fed.  Rep.  324. 

Only  the  actual  profit  or  damages  shown  to 
have  been  made  or  suffered  by  the  use  of  the 
infringing  article  are  to  be  allowed.  Dobeoo 
r.  Hartford  Carpet  Co.,  (1885)  114  U.  S.  439; 
Dobson  V.  Dornan,  (1886)  118  U.  S.  10. 

A  profit  which  might  have  been  made  is  not 
recoverable,  but  only  that  which  was  actunlly 
made  or  ought  to  have  been  made.  Burdett 
i\  Estey,   (1880)   5  B.  &  A.  Pat.  Cas.  308; 
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\^eb8ter  i?.  New  Brunswick  Carpet  Co.,  (1876) 
2  B.  &  A.  Pat.  Cas.  67,  29  Fed.  Cas.  No.  17,- 
338;  Sessions  i;.  Romadka,  (1892)  145  U.  S. 
47;  Tilghman  v.  Proctor,  (1888)  125  U.  S. 
136;  Burden  v.  Denig,  (1876)  92  U.  S.  716; 
Bobbins  v.  HUnois  Watch  Co.,  (1897)  78  Fed. 
Rep.  124;  Lawther  i;.  Hamilton,  (1892)  64 
Fed.  Rep.  221;  Kirk  v.  Du  Bois,  (1891)  46 
Fed.  Rep.  486;  Munson  v.  New  York,  (1883) 
16  Fed.  Rep.  660. 

The  question  of  reasonable  diligence  in  the 
making  of  profits  does  not  enter  into  the 
question.  Dean  v.  Mason,  (1867)  20  How. 
(U.  S.)  198;  Livingston  v.  Woodworth,  (1863) 
15  How.  (U.  S.)  546;  Robbins  v.  Illinois 
Watch  Co.,  (1897)  78  Fed.  Rep.  124;  Munson 
t/.  New  York,  (1883)  16  Fed.  Rep.  660. 

Where  the  entire  profits  of  a  business  or 
undertaking  result  from  the  use  of  the  in- 
vention, the  patentee  will  be  entitled  to  a 
decree  for  the  entire  profits  if  he  elects  that 
remedy.  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  (1877)  97  U.  S.  126;  Hoke  En- 
graving Plate  Co.  V.  Schraubstadter,  (1892) 
53  Fed.  Rep.  817. 

Profits  actually  realized  although  business 
unprofitable.  —  A  patentee  is  entitled  to  a  de- 
cree for  the  profits  that  have  been  actually 
realized  from  the  use  of  his  invention,  al- 
though from  other  causes  the  general  busi- 
ness of  the  defendant  in  which  the  invention 
is  employed  may  not  have  resulted  in  profits, 
as  where  it  is  shown  that  the  use  of  his  in- 
vention produced  a  definite  saving  in  the  proc- 
ess of  manufacture.  Graham  v.  Mason, 
(1872)  Holmes  (U.  S.)  88,  10  Fed.  Cas.  No. 
5,672;  Elizabeth  v,  American  Nicholson  Pave- 
ment Co.,  (1877)  97  U.  S.  126. 

Profits  are  recoverable  as  the  advantage 
gained  by  the  use  of  that  particular  inven- 
tion, even  though  the  particular  business  re- 
sulted in  a  loss,  if  that  loss  is  less  than  it 
would  have  been  except  for  the  unlawful  use 
of  the  patented  article.  Knox  r.  Great  West- 
em  Quicksilver  Min.  Co.,  (1878)  6  Sawy.  (U. 
S.)  430;  Tilghman  t?.  Proctor,  (1888)  125  U. 
S.  136;  Thomson  v.  Wooster,  (1886)  114  U. 
S.  104;  Cawood  Patent,  (1876)  94  U.  S.  710; 
Mevs  17.  Conover,  (1877)  23  U.  S.  (L.  ed.) 
1008;  Celluloid  Mfg.  Co.  t?.  Cellonite  Mfg.  Co., 
(1889)  40  Fed.  Rep.  476;  Andrews  v,  Creegan, 
(1881)  7  Fed.  Rep.  477;  Steam  Stone  Cutter 
Co.  V.  Windsor  Mfg.  Co.,  (1879)  17  Blatchf. 
(U.  S.)  24,  22  Fed.  Cas.  No.  13,336. 

Invention  not  contributing  to  profits.  —  No 
decree  for  profits  can  be  made  if  the  use  of 
the  invention  has  not  contributed  to  the 
profits  of  the  defendant's  business,  no  matter 
bow  profitable  his  business  may  be.  Elizabeth 
17.  American  Nicholson  Pavement  Co.,  (1877) 
97  U.  S.  126;  Mowry  t?.  Whitney,  (1871)  14 
Wall.  (U.  S.)  434. 

Where  no  profits  have  been  realized  from 
the  use  of  the  invention  by  the  infringer  a 
decree  for  profits  cannot  be  rendered  against 
him.  Elizabeth  v,  American  Nicholson  Pave- 
ment Co.,  (1877)  97  U.  S.  126;  Williams  v, 
Leonard,  (1872)  9  Blatchf.  (U.  S.)  476,  29 
Fed.  Cas,  No.  17,726. 

Profits  upon  the  entire  article  are  only  al- 
lowable where  such  article  is  wholly  the  in- 
vention of  the  patentee  or  where  its  entire 
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value  is  properly  and  legally  attributable  to 
the  patented  feature.  Sessions  v.  Romadka, 
(1892)  146  U.  S.  29;  Garretson  v.  Clark, 
(1884)  111  U.  S.  120;  Littlefield  v.  Perry, 
(1874)  21  Wall.  (U.  S.)  206;  Mowry  t\  Whit- 
ney, (1871)  14  Wall.  (U.  S.)  620;  Seymour 
V,  McCormick,  (1853)  16  How.  (U.  S.)  480. 
Where  a  patent  does  not  cover  the  entire 
device,  but  only  a  portion  thereof,  the  profits 
must  be  apportioned  according  to  the  amount 
due  to  the  use  of  the  complainant's  invention. 
Calkins  v.  Bertrand,  (1881)  8  Fed.  Rep.  766; 
Graham  v.  Mason,  (1872)  6  Fish.  Pat.  Cas. 
290;  Littlefield  v.  Perry,  (1874)  21  Wall. 
(U.  S.)  205;  Philp  v.  Nock,  (1873)  17  Wall. 
(U.  S.)i60;  Sessions  v.  Romadka,  (1892) 
145  U.  S.  45;  Blake  v.  Robertson,  (1876)  94 
U.  S.  728;  Robbins  v.  Illinois  Watch  Co., 
(1897)  78  Fed.  Rep.  124;  Tomkinson  v.  Wil- 
lets  Mfg.  Co.,  (1888)  34  Fed.  Rep.  536; 
Fischer  17.  Hayes,  (1884)  22  Fed.  Rep.  529; 
Maier  v.  Brown,  (1883)  17  Fed.  Rep.  736; 
Webster  v.  New  Brunswick  Carpet  Co.,  (1875) 

2  B.  &  A.  Pat.  Cas.  67,  29  Fed.  Cas.  No. 
17,338;  Brady  v.  Atlantic  Works,  (1878)  3 
B.  &  A.  Pat.  Cas.  677,  3  Fed.  Cas.  No.  1,796. 

Portion  of  profits  from  improvement  by  de- 
fendant.—  A  complainant  may  not  recover 
the  entire  profit  if  any  portion  thereof  arose 
from  an  improvement  made  by  the  defendant, 
but  will  be  entitled  to  receive  only  so  much 
as  arose  from  the  use  of  his  invention.  Car- 
ter 17.  Baker,  (1871)  4  Fish.  Pat.  Cas.  404; 
Mason  17.  Graham,  (1874)  23  Wall.  (U.  S.) 
261;  Dobson  17.  Hartford  Carpet  Co.,  (1885) 
114  U.  S.  439;  Garretson  17.  Clark,  (1884) 
111  U.  S.  120;  Tuttle  17.  Claflin,  (C.  C.  A. 
1896)  76  Fed.  Rep.  227;  Reed  v.  Lawrence. 
(1886)  29  Fed.  Rep.  916;  Wetherill  17.  New 
Jersey  Zinc  Co.,  (1874)  1  B.  &  A.  Pat.  Cas. 
486,  29  Fed.  Cas.  No.  17,464. 

Patent  merely  an  improvement.  —  A  com- 
plainant can  recover,  where  his  patent  is 
merely  an  improvement  on  an  old  machine, 
only  such  profits  as  arose  from  the  use  of 
his  improvement.  Webster  17.  New  Bruns- 
wick Carpet  Co.,  (1876)  2  B.  &  A.  Pat.  Cas. 
67;  Calkins  17.  Bertrand,  (1881)  10  Biss. 
(U.  S.)  445;  Littlefield  v.  Perry,  (1874)  21 
Wall.  (U.  S.)  206;  Mason  17.  Graham,  (1874) 
23  Wall.  (U.  S.)  261;  Keystone  Mfg.  Co.  17. 
Adams,  (1894)  151  U.  S.  139;  McCreary  v, 
Pennsylvania  Canal  Co.,  (1891)  141  U.  S. 
459;  Garretson  17.  Clark,  (1884)  111  U.  S. 
120;  Tomkinson  i?.  Willets  Mfg.  Co.,  (1888) 
34  Fed.  Rep.  536;  Fay  v.  Allen,  (1887)  30 
Fed.  Rep.  446;  Livingston  17.  Jones,    (1861) 

3  Wall.  Jr.  (C.  C.)  330,  16  Fed.  Cas.  No. 
8,414. 

Machine  adapted  to  particular  use  by  im- 
provement.—  However,  where  an  invention 
through  an  improvement  adapts  the  machine 
or  article  to  a  particular  use.  and  no  way  is 
open  to  the  public  to  supply  that  use,  entire 
profits  may  be  recovered.  Goulds'  Mfg.  Co. 
17.  Cowing,  (1881)  105  U.  S.  253:  Livingston 
17.  Jones,   (1861)   3  Wall.  Jr.   (C.  C.)   330. 

Improvement  constituting  entire  commer- 
cial value.  —  If  the  entire  commercial  value 
of  a  defendant's  device  is  due  to  the  plain- 
tiff's improvement  the  entire  profit  made  by 
the    defendant    may    be    recovered.      Crosl^ 
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Steam  G^ige,  etc.,  Co.  v.  Consolidated  Safety 
Valve  Co.,  (1891)  141  U.  S.  441;  Hurlbut  v. 
Schillinger,  (1889)  130  U.  S.  456;  Callaghan 
V,  Myers,  (1888)  128  U.  S.  617;  Root  v.  Lake 
Shore,  etc.,  R.  Co.,  (1881)  105  U.  S.  189; 
Elizabeth  v.  American  Nicholson  Pavement 
Co.,  (1877)  97  U.  S.  126;  Mosher  v.  Joyce, 
(1892)  6  U.  S.  App.  107;  Wales  v.  Waterbury 
Mfg.  Co.,  (C.  C.  A.  1900)  101  Fed.  Rep.  126; 
Tnttle  V.  Claflin,  (C.  C.  A.  1896)  76  Fed. 
Rep.  227;  Heaton  Button- Fastener  Co.  v. 
Macdonald,  (1893)  57  Fed.  Rep.  648;  Hoko 
Engraving  Plate  Co.  v.  Schraubstadter,  (1892) 
53  Fed.  Rep.  817;  Tatum  v.  Gregory,  (1892) 
51    Fed.    Rep.    446;    McDonald    v.    Whitney, 

(1889)  39  Fed.  Rep.  466;  Fifield  v.  Whitto- 
more,  (1888)  33  Fed.  Rep.  835;  Fay  v.  Allen, 
(1887)  30  Fed.  Rep.  446;  Goulds  Mfg.  Co.  v. 
Cowing,  (1877)  14  Blatchf.  (U.  S.)  315,  10 
Fed.  Cas.  No.  5,643,  (1874)  12  Blatchf.  (U. 
S.)  243,  10  Fed.  Cas.  No.  5,642. 

If  the  infringing  device  is  an  independent 
marketable  article,  although  it  may  be  de- 
signed for  use  and  actually  used  in  connec- 
tion with  other  devices,  the  defendant's  entire 
profits  may  be  recovered.  Warren  v.  Keep, 
(1894)  155  U.  S.  265;  Keep  v.  Fuller,  (1890) 
42  Fed.  Rep.  896. 

If  the  profit  is  derived  from  the  constittc- 
tion  of  the  patented  device  an  account  must 
be  made  by  the  infringer  for  the  entire  profit 
arising  from  such  construction.  Burdett  t?. 
Estev,  (1880)  6  B.  &  A.  Pat.  Cas.  308;  Hurl- 
but  V  Schillinger,  (1889)  130  U.  S.  466; 
Elizabeth  v.  American  Nicholson  Pavement 
Co.,  (1877)  97  U.  S.  126;  Whitney  v,  Mowry, 
(1870)  4  Fish.  Pet.  Cas.  207,  29  Fed.  Cas. 
No.  17,594;  American  Nicholson  Pavement 
Co.  V.  Elizabeth,  (1874)  1  B.  &  A.  Pat.  Cas. 
439,  1  Fed.  Cas.  No.  309. 

An  allowance  for  the  cost  of  conducting  the 
business  may  be  made  in  the  estimation  of 
the  profits  for  which  an  infringer  is  liable. 
Providence  Rubber  Co.  v.  Goodyear,  (1869) 
9  Wall.  (U.  S.)  788;  Zane  v.  Peck,  (1882) 
13  Fed.  Rep.  475;  Crosby  Steam  Gage,  etc., 
Co.  V.  Consolidated  Safety  Valve  Co.,  (1891) 
141  U.  S.  441;  Tilghman  v.  Proctor,  (1888) 
125  U.  S.  136. 

Remote,  speculative,  or  contingent  profits. 
—  No  recovery  may  be  had  for  remote,  con- 
tingent, or  speculative  profit.  Piper  t». 
Brown,  (1870)  Holmes  (U.  S.)  20;  Tilghman 
V.  Proctor,  (1888)  125  II.  S.  136;  Dobson  v. 
Hartford  Carpet  Co.,  (1885)  114  U.  S.  439; 
MacDonald  v.  Whitney,  (1889)  39  Fed.  Rep. 
466;  Piper  v.  Brown,  (1873)  Holmes  (U.  S.) 
196,  19  Fed.  Cas.  No.  11,181. 

The  penalty  prescribed  by  Act  of  Feb.  4, 
1887,  for  the  unauthorized  use  of  a  patented 
design  is  an  incident  to  a  decree  for  the  in- 
junction and  must  be  given.     Pirkl  v.  Smith, 

(1890)  42  Fed.  Rep.  410. 
How  computed.  —  Profits  are  to  be  com- 
puted and  ascertained  by  finding  the  dif- 
ference between  cost  and  yield.  The  calcula- 
tion is  to  be  made  as  a  manufacturer  cal- 
culates the  profits  of  his  business.  Goodyear 
V,  Providence  Rubber  Co.,  (1864)  2  Fish. 
Pat.  Cas.  499;  Piper  r.  Brown,  (1873)  Holmes 
(U.  S.)  196. 

Where  the  defendant  is  engaged  in  other 


businsss3s  besides  that  involving  the  patoited 
invention  the  general  expenses  must  be  fairly 
apportioned.  Hitchcock  v,  Tremaine,  (1872) 
9  Blatchf.  (U.  S.)  385,  12  Fed.  Cas.  No. 
6,539;  Tremolo  Patent,  (1874)  23  Wall.  (U. 
S.)  518;  Goodyear  v.  Providence  Rubber  Co., 
(1864)  2  Fish.  Pat.  Cas.  499;  Seaburv  r.  Ab 
Ende,  (1894)  152  U.  S.  561. 

License  fees  as  measure  of  profits.  —  Where 
there  is  no  other  evidence  license  fees  may 
constitute  the  measure  of  profits,  but  the  pat- 
entee is  not  deprived  of  his  right  to  recover 
profits  by  an  established  license.  Elmigh  c. 
Baltimore,  etc.,  R.  Co.,  (1881)  4  Hughes  (U. 
S.  271;  Tilghman  v.  Proctor,  (1888)  126  U. 
S.  136;  Wales  r.  Waterbury  Mfg.  Co.,  (1898) 
87  Fed.  Rep.  920;  Wooster  r.  Tavlor,  (1878) 
14  Blatchf.  (U.  S.)  403,  30  Fed.  Cas.  No. 
18,041;  Knox  v.  Great  Western  Quicksilver 
Min.  Co.,  (1878)  6  Sawy.  (U.  S.)  430,  14 
Fed.  Cas.  No.  7,907;  American  NIcholsoB 
Pavement  Co.  v.  Elizabeth,  (1874)  1  B.  ft  A. 
Pat.  Cas.  439,  1  Fed.  Cas.  No.  309;  Bnrdell 
V.  Denig,  (1876)  92  U.  S.  716. 

The  decree  may  direct  an  account  of  gaiaa, 
profits,  savings,  and  advantages,  instead  of 
profits  merely.  Neither  this  statute  nor  the 
Act  of  July  8,  1870,  makes  against  thb 
power.  These  words  seem  to  be  proper  in 
the  decree,  but  they  are  not  necessary,  since 
all  questions  as  to  whether  the  ^ins,  sav- 
ings, or  advantages  are  such  as  are  due  to 
the  infringement  and  as  the  defendants 
are  legally  accountable  for,  will  arise  upon 
the  accounting.  Coburn  v.  Schroeder,  ( 1881 ) 
8  Fed.  Rep.  521. 

Damages  of  a  compensatory  Character  may 
be  allowed  to  the  complainant  suin^  in 
equity,  in  certain  cases,  where  the  gains  and 
profits  made  by  the  respondent  are  clearly 
not  sufficient  to  compensate  the  complainsnt 
for  the  injury  sustained  by  the  unlawful 
violation  of  the  exclusive  right  secured  to 
him  by  the  patent.  Birdsall  r.  Coolidge, 
(1876)   93  U.  S.  64. 

Damages  for  infringements  pending  miit.— 
The  right  to  recover  damages  for  infringe- 
ments between  the  filing  of  the  bill  and  the 
final  injunction  is  incidental  to  the  right  of 
an  injunction  and  is  required  to  make  the 
remedy  complete.  Canton  Steel  Roofing  Co. 
V,  Kanneberg,   (1892)  51  Fed.  Rep.  599. 

Profits  usually  do  not  draw  interest  with- 
out order  of  the  court  before  the  final  decree, 
or  at  least  before  the  filing  of  the  master's 
report,  as  sucli  profits  are  generally  regarded 
in  the  light  of  unliquidated  damages.  Steam 
Stone  Cutter  Co.  v.  Windsor  Mfg.  Co.,  (I88O1 
18  Blatchf.  (U.  S.)  47;  Silsby  r.  Poote. 
(1857)  20  How.  (U.  S.)  378;  Emigh  r.  Bal- 
timore, etc.,  R.  Co.,  (1881)  4  Hughes  (U.  S.) 
271;  Littlefield  r.  Perry,  (1874)  21  Wall.  (U. 
S.)  205;  Mowry  v.  Whitnev,  (1871)  14  Wall. 
(U.  S.)  620;  Turrill  t\  Michigan  Southern, 
etc.,  R.  Co.,  (1864)  1  Wall.  (U.  S.)  491; 
Crosby  Steam  Gage,  etc.,  Co.  r.  Consolidated 
Safety  Valve  Co.,  (1891)  141  U.  S.  441; 
Tilghman  v.  Proctor,  (1888)  125  U.  S.  136: 
Yale  Lock  Mfg.  Co.  r.  Sargent,  (1886)  117 
U.  S.  536;  Illinois  Cent.  R.  Co.  r.  Tnrrill, 
(1884)  110  U.  S.  301;  Root  r.  Lake  Shore, 
etc.,  R.  Co.,  (1881)   105  U.  S.  189;  Pftrks  ft. 
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Booth,    (1880)    102  U.  S.  96;    Holbrook  v. 
Small,  (1878)  3  B.  &  A.  Pat.  Cas.  625,  12  Fed. 
Cas.  No.   6,596;    Brady  v.  Atlantic   Works, 
(1878)  3  B.  &  A.  Pat.  Cas.  577,  3  Fed.  Cas. 
No.  1,795 ;  Webster  v.  New  Brunswick  Carpet 
Co.,   (1876)  2  B.  &  A.  Pat.  Cas.  67,  29  Fed. 
Cas.    No.    17,338;    Campbell   v.   New   York, 
(1900)   105  Fed.  Rep.  631;  National  Folding- 
Box,  etc.,  Co.  V.  Dayton  Paper-Novelty  Co., 
(1899)  97  Fed.  Rep.  331;  Tatham  v,  Lowber, 
(1857)   4  Blatchf.   (U.  S.)   86,  23  Fed.  Cas. 
No.    13,765;    American  Nicholson  Pavement 
Go.  V.  Elizabeth,  (1874)  1  B.  &  A.  Pat.  Cas. 
439,  1  Fed.  Cas.  No.  309. 

It  was  said  by  Mr.  Justice  Gray  in  Tileh- 
man  v.  Proctor,  (1888)  125  U.  S.  136,  as  fol- 
lows :  ''  By  a  uniform  current  of  decisions 
of  this  court  beginning  thirty  years  ago,  the 
profits  allowed  in  equity  for  the  injury  that 
a  patentee  has  sustained  by  the  infringement 
of  his  patent  have  been  considered  as  a  meas- 
ure of  unliquidated  damages,  which  as  a 
general  rule  and  in  the  absence  of  special  cir- 
cumstances do  not  bear  interest  until  after 
their  amount  has  been  judicially  ascer- 
tained." 

Decree  not  open  to  objection.  —  An  inter- 
locutory decree  awarding  a  recovery  for  the 
profits  and  damages  from  the  infringement 
of  a  design,  and  ordering  an  account  to  be 
taken  of  the  profits  of  the  defendants  from 
infrinffing  upon  the  exclusive  rights  of  the 
plaintiff's  ''by  the  manufacture,  use,  and 
sale  of  carpeting,  bearing  said  patented  de- 
Bign,*'  and  of  the  additional  damages  suffered 
by  the  plaintiff  "by  reason  of  said  infringe- 
ments," is  not  open  to  objection.  Dobson  17. 
Doman,  (1886)  118  U.  S.  10. 

Effect  of  recovery  on  use  of  machine. — 
The  recovery  of  the  profits  of  the  sale  for  use 
vests  the  title  to  the  use  in  the  purchaser  of 
the  machines.  Allis  v.  Stowell,  (1883)  15 
Fed.  Rep.  242;  Steam  Stone  Cutter  Co.  v. 
Bheldon,  (1883)  15  Fed.  Rep.  608;  Steam 
Btone-Cutter  Co.  17.  Sheldon,  (1884)  21  Fed. 
Bep.  878;  Steam  Stone  Cutter  Co.  v.  Wind- 
sor Mfg.  Co.,  (1879)  17  Blatchf.  (U.  S.)  24; 
Perrigov.  Spaulding,  (1876)  13  Blatchf.  (U. 
8.)  389. 

When  in  an  action  for  infringement  of  a 
patent  profits  have  been  recovered  for  the 
making  and  selling  of  a  patented  article,  re- 
covery was  as  for  a  tort  consisting  of  the 
selling  and  using  under  the  sale,  and  an  ac- 
tion cannot  be  thereafter  maintained  against 
the  purchaser  of  the  article  for  the  profits 
derived  by  him  from  the  use  thereof.  Steam 
Stone-Chitter  Co.  v.  Sheldon,  (1884)  21  Fed. 
Rep.  875. 

General  statement  of  proceedings  before 
master.  —  In  Kerosene  Lamp  Heater  Co.  v, 
Fisher,  (1880)  1  Fed.  Rep.  91,  the  court  said: 
"The  practice  which  we  approve  is  this: 
The  master  appoints  a  day  for  proceeding 
with  the  reference,  and  gives  notice  by  mail 
or  otherwise  to  the  parties  or  their  solicitors. 
We  think  the  solicitor  should  be  notified 
whether  the  party  is  or  not,  though  probably 
under  rule  75  notice  to  the  party  is  a  good 
notice.  If  the  defendant  does  not  appear,  the 
master  proceeds  ex  parte,  and  makes  out  the 
profits  and  damages,  if  he  can,  from  the  evi- 


dence produced  by  the  plaintiff.  If  it  ap- 
pears that  an  account  of  profits  is  necessary 
to  a  just  decision  of  the  cause,  and  is  desired 
by  the  plaintiff,  he  makes  an  order  that  the 
defendant  fiu'nish  an  account  by  a  certain 
day  and  adjourns  the  hearing  to  that  day. 
The  defendant  should  be  served  personally 
with  a  notice  of  this  adjournment  and  of  the 
order  to  produce  his  account,  if  it  is  intended 
to  move  for  an  attachment  in  case  he  fails 
to  appear.  The  service  may  be  made  by  any 
disinterested  person  and  need  not  be  by  the 
marshal.  If  the  defendant  then  fails  to  ap- 
pear and  account  he  will  be  in  contempt. 
The  mode  of  proceeding  which  we  do  not  ap- 
prove is  for  the  plaintiff  to  take  out  a  notice 
in  the  first  instimce,  before  any  hearing  has 
been  or  can  lawfully  be  had,  requiring  the 
defendant  to  furnish  an  account  by  a  cer- 
tain day  on  pain  of  punishment  for  contempt. 
We  doubt  the  power  of  the  master  to  make 
such  an  order  upon  a  mere  inspection  of  the 
record,  and  we  consider  the  practice  inex- 
pedient if  it  is  lawful." 

Extent  of  monopoly  and  infringement  as 
basis  for  award.  —  The  accounting  being  re- 
ferred to  a  master  he  first  correctly  defines 
the  extent  of  the  monopoly,  then  the  extent 
of  the  infringement  ascertained,  and  from 
this  basis  the  consequent  profit  or  damagf"  is 
found.  Ruggles  17.  Eddy,  (1877)  2  B.  &  A. 
Pat.  Cas.  627,  20  Fed.  Cas.  No.  12,116. 

Period  for  which  account  is  taken.  —  In 
taking  the  account  the  master  is  not  limited 
to  the  date  of  a  decree,  but  it  is  proper  to 
extend  the  account  down  to  the  time  of  the 
hearing  before  him  unless  the  infringement 
ceased  prior  to  that  time.  Providence  Rub- 
ber Co.  V.  (Joodyear,  (1869)  9  Wall  (U.  S.) 
788;  Suffolk  Mfg.  Co.  v.  Hayden,  (1865)  3 
Wall.  (U.  S.)  315;  Marsh  v.  Nichols,  (1888) 
128  U.  S.  605;  Tilghman  v.  Proctor,  (1888) 
125  U.  S.  136;  Livingston  t?.  Woodworth, 
(1853)  15  How.  (U.  S.)  546;  Hoe  v.  Seott, 
(1898)  87  Fed.  Rep.  220;  Creamer  v.  Bowers, 
(1888)  35  Fed.  Rep.  206;  Lyon  v.  Donald- 
son, (1888)  34  Fed.  Rep.  789;  Burdett  V, 
Estey,  (1880)  3  Fed.  Rep.  566;  Tatham  v, 
Lowber,  (1867)  4  Blatchf.  (U.  S.)  86;  Knox 
t?.  Great  Western  Quicksilver  Min.  Co.,  (1878) 
G  Sawy.  (U.  S.)  430. 

Where,  however,  the  complainant  has  lim- 
ited the  period  within  which  he  claims  the 
infringements  were  committed,  the  master 
should  not  extend  the  accounting  to  a  later 
time.  Oeamer  t?.  Bowers,  (1888)  35  Fed. 
Rep.  206. 

Nominal  award  on  lack  of  information.  — 
Where  information  is  not  furnished  by  the 
evidence  upon  which  an  estimate  of  the 
profits  or  damages  can  be  based  by  the 
master,  the  recovery  of  nominal  profits  or 
damages  only  should  be  reported  by  him. 
Fisk  V.  West  Bradley,  etc.,  Mfg.  Co.,  (1880) 
19  Pat.  Off.  Gaz.  646,  9  Fed.  Cas.  No.  4,830a; 
Kirbv  V.  Armstrong,  (1881)  5  Fed.  Rep.  801; 
Fischer  v.  Hayes,  (1889)  39  Fed.  Rep.  613. 

Recommitment  to  ascertain  profits. — 
Where  the  master  reports  that  the  testimony 
is  not  such  as  to  furnish  a  satisfactory  and 
reliable  basis  for  computing  the  defendant's 
savings   or  profits,  but  the  court  is  of  the 
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opinion  that  if  profits  were  made  evidence 
can  be  furnished  which  will  give  the  master 
and  the  court  a  satisfactory  method  of  as- 
certaining how  much  they  were,  it  will  send 
the  case  back  to  the  master  for  review. 
Fischer  v.  Hayes,  (1883)   16  Fed.  Rep.  4G9. 

A  recommitment  will  not  b3  made  to  the 
master  if  no  good  would  result  therefrom  or 
if  the  interests  of  justice  do  not  require  it. 
Mosher  v.  Joyce,  (C.  C.  A.  1892)  51  Fed.  Hep. 
441;  Fischer  v.  Hayes,  (1883)  16  Fed.  Rep. 
469;  Union  Metallic  Cartridge  Co.  r.  U.  S. 
Cartridge  Co.,  (1881)  8  Fed.  Rep.  446;  Jen- 
nings r.  Dolan,  (1887)  29  Fed.  Rep.  801. 

Acceptance  of  report.  —  The  conclusions  of 
the  master  will  not  be  set  aside  or  modified 
unless  there  clearly  appears  to  have  been  er- 
ror or  mistake  on  his  part.  Tilghman  r. 
IVoctor,  (1888)  125  U.  S.  136;  Wooster  v. 
Thornton,  (1886)  26  Fed.  Rep.  274;  Welling 
v.  La  Bau,  (1886)  32  Fed.  Rep.  293. 

Decree  for  nominal  profits  or  damages. — 
If  the  master  has  or  should  have  allowed  only 
nominal  profits  or  damages  the  decree  will 
be  for  the  recovery  of  nominal  damages  or 
profits  only.  Wooster  v.  Thornton,  (1886)  26 
Fed.  Rep.  274;  Fischer  v.  Hayes,  (1889)  39 
Fed.  Rep.  613;  ICirby  I?.  Armstrong,  (1881) 
6  Fed.  Rep.  801. 

The  allowance  or  refusal  of  an  increase  of 
damages  under  the  statute  is  a  matter  which 
rests  somewhat  in  the  discretion  of  the  court, 
iind  its  finding  upon  this  point  will  not  be 
disturbed  by  the  appellate  court  unless  the 
c\incnce  clearly  demands  it.  Topliflf  v.  Top- 
liiT.  (1892)   145  U.  S.  156. 

Increase  to  any  amount  up  to  treble  dam- 
ages.—  The  authority  to  treble  the  damages 
includes  authority  to  multiply  or  increase  lo 
any  amount  within  what  trebling  would 
reach.  National  Folding  Box,  etc.,  Co.  v.  El- 
sas,   (1897)  81  Fed.  Rep.  197.         , 

Increas3  for  reprehensible  or  injurious  con- 
duct.—  H  the  defendant's  conduct  has  been 
reprehensible  or  very  injurious  to  the  plain- 
tiff the  court  will  ordinarily  increase  the 
damages.  Morss  v.  Union  Form  Co.,  (1889) 
39  Fed.  Rep.  468. 

Where  the  case  shows  deliberate  infringe- 
ment and  spiriting  away  of  the  books  of  the 
defendant  after  the  decree,  to  the  great  em- 
barrassment of  the  accounting,  a  motion  to 
increase  the  damages  reported  will  be  granted. 
National  Folding-Box,  eta,  Co.  v.  Elsas, 
(1897)   81  Fed.  Rep.  197. 

Justice  not  requiring  increase.  —  An  in- 
crease in  damages  will  generally  be  denied  if, 
in  the  sound  discretion  of  the  court,  justice 
does  not  require  it.  Welling  v.  La  Bau, 
(1888)  36  Fed.  Rep.  302;  Morss  r.  Union 
Form  Co.,  (1889)  39  Fed.  Rep.  468. 

Effect  of  void  patent  on  motion  to  increase. 
—  AVhen  the  court  is  asked  to  exercise  an  ex- 
ceptional discrplion  and  compel  the  defend- 
ant to  pay  extraordinary  damages,  it  is  the 
duty  of  the  court  to  take  into  consideration 
the  fact  that  the  patent  upon  which  the  ap- 
plication is  founded  is  void,  even  though  the 
proof  which  demonstrates  its  invalidity  is 
then  for  the  first  time  brought  to  the  atten- 
tion of  the  court.  Welling  v.  La  Bau,  (1888) 
35  Fed.  Rep.  302. 


Profits  may  not  be  trebled.  —  This  sectioa 
does  not  confer  the  authority  upon  a  cr>nrt 
of  equity  to  treble  profits  dt  creed  against  the 
infringer  of  a  patent,  but  disnactly  discHmi- 
nates  between  the  profits  which  are  recover- 
able in  a  court  of  equity  and  damages  which 
were  formerly  recoverable  in  actions  at  lav 
only,  and  confines  the  power  of  increajsing 
the  recovery  to  the  latter.  WTiere  the  com- 
plainant has  not  recovered  damages,  he  must 
be  content  with  such  indemnity  for  the  viola- 
lation  of  his  rights  as  he  w^ill  receive  by  a 
recovery  of  the  profits  which  the  master 
found  were  realized  by  the  defendant.  Covert 
V.  Sargent,  (1890)  42  Fed.  Rep.  298. 

Counssl  fees.  —  The  Act  giving  damages  in 
court  of  equity  does  not  authorize  recovery 
of  counsel  fees  as  damages.  Bancroft  v,  Ac- 
ton, (1870)  7  Blatchf.  (U.  S.)  505. 

See  further,  as  to  damages^  R.  S.  sec  4919, 
notes,  ante,  p.  552. 

VI.  Costs. 

At  what  time  costs  may  be  given. — The 
discretion  of  the  court  can  properly  be  exer- 
cised on  the  interlocutory  hearing  in  giving 
to  the  prevailing  party  the  incidental  costs 
which  have  arisen  during  the  progress  of  the 
cause  about  a  matter  completely  disposed  of 
by  the  court  and  not  necessary  to  be  con- 
sidered on  further  hearing.  Avery  V.  Wilson, 
(1884)  20  Fed.  Rep.  856. 

Where  the  plaintiff  has  recovered  on  the 
merits  for  the  infringement  of  his  patent, 
and  the  defendant  has  not  prevailed  upon 
any  issue  upon  any  distinct  item  in  the  case, 
all  the  costs  should  be  borne  by  the  defend- 
ant, for  they  are  the  consequence  of  his 
wrongful  acts  for  which  the  plaintiff  has  re- 
covered. Urner.  v.  Kayton,  (1883)  17  Fed. 
Rep.  845. 

Taxable  costs  only.  —  In  general  the  plain- 
tiff is  not  entitled  to  any  allowance  beyond 
the  taxable  costs.  Parks  v.  Booth,  (1880) 
102  U.  &  96. 

Security  for  costs.  —  In  certain  circuits,  at 
least,  the  plaintiff  in  patent  suits  has  never 
been  required  to  give  any  security  for  costs. 
Wood  worth  t;.  Sherman,  (1844)  3  Story  (U. 
S.)  171,  30  Fed.  Cas.  No.  18,019. 

Effect  of  tender  of  penalty.  —  Where  the 
penalty  of  two  hundred  and  fifty  dollars  al- 
lowed by  statute  is  the  only  recovery  the 
plaintiff  can  have,  and  the  defendant  before 
suit  makes  a  direct  offer  to  pay  the  sum,  and 
it  is  not  shown  that  the  infringement  is  wil- 
ful, the  plaintiff  will  not  be  allowed  coste. 
Lowell  Mfg.  Co.  V.  Whittall,  (1895)  71  Fed. 
Rep.  515. 

Apportionment  of  costs.  —  Wliere,  upon  a 
decree  pro  confesso,  the  master,  considerinjr 
the  nature  of  the  decree  and  the  evidence  in- 
troduced on  the  reference,  was  obliged  to  re- 
port only  nominal  damages  for  the  plain- 
tiffs, the  court  held  that  the  plaintiffs  were 
entitled  to  the  costs  of  the  cause  to  and  in- 
cluding the  interlocutory  decree,  and  the  de- 
fendants were  entitled  to  recover  its  costs 
from  and  after  such  decree,  the  one  bill  to  be 
set  off  against  the  other,  and  the  difference 
to  be  recovered  by  the  party  against  whom 
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it  exiBted.  Fisk  v.  West  Bradley,  etc.,  Mfg. 
Co.,  (1880)  19  Pat.  Off.  Gaz.  546,  9  Fed  Gas. 
Ko.  4,830a. 

Where  the  defendants  were  willing  at  the 
outset  and  through  their  attorney  offered  to 
pay  to  the  complainant  the  amount  of  the 
net  profits  realized  by  them,  but  the  com- 
plainant was  desirous  of  mulcting  them  in 
damages  under  circumstances  not  calling  for 
such  a  course,  and  costs  were  unnecessarily 
accumulated,  it  was  considered  just  that  the 
parties  be  required  to  pay  their  own  costs, 
each  party  paying  one-half  the  master's  fees. 
Ford  r.  Kurtz,  (1882)  12  Fed.  Rep.  789. 

Costs  on  partial  success.  —  It  is  not  the 
usual  practice  to  allow  costs  to  either  party 
where  several  claims  or  patents  are  involved 
in  the  suit,  and  upon  some  of  these  the  plain- 
tiff has  been  successful  and  on  others  unsuc- 
cessful Yale,  etc.,  Mfg.  Co.  v.  North,  (1867) 
6  Blatchf.  (U.  S.)  455;  Fay  V.  Allen,  (1886) 
24  Fed.  Rep.  804;  Thomson- Houston  Electric 
Co.  r.  Elmira,  etc.,  R.  Co.,  (1895)  71  Fed.  Rep. 
886;  Marks  Adjustable  Folding  Chair  Co.  v. 
Wilson,  (1890)  43  Fed.  Rep.  302;  Edison  Elec- 
tric Light  Co.  r.  Electric  Engineering,  etc.,  Co., 
(1894)  60  Fed.  Rep.  401;  Stewart  v.  Mahoney, 
(1879)  5  Fed.  Rep.  302;  Albany  Steam  Trap 
Co.  V.  Felthousen,  (1884)  20  Fed.  Rep.  633; 
Hayes  v.  Bickelhoupt,  (1884)  21  Fed.  Rep. 
567;  Adams  v,  Howard,  (1884)  22  Blatchf. 
(U.  S.)  47;  Schmid  v.  Scovill  Mfg.  Co.,  (1889) 
^7  Fed.  Rep.  345;  Green  v.  Lynn,  (1897)  81 
Fed.  Rep.  387. 

Where  a  suit  for  infringement  is  brought 
iiv.on  several  patented  claims,  and  the  com- 
plainants succeed  in  obtaining  relief  upon 
some  of  the  claims,  but  fail  upon  others,  an 
equitable  division  of  the  costs  should  be  made 
between  the  parties  because  the  defendants 
are  not  justly  liable  for  the  costs  of  litigating 
the  claims  upon  which  the  complainants  ^ere 
entitled  to  no  relief.  Ide  v.  Trorlicht,  etc.. 
Carpet  Co.,  (C.  C.  A.  1902)  115  Fed.  Rep. 
137. 

in  Pennsylvania  Diamond-Drill  Co.  v.  Simp- 
son, (1886)  29  Fed.  Rep.  288,  the  court  held 
that  the  plaintiff  having  shown  infringement 
by  the  defendants  of  one  patent  would  not 
fail  of  relief  because  as  to  the  other  patent 
sued  on  the  conclusion  was  favorable  to  the 
defendants,  and  added :  "  There  must,  how- 
ever, be  some  equitable  apportionment  of  the 
costs  of  suit,  which  can  be  settled  when  the 
decree  is  signed." 

In  Green  v.  Lynn,  (1897)  81  Fed.  Rep.  387, 
however,  the  plaintiff  recovered  on  two  of  the 
patents  sued  on,  but  failed  to  prove  infringe- 
ment of  the  third,  and  the  court  held  there 
should  be  no  apportionment  of  the  costs,  but 
that  the  plaintiff  should  have  all  costs. 

The  general  rule  as  to  the  costs  of  a  refer- 
enc3  before  a  master  is  to  require  each  party 
to  pay  his  own  costs  as  the  proceeding  goes 
forward  and  ultimately  to  adjudge  who  equi- 
tably should  pay  such  costs.  V.  S.  Printing 
Co.  V.  American  Playing-Card  Co.,  (1897)  81 
Fed.  Rep.  506. 

But  in  Macdonald  v,  Shepard,  (1882)  10 
Fed.  Rep.  919,  the  court  considered  that  in 
cases  of  accounting  upon  adjudged  infringe- 
ments the  master's  compensation  should  be 


charged  upon  and  borne  by  the  complainant 
in  the  first  instance  and  recovered  in  costs 
if  the  final  decree  is  for  the  complainant. 

And  in  Umer  v,  Kayton,  (1883)  17  Fed. 
Rep.  539,  the  court  held  that  as  the  defend- 
ants were  adjudged  to  be  infringers  and  do- 
creed  to  account,  they  should  go  forward  in 
the  accounting  and  bear  the  necessary  ex- 
penses of  doing  so,  among  which  were  the 
master's  fees. 

Costs  on  award  of  nominal  or  no  damages. 
—  If  the  master  upon  a  decree  in  favor  of  the 
complainant  reports  no  damages  or  nominal 
damages  the  costs  of  the  reference  will  be 
awarded  against  the  complainant.  Everest 
r.  Buffalo  Lubricating  Oil  Co.,  (1887)  31  Fed. 
Rep.  742;  Garretson  v,  Clark,  (1879)  4  B.  & 
A.  Pat  Cas.  536,  10  Fed.  Cas.  No.  6,260;  Fisk 
V.  West  Bradley,  etc.,  Mfg.  Co.,  (1880)  19  Pat. 
Off.  Gaz.  645,  9  Fed.  Cas.  No.  4,830<i;  Kirby  r. 
Armstrong,  (1881)  6  Fed.  Rep.  801;  Hill  V. 
Smith,  (1887)  32  Fed.  Rep.  753. 

Where  a  decres  against  the  defendant  is  re- 
versed and  a  final  decree  rendered  in  his 
favor  the  costs  of  the  reference  will  be 
awarded  against  the  plaintiff.  American 
Diamond  Drill  Co.  v.  Sullivan  Mach.  Co., 
(1886)  32  Fed.  Rep.  562. 

VII.  Limitations   and  Laches. 

Ths  delay  of  a  suit  while  awaiting  the  re- 
sult of  a  pending  test  case  will  not  avail  the 
bar  of  this  Act.  American  Pneumatic  Tool 
Co.  V.  Pratt,  etc.,  Co.,  (1901)  106  Fed.  Rep. 
229. 

Delay  without  deceit.  —  Mere  delay  in 
bringing  a  suit  for  infringement,  unaccom- 
panied by  such  deceitful  acts  or  silence  of  the 
patentee  and  by  such  circumstances  as 
amount  to  an  equitable  estoppel,  will  not  war- 
rant the  application  of  the  doctrine  of  laches 
to  such  a  suit,  within  the  time  fixed  by  stat- 
ute for  the  commencement  of  the  analogous 
action  at  law.  Ide  i\  Trorlicht,  etc..  Carpet 
Co.,  (C.  C.  A.  1902)   115  Fed.  Rep.  137, 

Delay  amounting  to  acquiescence  in  in- 
fringement.—  Relief  will  be  refused  by  a 
court  of  ♦equity  by  way  of  injunction  against 
infringement  where  the  complainant  has  long 
delayed  to  seek  relief  under  circumstances 
which  indicate  an  acquiescence  in  the  in- 
fringement. Merriam  v.  Smith,  (1882)  11 
Fed.  Rep.  688;  Mundy  v.  Kendall,  (1886)  23 
Fed.  Rep.  592;  Keyes  v.  Pueblo  Smelting, 
etc.,  Co.,  (1887)  31  Fed.  Rep.  660;  Daniel  v. 
Miller,  (1897)  81  Fed.  Rep.  1000;  Cooper  v. 
Mattheys,  (1842)  3  Pa.  L.  J.  Rep.  178,  5  Pa. 
L.  J.  38,  6  Fed.  Cas.  No.  3,200;  Goodyear  v. 
Honsinger,  (1867)  2  Biss.  (U.  S.)  1,  10  Fed. 
Cas.  No.  6,572;  Whitney  v.  Rollstone  Mach. 
Works,  (1875)  2  B.  &  A.  Pat.  Cas.  170,  29 
Fed.  Cas.  No.  l/,696;  Jones  v.  Merrill,  (1875) 
8  Pat.  Off.  Gaz.  401,  13  Fed.  Cas.  No.  7,481; 
Sloat  V.  Ply m ton,  (1846)  22  Fed.  Cas.  No.  12,- 
948;  Concord  v.  Norton,  (1883)  16  Fed.  Rep. 
477. 

The  pendency  of  other  suits  for  infringe- 
ment will  usually  excuse  a  delay  which  would 
otherwise  amoimt  to  acquiescence  and  laches. 
Van  Hook  v.  Pendleton,  (1846)  1  Blatchf.  (U. 
S.)  193;  Atlantic  Giant  Powder  Co.  v.  Rand, 
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(1879)  IBBlatchf.  (U.S.)  250, 2 Fed. Caa. No. 
626;  Green  v.  Barney,  (1884)  19  Fed.  Rep. 
420;  American  Bell  Tel.  Co.  v.  Southern  Tel. 
Co.,  (1888)  34  Fed.  Rep.  795;  Carter  v.  Woll- 
schlaeger,  (1892)  53  Fed.  Rep.  573;  Edison 
Electric  Light  Co.  v.  Sawyer-Man  Electric 
Co.,  (C.  C.  A.  1892)  63  Fed.  Rep.  592;  Jona- 
than Mills  Mfg.  Co.  V.  Whitehurst,  (1893)  66 
Fed.  Rep.  589;  Norton  V.  Eagle  Automatic 
Can  Co.,  (1893)  57  Fed.  Rep.  929;  Taylor  v. 
Sawyer  Spindle  Co.,  (C.  C.  A.  1890)  75  Fed. 
Rep.  301;  New  York  Filter  Mfg.  Co.  v.  Jack- 
son, (1898)  91  Fed.  Rep.  422;  New  York 
Filter  Mfg.  Co.  v.  Loomis-Manning  Filter  O)., 
(1898)  91  Fed.  Rep.  421;  Green  v.  French, 
(1879)  4  B.  &  A.  Pat.  Cas.  169,  10  Fed.  Cas. 
No.  5,757;  Colgate  v.  Gold,  etc.,  Tel.  Co., 
(1879)  16  Blatchf.  (U.  S.)  503,  6  Fed.  Cas. 
No.  2,991;  Rumford  Cliemical  Works  v.  Vice, 
(1877)  14  Blatchf.  (U.  S.)  179,  20  Fed.  Cas. 
No.  12,136;  Brush  Electric  Co.  v.  Electric 
Imp.  Co.,  (1891)  46  Fed.  Rep.  241. 

Infringing  article  not  deemed  hurtful.  —  If 
it  is  shown  that  the  infringing  article  was 
not  at  first  deemed  to  be  hurtful  a  delay  in 
bringing  the  action  may  be  held  excusable. 
Accumulator  Co.  v.  Edison  Electric  Illuminat- 
ing Co.,  (1894)  63  Fed.  Rep.  979. 

Ignorance  of  infringing  machine.  —  Where 
the  complainant  did  not  know  the  construc- 
tion of  the  defendant's  machine  nor  to  what 
extent  it  was  an  infringement,  a  delay  in 
bringing  the  action  may  be  held  excusable. 
Van  Hook  v.  Pendleton,  (1846)  1  Blatchf.  (U. 
S.)  193;  Imperial  Chemical  Mfg.  Co.  v.  Stein, 
(C.  C.  A.  1896)  77  Fed.  Rep.  612;  Kittle  v. 
Hall,  (1887)  29  Fed.  Rep.  No.  508. 

If  tiie  defendant  misrepresents  the  facts 
constituting  the  infringement  a  delay  in 
bringing    the    action    will    not    be    laches. 


Wortendyke  v.  White,  (1875)  2  B.  &  A.  P*t- 
Cas.  25,  30  Fed.  Caa.  No.  18,050. 

Insolvent  defendant  not  found.  —  Delay 
will  also  be  excusable  where  the  defendaat 
was  insolvent  and  had  disappeared.  Hunt- 
ington Dry  Pulverizer  Co.  v.  Newell  Universal 
Mill  Co.,  (1899)  91  Fed.  Rep.  661. 

If  repeated  notice  is  given  to  the  infringers 
and  the  complainant  is  pressed  by  numeroua 
other  engagements  a  delay  in  bringing  the 
action  may  be  excused.  CoUignon  r.  Hayes, 
(1881)  8  Fed.  Rep.  912. 

Such  delay  may  be  held  excusable  wbere 
the  infringer  has  been  seasonably  notified  of 
his  infringement.  Concord  I?.  Norton,  (18B3) 
16  Fed.  Rep.  477;  Kittle  v.  Hall,  (1887)  » 
Fed.  Rep.  509;  Ballou  Shoe-Mach.  Co,  r. 
Dizer,  (1880)  85  Fed.  Rep.  864;  Bradford 
f.  Belknap  Motor  Co.,  (1900)  105  Fed.  Rep. 
63. 

Where  the  parties  have  been  engaged  in 
negotiations  during  the  period  of  delay,  snrh 
delay  will  be  held  excusable.  National  Heel- 
ing-Mach.  Co.  v.  Abbott,  (1895)  77  Fed.  Rep. 
462. 

The  loss  of  the  letters  patent,  however,  is 
no  excuse  for  a  delay  in  bringing  the  action, 
amounting  to  laches.  Cooper  v.  Matth^s, 
(1842)  3  Pa.  L.  J.  Rep.  178,  5  Pa.  L.  J.  38, 
C  Fed.  Cas.  No.  3,200. 

The  poverty  of  the  plaintiff  will  not  relieve 
him  from  laches  in  bringing  an  action  for 
infringement.  Leggett  v.  Standard  Oil  Co., 
(1893)  149  U.  S.  287. 

Laches  against  assignee.  —  The  laches  of 
the  patentee  may  be  set  up  against  the  pat- 
entee's assignee.  New  York  Grape  Sugar  Co. 
t^.  Buffalo  Grape  Sugar  Co.,  (1885)  24  Fed. 
Rep.  604;  Goodyear  r.  Honsinger,  (1867)  3 
Fish.  Pat.  Cas.  147. 


Sec.  4922.  ISuit  for  infringement  where  specificaiion  is  too  broctd,] 
Whenever,  through  inadvertence,  accident,  or  mistake,  and  without  any  willful 
default  or  intent  to  defraud  or  mislead  the  public,  a  patentee  has,  in  his  specifi- 
cation, claimed  to  be  the  original  and  first  inventor  or  discoverer  of  any  ma- 
terial or  substantial  part  of  the  thing  patented,  of  which  he  was  not  the-original 
and  first  inventor  or  discoverer,  every  such  patentee,  his  executors,  administra- 
tors, and  assigns,  whether  of  the  whole  or  any  sectional  interest  in  the  patent, 
may  maintain  a  suit  at  law  or  in  equity,  for  the  infringement  of  any  part 
thereof,  which  was  bona  fide  his  own,  if  it  is  a  material  and  substantial  part  of 
the  thing  patented,  and  definitely  distinguishable  from  the  parts  claimed  with- 
out right,  notwithstanding  the  specifications  may  embrace  more  than  that  of 
which  the  patentee  was  the  first  inventor  or  discoverer.  But  in  every  such 
case  in  which  a  judgment  or  decree  shall  be  rendered  for  the  plaintiff  no  costs 
shall  be  recovered  unless  the  proper  disclaimer  has  been  entered  at  the  Patent- 
Office  before  the  commencement  of  the  suit  But  no  patentee  shall  be  entitled 
to  the  benefits  of  this  section  if  he  has  unreasonably  neglected  or  delayed  to 
enter  a  disclaimer.      [R.  S,] 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
207. 

When  disclaimer  may  be  made.  —  Dis- 
claimers may  be  made  after  the  commence- 
ment of  the  suit  as  well  as  before.  Gage  v. 
Herring,  (1882)  107  U.  ^.  640;  Sessions  v, 
Romadka,  (1892)  145  U.  S.  29;  Hall  v.  Wiles, 


(1851)  2  Blatchf.  (U.  S.)  194,  11  Fed.  Gas. 
No.  5,954;  Burdett  v,  Estey,  (1878)  15 
Blatchf.  (U.  S.)  394,  4  Fed.  Cas.  No.  2,146; 
Christman  v.  Rumsey,  (1879)  17  Blatchf. 
(U.  S.)  148,  5  Fed.  Caa.  No.  2,704;  Schillin- 
ger  V,  Gunther,  (1879)  17  Blatchf.  (U.  8.) 
66,  21   Fed.  Cas.  No.   12,458;   Matthews  «. 
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Spangenberg,  (1882)  19  Fed.  Rep.  823;  Tuck 
V.  Bramhill,  (1868)  6  Blatchf.  (U.  S.)  96, 
24  Fed.  Cas.  No.  14,213;  Smead  v.  Union  Free 
School  Dist.,  (1890)  44  Fed.  Rep.  614;  Hake 
V.  Brown,  (1889)  37  Fed.  Rep.  783;  Aiken 
V,  Dolan,  (1867)  3  Fish.  Pat.  Cas.  197,  1 
Fed.  Cas.  No.  110;  Libbey  r.  Mt.  Washing- 
ton Glass  Co.,  (1886)  26  Fed.  Rep.  757. 

Effect  of  disclaimer  filed  after  commence- 
ment of  suit.  —  Disclaimers  can  be  made  as 
well  after  as  before  the  commencement  of  the 
suit.  It  would  in  such  case  be  the  duty  of 
the  court  to  see  that  the  defendant  was  not 
injuriously  surprised  land  to  impose  such 
terms  as  right  and  justice  might  require. 
The  question  of  unreasonable  delay  would 
be  open  for  the  consideration  of  the  court 
and  the  complainant  could  recover  no  costs. 
There  is  no  reason  for  turning  a  party  out  of 
court  to  renew  the  litigation,  after  filing  the 
disclaimer,  thus  subjecting  both  parties  to 
the  delay  and  expense  which  must  necessarily 
follow  and  without  any  benefit  to  either. 
Smith  V,  Nichols,  (1874)  21  Wall.  (U.  8.) 
112. 

After  the  term  of  a  patent  has  expired  it 
is  too  late  to  file  a  disclaimer.  The  suit 
cannot  therefore  be  maintained  and  the  bill 
will  be  dismissed.  Vacuum  Oil  Co.  v.  Buffalo 
Lubricating  Oil  Co.,  (1885)  23  Fed.  Rep. 
891. 

Disclaimer  after  decision  on  contested 
claims.  —  A  disclaimer  need  not  be  filed  until 
the  court  has  passed  upon  the  contested 
claims.  Stutz  v.  Armstrong,  (1884)  20  Fed. 
Rep.  843;  Hake  v.  Brown,  (1889)  37  Fed. 
Rep.   783. 

Disdaimsr  after  final  hearing.  —  In  a  suit 
in  equity  to  restrain  the  infringement  of  a 
patent  where  the  owners  of  the  entire  right 
for  the  territory  within  which  the  infringe- 
ment took  place  did  not  join  the  nominal 
plaintiffs  in  entering  a  disclaimer,  but  there 
was  no  evidence  that  the  former  had  unrea- 
sonably neglected  to  disclaim,  nor  was  any 
defense  set  up  in  the  answer,  the  court  al- 
lowed them  the  opportunity  to  make  such 
disclaimer  after  the  final  hearing  in  order 
to  the  rendition  of  a  decree  for  the  plaintiffs. 
Myers  v.  Frame,  (1871)  8  Blatchf.  (U.  S.) 
446,  17  Fed.  Cas.  No.  9,991. 

Bnt  after  a  suit  in  equity  for  infringement 
has  been  heard  and  decided  upon  its  merits, 
the  plaintiff  cannot  file  a  disclaimer  in  court 
or  introduce  new  evidence  upon  that  or  any 
subject  except  at  a  rehearing  granted  by  the 
court  upon  such  terms  as  it  thinks  fit  to  im- 
pose.   Roemer  v,  Bernheim,  (1889)  132  U.  S. 

103. 

After  an  appeal  taken.  —  Where  an  appeal 
is  taken  a  disclaimer  need  not  be  filed  until 
the  appellate  court  has  decided  upon  the 
contested  claims.  Gage  r.  Herring,  (1882) 
107  U.  S.  640;  O'Reilly  v.  Morse,  (1853)  16 
How.  (U.  S.)  62;  Seymour  r.  McCormick, 
(1856)  19  How.  (U.  S.)  96. 

Necessity  to  unite  part  assignee  in  dis- 
claimer.—  If  the  assignee  has  assigned  his 
patent  in  part  and  a  joint  suit  is  brought  in 
equity  for  a  perpetual  injunction  a  disclaimer 
by  the  patentee  alone  without  the  assignee's 
pniting  in  it  will  not  entitle  the  parties  to 


the  benefit  of  the  statute.  Wyeth  r.  Stone, 
(1840)  1  Story  (U.  S.)  273,  30  Fed.  Cas.  No. 
18,107. 

Production  of  application  covered  by  dis- 
claimer.—  Where  there  is  a  disclaimer  as  to 
one  of  the  patents  sued  on,  of  matter  covered 
by  another  application  of  the  same  inventor 
which  is  in  interference  in  the  patent  office, 
such  application,  which  would  limit  with 
exactness  the  measure  of  a  disclaimer,  is  a 
proper  matter  for  the  consideration  of  the 
court  when  interpreting  the  patent,  and  if 
the  complainant,  who  presumably  can  do  so, 
does  not  furnish  a  copy  of  such  application, 
a  motion  for  a  preliminary  injunction  will 
be  denied.  National  Typographic  Co.  r.  New 
York  Typograph  Co.,  (1891)  46  Fed.  Rep. 
114. 

When  disclaimer  is  not  shown  necessary. 

—  A  contention  by  the  defendant  that  a  suit 
cannot  be  maintained  for  want  of  a  dis- 
claimer by  the  plaintiff  of  certain  claims, 
embracing  things  of  which  he  was  not  the 
first  and  original  inventor,  will  not  be  sus- 
tained where  no  proof  has  been  taken  to  show 
that  the  claims  referred  to  are  bad  for  the 
reason  suggested,  or  for  any  reason,  and  the 
case  is  not  in  a  condition  for  an  adjudica- 
tion in  respect  to  those  claims.  Stutz  v. 
Armstrong,  (1884)   20  Fed.  Rep.  843. 

Sufficient  allegation  of  making  disclaimer. 

—  An  allegation  in  a  declaration  in  an  ac- 
tion at  law  for  the  infringement  of  a  patent, 
that  disclaimers  were  duly  and  legally  ex- 
ecuted in  writing  and  accepted  by  the  com 
missioner,  is  sufficient  to  enable  the  pIniiili'T 
to  give  evidence  of  being  executed  conform 
ably  to  the  requisites  of  the  statute  without 
setting  forth  any  ingredient  to  their  due 
execution.  Van  Hook  v.  Wood,  (1845)  28 
Fed.  Cas.  No.  16,854. 

The  defense  of  unreasonable  neglect  or  delay 
to  file  a  disclaimer  of  one  of  the  claims  of 
plaintiff's  patent  cannot  be  made  in  a  suit 
in  equity  to  restrain  an  infringement  where 
the  defense  is  not  set  up  in  the  defendant's 
answer.  Burden  v.  Corning,  (1864)  2  Fish. 
Pat.  Cas.  477,  4  Fed.  Cas.  No.  2,143. 

Inference  of  delay  repelled.  —  The  granting 
of  a  patent  or  a  reissue  including  a  claim 
objected  to,  and  a  decision  of  the  Circuit 
Court  upholding  its  validity,  repel  any  in- 
ference of  unreasonable  delay  in  making  a 
di3claimer;  in  such  case  the  plaintiff  is  not 
bound  to  disclaim  until  after  a  decision  of 
the  highest  court.  Gage  v.  Herring,  (1882) 
107  U.  S.  640;  O'Reilly  v.  Morse,  (1853)  16 
How.  (U.  S.)  62;  Seymour  i'.  McCormick, 
-■     (1856)  19  How.  (U.  S.)  96. 

The  effect  of  delaying  a  disclaimer  until 
after  the  commencement  of  the  suit  goes  only 
to  the  recoverv  of  costs.  Sessions  v.  Ro- 
madka,   (1892)^145  U.  S.  29. 

Costs  where  claims  are  abandoned  by 
laches.  —  The  statute  denying  costs  in  patent 
cases,  unless  a  disclaimer  is  entered  at  the 
patent  office  before  the  comnienconjcnt  of  the 
suit,  is,  by  its  terms,  applicable  only  to  pat- 
ents in  which  the  patentee  has  in  his  spwiifi- 
cation  claimed  to  be  the  original  and  first 
inventor  of  substantial  parts  of  the  thing 
patented  of  which  he  was  not  such  inventor, 
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Where,  therefore,  the  orator  did  not  abandon 
the  new  and  expanded  claims  of  his  reissue 
on  that  ground,  but  because  of  his  laches  in 
applying  lor  the  reissue,  the  statute  does  not 
apply  and  a  decree  will  be  granted  without 
lequiring  a  disclaimer  or  denying  costs. 
Mundy  v.  Lidgerwood  Mfg.  Co.,  (1884)  20 
Fed.  Rep.  191. 

Costs  where  disclaimer  was  not  necessary. 
—  Where  the  question  presented  for  decision 
was  whether,  notwithstanding  a  disclaimer 
of  one  of  the  divisions  of  a  reissued  patent, 
the  other  divisions  of  the  reissue  should  be 
sustained,  the  statute  as  to  costs  after  a 
disclaimer  has  no  application  to  the  suit. 
Elastic  Fabrics  Co.  v.  Smith,  (1879)  100  U. 
y.  110. 

Where  there  is  nothing  to  show  that  any 
claims  in  the  patent  needed  to  be  disclaimed 


under  the  statutory  provisions,  and  the  court 
had  not  been  asked  to  pass  on  any  claims 
except  the  first  one,  to  which  the  iasaes  wat 
limited,  it  is  not  the  duty  of  the  court  to 
withhold  the  complainant's  costs  beeanae  the 
complainant  had  not  entered  a  disclaimer. 
Gamewell  Fire-Alarm  Tel.  Co.  v.  Municipal 
Signal  Co.,  (C.  C.  A.  189C)  77  Fed.  Bep. 
490. 

Claims  not  in  issue.  —  This  statute,  dec^ar> 
ing  that  if  a  patentee  has  claimed  too  mueb 
in  any  part  of  his  patent  he  shall  not  recover 
costs,  does  not  mean  that  claims  not  in  issoe 
should  be  contested  for  the  mere  purpose  of 
settling  the  costs.  More  expense  might  be 
incurred  in  such  a  mode  of  trial  than  d^ 
pended  upon  the  main  issue.  American  Bell 
Telephone  Co.  v.  Spencer,  (1881)  8  Fed.  Rep. 
509. 


[YI.  Besigv  Patevts.] 

Sec.  4929.  [Patents  for  designs  authorized.]  Any  person  who  has  in- 
vented any  new,  original,  and  ornamental  design  for  an  article  of  manufacture, 
not  known  or  used  by  others  in  this  country  before  his  invention  thereof,  and 
not  patented  or  described  in  any  printed  publication  in  this  or  any  foreign 
country  before  his  invention  thereof,  or  more  than  two  years  prior  to  his  apph*- 
cation,  and  not  in  public  use  or  on  sale  in  this  country  for  more  than  two  years 
prior  to  his  application,  unless  the  same  is  proved  to  have  been  abandoned, 
may,  upon  payment  of  the  fees  required  by  law  and  other  due  proceedings  had, 
the  same  as  in  cases  of  inventions  or  discoveries  covered  by  section  forty-eight 
hundred  and  eighty-six,  obtain  a  patent  therefor.      [iZ.  S.] 


This  section  was  amended  to  read  as  above 
by  the  Act  of  May  9,  1902,  ch.  783,  32  Stat. 
L.  193.  The  section  was  originally  as  fol- 
lows: 

"  Sec.  4929.  Any  person  who,  by  his  own 
industry,  genius,  efforts,  and  expense,  has 
invented  and  produced  any  new  and  orifrinal 
design  for  a  manufacture,  bust,  statue,  alto- 
relievo,  or  bas-relief;  any  new  and  original 
design  for  the  printing  of  woolen,  silk,  cot- 
ton, or  other  fabrics;  any  new  and  original 
impression,  ornament,  patent,  print,  or  pic- 
ture to  be  printed,  painted,  cast,  or  other- 
wise placed  on  or  worked  into  any  article  of 
manufacture;  or  any  new,  useful,  and  orig- 
inal shai>e  or  configuration  of  any  article  of 
manufacture,  the  same  not  having  been 
known  or  used  bv  others  before  his  invention 
or  production  thereof,  or  patented  or  de- 
scribed in  any  printed  publication,  may,  upon 
payment  of  the  fee  prescribed,  and  other  due 
proceed  in  tys  had  the  same  as  in  cases  of  in- 
ventions or  discoveries,  obtain  a  patent  there- 
for." Act  of  July  8,  1870,  ch.  230,  16  Stat. 
L.  209. 

Intent  of  section.  —  The  intention  of  Con- 
gress by  the  Acts  granting  design  patents 
was  to  encourage  the  decorative  arts.  Utility 
is  not  contemplated,  but  appearance.  Gor- 
ham  Mfg.  Co.  v.  White,  (1871)  14  Wall.  (U. 


S.)  611;  Westinghouse  Electric,  etc.,  Co.  r. 
Triumph  Electric  Co.,  (C.  C.  A.  1899)  97 
Fed.  Rep.  99. 

Classes  distinguished.  —  The  first  three  of 
these  classes  plainly  refer  to  ornament  or  to 
ornament  and  utility,  and  the  last  to  neir 
shapes  or  forms  of  manufactured  articles. 
Smith  t7.  Whitman  Saddle  Co.,  (1893)  148 
U.  S.  674;  Westinghouse  Electric,  etc..  Co.  p. 
Triumph  Electric  Co.,  (C.  C.  A.  1899)  97 
Fed.  Rep.  99. 

The  term  **  useful "  was  inserted  merely  out 
of  abundant  caution  to  indicate  that  thingi 
which  w^ere  vicious  and  had  a  tendency  to 
corrupt,  and  in  this  sense  were  not  useful, 
were  not  to  be  covered  by  the  statute.  West- 
inghouse Electric,  etc.,  Co.  r.  Triumph  Elec- 
tric Co.,   (C.  C.  A.  1899)  97  Fed.  Rep.  99. 

Necessity  of  invention.  —  The  exercise  of 
the  inventive  faculty  is  just  as  essential  to 
the  validity  of  a  design  patent  as  it  is  to  the 
validity  of  a  patent  for  any  kind  of  mechani- 
cal device.  Smith  t\  Whitman  Saddle  Co., 
(1893)  1^8  U.  R.  674;  Hammond  t?.  Stockton 
Combined  Harvester,  etc..  Works,  (C.  C.  A. 
1896)  70  Fed.  Rep.  716;  Mvers  v.  Stcrnheim, 
(C.  C.  A.  1899)  97  Fed.  Rejp.  625. 

It  is  essential  to  the  validitv  of  «  design 
patent  that  originality  and  the  exercise  of 
the  inventive  faculty  are  displayed.    Colleih 

600  Volume  V. 


B.8.Me.40dd. 


PA  TENTS. 


Baiign  Patents. 


dcr  V.  Griffith,  (1873)  11  Blatchf.  (U.  S.) 
212,  6  Fed.  Cas.  No.  3,000 ;  Pelouze  Scale,  etc., 
Co.  r.  American  Cutlery  Co.,  (C.  C.  A.  1900) 
102  Fed.  Rep.  916;  Gary  Mfg.  Co.  v.  Neal, 
(C.  C.  A.  1899)  98  Fed.  Rep.  617;  Krick  v. 
Jansen,  (1894)  59  Fed.  Rep.  364;  Eagle 
Pencil    Co.    v.    American    Lead    Pencil    Co., 

(1892)  53  Fed.  Rep.  388;  Osborn  v.  Judd; 
(1886)  29  Fed.  Rep.  96;  Matter  of  Niedring- 
haus,  (1875)  2  MacArthur  (D.  C.)  149. 

Sufficiency  of  invention.  —  The  fact  that  a 
designed  patent  produces  a  new  and  pleas- 
ing design,  by  which  the  value  of  the  object 
to  which  it  is  to  be  applied  is  increased, 
is  sufficient  to  satisfy  the  requirement  of 
invention    and   novelty.      Smith   v.   Stewart, 

(1893)  55  Fed.  Rep.  481;  Untermeyer  v. 
irreund,  (1889)   37  Fed.  Rep.  342. 

In  the  following  cases  the  designs  con- 
sidered were  held  to  involve  invention: 
Caldwell  v.  Powell,  (C.  C.  A.  1896)  73  Fed. 
Rep.  488;  Stewart  t7.  Smith,  (C.  C.  A.  1893) 
68   Fed.    Rep.    580;    Anderson     v.     Monroe, 

(1893)  55  Fed.  Rep.  396;  Anderson  v.  Saint, 
(1891)  46  Fed.  Rep.  760;  Eclipse  Mfg.  Go. 
r.  Adkins,  (1890)  44  Fed.  Rep.  280. 

An  appearance  or  color,  beautiful  in  itself, 
resulting  from  the  common  efforts  of  those 
ordinarily  skilled  in  a  particular  art,  as  in 
the  case  of  workers  in  enamel,  is  not  a  sub- 
ject for  a  design  patent.  Matter  of  Nied- 
rin^aus,  (1875)  2  MacArthur  (C.  C.) 
149. 

Mechanical  skill.  —  It  is  not  sufficient  to 
support  a  design  patent  that  mere  mechani- 
cal skill  is  shown.  Northrup  v.  Adams, 
(1877)  2  B.  &  A.  Pat  Cas.  567,  18  Fed. 
Cas.  No.   10,328. 

Novelty.  — The  design  must  be  new  and 
original,  and  not  a  copy  or  any  imitation. 
Foster  v.  Crossin,    (1890)    44  Fed.  Rep.  62. 

There  is  no  novelty  in  a  transfer  of  a 
design  to  a  new  article  of  substance.  Ca- 
hoone  Bamet  Mfg.  Co.  v.  Rubber,  etc..  Har- 
ness Co.,  (1891)  45  Fed.  Rep.  582;  New 
York  Belting,  etc.,  Co.  r.  New  Jersey  Car 
Spring,  etc.,  Co.,    (1887)    30  Fed.  Rep.  785. 

The  amount  of  novelty  in  a  design  pat- 
ent is  immaterial,  if  the  design  differs  from 
those  theretofore  in  existence  sufficiently  to 
appear  different  to  ordinary  observers.  Red- 
way  V.  Ohio  Stove  Co.,  (1889)  38  Fed.  Rep. 
682;  Kraus  t?.  Fitzpatrick,  (1888)  34  Fed. 
Rep.  39. 

A  harmonious  design  impressing  the  eye 
differently  from  anything  preceding  it,  is 
sufficient  novelty  for  the  issuance  of  a  de- 
si^    patent.      Britton    v.    White    Mfg.    Co., 

(1894)  61  Fed.  Rep.  93;  Stewart  v.  Smith, 
(C.  C.  A.  1893)  58  Fed.  Rep.  580;  Unter- 
meyer V,  Freund,  (C.  G.  A.  1893)  58  Fed. 
Kep.  205;  Smith  v.  Stewart,  (1893)  55  Fed. 
^^ep.  481;  Anderson  V.  Monroe,  (1893)  55 
M.  Rep.  396;  Streat  v.  Simpson,  (1893) 
•"»'^  Ved.  Rep.  358;  Paine  v.  Snowden,  (C.  C. 
A.  1892)  50  Fed.  Rep.  776;  New  York  Belt- 
in2  etc.,  Co.  V.  New  Jersev  Car-Spring  Co., 
(1891)  48  Fed.  Rep.  556;  Anderson  v.  Saint. 
(1891)  46  Fed.  Rep.  760;  Steams  v.  Beard, 
(1891)  46  Fed.  Rep.  193;  Cond€  v.  Valken- 
wgh,  (1889)  39  Fed.  Rep.  788;  Whitman 
Saddle  Co.  r.  Smith.  (1889)  38  Fed.  Rep. 
414;  Eclipse  Mfg.  Go.  v.  Adkins,   (1888)   36 
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Fed.  Rep.  554;  Meers  v,  Kelley,    (1887)    31   ' 
Fed.    Rep.    153;    Foster   v.    Crossin,    (1886) 
23    Fed.    Rep.    400;     CoUender    v.    Griffith, 
(1873)   11  Blatchf.   (U.  S.)   212,  6  Fed.  Gas. 
No.  3,000. 

Test  of  novelty.  —  The  impression  which 
the  design  makes  upon  the  eye  and  not  the 
manner  of  its  production  is  the  test  of  its 
novelty.  Braddock  Glass  Co.  v,  Macbeth, 
(C.  C.  A.  1894)  64  Fed.  Rep.  118;  New  York 
Belting,  etc.,  Co.  v.  New  Jersey  Car  Spring, 
etc.,  Co.,   (1890)    137  U.  S.  445. 

Utility.  —  A  design  patent  is  for  the  ap- 
pearance and  shape  of  an  article  and  not  for 
its  utility.  Gorham  Mfg.  Co.  v.  White, 
(1871)  14  Wall.  (U.  S.)  511;  Rowe  v.  Blod- 
gctt,  etc.,  Co.,  (1900)  103  Fed.  Rep.  873; 
Pelouze  Scale,  etc.,  Co.  v,  American  Cutlery 
Co.,   (G.  C.  A.   1900)    102  Fed.  Rep.  916. 

A  picture  or  design  that  merely  pleases 
the  eye  is  a  proper  subject  for  a  patent  with- 
out regard  to  the  question  of  utility.  The- 
berath  v.  Rubber,  etc.,  Harness  Trimming 
Co.,    (1883)    15  Fed.  Rep.  246. 

Sufficient  ornamentation.  —  This  section, 
even  as  amended  by  the  Act  of  May  9,  1902, 
means  that  the  design  or  form  of  construc- 
tion for  the  article  is  to  be  such  that  it  is 
to  be  ornamental  when  offered  for  sale  in 
the  market,  if  designed  for  sale  in  the 
market,  or  ornamental  in  the  place  where 
used,  and  that  the  statute  is  satisfied  if  it 
be  ornamental  in  either  place.  Bradley  v. 
Eccles,  (1903)   122  Fed.  Rep.  871. 

Ancient  ornamentation.  —  An  ornamental 
device  anciently  and  commonly  used  may 
not  be  patented,  as  the  prior  state  of  the 
art  must  be  considered.  Soehner  v.  Favorite 
Stove,  etc.,  Co.  (G.  C.  A.  1897)  84  Fed.  Rep. 
182. 

Transfer  of  old  design.  —  A  design  pat- 
ent will  not  be  issued  for  the  mere  transfer 
of  an  old  design  from  one  object  to  another. 
Untermeyer  v.  Freund,  (C.  C.  A.  1893)  58 
Fed.  Rep.  205;  Eclipse  Mfg.  Co.  v.  Holland, 
(1894)   62  Fed.  Rep.  465. 

A  design  patent  will  not  be  issued  for  an 
old  design  applied  to  a  new  purpose.  New 
York  Belting,  etc.,  Co.  v.  New  Jersey  Car 
Spring,  etc.,  Co.,  (1890)  137  U.  S.  445; 
Cahoone  Barnet  Mfg.  Co.  v.  Rubber,  etc., 
Harness  Co.,  (1891)  45  Fed.  Rep.  582;  Fos- 
ter r.  Crossin,  (1890)  44  Fed.  Rep.  62;  Mil- 
ler V.  Young,   (1804)   33  111.  354. 

Design  for  article  in  industrial  use.  — A 
design  is  not  rendered  unpatentable,  or  placed 
without  the  statute,  for  the  reason  that  the 
article  of  manufacture  to  which  the  design 
relates  and  which  is  manufactured  according 
to  the  design,  is  an  article  of  use  in  some 
branch  of  industrv.  Bradley  v,  Eccles,  (1903) 
122   Fe'K  Rep.  87^1. 

Design  for  carpet.  —  The  design  of  a  pat- 
tern to  bo  worked  into  a  carpet  is  within  the 
statute.  Dobson  v.  Doman,  (1885)  118  U. 
S.  10. 

Similar  designs.  —  Designs  that  are  so 
nearly  alike  that  one  might  be  mistaken  for 
the  other  by  an  ordinary  observer  will  not 
be  patented  by  reason  of  differences  in  de- 
tail and  in  matters  not  essential.  Sagen- 
dorph  V.  Hucfhes,   (1809)   95  Fed.  Rep.  478. 

If    the    general    result    is    different    from 
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anything  before  known  or  used  the  design 
maT  be  patented  notwithstanding  its  simi- 
larity in  parts  to  parts  of  other  patented 
designs.  Matthews,  etc.,  Mfg.  .Co.  v,  Ameri- 
can Lamp,  etc.,  Co.,  (1900)  103  Fed.  Rep. 
634;  Untermcyer  v,  Freund,  (C.  C.  A.  18937 
68  Fed.  Rep.  205;  Ripley  v.  Elson  Glass  Co., 

(1892)  49  Fed.  Rep.  927;  Anderson  t?.  Saint, 
(1891)  46  Fed.  Rep.  760;  Whitman  Saddle 
Co.  V,  Smith,  (1889)  38  Fed.  Rep.  414; 
Perry  v.  SUrrett,  (1878)  3  B.  &  A.  Pat. 
Cas.  485,  19  Fed.  Cas.  No.  11,012. 

The  true  test  of  identity  of  design  is  same- 
ness of  appearance,  in  other  words  sameness 
of  effect  upon  the  eye;  it  is  not  necessary 
that  tiie  appearance  should  be  the  same  to 
the  eye  of  an  expert.  The  test  is  the  eye 
of  an  ordinary  observer,  the  eyes  of  men 
generally,  of  observers  of  ordinary  acute- 
ness,  bringing  to  the  examination  of  the 
article  upon  which  the  design  has  been 
placed  that  degree  of  observation  which  men 
of  ordinary  intelligence  give.  Ripley  v.  El- 
son Glass  Co.,  (1892)  49  Fed.  Rep.  927; 
Jennings  v.  Kibbe,  (1882)  10  Fed.  Rep.  669; 
Gorham  Mfg.  Co.  v.  White,  (1871)  14  Wall. 
(U.  S.)  511;  Smith  v.  Whitman  Saddle  Co., 

(1893)  148  U.  S.  674;  Redway  t?.  Ohio  Stove 
Co.,  (1889)  38  Fed.  Rep.  582. 

'  Patents  for  article  and  design.  —  Separate 
patents  may  be  issued  for  an  article  and  for 


the    design    of   the   article.      Flomerfelt  e. 
Newwitter,    (1898)   88  Fed.  Rep.  696. 

Not  for  process.  —  A  patent  under  this  t» 
tion  is  for  the  design,  which  is  the  prodnet 
of  the  invention,  and  not  for  the  process  or 
the  means  by  which  it  is  produced,  and  ha« 
less  regard  to  the  utility  of  the  prodact  this 
to  the  novelty  and  originality  of  its  ap- 
pearance. Foster  t7.  Crossin,  (1890)  44  Fed. 
Rep.   62. 

Device  for  applying  design.  —  A  device  or 
process  of  applying  a  design  to  designated 
articles  may  not  be  claimed  as  a  desigs. 
Clark  V,  Bousfleld,  (1869)  10  Wall.  (U.  S.) 
133. 

Design  patent  for  machine.  —  A  design  pat- 
ent may  not  be  issued  for  a  machine  or  a 
manufacture.  Simpson  r.  Davis,  (1882)  20 
Blatchf.  (U.  S.)  413;  Rowe  17.  Blodgett,  etc:, 
Co.,  (1900)  103  Fed.  Rep.  873;  One  r. 
Morgan  Envelope  Co.,  (1879)  4  B.  &  A 
Pat  Cas.  107,  6  Fed.  Cas.  No.  3,096. 

A  patent  for  a  manufactured  artide  can- 
not be  sustained  as  a  design  patent  Cooe 
V,  Morgan  Envelope  Co.,  ( 1879)  4  B.  &  A 
Pat  Cas.  107,  6  Fed.  Cas.  No.  3,096. 

Anticipation  by  mechanical  patent— A 
mechanical  patent  is  wholly  distinct  from  a 
design  patent  and  will  not  anticipate  it  Flo- 
merfelt V.  Newwitter,  (1898)  88  Fed.  B«p. 
606. 


Sec.  4930.  [Models  of  designs.']  The  Commissioner  may  dispense  witli 
models  of  designs  when  the  design  can  be  sufficiently  represented  by  drawings 
or  photographs.      [R.  5.] 

design  and  a  claim  for  the  entire  design. 
Britton  v.  White  Mfg.  Co.,  (1894)  61  Fed. 
Ren.  93. 

Separate  designs  in  tingle  daim.— SeTenl 
separate  and  distinct  designs  may  not  be 
claimed  in  one  claim.  Dukes  t;.  Bauerle, 
(1890)   41  Fed.  Rep.  778. 

Claiming  the  **  configuration  of  the  deii|s' 
is  the  same  thing  as  claiming  the  design  or 
the  figure  of*  the  pattern.  Dobson  v,  DoniiB, 
(1885)    118  U.  S.  10. 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
210. 

Description  by  photograph. — The  design 
is  sufficiently  represented  by  a  photograph. 
Dobson  17.  Doman,  (1885)   118  U.  S.  10. 

A  drawing  or  a  photograph  is  sufficient 
to  claim  a  design  and  it  is  not  necessary 
that  a  verbal  description  be  given.  Dobson 
v.  Doman,   (1886)    118  U.  S.  10. 

The  same  application  may  include  separate 
claims  for  the  distinct  parts  of  the  same 


Sec.  4931.  [Duration  of  patents  for  designs.]  Patents  for  designs  may  be 
granted  for  the  term  of  three  years  and  six  months,  or  for  seven  years,  or  for 
fourteen  years,  as  the  applicant  may,  in  his  application,  elect      [R.  8 J] 

Act  of  July  8,  1870,  ch.  230,  16  SUt.  L.  210. 


Sec.  4932.  [Extension  of  patents  for  designs.]  Patentees  of  designs 
issued  prior  to  the  second  day  of  March,  eighteen  hundred  and  sixty-one,  shall 
he  entitled  to  extension  of  their  respective  patents  for  the  term  of  seven  years, 
in  the  same  manner  and  under  the  same  restrictions  as  are  provided  for  the 
extension  of  patents  for  inventions  or  discoveries,  issued  prior  to  the  second  day 
of  March,  eighteen  hundred  and  sixty-one.      [R.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  SUt.  L.  210. 


Sec.  4933.  [Patents  for  designs  subject  to  general  rules  of  patent  hw.] 
AH  the  regulations  and  provisions  which  apply  to  ohtaining  or  protectufg 
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patents  for  inventions  or  discoveries  not  inconsistent  with  liie  provisions  of  this 
Title,  shall  apply  to  patents  for  designs.      [JB.  8.'] 

Act  of  July  8, 1870,  ch.  230,  16  Stat.  L.  210.  ventions  or  discoveries  not  inconsistent  with 

Application    of    other    sections.  —  Begula-  the  existing  patent  act,  apply  to  patents  for 

tions   and  provisions  applicable  to  the  ob-  designs   without    modification   or   variation. 

tatit^ipg  and  prohibition  of  patents  for  in-  Miller  v.  Smith,  (1880)  5  Fed.  Rep.  359. 


An  act  to  amend  the  law  relating  to  patents,  trade-marks,  and  copyright 
[Act  ot  Feb.  4,  1887,  ch.  lOS,  24  Stat.  L.  387.} 

[Sec.  1.]  [Unauthorized  use  of  patented  design  —  penalty  and  ItdbilUy  — 
9uits.']  That  hereafter,  during  the  term  of  letters  patent  for  a  design,  it  shall 
be  unlawful  for  any  person  other  than  the  owner  of  said  letters  patent,  without 
the  license  of  such  owner,  to  apply  the  design  secured  by  such  letters  patent, 
or  any  colorable  imitation  thereof,  to  any  article  of  manufacture  for  the  pur- 
pose of  sale,  or  to  sell  or  expose  for  sale  any  article  of  manufacture  to  which 
such  design  or  colorable  imitation  shall,  without  the  license  of  the  owner,  have 
been  applied,  knowing  that  the  same  has  been  so  applied.  Any  person  vio- 
lating the  provisions,  or  either  of  them,  of  this  section,  shall  be  liable  in  the 
amount  of  two  hundred  and  fifty  dollars ;  and  in  case  the  total  profit  made  by 
him  from  the  manufacture  or  sale,  as  aforesaid,  of  the  article  or  articles  to 
which  the  design,  or  colorable  imitation  thereof,  has  been  applied,  exceeds  the 
sum  of  two  hundred  and  fifty  dollars,  he  shall  be  further  liable  for  the  excess 
of  such  profit  over  and  above  the  sum  of  two  hundred  and  fifty  dollars.  And 
the  full  amount  of  such  liability  may  be  recovered  by  the  owner  of  the  letters 
patent,  to  his  own  use,  in  any  circuit  court  of  the  United  States  having  juris- 
diction of  the  parties,  either  by  action  at  law  or  upon  a  bill  in  equity  for  an 
injunction  to  restrain  such  infringement.      \2Jf  Stat.  L.  S87.] 

Conatitutionality.  —  This  Act  is  not  uncon-  152  U.  S.  244;  Coupe  v.  Royer,   (1895)   155 

stitutional.     Unterraeyer  v.  Freund,    (C.  C.  U.  S.  565;  Lowell  Mfg.  Co.  v.  Hogg,   (1895) 

A.  1893)   58  Fed.  Rep.  206,  affirming  (1892)  70  Fed.  Rep.  787. 

50  Fed.  Rep.  77.  Nature  of  liability.  —  The  liability  imposed 

Necessity  of  knowledge.  —  This  statute,  ac-  by  this  Act  is  a  statutory  penalty  in  the 

cording  to  its   clear   intent  and   effect,   re-  nature  of  damages  and  not  a  profit  liqui- 
qnires    that,    in    order    to    charge    either   a  "    dated.    Monroe  v.  Anderson,  (C.  C.  A.  1893) 

manufacturer  or  a  seller  of  articles  to  which  58  Fed.  Rep.  398. 

has  been  applied  a  patented  design  or  any  Liability  of  vendor.  —  A  vendor  acting  in 

colorable   imitation    thereof,   he   must   have  good  faith  and  selling  in  entire  ignorance  of 

been  *'  knowing  that  the  same  has  been  so  any  infringement  perpetrated  by  the  manu- 

applied,"    which    is    equivalent    to    saying,  facturer,  is  not  subject  to  the  penalty  im- 

''with  a  knowledge  of  tne  patent,  and  of  his  posed  by  this  Act.     Gimbel  v.  Hogg,   (C.  C. 

infringement."     Dunlap  v.  Schofield,   (1894)  A.   1899*)    97  Fed.  Rep.  7 91, ^  reversing  Hogg 

152  U.  S.  244,  affirming  (1890)  42  Fed.  Rep.  t;.  Gimbel,    (1899)    94  Fed.  Rep.  518. 

323;  Fuller  V.  Field,  (C.  C.  A.  1897)  82  Fed.  For  the  infliction  of  the  penalty  the  statute 

Rep.  813.  contemplates  and  requires  knowledge  by  the 

It  was  not  the  intention  of  Congress  to  seller  of  the  unauthorized  use  of  the  design 

impose  such  a  penalty  for  an  inadvertent  and  by  the  manufacturer.    Such  knowledge  is  not 

ignorant  invasion  of  another's  right.    Fuller  to  be  imputed  to  the  seller  from  the  "  notice 

V.  Field,   (C.  C.  A.  1897)   82  Fed.  Rep.  813.  to  the  public"  by  the  marking  required  of 

Necessity  of  marking  "  patented."  —  Pen-  the  patentee  by  section  4900,  R.  S.  Gimbel 
ulty  may  not  be  recovered  where  the  re-  i\  Hogg,  (C.  C.  A.  1899)  97  Fed.  Rep.  791. 
qjuirements  of  R.  S.  sec.  4900,  with  respect  More  than  one  penalty.  —  For  an  infringe- 
to  notice  to  the  public,  have  not  been  com-  ment  of  a  design  patented  under  three  claims 
?lied  with.  Monroe  t;.  Anderson,  (C.  C.  A.  where  the  transaction  consists  oif  one  order 
893)  68  Fed.  Rep.  398.  and  sale,  but  one  penalty  can  be  inflicted. 
,  Allegation  of  marking  «*  patented."  —  To  Gimbel  v.  Hogg,  (C.  C.  A.  1899)  97  Fed.  Rep. 
lecover  the  penalties,  damages,  and  for  an  791,  reverfiing  Hogg  v.  Gimbel,  (1899)  94 
ftcoounting  of  profits  under  this  Act  it   is  Fed.  Rep.  518. 


to  allege  that  the  articles  infringed  Where   a   manufacturer   after   having   re- 

were  marked  "  Patented "  in  accordance  with       ceived    notice    of    a    patent    completes    the 
B.  S.  sec  4900.    Dunlap  v.  Schofield,  (1894)       manufacture  of  a  lot  of  infringing  articles 
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and  makes  a  delivery  to  one  purchaser  and 
then  gives  orders  to  stop  further  production 
he  is  liable  to  one  penaltv.  Lowell  Mfg.  Co. 
V.  Whittall,   (1895)  71  Fed.  Kep.  515. 

Computation  of  profits.  —  The  rule  declared 
by  Congress  for  the  computation  of  profits 
is  the  total  profit  from  the  manufacture  or 
sale*  of  the  article  to  which  the  design  was 
applied,  as  distinguished  from  the  pre-exist- 
ing rule  of  the  profits  which  could  be  proved 
to  be  attributable  to  the  design.    Untermeyei 


V.  Freund,  (C.  C.  A.  1893)  58  Fed.  Rep.  205, 
affirming  (1892)  50  Fed.  Rep.  79. 

Measure  of  profits.  —  Where  the  plaintiff 
has  shown  no  measure  of  profits  due  to  the 
design  alone,  he  may  recover  the  two  himdre>l 
and  fifty  dollars  provided  by  the  statute. 
The  statute  seems  to  give  this  amount  as  a 
measure  of  profits  in  cases  where  a  le«^ 
amount  only  can  be  proved  and  not  as  a 
penaltv  above  the  actual  profits.  Piiil  r. 
Smith,*^  (1890)   42  Fed.  Rep.  410. 


Sec.  2.  \_Remedy  by  existing  lam.l  That  nothing  in  this  act  contained 
shall  prevent,  lessen,  impeach,  or  avoid  any  remedy  at  law  or  in  equity  which 
any  owner  of  letters  patent  for  a  design,  aggrieved  by  the  infringement  of  the 
same,  might  have  had  if  this  act  had  not  been  passed ;  but  such  owner  shall  not 
twice  recover  the  profit  made  from  the  infringement.      [24  Stat.  L.  S88.] 


[vn.  rBB8.] 

Sec.  4934.  [Fees  in  obtaining  patents ^  etc.]  The  following  shall  be  the 
rates  for  patent-fees : 

On  filing  each  original  application  for  a  patent,  except  in  design  cases,  fif- 
teen dollars. 

On  issuing  each  original  patent,  except  in  design  cases,  twenty  dollars. 

In  design  cases:  For  three  years  and  six  months,  ten  dollars;  for  seven 
years,  fifteen  dollars;  for  fourteen  years,  thirty  dollars. 

On  filing  each  caveat,  ten  dollars. 

On  every  application  for  the  re-issue  of  a  patent,  thirty  dollars. 

On  filing  each  disclaimer,  ten  dollars. 

On  every  application  for  the  extension  of  a  patent,  fifty  dollars. 

On  the  granting  of  every  extension  of  a  patent,  fifty  dollars. 

On  an  appeal  for  the  first  time  from  the  primary  examiners  to  the 
examiners-in-chief,  ten  dollars. 

On  every  appeal  from  the  examiners-in-chief  to  the  Commissioner,  twenty 
dollars. 

For  certified  copies  of  patents  and  other  papers,  including  certified  printed 
copies,  ten  cents  per  hundred  words. 

For  recording  every  assignment,  agreement^  power  of  attorney,  or  other 
paper,  of  three  hundred  words  or  under,  one  dollar;  of  over  three  hundred 
and  under  one  thousand  words,  two  dollars ;  of  over  one  thousand  words,  three 
dollars. 

For  copies  of  drawings,  the  reasonable  cost  of  making  them.      [R.  S.] 


Act  of  July  8,  1870,  ch.  230,  16  Stat.  L. 
209,  210;  Act  of  March  24,  1871,  ch.  5,  17 
Stat.  L.  3. 

Effect  of  nonpajnnent.  —  A  patent  is  not 
vondered  void  by  the  failure  to  ])ay  the  fees 
required.  Crompton  v.  Belknap  Mills,  (1809) 
:j  Fish.  Pat.  Cas.  536,  30  Fed.  Cas.  No.  18.285. 

Collateral  attack  for  failure  to  pay  fees.  — 
A  patent  is  not  open  to  collateral  attack  by 
reason  of  failure  to  pay  the  required  fees 
within  the  time  prescribed.  Lamprey  Boiler 
Furnace    Mouth    Protector    Co.    t\    Economy 


Feed  Water  Heater  Co.,  (1894)  62  Fed.  Rep. 
590. 

Final  fee  —  when  paid.  —  Under  the  provi- 
sions of  R.  S.  4897  the  final  fee  may  be  paid 
within  six  months  after  the  allowance  of  the 
application.  This  means  six  calendar  montlis. 
Kconomy  Feed  Water-Heater  Co.  v,  l-*"JP"y 
Boiler  Furnace-Mouth  Protector  Co.,  (C.  C. 
A.   1895)    65  Fed.  Rep.  1000. 

Constructive  notice  by  recording.— Al- 
though this  section  prescribes  fees  for  re- 
cording "  every  assignment,  agreement,  power 
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of  attorney,  or  other  paper/'  it  does  not  fol-  ord   of    an    instrument    is    not    constructive 

low   that  the   record  of  every   paper  which  notice  to  a  subsequent  purchaser  unless  the 

may  happen  to  be  recorded  is  to  be  taken  as  statute    requires   the    instrument    to   be   re- 

cxinstructive  notice  of  its  contents  to  every  corded.     Wright  V.   Randel,    (1881)    8   Fed. 

person  subsequently  dealing  with  a  party  to  Rep.  591. 
it  in  respect  to  its  subject-matter.    The  rec- 

SeC.  4935.  [Mode  of  payment,']  Patent-fees  may  be  paid  to  the  Cora- 
missioner  of  Patents,  or  to  the  Treasurer  or  any  of  the  assistant  treasurers  of 
the  United  States,  or  to  any  of  the  designated  depositaries,  national  banks,  or 
receivers  of  public  money,  designated  by  the  Secretary  of  the  Treasury  for  that 
purpose;  and  such  officer  shall  give  the  depositor  a  receipt  or  certificate  of 
deposit  therefor.  All  money  received  at  the  Patent-Office,  for  any  purpose,  or 
from  any  source  whatever,  shall  be  paid  into  the  Treasury  as  received,  without 
any  deduction  whatever.      \_R.  8.] 

Act  of  July  8,  1870,  ch.  230,  16  Stat.  L.  209. 

Sec.  4936.  IRefunding,]  The  Treasurer  of  the  United  States  is  au- 
thorized to  pay  back  any  sum  or  sums  of  money  to  any  person  who  has  through 
mistake  paid  the  same  into  the  Treasury,  or  to  any  receiver  or  depositary,  to 
the  credit  of  the  Treasury,  as  for  fees  accruing  at  the  Patent-Office,  upon  a 
certificate  thereof  being  made  to  the  Treasurer  by  the  Conmiissioner  of 
Patents.      [B.  S.] 

Act  of  July  8,  1870,  ch.  230,  16  SUt.  L.  200. 


PAY,  PAY  CORPS,  PAY  DEPARTMENT, 

AND  PAYMASTERS. 

See    J\rAVV;    WAR    DEPARTMENT  AND   MILITARY   ESTABLISH- 
MENT. 


PENALTIES. 

See  FINES,  PENALTIES,  AND  FORFEITURES,  vol.  3,  p.  94. 


PENITENTIARIES. 

See  PRISONS  AND  PRISONERS. 
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B.  S.    470.   Commissioner  of  Pensions^  612.' 

471.  Duties  of  the  Commissioner^  612. 

472.  Deputy  Commissioner y  613. 
Act  of  Aug,  Sj  ^^^^i  ch.  jSq.  613. 

Sec.  I.  Duties  of  Deputy  Commissioners y  613. 
B.  8.    473.  Person  to  Sign  Bounty-land  WarrantSy  613. 

474.  Investigation  of  Attempts  at  Fraudy  614. 
Act  of  March  75-,  i8g8^  ch.  68y  614. 

Reduction  of  Force  in  Pension  Office — Preference  to  ff^crdlj  Dih 
charged  Soldiers,  etc,  614. 
B.  S.  4692.    Who  May  Have  PensionSy  614. 

4693.   Classes  Enumerated,  615. 
Act  of  yune  27,  iSgo,  ch.  634,  616. 

Sec,  7.  {^Dependent  Parents  —  Eindence  Required —  Beginning  and  ConHwum «/ 
Pensions,     See  infra,  p.  633),  616. 
2,  Disability  Pensions  to  Soldiers  and  Sailors  of  Civil  Wat,  6r7. 
J.  (Pensions  to  Dependent  Widows  or  to  Minor  or  Helpless  ChUdrn,  See 

infra,  p.  630),  618. 
4.  Fees  of  Attorneys  for  Prosecuting  Claims^  and  How  Paid ^  Penalty  ftf 
Illegal  Fees  or  Withholding  Pensiony  6i8. 
Act  of  March  6,  18^6,  ch,  ^,618. 

Pension  to  Date  from  First  Applicationy  618. 
Res.  No.  42,  of  yuly  i,  1902,  618. 

Sec,  I.  Construction  of  Disability  Pension  Act  of  ^une  27,  l8f^y  ch.  634, 61S. 
2,  Effect  of  Final  Honorable  Discharge y  619. 
Act  of  March  j,  i88Sy  ch.  340,  619. 

Applicants  for  Pensions  Presumed  Not  to  Be  Disabled  on  Entering  Servui, 

619. 
B  S.  4694.  Pension  for  Wounds  Received  or  Diseases  Contracted  Only  in  Untoj 

Dutyy  etc.,  619. 
4695.  Rates  of  Pension  for  Total  Disability y  620. 
Act  of  yune  18,  1878,  ch.  268,  620. 

Lieutenant-Commanders  Pension,  620. 
B.  8.  4696.  Pension  According  to  Rank,  620. 

4697.  Pensions  for  Permanent  Specific  Disability  Prior  to  yum  #,  l^^^  ^"■ 

4698.  Pensions  for  Permanent  Specific  Disabilities  After  yune  ^  i^h  6*^' 
Act  of  yune  i8y  1874,  ch.  2g8,  622. 

Sec.  /.  Increase  of  Pension  for  Total  HelplessmsSy  622. 
2.   When  Act  Takes  Effecty  623. 
Act  of  yune  16,  1880,  ch.  236,  623. 

Sec.  I,  Increase  of  Pension  for  Total  Helplessness y  623. 
2.  Date  from  Which  Increase  Takes  Effecty  624. 
Act  of  Feb.  28,  1877,  ch.  73,  624. 

Pensions  for  Loss  of  One  Hand  and  One  Footy  etCy  6241 
Act  of  yune  17, 1878,  ch.  261,  624. 
Preamble,  624. 

Pension  for  Loss  of  Both  Hands y  Feet,  or  EyeSy  624. 
Act  of  March  J,  187^,  ch.  200,  624. 

Pension  on  Account  of  Total  BlindrusSy  624. 
Act  of  March  3,  1883,  ch.  pi,  625.  ^^ 

Pension  for  Loss  of  Hand,  Footy  Arm^  or  Legy  or  in  Case  of  t^^ 
to  Perform  Manual  Labor y  625. 
Act  of  Aug.  4,  1886,  ch.  8gg,  625. 

Increase  of  Pension  for  Loss  of  Hand^  Foot^  Arm,  or  Leg.  625* 
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Act  of  yuly  14^  i8g2^  ch.  i6py  626. 

Pension  for  Disability  Requiring  Frequent  and  Periodical  Attendance^  626. 
Act  of  Aug.  27^  1888,  ck.  pij,  626. 

Increase  of  Pension  for  Deafness^  626. 
Act  of  Feb.  12^  J88g,  ch.  132^  626. 

Increase  of  Pension  for  Loss  of  Both  Hands ^  626. 
Act  of  March  4^  i8go^  ch.  25*,  627. 

Increase  of  Pension  for  TotcU  Helplessness^  627. 
B.  S.  4698^.  Increase  of  Pensions^  627. 

4699.  Pensions  for  Disability  Not  Otherwise  Provided  For ^  627. 

4700.  Absentees^  627. 

4701.  Period  of  Service^  How  Construedy  628. 
Act  of  March  ij,  i8g6,  ch.  $4,  628. 

Soldier's  Death  Presumed  After  Seven  Years'  Unexplained  Absence^  628. 
E.  S.  4702.  Pensions  to  IVidows  or  to  Children  under  Sixteen  YearSy  etc.y  628. 

4703.   Increased  Pension  to  Widows ^  etc.^  629. 
Act  of  March  /p,  i886y  ch.  22^  630. 

Sec.  /.  Increased  Pensions  to  Widows^  Minor  Childreny  and  Dependent  Relatives^ 
630. 
2.  Claim  Agents  Not  to  Receive  Compensation^  630. 
Act  of  yune  ^7,  i8gOy  ch.  634,  630. 

Sec.  3.  Pensions  to  Dependent  Widows  or  to  Minor  or  Helpless  Childreny  630. 
B.  S.  4704.    What  Children  Deemed  Legitimate y  631. 

4705.    Widows  of  Colored  and  Indian  Soldiers y  etc.y  631. 
Act  of  Aug.  7,  i882y  ch.  438y  631. 

Sec.  2.  Marriages y  How  Proved — Adulterous  Cohabitation  of  Widow y  631. 
B.  S.  4706.  Abandonment y  etc.y  by  Widow ^  632. 

4707.  Succession  of  Dependent  Relatives y  632. 
^^^  ^f  y»«^  ^7^  ^^pOy  ch.  634y  633. 

Sec.  /.  Dependent  Parents  —  Evidence  Required — Beginning  and  Continuance 
of  Pensions y  63;^. 
B.  S.  4708.  Remarriage  of  Widow  or  Dependent  Mother  or  Dependent  Sister — Sub- 
sequent Widowhood — Helpless  Childy  634. 
Act  of  March  j,  igoiy  ch.  86j,  635. 

Sec.  I.  Amends  R.  S.  sec.  47o8y  635. 
2.  No  Fee  Allowed^  635. 
B.  8.  4709-  {Commencement  of  Pensions  After  March  ^,  1861  —  Repealed)y  635. 
Act  of  March  jy  /<P7p,  ch.  J8jy  635. 

Sec.  2.  Arrears  of  Pension  Granted  for  Causes  Originating  Since  March  4^  1861  — 
Limitation^  635. 
B.  8.  4710.    When  Pension  Deemed  to  Have  Accruedy  636. 
Act  of  yune  7,  i888y  ch.  36^,  636. 

Widow's  Pension  to  Date  from  Death  of  Husbandy  6^6, 
B.  8.  47x1*  Arrears  of  Pension y  637. 

4712.  Provisions  of  Pension  Laws  Extendedy  etc.y  637. 
Act  of  yune  p,  i880y  ch.  i66y  637. 

Pensions  Allowed  Prior  to  yuly  25,  1866,  Not  to  Be  Reduced  by  Subse- 
quent Acts —  To  Be  Restored  if  Already  Reducedy  637. 
B.  8.  4713-   Commencement  of  Pensions  for  Prior  WarSy  637. 
Act  o/yan.  -25-,  1879,  ^^-  ^J»  638. 

Sec.  I.  Commencement  of  Pensions  for  Deathy  Wounds,  etc.y  in  War  of  Rebelliony 

638. 

2.  Regulations  for  Payment  of  Arrears y  638. 

3.  Repeals  R.  S.  sec,  47i7y  639. 

4.  {Fees  of  Claim  Agents.     See  infray  p.  688,  639. 

5.  Repealy  639. 

Act  of  March  j,  iSj^y  ch.  187 y  639. 

Sec.  I.  Rate  of  Arrears  of  Invalid  Pensions  —  Disability  Occurring  After  Ces- 
sation  of  HostilitieSy  639. 
Act  of  yuly  13.  1892,  ch.  161,  639. 

Balance  of  Appropriation  for  Arrears  of  Pension  Covered  into  Treasury^ 

639- 
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B.  S.  4714*   Declaration  of  Claimants^  639. 
Act  of  yuly  7,  18^^  ch.  646^  640. 

Oaths  in  Pension^  Bounty^  and  Pay  Cases;  Before  IVhom  Taken -^Certh 
f  cation^  640. 
Pes.  No,  4J,  of  Sept.  i,  i8go,  640. 

Certification  of  Official  Character^  etc,^  of  Officers  Before  Whm  Deck- 
rations  y  etCy  Are  Verified^  640. 
Act  of  yuly  26,  18^2,  ch,  2JJ,  641. 

Sec.  I.  Declarations  of  Claimants^  Before  Whom  Made  —  Certificate  of  Officiid 
Character y  641. 
2,  Declarations  in  Foreign  Countries — Of  Indians^  641. 
J.  Defective  Declarations  Already  Filed^  How  Cured^  641. 
4.  Repeal y  641. 
K.  S.  47I5*   Only  One  Pension  at  a  Time^  641. 

4710.  Loyalty y  642. 
Act  of  March  j,  i8yy,  ch.  I20y  as  amended  by  Act  of  Aug.  7,  i8g2y  ch,  J5/»  642. 

Persons  Aiding  Rebellion  Aftenvards  Disabled  in  United  States  Army  or 
Navy y  6^2. 
Act  of  April  i8y  igoOy  ch,  244y  643. 

R,  S.  sec.  4716  Inapplicable  to  Dependent  Parents  of  Soldiers^  eU.^  w 
War  with  Spainy  643. 
E.  S.  4717.   {Claims  to  Be  Prosecuted  Within  What  Time  —  Repealed^  643. 

47I0.  \Accrued  Pensions  —  Repealed^  643. 
Act  of  March  2,  7cPp5,  ch,  7pj,  643. 

Accrued  Pensions  —  Payment  —  Not  Assets  of  Estate y  643. 
Act  of  yune  28y  i902y  ch.  ijoiy  646. 

Investigation  of  Burial  Expenses  —  Use  of  Accrued  Pensioriy  646. 
B.  S.  4719.    Unclaimed  PensionSy  646. 

4720.  Pensions  under  Special  Acts  of  CongresSy  646. 
Act  of  yune  dy  i8/4y  ch,  2ipy  646. 

Pensioners  under  Special  Acts  to  Have  Benefits  of  General  Law^  646 
Act  of  yuly  2Sy  i882y  ch.  j^p,  647. 

Sec,  5.  Pension  Not  to  Be  Drawn  under  Both  General  and  Special  Laws^  647. 
B   S.  4721.  Indian  Claims y  647. 

4722.  Provisions  Extended  to  Missouri  State  Militiay  647. 
Res,  No,  13 y  of  Feb.  is,  J^^9S,  648. 

Missouri  State  Militia  to  Have  Benefit  of  Dependent  Pension  Laws, 
648. 
B.  S.  4723.   Colored  Soldiers  Enrolled  as  ^^SlaveSy**  648. 

4724.  Both  Pension  and  Pay  Not  Allowedy  Unless y  etCy  648. 
Act  of  March  j,  7<Pp7,  ch.  S48y  648. 

Sec,  I,  No  Pension  Allowed  to  Persons  in  Armyy  Navyy  or  Marine  Corfs  on 
Active  or  Retired  Listy  648. 
B.  S.  4725.  Half  Pay  to  WidowSy  eic.y  under  Laws  Prior  to  yune  j,  iSjS^  649. 
4720.    To  Widow  for  LifCy  and  to  Children  under  Sixteeny  etc.y  649. 

4727.  Half-monthly  Pay  Not  to  Exceed  That  of  Lieutenant-Colonel,  649- 

4728.  Navy  PensionSy  650. 
Act  of  March  j,  i8jyy  ch.  121  y  650. 

Pensions  to  Engineers  in  Navy  to  Be  According  to  Relative  R(^^  ^5^ 
B.  S.  4729.  Naval  Pensions  to  IVidows  and  Childreny  650. 

4730.  Pensions  to  Soldiers  of  Mexican  Wary  65 1 . 

4731.  Wido7tfs  and  Children  of  Mexican  War  PensionerSy  651. 
Act  of  yan,  2p,  7<ft$y,  ch,  70,  651. 

Sec,  I.  Pensions  to  Mexican  War  Soldier Sy  etc.y  and  Their  Widows,  651. 

2.  Rate  of  Pension  —  Existing  Pensions y  652. 

J.  Proof  of  Right  —  Perjury  —  Loss  of  Certificate  of  Dischargey  ^l'^* 

4.  Pension  Laws  Made  Applicable y  652. 

5.  Persons  Engaged  in  the  Rebellion  Not  Excluded,  652. 

6.  Persons  under  Political  Disability  Excludedy  652. 
Act  of  yan,  5,  18^3,  ch.  i8y  653. 

Increase  of  Mexican  War  Pensions y  653. 
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Act  of  April  2^,  ipoo,  ch,  251^  653. 

Extension  of  Provisions  for  Increase  of  Mexican  War  Pensiom^  653. 
Act  of  March  j,  /<Pp/,  ch.  j68^  653. 

Pensions  to  PowelVs  Battalion^  Missouri  Mounted  Volunteer s^  653. 
Act  of  Feb.  77,  i8gj.  ch,  24S,  653. 

Pensions  to  Gray's  Battalion^  Arkansas  Volunteers^  653. 
X.  S.  4732.    Widows  and  Children  of  Pensioners  of  War  of  1812  and  Indian  Wars, 

654- 
4733    Continuance  of  Pensions^  654. 

4734.  Pensions  Not  to  Be  Withheld,  654. 

4735.  Time  for  Which  a  Widow  Shall  Not  Receive  a  Pension,  654. 
4730.  Pensions  to  Certain  Soldiers  and  Sailors  of  the  War  of  1812,  654. 

4737.  Pensions  to  Be  at  What  Rate,  etc.,  654. 

4738.  Pensions  to  Surviving  Widows  of  Officers,  etc^  of  War  of  1S12,  655. 

4739.  Proof  Required;  Names  May  Be  Stricken  from  Pension  Rolls,  655. 

4740.  Loss  of  Certificate  of  Discharge,  etc.,  655. 
Act  of  March  p,  i8j8,  ch.  28,  656. 

Sec,  7.  Pensions  to  Soldiers  and  Sailors  of  War  of  181  2  and  Their  Widows,  650. 
2.  Rate  of  Pensions  —  Existing  Pensions,  656. 
J.  Proof  of  Right  —  Perjury  —  Loss  of 'Certificate  of  Discharge,  656. 

4.  Act  to  Apply  to  All  AppliccUions  —  Extension  of  Existing  Laws,  657. 

5.  Restoration  of  Pensioners  Stricken  from  Rolls  for  Aiding  Rebellion,  6^7. 

6.  Pension  to  Widows  of  Those  Who  Were  So  Stricken  Off  and  Died  Before 

Restoration,  657. 

7.  Repeal, ^^i. 

B.  8.  4741.  Pensions  to  Officers  and  Seamen  of  Revenue  Cutters,  657. 

4742.  Certain  Claims  for  Revolutionary  Pensions  Prohibited,  658. 

4743.  Evidence  Necessary  to  Enable  Widow  of  Revolutionary   Soldier  to  Get 

Pension,  658. 
Act  of  July  27,  1892,  ch.  277,  659. 

Sec.  7.  Pensions  to  Soldiers,  etc.,  in  Indian  Wars,  and  to  Their  Widows,  659. 
2.  Rate  and  Duration,  659. 
J.  Proof  of  Right  —  Perjury  —  Loss  of  Certificate  of  Discharge,  659. 

4.  Application  of  Act — Existing  Pensions,  659. 

5.  Existing  Laws  Applicable,  660. 

6.  Persons  Engaged  in  Rebellion  Not  Excluded,  6C0. 
Act  of  Feb.  J,  1893,  ch.  §8,  660. 

Residence  Proof  of  Citizenship  of  Indian  War  Pensioner,  66a 
Act  of  yunc  27,  igo2,  ch.  1136,  660. 

Extension  of  Provisions  of  Indian  Wars  Pension  Act,  66a 
Act  of  Aug.  s,  i8p2,  ch.  379,  661. 

Sec.  I.  Pensions  to  Army  Nurses,  661. 

2.  Agents  Prosecuting  Claims  Not  to  Receive  Fees,  661. 
Act  of  March  2,  i8g3,  ch.  161,  661. 

Minimum  Rate  of  Future  Pensions,  661. 
B.  S  4744*  Detail  of  Persons  to  Examine  Pension  and  Bounty  Land  Claims  for 

Fraud  —  Powers,  661. 
Act  of  July  23,  1882,  ch.  34P,  663. 

Sec.  3.  Subpoenas  to  Witnesses  to  Give  Depositions  —  Fees  of  Witnesses,  663. 
Act  of  March  3,  1873,  ch.  130,  663. 

Sec.  J.  Compensation  for  Investigating  Pension  Frauds,  663. 
Act  of  March  j,  i8gi,  ch,  348,  664. 

Sec,  3.  All  Special  Examiners  May  Administer  Oaths,  664. 
B.  8.  4745-  Pledge  or  Transfer  of  Pension  or  Retaining  Pension  Certificate  Unlaw- 
ful—  Penalty,  664. 

4746.  Penalty  for  Making  False  Affidavit,  etc..  Postdating  Voucher,  or  Making 

False  Certificate  as  to  Presence  of  Affiant,  etc.,  665. 

4747.  Pension  Not  Liable  to  Attachment,  etc.,  667. 

4740.   Commissioner  to  Furnish  Printed  Instructions  Free  of  Charge,  668. 

4749.  Certain  Soldiers  and  Sailors  Not  to  Be  Deemed  Deserters,  etc. ,  668. 

4750.  Secretary  of  Navy  Trustee  of  Navy  Pension  Fund,  669. 
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R.  8.  4751.  {Penalties^  How  to  Be  Sued  For^  etc.     See  Timber  Lands  and  Forest 

Reserves),  669. 
4752.   (Prize  Money  Accruing  to  the  United  States  to  Remain  a  Fund  for  Peih 

sions.     See  Prize),  669. 
4753-  -^^^^^  Pension  Fund^  How  to  Be  Invested^  669. 
4754.   Rate  of  Interest  on  Naval  Pension  Fund^  670. 
4755'  ^<'''^y  pensions  Payable  from  Fund,  670. 
4756.  Half-rating  to  Disabled  Enlisted   Persons   or   Petty   Officers  Servit^ 

Twenty  Years  in  Nctvy  or  Maritie  Corps,  670. 
4757-   Serving  Not  Less  than  Ten  Years  May  Receive  What  Aid,  670. 

4758.  Secretary  of  Navy  Trustee  of  Privateer  Pension  Fund,  671. 

4759.  {Privateer  Pension  Fund,  How  Derived,     See  Prize),  671. 
4700.  {To  Be  Paid  into  the  Treasury,  etc.     See  Prize),  671. 

4761.  Wounded,  etc,  Privateersmen  to  Be  Placed  on  Pension  List,  671. 

4762.  Commanding  Officers  of  Privateers  to  Enter  Names,  etc.,  in  a  journal, 

671. 

4763.  Transcript  of  JourncUs  to  Be  Transmitted  to  Secretary  of  the  Navy, 

671. 

4764.  Pension  Agents  to  Send  Quarterly  Voucher  to  Each  Pensioner,  etc.,  671. 
Act  of  March  i,  i88g,  ch.  jj2,  672. 

Administration    by    United  States   Officers    of  Oaths  in   Execution  of 
Vouchers,  672. 
Act  of  Aug.  23,  i8g4,  ch.  319,  672. 

Administration  by  Fourth-class   Postmasters    of  Oaths  in  Execution  of 
Vouchers,  672. 
B.  8.  4765.  Check  to  Be  Drawn  to  Order  of  Each  Pensioner,  673. 

4760.  Payment  of  Pensions — To  Pensioners  Only  —  In  Case  of  Disabilities^ 

When  in   Cash  —  In   Cctse  of  Desertion  of  Family,  or  in  Soldiers* 
Home —  Widow's  Right  to  Pension  Generally,  673. 
Act  of  March  14^  i8g8,  ch.  60,  6^^. 

Pensions  Not  to  Be  Paid  Nonresidents  on  Powers  of  Attorney,  675. 
B.  8.  4767.  Blanks  for  Vouchers;  Notice,  675. 

4768.  Certificate  of  Pension  and  Fee  of  Attorney,  675. 

4769.  Pension  Agent  to  Deduct  Attorney* s  Fees,  676. 
4770-4773.  {Repealed),  676. 

Act  of  yune  21,  187Q,  ch.  34,  677. 

Sec.  J.  Special  Examinations  of  Pensioners  —  Increase  or  Reduction  of  Pensions 
—  Fractional  Currency  Reserve  in  Payment  of  Pensions,  677. 
Act  of  Dec.  21,  1893,  ch.  3,  d'li. 

Pension  a   Vested  Right  —  Cannot  Be  Suspended  or   Withheld  Without 
Hearing  on  Notice,  677. 
B.  8.  4774.  {^Boards  of  Examining  Surgeons  —  Superseded),  678. 
Act  of  yuly  25,  1882,  ch.  34P,  678. 

Sec.  4.  Examining    Surgeons  —  Boards    of    Surgeons — Reviewing   Boards^ 
Examinations  —  Fees,  678. 
Act  of  Dec.  23,  igo2,  ch.  13,  679. 

Examining  Surgeons*  Fees  and  Reports,  679. 
Act  of  July  18,  i8q4,  ch.  141^  680. 

Inspection  of  Examining  Surgeons*  Report,  68a 
B.  S.  4775.   Special  Examination,  680. 
Act  of  Dec.  23,  1902,  ch.  13,  681. 

Inspection  of  Reports  of  Special  Examiners,  681. 
B.  8.  4776.  Medical  Referee  and  Examining  Surgeons,  681. 

4777.  Appointment  of  Civil  Examining  Surgeons,  (iSi. 

4778.  Pension  Agents,  Appointment  and  Term  of  Office,  682. 
Act  of  March  8,  1878,  ch.  23,  683. 

Filling  Vacancy  Temporarily  in  Office  of  Pension  Agent,  683. 
Act  of  yune  30,  1890,  ch.  639,  683. 

Acting  Agent  During  Sickness  or  Absence  of  Agent,  683. 
B.  8.  4779.  Bond  of  Pension  Agents,  684. 

4780.  Establishment  of  Pension  Agencies,  684. 
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Act  of  March  j,  iSpi,  ch,  548^  684. 

Sec,  2.  Pension  Agencies  to  Be  Arranged  in  Three  Groups  —  Quarterly  Pay* 
ments  by  Groups^  684. 
Act  of  yune  30^  i8qo,  ch,  djg,  684. 

Rooms  for  Agencies  to  Be  Set  Apart  in  Public  Buildings^  684. 
Act  of  Dec,  2j,  J902,  ch,  ij,  685. 

Clerk  Hire  Apportioned  to  Agencies^  685. 
B.  8.  4781.  (^Compensation,  etc.,  of  Pension  Agents — Superseded)^  685. 

4782.  {Additional  Allowance  —  Superseded),  685. 
Act  of  July  ^  1884,  ch.  181,  685. 

Pension  Agents^  Compensation,  685. 
Act  of  March  j,  188^,  ch,  340,  686. 

Compensation  Changed  to  Annual  Salary  and  Allowances y  686. 
B.  8.  4783.  Penalty  for  Embezzlement,  etc.,  by  Guardian,  686. 

5486.  Embezzlement  of  Pension  by  Guardian,  686. 

4784.  {Pension  Agents,  etc.,  to  Take  Affidavits  Without  Fee — Repealed),  686. 

5487.  Pension  Agent  Taking  Fee,  etc.,  687. 

4785.  Fee  of  Attorney  for  Prosecuting  Claims,  687. 
Act  of  yan,  25,  187^,  ch.  23,  688. 

Sec,  4.  Attorneys  Not  Entitled  to  Fees  on  Applications  for  Arrears  of  Pensions, 
688. 
R.  8.  4786.  Agreement  for  Amount  of  Fee  to  Be  Filed —  Fee  Where  No  Agreement 

Is  Filed — Amount  of  Fee  Allowable  —  Penalty  for  Violation  of  Pro- 
visions, 688. 
5485.  (Attorney  for  Pensions  Demanding  More  than   Legal  Fee,  etc.  —  Super- 
seded), 694 
Act  of  May  21,  1872,  ch.  178,  695 . 

Penalty  for  Retaining  Without  Consent  or  Refusing  to  Deliver  Discharge 
Papers  or  Land  Warrants,  695. 
Act  of  yuly  4,  1884,  ch,  181,  695. 

Sec,  2,  Pension  Certificates  to  Be  Sent  to  Agent  with  Contract  for  Attorneys  Fee 
Which  Is  to  Be  Paid  and  Deducted,  69^. 
6.  Commissioner  May  Reject  Contrcuts  for  Fees  if  Undue  Advantage  Taken, 

695- 
Act  of  March  3,  i8pi,  ch.  348,  696. 

Sec,  I,  Fee  Reduced  in  Increase  Claims^  etc,  —  Penalty  for  Taking  IllegcU  Fee  — 

Pending  Contracts,  696. 

Act  of  Dec,  23,  ipo2,  ch.  13,  696. 

Pay  for  Securing  Special  Legislation  Prohibited,  696. 

R.  8.  4787'  Artificial  Limbs,  etc.,  to  Be  Furnished  Every  Three  Years,  696. 

4788.  Commutation  Rates  in  Money  Value  for  Limb^  etc,  697. 

4789.  Money  Commutation,  How  to  Be  Paid,  697. 

4790.  Monty  Commutation  to  Those  Who  Cannot  Use  Artificial  Limb,  698. 

4791.  Transportation  for  Persons  to  Whom  Artificial  Limbs  Are  Furnished,  698. 
Act  of  Aug,  75,  i8j6,  ch,  300,  698. 

Sec,  I.  Artificial  Limbs,  How  Furnished  or  Commuted,  698. 
2.   Transportation  to  Have  Limbs  Fitted,  698. 
Act  of  March  3,  i8gi,  ch,  342,  699. 

Commutation  for  Artificial  Limbs  —  No  Fee  to  Agenty  699. 
R.  8.  1 176.  (Trusses y  to  Whom  Furnished — Superseded)^  699. 
Act  of  March  3,  i8jg,  ch,  173,  699. 

Trusses,  to  Whom  Furnished,  699. 
R  8.  I177.   Application  for  Truss,  699. 
1 178.    Trusses  J  Purchase  of,  700. 

CBOSS-BEFEBENCES. 

Civil  Pension  Lists  Prohibited,  see  CIVIL  SERVICE,  vol.  i,  p.  817;  POSTAL 

SERVICE,  post. 
Pensions  to  Employees  in  Life  Saving  Service,  and  Their  Widows  and  Children,  see 

LIFE  SAVING,  vol.  4,  p.  819. 
Pensioners  in  Soldiers'  Homes,  see  HOSPITALS  AND  ASYLUMS,  vol.  3,  p.  238. 
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False  Demand  on  Fraudulent  Power  of  Attorney,  see  COUNTERFEITING  AND 
FORGING,  vol.  2,  p.  309. 

Annual  Reports  of  Commissioner  of  Pensions,  see  ESTIMA  TES,  APPROPRIA- 
TIONS, AND  REPORTS,  vol.  2,  p.  930. 

False  Personation  of  Claimant,  see  FALSE  PERSONATION,  vol.  3,  p.  92. 

Relief  from  Charge  of  Desertion,  see  NAVY,  ante,  p.  225;  WAR  DEPART- 
MENT  AND.  MILITARY  ESTABLISHMENT. 

When  Officers  of  Volunteer  Force  Considered  as  Mustered  into  Service,  sec  WAR 
DEPARTMENT  AND  MILITARY  ESTABLISHMENT 

Record  and  Pension  Office  in  War  Department,  s^^t,  WAR  DEPARTMENT  AND 
MILITARY  ESTABLISHMENT 

Bounty  Claims  of  Colored  Soldiers  and  Sailors,  see  FREEDMEN,  vol.  3,  p.  14B. 

And  see  generally  NAVY,  ante,  p.  225;  WAR  DEPARTMENT  AND  MIU- 
TARY  ESTABLISHMENT 


Sec.  470.  \_Commissioner  of  Pensions.']  There  shall  be  in  the  Department 
of  the  Interior  a  Commissioner  of  Pensions,  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  be 
entitled  to  receive  a  salary  of  four  thousand  dollars  a  year.      [R.  S,] 


Act  of  March  2,  1833,  ch.  54,  4  Stat.  L. 
619,  622;  Act  of  March  3,  1835,  ch.  46,  4 
Stat.  L.  779;  Act  of  March  3,  1837,  ch.  43, 
5  Stat.  L.  187;  Act  of  March  4,  1840,  ch.  4, 
5  Stat.  L.  369,  370;  Act  of  Jan.  20,  1843,  ch. 
4,  6  Stat.  L.  597;  Act  of  Jan.  14,  1846,  ch. 
4,  9  Stat.  L.  3;  Act  of  Jan.  19,  1849,  ch.  20, 
9  Stat.  L.  341;  Act  of  March  3,  1873,  ch. 
226,  17  SUt.  L.  508. 

Sees.  470-474  constitute  chapter  5  ("The 
CommiBsioner  of  Pensions")  of  title  11 
("The  Department  of  the  Interior")  of  the 
Revised  Statutes. 

The  salary  of  the  commissioner  has  been 
increased  by  the  later  Appropriation  Acts. 
The  Act  of  April  28,  1902,  ch.  594,  sec  1,  32 


Stat.  L.,  p.  159,  provides  "  For  the  Comfflit- 
sioner  of  Pensions,  five  thousand  dollaiB." 

Judicial  fonctions  of  pansion  Imrwv.* 
The  pension  bureau  is  no£  a  court  nor  are  iti 
officers  invested  with  judicial  functions,  h 
re  McLean,  (1888)  37  Fed.  Rep.  648. 

Commissioner  as  United  States  officer.  ^ 
The  commissioner  of  pensions  is  an  officer  of 
the  United  States.  U.  S.  r.  Van  Leora, 
(1894)  62  Fed.  Rep.  62. 

Commissioner  as  head  of  departmeat— 
Although  the  commissioner  is  an  officer  of 
the  United  States  he  is  not  the  head  of  the 
department  within  the  meaning  of  artide  2 
of  the  Federal  Constitution.  U.  S.  v.  Ger- 
maine,  (1878)  99  U.  S.  508;  U.  &  V.  Vu 
Leuven,  (1894)  62  Fed.  Rep.  62. 


Sec.  471.  {^Duties  of  the  Commissioner, 1  The  Commissioner  of  Pensions 
shall  perform,  under  the  direction  of  the  Secretary  of  the  Interior,  such  duties 
in  the  execution  of  the  various  pension  and  bounty-land  laws  as  may  be  pre- 
scribed by  the  President.      \_R.  /S.] 

Power  of  judiciary.  —  The  whole  matter  of 
ascertaining,  determining,  and  certifyiqg  tk 
gratuity  authorized  to  be  bestowed  00  a^ 
count  of  military  service  is  confided  to  cer- 
tain executive  officers  and  nowhere  to  tbe 
judiciary.  No  right  to  a  pension  is  flzed 
until  those  officers  declare  it  so.  If  th^  de- 
cide affainst  the  right  there  is  no  appeal  froo 
that  decision  except  to  Congress.  Dtihr'i 
Case,  (1881)  17  Ct.  CI.  146. 

Appellate  power  of  courts.  —  Where  tbr 
commissioner  of  pensions  has  not  refused  ta 
act  or  decide,  but  has  adopted  an  intopreta- 
tion  of  the  law  and  his  decision  is  oonnrmed 
by  the  secretary  of  the  interior  the  coorti 
will  not  interfere  by  mandamus,  as  they  haT« 
no  appellate  power  over  the  commissjaner 
and  no  right  to  review  his  decision.  Such 
decisions  are  made  in  the  exercise  of  fait  of- 
ficial functions  and  are  by  no  meanR  merely 
ministerial  acts.  U.  S.  r.  Black,  ( 1888)  128 
U.  S.  40. 


Act  of  March  2,  1833,  ch.  54,  4  Stat.  L. 
619,  622:  Act  of  March  3,  1835,  ch.  46,  4 
Stat.  L.  779;  Act  of  March  3,  1837,  ch.  43, 
5  Stat.  L.  187 ;  Act  of  March  4,  1840,  ch.  4, 
5  Stat.  L.  369,  370;  Act  of  Jan.  20,  1843,  ch. 
4,  5  Stat.  L.  597. 

Nature  of  office.  —  "The  commissioner  of 
pensions  is  the  officer  provided  by  law  in 
whose  hands  the  President,  as  the  executive 
head  of  the  nation,  shall  place  this  part  of 
the  administration,  to  wit,  the  execution  of 
the  pension  and  bountv  land  laws,"  Pen- 
sions, (1882)   17  Op.  Atty.-Gen.  339. 

Conclusiv3n3ss  of  commissioner's  rulings. — 
The  rulings  of  the  commissioner  of  pensions 
arc  not  conclusive  upon  the  government  nor 
is  he  a  judicial  officer,  and  where  a  pension 
is  granted  by  him  upon  improper  or  fraudu- 
lent evidence  the  money  thereafter  paid  by 
the  government  on  such  pension  may  be  re- 
covered back.  U.  S.  17.  Lalone,  (1890)  44 
Fed.  Rep.  475. 
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Jurudiction  of  Cottrt  of  Claims.  —  The 
Coiirt  of  Claims  has  no  jurisdiction  tx)  hear 
and  decide  an  action  for  a  pension  even 
though  founded  upon  a  certificate  issued  by 
the  commissioner  of  pensions.  Cole  r.  U.  S., 
(1894)   29  Ct.  CI.  50. 

Mandamus  to  enforce  directions  of  secre- 
tary of  interior.  —  An  appeal  may  be  had 
to  the  secretary  of  the  interior  from  a  de- 
cision by  the  commissioner  of  pensions,  but 
the  secretary  has  no  power  to  enforce  his 
decisions  by  mandamus,  and  a  resort  to  a 
judicial  tribunal  would  seem  to  be  necessary 
in  order  to  afford  a  remedy  to  the  party  in- 
jured by  the  refusal  of  the  commissioner  to 
carry  out  the  decision  of  the  secretary.  If 
*'  the  commissioner  of  pensions  refuses  to 
carry  out  the  decision  of  his  superior  officer 
there  would  seem  to  be  prima  facie  ground 
for  at  least  calling  upon  him  to  show  cause 


why  a  mandamus  should  not  issue."     U.  S. 
V.  Black,   (1888)    128  U.  S.  40. 

Mandamus  to  commissioner  with  discre- 
tionary power.  —  Where  the  secretary  of  the 
interior  has  instructed  the  commissioner  of 
pensions  to  issue  a  certain  pension,  but  has 
left  open  tlie  question  of  the  construction  of 
the  Act  of  June  16,  1880,  ch.  298,  and  the  de- 
termination of  the  petitioner's  rights  to  an 
increase  of  pension  thereunder,  and  where  the 
commissioner  has  fulfilled  all  the  specific 
instructions  of  the  secretary,  but  has  deter- 
mined that  the  petitioner  was  not  entitled  to 
an  increase  of  pension  under  that  Act,  man- 
damus will  not  lie  to  compel  the  commissioner 
to  grant  such  increase  on  the  ground  that  he 
has  failed  to  obey  the  instructions  of  the 
secretary.  U.  S.  v,  Eaum,  (1890)  135  U.  8. 
200. 


Sec.  472.  [Deputy  Commissioner.']  There  shall  be  in  the  Department  of 
the  Interior  a  Deputy  Commissioner  of  Pensions,  who  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  who  shall  be 
charged  with  such  duties  in  the  Pension  Bureau  as  may  be  prescribed  by  the 
Secretary  of  the  Interior,  or  may  be  required  by  law,  and  in  case  of  death, 
resignation,  absence,  or  sickness  of  the  Commissioner,  his  duties*  shall  devolve 
upon  the  Deputy  Commissioner,  until  a  successor  is  appointed  or  such  absencia 
or  sickness  ceases.  The  Deputy  Commissioner  shall  be  entitled  to  receive  an 
annual  salary  of  twenty-five  hundred  dollars.      [i2.  S.] 


Act  of  March  3,  1873,  ch.  234,  17  SUt.  L. 
675. 

There  is  no  general  law  establishing  the 
ulfices  of  "  first  deputy  commissioner "  or 
'*  second  deputy  commissioner  "  of  pensions. 
But  by  the  Act  of  March  3,  1881,  ch.  130,  21 
Stat.  L.  408,  appropriation  was  made  for  the 


>i 


salary  of  a  "  first  deputy  commissioner 
and  a  "deputy  commissioner."  By  the  Act 
of  Aug.  5,  1882,  ch.  389  (see  following  sec- 
tion), appropriation  is  made  for  "  first  deputy 
commissioner "  and  **  second  deputy  com- 
missioner "  and  has  so  continued  in  the  suc- 
ceeding Appropriation  Acts. 


[Sec.  1.]  [Duties  of  deputy  com^missioners.]  *  *  *  Pension  Office. 
*  *  *  That  the  duties  of  first  and  second  deputy  commissioners  shall  be 
such  as  are  now  fixed  by  law  for  the  deputy  commissioner  of  pensions; 
and  in  case  of  death,  resignation,  absence,  or  sickness  of  the  Commissioner 
his  duties  shall  devolve  upon  the  first  deputy  commissioner  until  his  successor 
is  appointed,  or  such  absence  or  sickness  ceases,  and  in  case  of  the  like  absence 
of  the  Commissioner  and  first  deputy  commissioner,  the  second  deputy  commis- 
sioner shall  act  as  Commissioner  in  like  manner.     *     *     *     [2-2  Stat.  L.  2J^8.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  Aug.  6,  1882, 
ch.  389. 

S6C.  473.  [Person  to  sign  bounty-land  warrants.']  The  Commissioner  of 
Pensions  is  authorized,  with  the  approval  of  the  Secretary  of  the  Interior,  to 
appoint  a  person  to  sign  the  name  of  the*  Commissioner  to  certificates  or  war- 
rants for  bounty-lands ;  and  certificates  or  warrants  so  signed  shall  be  as  valid 
as  if  signed  by  the  Commissioner.      [R.  8.] 


Act  of  Feb.  20,  1866,  ch.  1,  11  Stat.  L.  1. 

Prior  to  this  act  it  was  held,  in  Signature 
of  Public  Officers,  (1855)  7  Op.  Atty.-Gen. 
504,  that  the  signature  of  land  warrants  must 
be  made  by  the  secretary  of  the  interior  or 


by  the  commissioner  of  pensions,  the  secretary 
of  the  interior  having  delej?ated  such  act  to 
the  commissioner,  but  that  such  power  could 
not  lawfully  be  delegated  to  any  other  per- 
son except  the  commissioner. 
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Sec.  474.  [Investigation  of  attempts  at  fraud.']  The  Commissioner  of 
Pensions  is  authorized  to  detail,  from  time  to  time,  any  of  the  clerks  in  hia 
Office  to  investigate  any  suspected  attempts  to  defraud  the  United  States,  iu 
or  affecting  the  administration  of  any  law  relative  to  pensions,  and  to  aid  in 
prosecuting  any  person  implicated,  with  such  additional  compensation  as  is 
customary  in  cases  of  special  service.  Any  person  so  detailed  shall  have  the 
power  to  administer  oaths  in  the  course  of  any  such  investigation.      [R.  S.] 


Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
575. 

R.  S.  sec.  4744  was  originally  in  the  same 
language  as  the  above  section,  but  was 
amend^  by  the  Act  of  July  25,  1882,  ch. 
349,  sec.  2,  no  mention  being  made  of  the 
above  section.    See  infra,  p.  661. 

Nature  of  power  of  interior  department.  — 


"  Nothing  is  plainer  than  that  the  interior 
department  is  a  special  tribunal  of  judicial 
or  guosi-judicial  powers,  appointed  by  law 
to  ascertain  and  determine  all  the  facts  tod 
to  adjudicate  and  allow  a  pension  to  the 
party  entitled,  and  that  its  action  ia  final 
and  conclusive."  U.  S.  v.  Scott,  (1885)  25 
Fed.  Rep.  470. 


[Reduction  of  force  in  Pension  Office  —  preference  to  honorably  discharged 
soldiers,  etc.]  *  *  *  'Pension  Office:  *  *  *  That  in  making  reduction 
of  force,  from  the  number  before  provided  for,  the  Head  of  the  Bureau  and 
Department  shall  in  preference  retain  those  persons  who  have  been  honorably 
♦lischarged  from  the  military  or  naval  forces  of  the  United  States  and  die 
widows  and  daughters  of  deceased  soldiers  and  sailors,  unless  there  be  other 
just  cause  for  not  retaining  the  same  than  said  reduction.  *  *  *  [SO 
Stat.  L.  SOS.] 

This   is   from   the  Legislative,   Executive,  A  similar   provision  applying  to  all  tlie 

and  Judicial  Appropriation  Act  of  March  15,      departments  is  given  in  Civil  Sebtice,  toL 
1S98,  ch.  68.  1,  p.  823. 


S6C.  4692.  [Who  may  have  pensions.]  Every  person  specified  in  the  sev- 
eral classes  enumerated  in  the  following  section,  who  has  been,  since  the  foimh 
day  of  March,  eighteen  hundred  and  sixty-one,  or  who  is  hereafter  disabled 
imder  the  conditions  therein  stated,  shall,  upon  making  due  proof  of  the  fact, 
according  to  such  forms  and  regulations  as  are  or  may  be  provided  in  pursu- 
ance of  law,  be  placed  on  the  list  of  invalid  pensioners  of  the  United  States, 
and  be  entitled  to  receive,  for  a  total  disability,  or  a  permanent  specific  dis- 
ability, such  pension  as  is  hereinafter  provided  in  such  cases;  and  for  an 
inferior  disability,  except  in  cases  of  permanent  specific  disability,  for  which 
the  rate  of  pension  is  expressly  provided,  an  amount  proportionate  to  that  pro- 
vided for  total  disability;  and  such  pension  shall  commence  as  hereinafter  pro 
vided,  and  continue  during  the  existence  of  the  disability.      [B.  8.] 


Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
566,  567. 

Sees.  4692-4791  constitute  title  57  of  the 
Revised  Statutes,  "Pensions." 

Pension  system  part  of  military  establish- 
ment.—  "The  whole  system  of  pensions  and 
bounty  lands  is  a  part  of  the  military  estab- 
lishment of  the  United  States."  Signature  of 
Public  Officers,   (1855)  7  Op.  Atty.-Gen.  694. 

Pension  defined.  —  ^i  pension  is  a  periodi- 
cal allo\yance  of  money  to  a  person  in  the 
nature  partly  of  a  gratuity  and  partly  of 
payment  for  past  benefits  conferred ;  payment 
because  it  is  supposed  to  be  in  consideration 
of  previous  services  rendered  to  the  govern- 


ment or  the  public,  for  which  the  compeiui- 
tion  before  made,  if  any,  was  inadequate  in 
proportion  to  the  benefits  received  and  the 
ability  of  the  nation  in  its  prosperity  to  paj: 
a  gratuity  because  it  is  not  ordinarilj 
founded  on  contract  and  in  such  case  can- 
not be  demanded  as  a  legal  right  until  the 
government  has  acknowledged  its  moral  ob- 
ligation and  made  the  grant.  As  it  ia  purely 
voluntary  its  payment  must  be  made  and  ac- 
cepted in  exact  conformity  with  the  tenn* 
of  the  grant  and  must  be  subject  to  all  the 
limitations,  conditions,  and  exceptions  therein 
contained."  Donnelly's  Case,  (1881)  17  Ct 
CI.  105. 
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Power  of  Congress.  —  The  entire  control  of 
the  matter  of  pensions  belongs  to  Congress. 
Frisbie  v,  U.  S.,  (1895)   167  U.  S.  ICO. 

Under  authority  to  maintain  armies. — 
There  is  no  express  power  granted  to  Ck>n- 
g^ss  by  the  Federal  Constitution  to  allow 
pensions  or  bounties  to  soldiers,  but  the  right 
to  do  so  may  be  exercised  under  the  general 
authority  to  raise  and  support  armies.  U. 
S.  V.  Fairchilds,  (1867)  1  Abb.  (U.  S.)  74. 

Conditions  and  regulations  by  Congress. — 
In  granting  a  pension  the  conditions  under 
which  it  shall  be  given  may  be  declared  by 
Congress  and  the  application  thereof  to  the 
purpose  for  which  it  is  bestowed  regulated. 
Hodge  V,  Leaning,  (1884)  2  Dem.  (N.  Y.) 
553. 

Rights  of  pensioner.  —  A  pension  is  but 
a  bounty  of  the  government  in  which  the  pen- 
sioner has  no  vested  legal  right  and  which 
Congress  may  give,  withhold,  distribute,  or 
recall  in  its  discretion.  Walton  v.  Cotton, 
(1867)  19  How.  (U.  S.)  355;  U.  S.  v.  Teller, 
(1882)  107  U.  S.  64;  Frisbie  v.  U.  S.,  (1895) 
157  U.  S.  160;  Harrison  v,  U.  S.,  (1885)  20 
Ct.  CI.  122;  U.  S.  t7.  Moyers,  (1882)  15  Fed. 
Rep.  411;  Lochren  v.  U.  S.,  (1896)  6  App. 
Cas.  (D.  C.)  486. 

What  application  required.  —  "An  appli- 
cation is  the  first  regular  substantial  step 
taken  by  a  claimant  to  obtain  a  pension.  In 
the  administration  of  the  pension  laws  literal 
adherence  to  form  or  the  strict  pleading  of 
the  courts  of  law  is  not  required.  If  the 
claimant  is  identified,  the  time  and  place  of 
his  service  and  the  injury  or  disease  which 
constitute  the  ground  of  his  claim  are  sub- 
stantially set  forth,  the  form  is  immaterial. 
Substance  and  merit  in  the  application  are 
controlling.     The   original  application  may 


be  only  sufficient  to  identify  the  claim  and 
claimant  and  will  yet  be  a  valid  application, 
for  it  is  subject  to  amendment  for  defective 
statements."  Arrears  of  Pension,  (1888)  19 
Op.  Atty.-Gen.   190. 

Judicial  knowledge  of  pension  statutes. — 
"  The  court  is  bound  to  take  judicial  knowl- 
edge of  the  existence  of  the  statutes  author- 
izing the  payment  of  pensions  upon  proper 
application  and  proof  being  made  by  the  ap- 
plicant, and  also  of  the  statutes  creating 
the  office  of  commissioner  of  pensions,  and 
defining  his  duties  and  powers."  U.  S.  v.  Van 
Leuven,   (1894)  62  Fed.  Rep.  62. 

"Permanent  disability"  defined.  —  "A dis- 
ability may  properly  be  said  to  be  permanent 
when  it  appears  to  be  chronic  or  of  indefinite 
future  duration."  Revenue-Cutter  Service, 
(1895)   21  Op.  Atty.-Gen.  286. 

Effect  of  declaring  a  disability  permanent. 
—  "  The  granting  of  a  pension  for  *  perma- 
nent specific  disability '  does  not  necessarily 
imply  an  adjudication  that  the  disability  is 
one  which  cannot  terminate."  Revenue-Cut- 
ter Service,  (1895)   21  Op.  Atty.-Gen.  286. 

Pension  to  wrong  person.  —  The  fact  that 
a  certificate  for  a  pension  is  issued  and  pay- 
ment made  thereon  to  the  wrong  person  will 
not  deprive  the  person  entitled  thereto  of 
his  right  to  a  pension.  Gigo's  Case,  (1857) 
8  Op.  Atty.-Gen.  377. 

Nonresidents.  —  The  Act  cf  March  1,  1893, 
ch.  187,  27  Stat.  L.  624,  provided  "That 
from  and  after  July  first,  eighteen  hundred 
and  ninety-three,  no  pension  shall  be  paid 
to  a  nonresident,  who  is  not  a  citizen  of  the 
United  States,  except  for  actual  disabilities 
incurred  in  the  service."  This  provision  was 
expressly  repealed  by  the  Act  of  March  2, 
1896,  ch.  161,  28  Stat  L.  703. 


Sec*  4693.  [^Classes  emmteraied.]  The  persons  entitled  as  beneficiaries 
under  the  preceding  section  are  as  follows : 

First  Any  officer  of  the  Army,  including  regulars,  volunteers,  and  militia, 
or  any  officer  in  the  Navy  or  Marine  Corps,  or  any  enlisted  man,  however  em- 
ployed, in  the  military  or  naval  service  of  the  United  States,  or  in  its  Marine 
Corps,  whether  regularly  mustered  or  not,  disabled  by  reason  of  any  wound  or 
injury  received,  or  disease  contracted,  while  in  the  service  of  the  United  States 
and  in  the  line  of  duty. 

Second.  Any  master  serving  on  a  gun-boat,  or  any  pilot,  engineer,  sailor,  or 
other  person  not  regularly  mustered,  serving  upon  any  gun-boat  or  war-vessel 
of  the  United  States,  disabled  by  any  wound  or  injury  received,  or  otherwise 
incapacitated  while  in  the  line  of  duty,  for  procuring  his  subsistence  by  manual 
labor. 

Third.  Any  person  not  an  enlisted  soldier  in  the  Army,  serving  for  the  time 
being  as  a  member  of  the  militia  of  any  State,  under  orders  of  an  officer  of  the 
United  States,  or  who  volunteered  for  the  time  bein^  to  serve  with  any  regularly 
organized  military  or  naval  force  of  the  United  States,  or  who  otherwise  volun- 
teered and  rendered  service  in  any  engagement  with  rebels  or  Indians,  disabled 
in  consequence  of  wounds  or  injury  received  in  the  line  of  duty  in  such  tempo- 
rary service.  But  no  claim  of  a  State  militiaman,  or  non-enlisted  person,  on 
acoount  of  disability  from  wounds,  or  injury  received  in  battle  with  rebels  or 
Indians^  while  temporarily  rendering  service,  shall  be  valid  unless  prosecuted 
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to  a  successful  issue  prior  to  the  fourth  day  of  July,  eighteen  hundred  and 
seventy-four. 

Fourth.  Any  acting  assistant  or  contract  surgeon  disabled  by  any  wound  or 
injury  received  or  disease  contracted  in  the  line  of  duty  while  actually  pe^ 
forming  the  duties  of  assistant  surgeon  or  acting  assistant  surgeon  with  any 
military  force  in  the  field,  or  in  transitu,  or  in  hospital. 

Fifth.  Any  provost-marshal,  deputy  provost-marshal,  or  enrolling-oflScor 
disabled,  by  reason  of  any  wound  or  injury,  received  in  the  discharge  of  his 
duty,  to  procure  a  subsistence  by  manual  labor.      [R,  S."] 


Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
566,  567. 

''The  first  subdivision  includes  an  enlisted 
man  in  the  *  military  service/  whether  he 
be  in  the  regulars,  volunteers,  or  militia, 
*  however  employed.*  "  Pension  —  Enlisted 
Man,  ( 1892 )  20  Op.  Atty.-Gen.  322. 

Classes  of  first  and  third  subdivisions  dis- 
tinguished.—  "The  distinction  between  the 
classes  covered  by  the  ftrst  and  third  sub- 
divisions of  this  section  is  found  in  the  fact 
that  those  referred  to  in  the  first  subdivision 
are  the  enlisted  militia  —  those  who  have  been 
regularly  organized  into  companies  and  regi- 
ments, and  as  such  organizations  received 
into  the  service  of  the  general  government 
upon  some  definite  status;  while  the  third 
subdivision  covers  the  unenlisted  militia,  or 
other  persons;  that  is,  those  who  may  never 
have  been  enlisted  or  in  any  manner  regu- 
larly organized  for  or  received  into  such  ser- 
vice, but  who,  nevertheless,  as  need  requires, 
do  volunteer,  and  as  *  minutemen  *  render 
to  the  government  acceptable  *  temporary  ser- 
vice.'" Pension  —  Enlisted  Man,  (1892)  20 
Op.  Atty.-Gen.  322. 

"The  use  of  the  word  'muster'  at  all 
ordinarily  implies  an  antecedent  enlistment. 
The  fact  that  the  word  is  used  in  the  first 
subdivision,  and  not  in  the  third,  therefore, 
indicates  that  the  first  subdivision  has  ref- 
erence to  the  enlisted  or  organized  militia, 
and  the  third  to  the  unorganized  militia  or 
other  persons."  Pension  —  Enlisted  Man, 
(1892)    20  Op.  Atty.-Gen.  322. 

Enlisted  volunteer  not  mustered  in.  —  A 
person  who  enlists  in  a  regiment  pursuant 
to  the  President's  proclamation  for  volun- 
teers to  serve  a  certain  number  of  months, 
is  entitled  to  a  pension  if  disabled  as  pro- 
vided by  the  pension  laws  even  if  the  regi- 
ment was  not  actually  mustered  into  the 
service  of   the   United   States,  but  was  en- 


gaged in  such  service  under  the  command  of 
a  United  States  Army  officer.  PensioD, 
(1892)  20  Op.  Atty.-Gen.  322. 

Pension  to  contract  surgeon  as  of^c-r  — 
The  fact  that  a  pension  is  granted  to  a  con- 
tract surgeon  by  the  express  teniih  u.  . 
statute  will  not  authorize  a  court  to  hold 
by  construction  that  it  was  because  hp  "^- 
an  officer  in  the  army.  Byrnes  v.  U.  S., 
(1891)  26  Ct.  CI.  302. 

Surgeon's  rights  to  longevity  pay.— The 
fact  that  a  contract  surgeon  is  entitled  to  t 
pension  under  this  section  does  not  enhrge 
his  rights  under  Act  of  March  3,  1883.  pro- 
viding for  longevity  pay.  Byrnes  v.  U.  S., 
(1891)    26  Ct.  CI.  302. 

When  transitns  b3gin8.  —  "When  an  offi- 
cer is  ordered  to  go  to  a  gfiven  T)oint  *■  r 
duty  and  has  set  about  his  preparations  to  do 
so,  *  *  *  his  transitus  has  begun.  Tu 
hold,  otherwise  would  be  to  disregard  the 
liberal  policy  on  which  the  pension  lawi 
have  uniformly  been  administered."  Pen- 
sion—  Dependent  Relation,  (1882)  17  Op. 
Atty.-Gen.  457. 

"  The  dependent  mother  of  a  contract  inr- 
geon  dying  of  disease  is  entitled  to  be 
enrolled  as  a  pensioner  if  the  disease  wu 
contracted  in  the  line  of  duty  in  any  one  of 
three  conditions,  namely :  ( 1 )  while  actually 
performing  medical  duty  with  a  military 
force  in  the  field,  or  (2)  while  proceeding 
from  one  point  to  another  under  orders,  or 
(3)  while  on  duty  in  a  hospital.  •  •  • 
These  several  conditions  are  entirelv  distinct 
and  independent  of  one  another  and  were  h- 
tended  to  define  the  several  predicaments 
happening  in  the  line  of  duty  in  some  one  of 
which  a  contract  surgeon  must  have  been 
smitten  by  mortal  illness  in  order  to  tnuis- 
mit  the  right  to  a  pension."  Pension  —  De- 
pendent Relation,  (1882)  17  Op.  Atty.-Gen. 
467. 


An  act  granting  pensions  to  soldiers  and  sailors  who  are  incapacitated  for  the  perfonniaoe 
of  manual  labor,  and  providing  for  pensions  to  widows,  minor  children,  and  dependent 
parents. 


[Act  of  June  27,  1890,  ch.  634,  26  SUU.  L.  182.^ 

[Sbo.  1.]    [^Dependent  parents  —  evidence  required  —  beginmng  and  con- 
tinucunce  of  pensions.    See  infra,  p.  633.] 

Pensions  under  this  Act  to  dat<i  from  first  Construction  of  this  Act,  see  Res.  No.  42^ 

application,  see  provision  from  the  Pension       of  July  1,   1902,  given  infra,  p.  618. 
Appropriation  Act  of  March  6,  1896,  ch.  46, 
infra,  p.  618. 
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Sec.  2.   [Disability  pensions  to  soldiers  and  sailors  of  civil  war.]    That  all 
persons  who  served  ninety  days  or  more  in  the  military  or  naval  service  of  the 
United  States  during  the  late  war  of  the  rebellion  and  who  have  been  honorably 
discharged  therefrom,  and  who  are  now  or  who  may  hereafter  be  suffering  from 
any  mental  or  physical  disability  or  disabilities  of  a  permanent  character,  not 
the  result  of  their  ovm  vicious  habits,  which  so  incapacitates  them  from  the 
performance  of  manual  labor  as  to  render  them  unable  to  earn  a  support,  shall, 
upon  making  due  proof  of  the  fact,  according  to  such  rules  and  regulations  as 
ihe  Secretary  of  the  Interior  may  provide,  be  placed  upon  the  list  of  invalid 
pensioners  of  the  United  States,  and  be  entitled  to  receive  a  pension  not  exceed- 
ing twelve  dollars  per  month  and  not  less  than  six  dollars  per  month,  propor- 
tioned to  the  degree  of  inability  to  earn  a  support;  and  in  determining  such 
inability  each  and  every  infirmity  shall  be  duly  considered,  and  the  aggregate 
of  the  disabilities  shown  be  rated,  and  such  pension  shall  commence  from  the 
date  of  the  filing  of  the  application  in  the  Bureau  of  Pensions,  after  the  passage 
of  this  Act,  upon  proof  that  the  disability  or  disabilities  then  existed,  and  shall 
continue  during  the  existence  of  the  same:     Provided,  That  persons  who  are 
now  receiving  pensions  under  existing  laws,  or  whose  claims  are  pending  in 
the  Bureau  of  Pensions,  may,  by  application  to  the  Commissioner  of  Pensions, 
in  such  form  as  he  may  prescribe,  showing  themselves  entitled  thereto,  receive 
the  benefits  of  this  Act ;  and  nothing  herein  contained  shall  be  so  construed  as 
to  prevent  any  pensioner  thereunder  from  prosecuting  his  claim  and  receiving 
his  pension  under  any  other  general  or  special  Act :    Provided,  however,  That 
no  person  shall  receive  more  than  one  pension  for  the  same  period :    And  pro- 
vided further.  That  rank  in  the  service  shall  not  be  considered  in  applications 
filed  under  this  Act.      [31  Stat.  L.  170.] 


This  section  was  amended  to  read  as  above 
by  the  Act  of  May  9,  1900,  ch.  3S5.  It 
originally  read  as  follows: 

"  Sec.  2.  That  all  persons  who  served 
ninety  days  or  more  in  the  military  or  naval 
service  of  the  United  States  during  the  late 
war  of  the  rebellion  and  who  have  been 
honorably  discharged  therefrom,  and  who 
are  now  or  who  may  hereafter  be  suffering 
from  a  mental  or  physical  disability  of  a 
permanent  character,  not  the  result  of  their 
own  vicious  habits,  which  incapacitates  them 
from  the  performance  of  manual  labor  in 
such  a  degree  as  to  render  them  unable  to 
earn  a  support,  shall,  upon  making  due 
proof  of  the  fact  according  to  such  rules 
and  regulations  as  the  Secretary  of  the  In- 
terior may  provide,  be  placed  upon  the  list 
of  invalid  pensioners  oi  the  United  States, 
and  be  entitled  to  receive  a  pension  not  ex- 
ceeding twelve  dollars  per  month,  and  not 
less  than  six  dollars  per  month,  propor- 
tioned to  the  degree  of  inability  to  earn  a 
support;  and  such  pension  shall  commence 
from  the  date  of  the  filing  of  the  application 
in  the  Pension  Office,  after  the  passage  of 
this  act  upon  proof  that  the  disability  then 
existed,  and  shall  continue  during  the  ex- 
istence of  the  same:  Provided,  That  per- 
sons who  are  now  receiving  pensions  under 
existing  laws,  or  whose  claims  are  pending 
in  the  Pension  Office,  may,  by  application 
to  the  Commissioner  of  Pensions,  in  such 
form  as  he  may  prescribe,  showing  them- 
selves  entitled   thereto,   receive   the  benefits 


of  this  act;  and  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  any  pen- 
sioner thereunder  from  prosecuting  his  claim 
and  receiving  his  pension  under  any  other 
general  or  special  act:  Provided,  however, 
That  no  person  shall  receive  more  than  one 
pension  for  the  same  period:  And  provided 
further,  That  rank  in  the  service  shall  not 
be  considered  in  applications  filed  under  this 
act."     [26  Stat.  L.  182.] 

Purpose  and  effect  of  Act  —  "This  Act 
of  June  27,  1890,  was  a  short  act  of  four 
sections  the  purpose  of  which  was  to  en- 
large the  existing  acts  so  as  to  give  a  pension 
to  United  States  soldiers  and  sailors  of  the 
war  of  the  rebellion  who  were  incapacitated 
to  such  a  degree  as  to  be  unable  to  earn  a 
support,  and  also  to  provide  pensions  for 
their  widows,  children,  and  dependent  par- 
ents. It  does  not  in  express  terms  repeal 
any  existing  acts,  not  even  those  inconsistent 
with  it.  It  simply  enlarges  the  class  of 
persons  who  may  obtain  pensions  and  guard- 
edly refrains  from  affecting  any  existing 
laws  with  regard  to  pensions."  U.  S.  v. 
Hampton,  (C.  0.  A.  1900)  101  Fed.  Rep.  714. 

Confederate  service.  —  This  Act  does  not 
by  implication  repeal  R.  S.  sec.  4716,  pro- 
viding that  no  pensions  shall  be  paid  by  the 
United  States  to  the  soldiers  of  the  Con- 
federate army,  and  a  statement  that  an  ap- 
plicant was  not  in  the  Confederate  army  is 
material  to  the  inquiry.  U,  S.  v.  Hampton, 
(C.  C.  A.  1900)    101  Fed.  Rep.  714. 
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Sec.  3.  [^Pensions  to  dependent  vndows  or  to  minor  or  helpless  childrtn. 
See  infra,  p.  630.] 

Sec.  4.  [Fees  of  attorneys  for  prosecuting  claims,  and  how  paid  —  penaUy 
for  illegal  fees  or  withholding  pension.^  That  no  agent,  attorney,  or  other  per- 
son engaged  in  preparing,  presenting,  or  prosecuting  any  claim  under  the 
provisions  of  this  act  shall,  directly  or  indirectly,  contract  for,  demand,  receive, 
or  retain  for  such  services  in  preparing,  presenting,  or  prosecuting  such  claim 
a  sum  greater  than  ten  dollars,  which  sum  shall  be  payable  only  upon  the  order 
of  the  Commissioner  of  Pensions,  by  the  pension  agent  making  payment  of  the 
pension  allowed,  and  any  person  who  shall  violate  any  of  the  provisions  of  this 
section,  or  who  shall  wrongfully  withhold  from  a  pensioner  or  claimant  the 
whole  or  any  part  of  a  pension  or  claim  allowed  or  due  such  pensioner  or 
claimant  under  this  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall,  for  each  and  every  such  offence,  be  fined  not  exceeding 
five  hundred  dollars,  or  be  imprisoned  at  hard  labor  not  exceeding  two  years,  or 
both,  in  the  discretion  of  the  court.      126  Stat.  L,  ISS."] 

For  cases  on  the  subject  of  fees,  etc,  of  pension  attorneys,  see  notes  under  R.  &  sees. 
4785,  4786,  infra,  pp.  687,  689  et  aeq. 


[Pension  to  dcUe  from  first  application.]  *  *  *  That  whenever  a 
claim  for  pension  under  the  Act  of  June  twenty-seventh,  eighteen  hundred  and 
ninety,  has  been,  or  shall  hereafter  be,  rejected,  suspended,  or  dismissed,  and 
a  new  application  shall  have  been,  or  shall  hereafter  be,  filed,  and  a  pension  bus 
been,  or  shall  hereafter  be,  allowed  in  such  claim,  such  pension  shall  date  from 
the  time  of  filing  the  first  application,  provided  the  evidence  in  the  case  shall 
show  a  pensionable  disability  to  have  existed,  or  to  exist,  at  the  time  of  filing 
such  first  application,  anything  in  any  law  or  ruling  of  the  Department  to  the 
contrary  notwithstanding.     *     *     *     ^^g  Stat^  X.  ^5.] 

This  is  from  the  Pension  Appropriation  Act  of  March  6,  1896,  ch.  46. 


Joint  Resolution  Construing  the  Act  approved  June  twenty-seventh,  eighteen  hundred  and 
ninety,  entitled  **  An  Act  granting  pensions  to  soldiers  and  sailors  who  are  incapaduted 
for  the  performance  of  manual  labor,  and  providing  for  pensions  to  widows,  minor  childna, 
and  dependent  parents,  and  for  other  purposes." 

[Res.  No.  42,  of  July  1,  1902,  32  Stat.  L.  750.] 

[Sec.  1.]  [Construction  of  disability  pension  act  of  June  -27 ^  1890,  A. 
634.]  That  the  Act  approved  June  twenty-seventh,  eighteen  hundred  and 
ninety,  entitled  "  An  Act  granting  pensions  to  soldiers  and  sailors  who  are 
incapacitated  for  the  performance  of  manual  labor,  and  providing  for  pensions 
to  widows,  minot  children,  and  dependent  parents,"  is  construed  and  held  to 
include  all  persons  and  the  widows  and  minor  children  of  all  deceased  persons, 
subject  to  the  limitations  of  said  Act,  who  served  for  ninety  days  in  the  military 
or  naval  service  of  the  United  States  during  the  late  war  of  the  rebellion,  and 
who  have  been  honorably  discharged  therefrom,  and  section  forty-seven  hun- 
dred and  sixteen.  Revised  Statutes  United  States,  is  amended  accordinelj: 
Provided,  however,  That  the  foregoing  shall  not  apply  to  those  who  served  in 
the  First,  Second,  Third,  Fourth,  Fifth,  and  Sixth  regiments  United  States 
Volunteer  Infantry  who  had  a  prior  service  in  the  Confederate  army  or  navy 
and  who  enlisted  in  said  regiments  while  confined  as  prisoners  of  war  under 
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a  stipulation  that  tbcy  were  not  to  be  pensionable  under  the  laws  of  the  United 
States,  nor  to  those  who,  having  had  such  prior  service,  enlisted  in  the  military 
or  naval  service  of  the  United  States  after  the  first  day  of  January,  eighteen 
hundred  and  sixty-five.      \_S2  Stat.  L.  750.] 

The  Act  of  June  27,  1890,  above  mentioned,  is  given  supra,  p.  616. 

Sec.  2.  [Effect  of  final  honorable  discharge.^  That  in  the  administration 
of  the  pension  laws  any  enlisted  man  of  the  Army,  including  regulars,  volun- 
teers, and  militia,  oi'  any  appointed  or  enlisted  man  of  the  Navy  or  Marine 
Corps,  who  was  honorably  discharged  from  the  last  contract  of  service  entered 
into  by  him  during  the  late  war  of ,  the  rebellion,  shall  be  held  and  considered 
to  have  been  honorably  discharged  from  all  similar  contracts  of  service  previ- 
ously entered  into  by  him  with  the  United  States  during  said  war :  Provided, 
That  such  enlisted  or  appointed  man  served  not  less  than  six  months  under  said 
last  enlistment  or  appointment,  that  his  entire  service  under  said  last  enlist- 
ment or  appointment  was  faithful,  and  that  he  did  not  receive  by  reason  of  said 
last  enlistment  or  appointment  any  bounty  or  gratuity  other  than  from  the 
United  States  in  excess  of  that  to  which  he  would  have  been  entitled  if  he  had 
continued  to  serve  faithfully  until  honorably  discharged  under  any  contract  of 
service  previously  entered  into  by  him,  either  in  the  Army,  Navy,  or  Marine 
Corps,  during  ihe  war  of  the  rebellion.      [82  Stai.  L.  750.] 


[Applicants  for  pensions  presumed  not  to  he  disabled  on  entering  service.] 
*  *  *  That  all  applicants  for  pensions  shall  be  presumed  to  have  had  no 
disability  at  the  time  of  enlistment;  but  such  presumption  may  be  rebutted. 
***[«»  Stat.  L.  S62.'] 

This  is  from  the  Pension  Appropriation  Act  of  March  3,  1885,  ch.  340. 

Sec.  4694.  [Pension  for  wounds  received  or  diseases  contracted  only  in 
line  of  duty,  etc.^  No  person  shall  be  entitled  to  a  pension  by  reason  of  wounds 
or  injury  received  or  disease  contracted  in  the  service  of  the  United  States 
.subsequent  to  the  twenty-seventh  day  of  July,  eighteen  hundred  and  sixty-eight, 
ur.lesb  the  person  who  was  wounded,  or  injured,  or  contracted  the  disease  was  in 
the  line  of  duty ;  and,  if  in  the  military  service,  was  at  the  time  actually  in  the 
field,  or  on  the  march,  or  at  some  post,  fort,  or  garrison,  or  en  route,  by  direc- 
tion of  competent  authority,  to  some  post,  fort,  or  garrison ;  or,  if  in  the  naval 
service,  was  at  the  time  borne  on  the  books  of  some  ship  or  other  vessel  of  tho 
United  States,  at  sea  or  in  harbor,  actually  in  commission,  or  was  at  some  naval 
siation,  or  on  his  way,  by  direction  of  competent  authority,  to  the  United  States, 
or  to  some  other  vessel  or  naval  station,  or  hospital.      [R.  S.^ 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  not  merely  coincident  with  it  in  time.     This 

5G7.  is   the   patent  and   natural  meaning  of   the 

"Lin^  of  duty"  construed.  —  "In  line,  the  language  of  the  statute.  It  places  the  ser- 
phrase,  Mine  of  duty,'  is  an  apt  one  to  vice  and  the  discharge  of  duty  in  the  re- 
denote  that  an  act  of  duty  performed  must  lation  of  causes  to  the  injuries  and  diseases 
have  relation  of  causation,  mediate  or  im-  that  warrant  the  grant  of  pensions."  Rhodes 
mediate,  to  the  wound,  the  casualty,  the  in-  v.  U.  S.,  (C.  C.  A.  1897)  79  Fed.  Rep.  740. 
jury,  or  the  disease  producing  disability  or  Acts  outside  "line  of  duty."  —  "A  wound 
death."  (1855)  7  Op.  Atty.-Gen.  149,(1881)  or  injury  inflicted  upon  himself  by  a  soldier 
17  Op.  Atty.-Gen.  172;  Rhodes  v.  U.  S.,  or  received  by  him  while  himting  wild  ani- 
(C.  C.  A.   1897)    79  Fed.  Rep.  740.  mals   or   squabbling  with    his   comrades   for 

Service  in  duty  necessary.  —  "  The  service  his  own  amusement,  or  while  doing  any  other 

must  have  been  the  cause  of  the  disease  and  act  not  in  the  line  of  his  duty,  would  form 
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no  basis  for  a  pension."  Rhodes  r.  U.  S., 
(C.  C.  A.  1897)    79  Fed.  Rep.  740. 

Injury  or  disease  during  time  of  duty  only. 
—  "  Neither  injury  nor  disease  can  authorize 
the  grant  of  a  pension  under  the  Acts  of 
Congress  unless  it  is  caused  by  the  presence 
of  its  victim  in  the  line  of  duty  when  it 
was  received  or  contracted."  Rhodes  v.  U. 
S.,  (C.  C.  A.  1897)  79  Jj'ed.  Rep.  740. 

Recurrence  of  prior  cured  disease.  —  "Al- 
though he  might  have  contracted  the  disease 
before  he  entered  the  service,  yet  if  he  was 
cured  of  it  so  that  he  was  a  sound  man 
when  he  enlisted,  and  he  subsequently  con- 


tracted it  again  while  he  was  in  the  Berriee 
and  in  the  line  of  duty,  his  statement  in  hit 
application  to  the  government  was  not  false 
and  the  United  States  could  not  recover." 
Rhodes  i?.  U.  S.,  (C.  0.  A.  1897)  79  Fed. 
Rep.   740. 

Prior  to  this  statute  it  was  held  that  the 
widow  of  a  navy  officer  who  died  at  a  hxtj 
yard  or  station,  of  a  disease  contracted  while 
on  duty  there,  was  not  entitled  to  a  pension 
under  the  Act  of  Congress  of  July  27,  1868, 
sec.  2,  such  case  not  being  covered  by  the 
statute.  Naval  Pensions,  (1870)  13  Op. 
Atty.-Gen.  328. 


Sec.  4695.  \^R(Ues  of  pension  for  total  disability.']  The  pension  for  total 
disability  shall  be  as  follows,  namely:  For  lieutenant-colonel  and  all  officers 
of  higher  rank  in  the  military  service  and  in  the  Marine  Corps,  and  for  captain, 
and  all  officers  of  higher  rank,  commander,  surgeon,  paymaster,  and  chief  engi- 
neer, respectively  ranking  with  commander  by  law,  lieutenant  commanding 
and  ma.cter  commanding,  in  the  naval  service,  thirty  dollars  per  month;  for 
major  in  the  military  service  and  in  the  Marine  Corps,  and  lieutenant,  surgeon, 
paymaster,  and  chief  engineer,  respectively  ranking  with  lieutenant  by  law, 
and  passed  assistant  surgeon  in  the  naval  service,  twenty-five  dollars  per  month; 
for  captain  in  the  military  service  and  in  the  Marine  Corps,  chaplain  in  the 
Army,  and  provost^marshal,  professor  of  mathematics,  master,  assistant  surgeon, 
assistant  paymaster,  and  chaplain  in  the  naval  service,  twenty  dollars  per 
month;  for  first  lieutenant  in  the  military  service  and  in  the  Marine  Corps, 
acting  assistant  or  contract  surgeon,  and  deputy  provost-marshal,  seventeen 
dollars  per  month;  for  second  lieutenant  in  the  military  service  and  in  the 
^Jarino  Corps,  first  assistant  engineer,  ensign,  and  pilot  in  the  naval  service, 
and  enroUing-officer,  fifteen  dollars  per  month ;  for  cadet-midshipman,  passed 
midshipman,  midshipman,  clerks  of  admirals  and  paymasters  and  of  other 
officers  commanding  vessels,  second  and  third  assistant  engineer,  master's  mate, 
and  all  warrant-officers  in  the  naval  service,  ten  dollars  per  month ;  and  "for  all 
other  persons  whose  rank  or  office  is  not  mentioned  in  this  section,  eight  dollars 
per  month ;  and  the  masters,  pilots,  engineers,  sailors,  and  crews  upon  the  gun- 
boats and  war-vessels  shall  be  entitled  to  receive  the  pension  allowed  herein  to 
those  of  like  rank  in  the  naval  service.      [R,  S.] 


Act  of  March  3, 1873,  ch.  234, 17  Stat.  L.  567. 

See  amendment  in  following  text. 

''The  professors  of  the  Military  Academy 
at  West  Point  are  commissioned  officers  of 
the  Army;  and  as  in  pay  and  allowances  they 
are  assimilated  to  the  rank  of  colonel  and 


lieutenant-colonel,  so  in  case  of  such  di»- 
ahility  as  is  described  in  section  4693,  Be 
vised  Statutes,  they  are  entitled  to  pensknit 
at  the  same  rate  with  officers  of  toe  raok 
last  named."  Professors  of  Military  AcmI- 
emy,  (1882)   17  Op.  Atty.-Gen.  369. 


An  act  to  amend  section  forty-six  himdred  and  ninety  five  of  the  Revised  Statutee  of  the 

United  States. 

[Act  of  June  18,  1878,  ch.  268,  20  Stat.  L.  166.} 

[Lieutena/nt-commanders'  pension.']  That  from  and  after  July  sixteenth, 
eighteen  hundred  and  sixty-two  pensions  granted  to  lieutenant-commanders  in 
the  Navy  for  disability,  or  on  account  of  their  death,  shall  be  the  same  as  there- 
tofore provided  for  lieutenants-commanding.      [20  Stat.  L.  166.] 

Sec.  4696.  [Pension  according  to  rank.]  Every  commissioned  officer  of 
the  Army,  Navy,  or  Marine  Corps  shall  receive  such  and  only  such  pension  as 
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is  provided  in  the  preceding  section^  for  tbe  rank  he  held  at  the  time  he  received 
the  injury  or  contracted  the  disease  which  resulted  in  the  disability,  on  account 
of  which  he  may  be  entitled  to  a  pension ;  and  any  commission  or  presidential 
appointment,  regularly  issued  to  such  person,  shall  be  taken  to  determine  his 
rank  from  and  after  the  date,  as  given  in  the  body  of  the  commission  or  appoint- 
ment conferring  said  rank:  Provided,  That  a  vacancy  existed  in  the  rank 
thereby  conferred ;  that  the  person  commissioned  was  not  disabled  for  military 
duty ;  and  that  he  did  not  willfully  neglect  or  refuse  to  be  mustered.      [iJ.  8,^ 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.       an  officer's  oension  is  not  determined  by  his 
567.  brevet  rank  but  by  his  lineal  rank.    Pensions, 

Detemunatioii  of  rank. —  The  amount  of       (1853)  6  Op.  Atty.-6en.  88. 

Sec.  4697.  [Perksions  for  permanent  specific  disability  prior  to  June  4, 
1872.]  For  the  period  commencing  July  fourth,  eighteen  hundred  and  sixty- 
four,  and  ending  June  third,  eighteen  hundred  and  seventy-two,  those  persons 
entitled  to  a  less  pension  that  hereinafter  mentioned,  who  shall  have  lost  both 
feet  in  the  military  or  naval  service  and  in  the  line  of  duty,  shall  be  entitled 
to  a  pension  of  twenty  dollars  per  month ;  for  the  same  period  those  persons  who, 
under  like  circumstances,  shall  have  lost  both  hands  or  the  sight  of  both  eyes, 
shall  be  entitled  to  a  pension  of  twenty-five  dollars  per  month;  and  for  the 
period  commencing  March  third,  eighteen  hundred  and  sixty-five,  and  ending 
June  third,  eighteen  hundred  and  seventy-two,  those  persons  who  under  like 
circumstances  shall  have  lost  one  hand  and  one  foot,  shall  be  entitled  to  a  pen- 
sion of  twenty  dollars  per  month ;  and  for  the  period  commencing  June  sixth, 
eighteen  hundred  and  sixty-six,  and  ending  June  third,  eighteen  hundred  and 
seventy-two,  those  persons  who  under  like  circumstances  shall  have  lost  one 
hand  or  one  foot,  shall  be  entitled  to  a  pension  of  fifteen  dollars  per  month; 
and  for  the  period  commencing  June  sixth,  eighteen  hundred  and  sixty-six, 
and  ending  June  third,  eighteen  hundred  and  seventy-two,  those  persons  entitled 
to  a  less  pension  than  hereinafter  mentioned,  who  by  reason  of  injury  received 
or  disease  contracted  in  the  military  or  naval  service  of  the  United  States  and 
in  the  line  of  duty,  shall  have  been  permanently  and  totally  disabled  in  both 
hands,  or  who  shall  have  lost  the  sight  of  one  eye,  the  other  having  been  previ- 
ously lost,  or  who  shall  have  been  otherwise  so  totally  and  permanently  disabled 
as  to  render  them  utterly  helpless,  or  so  nearly  so  as  to  require  regular  personal 
aid  and  attendance  of  another  person,  shall  be  entitled  to  a  pension  of  twenty- 
five  dollars  per  month ;  and  for  the  same  period  those  who  under  like  circum- 
stances shall  have  been  totally  and  permanently  disabled  in  both  feet,  or  in  one 
hand  and  one  foot,  or  otherwise  so  disabled  as  to  be  incapacitated  for  the  per- 
formance of  any  manual  labor,  but  not  so  much  as  to  require  regular  personal 
aid  and  attention,  shall  be  entitled  to  a  pension  of  twenty  dollars  per  month : 
and  for  the  same  period  all  persons  who  under  like  circumstances  shall  have  been 
totally  and  permanently  disabled  in  one  hand,  or  one  foot,  or  otherwise  so  dis- 
abled as  to  render  their  inability  to  perform  manual  labor  equivalent  to  the  loss 
of  a  hand  or  foot,  shall  be  entitled  to  a  pension  of  fifteen  dollars  per  month. 
[R.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.      seded  as  to  rate  of  pensions  by  the  provisions 
568.  of  the  Acts  following  the  next  section. 

This   section  has  been   practically   super- 

SeC.  4698.  \_Pensions  for  permanent  specific  disabilities  after  June  ^, 
1878.1  From  and  after  June  fourth,  eighteen  hundred  and  seventy-two,  all 
persons  entitled  by  law  to  a  less  pension  than  hereinafter  specified,  who,  while 
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in  the  military  or  naval  sen^ice  of  the  United  States,  and  in  line  of  duty,  shall 
hav€^  lost  the  sight  of  both  eyes,  or  shall  have  lost  the  sight  of  one  eye,  the  sight 
of  the  other  having  been  previously  lost,  or  shall  have  lost  both  hands,  or  shall 
have  lost  both  feet,  or  been  permanently  and  totally  disabled  in  the  same,  or 
otherwise  so  permanently  and  totally  disabled  as  to  render  them  utterly  helpless, 
or  so  nearly  so  as  to  require  the  regular  personal  aid  and  attendance  of  another 
person,  shall  be  entitled  to  a  pension  of  thirty-one  dollars  and  twenty-five  cents 
per  month ;  and  all  persons  who,  under  like  circumstances,  shall  have  lost  one 
hand  and  one  foot,  or  been  totally  and  permanently  disabled  in  the  same,  or 
otherwise  so  disabled  as  to  be  incapacitated  for  performing  any  manual  labor, 
but  not  so  much  as  to  require  regular  personal  aid  and  attendance,  shall  be 
entitled  to  a  pension  of  twenty-four  dollars  per  month;  and  all  persons  who, 
under  like  circumstances,  shall  have  lost  one  hand,  or  one  foot,  or  been  totally 
and  permanently  disabled  in  the  same,  or  otherwise  so  disabled  as  to  render 
their  incapacity  to  perform  manual  labor  equivalent  to  the  loss  of  a  hand  or 
foot,  shall  be  entitled  to  a  pension  of  eighteen  dollars  per  month :  Provided, 
That  all  persons  who,  under  like  circumstances,  have  lost  a  leg  above  the  knee, 
and  in  consequence  thereof  are  so  disabled  that  they  cannot  use  artificial  limbs, 
shall  be  rated  in  the  second  class  and  receive  twenty-four  dollars  per  month 
from  and  after  June  fourth,  eighteen  hundred  and  seventy-two;  and  all  per- 
sons who,  under  like  circumstances,  shall  have  lost  the  hearing  of  both  ears, 
shall  be  entitled  to  a  pension  of  thirteen  dollars  per  month  from  the  same  date: 
Provided,  That  the  pension  for  a  disability  not  permanent,  equivalent  in  degree 
to  any  provided  for  in  this  section,  shall,  during  the  continuance  of  the  dis- 
ability in  such  degree,  be  at  the  same  rate  as  that  herein  provided  for  a  perma- 
nent disability  of  like  degree.      [R,  /?.] 


Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
569. 

This  section  has  been  practically  super- 
seded as  to  the  rate  of  pension  for  various 
disabilities  by  the  provisions  of  the  Acts 
following. 

Total  helplessness. —  See  Acts  of  June  18, 
1874,  ch.  298,  infra;  June  16,  1880,  ch.  236, 
infra,  p.  623;  March  4,  1890,  ch.  25,  infra, 
p.  627. 

Disability  requiring  frequent  and  periodical 
attendance.  — See  Act  of  July  14,  1892,  ch. 
169,  infra,  p.  626. 

Incapacity  to  perform  manual  labor.  —  See 
Act  of  March  3,  1883,  ch.  91,  infra,  p.  626. 


Loss  of  one  hand  and  one  foot.  —  See  Aet 
of  Feb.  28,  1877,  ch.  73,  infra,  p.  624. 

Loss  of  both  hands,  feet,  or  eyes.  — See 
Acts  of  June  17,  1878,  ch.  261,  infra,  p.  624; 
Feb.  12,  1889,  ch.  132,  infra,  p.  626. 

Total  blindness.  —  See  Act  of  March  3, 
1879,  ch.  200,  infra,  p.  624. 

Loss  of  hand,  foot,  arm,  or  leg.  — See 
Acts  of  March  3,  1883,  ch.  91,  infra,  p.  625; 
Aug.  4,  1886,  ch.  899,  infra,  p.  625;  Bfarcfa 
2,  1903,  ch.  977,  Appendix. 

Deafness.  —  See  Acts  of  Aug.  27,  1888,  dt 
913,  infra,  p.  626;  June  16,  1903,  ch.  190, 
Appendix, 


An  act  to  inaease  the  pensions  of  soldiers  and  sailors  who  have  been  totally  diaaWed. 

[Act  of  June  18,  1874,  ch.  298,  18  Stat,  L.  78.} 

[Sec.  1.]  [Increase  of  pension  for  total  helplessness.]  That  section  four 
of  the  act  entitled  "  An  act  to  revise,  consolidate,  and  amend  the  laws  relating 
to  pensions,"  and  approved  March  third,  eighteen  hundred  and  seventy-three, 
be  so  amended  that  all  persons  who,  while  in  the  military  or  naval  service  of 
the  United  States,  and  in  the  line  of  duty,  shall  have  been  so  permanently  and 
totally  disabled  as  to  require  the  regular  personal  aid  and  attendance  of  another 
person,  by  the  loss  of  the  sight  of  both  eyes,  or  by  the  loss  of  the  sight  of  one 
eye,  the  sight  of  the  other  having  been  previously  lost,  or  by  the  loss  of  both 
hands,  or  by  the  loss  of  both  feet,  or  by  any  other  injury  resulting  in  total  and 
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permanent  helplessness,  shall  be  entitled  to  a  pension  of  fifty  dollars  per  month ; 
and  this  shall  be  in  lieu  of  a  pension  of  thirty-one  dollars  and  twenty-five  cents 
per  month  granted  to  such  person  by  said  section :  Provided,  That  the  increase 
of  pension  shall  not  be  granted  by  reason  of  any  of  the  injuries  herein  specified 
unless  the  same  have  resulted  in  permanent  total  helplessness  requiring  the 
regular  personal  aid  and  attendance  of  another  person.      \^18  Stat.  L,  75.] 

Sec.  4  herein  referred  to  is  incorporated  in  Increase  of  amoonts.  —  See  amendments  in 

the  Revised  Statutes  as  sec.  4698.    See  note      the  following  Acts, 
to  R.  S.  sec.  4698,  supra,  p.  622. 

Sec.  2.  [Wlien  act  takes  effect.^  That  this  act  shall  take  effect  from  and 
after  the  fourth  day  of  June,  eighteen  hundred  and  seventy-four.  [18  Stat. 
L.  78.;\ 


An  act  to  increase  the  pensions  of  certain  pensioned  soldiers  and  sailors  who  are  utterly 
helpless  from  injuries  received  or  disease  contracted  while  in  the  United  States  service. 

[Act  of  June  16,  1880,  ch.  236,  21  Stat.  L.  281.} 

[Sec.  1.]  [Increase  of  pension  for  total  helplessness.'\  That  all  soldiers 
and  sailors  who  are  now  receiving  a  pension  of  fifty  dollars  per  month,  under 
the  provisions  of  an  act  entitled  "  An  act  to  increase  the  pension  of  soldiers  and 
sailors  who  have  been  totally  disabled,"  approved  June  eighteenth,  eighteen 
hundred  and  seventy-four,  shall  receive,  in  lieu  of  all  pensions  now  paid  them 
by  the  Government  of  the  United  States,  and  there  shall  be  paid  them  in  the 
same  manner  as  pensions  are  now  paid  to  such  persons,  the  sum  of  seventy  two 
dollars  per  month.      [21  Stat.  L.  S81.] 


See  note  to  R.  S.  sec.  4698,  supra,  p.  622. 
See  also  Act  of  March  4,  1890,  ch.  25,  infra, 
p.  627. 

Relation  of  Acts  increasing  pensions. — 
*'The  Act  of  1874  was  an  amendment  of  the 
fourth  section  of  the  general  pension  law  of 
March  3,  1873,  (sec.  4698  Revised  Statutes) 
in  this  particular  only,  that  it  raised  the 
pensions  of  those  who  were  entitled  to  $31.2.5 
per  month,  under  the  law  of  1873,  to  $50. 
Then  the  Act  of  June  16,  1880,  comes  in  and 
simply  increases  the  pensions  of  the  same 
class  of  pensioners  to  $72  per  month.  It 
is  a  substitute  for  the  Act  of  1874  and  ab- 
rogates it."  Burnett's  Case,  (1882)  17  Op. 
Atty.-Gen.  327. 

"The  intent  and  spirit  of  the  Act  of  June 
16, 1880,  is  that  all  those  soldiers  and  sailors 
whose  present  right  it  was  at  the  time  of 
its  passage  to  demand  and  receive  a  pension 
of  $50  a  month  under  the  law  of  1874  should 
have  the  same  increased  to  $72."  Burnett's 
Case,   (1882)    17  Op.  Atty.-Gen.  327. 

Who  entitled  to  increase.  —  "The  pension- 
ers who.  under  the  general  law,  were  on  June 
16,  1880,  entitled  to  receive  $31.25  per  month 
are,  under  the  Act  of  June  16,  1880,  en- 
titled to  $72  per  month.  ♦  ♦  •  They  are 
entitled  to  the  increase  no  matter  when  they 
make  application  for  it.  The  facts  showing 
liis  right  to  be  upon  the  pension  roll,  not  the 
time  when  his  name  was  placed  ther*?.  are  the 
important  and  governing  considerations." 
Burnett's  Case.  (1882)  17  Op.  Atty.-Gen.  327. 

The  words  "now  receiving"  construed. — 


"  To  say  that  only  those  who  on  the  16th  of 
June,  1880,  were  upon  the  pension  roll  under 
the  Act  of  1874  are  entitled  to  the  increase, 
is  to  put  too  literal  and  narrow  a  construc- 
tion upon  the  statute.  The  words  'now 
receiving*  in  the  Act  of  1880  should  be  con- 
strued to  mean  *  now  entitled  to  receive.*  ** 
Burnett's  Case,  (1882)  17  Op.  Atty.-Gen.  327. 

Subsequent  pensioners. —  "  The  Act  of 
June  16,  1880,  ch.  236,  which  provides  for  an 
increase  of  pension  for  certain  pensioners 
'now  receiving  a  pension  of  $50  per  month' 
under  the  Act  of  June  18,  1874,  ch.  299,  being 
in  terms  limited  to  those  who  at  the  time  of 
its  enactment  were  receiving  a  pension  of 
$50  per  month  under  the  Act  of  1874,  its 
boncfits  cannot  be  extended  to  those  who  may 
thereafter  become  entitled  to  receive  a  pen- 
sion of  the  same  amount  under  the  Act  of 
1874."  Increase  of  Pensions,  (1880)  16  Op. 
Atty.-Gen.  504. 

Und^r  special  and  general  laws.  —  In  Bur- 
nett's Pension,  (1882)  17  Op.  Atty.-Gen.  401, 
it  was  held  by  Attorney-General  Brewster, 
that,  where  a  person  was  receiving  a  pension 
under  the  general  law  and  thereafter  by  a 
special  Act  he  was  given  a  larger  pension  "  in 
lieu  of  the  pension  he  now  receives,"  and  sub- 
sequent to  the  special  Act  the  pension  to 
which  he  would  be  entitled  was  increased  by 
the  general  Act  of  June  16,  1880,  he  was 
entitled  to  have  two  pension  certificates  is- 
sued to  him,  one  under  the  Act  of  June  16, 
1880,  and  the  other  under  the  special  Act. 
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Act  of  Fob.  2S,  1877.  PENSIONS.  Ai(t  of  ■trch  S,  1171. 

Sec.  2.  IDate  from  which  increase  takes  effect S\  All  pensioners  xvLoae 
pensions  shall  be  increased  by  the  provisions  of  this  act  from  fifty  dollars  per 
month  to  seventy  two  dollars  per  month  shall  be  paid  the  diflference  between 
said  sums  monthly,  from  June  seventeenth,  eighteen  hundred  and  seventy  eight, 
to  the  time  of  the  taking  effect  of  this  act      [21  Stat.  L,  281S\ 


An  act  to  allow  a  penaion  of  tbiity-siz  dollara  per  month  to  a oldien  tiiio  liave  loit  bitl 

an  arm  and  a  leg. 

[Act  of  Feb.  98,  1877,  ch.  73,  19  SUU.  L.  264,1 

{^Pensions  for  loss  of  one  hand  and  one  foot,  etc.']  That  all  persons  who, 
while  in  the  military  or  naval  service  of  the  United  States,  and  in  the  line  of 
duty,  shall  have  lost  one  hand  and  one  foot,  or  been  totally  or  permanently  dis- 
abled in  both,  shall  be  entitled  to  a  pension  for  each  of  such  disabilities,  and  at 
such  a  rate  as  is  provided  for  by  the  provisions  of  the  existing  laws  for  each 
disability :  Provided,  That  this  act  shall  not  be  so  construed  as  to  reduce  pes- 
sions  in  any  case,      [id  Stat.  L.  26^.] 

See  note  to  R.  S.  see.  4698,  supra,  p.  622. 


An  act  to  increase  the  pension  of  certain  pensioned  soldiers  and  sailors  vrho  liave  loit  M 
their  hands  or  both  their  feet  or  the  sight  of  both  eyes  in  the  service  of  the  conatxy. 

[Act  of  June  17,  1878,  ch.  261,  20  Stat.  L.  144.J 

[Preambk.l  Whereas,  it  is  apparent  that  the  present  pension  paid  to 
soldiers  and  sailors  who  have  lost  both  their  hands  or  both  their  feet  in  the  to- 
vice  of  the  country  is  greatly  inadequate  to  the  support  of  such  as  have  families: 
Therefore, 

{^Pension  for  loss  of  both  hands,  feet,  or  eyes.']  That  on  and  after  the  pis- 
sage  of  this  act,  all  soldiers  and  sailors  who  have  lost  either  both  their  hands 
or  both  their  feet  or  the  sight  of  both  eyes  in  the  service  of  the  United  States, 
shall  receive,  in  lieu  of  all  pensions  now  paid  them  by  the  Government  of  the 
United  States,  and  there  shall  be  paid  to  them,  in  the  same  manner  as  pensiins 
are  now  paid  to  such  persons,  the  sum  of  seventy  two  dollars  per  month.  [tO 
Stat.  L.  lU'] 

See  note  to  R.  S.  sec.  4698,  supra,  p.   622. 

Increase  of  amount.  —  See  Act  of  Feb.  12,  1889»  ch.  132,  infra,  p.  626. 


An  act  for  the  relief  of  soldiers  and  sailors  becoming  totally  blind  in  the  senrioe  of  tke 

country. 

[Act  of  March  3,  1879,  ch.  200,  20  Stat.  JL.  484,} 

[Pension  on  account  of  total  blindness.]  That  the  act  of  June  seventeent' 
eighteen  hundred  and  seventy  eight,  entitled  "  An  act  to  increase  the  pensions 
of  certain  soldiers  and  sailors  who  have  lost  both  their  hands  or  both  their  feet. 
or  the  sight  of  both  eyes,  in  the  service  of  the  country  ",  be  so  construed  as  to 
include  all  soldiers  and  sailors  who  have  become  totally  blind  from  causes 
occurring  in  the  service  of  the  United  States.      [20  Stat.  L.  48^.] 

See  note  to  R.  S.  sec.  4698,  supra,  p.   622. 
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Art  of  Xareh  3,  lS8d.  PENSIONS.  Act  of  Aug.  4,  1886. 

An  act  to  amend  the  pension  laws  by  increasing  the  pensions  of  soldiers  and  sailors  who  have 

lost  an  arm  or  leg  in  the  service,  and  for  other  purposes. 

iAct  of  March  3,  1883,  ch,  91,  22  Stat,  L.  453.] 

\_Pension  for  loss  of  hound,  foot,  arm,  or  leg,  or  in  case  of  incapacity  to  per- 
form manual  labor.']  That  from  and  after  the  passage  of  this  act  all  persons 
on  the  pension-roll,  and  all  persons  hereafter  granted  a  pension,  who,  while  in 
the  military  or  naval  service  of  the  United  States,  and  in  the  line  of  duty,  shall 
have  lost  one  hand  or  one  foot,  or  been  totally  or  permanently  disabled  in  the 
same,  or  otherwise  so  disabled  as  to  render  their  incapacity  to  perform  manual 
labor  equivalent  to  the  loss  of  a  hand  or  a  foot,  shall  receive  a  pension  of  twenty- 
four  dollars  per  month ;  that  all  persons  now  on  the  pension-roll,  and  all  persons 
hereafter  granted  a  pension,  who  in  like  manner  shall  have  lost  either  an  arm 
at  or  above  the  elbow,  or  a  leg  at  or  above  the  knee,  or  shall  have  been  otherwise 
80  disabled  as  to  be  incapacitated  for  performing  any  manual  labor,  but  not  so 
much  as  to  require  regular  personal  aid  and  attendance,  shall  receive  a  pension 
of  thirty  dollars  per  month :  Provided,  That  nothing  contained  in  this  act  shall 
be  construed  to  repeal  section  forty-six  hundred  and  ninety-nine  of  the  Revised 
Statutes  of  the  United  States,  or  to  change  the  rate  of  eighteen  dollars  per 
month  therein  mentioned  to  be  proportionately  divided  for  any  degree  of  dis- 
ability established  for  which  section  forty-six  hundred  and  ninety-five  makes  no 
provision.      [22  Stat.  L.  4SS.] 

Increase.  —  See  following  section,  and  Act  of  March  2,  1903,  ch.  977,  Appendix. 
See  note  to  R.  S.  sec.  4698,  supra,  p.   622. 


An  act  to  amend  the  pension  laws  by  increasing  the  pensions  of  soldiers  and  sailors  who  have 

lost  an  arm  or  leg  in  Uie  service. 

[Act  of  Aug.  4,  1886,  ch.  899,  24  Stat.  L.  220.-] 

[Increase  of  pension  for  loss  of  hand,  foot,  arm,  or  leg.']  That  from  and 
after  the  passage  of  this  act  all  persons  on  the  pension  rolls,  and  all  persons 
hereafter  granted  a  pension,  who,  while  in  the  military  or  naval  service  of  the 
United  States  and  in  line  of  duty,  shall  have  lost  one  hand  or  one  foot,  or  been 
totally  disabled  in  the  same,  shall  receive  a  pension  of  thirty  dollars  a  month"; 
that  all  persons  now  on  the  pension  rolls,  and  all  persons  hereafter  granted  a 
pension,  who  in  like  manner  shall  have  lost  either  an  arm  at  or  above  the  elbow 
or  a  leg  at  or  above  the  knee,  or  been  totally  disabled  in  the  same,  shall  receive 
a  pension  of  thirty-six  dollars  per  month ;  and  that  all  persons  now  on  the  pen- 
sion rolls,  and  all  persons,  hereafter  granted  a  pension  who  in  like  manner  shall 
have  lost  either  an  arm  at  the  shoulder  joint  or  a  leg  at  the  hip-joint,  or  so  near 
the  joint  as  to  prevent  the  use  of  an  artificial  limb,  shall  receive  a  pension  at  the 
rate  of  forty-five  dollars  per  month :  Provided,  That  nothing  contained  in  this 
act  shall  be  construed  to  repeal  section  forty-six  hundred  and  ninety-nine  of 
the  Revised  Statutes  of  the  United  States,  or  to  chans^e  the  rate  of  eighteen 
dollars  per  month  therein  mentioned  to  be  proportionately  divided  for  any 
degree  of  disability  established  for  which  section  forty-six  hundred  and  ninety- 
five  makes  no  provision.      [2^  Stat.  L.  220.] 

See  note  to  R.  S.  sec.  4698,  supra,  p.  622.  increase     pensions     in     certain     cases,"     as 

Increase  of  pension.  —  See  Act  of  March  2,  follows : 

1903.  ch.   977,   Appendix.  [Sec.  1.]  "That  all  persons  who  are  now 

Artificial  limbs.  — This  Act  superseded  the  entitled  to  pensions  under  existing  laws  and 

provisions  of  the  Act  of  June  18,   1874,  ch.  who  have  lost  either  an  arm  at  or  above  the 

299,  18   Stat.   L.    78,   entitled   "  An   Act   to  elbow,  or  a  leg  at  or  above  the  knee,  shall  be 
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rated  in  the  second  class,  and  shall  receive 
twenty-four  dollars  per  month:  Provided, 
That  no  artificial  limbs,  or  commutation 
therefor,  shall  be  furnished  to  such  persons 
as  shall  be  entitled  to  pensions  under  this  act. 

"Sec.  2.  That  this  act  shall  take  effect 
from  and  after  the  fourth  day  of  June,  eigh- 
teen hundred  and  seventy-four." 

See  further,  Act  of  Aug.  15,  1876,  ch.  300, 
infra,  p.  698. 

Loss  of  leg  at  hip.  —  The  above  Act  also 
superseded  the  provisions  of  the  Act  of 
March  3,  1879,  ch.  198,  20  Stat.  L.  483,  as 
follows :  "  That  all  pensioners  now  on  the 
pension-rolls,  or  who  may  hereafter  be  placed 
thereon,  for  amputation  of  either  leg  at  the 
hip  joint,  shall  receive  a  pension  at  the  rate 


of  thirty-seven  dollars  and  fifty  cents  per 
month  from  the  date  of  the  approval  of  tiub 
act." 

Lo^s  of  arm  at  shoulder  joint.  —  The  aboTe 
Act  also  supersedes  the  provisions  of  the  Act 
of  March  3,  1885,  ch.  352,  23  Stat.  L.  437,  ai 
follows:  ''That  all  soldiers  and  sailors  of 
the  United  States  who  have  had  an  arm  taken 
ofif  at  the  shoulder-joint,  caused  by  injuries 
received  in  the  service  of  their  country  wfaUe 
in  the  line  of  duty,  and  who  are  now  receiv- 
ing pensions,  shall  have  their  pensions  in- 
creased to  the  same  amount  that  the  law 
now  gives  to  soldiers  and  sailors  who  have 
lest  a  leg  at  the  hip-joint ;  and  this  act  shall 
apply  to  all  who  shall  be  hereafter  placed  oo 
the  pension-roll." 


An  act  to  establiah  an  intermediate  rate  of  pension  between  thirty  dollare  and  seTOity-two 

dollars  per  month. 

[Act  of  July  14,  1892,  ch.  169,  27  Stat.  L.  149.1 

[Pension  for  disability  requiring  frequent  and  periodical  aitenda/Me.]  That 
soldiers  and  sailors  who  are  shown  to  be  totally  incapacitated  for  perfonning 
manual  labor  by  reason  of  injuries  received  or  disease  contracted  in  the  service 
of  the  United  States  and  in  line  of  duty,  and  who  are  thereby  disabled  to  snch  a 
degree  as  to  require  frequent  and  periodical,  though  not  regular  and  constant, 
personal  aid  and  attendance  of  another  person,  shall  be  entitled  to  receive  a 
pension  of  fifty  dollars  per  month  from  and  after  the  date  of  the  certificate  of 
the  examining  surgeon  or  board  of  examining  surgeons  showing  such  degree  of 
disability,  and  made  subsequent  to  the  passage  of  this  act      {_27  Stat.  L.  llfi.] 

See  note  to  R.  8.  sec.  4698,  supra,  p.  622. 

An  act  anthorizing  an  increase  in  pensions  in  cases  of  deafness. 
[Act  of  Aug.  27,  1888,  ch.  918,  2S  Stat.  L.  449.} 

[Increase  of  pension  for  deafness.]  That  from  and  after  the  passage  of 
this  act  all  persons  on  the  pension-rolls  of  the  United  States,  or  who  may  here- 
after be  thereon,  drawing  pensions  on  account  of  loss  of  hearing,  shall  be  entitled 
to  receive,  in  lieu  of  the  amount  now  paid  in  case  of  such  disability,  the  ^mn 
of  thirty  dollars,  in  cases  of  total  deafness,  and  such  proportion  thereof  in  cases 
of  partial  deafness  as  the  Secretary  of  the  Interior  may  deem  equitable;  the 
amount  paid  to  be  determined  by  the  degree  of  disability  existing  in  each  caaa 
[Z6  Stat.  L.  U9.] 

See  note  to  R.  S.  sec.  4638,  supra,  p.  622. 

Increase  of  pension. —  See  Act  of  June  16, 1903,  ch.  190,  Appendix. 


An  act  to  increase  pensions  in  certain  cases. 
[Act  of  Feb.  12,  1889,  ch.  132,  2S  Stat.  L.  6S9.} 

[Increase  of  pension  for  loss  of  both  hands.]  That  from  and  after  the  pas- 
sage of  this  act  all  persons  who,  in  the  military  or  naval  service  of  the  United 
States  and  in  the  line  of  duty,  have  lost  both  hands,  shall  be  entitled  to  a  pension 
of  one  hundred  dollars  per  month.      [25  Stat.  L.  669.] 


See  note  to  R.  S.  sec.  4698,  supra,  p.  622. 
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act  to  increase  the  pensions  of  certain  soldiers  and  sailors  who  are  totally  helpless  from 
injuries  received  er  diseases  contracted  while  in  the  service  of  the  United  States. 

[Act  of  March  4,  1890,  ch.  26,  26  Stat.  L.  le.} 

[Increase  of  pension  for  total  helplessness,^  That  all  soldiers,  sailors,  and 
marines  who  have  since  the  sixteenth  day  of  June,  eighteen  hundred  and  eighty, 
or  who  may  hereafter  hecome  so  totally  and  permanently  helpless  from  injuries 
received  or  disease  contracted  in  the  service  and  line  of  duty  as  to  require  the 
regular  personal  aid  and  attendance  of  another  person,  or  who,  if  otherwise 
entitled,  were  excluded  from  the  provisions  of  "  An  act  to  increase  pensions  of 
certain  pensioned  soldiers  and  sailors  who  are  utterly  helpless  from  injuries 
received  or  disease  contracted  while  in  the  United  States  service,"  approved 
June  sixteenth,  eighteen  hundred  and  eighty,  shall  be  entitled  to  receive  a  pen- 
sion at  the  rate  of  seventy-two  dollars  per  month  from  the  date  of  the  passage 
of  this  act  or  of  the  certificate  of  the  examining  surgeon  or  board  of  surgeons 
showing  such  degree  of  disability  made  subsequent  to  the  passage  of  this  act. 
126  Stat.  L.  16.] 

See  note  to  R.  S.  sec.  4698,  9upra,  p.  622. 

S0C.  4698^.  [Increase  of  pensions.]  Except  in  cases  of  permanent  specific 
disabilities,  no  increase  of  pension  shall  be  allowed  to  commence  prior  to  the 
date  of  the  examining  surgeon's  certificate  establishing  the  same  made  under 
the  pending  claim  for  increase;  and  in  this,  as  well  as  all  other  cases,  the 
certificate  of  an  examining  surgeon,  or  of  a  board  of  examining  surgeons,  shall 
be  subject  to  the  approval  of  the  Commissioner  of  Pensions.      [R.  S.] 


Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
569.  See  note  to  R.  S.  sec.  4698,  supra, 
p.   622. 

What  constitute  specific  disahilities. — 
"The  disabilities  which  are  to  be  deemed 
'specific'  are  those  specified  in  the  stat- 
utes—  such  as  the  loss  of  a  hand,  foot,  or 
eve.  Injuries  requiring  medical  examina- 
tion to  ascertain  and  declare  their  nature 
and  extent  and  as  to  the  effect  of  which  there 
is  room  for  difference  of  opinion  are  not 
'specific'  disabilities."  Specific  Disabilities 
in  Pension  Gases,  (1879)  16  Op.  Atty.-Gen.  330. 

An  examining  surgeon  found  that  the  in- 
jury to  the  arm  occasioned  the  loss  of  four- 
teen-eighteenths  of  its  original  vigor,  and, 
therefore,  certified  that  the  soldier  was  un- 
able  to  do  any  manual  labor.     Held,   that 


the  disability  in  this  case  was  not  "  specific  " 
within  the  meaning  of  this  section,  and  that 
no  increase  of  pension  was  allowable  to  the 
soldier  in  respect  of  such  disability,  com- 
mencing prior  to  the  date  of  the  examining 
surgeon's  certificate.  Specific  Disabilities  in 
Pension  Cases,  (1879)  16  Op.  Atty.-Gen. 
330. 

Purpose  of  certificate  of  board  of  surgeons. 
— "  It  cannot  be  doubted  that  the  certifi- 
cates of  the  board  of  examining  surgeons  are 
intended  to  be  submitted  to  the  commis- 
sioner of  pensions  for  his  approval,  and  the 
facts  and  statements  therein  certified  to 
are  intended  to  guide  and  infiuence  his  ac- 
tion in  regard  to  the  applications  for  pen- 
sions pending  before  him."  U.  S.  v.  Van 
Leuven,    (1894)    62  Fed.  Rep.  62. 


Sec.  4699.  [Pensions  for  disability  not  otherwise  provided  for.]  The  rate 
of  eighteen  dollars  per  month  may  be  proportionately  divided  for  any  degree  of 
disability  established  for  which  section  forty-six  hundred  and  ninety-five  makes 
no  provision.      [R.  8.] 

Act  of  March  3,  1873,  ch.  234, 17  Stat.  L.  569. 

This  section  is  not  repealed  by  the  Act  of  Aug.  4,  1886,  ch.  899 ;  see  that  Act,  supra,  p.  626. 

Sec.  4700.  [Absentees.]  Officers  absent  on  sick-leave,  and  enlisted  men 
absent  on  sick-furlough,  or  on  veteran-furlough  with  the  organization  to  which 
they  belong,  shall  be  regarded  in  the  administration  of  the  pension-laws  in  the 
pame  manner  as  if  they  were  in  the  field  or  hospital.     [R.  8.] 


Act  of  March  3,  1873,  ch.  234, 17  Stat.  L.  569. 
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Sec.  4701 .  [Period  of  service,  how  construed.^  The  period  of  service  of  all 
persons  entitled  to  the  benefits  of  the  pension-laws,  or  on  account  of  whose 
death  any  person  may  become  entitled  to  a  pension,  shall  be  construed  to  extend 
to  the  time  of  disbanding  the  organization  to  which  such  persons  belonged,  or 
until  their  actual  discharge  for  other  cause  than  the  expiration  of  the  service 
of  such  organization.      [-B.  8.^ 

Act  of  March  3, 1873,  ch.  234, 17  Stat.  L.  569. 


An  Act  Regulating  proof  of  death  in  certain  Pension  caaee. 
[Act  of  March  13,  1896,  ch.  64,  29  Stat.  L.  57.] 

[Soldier's  death  presumed  after  seven  years'  unexplamed  absence.']  That  in 
considering  claims  filed  under  the  pension  laws,  the  death  of  an  enlisted  man 
or  officer  shall  be  considered  as  sufficiently  proved  if  satisfactory  evidence  is 
produced  establishing  the  fact  of  the  continued  and  unexplained  absence  of 
such  enlisted  man  or  officer  from  his  homeland  family  for  a  period  of  seven 
years,  during  which  period  no  intelligence  of  his  existence  shall  have  been 
received.  And  any  pension  granted  under  this  Act  shall  cease  upon  proof  that 
such  officer  or  enlisted  man  is  still  living.      \_29  Stai.  L.  57.] 

Sec.  4702-  [Pensions  to  widows  or  to  children  under  sixteen  years,  etc.] 
If  any  person  embraced  within  the  provisions  of  sections  forty-six  hundred  and 
ninety-two  and  forty-six  hundred  and  ninety-three  has  died  since  the  fourth  day 
of  March,  eighteen  hundred  and  sixty-one,  or  hereafter  dies,  by  reason  of  anv 
wound,  injury,  or  disease  which  under  the  conditions  and  limitations  of  audi 
sections  would  have  entitled  him  to  an  invalid  pension  had  he  been  disabled, 
his  widow  or  if  there  be  no  widow,  or  in  case  of  her  death  without  payment  to 
her  of  any  part  of  the  pension  hereinafter  mentioned,  his  child  or  children 
under  sixteen  years  of  age,  shall  be  entitled  to  receive  the  same  pension  as  the 
husband  or  father  would  have  been  entitled  to  had  he  been  totally  disabled,  to 
commence  from  the  death  of  the  husband  or  father,  to  continue  to  the  widow 
during  her  widowhood,  and  to  his  child  or  children  until  they  severally  attain 
the  age  of  sixteen  years,  and  no  longer ;  and  if  the  widow  remarry,  the  child 
or  children  shall  be  entitled  from  the  date  of  remarriage,  except  when  suA 
widow  has  continued  to  draw  the  pension-money  after  her  remarriage,  in  con- 
travention of  law,  and  such  child  or  children  have  resided  with  and  been  sup- 
ported by  her,  their  pension  will  commence  at  the  date  to  which  the  widow  was 
last  paid.      [R.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  Nature  of  pension  to  widow  and  cfaildiei. 

669.  —  "  The  right  of  pension  does  not  depend  on 

This  s(cction  was  amended  to  read  as  above  the  necessities  of  the  parties.     It  is  giren 

by  the  Act  of  Aug.  7,  1882,  ch.  438,  sec.  1,  to  the  widows  and  children   of  officers  and 

22   Stat.   L.   345.     The   amendment  consists  men,  of   rich   and  poor,   without  regard  to 

in  the  addition  of  the  closing  provisions  of  their  circumstances.     It  is  in  the  nature  of 

the  section  beginning  with  the  words,  "  ex-  an  absolute  engagement  or  promise  made  to 

cept  w^hen  such  widow  has  continued,"  etc.  those  officers  and  men  that  if  they  fall  in 

Commencement   of   pension  to   widow   on  the  service  of  their  country,  so  much  diall 

death  of  husband  from  cause  originating  in  be  paid  to  their  wives  and  children  withont 

the   service,   see   Act   of   June   7,    1888,    eh.  inquiry  into  the  fact  whether  they  stand  In 

309,  infrOf  p.  630.  need  of  it  or  not.     Nor  is   there  any  con 

Accrued    p'^nsion    on    death    of   pensioner,  dition  annexed  to  the  promise,  that  the  moaer 

see  Act  of  March  2,  1895.  ch.   193,  infra,  p.  shall  be  paid  if  applied  for  in  a  given  time. 

643.  or  in  a  given  state  of  things.    It  is  bottomed 

Increase   of   pension   to   widows,   children,  only  on  the  single  condition  that  the  husbtud 

or  (lopondont  relatives,  soe  Act  of  ^Inrch  19,  and    lather  shall  die   in   the  aervice  of  his 

1886,  ch.  22,  infra,  p.  630.  country,    on    the   happening   of   which 
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dition  the  public  engagement  becomes  a  debt, 
which  is  as  much  property,  and  the  property 
of  the  widow  and  the  children,  as  any  bond 
which  the  deceased  may  have  left  to  them 
by  his  will."  Pensions  to  Widows,  (1836) 
3  Op.  Atty.-Gen.  71. 

Support  of  family  as  basis.  —  The  policy 
of  the  pension  laws  is  to  equalize  the  means 
of  support  for  the  three  classes  of  pensioners 
designated  in  R.  S.  4692,  and  when  death  en- 
sues, the  financial  loss  being  the  same  to  the 
family  in  each  class,  the  same  pension  is 
allowed  to  the  widow,  that  is  the  amount 
given  for  total  disability.  Burnett  V,  U.  S., 
(1885)    20  Ct.  CI.   190. 

Amount  allowed  a  widow.  —  "It  is  not  to 
be  doubted  that  the  words  *  total  disability ' 
in  the  pension  laws  have  a  technical  signifi- 
cation which  cannot  be  disregarded.  And 
when  the  statute  fixes  $30  per  month  as 
the  pension  in  case  of  total  disability 
*  •  •  and  declares  that  his  widow  shall 
receive  the  same  pension  as  her  husband 
would  have  received  had  he  been  '  totally  dis- 
abled,' there  is  no  room  left  for  a  construc- 
tion that  would  give  her  a  pension  in  excess 
of  that  amount."  Burnett  t?.  U.  S.,  (1886) 
116  U.  S.  158;  Widow's  Pension,  (1884)  18 
Op.  Atty.-Gen.  39;  Burnett's  Claim,  (1884) 
18  Op.  Atty.-Gen.  73. 

Right  of  widow  to  pension  husband  re- 
ceived.—  This  section  entitles  the  widow  to 
a  pension  equal  to  that  provided  for  total  dis- 
ability but  does  not  allow  her  the  same  pen- 
sion which  her  husband  had  been  receiving 
at  the  time  of  his  death.    Burnett  v,  U.  S., 


(1886)  20  a.  CI.  190,  alflrmed  116  U.  8. 
168. 

Right  of  children.  —  "  His  child  or  children, 
one  or  many,  shall  be  entitled.  It  is  clear 
that  the  whole  is  given  to  the  ofTspring  of 
the  father  as  a  class.  If  there  is  more  than 
one  child  they  have  a  joint  estate,  so  to 
speak,  in  the  pension.  The  statute  disposes 
of  the  whole.  No  part  of  it  reverts  or  falls 
back  to  the  government  until  the  last  child 
arrives  at  the  age  of  sixteen  years  or  until 
his  death  before  reaching  that  age."  Pen- 
sions,  (1882)    17  Op.  Atty.-Gen.  339. 

Right  of  a  surviving  child.  — "  The  sur- 
viving child  (the  widow  and  other  children 
being  dead)  is  entitled  to  the  whole  of  the 
pension  the  father  would  be  entitled  to  were 
he  living,  not  to  such  fractional  part  thereof 
only  as  he  (the  survivor)  would  have  had 
the  benefit  of  if  the  other  children  or  any  of 
them  were  living."  Pensions,  (1882)  17  Op. 
Atty.-Gen.  339. 

Death  in  railway  accident  —  This  section 
does  not  apply  to  a  pensioner  killed  by  neg- 
ligence in  a  railway  accident.  St.  Louis,  etc., 
R.  Co.  V.  Maddry,  (1893)  57  Ark.  311. 

Right  to  set  aside  fraudulent  divorce. — 
A  widow  who  would  be  entitled  to  a  pension 
from  the  death  of  her  husband  has  such  a 
right  of  property  that,  although  the  pension 
is  a  mere  bounty  of  the  government,  she 
would  be  entitled  to  maintain  an  action  to 
set  aside  a  decree  of  divorce  fraudulently 
obtained  by  the  husband  before  his  death. 
Lawrence  i?.  Nelson,  (1901)   113  Iowa  277. 


Sec.  4703.  [Increased  pension  to  widows,  etc.]  The  pensions  of  widows 
shall  be  increased  from  and  after  the  twenty-fifth  day  of  July,  eighteen  hundred 
nnd  sixty-six  at  the  rate  of  two  dollars  per  month  for  each  child  under  the  age 
of  sixteen  years,  of  the  husband  on  account  of  whose  death  the  claim  has  been, 
or  shall  be,  granted.  And  in  every  case  in  which  the  deceased  husband  has 
left,  or  shall  leave,  no  widow,  or  where  his  widow  has  died  or  married  again, 
or  where  she  has  been  deprived  of  her  pension  under  the  provisions  of  the 
pension-law,  the  pension  granted  to  such  child  or  children  shall  be  increased  to 
the  same  amount  per  month  that  would  be  allowed  under  the  foregoing  pro- 
visions to  the  widow,  if  living  and  entitled  to  a  pension :  Provided,  That  the 
additional  pension  herein  granted  to  the  widow  on  account  of  the  child  or 
children  of  the  husband  by  a  former  wife  shall  be  paid  to  her  only  for  such 
period  of  her  widowhood  as  she  has  been,  or  shall  be,  charged  with  the  main- 
tenance of  such  child  or  children ;  for  any  period  during  which  she  has  not  been, 
or  she  shall  not  be,  so  charged,  it  shall  be  granted  and  paid  to  the  guardian  of 
such  child  or  children :  Provided  further.  That  a  widow  or  guardian  to  whom 
increase  of  pension  has  been,  or  shall  hereafter  be,  granted  on  account  of  minor  > 
children,  shall  not  be  deprived  thereof  by  reason  of  thieir  being  maintained  in 
whole  or  in  part  at  the  expense  of  a  State  or  the  public  in  any  educational 
institution,  or  in  any  institution  organized  for  the  care  of  soldiers'  orphans. 
[i2.  S.] 


Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
670. 

Right  of  child  to  accounting. —  The  amount 
of  money  received  by  the  widow  of  a  deceased 
soldier  *'  for  each  child "  means  because  of 
the  existence  of  such  child  and  not  for  its  use 


to  be  accounted  for  by  the  widow  to  the  child 
after  he  attains  his  majority  as  money  had 
and  received  for  his  benefit.  Creekbaum  f?. 
Sohner,  (1894)  1  Ohio  Dec.  257,  1  Ohio  N.  P. 
34. 
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Aet  of  March  19,  1886.  PENSIONS.  Aet  of  lone  27,  ItSa 

An  act  to  increase  the  pensions  of  widows  and.  dependent  relatives  of  deceased  soldieis  waA 

sailors. 

[Act  of  March  19,  1880,  oh.  22,  24  Stat.  L.  5.] 

[Sec.  1.]  [Increased  pensions  to  widows,  minor  children,  and  dependent 
relatives.^  That  from  and  after  the  passage  of  this  act  the  rate  of  pension  for 
widows,  minor  children,  and  dependent  relatives  now  on  the  pension-roll,  or 
hereafter  to  be  placed  on  the  pension-roll,  and  entitled  to  receive  a  leas  rate  than 
hereinafter  provided,  shall  be  twelve  dollars  per  month;  and  nothing  herein 
shall  be  construed  to  affect  the  existing  allowance  of  two  dollars  per  month  for 
each  child  under  the  age  of  sixteen  years :  Provided,  That  this  act  shall  apply 
only  to  widows  who  were  married  to  the  deceased  soldier  or  sailor  prior  to  its 
passage  and  to  those  who  may  hereafter  marry  prior  to  or  during  the  service  of 
the  soldier  or  sailor.  And  all  acts  or  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  are  hereby  repealed.      [2Jf  Stat.  L.  5.] 

Sec.  2.  [Claim  agents  not  to  receive  compensation.]  That  no  claim  agent 
or  attorney  shall  be  recognized  in  the  adjudication  of  claims  under  this  act,  nor 
shall  any  such  person  be  entitled  to  receive  any  compensation  whatever  for  ser- 
vices or  pretended  services  in  making  applications  thereunder.     [^-4  St^.  L.  6.] 


Sec.  3.  [Pensions  to  dependent  widows  or  to  minor  or  helpless  childrenJ] 
That  if  any  officer  or  enlisted  man  who  served  ninety  days  or  more  in  the  Army 
or  Navy  of  the  United  States  during  the  late  war  of  the  rebellion,  and  who  was 
honorably  discharged  has  died,  or  shall  hereafter  die,  leaving  a  widow  without 
means  of  support  other  than  her  daily  labor,  and  an  actual  net  income  not 
exceeding  two  hundred  and  fifty  dollars  per  year,  or  minor  children  under  the 
age  of  sixteen  years,  such  widow  shall,  upon  due  proof  of  her  husband's  death, 
without  proving  his  death  to  be  the  result  of  his  army  service,  be  placed  <mi  the 
pension  roll  from  the  date  of  the  application  therefor  under  this  Act,  at  the 
rate  of  eight  dollars  per  month  during  her  widowhood,  and  shall  also  be  paid 
two  dollars  per  month  for  each  child  of  such  officer  or  enlisted  man  under  six- 
teen years  of  age ;  and  in  case  of  the  death  or  remarriage  of  the  widow,  leaving 
a  child  or  children  of  such  officer  or  enlisted  man  under  the  age  of  sixteen  years, 
such  pension  shall  be  paid  such  child  or  children  until  the  age  of  sixteen: 
Provided,  That  in  case  a  minor  child  is  insane,  idiotic,  or  otherwise  physically 
or  mentally  helpless,  the  pension  shall  continue  during  the  life  of  said  child,  or 
during  the  period  of  such  disability ;  and  this  proviso  shall  apply  to  all  pensions 
heretofore  granted  or  hereafter  to  be  granted  under  this  or  any  former  statute; 
and  such  pensions  shall  commence  from  the  date  of  application  therefor  after 
the  passage  of  this  Act:  And  provided  further.  That  said  widow  shall  have 
married  said  soldier  prior  to  the  passage  of  the  said  Act  of  June  twenty-seventh, 
eighteen  hundred  and  ninety.      [31  Stat.  L.  171.] 

This  is  from  the  Act  of  June  27,  1890,  ch.  Rights  of  older  children.  —  HThis  right  h 

0)34,  26  Stat.  L.  182,  as  amended  by  the  Act  conditional  and  not  absolute.     It  is  confioed 

of  May  9,  1900,  ch.  385,  31  Stat.  L.  171.     The  to  the  widow  and  children  under  sixteen,  and 

nmendment  consists  of   the  addition   of  the  the  older  children  do  not  share  in  it.     St. 

words  "and  an  actual  net  income  not  exceed-  Louis,  etc.,  R.  Co.  i\  Maddry,  (1893)  57  Ark. 

ing  two  hundred  and  fifty  dollars  per  year."  311. 

See  notes  under  R.  S.  sec.  4702  for  cases  on  Pensioner    killed    in    railway    aocident^ 

this  subject,  supra,  p.  628.  The  conditional  provisions  for  the  widow  sod 

Nature  of  ri^ht. —  This  is  a  new  ripht  con-  children  under  this  Act  should  not  be  consid- 

ferred  upon   the  widow  and  young  children  ered  in  mitigation  of  damages  for  the  death 

and  not  an  old  right  passing  from  the  de-  of  the  pensioner  killed  in  a  railway  accident 

ceased   to  them.    St.  Louis,  etc.,  R.  Co.   v.  St.  Louis,  etc,  R,  Co.  v,  Maddry,  (1893)  57 

Maddry,  (1893)  57  Ark.  311.  Ark.  311. 
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Act  of  Ang.  7,  1882. 


Sec.  4704.  [What  children  deemed  legitimate,]  In  the  administration  of 
the  pension-laws,  children  bom  before  the  marriage  of  their  parents,  if  acknowl- 
edged by  the  father  before  or  after  the  marriage,  shall  be  deemed  legitimate. 
IB.  8.] 


Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
670. 

Pension  to  iUegitimate  child.  —  Under  this 
aection  an  illegitimate  child  who  becomes 
leg:itimate  by  the  intermarriage  of  the 
parents  and   recognition    thereafter   by   the 


father  is  entitled  to  receive  a  pension  on  ac- 
count of  the  father.  U.  S.  v.  Skam,  (1837) 
6  Cranch  (C.  C.)  367. 

Adoptad  child.— In  U.  S.  v.  Skam,  (1837) 
5  Cranch  (C.  C.)  367,  it  was  held  that  an 
adopted  child  was  not  entitled  to  a  pension. 


S6C.  4705.  [Widows  of  colored  and  Indiaai  soldiers,  etc]  The  widows  of 
colored  and  Indian  soldiers  and  sailors  who  have  died,  or  shall  hereafter  die, 
by  reason  of  wounds  or  injuries  received,  or  casualty  received,  or  disease  con- 
tracted, in  the  military  or  naval  service  of  the  United  States,  and  in  the  line  of 
duty,  shall  be  entitled  to  receive  the  pension  provided  by  law  without  other  evi- 
dence of  marriage  than  satisfactory  proof  that  the  parties  were  joined  in  mar- 
riage by  some  ceremony  deemed  by  them  obligatory,  or  habitually  recognized 
each  other  as  man  and  wife,  and  were  so  recognized  by  their  neighbors,  and 
lived  together  as  such  up  to  the  date  of  enlistment,  when  such  soldier  or  sailor 
died  in  the  service,  or,  if  otherwise,  to  date  of  death ;  and  the  children  born  of 
any  marriage  so  proved  shall  be  deemed  and  held  to  be  lawful  children  of  such 
soldier  or  sailor,  but  this  section  shall  not  be  applicable  to  any  claims  on  account 
of  persons  who  enlist  after  the  third  day  of  March,  one  thousand  eight  hundred 
and  seventy-three.      [R.  8.] 


Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
670. 

Marriage  of  colored  people,  free  and  in 
slavery.  — "  Under  the  system  of  slavery,  it 
WAS  held  that  slaves  could  not  be  parties  to 
marriage.  There  was,  nevertheless,  a  like 
institution  recognized  as  existing  among  them. 
It  seems  that  after  the  pressure  of  slavery 
has  been  removed  the  law  succeeding  it,  when 
required  by  the  presentation  of  competent 
new  questions,  will  generally  consider  that 
like  institution  as  having  been  marriage  un- 
der whatever  circumstances  would  have  made 
it  such  amongst  free  persons."  Bounty  of 
Colored  Soldiers,  (1879)  16  Op.  Atty.-Gen. 
630. 

Compared  with  common-law  evidence. — 
"What  at  common  law  is  only  presumptive 
evidence  of  marriage  has  by  statute,  for  the 
purposes  of  the  pension  laws,  with  slight 
change,  been  made  proof  of  the  marriage  of 
the  soldier  who  earned  the  pension."  Bountv 
of  CJolored  Soldiers,  (1879)  16  Op.  Atty.-Gen. 
630. 

Marriage    of    soldier's    relatives.  —  "The 


distinction  made  by  statutory  law  of  the 
United  States  between  colored  and  other  sol- 
diers in  regard  to  proof  of  marriage  in  pen- 
sion cases,  etc.,  extends  only  to  the*  marriage 
of  the  soldier  and  does  not  affect  that  of  his 
parents  or  other  relatives."  Bountv  of  Col- 
ored Soldiers,  (1879)  16  Op.  Atty.-Gen.  630. 
Valid  marriage  in  Missouri.  —  In  U.  S.  v. 
Route,  (1887)  33  Fed.  Rep.  246,  it  was 
held  that  in  Missouri  "no  ceremony  was 
necessary,  either  before  a  minister  or  a 
civil  magistrate,  to  constitute  a  valid 
marriage.  If  two  persons  of  age  to  make  a 
contract  mutually  agreed  to  become  husband 
and  wife  at  the  time  of  the  agreement,  and 
not  merely  at  some  future  day,  and  thereaf- 
ter cohabited  together  as  husband  and  wife, 
such  agreement  and  cohabitation  constituted 
a  valid  marriage.  ♦  •  *  The  rule  is  es- 
pecially applicable  to  a  marriage  between 
slaves.  *  ♦  *  Any  sort  of  ceremony  gone 
through  with  by  such  people,  such  as  was 
customary  among  slaves,  if  intended  as  a 
marriage  and  followed  by  cohabitation  should 
be  esteemed  a  valid  marriage." 


Sec.  2.  [Marridges,  how  proved  —  adulterous  cohabitation  of  widow.] 
That  marriages,  except  such  as  are  mentioned  in  section  forty-seven  hundred 
and  five  of  the  Revised  Statutes  shall  be  proven  in  pension  cases  to  be  legal 
marriages  according  to  the  law  of  the  place  where  the  parties  resided  at  the  time 
of  marriage  or  at  the  time  when  the  right  to  pension  accrued  ;  and  the  open  and 
notorious  adulterous  cohabitation  of  a  widow  who  is  a  pensioner  shall  operate 
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to  terminate  her  pension  from  the  commencement  of  such  cohabitation.      [2& 
Stat  L.  SJf5.] 

This  is  from  the  Act  of  Aug.  7,  1882,  ch.  vised  Statutes  of  the  United  States,  and  for 
438,  entitled  **  An  act  to  amend  section  forty-  other  purposes."  Sec.  1  of  the  Act  amends 
seven  hundred  and  two,  title  fifty-seven.  Re-       R.  S.  sec.  4702  and  is  given  supra^  p.  628. 

Sec.  4706.  [Abandonment^  etc,  hy  widow.]  If  any  person  has  died,  or 
shall  hereafter  die,  leaving  a  widow  entitled  to  a  pension  by  reason  of  his  death, 
and  a  child  or  children  under  sixteen  years  of  age  by  such  widow,  and  it  shall 
be  duly  certified  under  seal  by  any  court  having  probate  jurisdiction,  that  satisr 
factory  evidence  has  been  produced  before  such  court,  upon  due  notice  to  the 
widow,  that  she  has  abandoned  the  care  of  such  child  or  diildren,  or  that  ihe 
is  an  unsuitable  person,  by  reason  of  immoral  conduct,  to  have  the  custody  of 
the  same,  on  presentation  of  satisfactory  evidence  thereof  to  the  Coramissinner 
of  Pensions,  no  pension  shall  be  allowed  to  such  widow  until  such  child  or 
children  shall  have  attained  the  age  of  sixteen  years,  any  provisions  of  I'^v.-  tr, 
the  contrary  notwithstanding;  and  the  said  child  or  children  shall  be  pensioneU 
in  the  same  manner,  and  from  the  same  date,  as  if  no  widow  had  survived  such 
person,  and  such  pension  shall  be  paid  to  the  guardian  of  such  child  or  children : 
but  if  in  any  case  payment  of  pension  shall  have  been  made  to  the  widow,  the 
pension  to  the  child  or  children  shall  commence  from  the  date  to  which  her  peD- 
sion  has  been  paid.      [JS.  S,] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  C70. 

Sec.  4707.  [Succession  of  dependent  relatives.']  If  any  person  embraced 
within  the  provisions  of  sections  forty-six  hundred  and  ninety-two  and  forty- 
six  hundred  and  ninety-three  has  died  since  the  fourth  day  of  March,  eighteen 
hundred  and  sixty-one,  or  shall  hereafter  die,  by  reason  of  any  wound,  injury, 
casualty,  or  disease,  which,  under  the  conditions  and  limitations  of  such  sec- 
tions, would  have  entitled  him  to  an  invalid  pension,  and  has  not  left  or  shall 
not  leave  a  widow  or  legitimate  child,  but  has  left  or  shall  leave  other  relative 
or  relatives  who  were  dependent  upon  him  for  support,  in  whole  or  in  part,  at 
the  date  of  his  death,  such  relative  or  relatives  shall  be  entitled,  in  the  following 
order  of  precedence,  to  receive  the  same  pension  as  such  person  would  have  been 
entitled  to  had  he  been  totally  disabled,  to  commence  from  the  death  of  such 
person,  namely :  first^  the  mother ;  secondly,  the  father ;  thirdly,  orphan  brothers 
and  sisters  under  sixteen  years  of  age,  who  shall  be  pensioned  jointly:  Provided, 
That  where  orphan  children  of  the  same  parent  have  different  guardians,  or  a 
portion  of  them  only  are  under  guardianship,  the  share  of  the  joint  pension  to 
which  each  ward  shall  be  entitled  shall  be  paid  to  the  guardian  of  such  ward: 
Provided,  That  if  in  any  case  said  person  shall  have  left  father  and  mother  who 
were  dependent  upon  him,  then,  on  the  death  of  the  mother,  the  father  shall 
become  entitled  to  the  pension,  commencing  from  and  after  the  death  of  the 
mother ;  and  upon  the  death  of  the  mother  and  father,  or  upon  the  death  of  the 
father  and  the  remarriage  of  the  mother,  the  dependent  brothers  and  sisters 
under  sixteen  years  of  age  shall  jointly  become  entitled  to  such  pension  until 
they  attain  the  age  of  sixteen  years  respectively,  commencing  from  the  death 
or  remarriage  of  the  party  who  had  the  prior  right  to  the  pension :  Provided, 
That  a  mother  shall  be  assumed  to  have  been  dependent  upon  her  son  within 
the  meaning  of  this  section  if,  at  the  date  of  his  death,  she  had  no  other 
adequate  means  of  support  than  the  ordinary  proceeds  of  her  own  manual  labor 
and  the  contributions  of  said  son  or  of  any  other  persons  not  legally  bound  to 
ftid  in  her  support ;  and  if,  by  actual  contributions,  or  in  any  other  way,  the 
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eon  had  recognized  his  obligations  to  aid  in  support  of  his  mother,  or  was  by 
law  bound  to  such  support,  and  that  a  father  or  minor  brother  or  sister  shall, 
in  like  manner  and  under  like  conditions,  be  assumed  to  have  been  dependent, 
except  that'the  income  which  was  derived  or  derivable  from  his  actual  or  possi- 
ble manual  labor  shall  be  taken  into  account  in  estimating  a  father's  means  of 
independent  support:  Provided  fwrther.  That  the  pension  allowed  to  any  per- 
son on  account  of  his  or  her  dependence,  as  hereinbefore  provided,  shall  not  be 
paid  for  any  period  during  which  it  shall  not  be  necessary  as  a  means  of  ade- 
quate subsistence.      [iZ.  /S.] 


Act  of  March  3,  1873,  ch,  234,  17  Stat.,L. 
671. 

Support  in  accustomed  style.  —  "The 
mother  is  entitled  to  support  according  to 
the  style  in  which  she  has  been  living.  If 
that  has  been  humble  and  inexpensive  the 
amount  necessary  to  provide  for  her  would 
necessarily  be  less  than  if  she  had  been  liv- 
ing in  a  more  expensive  style.  The  policy  of 
the  government  is  not  to  reduce  the  surviving 
relatives  of  the  soldier  who  has  lost  his  life 
in  the  service  down  to  the  lowest  standard  of 
life,  but  it  is  to  construe  the  dependent  clause, 
so  far  as  the  obligation  of  the  statute  is  con- 
cerned, according  to  the  mode  in  which  the 
widow  had  been  living.**  U.  S.  v.  Purdy, 
(1889)  38  Fed.  Rep.  902. 

Uas  of  capital.  —  Where  a  mother  has 
capital  of  her  own,  she  is  not  bound  to  use  it 


up  for  her  support,  but  she  has  a  right,  so 
•far  as  the  construction  of  this  statute  is  con- 
cerned, to  keep  that  money  at  interest,  de- 
pend upon  the  income  from  it,  and  to  treat 
herself  as  dependent  upon  her  sons  for  what- 
ever might  be  necessary  for  her  support  over 
and  above  that  income.  U.  S.  v.  Purdy, 
(1889)  38  Fed.  Rep.  902. 

Us2  of  farm  left  to  son.  —  If  the  use  of 
a  farm  left  to  a  son  by  a  deceased  soldier  is 
necessary  for  the  widow's  support  she  would 
be,  at  least  in  part,  dependent  upon  her  son 
for  support.  U.  S.  v,  Purdy,  (1889)  38  Fed. 
Rep.  902. 

Contract  for  support.  —  If  a  person  has  a 
contract  for  her  support  which  is  adequate 
for  that  purpose  there  can  be  no  allowance 
of  her  pension.  U.  S.  v,  Purdy,  (1889)  38 
Fed.  Rep.  902. 


[Sec.  1.]  [Dependent  parents  —  evidence  reqvired  —  beginning  and  con- 
tiwuance  of  pensions.^  That  in  considering  the  pension  claims  of  dependent 
parents,  the  fact  of  the  soldier's  death  by  reason  of  any  wound,  injury,  casualty, 
or  disease  which,  under  the  conditions  and  limitations  of  existing  laws,  would 
have  entitled  him  to  an  invalid  pension,  and  the  fact  that  the  soldier  left  no 
widow  or  minor  children  having  been  shown  as  required  by  law,  it  shall  be 
necessary  only  to  show  by  competent  and  sufficient  evidence  that  such  parent 
or  parents  are  without  other  present  means  of  support  than  their  own  manual 
labor  or  the  contributions  of  others  not  legally  bound  for  their  support :  Pro- 
vided, That  all  pensions  allowed  to  dependent  parents  under  this  act  shall  com- 
mence from  the  date  of  the  filing  of  the  application  hereunder  and  shall  con- 
tinue no  longer  than  the  existence  of  the  dependence.      [^6  Stat,  L,  182.] 


This  is  from  the  Act  of  June  27,  1890,  ch. 
634,  a  full  reference  to  which  is  given  supra, 
p.  616. 

Effect  of  Act  on  other  sections.  —  "De- 
pendent parents  have  been  heretofore  pro- 
vided for  in  section  4707  of  the  Revised  Stat- 
utes and  in  the  Act  approved  March  19,  1886. 
The  latter  Act  simply  increased  the  amount 
of  the  pension,  but  did  not  change  the  require- 
*  ments  with  reference  to  parents.  The  first 
section  of  the  Act  of  June  27,  1890,  is  to  be 
legarded,  therefore,  as  an  amendment  to  sec- 
tion 4707  and  should  be  considered  with  that 
section  to  give  it  a  proper  constniction.  The 
effect  of  the  amendment  is  simply  to  render 
it  unnecessary  for  parents  of  the  person 
whose  service  is  the  cause  of  the  pension  to 
iibow  that  they  had  before  been  dependent 


on  such  person  or  that  he  had  recogfiized  an 
obligation  to  support  them  —  facts  which 
were  required  by  the  original  section  4707." 
Pensions  —  Dependent  Parent,  (1890)  19  Op. 
x\tty.-Gen.  686. 

"  Soldier  "  includes  "  sailor  "  and  "  marine." 
—  "The  first  three  sections  are  in  pari  ma- 
teria, and  in  the  absence  of  some  express 
statement  of  an  intention  of  Congress  to 
make  the  distinction  between  soldiers  and 
sailors  and  marines,  the  meaning  of  *  soldier ' 
cannot  be  limited  to  men  engaged  in  the  mili- 
tary service  of  the  United  States  but  must 
be  held  to  include  at  least  the  three  — 
soldiers,  sailors,  and  marines."  Pension  — 
Dependent  Parent,  (1890)  19  Op.  Atty.-Gen. 
586. 

Assigninents    and    false  affidavits.  —  Pen- 
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eions  under  this  Act  are  affected  by  the  pro-  fidavits  concerning  claims  for  pensions  nnder 

visions  of  the  Revised  Statutes  providing  that  that  Act  can  be  punished  under  the  sectioBi 

pensions  could  not  be  attached,  or  assigned,  of  the  general  Act.    U.   S.  v,  Hampton,  (C 

or  pledged,  and  persons  presenting  false  af-  C.  A.  1900)  101  Fed.  Rep.  714. 

Sec.  4708.  \_Rem<irriage  of  widow,  or  dependent  mother,  or  dependetd 
sister  —  subsequent  widowhood  —  helpless  child.]  The  remarriage  of  any 
widow,  dependent  mother,  or  dependent  sister  entitled  to  pension  shall  not  bar 
her  right  to  such  pension  to  the  date  of  her  remarriage,  whether  an  application 
therefor  was  filed  before  or  after  such  marriage;  but  on  the  remarriage  of  any 
widow,  dependent  mother,  or  dependent  sister  having  a  pension,  such  pension 
shall  cease :  Provided,  however.  That  any  widow  who  was  the  lawful  wife  of 
any  officer  or  enlisted  man  in  the  Army,  Navy,  or  Marine  Corps  of  the  United 
States,  during  the  period  of  his  service  in  any  war,  and  whose  name  was  placed 
or  shall  hereafter  be  placed  on  the  pension  roll  because  of  her  husband's  death 
as  the  result  of  wound  or  injury  received  or  disease  contracted  in  such  military 
or  naval  service,  and  whose  name  has  been  or  shall  hereafter  be  dropped  from 
said  pension  roll  by  reason  of  her  marriage  to  another  person  who  has  since 
died  or  shall  hereafter  die,  or  from  whom  she  has  been  heretofore  or  shall  be 
hereafter  divorced,  upon  her  own  application  and  without  fault  on  her  part, 
and  if  she  is  without  means  of  support  other  than  her  daily  labor  as  defined 
by  the  Acts  of  June  twenty-seventh,  eighteen  hundred  and  ninety,  and  May 
ninth,  nineteen  hundred,  shall  be  entitled  to  have  her  name  again  placed  on  the 
pension  roll  at  the  rate  now  provided  for  widows  by  the  Acts  of  July  fourteenth, 
eighteen  hundred  and  sixty-two,  March  third,  eighteen  hundred  and  seventy- 
three,  and  March  nineteenth,  eighteen  hundred  and  eighty-six,  such  pension  to 
commence  from  the  date  of  the  filing  of  her  application  in  the  Pension  Bureau 
after  the  approval  of  this  Act:  And  provided  further.  That  where  such  widow 
is  already  in  receipt  of  a  pension  from  the  United  States  she  shall  not  be  entitled 
to  restoration  under  this  Act:  And  provided  further.  That  where  the  pension 
of  said  widow  on  her  second  or  subsequent  marriage  has  accrued  to  a  helpless 
or  idiotic  child,  or  a  child  or  children  under  the  age  of  sixteen  years,  she  shall 
not  be  entitled  to  restoration  under  this  Act  unless  said  helpless  or  idiotic  child, 
or  child  or  children  under  sixteen  years  of  age,  be  then  a  member  or  members 
of  her  family  and  cared  for  by  her,  and  upon  the  restoration  of  said  widow  the 
payment  of  pension  to  said  child  or  children  shall  cease.      [R.  S.] 

Act  of  March  3, 1873,  ch.  234,  17  Stat  L.  571.  "  By  1899,  March  3,  ch.  460  [infra,  p.  «73], 

This  section  was  amended  to  read  as  above  amending  K.  S.  sec.  4766,  no  pension  is  allow* 

b}'  the  Act  of  March  3,  1901,  ch.  865,  sec.  1,  able  under  any  law  of  the  United  States  to 

31   Stat.  L.  1445.     The  amendment  consists  a  widow  of  a  soldier  or  sailor,  unless  it  is 

of   the   addition   of  all   matter   commencing  proved  and  established  that  the  marriage  of 

with  the  words  "  Provided,  however."  such  widow  with  the  soldier  or  sailor  wi$ 

"By  1882,  Aug.  7,  ch.  438  [supra,  p.  628],  entered  into  prior  to  the  passage  of  this  Act, 
amending  R.  S.  sec.  4702,  general  provision  or  unless  the  wife  has  lived  with  her  hut- 
is  made  for  a  pension  to  widows  and  minor  band  from  the  date  of  the  marriage  to  the 
children.  da  to  of  his  death.     This  provision  does  ikA 

"  By  1886,  March  19,  ch.  22  [supra,  p.  630],  apply,  however,  to  the  widows  of  soldiers  or 

the  pension  of  widows,  minors,  and  depend-  sailors    serving    in    the    war    with    Spain." 

ent   relatives  under   the  general   law   is   in-  Compilers*  note,  2  8upp.  R,  8.  p.  1809, 

creased  to  $12  per  month.  This  section  was  further  amended  by  Ad 

"  By  1890,  June  27,  ch.  634  [supra,  p.  630],  of  Feb.  28,  1903,  ch.  858,  sec.  1,  32  Stat  L 

dependent  widows  and  minor  children  of  sol-  920.     See  Appendix. 

diers  in  the  war  of  the  rebellion  are  to  re-  Statutory      provision      necessary.— Upot 

ceive  a  pension  without  regard  to  the  cause  nothing  short  of  a  clear  and  positive  enact* 

of  the  soldier's  death,  if  dependent,  but  the  ment  can  the  government  be  required  to  pn 

widow  must  have  married  the  soldier  prior  to  a  woman  the  pension  of  one  husband  while 

to  the  passage  of  such  law.     The  degree  of  she  is  being  supported  bv  another.    Poncber*! 

dependence  is  defined  by  Act  of  1900,  May  0,  Case.  (1865)   1  Ct.  CI.  207. 

sec.  3,  ch.  385  [supra,  p.  630],  re-enacting  the  Effct  of  ill  gal  marriags.  —  A  widow  who 

Act  of  1890.  remarries   cannot   claim    a    pension  as  thi 
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widow  of  her  first  husband,  even  though  her 
second  marriage  was  illegal,  where  she  did  not 
repudiate  such  second  marriage  as  being  il- 
legal. U.  S.  V.  Hays,  (1884)  20  Fed.  Rep. 
710. 

Effect  of  divorce.  —  Where  a  woman  mar- 
ries a  pensioner  and  thereafter  obtains  a  de- 
cree of  absolute  divorce  from  him  she  is  not 
entitled  after  his  death  to  receive  a  pension 
as  his  widow.  Burr's  Claim,  (1863).  11  Op. 
Atty.-Gen.  1. 

Divorce  for  intemperance.  —  Where  a 
widow  pensioner  lost  her  right  to  a  pension 
l^  remarrying  and  afterwards  secured  a  di- 


vorce from  her  second  husband  for  intemper- 
ance and  cruelty,  it  was  held  that  she  could 
not,  in  a  claim  for  a  restoration  of  her  pen- 
sion, set  up  the  fact  that  the  second  marriage 
was  illegal  because  her  second  husband  had 
at  the  time  a  wife  living,  where  she  was 
aware  of  this  fact  and  remained  silent  about 
it  when  she  instituted  her  suit  for  divorce. 
Pensions,  (1873)  14  Op.  Atty.-Gen.  220. 

For  cases  construing  prior  statutes  of 
similar  nature  see  Pensions  io  Widows, 
(1836)  3  Op.  Atty.-Gen.  71;  Pension  to 
Widows  and  Children,  (1825)  2  Op.  Atty.- 
Gen.  1. 


An  Act  Amending  section  forty-seven  hundred  and  eight  of  the  Revised  Statutes  of  the 

United  States  in  relation  to  pensions  to  remarried  widows. 

[Act  of  March  3,  1901,  ch.  806,  81  Stat.  Jj,  1445.] 

[Sec.  1.]    [Amends  R.  S,  sec.  ^708.    Given  supra,  p.  634.] 

Sec.  2.  [No  fee  allowed.']  No  claim  agent  or  other  person  shall  he  entitled 
to  receive  any  compensation  for  services  in  making  application  for  pension 
under  this  Act.       [31  Stat.  L.  IH^.] 

Sec.  4709.  [Commencement  of  pensions  after  March  J^y  1861.']  [Re- 
pealed.] 


This  section  was  as  follows: 

"  Sec.  4709.  All  pensions  which  have  been, 
or  which  may  hereafter  be,  granted  in  conse- 
quence of  death  occurring  from  a  cause  which 
criginated  in  the  service  since  the  fourth  day 
of  March,  eighteen  hundred  and  sixty-one^ 
or  in  consequence  of  wounds  or  injuries  re- 
ceived or  disease  contracted  since  that  date, 
shall  commence  from  the  death  or  discharge 
of  the  person  on  whose  account  the  claim 
has  been  or  is  hereafter  granted,  or  from  the 
termination  of  the  right  of  party  having 
prior  title  to  such  pension;  provided  the  ap- 
plication for  such  pension  has  been  or   is 


hereafter  filed  with  the  Commissioner  of  Pen- 
sions within  five  years  after  the  right  thereto 
has  accrued;  otherwise  the  pension  shall  com- 
mence from  the  date  of  filing  the  last  evi- 
dence necessary  to  establish  the  same.  But 
the  limitation  herein  prescribed  shall  not 
apply  to  claims  by  or  in  behalf  of  insane  per* 
sons  and  children  under  sixteen  years."  Act 
of  March  3,  1873,  ch.  234,  17  Stat.  L.  572. 

It  was  directly  repealed  by  Act  of  March 
3,  1879,  ch.  187,  sec.  3,  20  Stat.  L.  470,  and 
other  provisions  covering  the  same  subject 
enacted  by  section  2  of  such  Act,  which  are 
set  forth  in  the  following  section. 


Sec.  2.  [Arrears  of  pension  granted  for  causes  originating  since  March 
4y  1861  —  limitation.]  All  pensions  which  have  heen,  or  which  may  hereafter 
be,  granted  in  consequence  of  death  occurring  from  a  cause  which  originated  in 
the  service  since  the  fourth  day  of  March,  eighteen  hundred  and  sixty  one,  or  in 
consequence  of  wounds  or  injuries  received  or  disease  contracted  since  that  date 
shall  commence  from  the  death  or  discharge  of  the  person  on  whose  account  the 
claim  has  been  or  is  hereafter  granted  if  the  disability  occurred  prior  to  dis- 
charge, and  if  such  disability  occurred  after  the  discharge  then  from  the  date 
of  actual  disability  or  from  the  termination  of  the  right  of  party  having  prior 
title  to  such  pension :  Provided,  The  application  for  such  pension  has  been  or 
is  hereafter  filed  with  the  Commissioner  of  Pensions  prior  to  the  first  day  of 
July  eighteen  hundred  and  eighty,  otherwise  the  pension  shall  commence  from 
the  date  of  filing  the  application ;  but  the  limitation  herein  prescribed  shall  not 
apply  to  claims  by  or  in  behalf  of  insane  persons  and  children  under  sixteen 
years  of  age.      [ZO  Stat.  L.  ^70.] 
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This  is  from  the  Act  of  March  3,  1879,  ch. 
187,  "An  act  making  appropriations  for  the 
payment  of  the  arrears  of  pensions  granted  by 
act  of  Congress  approved  January  twenty - 
fifth,  eighteen  hundred  and  seventy -nine,  and 
for  other  purposes;  "  sec.  3  of  which  Act  re- 
peals R.  S.  sec.  4709. 

Nature  and  effect.  — "  Section  2  of  the  Act 
of  1879  is  a  re-enactment  of  the  provisions  of 
section  4709,  Revised  Statutes,  with  some 
modifications  thereof.  Among  these  modifi- 
cations is  the  introduction  of  a  new  limita- 
tion for  filing  applications  for  pensions  which 
affects  the  commencement  of  the  pension  and 
which  takes  the  place  of  the  limitation  pre- 
scribed in  the  latter  section.  The  former 
section  may  well  be  regarded  as  intended  by 
Ck>ngress  to  be  a  substitute  for  the  latter,  and 


such  it  undoubtedly  is  in  legal  effect.^  Bee- 
larations  in  Pension  Cases,  (1882)  17  Opi 
Atty.-Gen.  355. 

Application  by  letter.  —  "If  the  letter  or 
written  application  made  personally  by  the 
claimant  is  sufficient  to  identify  the  claimant 
and  the  claim  he  makes,  and  was  placed  npoa 
file  as  a  part  of  the  record  in  his  case  before 
the  first  day  of  July,  1880,  and  was  not  aluui- 
doned,  or  if  delay  in  its  prosecution  has  been 
satisfactorily  accounted  for  by  sickness,  and 
the  case  by  subsequent  proceedings  was  shova 
to  be  meritorious  and  was  granted,  the  ap- 
plication by  letter  is  sufficient  to  warrant 
the  granting  of  arrears  provided  for  by  the 
second  section  of  the  Act  of  the  3d  of  Mardi, 
1879."  Arrears  of  Pension,  (1888)  19  Opi 
Atty.-Gen.  190. 


S6C.  4710.  [When  pension  deemed  to  h<we  accrued.^  In  construing  the 
preceding  section,  the  right  of  persons  entitled  to  pensions  shall  be  recognized 
as  accruing  at  the  date  therein  stated  for  the  commencement  of  such  pension^ 
and  the  right  of  a  dependent  father  or  dependent  brother  to  pension  shall  not 
in  any  case  be  held  to  have  accrued  prior  to  the  sixth  day  of  June,  eighteen 
hundred  and  sixty-six ;  and  the  right  of  all  other  classes  of  claimants,  if  applying 
on  account  of  the  death  of  a  person  who  was  regularly  mustered  into  the  service, 
or  regularly  employed  in  the  Navy  or  upon  the  gun-boats  or  war-vessels  of  the 
United  States,  shall  not  be  held  to  have  accrued  prior  to  the  fourteenth  day  of 
July,  eighteen  hundred  and  sixty-two;  if  applying  on  account  of  a  chaplain 
of  the  Army,  their  right  shall  not  be  held  to  have  accrued  prior  to  the  ninth  day 
of  April,  eighteen  hundred  and  sixty-four;  if  applying  on  account  of  an  enlisted 
soldier  who  was  not  mustered,  or  a  non-enlisted  man  in  temporary  service,  their 
right  shall  not  be  held  to  have  accrued  prior  to  the  fourth  day  of  July,  eighteen 
hundred  and  sixty-four ;  if  applying  on  account  of  an  acting  assistant  or  con- 
tract Burgeon,  their  right  shall  not  be  held  to  have  accrued  prior  to  the  third 
day  of  March,  eighteen  hundred  and  sixty-five ;  if  applying  on  account  of  per- 
sons enlisted  as  teamsters,  wagoners,  artificers,  hospital-stewards,  or  farriers, 
their  right  shall  not  be  held  to  have  accrued  prior  to  the  sixth  day  of  June, 
eighteen  hundred  and  sixty-six ;  and  the  right  of  all  classes  of  claimants  apply- 
ing on  account  of  a  provost-marshal,  deputy  provost-marshal,  or  enroUingofficer, 
shall  not  be  held  to  have  accrued  prior  to  the  twenty-fifth  day  of  July,  eighteen 
hundred  and  sixty-six.  But  the  right  of  a  widow  or  dependent  mother  who 
married  prior,  and  did  not  apply  till  subsequent  to  the  twenty-seventh  day  of 
July,  eighteen  hundred  and  sixty-eight,  shall  not  be  held  to  have  accrued  prior 
to  that  date.      [i?.  8.'] 

Act  of  March  3,  1873,  ch.  234, 17  Stat.  L.  572. 


[Widow* s  pension  to  date  from  death  of  husband,]  *  *  *  That  all 
pensions  which  have  been,  or  which  may  hereafter  be,  granted  under  the  general 
laws  regulating  pensions  to  widows  in  consequence  of  death  occurring  from  a 
cause  which  originated  in  the  service  since  the  fourth  day  of  March,  eighteen 
hundred  and  sixty-one,  shall  commence  from  the  date  of  death  of  the  hushani 
*     *     *     [25  Stat.  L.  173.-] 

This  is  from  the  Pensions  Appropriation  Act  of  June  7,  1888,  ch.  369. 
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S8C.  471 1.  [Arrears  of  pension.']  It  shall  be  the  duty  of  the  Commissioner 
of  Pensions,  upon  any  application  by  letter  or  otherwise  by  or  on  behalf  of  any 
pensioner  entitled  to  arrears  of  pension  under  section  forty-seven  himdred  and 
nine,  or  if  any  such  pensioner  has  died,  upon  a  similar  application  by  or  on 
behalf  of  any  person  entitled  to  receive  the  accrued  pension  due  such  pensioner 
rtt  his  death,  to  pay  or  cause  to  be  paid  to  such  pensioner,  or  other  person,  all 
such  arrears  of  pension  as  the  pensioner  may  be  entitled  to,  or,  if  dead,  would 
have  been  entitled  to  under  the  provisions  of  that  section  had  he  survived ;  and 
no  claim-agent  or  other  person  shall  be  entitled  to  receive  any  compensation  for 
services  in  making  application  for  arrears  of  pension.      [JS.  5.] 

Act  of  March  3,  1873,  ch.  234, 17  Stat.  L.  572. 

S8C.  4712.  [Provisions  of  pension  Ioavs  extended,  etc.]  The  provisions  of 
this  Title  in  respect  to  the  rates  of  pension  to  persons  whose  right  accrued  since 
the  fourth  day  of  March,  eighteen  hundred  and  sixty-one,  are  extended  to  pen- 
bioners  whose  right  to  pension  accrued  under  general  acts  passed  since  the  war 
of  the  Revolution  and  prior  to  the'  fourth  day  of  March,  eighteen  hundred  and 
sixty-one,  to  take  effect  from  and  after  the  twenty-fifth  day  of  July,  eighteen 
hundred  and  sixty-six;  and  the  widows  of  revolutionary  soldiers  and  sailors 
receiving  a  less  sum  shall  be  paid  at  the  rate  of  eight  dollars  per  month  from 
and  after  the  twenty-seventh  day  of  July,  eighteen  hundred  and  sixty-eight. 
[R.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  "  This   title  **      above    mentioned   is    title 

672.  LVII.  of  the  Revised  Statutes  (*'  Pensions  ") 

Limitation  of  operation,  see  Act  of  June  9,  comprising  sections  4692-4791. 
1880,  ch.  166,  given  below. 

Aa  act  to  restore  pensions  in  certain  cases. 
[Act  of  June  9,  1880,  oh.  100,  21  Stat.  L.  170.] 

[Pensions  allowed  prior  to  Jvly  25 ^  1866,  not  to  be  reduced  by  subsequent 
ads  —  to  be  restored  if  already  reduced.']  That  section  three  of  an  act  entitled 
"  An  act  increasing  the  pensions  of  widows  and  orphans,  and  for  other  pur- 
poses," approved  July  twenty-fifth,  eighteen  hundred  and  sixty-six,  and  section 
thirteen  of  an  act  entitled  "  An  act  relating  to  pensions,"  approved  July  twenty- 
seventh,  eighteen  hundred  and  sixty-eight,  and  section  forty-seven  hundred  and 
twelve  of  the  Revised  Statutes,  shall  not  operate  to  reduce  the  rate  of  any  pen- 
sion which  had  actually  been  allowed  to  the  commissioned,  non-commissioned,  or 
petty  officers  of  the  Navy  or  their  widows  or  minor  children,  prior  to  the  twenty- 
fifth  day  of  July,  eighteen  hundred  and  sixty-six;  and  the  Secretary  of  the 
Interior  is  hereby  directed  to  restore  all  such  pensions  as  have  already  been  so 
reduced  to  the  rate  originally  granted  and  allowed,  to  take  effect  from  the  date 
of  such  reduction.      [21  Stat.  L.  170.] 

The  provisions  of  the  sections  mentioned  in  the  text  were  superseded  by  the  provisions 
of  R.  S.  sec.  4712,  as  amended,  which  is  given  supra. 

Sec.  4713.  [Commencemeni  of  pensions  for  prior  wars.]  In  all  cases  in 
which  the  cause  of  disability  or  death  oripnated  in  the  service  prior  to  the 
fourth  day  of  March,  eighteen  hundred  and  sixty-one,  and  an  application  for 
pension  shall  not  have  been  filed  within  three  years  from  the  discharge  or  death 
of  the  person  on  whose  account  the  claim  is  made,  or  within  three  years  of  the 
termination  of  a  pension  previously  granted  on  account  of  the  service  and  death 
of  the  same  person^  the  pension  shall  commence  from  the  date  of  filing  by  tlif 
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party  prosecuting  the  claim  the  last  paper  requisite  to  establish  the  same.  But 
no  claim  allowed  prior  to  the  sixth  day  of  June,  eighteen  hundred  and  sixty-six, 
shall  be  affected  by  anything  herein  contained.      [iJ.  jS.] 

*  Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  this  section  are  applicable  to  half -pay  pen- 
573.  sions  allowable  under  R.  S.  see.  4725.     Half- 

Half -pay    pensions.  —  The    provisions    in      Pay  Pensions,  (1881)  17  Op.  Atty.-Gen.  22L 


An  act  to  provide  that  all  pensions  on  account  of  death,  or  wounds  received,  or 

tracted  in  the  service  of  the  United  States  during  the  late  war  of  the  rebeUioa, 
have  been  granted,  or  which  shall  hereafter  be  granted,  shall  commence  from  the  date  of 
death  or  discharge  from  the  service  of  the  United  States;  for  the  payment  of  arreais  of 
pensions,  and  other  purposes. 

[Act  of  Jan,  26,  1879,  ch.  28,  20  Stat,  L.  2e(i.} 

[Sec.  1.]  [Commiencement  of  pensions  for  death,  wovnds,  etc.,  in  war  of 
rebellion.'\  That  all  pensions  which  have  been  granted  under  the  general  laws 
regulating  pensions,  or  may  hereafter  be  granted,  in  consequence  of  death  from 
a  cause  which  originated  in  the  United  States  service  during  the  continnanoe 
of  the  late  war  of  the  rebellion,  or  in  consequence  of  wounds,  injuries,  or  disease 
received  or  contracted  in  said  service  during  said  war  of  the  rebellion,  shall 
commence  from  the  date  of  the  death  or  discharge  from  said  service  of  the  per- 
son on  whose  account  the  claim  has  been  or  shall  hereafter  be  granted,  or  from 
the  termination  of  the  right  of  the  party  having  prior  title  to  such  pension: 
*     *     *     [20  Stat.  L.  265.] 


The  omitted  part  of  the  section  was  as 
follows : 

"  Provided,  The  rate  of  pension  for  the  in- 
tervening time  for  which  arrears  of  pension 
are  hereby  granted  shall  be  the  same  per 
month  for  ni^ich  the  pension  was  originally 
granted." 

It  was  superseded  by  the  provisions  of  the 
Act  of  March  3,  1879,  ch.  187,  sec.  1,  infra, 
p.  639. 

"Right"  and  "prior  title"  construed.— 
"  There  is  no  reason  to  restrict  the  expres- 
sions *  right '  and  *  prior  title '  to  the  case  of 
enjoyment  alone.  They  include  that,  no 
doubt,  but  they  also  include  the  case  of  a 
soldier  who,  under  the  title  which  the  statutes 
give  him,  has  a  right  to  pension  which  he 
declines  to  reduce  into  enjoyment."  Widow 
Pensioner,  (1879)  16  Op.  Atty.-Gen.  639. 

Right  of  widow  to  arrears  of  pansion. — 
Where  an  officer  contracts  a  disease  in  the 
service  and  dies  therefrom  subsequent  to  his 


discharge,  but  has  never  been  a  pensicmer 
nor  has  ever  applied  for  a  pension,  his  widow 
is  not  entitled  for  arrears  of  pension  from 
the  date  of  his  discharge.  Widow  Penstoner. 
(1879)   16  Op.  Atty.-Gen.  639. 

Widow's  right  generaUy.  —  "The  pensions 
allowed  to  soldiers  are  no  greater  because  of 
their  having  wives  and  children;  the  unmar- 
ried man  receives  as  much  as  the  marriedL 
The  wife  of  a  disabled  soldier  has  no  status 
before  the  pension  office  to  make  avail  in 
any  way  of  the  pension  which  her  husband 
declines  to  draw.  It  is  only  after  she  has 
become  a  widow  that  the  law  takes  her  case 
into  consideration.  Before  that  it  is  sup- 
posed that  her  husband  as  husband,  and  sot 
as  pensioner,  has  provided  for  her  support. 
It  is  the  death  of  the  husband  therefore,  and 
not  of  the  pensioner,  that  is  important  to  her 
right."  Widow  Pensioner,  (1879)  16  Op. 
Atty.-Gen.  639. 


Sec.  2.   [Regulations  for  payment  of  arrears.]    That  the  Commissioner  of 

Pensions  is  hereby  authorized  and  directed  to  adopt  such  rules  and  r^nlations 

for  the  payment  of  the  arrears  of  pensions  hereby  granted  as  will  be  necessary 

to  cause  to  be  paid  to  such  pensioners,  or,  if  the  pensioners  shall  have  died,  to 

the  person  or  persons  entitled  to  the  same,  all  such  arrears  of  pension  as  the 

pensioner  may  be,  or  would  have  been,  entitled  to  under  this  act      [20  Stat.  L. 

266.] 

Rights  of  administrator.  —  The  issuance  of 
a  certificate  for  arrears  of  pensions  does  not 
create  a  debt  against  the  government  which 
survives  to  the  administrator.  DonneOv's 
Case,  (1881)  17  Ct.  CL  105. 
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Construed  with  former  statutes.  —  This  Act 
is  really  an  extension  of  former  statutes  and 
must  be  read  and  construed  in  connection 
with  them.  Donnelly's  Case,  (1881)  17  Ct.  CI. 
105. 


Aot  of  Xareh  3,  1879.  PENSIONS.  S.  8.  see.  4714. 

S£C.  3.  [Repeals  R.  8.  sec.  -47i7.]  That  section  forty-seven  hundred  and 
seventeen  of  the  Revised  Statutes  of  the  United  States,  which  provides  that 
[^quoting  section^  be,  and  the  same  is  hereby,  repealed.     [i^O  Stat.  L.  265. '\ 

R.  S.  sec.  4717  ia  given  infray  p.  643,  note. 

Sbc.  4.   [Fees  of  claim  agents.    See  iaifra,  p.  688.] 

Sbc.  5.  [Repeal.^  That  all  acts  or  parts  of  acts  so  far  as  they  may  conflict 
with  the  provisions  of  this  act  be,  and  the  same  are  hereby,  repealed.  [20 
Stat.  L.  266.'] 


[Sec.  1.]  [Raie  of  a/rrears  of  invalid  pensions  —  disability  occvxring  after 
cessation  of  hostilities.]  *  *  *  That  the  rate  at  which  the  arrears  of 
invalid  pensions  shall  be  allowed  and  computed  in  the  cases  which  have  been 
or  shall  hereafter  be  allowed  shall  be  graded  according  to  the  de^ee  of  the 
pensioners  disability  from  time  to  time  and  the  provisions  of  the  pension  laws 
in  force  over  the  period  for  which  the  arrears  shall  be  computed.  That  section 
one  of  the  act  of  January  twenty-fifth,  eighteen-hundred  and  seventy-nine, 
granting  arrears  of  pensions  shall  be  construed  to  extend  to  and  include  pensions 
on  account  of  soldiers  who  were  enlisted  or  drafted  for  the  service  in  the  war 
of  the  rebellion,  but  died  or  incurred  disability  from  a  cause  originating  after 
the  cessation  of  hostilities;  and  before  being  mustered  out:  Provided,  That 
in  no  case  shall  arrears  of  pensions  be  allowed  and  paid  from  a  time  prior  to  the 
date  of  actual  disability.      [20  Stat.  L.  -470.] 

This  is  from  the  Pensions  Appropriation  Act  of  March  3, 1879,  ch.  187. 


[Balance  of  appropriation  for  arrea/rs  of  pension  covered  into  Treasury.] 
*  *  *  And  any  unexpended  balance  of  the  appropriation  for  the  payment 
of  the  arrears  of  pensions  granted  by  the  act  of  Congress  approved  January 
twenty-fifth,  eighteen  hundred  and  seventy-nine,  made  by  the  act  approved 
March  third,  eighteen  hundred  and  seventy-nine,  is  hereby  covered  into  the 
Treasury.     *     *     *     [27  Stat.  L.  119.] 

This  is  from  the  Pensions  Appropriation       ance  of  $25,000,000  made  by  the  Act  of  March 
Act  of  July  13,  1892,  ch.  161.    The  permanent       3,  1879,  ch.  187. 
appropriation  hereby  repealed  is  of  the  bal- 

Sec.  4714.  [Declaraiion  of  claimants.]  Declarations  of  pension  claimants 
shall  be  made  before  a  court  of  record,  or  before  some  officer  thereof  having 
custody  of  its  seal,  said  officer  hereby  being  fully  authorized  and  empowered 
to  administer  and  certify  any  oath  or  affirmation  relating  to  any  pension  or 
application  therefor:  Provided,  That  the  Commissioner  of  Pensions  may 
designate,  in  localities  more  than  twenty-five  miles  distant  from  any  place  at 
which  such  court  is  holden,  persons  duly  qualified  to  administer  oaths,  before 
whom  declarations  may  be  made  and  testimony  taken,  and  may  accept  declara- 
tions of  claimants  residing  in  foreign  countries,  made  before  a  United  States 
minister  or  consul,  or  before  some  officer  of  the  country  duly  authorized  to 
administer  oaths  for  general  purposes,  and  whose  official  character  and  signa- 
ture shall  be  duly  authenticated  by  the  certificate  of  a  United  States  minister 
or  consul;  declarations  in  claims  of  Indians  made  before  a  United  States  agent; 
and  declarations  in  claims  under  the  provisions  of  this  Title  relating  to  pen- 
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sions  for  services  in  the  war  of  eighteen  hundred  and  twelve,  made  before  an 
oflSeer  duly  authorized  to  administer  oaths  for  general  purposes,  when  the  appli- 
cants, by  reason  of  infirmity  of  age,  are  unable  to  travel :  Provided,  That  any 
declaration  made  before  an  officer  duly  authorized  to  administer  oaths  for 
general  purposes  shall  be  accepted  to  exempt  a  claim  from  the  limitation  as  to 
date  of  filing  prescribed  in  section  forty-seven  hundred  and  nine.      [fi.  S.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
573. 

This  section  with  the  exception  of  the  last 
proviso  appears  to  have  been  superseded  by 
the  provisions  of  the  Act  set  out  in  the  fol- 
lowing text. 

Application  of  proviso.  —  "The  proviso  in 
section  4714»  R.  S.,  is  to  be  construed  as  appli- 


cable to  the  new  limitation  prescribed  by 
tion  2  of  the  Act  of  March  3.  1879,  ch.  187, 
as  to  date  of  filing  pension  claims;  and  a 
declaration  made  in  accordance  therewith  may 
be  accepted  to  exempt  a  claim  from  such 
limitation."  Declarations  in  Pension 
(1882)  17  Op.  Atty.-Gen.  365. 


An  act  in  relation  to  oaths  in  pension  and  other  cases. 
[Act  of  July  1,  1890,  ch.  040,  20  Stat.  L.  209.^ 

[Oaths  m  pension,  bounty,  and  pay  cases;  before  whom  taken  —  certifica- 
tion.'] That  any  and  all  affidavits  and  declkrations  to  be  hereafter  made  or  used 
in  any  pension  or  bounty  cases,  or  in  claims  against  the  Government  for  back 
pay  or  arrears  or  increase  of  pension,  or  for  quarterly  vouchers,  may  be  taken 
by  any  officer  authorized  to  administer  oaths  for  general  purposes  in  the  State, 
City,  or  county  where  said  officer  resides.  If  such  officer  has  a  seal  and 'uses  it 
upon  such  paper,  no  certificate  of  a  county  clerk,  or  prothonotary,  or  clerk  of  a 
court  shall  be  necessary;  but  when  no  seal  is  used  by  the  officer  taking  snch 
affidavit,  then  a  clerk  of  a  court  of  record,  or  a  county  or  city  clerk,  shall  affix 
his  official  seal  thereto,  and  shall  certify  to  the  signature  and  official  character 
of  said  officer.      [Z6  Stat.  L.  209.] 


See  provision  in  text  following,  and  note 
thereunder. 

Oaths  in  homestead  cases.  —  "There  is  no 
law  of  the  United  States  authorizing  a  no- 
tary public  to  take  the  proofs  and  administer 
the  oath  in  homestead  cases,  but  by  the  pro- 
visions of  the  Act  of  Congress  of  July  1, 
1890,  26  Stat.  L.  209,  any  officer  authorized 
to  administer  oaths  for  general  purposes  in 
the  state,  city,  or  county  where  such  officer 


resides  is  authorized  to  administer  oaths  to 
all  affidavits  and  declarations  to  be  made  or 
used  in  any  pension  or  bounty  cases.  •  •  • 
A  soldier's'  additional  homestead  is  to  be 
treated  as  *.  *  *  in  the  nature  of  a 
bounty  or  gift  extended  by  the  government  to 
its  soldiers  in  the  war  of  the  rebellion,"  and 
a  notary  public  is  authorized  to  administer 
oaths  in  such  cases.  U.  S.  v.  Lair,  (1902)  118 
Fed.  Rep.  98. 


Joint  resolution  amending  and  construing  the  act  approved  July  first,  eigliteeB  hundred 

ninety,  in  relation  to  oaths  in  pension  and  other  cases. 

« 

[Bes.  No.  43,  of  Sept.  1,  1890,  20  Stat.  L.  079.^ 

[Certification  of  official  character,  etc.,  of  officers  before  whom  dechraticms, 
etc.,  are  verified.]  That  the  act  approved  July  first,  eighteen  hundred  and 
ninety,  entitled  "  An  act  in  relation  to  oaths  in  pension  and  other  cases,"  be 
and  the  same  is  hereby,  amended  and  construed  to  mean  that  when  declarations, 
affidavits,  and  other  papers  are  verified  by  justices  of  the  peace  and  other 
officers  duly  authorized  by  law  to  administer  oaths  for  general  persons,  but  not 
required  by  law  to  have  seals,  the  official  character,  signature,  and  term  of  ser- 
vice of  such  justice  or  other  officer  shall  be  certified  by  the  clerk  of  the  county 
or  court  of  record  or  other  proper  officer,  under  the  seal  of  such  county  or  court 
or  public  officer,  in  the  department  or  bureau  in  which  such  papers  are  to  be 
used;  and  one  such  certificate  duly  filed  in  such  department  or  bureau,  or  with 
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any  pension  agent^  shall  be  sufficient  as  to  all  verifications  of  such  officer  during 
his  official  term^  and  all  papers  heretobefore  \sic^  or  hereafter  filed  shall  be 
subject  to  this  rule.     [26  Stat.  L.  679.] 

The  provisions  of  this  Act  and  of  the  pre-       superseded  by  the  provisions  of  the  following 
ceding  Act  and  of  R.  S.  sea  4714,  so  far  as       Act. 
they  relate  to  oaths  in  pension  cases,  are 

An  act  in  relation  to  the  execution  of  declarations  and  other  papers  ir  pension  claims. 

[Act  of  July  20,  1892,  oh.  266,  27  Stat.  L.  272.^ 

[Sec.  1.]  [Declarations  of  claimants,  before  whom  made  —  certificate  of 
official  chara'cter.']  That  declarations  of  pension  claimants  shall  be  made  before 
a  court  of  record,  or  before  some  officer  thereof  having  custody  of  its  seal,  or 
before  some  officer  who,  under  the  laws  of  his  State,  city  or  county,  has  authority 
to  administer  oaths  for  general  purposes;  and  said  officers  are  hereby  fully 
authorized  and  empowered  to  administer  and  certify  any  oath  or  affirmation 
relating  to  any  pension  or  application  therefor:  Provided,  That, where  such 
declaration  or  other  p.apers  are  executed  before  an  officer  authorized  as  above 
but  not  required  by  the  laws  of  his  State  to  have  and  use  a  seal  to  authenticate 
his  official  acts,  he  shall  file  in  the  Pension  Bureau  a  certificate  of  his  official 
character,  showing  his  official  signature  and  term  of  office,  certified  by  a  clerk 
of  a  court  of  record  or  other  proper  officer  of  the  State  as  to  the  genuineness 
thereof ;  and  when  said  certificate  has  been  filed  in  the  Bureau  of  Pensions  his 
own  certificate  will  be  recognized  during  his  term  of  office.      [^27  Stat,  L.  272.] 

Sec.  2.  [Declarations  in  foreign  countries  —  of  Indians,]  That  the  Com- 
missioner of  Pensions  may  accept  declarations  and  other  papers  of  claimants 
residing  in  foreign  coimtries  made  before  a  United  States  minister  or  consul  or 
other  consular  officer,  or  before  some  officer  of  the  country  duly  authorized  to 
administer  oaths  for  general  purposes,  and  whose  official  character  and  signa- 
ture shall  be  duly  authenticated  by  the  certificate  of  a  United  States  minister  or 
consul  or  other  consular  officer;  and  declarations  in  claims  of  Indians  may  be 
made  before  a  United  States  Indian  agent      [27  Stat.  L.  272.] 

Sec.  3.  [Defective  declarations  already  filed,  horn  cured.]  That  any  and 
all  declarations  or  affidavits  now  on  file  in  the  Pension  Bureau  which  are  con- 
sidered informal  by  reason  of  not  having  been  executed  in  conformity  to  the 
laws  heretofore  in  force  covering  such,  and  in  which  it  is  shown  or  may  be 
hereafter  shown  by  proper  evidence  that  the  same  were  executed  by  and  before 
an  officer  who  was  duly  authorized  to  administer  oaths  for  general  purposes  at 
said  date  of  execution,  shall  be  accepted  as  formal  as  from  date  of  filing  such 
declarations  or  affidavits.      [27  Stat  L.  272.] 

Sec.  4.  [Repeal.]  That  all  acts  and  parts  of  acts  inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed.      [27  Stat.  L.  272.] 

Sec.  4715.  [Only  one  pension  at  a  time.]  Nothing  in  this  Title  shall  be  so 
construed  as  to  allow  more  than  one  pension  at  the  same  time  to  the  same  person, 
or  to  persons  entitled  jointly;  but  any  pensioner  who  shall  so  elect  may  sur- 
render his  certificate,  and  receive,  in  lieu  thereof,  a  certificate  for  any  other 
pension  to  which  he  would  have  been  entitled  had  not  the  surrendered  certifi- 
cate been  issued.  But  all  payments  previously  made  for  any  period  covered 
by  the  new  certificate  shall  be  deducted  from  the  amount  allowed  by  such 
certificate.      [R.  S.] 
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Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
673. 

Power  of  commissioneT.  —  "  Every  duty  im- 
posed by  this  section  is  within  the  adminis- 
trative powers  of  the  commissioner."  Double 
Pensions,  (1888)   19  Op.  Atty.-Gen.  214. 

Authority  of  treasury  over  agent's  ac- 
counts. — "  It  is  not  within  the  province  of 
the  accounting  officers  of  the  treasury,  upon 
learning  of  any  order  made  by  the  commis- 
sioner of  pensions  to  a  pension  agent  for  the 
payment  of  pensions,  to  notify  such  agent 
of  what  their  decision  will  be  upon  his  ac- 
count when  rendered."  Double  Pensions, 
(1888)  19  Op.  Atty.-Gen.  214. 

Authority  of  treasury  department  to  dis- 
allow pa3rment8  ordered  by  commissioner. — 
**  A  person  to  whom  a  pension  certificate  was 
granted  as  a  widow  of  a  soldier  in  the  war  of 
the  rebellion  was  also  granted  a  pension  cer- 
tificate as  the  widow  of  a  soldier  in  the  war 
of  1812,  and  drew  pensions  upon  both  cer- 
tificates from  March  9,  1878,  to  Dec.  3,  1883. 
The  commissioner  of  pensions,  on  discovering 
this,  required  her  to  make  an  election,  and 
she  having  elected  to  hold  the  first-mentioned 
certificate,  he  ordered  the  amount  which  had 
been  paid  to  her  upon  the  other  certificate  to 
be  withheld  in  instalments  of  six  dollars  per 
month  from  payments  thereafter,  and  issued 
an  order  to  the  pension  agent  accordingly. 
Advised,  that  the  order  made  in  this  case, 
being  within  the  general  jurisdiction  of  the 
commissioner,  is  obligatory  on  the  pension 
agent,  and  that  the  accounting  officers  of  the 


treasury  have  no  power  to  disallow  payments 
made  by  the  agent  pursuant  thereto." 
Double  Pensions,  (1888)  19  Op.  Atty.-(>en. 
214. 

Amounts  withheld  from  allowed  pension 
for  double  payment.  —  In  the  case  stated  in 
preceding  point,  the  whole  of  the  monthly 
pension  under  the  certificate  which  the  pen- 
sioner elected  to  hold  should  be  withheld  until 
the  amounts  so  withheld  shall  equal  the  sum 
paid  the  pensioner  under  the  other  certificate. 
Double  Pensions,  (1888)  19  Op.  Atty.-Gen. 
214. 

Effect  of  special  Act  on  right  undsr  general 
law.  — "  Where  a  pensioner  was  entitled  to, 
though  not  actually  receiving,  a  pension  of 
fifty  dollars  a  month  under  a  general  law, 
and  while  so  entitled  a  special  Act  was  passed 
giving  him  another  pension,  held,  that  his 
right  under  the  general  law  did  not  cease  or 
become  merged  in  that  granted  by  the  special 
Act."  Burnett's  Case,  (1882)  17  Op.  Atty.- 
Gen.  415. 

Pension  under  special  Act.  — "  In  the  law, 
under  the  title  '  Pensions,'  as  enacted  in  1878, 
nothing  can  be  so  construed  as  to  allow  more 
than  one  pension  at  the  same  time  to  the 
same  person.  But  subsequently  Congress, 
having  the  power,  stepping  beyond  the  rule 
prescribed  in  section  4715,  by  a  separate,  in- 
dependent law  gives  to  a  pensioner  already 
entitled  to  a  pension  of  fifty  dollars  another 
pension  of  the  same  amount.  Section  4715 
has  no  application  to  a  case  of  this  kind." 
Burnett's  Case,  (1882)  17  Op.  Atty.-Gen.  415. 


Sec.  4716.  [Loyalty.']  No  money  on  account  of  pension  shall  be  paid  to 
any  person,  or  to  the  widow,  children,  or  heirs  of  any  deceased  person,  who  in 
any  manner  voluntarily  engaged  in,  or  aided  or  abetted,  the  late  rebellion 
against  the  authority  of  the  United  States.     \_R,  /S.] 


Act  of  March  3, 1873,  ch.  234, 17  Stat.  L.  573. 

See  amendments  in  following  sections,  and 
amendments  and  repeals  by  Act  of  March 
9,  1878,  ch.  28,  sec.  5,  infra,  p.  657;  Act  of 
Jan.  29,  1887,  ch.  70,  sec.  5,  infra,  p.  652; 
Act  of  July  27,  1892,  ch.  277,  sec.  6,  infra, 
p.  660;  Res.  No.  42,  of  July  1,  1902,  supra, 
p.  618. 

Pensions  to  soldiers  in  Indian  wars.  —  This 
section  is  repealed  so  far  as  it  relates  to  the 
Act  of  July  27,  1892,  ch.  277.  See  section  6 
of  that  Act,  pven  infra.^ 

The  provisions  of  this  section  are  not  re- 


pealed by  the  Act  of  June  27,  1890,  but  are 
applicable  to  pensions  granted  under  that 
Aci..  U.  S.  V,  Hampton,  (C.  C.  A.  1900)  101 
Fed.  Rep.  714. 

Noncombatant  resident  of  Confedstate 
states.  —  A  pensioner  of  the  United  States 
residing  in  the  Confederate  states  during  the 
civil  war  who  did  not  take  up  arms  against 
the  United  States  nor  give  aid  or  encourage- 
ment to  its  enemies,  at  the  termination  of 
the  war  was  entitled  to  pension  money  due 
to  him  from  the  time  when  the  war  began. 
SauPs  Case,  (1866)   11  Op.  Atty.-Gen.  442. 


An  act  amending  the  pension  law  so  as  to  remove  the  disability  of  those  who,  having  partici- 
pated in  the  rebeUion,  have  since  its  termination  enlisted  in  the  Army  of  the  United 
States,  and  become  disabled. 

[Act  of  Maroh  3,  1877,  oh.  120,  10  Stat.  L.  408,  as  amended  by  Act  of  Aug,  1, 

1802,  ch.  351,  27  Stat.  L.  340.] 

[Persons  aiding  rebellion,  afterwards  disabled  in  U.  S.  Army  or  Navy.] 
That  the  law  prohibiting  the  payment  of  any  money  on  account  of  pensions  to 
any  person,  or  to  the  widow,  children,  or  heirs  of  any  deceased  person  who,  in 
any  manner,  engaged  in  or  aided  or  abetted  the  late  rebellion  against  the  au- 
thority of  the  Unitecl  States,  shall  not  be  construed  to  apply  to  such  persons  as 
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afterward  voluntarily  enlisted  in  either  the  Navy  or  Army  of  the  United  States, 
and  who,  while  in  such  service,  incurred  disability  from  a  wound  or  injury 
received  or  disease  contracted  in  the  line  of  duty.      [^7  Stat.  L,  3^0.^ 

The  amendment  of  this  section  by  the  Act       as  it  originally  appeared,  of  the  words  "  either 
of  Aug.  1,  1892,  ch.  361,  consisted  in  the  sub-       the  Navy  or  Army,"  as  above  given, 
stitution  in  place  of  the  words  "  the  Army"  See  note  to  It  S.  sec  4716,  supra. 


An  Act  Repealing  section  forty-seven  hundred  and  siztesn  of  the  Revised  Statutes,  so  far  as 
the  same  may  be  applicable  to  the  claims  of  dependent  parents  of  soldiers,  sailors,  and 
marines  who  served  in  the  Army  or  Navy  of  the  United  States  during  the  war  with  Spain. 

[Act  of  April  18,  1900,  oh.  244,  31  Stat.  L.  Ida.] 

[R.  S.  sec.  4716  inapplicable  to  dependent  parents  of  soldiers,  etc.,  in  ivar 
with  Spain.^  That  section  forty-seven  hundred  and  sixteen  of  the  Revised 
Sti^utes  be,  and  the  same  is  hereby,  repealed,  so  far  as  the  same  may  be  applica- 
ble to  the  claims  to  pension  of  dependent  parents  of  soldiers,  sailors,  and 
marines  who  served  in  the  Army  or  Navy  of  the  United  States  during  the  war 
with  Spain.      [SI  Stat.  L.  136.] 

See  note  to  R.  S.  sec.  4716,  as  to  other  exceptions. 

Sec.  4717.  IClaims  to  he  prosecuted  within  what  time.]     [Repealed.] 


This  section  was  as  follows: 

"  Sec.  4717.  No  claim  for  pension  not  prose- 
cuted to  successful  issue  within  five  years 
from  the  date  of  filing  the  same  shall  be  ad- 
mitted without  record-evidence  from  the  War 
or  Navy  Department  of  the  injury  or  the  dis- 
ease which  resulted  in  the  disability  or  death 
of  the  person  on  whose  account  the  claim  is 
made:  Provided,  That  in  any  case  in  which 
the  limitation  prescribed  by  this  section  bars 
the  further  prosecution  of  the  claim,  the 
claimant  may  present,  through  the  Pension- 
Office,  to  the  Adjutant -General  of  the  Army, 
or  the  Surgeon-General  of  the  Navy,  evidence 


that  the  disease  or  injury  which  resulted  in 
the  disability  or  death  of  the  person  on  whose 
account  the  claim  is  made,  originated  in  the 
service  and  in  the  line  of  duty;  and  if  such 
evidence  is  deemed  satisfactory  by  the  officer 
to  whom  it  may  be  submitted,  he  shall  cause  ^ 
a  record  of  the  fact  so  proved  to  be  made, 
and  a  copy  of  the  same  to  be  transmitted  to 
the  Commissioner  of  Pensions,  and  the  bar 
to  the  prosecution  of  the  claim  shall  thereby 
be  removed."  Act  of  March  3,  1873,  ch.  234, 
17  Stat.  K  573. 

It  was  expressly  repealed  by  Act  of  Jan. 
25, 1879,  ch.  23,  sec.  3. 


Sec.  4718.   [Accrued  pensions.]      [Repealed.] 


This  section  was  as  follows: 

''  Sec.  4718.  If  any  pensioner  has  died  or 
shall  hereafter  die;  or  if  any  person  entitled 
to  a  pension,  having  an  application  therefor 
pending,  has  died  or  shall  hereafter  die,  his 
widow,  or  if  there  is  no  widow,  the  child  or 
children  of  such  person  under  the  age  of  six- 
teen years,  shall  be  entitled  to  receive  the  ac- 
crued pension  to  the  date  of  the  death  of  such 
person.  Such  accrued  pension  shall  not  be 
considered  as  a  part  of  the  assets  of  the  es- 
tate of  deceased,  nor  liable  to  be  applied  to 
the  payment  of  the  debts  of  said  estate  in 


any  case  whatever,  but  shall  inure  to  the  sole 
and  exclusive  benefit  of  the  widow  or  chil- 
dren; and  if  no  widow  or  child  survive,  no 
payment  whatsoever  of  the  accrued  pension 
shall  be  made  or  allowed,  except  so  much  as 
may  be  necessary  to  re-imburse  the  person 
who  bore  the  expenses  of  the  last  sickness 
and  burial  of  the  decedent,  in  cases  where  he 
did  not  leave  sufficient  assets  to  meet  such 
expenses."  Act  of  March  3,  1873,  ch.  234,  17 
Stat.  L.  674. 

It  was  repealed  by  the  provisions  of  the  fol- 
lowing text 


An  act  to  provide  for  the  payment  of  i^ccrued  pensions  in  certain  cases. 
[Act  of  March  2,  1896,  ch.  193,  28  Stat.  L.  964.1 

[Accrued  pensions  —  payment  —  not  assets  of  estate.]  That  from  and  after 
the  twenty-eighth  day  of  September,  eighteen  hundred  and  ninety-two,  the 
accrued  pension  to  the  date  of  the  death  of  any  pensioner,  or  of  any  person 
entitled  to  a  pension  having  an  application  therefor  pending,  and  whether  a 
certificate  therefor  shall  issue  prior  or  subsequent  to  the  death  of  such  person, 
shall,  in  the  case  of  a  person  pensioned,  or  applying  for  pension,  on  account  of 
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his  disabilities  or  service,  be  paid,  first,  to  his  widow;  second,  if  there  is  no 
widow,  to  his  child  or  children  under  the  age  of  sixteen  years  at  his  death ; 
third,  in  case  of  a  widow,  to  her  minor  children  under  the  age  of  sixteen  years 
at  her  death.  Such  accrued  pension  shall  not  be  considered  a  part  of  the 
assets  of  the  estate  of  such  deceased  person,  nor  be  liable  for  the  payment  of  the 
debts  of  said  estate  in  any  case  whatsoever,  but  shall  inure  to  the  sole  and  exclu- 
sive benefit  of  the  widow  or  children.  And  if  no  widow  or  child  survive  such 
pensioner,  and  in  the  case  of  his  last  surviving  child  who  was  such  minor  at  his 
death,  and  in  case  of  a  dependent  mother,  father,  sister,  or  brother,  no  payment 
whatsoever  of  their  accrued  pension  shall  be  made  or  allowed  except  so  much 
as  may  be  necessary  to  reimburse  the  person  who  bore  the  expense  of  their  last 
sickness  and  burial,  if  they  did  not  leave  su£Scient  assets  to  meet  such  expense. 
And  the  mailing  of  a  pension  check,  drawn  by  a  pension  agent  in  payment  of  a 
pension  due,  to  the  address  of  a  pensioner,  shall  constitute  payment  in  the 
event  of  the  death  of  a  pensioner  subsequent  to  the  execution  of  the  voucher 
therefor.  And  all  prior  laws  relating  to  the  payment  of  accrued  pension  are 
hereby  repealed.      [28  Stat,  L,  96US\ 


This  section  repealed  R.  S.  sec.  4718,  aupray 
and  the  provisions  of  the  Pensions  Appropria- 
tion Acts  of  March  1,  1889,  ch.  332,  25  Stat. 
L.  782,  and  June  30,  1890,  ch.  039,  reading  as 
follows : 

[Sec.  1.]  •  ♦  *  "That  hereafter  a 
check  or  checks  drawn  by  a  ])ension  agent  in 
payment  of  pension  due,  and  mailed  by  him 
to  the  address  of  the  pensioner,  shall  con- 
stitute payment  within  the  meaning  of  sec- 
tion forty-seven  hundred  and  sixty -five,  Re- 
vised Statutes,  in  the  event  of  the  death  of  a 
pensioner  subsequent  to  the  mailing  and  be- 
fore the  receipt  of  said  check;  and  the  amount 
which  may  have  accrued  on  the  pension  of 
any  pensioner  subsequent  to  the  last  quar- 
terly payment  on  account  thereof  and  prior 
to  the  death  of  such  pensioner  shall  in  the 
case  of  a  husband  to  be  paid  to  his  widow, 
or  if  there  be  no  widow  to  his  surviving 
minor  children  or  the  guardian  thereof,  and 
in  the  case  of  a  widow  to  her  minor  children : 
Provided  further.  That  hereafter  whenever  a 
pension  certificate  shall  have  been  issued  and 
the  pensioner  mentioned  therein  dies  before 
payment  shall  have  been  made,  leaving  no 
widow  and  no  surviving  minor  children,  the 
accrued  pension  due  on  said  certificate  to  the 
date  of  the  death  of  said  pensioner  may,  in 
the  discretion  of  the  Secretary  of  the  Interior, 
be  paid  to  the  legal  representatives  of  said 
pensioner."    *    *    *     [26  Stat.  L.  187.] 

Investigation  of  burial  expenses  —  use  of 
accrued  pension. —  See  also  provision  from 
the  Act  of  June  28,  1902,  ch.  1301,  infra,  p. 
64(5. 

"  The  purpose  of  the  statute  was  to  give 
the  accrued  pension  to  the  widow  or  the 
child;  and  at  the  death  of  the  father  each 
acquired  a  distinct  contingent  interest;  the 
widow's  being  contingent  on  her  survival  un- 
til allowance  and  payment,  the  child's  being 
contingent  on  the  death  of  the  mother  prior 
to,  and  its  own  survival  until,  payment." 
Payment  of  Accrued  Pension,  (1881)  17  Op. 
Atty.-Gen.  190. 

Effect  on  other  Acts.  —  This  provision  that 
"  accrued  pension  "  shall  not  be  considered  as 


n 


n 


a  part  of  the  assets  of  the  estate  is  appli- 
cable to  and  governs  the  Act  of  Jan.  25,  1879, 
1  Supp.  395,  which  provides  for  the  ascertain- 
ment and  allowance  of  "  arrears  of  pension 
and  does  not  use  the  term  "  accrued  pension. 
Donnelly's  Case,  (1881)   17  Ct.  CI.  105. 

"The  phrase  'accrued  pension,'  as  used  in 
this  section,  means  the  amount  of  money  un- 
paid by  the  government  to  which  a  pensioner, 
or  one  who  had  a  valid  pending  claim  for  pen- 
sion, would  be  entitlea  at  the  time  of  his 
death."  Accrued  Pensions,  (1887)  19  Op. 
Atty.-Gen.  1. 

To  what  pensions  applicable.  —  In  Accrued 
Pension,  (1889)  19  Op.  Atty.-Gen.  359,  it  was 
held,  prior  to  the  passage  of  this  Act.  that 
"  the  proviso  in  the  Act  of  March  1,  1889,  ch. 
332,  authorizing  payment  to  a  deceased  pen- 
sioner's legal  representatives  in  certain  con- 
tingencies of  the  accrued  pension  due  on  his 
pension  certificate  at  the  time  of  his  death, 
is  to  be  construed  as  applicable  to  all  out- 
standing pension  certificates,  whether  issued 
before  or  since  the  passage  of  the  Act;  but 
the  pensioner  must  have  died  since  the  pass- 
age of  that  Act  to  entitle  his  legal  repre^en- 
tatives  to  claim  such  accrued  pension." 

Rights  of  widow.  —  The  pension  money  is 
payable  to  the  widow  in  her  own  name,  and 
she  has  the  right  to  invest  it  in  lands,  taking 
the  title  thereto  in  her  own  name.  Jones  r. 
Porter,  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep. 
1119. 

Children's  interest.  —  While  the  widow  sur- 
vives, the  children  have  no  interest.  Jones  v. 
Porter,  (Tex.  Civ.  App.  1896)  30  S.  W.  Rep. 
1119. 

Age  of  child  at  father's  death.  —  "  The  sec- 
tion may  be  as  fairly  construed  to  mean  that 
the  child  shall  not  be  over  sixteen  when  the 
father  dies  as  when  the  pension  is  allowed." 
Payment  of  Accrued  Pension,  (1881)  17  Op. 
Atty.-Gen.  190. 

Child's  right  to  pension  pending  at  time  of 
death. —  In  a  case  where  a  petitioner  dies 
while  his  claim  for  pension  was  pending,  leav- 
ing a  daughter  under  sixteen  years  of  age  and 
a  widow,  and  after  the  child  attaint  the 
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age  of  sixteen  years  the  mother  died,  and  still 
later  the  pension  was  allowed  and  the  certifi- 
cate therefor  was  issued,  it  was  held  that  un- 
der this  section  the  daughter  was  entitled  to 
the  pension  which  had  accrued  up  to  the  death 
of  her  father.  Payment  of  Accrued  Pension, 
(1881)  17  Op.  Atty.-Gen.  190. 

The  word  "children"  has  been  held,  prior 
to  the  passage  of  this  Act,  to  include  grand- 
children. Walton  V.  Ck)tton,  19  How.  (U.  S.) 
355. 

To  whom  paid.  —  "  The  law  clearly  contem- 
plates that  the  widow  and  children,  as  pro- 
vided by  the  statute,  shall  be  the  beneficiai'ies, 
and  not  the  general  creditors  of  the  pensioner, 
and  unless  the  payment  has  been  legally  re- 
ceived by  the  pensioner  it  is  incumbent  on 
those  intrusted  with  the  administration  of 
the  law  neither  to  make  nor  allow  payment  to 
be  made  to  any  other  person."  Accrued  Pen- 
sions, (1887)  19  Op.  Atty.-Gen.  1. 

When  paid  to  legal  representatives. — 
"  This  clause  imposes  upon  the  officers  of  the 
government  the  obligation  to  neither  make 
nor  allow  to  be  made  any  payment  of  the 
'  accrued  pension '  to  the  executors  or  admin- 
istrators of  the  decedent  for  the  general  pay- 
ment of  debts  or  distribution,  with  the  pos- 
sible single  exception  that  if  they  have  borne 
the  necessary  expenses  of  his  last  sickness 
and  burial  and  he  shall  have  died  without 
sufficient  funds  to  reimburse  them,  so  much 
of  the  accrued  pension  may  be  paid  them  as 
they  shall  have  paid  for  those  purposes.  In 
no  event  can  they  receive  any  part  of 
the  'accrued  pension'  merely  as  the  legal 
representatives  of  the  decedent."  Accrued 
Pensions,  (1887)  19  Op.  Atty.-Gen.  1. 

When  pension  becomes  assets  of  estate. — 
"  Unless^  then,  the  pension  was  paid  to  the 
decedent  in  his  lifetime,  and  became  a  part 
of  his  general  assets,  it  cannot  pass  to  his 
legal  representatives  so  as  to  be  subjected  to 
the  payment  of  the  debts  of  the  decedent." 
Accrued  Pensions,  (1887)  19  Op.  Atty.-Gen.  1. 

Pension  money  received  not  exempt.  —  This 
section  exempts  only  the  accrued  pension  not 
received  by  the  pensioner.  Pension  money  re- 
ceived by  the  pensioner  is  not  exempt  by  this 
statute,  but  is  a  part  of  the  assets  of  the  de- 
ceased estate,  and  is  liable  to  the  payment  of 
debts.  Beecher  i;.  Barber,  (1888)  G  Dem.  (N. 
Y.)  129. 

Pension  charged  as  assets  by  administrator. 

—  An  administrator  who,  in  the  mistaken  be- 
lief that  uncollected  accrued  pensions  consti- 
tute a  part  of  the  assets  of  his  decedent, 
charges  himself  with  the  amount  as  assets, 
is  entitled  to  be  credited  with  that  amount 
upon  final  settlement.  Tartt  v.  Wahl,  (1898) 
77  111.  App.  578. 

Accrued  pension  as  property  of  pensioner. 

—  "This  section  expressly,  as  do  the  pension 
laws  generally,  treats  accrued  unpaid  pen- 
sions as  the  property  of  and  belonging  to  the 
pensioner  though  paid  but  quarterly.  Tliey 
would  be  his  absolute  property,  a  part  of  his 
estate  and  liable  for  his  debts  but  that  this 
section  provides,"  where  no  widow  or  child 
survives,  that  after  the  pensioner's  decease. 


"  the  accrued  pension  shall  not  be  paid  at  all, 
except  to  reimburse  the  person  who  has  de- 
frayed the  expenses  of  the  last  sickness  and 
burial;  so  that  the  section  appropriates  so 
much  of  what  would  be  the  property  of  the 
pensioner,  if  living,  to  reimburse  the  payment 
of  these  last  expenses."  Burial  Expenses  of 
Pensioner,  (1901)   23  Op.  Atty.-Gen.  428. 

Check  issued  to  deceased  pensioner. — 
Where  a  pension  check  is  issued  to  a  pen- 
sioner after  her  death,  it  is  utterly  void,  and 
an  amount  paid  through  a  bank  to  one  forg- 
ing the  deceased  pensioner's  signature  to  such 
void  check  may  be  recovered  from  the  bank 
by  the  United  States.  U.  S.  v,  Coffeyville 
First  Xat.  Bank,  (1897)  82  Fed.  Rep.  410. 

Check  received  and  indorsed  but  not  trans- 
ferred before  death.  —  Prior  to  the  passage  of 
this  Act  it  was  held  in  Accrued  Pensions, 
(1887)  19  Op.  Atty.-Gen.  1,  that  "  the  receipt 
of  a  check  by  a  pensioner  which  he  has  only 
indorsed  but  which  has  not  been  transferred 
by  him  in  his  lifetime  is  not  a  payment,  but 
is  only  one  step  in  the  process  of  payment. 
The  amount  yet  remains  as  *  accrued  pension,' 
and  only  payable  accordingly  to  those  enti- 
tled thereto.  The  indorsement  alone  by  the 
decedent  does  not  constitute  a  transfer.  An 
indorsement  and  delivery  are  both  essential." 

Sight  to  audit  accounts  for  last  sickness 
and  burial.  —  The  commissioner  of  pensions  is 
not  invested  with  power  to  audit  and  adjust 
accounts  for  the  last  sickness  and  burial  of 
deceased  pensioners  arising  under  this  sec- 
tion. This  power  belongs  solely  to  the  proper 
accounting  officers  of  the  treasury  by  virtue 
of  section  236,  Revised  Statutes.  Expenses  of 
Last  Sickness,  (1882)  17  Op.  Atty.-Gen.  440. 

There  is  no  ground  whatever  for  holding 
that  this  section  was  intended  to  restrict  or 
qualify  the  declaration  contained  in  section 
236  that  all  demands  and  accounts  whatever 
against  the  government  shall  be  audited  and 
adjusted  in  the  treasury.  Expenses  of  Last 
Sickness,  (1882)  17  Op.  Atty.-Gen.  440. 

Who  may  be  reimbursed  for  expenses  of 
last  sickness  and  burial.  —  In  Burial  Ex- 
penses of  Pensioner,  (1901)  23  Op.  Atty.-Gen. 
428,  it  was  held,  prior  to  the  passage  of  this 
Act,  that  with  regard  to  the  Act  immediately 
preceding,  the  purpose  is  "  to  reimburse  to  the 
extent  and  in  the  manner  provided,  from  what 
would  be  the  property  of  the  pensioner,  if  liv- 
ing, the  expenses  paid  for  his  last  sickness 
and  burial.  And  this  purpose  can  have  little 
regard  for  the  question  who  the  person  is 
who  has  paid  these  expenses,  or  whether  it 
was  a  natural  or  artificial  person,  or,  if  a 
corporation,  whether  private  or  municipal. 
The  whole  object  is  accomplished  when,  from 
what  would  have  been  the  pensioner's  prop- 
erty if  living,  these  expenses  are  repaid,  and 
equally  so,  whether  the  person  who  originally 
defrayed  them  was  a  natural  person  or  a 
municipal  corporation.  And  it  can  make  no 
difference  in  this  respect,  or  with  the  pur- 
pose of  the  statute  that,  upon  grounds  of 
public  policy,  it  was  made  the  duty  of  such 
municipality  to  thus'  provide  for  the  desti- 
tute." 
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{^Investigation^  of  burial  expenses  —  use  of  accrued  pension,]  *  *  * 
That  the  investigation  of  claims  for  the  reimbursement  of  expenses  of  the  last 
sickness  and  burial  of  deceased  pensioners  shall  be  at  the  instance  and  under  the 
direction  of  the  Secretary  of  the  Treasury,  and  no  part  of  any  accrued  pension 
shall  hereafter  be  used  to  reimburse  any  State,  county,  or  municipal  corpora- 
tion for  expenses  incurred  by  such  State,  county,  or  municipal  corporation 
under  State  law  for  expenses  of  the  last  sickness  or  burial  of  a  deceased  pen- 
sioner.     IS£  Stat  L.  ^^9.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  June  28,  1902,  ch.  1301. 

Sec.  4719.  [Unclaimed  pensions.']  The  failure  of  any  pensioner  to  daim 
his  pension  for  three  years  after  the  same  shall  have  become  due  shall  be  deemed 
presumptive  evidence  that  such  pension  has  legally  terminated  by  reason  of  the 
pensioner's  death,  remarriage,  recovery  from  the  disability,  or  otherwise,  and 
the  pensioner's  name  shall  be  stricken  from  the  list  of  pensioners,  subject  to  the 
right  of  restoration  to  the  same  on  a  new  application  by  the  pensioner,  or,  if 
the  pensioner  is  dead,  by  the  widow  or  minor  children  entitled  to  receive  the 
accrued  pension,  accompanied  by  evidence  satisfactorily  accounting  for  the 
failure  to  claim  such  pension,  and  by  medical  evidence  in  cases  of  invalids  who 
were  not  exempt  from  biennial  examinations  as  to  the  continuance  of  the  dis- 
ability.     [R.  8.] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  674. 

Sec.  4720.  [Pensions  under  special  acts  of  Congress.]  When  the  rate, 
commencement,  and  duration  of  a  pension  allowed  by  special  act  are  fixed  by 
such  act,  they  shall  not  be  subject  to  be  varied  by  the  provisions  and  limitations 
of  the  general  pension-laws,  but  when  not  thus  fixed  the  rate  and  continuance 
of  the  pension  shall  be  subject  to  variation  in  accordance  with  the  general  laws, 
and  its  commencement  shall  date  from  the  passage  of  the  special  act,  and  the 
Commissioner  of  Pensions  shall,  upon  satisfactory  evidence  that  fraud  was 
perpetrated  in  obtaining  such  special  act,  suspend  payment  thereupon  until  the 
propriety  of  repealing  the  same  can  be  considered  by  Congress.      [B.  8.] 


Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
574. 

But  see  following  sections. 

Rights  of  pensioner  under  special  Act. — 
"  When  an  individual  by  name  is  placed  on 
the  roll  of  navy  pensioners  by  special  Act, 
he  becomes  entitled  only  to  such  allowances 
and  under  such  circumstances  as  if  he  had 
been  placed  on  the  roll  in  the  ordinary  course 
of  administration,  in  common  with  all 
other  pensioners  of  the  same  class."  Navy 
Pensions,  (1854)  6  Op.  Atty.-Gen.  718. 

Special  legislation  as  affecting  fights  under 
general  law.  —  "  An  individual  applies  to  Con- 
gress for  compensation  for  services  rendered 


to  the  public  and  a  special  provision  is  made 
for  his  relief.  And  if  a  law  should  be  passed 
at  the  same  session  making  general  provision 
for  the  payment  of  similar  services,  ♦  ♦  ♦ 
it  could  not  be  successfully  contended  that 
such  individual  could  claim  under  the  gen- 
eral law.  The  merits  of  his  claim  having 
been  considered  and  decided  by  Congress,  he 
can  only  claim  under  the  special  provision 
made  for  him.  But  »  *  *  the  claimant 
having  received  under  the  general  law  as 
large,  if  not  a  larger  benefaction  than  was 
given  under  the  special  law,  her  right  under 
the  latter  is  extinguished."  Decatur  v. 
Paulding,  (1840)  14  Pet.  (U.  S.)  497. 


An  act  to  equalize  pensions  in  certain  cases. 
[Act  of  June  6,  1874,  oh.  210,  IS  Stat.  L.  61."} 

[Pensioners  under  special  acts  to  have  benefits  of  general  law.]  That  all 
persons  entitled  to  pensions  under  special  acts  fixing  the  rate  of  such  pensions, 
and  now  receiving  or  entitled  to  receive  a  less  pension  than  that  allowed  by 
the  general  pension  laws  under  like  circumstances,  are,  in  lieu  of  their  present 
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rate  of  pension,  hereby  declared  to  be  entitled  to  the  benefits  and  subject  to  the 
limitations  of  the  general  pension  laws  entitled  "  An  act  to  revise,  consolidate, 
and  amend  the  laws  relating  to  pensions,"  approved  March  third,  eighteen 
hundred  and  seventy-three ;  and  that  this  act  go  into  effect  from  and  after  its 
passage :  Provided,  That  this  act  shall  not  be  construed  to  reduce  any  pension 
granted  by  special  act.      \_18  Stat.  L.  61.] 

The  proYisions  of  the  Act  of  March  3,  1873,  ch.  264  (17  Stat.  L.  666),  here  referred  to,  are 
incorporated  into  Revised  Statutes,  with  sections  4692-4785. 


Sec.  5.  [Pension  not  to  be  dravm  under  both  general  and  special  laws.] 
That  no  person  who  is  now  receiving  or  shall  hereafter  receive  a  pension  under 
a  special  act  shall  be  entitled  to  receive  in  addition  thereto  a  pension  under  the 
general  law,  unless  the  special  act  expressly  states  that  the  pension  granted 
thereby  is  in  addition  to  the  pension  which  said  person  is  entitled  to  receive 
under  the  general  law.      [22  Stat.  L.  176.] 


This  is  from  the  Pensions  Appropriations 
Act  of  July  25,  1882,  ch.  349. 

Constitutionality.  —  "  It  was  competent  for 
Congress  to  pass  this  Act.  No  pensioner 
has  a  vested  legal  right  to  his  pension.  Pen- 
sions are  the  bounties  of  the  government, 
which  Congress  has  the  right  to  give,  with- 
hold, distribute,  or  recall  at  its  discretion." 
U.  S.  I?.  Teller,  (1882)  107  U.  S.  64 

Smtender  of  pension  under  special  Act. — 


Where  a  pensioner  voluntarily  surrenders  his 
pension  under  a  special  Act  in  order  to  receive 
the  larger  pension  to  which  he  became  en- 
titled on  the  passage  of  the  general  Act  of 
June  16,  1880,  he  is  not  entitled  to  any  pen- 
sion money  upon  the  certificate  under  the  spe- 
cial Act  unless  he  waives  his  right  to  receive 
the  larger  pension  given  him  by  the  general 
law.    U.  S.  V.  Teller,  (1882)  107  U.  S.  64. 


Sec.  4721 .  [Indian  claims.]  The  term  of  limitation  prescribed  by  sections 
forty-seven  hundred  and  nine  and  forty-seven  hundred  and  seventeen  shall,  in 
pending  claims  of  Indians,  be  extended  to  two  years  from  and  after  the  third 
day  of  March,  eighteen  hundred  and  seventy-three;  all  proof  which  has  hereto- 
fore been  taken  before  an  Indian  agent,  or  before  an  officer  of  any  tribe,  com- 
petent according  to  the  rules  of  said  tribe  to  administer  oaths,  shall  be  held  and 
regarded  by  the  Pension-Office,  in  the  examining  and  determining  of  claims  of 
Indians  now  on  file,  as  of  the  same  validity  as  if  taken  before  an  officer  recog- 
nized by  the  law  at  the  time  as  competent  to  administer  oaths ;  all  proof  wanting 
in  said  claims  hereafter,  as  well  as  in  those  filed  after  the  third  day  of  March, 
eighteen  hundred  and  seventy-three,  shall  be  taken  before  the  agent  of  the  tribe 
to  which  the  claimants  respectively  belong;  in  regard  to  dates,  all  applications 
of  Indians  now  on  file  shall  be  treated  as  though  they  were  made  before  a  com- 
petent officer  at  their  respective  dates,  and  if  found  to  be  in  all  other  respects 
conclusive,  they  shall  be  allowed;  and  Indians  shall  be  exempted  from  the 
obligation  to  take  the  oath  to  support  the  Constitution  of  the  United  States. 
[R.8.]  . 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  574. 

See  further  Act  of  July  26,  1892,  ch.  255,  sec.  2,  supra,  p.  641. 

Sec.  4722.  [Provisions  extended  to  Missouri  State  militia^]  The  pro- 
visions of  this  Title  are  extended  to  the  officers  and  privates  of  the  Missouri 
State  militia,  and  the  provisional  Migsouri  militia,  disabled  by  reason  of  injury 
received  or  disease  contracted  in  the  line  of  duty  while  such  militia  was  co- 
operating with  United  States  forces,  and  the  widow  or  children  of  any  such 
person^  dying  of  injury  received  or  disease  contracted  under  the  circumstances 
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herein  set  forth,  shall  be  entitled  to  the  benefits  of  this  Title.  But  tlie  pensions 
on  account  of  such  militia  shall  not  commence  prior  to  the  third  day  of  March, 
one  thousand  eight  hundred  and  seventy-three.      [R,  /8.] 


Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
570. 

*  This  title,"  above  mentioned,  is  title 
LVII.  ("  Pensions  ")  of  the  Revised  Statutes, 
comprising  sections  4692-4791. 


'*  By  the  '  proyiBional  Ktissouri  miUtia ' "  is 
meant  "  what  is  known  elsewhere  as  the  *  en- 
rolled Missouri  militia.'"  Enrolled  Missouri 
Militia  —  Homestead,  (1878)  16  Op.  Attj.- 
Gen.  147. 


Joint  resolution  to  restore  the  status  of  the  Missouri  militia  who  served  during  the  late  war. 

[Res,  No.  13,  of  Feb.  16,  1S96,  28  Stat.  L.  970.} 

\_Missouri  state  militia  to  have  benefit  of  dependent  pension  laws.]  That 
the  provisions  of  the  Act  of  June  twenty-seventh,  eighteen  hundred  and  ninety, 
be,  and  are  hereby,  extended  to  include  the  officers  and  privates  of  the  Missouri 
State  Militia  and  the  Provisional  Missouri  Militia  who  served  ninety  days 
during  the  late  war  of  the  rebellion,  and  were  honorably  discharged,  and  to  the 
widows  and  minor  children  of  such  persons.  The  provisions  of  this  Act  shall 
include  all  such  persons  now  on  the  pension  rolls,  or  who  may  hereafter  apply 
to  be  admitted  thereto.      [^8  Stat.  L.  970.] 

Sec.  4723.  [Colored  soldiers  enroUed  as  ^'slaves.*']  All  colored  persons 
who  enlisted  in  the  Army  during  the  war  of  the  rebellion,  and  who  are  now 
prohibited  from  receiving  bounty  and  pension  on  account  of  being  borne  on  the 
rolls  of  their  regiments  as  "  slaves,"  shall  be  placed  on  the  same  footing,  as  to 
bounty  and  pension,  as  though  they  had  not  been  slaves  at  the  date  of  their 
enlistment,      \_R.  S.] 

the  effect  of  that  statute  being  to  extend  the 
provisions  of  the  bounty  acts  alike  to  all 
colored  soldiers,  whatever  their  former  status 
might  have  been."  Bounty  to  Ck>lored 
Soldiers,  (1878)  15  Op.  Atty.-Gen.  474. 

Heirs  of  colored  soldiers  enrolled  as  slaves. 
—  "In  cases  where,  under  the  bounty  laws, 
the  heirs  of  deceased  colored  soldiers  not  ap- 
pearing on  the  rolls  as  slaves  would  be  en- 
titled to  bounty,  in  such  cases  the  heirs  of 
deceased  colored  soldiers  borne  on  the  rolls 
as  slaves,  must  also  be  deemed  to  be  entitled 
to  bounty."  Bounty  to  Ck>lored  Soldiers, 
(1878)  16  Op.  Atty.-Gen.  474. 


Act  of  March  3,  1873,  ch.  262,  17  Stat.  L. 
601. 

"The  purpose  of  this  enactment  ♦  ♦  • 
is  to  do  away  with  the  discrimination  pre- 
viously made  between  colored  soldiers  who 
had  been  in  slavery  and  were  borne  on  the 
rolls  as  slaves,  and  other  colored  soldiers." 
Bounty  to  Colored  Soldiers,  (1878)  15  Op. 
Atty.-Gen.  474. 

"Th3  heirs  or  legal  representatives  of  de- 
ceased colored  soldiers  enlisted  during  the  re- 
bellion and  borne  on  the  rolls  as  slaves,  are, 
by  virtue  of  the  Act  of  March  3,  1873,  ch. 
262  (section  4723,  R.  S.),  entitled  to  bounty; 


Sec.  4724-  [Both  pension  and  pay  not  allowed,  unless,  etc.]  No  person 
in  the  Army,  Navy,  or  Marine  Corps  shall  draw  both  a  pension  as  an  invalid, 
and  the  pay  of  his  rank  or  station  in  the  service,  unless  the  disability  for  which 
the  pension  was  granted  be  such  as  to  occasion  his  employment  in  a  lower  grade, 
or  in  the  civil  branch  of  the  service.      [R.  8.] 

'       Act  of  April  30,  1844,  ch.  15,  5  Stat.  L.  667;  Act  of  Aug.  16,  1841,  ch.  8,  6  Stat.  L.  440. 
But  see  following  section. 


[Sec.  1.]  [No  pension  allowed  to  persons  in  army,  navy,  or  marine  corps 
on  active  or  retired  list.]  *  *  *  That  hereafter  no  pension  shall  be  allowed 
or  paid  to  any  officer,  non  commissioned  officer,  or  private  in  the  Army,  Navy, 
or  Marine  Corps  of  the  United  States,  either  on  the  active  or  retired  list 
*     *     *     [26  Stat.  L.  1082.] 
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This  is  from  the  Pensions  Appropriations 
Act  of  March  3,  1891,  ch.  548.  This  provi- 
sion superseded  a  provision  of  the  Act  of  Aug. 
29,  1890,  ch.  820,  sec.  2,  which  reads  as  fol- 
lows; 

"  Sec.  2.  Hereafter  no  officer  of  the  Army, 
Navy  or  Marine  Corps  on  the  retired  list  shall 
draw  or  receive  any  pension  under  any  law." 
[26  mat,  15,  57i.] 

''A  retired  officer  of  the  army  is  not  en- 
titled to  draw  an  invalid  pension,  nor  arrears 
of  pension."  Invalid  Pension  to  Retired  Offi- 
cer, (1896)  21  Op.  Atty.-Gen.  453,  overruling 
(1896)  21  Op.  Atty.-Gen.  408. 

Officer  on  duty.  — "  No  officer  can  receive 
at  the  same  time  pay  as  an  officer  on  duty 
and  as  a  pensioner."  Pensions  to  Officers  Re- 
ceiving Regular  Pay,  (1847)  4  Op.  Atty.-Gen. 
687. 

"  A  lieutenant  otherwise  entitled  to  a  pen- 
sion is  not  entitled  to  receive  it  whilst  on 
duty  and  in  receipt  of  his  pay  as  an  officer 
of  the  navy.  Nor  can  he  receive  it  when  not 
on  duty  whilst  in  receipt  of  the  pay  allowed 
to  his  grade."  Pensions  to  Officers  of  the 
Navy,   (1847)   4  Op.  Atty.-Gen.  682. 

Officers  awaiting  orders.  —  In  Pensions  to 
Officers  Receiving  Hegular  Pay,  (1847)  4  Op. 
Atty.-Gen.  587,  it  was  held  that  "  officers  who 
may  be  waiting  orders,  or  on  leave,  or  fur- 
lough, can  receive  only  so  much  on  account  of 
their  pensions  as,  added  to  their  pay  when  so 


on  leave,  etc.,  will  amount  to  the  pay  of  their 
grade  when  on  duty." 

Partial  disability.  —  In  Brownell's  Case, 
(1867)  8  Op.  Atty.-Gen.  321,  it  was  also  held 
that  "  the  statutes  concerning  disability  pen- 
sions in  the  navy  refer  to  two  species  of  dis- 
ability —  one  the  particular  disability  in  rijrbt 
of  which  the  party's  name  was  placed  on  the 
pension  roll  and  which  may  not  necessarily 
unfit  such  party  for  sea  service;  *  *  *  in 
which  latter  case  only,  pension  may  be  cumu- 
lated upon  pay  to  a  prescribed  amount,  to  be 
determined  according  to  the  destination  given 
to  the  party  by  the  secretary  of  the  navy." 

Ministar  at  Constantinople.  —  The  case  of 
the  minister  at  Constantinople  does  not  fall 
within  the  Act,  which  seems  confined  to  per- 
sons in  the  naval  service.  Pensions  to  Min- 
isters, (1842)  4  Op.  Atty.-Gen.  39. 

"  Commodore  Porter,  who  is  borne  on  the 
pension  roll  at  the  rate  of  forty  dollars  per 
month,  is  entitled  both  to  his  pension  and  his 
regular  pay  as  minister  at  Constantinople." 
Pensions  to  Ministers,  (1842)  4  Op.  Atty.-Gen. 
39. 

Effect  of  statute  on  arrears.  —  This  stat- 
ute, however,  is  "  not  necessarily  to  be  con- 
strued as  intended  to  cut  off  arrears  already 
due  to  persons  who  were  already  on  the  pen- 
sion roll."  Arrears  of  Pension,  (1896)  21  Op. 
Atty.-Gen.  408. 


Sec.  4725.  [Half -pay  to  vridows,  etc.,  under  laws  prior  to  Jtune  S,  1858.] 
All  those -surviving  widows  and  minor  children  who  have  been  allowed  five 
years'  half-pay,  under  the  provisions  of  any  general  laws  passed  prior  to  the 
third  day  of  June,  eighteen  hundred  and  fifty-eight,  are  granted  a  continuance 
of  such  half-pay,  to  commence  from  the  date  of  the  last  payment  under  the 
respective  acts  of  Congress  granting  the  same,  and  on  the  terms  and  limitations 
provided  in  the  following  section.      [B.  S.] 


Act  of  June  3,  1858,  ch.  85,  11  Stat  L. 
309. 

Provisions  for  renewals.  —  "The  general 
pension  laws  make  no  provision  for  the  re- 
newal of  pensions,  other  than  that  contained 
in  section  4725."  Half -Pay  Pensions,  (1881) 
17  Op.  Atty.-Gen.  221. 

When  half -pay  pensions  commence.  —  The 
half- pay  pensions  continued  by  this  section 


commence  at  the  period  indicated  therein, 
excepting  in  cases  where  the  application 
therefor  has  not  been  filed  within  three  years 
of  the  termination  of  the  previously  granted 
half -pay  pension;  in  such  cases  by  R.  S.  sec. 
4713  the  pension  must  commence  from  the 
date  of  filing  the  last  paper  requisite  to  es- 
tablish the  same.  Half -Pay  Pensions,  (1881) 
17  Op.  Atty.-Gen.  221. 


Sec.  4726.  [To  widow  for  life,  and  to  children  under  sixteen,  etc.]  Such 
half-pay  is  granted  to  such  widows  during  life,  and,  where  there  is  no  widow,  to 
the  children,  while  under  the  age  of  sixteen  years ;  but  in  case  of  the  remarriage 
or  death  of  any  such  widow,  the  half -pay  shall  go  to  the  children  of  the  decedent 
on  account  of  whose  services  it  is  claimed,  while  such  children  are  under  sixteen 
years  of  age,  and  no  longer.      \_R.  S,] 

Act  of  June  3,  1858,  ch.  85,  11  Stat.  L.  309. 

Sec.  4727-   [Half-movthly  pay  not  to  exceed  thai  of  lieutenant-colonel.] 

The  half-pay  of  such  widows  and  children  shall  be  half  the  monthly  pay  of  the 

officers,  non-comraipsioned  officers,  musicians,  and  privates  of  the  infantry  of 

the  Rofi^nlar  Army,  and  no  more,  and  no  greater  sum  shall  be  allowed  to  any 

.  such  widow  or  minor  children  thnn  the  half-pay  of  a  lieutenant-colonel.      But 
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the  two  preceding  sections  shall  not  be  construed  to  apply  to  or  embrace  the 
case  of  any  person  receiving  a  pension  for  life  on  the  third  day  of  June,  eighteen 
hundred  and  fifty-eight ;  and,  wherever  half -pay  has  been  granted  by  any  special 
act  of  Congress,  and  renewed  or  continued  under  the  provisions  of  those  sec- 
tions, the  same  shall  continue  from  the  date  above  named:  Provided,  That 
pensions  under  this  and  the  two  preceding  sections,  shall  be  varied  in  accord- 
ance with  the  provisions  of  section  four  thousand  seven  hundred  and  twelve  of 
this  Title.     [R.  S.] 

Act  of  June  3,  1858,  ch.  85,  11  Stat.  L.  309. 

Sec.  4728.  [Navy  pens^ons.^  If  any  officer,  warrant  or  petty  officer,  sea- 
man,  engineer,  first,  sLSd,  or  third  assistant  engineer,  fireman  or  coal-heaver 
of  the  Navy  or  any  marine  has  been  disabled  prior  to  the  fourth  day  of  March 
eighteen  hundred  and  sixty-one  by  reason  of  any  injury  received  or  disease  con- 
tracted in  the  service  and  line  of  duty,  he  shall  be  entitled  to  receive  during  the 
continuance  of  his  disability  a  pension  proportionate  to  the  degree  of  his  dis- 
ability not  exceeding  half  the  monthly  pay  of  his  rank  as  it  existed  in  January 
eighteen  hundred  and  thirty-five.  But  the  pension  of  a  chief-engineer  shall 
be  the  same  as  that  of  a  lieutenant  of  the  Navy ;  the  pension  of  a  first  assistant 
engineer  the  same  as  that  of  a  lieutenant  of  marines;  the  pension  of  a  second 
or  third  assistant  engineer  the  same  as  that  of  a  forward  officer ;  the  pension  of 
a  fireman  or  coal-heaver  the  same  as  that  of  a  seaman ;  but  an  engineer,  fireman 
or  coal-heaver  shall  not  be  entitled  to  any  pension  by  reason  of  a  disability 
incurred  prior  to  the  thirty-first  day  of  August  eighteen  hundred  and  forty-two. 
[R.  8.] 

Act  of  Aug.  11,  1848,  ch.  156,  9  Stat.  L.  283. 

An  act  equalizing  pensions  of  certain  officers  in  the  navy. 
[Act  of  March  3,  1877,  ch.  121,  19  Stat.  L.  403.} 

[^Pensions  to  engineers  in  Navy  to  be  according  to  reJ/dive  rank.]  That  from 
and  after  the  passage  of  this  act,  the  pension  for  total  disability  of  passed  assist- 
ant engineers,  assistant  engineers,  and  cadet  engineers  in  the  naval  service, 
respectively,  shall  be  the  same  as  the  pensions  allowed  to  officers  of  the  line  in 
the  naval  service  with  whom  they  have  relative  rank ;  and  that  all  acts  or  parts 
of  acts  inconsistent  herewith  be,  and  are  hereby,  repealed.      [19  Stat.  L.  JfOS.] 

The  fijade  of  **  cadet  engineer  "  was  abolished,  and  "  naval  cadet "  substituted,  by  Act  of 
Aug.  5,  1882,  ch.  391.    See  Navy,  ante,  p.  225. 

Sec.  4729-  [Naval  pensions  to  widows  and  children.]  If  any  person 
referred  to  in  the  preceding  section  has  died  in  the  service,  of  injury  received 
or  disease  contracted  under  the  conditions  therein  stated,  his  widow  shall  be 
entitled  to  receive  half  the  monthly  pay  to  which  the  deceased  was  entitled  at 
the  date  of  his  death ;  and  in  case  of  her  death  or  marriage,  the  child  or  children 
under  sixteen  years  of  age  shall  be  entitled  to  the  pension.  But  the  rate  of 
pension  herein  allowed  shall  be  governed  by  the  pay  of  the  Navy  as  it  existed 
in  January,  eighteen  hundred  and  thirty-five ;  and  the  pension  of  the  widow 
of  a  chief  engineer  shall  be  the  same  as  that  of  a  widow  of  a  lieutenant  in  the 
Navy ;  the  pension  of  the  widow  of  a  first  assistant  engineer  shall  be  the  same 
as  that  of  the  widow  of  a  lieutenant  of  marines :  the  Dension  of  the  widow  of  a 
second  or  third  assistant  engineer  the  same  as  that  of  the  widow  of  a  forward 
officer ;  the  pension  of  the  widow  of  a  fireman  or  coal-heaver  shall  be  the  same 
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as  that  of  the  widow  of  a  seaman.  But  the  rate  of  pension  prescribed  by  this 
and  the  preceding  section  shall  be  varied  from  and  after  the  twenty-fifth  day  pf 
July  eighteen  hundred  and  sixty-six  in  accordance  with  the  provisions  of  section 
four  thousand  seven  hundred  and  twelve  of  this  Title;  and  the  widow  of  an 
engineer,  fireman,  or  coal-heaver  shall  not  be  entitled  to  any  pension  by  reason 
of  the  death  of  her  husband  if  his  death  was  prior  to  the  thirty-first  day  of 
August  eighteen  hundred  and  forty-two.      [R,  8.'] 

Act  of  Aug.  11,  1848,  ch.  155,  9  Stat.  L.  officer,  seaman,  or  marine  belonging  to  the 

28a  navy  of  the   United   States,'   who   is   killed 

Death  in   service  required.  —  "The   death  or  dies,  but  a   person  who  has  been  such 

must  take  place  while  the  party  is  in  service.  officer,    seaman,    or    marine."      Pensions    to 

If  he  dies  after  his  discharge,  it  is  not  'an  Widows  and  Orphans  of  Navy  Officers,  (1838) 

officer    of    the   navy    or    marines,'   nor   *  an  3  Op.  Atty.-Gen.  338. 

Sec.  4730.  [Pensions  to  soldiers  of  Mexican  war.^  Any  oflBoer,  non-com- 
missioned officer,  musician  or  private,  whether  of  the  Regular  Army  or  volun- 
teers disabled  by  reason  of  injury  received  or  disease  contracted  while  in  the 
line  of  duty  in  actual  service  in  the  war  with  Mexico,  or  in  going  to  or  return- 
ing from  the  same,  who  received  an  honorable  discharge,  shall  be  entitled  to 
a  pension  proportionate  to  his  disability,  not  exceeding  for  total  disability  half 
the  pay  of  his  rank  at  the  date  at  which  he  received  the  wound  or  contracted 
the  disease  which  resulted  in  such  disability.  But  no  pension  shall  exceed 
half  the  pay  of  a  lieutenant-colonel.      \R.  SJ} 

Act  of  May  13,  1846,  ch.  16,  9  Stat.  L.  10. 
See  further  Act  of  Jan.  29,  1887,  ch.  70,  infra. 

Sec.  4731.  [Widows  and  children  of  Mexican  wa/r  pensioners."]  If  any 
officer  or  other  person  referred  to  in  the  preceding  section  has  died  or  shall 
hereafter  die  by  reason  of  any  injury  received  or  disease  contracted  under  the 
circumstances  therein  set  forth,  his  widow  shall  be  entitled  to  receive  the  same 
pension  as  the  husband  would  have  been  entitled  to  had  he  been  totally  disabled ; 
and  in  case  of  her  death  or  remarriage,  the  child  or  children  of  such  officer  or 
other  person  referred  to  in  the  preceding  section,  while  under  the  age  of  sixteen 
years,  shall  be  entitled  to  receive  the  pension.  But  the  rate  of  pension  pre- 
scribed by  this  and  the  preceding  section  shall  be  varied  after  the  twenty-fifth 
day  of  July,  eighteen  hundred  and  sixty-six  in  accordance  with  the  provisions 
of  section  four  thousand  seven  hundred  and  twelve  of  this  Title.      [JB.  /8.] 

Act  of  March  3,  1873,  ch.  234, 17  Stat.  L.  672. 
See  following  Act. 

An  act  granting  pensions  to  the  soldiers  and  sailors  of  the  Mexican  war,  and  for  other 

purposes. 

[Act  of  Jan.  20,  1887,  ch.  70,  24  Stat.  L.  371.} 

[Sec.  1.]  [Pensions  to  Mexicam,  war  soldiers,  etc.,  a/nd  their  tuidows.] 
That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and  directed 
to  place  on  the  pension-roll  the  names  of  the  surviving  officers  and  enlisted  men, 
including  marines,  militia,  and  volunteers,  of  the  military  and  naval  services 
of  the  United  States,  who  being  duly  enlisted,  actually  sensed  sixty  days  with 
the  Army  or  Navy  of  the  United  States  in  Mexico,  or  on  the  coasts  or  frontier 
thereof,  or  en  route  thereto,  in  the  war  with  that  nation,  or  were  actually  en- 
gaged in  a  battle  in  said  war,  and  were  honorably  discharged,  and  to  such  other 
officers  and  soldiers  and  sailors  as  may  have  been  personally  named  in  any  reso- 
lution of  Congress  for  any  specific  service  in  said  war,  and  the  surviving  widow 
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of  such  officers  and  enlisted  men:  Provided,  That  such  widows  have  not  remar- 
ried :  Provided,  That  every  such  officer,  enlisted  man,  or  widow  who  is  or  may 
become  sixty-two  years  of  age,  or  who  is  or  may  become  subject  to  any  disability 
or  dependency  equivalent  to  some  cause  prescribed  or  recognized  by  the  pension 
laws  of  the  United  States  as  a  sufficient  reason  for  the  allowance  of  a  pension, 
shall  be  entitled  to  the  benefits  of  this  act;  but  it  shall  not  be  held  to  include 
any  person  not  within  the  rule  of  age  or  disability  or  dependence  herein  defined, 
or  who  incurred  such  disability  while  in  any  manner  voluntarily  engaged  in  or 
aiding  or  abetting  the  late  rebellion  against  the  authority  of  the  United  States. 
[2Jt  Stat.  L.  37 J.] 

Sec.  2.  [Bate  of  pension  —  existing  pensions.'\  That  pensions  under  sec- 
tion one  of  this  act  shall  be  at  the  rate  of  eight  dollars  per  month,  and  payable 
only  from  and  after  the  passage  of  this  act,  for  and  during  the  natural  lives 
of  the  persons  entitled  thereto,  or  during  the  continuance  of  the  disability  for 
which  the  same  shall  be  granted :  Provided,  That  section  one  of  this  act  shall 
not  apply  to  any  person  who  is  receiving  a  pension  at  the  rate  of  eight  dollars 
per  month  or  more,  nor  to  any  person  receiving  a  pension  of  less  than  eight 
dollars  per  month,  except  for  the  difference  between  the  pension  now  received 
(if  less  than  eight  dollars  per  month)  and  eight  dollars  per  month.  [&i  Stat. 
L.  371.1 

Sec.  3.  [Proof  of  right  —  perjury  —  loss  of  certificate  of  discharge.^ 
That  before  the  name  of  any  person  shall  be  placed  on  the  pension-roll  under 
this  act,  proof  shall  be  made,  under  such  rules  and  regulations  as  the  Secretary 
of  the  Interior  may  prescribe,  of  the  right  of  the  applicant  to  a  pension ;  and 
any  person  who  shall  falsely  and  corruptly  take  any  oath  required  under  this 
act  shall  be  deemed  guilty  of  perjury ;  and  the  Secretary  of  the  Interior  shall 
cause  to  be  stricken  from  the  pension-roll  the  name  of  any  person  whenever  it 
shall  be  made  to  appear  by  proof  satisfactory  to  him  that  such  name  was  put 
upon  such  roll  through  false  and  fraudulent  representations,  and  that  such 
person  is  not  entitled  to  a  pension  under  this  act.  The  loss  of  the  certificate  of 
discharge  shall  not  deprive  any  person  of  the  benefits  of  this  act,  but  other 
record  evidence  of  enlistment  and  service  and  of  an  honorable  discharge  may 
be  deemed  sufficient:  Provided,  That  when  any  person  has  been  granted  a 
land-warrant,  under  any  act  of  Congress,  for  and  on  account  of  service  in  the 
said  war  with  Mexico,  such  grant  shall  be  prima-  facie  evidence  of  his  service 
and  honorable  discharge;  but  such  evidence  shall  not  be  conclusive,  and  may 
be  rebutted  by  evidence  that  such  land-warrant  was  improperly  granted.  [2^ 
Stat.  L.  371.] 

Sec.  4.  [Pension  laws  made  applicable.]  That  the  pension  laws  now  in 
force  which  are  not  inconsistent  or  in  conflict  with  this  act  are  hereby  made  a 
part  of  this  act,  so  far  as  they  may  be  applicable  thereto.      [2J/.  Stat  L.  S71.] 

Sec.  6.  [Persons  engaged  in  the  Rehelli^n  not  excluded.]  That  section 
forty-seven  hundred  and  sixteen  of  the  Kevised  Statutes  is  hereby  repealed  so 
far  as  the  same  relates  to  this  act  or  to  pensioners  under  this  act.  [2^  Stat.  L. 
372.] 

Sec.  6.  [Persons  under  political  disability  excluded.]  That  the  provisions 
of  this  act  shall  not  apply  to  any  person  while  under  the  political  disabilities 
imposed  by  the  fourteenth  amendment  to  the  constitution  of  the  United  States. 
\2Ji,  Stat.^L.  872.] 

Removal  of  political  disabilities.  —  See  Public  Officebs. 
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An  act  granting  increase  of  pension  to  soldiers  of  the  Mexican  war  in  certain  cases. 

[Act  of  Jan.  S,  1S93,  oh.  18,  27  Stat.  L.  413.} 

[Increase  of  Mexican  war  pensions.]  That  the  Secretary  of  the  Interior  be, 
and  he  is  hereby,  authorized  to  increase  the  pension  of  every  pensioner  who  is 
now  on  the  rolls  at  eight  dollars  per  month  on  account  of  services  in  the  Mexican 
war  and  who  is  wholly  disabled  for  manual  labor,  and  is  in  such  destitute  cir- 
cumstances that  eight  dollars  per  month  are  insufficient  to  provide  him  the  neces- 
saries of  life,  to  twelve  dollars  per  month.      [27  Stat.  L.  413.] 

An  Act  To  extend  the  provisions  of  an  Act  entitled  **  An  Act  granting  increase  of  pension  to 
soldiers  of  the  Mexican  war  in  certain  cases,"  approved  January  fifth,  eighteen  hundred 
and  ninety-three. 

[Act  of  April  23,  1900,  oh.  251,  31  St€U.  L.  137.] 

[Extension  of  provisions  for  increase  of  Mexican  war  pensions.]  That  the 
benefits  of  the  Act  entitled  "  An  Act  granting  increase  of  pension  to  soldiers  of 
the  Mexican  war  in  certain  cases,"  approved  January  fifth,  eighteen  hundred 
and  ninety-three,  be,  and  they  are  hereby,  extended  to  all  survivors  of  the 
Mexican  war  who  are  pensionable  under  existing  Mexican  war  service  pension 
laws,  and  who  have  become  or  may  hereafter  become  wholly  disabled  for  manual 
labor  and  in  such  destitute  circumstances  that  eight  dollars  per  month  are 
insufficient  tp  provide  them  the  necessaries  of  life,  irrespective  of  the  date  of 
the  granting  of  the  said  service  pension.      [31  Stat.  L.  137.] 

An  act  granting  pensions  to  Powell's  Battalion  of  Missouri  Mounted  Volunteers. 
[Act  of  March  3,  1S01,  ch.  Ses,  20  Stat.  L.  141S.'\ 

[Pensions  to  Powell's  Battalion,  Missouri  Mounted  Volunteers.]  That 
the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and  directed  to 
place  on  the  pension-roll  the  names  of  all  of  the  honorably  discharged  surviving 
officers  and  enlisted  men  of  Powell's  Battalion  of  Missouri  Mounted  Volun- 
teers, raised  under  the  act  of  Congress  of  May  thirteenth,  eighteen  hundred  and 
forty-six,  for  service  during  the  war  with  Mexico;  and  the  names  of  the  sur- 
viving widows  of  such  officers  and  enlisted  men,  subject  to  the  limitations  and 
regulations  of  the  pension  laws  of  the  United  States  for  pensioning  the  sur- 
vivors of  the  war  with  Mexico.  [26  Stat.  L.  HI 8.] 
This  and  the  following  Act  were  placed  among  the  private  Acts  of  the  Statutes  at  Large. 

An  Act  Granting  pensions  to  Gray's  Battalion  of  Arkansas  Volunteers. 
[Act  of  Feb.  17,  1897,  ch.  248,  29  Stat.  L.  806.1 

[Pensions  to  Oray's  Battalion,  Arkansas  Volunteers.]  That  the  Secretary 
of  the  Interior  be,  and  he  is  hereby,  authorized  and  directed  to  place  on  the 
pension  roll  the  names  of  all  of  the  honorably  discharged  surviving  officers  and 
enlisted  men  of  Gray's  Battalion  of  Arkansas  Volunteers,  raised  under  the.  Act 
of  Congress  of  May  thirteenth,  eighteen  hundred  and  forty-six,  for  service  dur- 
ing the  war  with  Mexico ;  and  the  names  of  surviving  widows  of  such  officers 
and  enlisted  men,  subject  to  the  limitations  and  regulations  of  the  pension 
laws  of  the  United  States  for  pensioning  the  survivors  of  the  war  with  Mexico. 
[29  Stat.  L.  805.] 

See  note  to  preceding  Act. 
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Sec.  4732.  [Widows  and  children  of  pensioners  of  war  of  1812,  and 
Indian  wars.]  The  widows  and  children  under  sixteen  years  of  age  of  the 
officers,  non-commissioned  officers,  musicians  and  privates  of  the  regulars, 
militia,  and  volunteers  of  the  war  of  one  thousand  eight  hundred  and  twelve 
and  the  various  Indian  wars  since  one  thousand  seven  hundred  and  ninety  who 
remained  at  the  date  of  their  death  in  the  military  service  of  the  United  States, 
or  who  received  an  honorable  discharge  and  have  died  or  shall  hereafter  die  of 
injury  received  or  disease  contracted  in  the  service  and  in  the  line  of  duty  shall 
be  entitled  to  receive  half  the  monthly  pay  to  which  the  deceased  was  entitled 
at  the  time  he  received  the  injury  or  contracted  the  disease  which  resulted  in  his 
death.  But  no  half -pay  pension  shall  exceed  the  half-pay  of  a  lieutenant-colonel 
and  such  half -pay  pension  shall  be  varied  after  the  twenty-fifth  day  of  July  one 
thousand  eight  hundred  and  sixty-six  in  accordance  with  the  provisions  of  sec- 
tion four  thousand  seven  hundred  and  twelve  of  this  Title.      [JB.  8.] 

Act  of  Feb.  14,  1871,  ch.  50,  16  Stat.  L.  411. 

Sec.  4733.  \_Contvniumce  of  pensions."]  All  pensioners  whose  names  are 
now  on  the  pension-roll  or  who  are  entitled  to  restoration  to  the  roll  under  any 
act  of  Congress,  shall  be  entitled  to  the  continuance  of  such  pensions  under  the 
provisions  and  limitations  of  this  Title,  and  to  such  further  increase  of  pension 
as  is  herein  provided.      \_B.  S.] 

Sec.  4734.  \_Pensions  not  to  be  withheld.]  The  provisions  of  law  which 
allow  the  withholding  of  the  compensation  of  any  person  who  is  in  arrears  shall 
not  be  construed  to  authorize  the  pension  of  any  pensioner  of  the  United  States 
to  be  withheld.      [R.  S.] 

Act  of  May  20,  1836,  ch.  77,  5  Stat.  L.  31.  and  yet  have  a  further  claim  against  the 

Amounts  overpaid  on  pension.  —  If  a  per-  government,  the  claim  may  be  set  off  against 

son  entitled  to  a  pension  from  the  govern-  the  said  overpayment.    Adjustment  of  Over- 

ment  be  overpaid  by  mistake  or  by  the  applica-.  payments  of  Pensions,   (1842)    4  Op.  Atty.- 

tion  of  some  wrong  principle  of  computation,  Gen.  70. 

Sec.  4735.  [Time  for  which  a  widow  shaM  not  receive  a  pension,]  No 
pension  shall  be  granted  to  a  widow  for  the  same  time  that  her  husband  received 
one.      [R.  S.] 

Act  of  April  30,  1844,  ch.  15,  5  Stat.  L.  657. 

Sec.  4736*  [Pensions  to  certain  soldiers  aaid  sailors  of  the  war  of  1812.] 
The  Secretary  of  the  Interior  is  directed  to  place  on  the  pension-roll  the  names 
of  the  surviving  officers  and  enlisted  and  drafted  men,  including  militia  and 
volunteers,  of  the  military  and  naval  service  of  the  United  States,  who  served 
sixty  days  in  the  war  with  Great  Britain  of  eighteen  hundred  and  twelve,  and 
were  honorably  discharged,  and  such  other  officers  and  soldiers  as  may  have 
been  personally  named  in  any  resolution  of  Congress  for  any  specific  service 
in  that  war,  although  their  term  of  service  may  have  been  less  than  sixty  days, 
subject,  however,  to  the  provisions  of  section  forty-seven  hundred  and  sixteen. 
[R.  8.] 

Act  of  Feb.  14,  1871,  ch.  50,  16  Stat.  L.  411. 

But  see  Act  of  March  9,  1878,  ch.  28,  infra,  p.  656. 

Sec.  4737-  [Pensions  to  be  at  iirhat  rate,  etc.]  Pensions,  under  the  pre- 
ceding section,  shall  be  at  the  rate  of  eight  dollars  per  month,  and  shall  be  paid 
to  the  persons  entitled  thereto  for  the  term  of  their  lives,  from  and  after  the 
fourteenth  day  of  February,  eighteen  hundred  and  seventy-one.     But  that  sec- 
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tion  shall  not  apply  to  any  person  who  is  receiving  a  pension  at  the  rate  of  eight 
dollars  or  more  per  month ;  nor  to  any  person  who  is  receiving  a  pension  less 
than  eight  dollars  per  month,  except  for  the  difference  between  the  pension  now 
received  and  eight  dollars  per  month,      [fi.  S.] 

Act  of  Feb.  14,  1871,  ch.  50,  16  Stat.  L.  411. 

See  the  Act  of  March  9,  1878,  ch.  28,  infra,  p.  656. 

Sec.  4738.  [^Pensions  to  surviving  widows  of  officers,  etc.,  of  war  of  1812.'\ 
The  surviving  widows  of  such  persons  as  are  embraced  within  the  provisions 
of  the  two  preceding  sections,  shall  be  allowed,  on  the  conditions  and  limitations 
therein  expressed,  the  same  pension  that  such  persons  themselves  would  have 
been  entitled  to  receive  thereunder  if  living  on  the  fourteenth  day  of  February, 
eighteen  hundred  and  seventy-one:  Provided,  however.  Such  widows  were 
married  to  the  husbands,  on  account  of  whose  services  the  pension  is  claimed, 
prior  to  the  treaty  of  peace  which  terminated  the  war  of  eighteen  hundred  and 
twelve,  and  have  not  remarried.      \R.  5.] 

Act  of  Feb.  14,  1871,  ch.  50,  16  Stat.  L.  411. 

See  the  Act  of  March  9,  1878,  ch.  28,  infra,  p.  656. 

Sec.  4739.  [Proof  required;  names  may  be  stricken  from  pension-^olls.] 
Before  the  name  of  any  person  is  placed  upon  the  pension-roll  under  the  three 
preceding  sections,  proof  shall  be  made,  under  such  regulations  as  the  Secretary 
of  the  Interior  may  prescribe,  that  the  applicant  is  entitled  to  a  pension  under 
the  provisions  of  the  sections  herein  cited;  and  the  Secretary  of  the  Interior 
shall  cause  to  be  stricken  from  the  pension-roll  the  name  of  any  person  when- 
ever it  appears,  by  proof  satisfactory,  that  such  name  was  put  upon  sudi  roll 
through  false  or  fraudulent  representations.      [/?.  S."] 

Act  of  Feb.  14,  1871,  ch.  50,  16  Stat.  L. 
411. 

See  the  Act  of  March  9,  1878,  ch.  28, 
infra,  p.  656. 

Pension  as  vested  right.  —  See  Act  of  Dec. 
21,  1893,  ch.  3,  infra,  p.  677. 

Name  stricken  from  roUs  for  fraud.  —  See 
Act  of  March  9,  1878,  ch.  28,  sec.  3,  infra, 
p.  666;  Act  of  Jan.  29,  1887,  ch.  70,  aec.  3, 
supra,  p.  652. 

Pension  bureau's  power  of  revision. — The 
revision  of  the  decisions  as  to  pensions  by 
the  pension  bureau  itself  is  a  power  inherent 
in  the  pension  bureau,  giving  it  the  right  to 
strike  from  the  pension  roll  the  names  of 
persons  not  entitled  to  pension,  and  to  reduce 
the  amount  of  the  pension  when  the  pen- 
sioner is  not  entitled  to  receive  so  large 
an  amount.  Harrison  v.  U.  S.,  (1885)  20 
Ct.  CI.  122;  Lochren  v,  U.  S.,  (1895)  6 
App.    Cas.    (D.   C.)    486. 

Who  included.  —  The  latter  clause  of  this 
section  is  broad  enough  to  include  all  pen- 


sioners. It  has  no  restrictive  words.  Har- 
rison V.  U.  S.,   (1885)   20  Ct.  CI.  125. 

Ex  parte  investigation.  —  The  secretary 
has  the  right  to  strike  from  the  list  of  in- 
valid pensioners  a  name  which  he  has  found, 
upon  evidence  furnished  him  through  an 
ex  parte  investigation  by  special  agents,  was 
placed  there  by  false  and  fraudulent  repre- 
sentations. Harrison  v.  U.  S.,  (1885)  20 
Ct.  CI.   125. 

Evidence  for  recovery  of  money  paid  on 
fraudulent  pension.  —  The  government  may 
recover  money  paid  on  a  pension  obtained 
through  fraud,  but  the  evidence  tending  to 
prove  the  fraud  and  upon  which  to  found 
a  verdict  or  decree  must  be  clear  and  satis- 
factory. It  may  be  circumstantial,  but  it 
must  be  persuasive.  A  mere  preponderance 
of  evidence,  which  at  the  same  time  is  vague 
or  ambiguous,  is  not  sufficient  to  warrant  a 
finding  of  fraud,  and  will  not  sustain  a 
judgment  based  on  such  finding.  Lalone  v, 
U.  S.,    (1896)    164  U.  S.  255. 


Sec.  4740.  [Loss  of  certificate  of  discharge,  etc,'\  The  loss  of  a  certificate 
of  discharge  shall  not  deprive  an  applicant  of  the  benefits  of  sections  forty-seven 
hundred  and  thirty-six,  forty-seven  hundred  and  thirty-seven,  and  forty-seven 
hundred  and  thirty-eight,  but  other  proof  of  services  performed  and  of  an 
honorable  discharge,  if  deemed  satisfactory,  shall  be  sufficient      [R.  S.] 

Act  of  Feb.  14,  1871,  ch.  50,  16  Stat.  L.  411.  Issue    of    certificates    of    discharge.  —  See 

See   the   Act   of   March   9,   1878,   ch.   28,       Navy;    War    Depabtment    and    Militart 
infra,  p.  656.  Estabushmbnt. 
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Act  of  Xaroh  9,  1878.  PENSIONS,  Act  of  Xaroh  9,  1878. 

An  act  amending  the  laws  granting  pensions  to  the  soldiers  and  sailors  of  the  war  of  eighteeo 

hundred  and  twelve,  and  their  widows^  and  for  other  purposes. 

[Act  of  March  9,  1878,  oh.  28,  20  Stat.  L.  27.1 

[Sec.  1.]  IPensions  to  soldiers  and  sailors  of  War  of  1812  and  their 
widows.^  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized 
and  directed  to  place  on  the  pension-rolls  the  names  of  the  surviving  officers  and 
enlisted  and  drafted  men,  without  regard  to  color,  including  militia  and  volun- 
teers, of  the  military  and  naval  service  of  the  United  States,  who  served  for 
fourteen  days  in  the  war  with  Great  Britain  of  eighteen  hundred  and  twelve,  or 
who  were  in  any  engagement,  and  were  honorably  discharged,  and  the  surviving 
widows  of  such  officers  and  enlisted  and  drafted  men.      \_20  Stat.  L.  27.] 

m 

Service    after    ratification    of    treaty    of  When  war  terminated.  —  This  Act  is  to  be 

peace.  —  This  proyision  does  not  include  ser-  construed  in  connection  with  the  Act  of  Feb, 

vice  performed  by  the  land  or  naval  forces  14,  1871,  ch.  50,  wherein  the  ",war  with  Great 

after  the  ratification  of  the  treaty  of  peace  Britain,"  referred  to  above,  is  expressly  de- 

between     the      United     States     and     Great  clared  to  have  been  terminated  by  the  treaty 

Britain,  which  took  place  Feb.  17,  1816.   Pen-  of  peace.      Pensions  for  Service  in  War  of 

sions  for  Service  in  War  of  1812,  (1878)  16  1812,  (1878)  16  Op.  Atty.-Gen.  134. 
Op.  Atty.-Gen.  134. 

Sec.  2.  J^Rate  of  pensions  —  existing  pensions.]  That  this  act  shall  not 
apply  to  any  person  who  is  receiving  a  pension  at  the  rate  of  eight  dollars  per 
month  or  more,  nor  to  any  person  receiving  a  pension  of  less  than  eight  dollars 
per  month  except  for  the  difference  between  the  pension  now  received  (if  less 
than  eight  dollars  per  month)  and  eight  dollars  per  month.  Pensions  under 
this  act  shall  be  at  the  rate  of  eight  dollars  per  month,  except  as  herein  pro- 
vided, and  shall  be  paid  to  the  persons  entitled  thereto,  from  and  after  the 
passage  of  this  act,  for  and  during  their  natural  lives:  Provided,  That  tin 
pensions  to  widows  provided  for  in  this  act  shall  cease  when  they  shall  marr> 
again.      [20  Stat.  L.  28.] 

Sec.  3.  [Proof  of  right  —  perjury  —  loss  of  certificate  of  discharge.'] 
That  before  the  name  of  any  person  shall  be  placed  upon  the  pension-rolls  under 
this  act,  proof  shall  be  made,  under  such  rules  and  regulations  as  the  Commis- 
sioner of  Pensions,  with  the  approval  of  the  Secretary  of  the  Interior,  shall 
prescribe,  that  the  applicant  is  entitled  to  a  pension  under  this  act;  and  any 
person  who  shall  falsely  take  any  oath  required  to  be  taken  under  the  provisions 
of  this  act  shall  be  guilty  of  perjury ;  and  the  Secretary  of  the  Interior  shall 
cause  to  be  stricken  from  the  rolls  the  name  of  any  person,  when  it  shall  appear, 
by  proof  satisfactory  to  him,  that  such  name  was  put  on  said  rolls  by  or  through 
false  or  fraudulent  representations,  or  by  mistake  as  to  the  riglit  of  su'^h  person 
to  a  pension  under  this  act.  The  loss  or  lack  of  a  certificate  of  discharge  shall 
not  deprive  the  applicant  of  the  benefit  of  this  act,  but  otlier  proof  of  the  ser- 
vice performed  and  of  an  honorable  discharge,  if  satisfactory,  shall  be  deemed 
sufficient;  and  when  there  is  no  record  evidence  of  such  service  and  such  dis- 
charge, the  applicant  may  establish  the  same  by  other  satisfactory  testimony: 
Provided,  That  when  any  person  has  been  granted  a  land-warrant  under  any 
act  of  Congress  for  and  on  account  of  sen^ice  in  the  said  war  of  eighteen  hun- 
dred and  twelve,  such  grant  shall  be  prima-facie  evidence  of  his  service  and 
honorable  discharge,  so  as  to  entitle  him,  if  living,  or  his  widow,  if  he  be  dead, 
to  a  pension  under  this  act;  but  such  evidence  shall  not  be  conclusive,  and  may 
be  rebutted  by  evidence  that  such  land-warrant  was  improperly  granted.  [J80 
Stat.  L.  28.] 
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Sec.  4.  [^Act  to  apply  to  all  applications  —  extension  of  existing  laws,] 
That  all  applications  for  pensions  of  the  classes  provided  for  in  this  act  hereto- 
fore or  which  may  hereafter  be  made  shall  be  considered  and  decided  as  though 
made  under  this  act ;  and  all  laws  now  in  force  in  regard  to  the  manner  of  pay- 
ing pensions,  and  in  reference  to  the  punishment  of  frauds,  shall  be  applicable 
to  all  claims  under  the  provisions  of  this  act      [20  Stat,  L.  28,  ] 

Sbc.  5.  {^Restoration  of  pensioners  stricken  from  rolls  for  aiding  rebellion.]  • 
That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and  directed 
to  restore  to  the  pension-rolls  the  names  of  all  persons  now  surviving  heretofore 
pensioned  on  account  of  service  in  the  war  of  eighteen  hundred  and  twelve 
against  Great  Britain,  or  for  service  in  any  of  .the  Indian  wars,  and  whose 
names  were  stricken  from  the  rolls  in  pursuance  of  the  act  entitled  "  An  act 
authorizing  the  Secretary  of  the  Interior  to  strike  from  the  pension-rolls  the 
names  of  such  persons  as  have  taken  up  arms  against  the  government,  or  who 
have  in  any  manner  encouraged  the  rebels,"  approved  February  fourth,  eighteen 
hundred  and  sixty-two ;  and  that  the  joint  resolution  entitled  "  Joint  resolution 
prohibiting  payment  by  any  officer  of  the  government  to  any  person  not  known 
to  have  been  opposed  to  the  rebellion  and  in  favor  of  its  suppression,"  approved 
March  second,  eighteen  hundred  and  sixty-seven,  and  section  four  thousand 
seven  hundred  and  sixteen  of  the  Revised  Statutes  of  the  United  States,  shall 
not  apply  to  the  persons  provided  for  by  this  act :  Provided,  That  no  money 
shall  be  paid  to  any  one  on  account  of  pensions  for  the  time  during  which  his 
name  remained  stricken  from  the  rolls.      [20  Stat.  L.  28.] 

This  Act  of  Feb.  4,  1862,  ch.  18,  12  Stat.  L.  The  joint  resolution  here  referred  to  of 

337,  is  not  included  in  the  Revised  Statutes.  March  2,   1867,  No.  46,   14  Stat.  L.  571,  is 

It  directed  the  striking  from  the  pension  rolls  incorporated   into  Revised   Statutes  as   sec. 

of  the  names  of  all  persons  who  had  taken  3480. 
up    arms    against    the    government    or    en- 
couraged the  rebels. 

Sec.  6.  [Pension  to  widows  of  those  who  were  so  stricken  off  and  died 
before  restoration^]  That  the  surviving  widow  of  any  pensioner  of  the  war  of 
eighteen  hundred  and  twelve  where  the  name  of  said  pensioner  was  stricken 
from  the  pension-rolls  in  pursuance  of  the  act  entitled  "  An  act  authorizing 
the  Secretary  of  the  Interior  to  strike  from  the  pension-rolls  the  names  of  such 
persons  as  have  taken  up  arms  against  the  government^  or  who  have  in  any 
manner  encouraged  the  rebels,"  approved  February  fourth,  eighteen  hundred 
and  sixty-two,  and  where,  under  the  existing  provisions  of  law,  said  pensioner 
died  without  his  name  being  restored  to  the  rolls,  shall  be  entitled  to  make 
claim  for  a  pension  as  such  widow  after  the  passage  of  this  act:  Provided, 
That  no  such  arrearages  shall  be  paid  for  any  period  prior  to  the  time  of  the 
removal  of  the  disability  of  the  pensioner,  as  provided  in  section  five:  And 
provided  further.  That  under  this  act  any  widow  of  a  Revolutionary  soldier 
who  served  fourteen  days  or  was  in  any  engagement  shall  be  placed  upon  the 
pension-rolls  of  the  United  States,  and  receive  a  pension  at  the  rate  of  eight 
dollars  per  month.      [20  Stat.  L.  28.] 

Sec.  7.  [Repeal.]  >That  all  laws  and  clauses  of  laws  in  conflict  with  this 
act  be,  and  they  are  hereby,  repealed.      [20  Stat.  L.  29.] 

Sec.  4741.  [Pensions  to  officers  and  seamen  of  revenue-cutters.]   The  offi- 
cers and  seamen  of  the  revenue-cutters  of  the  United  States,  who  have  been  or 
may  be  wounded  or  disabled  in  the  discharge  of  their  duty  while  co-operating 
with  the  Navy  by  order  of  the  President,  shall  be  entitled  to  be  placed  on  the 
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Navy  pension-list,  at  the  same  rate  of  pension  and  under  the  same  regulations 
and  restrictions  as  are  provided  by  law  for  the  officers  and  seamen  of  the  Navy. 


Act  of  April  18,  1814,  ch.  65,  3  Stat.  L. 
127. 

Co-operation  with  navy  at  intervals  only. 
—  '"Hie  fact  that  the  order  is  so  general  as 
to  show  that  the  revenue  cutters  may  have 
been  engaged  during  the  same  period  in  pro- 
tecting the  collection  of  the  revenue  of  the 
United  States,  and  were  only  at  intervals 
thereof  co-operating  with  the  navy  of  the 
United  States,  *  *  ♦  YriW  not  prevent 
the  latter  service  from  being  a  co-operation 
with  the  navy  by  order  of  the  President. 
It  is  only  necessary  that  the  wounds  or  dis- 
abilities should  have  been  incurred  because 
of  service  in  such  co-operation  with  the  navy 
and  while  it  was  being  rendered."  Co-opera- 
tion of  Revenue  Cutters  with  the  Navy, 
(1890)    19  Op.  Atty.-Gen.  505. 

Wounds  received  protecting  commerce  from 
rebels.  —  "If  any  of  the  officers  or  seamen 


of  the  revenue  cutters  of  the  United  States 
were  wounded  or  disabled  in  the  discharge 
of  their  duty  in  carrying  out  the  order  of 
the  President  in  arresting  rebel  depredations 
on  American  commerce  and  transportation, 
and  in  capturing  rebels  engaged  therein, 
such  wounds  or  disabilities  would  have  been 
suffered  while  they  were  *  co-operating  with 
the  navy  by  order  of  the  President/  within 
the  language  of  section  4741,  and  they  would 
be,  therefore,  entitled  to  the  benefits  con- 
ferred by  that  section.  •  •  ♦  The  fact 
that  the  expenses  of  such  co-operations  were 
defrayed  by  the  treasury  department  or  that 
the  cutters  continued  to  act  under  the  sec- 
retary of  the  treasury  cannot  affect  the 
question."  Co-operation  of  Revenue  Cutters 
with  the  Navy,  (1890)  19  Op.  Atty.-Gen. 
505. 


Sec.  4742.  [^Certain  claims  for  Revolutionary  pensions  prohibited.]  From 
and  after  the  second  day  of  April,  eighteen  hundred  and  sixty-two,  no  claim 
for  a  pension,  or  for  an  increase  of  pension,  shall  be  allowed  in  favor  of  the 
children  or  other  descendants  of  any  person  who  served  in  the  war  of  the 
Revolution,  or  of  the  widow  of  such  person,  when  such  person  or  his  widow  died 
without  having  established  a  claim  to  a  pension.      [J?.  8.] 


Act  of  April  2,  1862,  ch.  53,  12  Stat.  L. 
376. 

The  word  ''established,"  in  the  Act  of 
April  2,  1862,  prohibiting  the  allowance  or 
payment  of  pensions  in  certain  cases  to  the 
children  of  officers  and  soldiers  of  the  Revo- 
lution, "  refers  not  to  the  intrinsic  merits  of 
a  claim,  but  to  the  adjudication  which  has 
resulted  in  its  approval  and  allowance." 
Pensions  of  Descendants  of  Revolutionary 
Soldiers,   (1862)    10  Op.  Atty.-Gen.  336. 

Pension  improperly  disallowed.  —  "If  a 
soldier  of  the  Revolution,  or  the  widow  of 
such  soldier,  in  his  or  her  lifetime  made  an 
application  for  a  pension,  which  was  dis- 
allowed by  the  pension  bureau,  and  it  should 
now  satisfactorily  appear  to  the  department 
that  the  proofs  then  filed  in  the  pension 
bureau  were  sufficient  to  authorize  the  pen- 
sion, and  that  the  same  should  then  have 
been  allowed,  but  that  the  applicant  died 
before  the  passage  of  the  law  in  question, 
the  children  of  such  applicant  are  not  now 
entitled  to  the  pension  which  should  then 
have  been  allowed."  Pensions  of  Descendants 
of  Revolutionary  Solaiers,  (1862)  10  Op. 
Atty.-Gen.  336. 

Pension  at  improper  rate.  —  "If  a  soldier 


of  the  Revolution,  or  the  widow  of  such  a 
soldier,  in  his  or  her  lifetime  made  applica- 
tion for  a  pension,  which  was  allowed,  and 
the  proofs  on  file  in  the  pension  bureau 
and  upon  which  the  pension  was  allowed 
clearly  show  that  the  person  was  entitled 
to  a  higher  rate  of  pension  than  that  al- 
lowed, the  children  of  such  pensioner  (he 
or  she  now  being  dead)  are  not  entitled  to 
the  increased  amount  which  their  ancestor 
ought  to  have  received."  Pensions  of  De- 
scendants of  Revolutionarv  Soldiers,  (1862) 
10  Op.  Atty.-Gen.  336. 

Increasa  of  pension  improparly  dissallowed. 
— "  If  in  the  case  last  stated,  the  soldier  or 
widow  after  being  allowed  a  pension  had 
made  an  application  for  an  increased  rate 
of  pension,  accompanied  by  new  and  addi- 
tional proofs,  but  the  claim  was 'disallowed 
by  the  pension  bureau,  and  it  should  now  ap- 
pear that  upon  the  proof  then  filed  the  in- 
creased pension  should  then  have  been 
allowed,  such  increase  of  pension  cannot  now 
be  allowed  to  the  children  of  such  soldier  or 
widow,  he  or  she  being  dead."  Pensions  of 
Descendants  of  Revolutionary  Soldiers,  (1862) 
10  Op.  Atty.-Gen.  33a 


Sec.  4743.  [Evidence  necessary  to  enable  widow  of  Revolutionary  soldier 
to  get  pension,']  In  all  cases  where  a  pension  has  been  granted  to  any  oflScer 
or  soldier  of  the  Revolution  in  his  life-time,  the  evidence  upon  which  such  pen- 
sion was  granted  shall  be  conclusive  of  the  service  of  such  officer  or  soldier  in 
the  application  of  any  widow,  or  woman  who  may  have  been  the  widow,  of  such 
officer  or  soldier,  for  a  pension;  and  upon  proof  by  her  that  she  was  married 
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to  any  such  officer  or  soldier,  and  that  she  is  a  widow,  she  shall  thereupon  be 
placed  upon  tlie  pension-rolls  at  the  same  rate  that  such  officer  or  soldier  received 
during  his  life-time.      [R.  S."] 

Res.  No.  13,  of  July  1, 1848,  9  Stat.  L.  33& 

An  act  granting  pensions  to  the  surviyors  of  the  Indian  wars  of  eighteen  hundred  and  thirty- 
two  to  eighteen  hundred  and  forty-two,  inclusive,  known  as  the  Black  Hawk  war,  Creek 
war,  Cherokee  disturhances,  and  the  Seminole  war. 

[Act  of  July  21,  1892,  ch.  277,  27  Stat.  L.  2S1.1 

[Sec.  1.]  [Pensions  to  soldiers,  etc.,  in  Indian  wars,  and  to  their  widows.] 
That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and  directed 
to  place  on  the  pension  roll  the  names  of  the  surviving  officers  and  enlisted  men, 
including  marines,  militia,  and  volunteers  of  the  military  and  naval  service  of 
the  United  States,  who  served  for  thirty  days  in  the  Black  Hawk  war,  the 
Creek  war,  the  Cherokee  disturbances,  or  the  Florida  war  with  the  Seminole 
Indians,  embracing  a  period  from  eighteen  hundred  and  thirty-two  to  eighteen 
hundred  and  forty-two,  inclusive,  and  were  honorably  discharged,  and  such 
other  officers,  soldiers,  and  sailors  as  may  have  been  personally  named  in  any 
resolution  of  Congress,  for  any  specific  service  in  said  Indian  wars,  although 
their  term  of  service  may  have  been  less  than  thirty  days,  and  the  surviving 
widows  of  such  officers  and  enlisted  men :  Provided,  That  such  widows  have 
not  remarried :  Provided  further.  That  this  act  shall  not  apply  to  any  person 
not  a  citizen  of  the  United  States.      [27  Stat.  L.  281.]- 

By  Act  of  Feb.  3,  1893,  ch.  58,  infra,  p.  66D,  of    service    pensions    to    nonresident    aliens, 

residence  in  the  United  States  at  the  date  of  But  this  was  Appealed  by  the  Act  of  March 

appUcation   is   to   be   accepted   as   sufficient  2,  1895,  ch.  161. 

proof  of  citizenship.  Extension  of  the  provisions  of  this  Act. — 

A  general  provision  was  made  by  Act  of  See  Act  of  June  27,  1902,  ch.  1156,  infra,  p. 

March  1,  1893,  ch.  187,  forbidding  payment  660. 

Sec.  2.  [RcUe  and  duration.]  That  pensions  under  this  act  shall  be  at  the 
rate  of  eight  dollars  per  month,  and  payable  from  and  after  the  passage  of  this 
act,  for  and  during  the  natural  lives  of  the  persons  entitled  thereto.  [27 
Stat.  L.  282.] 

SiX).  3.  [Proof  of  right  —  perjury  —  loss  of  certificate  of  discharge.] 
That  before  the  name  of  any  person  shall  be  placed  on  the  pension  roll  under 
this  act,  proof  shall  be  made,  under  such  rules  and  regulations  as  the  Secretary 
of  the  Interior  may  prescribe,  of  the  right  of  the  applicant  to  a  pension ;  and 
any  person  who  shall  falsely  and  corruptly  take  any  oath  required  under  this 
act  shall  be  deemed  guilty  of  perjury ;  and  the  Secretary  of  the  Interior  shall 
cause  to  be  stricken  from  the  pension  roll  the  name  of  any  person  whenever  it 
shall  be  made  to  appear  by  proof  satisfactory  to  him  that  such  name  was  put 
upon  such  roll  through  false  and  fraudulent  representations,  and  that  such 
person  is  not  entitled  to  a  pension  under  this  act.  The  loss  of  the  certificate  of 
discharge  shall  not  deprive  any  person  of  the  benefits  of  this  act,  but  other 
evidence  of  service  performed  and  of  an  honorable  discharge  may  be  deemed 
sufficient.      [27  Stat.  L.  282.] 

Sec.  4.  [Application  of  act  —  existing  pensions.]  That  this  act  shall  not 
apply  to  any  person  who  is  receiving  a  pension  at  the  rate  of  eight  dollars  per 
month  or  more,  nor  to  any  person  receiving  a  pension  of  less  than  eight  dollars 
per  month,  except  for  the  difference  between  the  pension  now  received  (if  less 
than  eight  dollars  per  month)  and  eight  dollars  per  month.      [27  Stat.  L.  282.] 
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Sec.  5.  \_ExisLing  laws  applicable.]  That  the  pension  laws  now  in  force, 
which  are  not  inconsistent  or  in  conflict  with  this  act,  are  hereby  made  a  part 
of  this  act,  so  far  as  they  may  be  applicable  thereto.      \_27  Stat.  L.  J82.] 

Sec.  6.  IPersons  engaged  in  Rebellion  not  excluded.]  That  section  forty- 
seven  hundred  and  sixteen  of  the  Revised  Statutes  is  hereby  repealed,  so  far  as 
the  same  relates  to  this  act  or  to  pensioners  under  this  act*      [27  Stal.  L.  282.  ] 

An  act  relating  to  proof  of  citizenship  of  applicants  for  Indian-war  pensions  under  tlie  act  of 
Congress  approved  July  twenty-seventh,  eighteen  hundred  and  ninety-two. 

[Act  of  Feb.  a,  1893,  ch.  S8,  27  Stat.  L.  420.'\ 

[Residence  proof  of  citizenship  of  Indian  war  pensioner.]  That  the  Com- 
missioner of  Pensions  be,  and  he  is  hereby,  authorized  and  directed  to  accept 
as  sufficient  proof  of  the  citizenship  of  an  applicant  for  pension  under  said  act 
of  July  twenty-seventh,  eighteen  hundred  and  ninety-two,  the  fact  that  such 
applicant  at  the  date  of  the  application  was  an  actual  and  bona  fide  resident  of 
the  United  States.      [27  Stat.  L.  429.] 

An  Act  To  extend  the  provisions,  limitations,  and  benefits  of  an  Act  entitled  "  An  Act  grant- 
ing pensions  to  the  sundvors  of  the  Indian  wars  of  eighteen  hundred  and  thirty-two  to 
eighteen  hundred  and  forty-two,  inclusive,  known  as  the  Black  Hawk  war,  Creek  war, 
Cherokee  disturbances,  and  the  Seminole  war,"  approved  July  twenty-seventh,  eighteen 
hundred  and  nihety-two. 

[Act  of  June  27,  1002,  ch.  1160,  32  Stat.  L.  309.} 

[Extension  of  provisions  of  Indiaai  wars  pension  act.]  That  the  provisions, 
limitations,  and  benefits  of  the  Act  entitled  "  An  Act  granting  pensions  to  sur- 
vivors of  the  Indian  wars  of  eighteen  hundred  and  thirty-two  to  eighteen  hun- 
dred and  forty-two,  inclusive,  known  as  the  Black  Hawk  war,  Creek  war, 
Cherokee  disturbances,  and  the  Seminole  war,"  approved  July  twenty-seventh, 
eighteen  hundred  and  ninety-two,  be,  and  the  same  are  hereby,  extended,  from 
the  date  of  the  passage  of  this  Act,  to  the  surviving  officers  and  enlisted  men, 
including  marines,  militia,  and  volunteers  of  the  military  and  naval  service  of 
the  United  States  who  served  for  thirty  days  or  more  and  were  honorably  dis- 
charged under  the  United  States  military.  State,  Territorial,  or  provisional 
authorities  in  the  Florida  and  Greorgia  Seminole  Indian  war  of  eighteen  hundred 
and  seventeen  and  eighteen  hundred  and  eighteen;  the  Fevre  River  Indian 
war  of  Illinois  of  eighteen  hundred  and  twenty-seven ;  the  Sac  and  Fox  Indian 
war  of  eighteen  hundred  and  thirty-one;  the  Sabine  Indian  disturbances  of 
eighteen  hundred  and  thirty-six  and  eighteen  hundred  and  thirty-seven;  the 
Cayuse  Indian  war  of  eighteen  hundred  and  forty-seven  and  eighteen  hundred 
and  forty-eight,  on  the  Pacific  coast;  the  Florida  wars  with  the  Seminole 
Indians,  from  eighteen  hundred  and  forty-two  to  eighteen  hundred  and  fifty- 
eight,  inclusive;  the  Texas  and  New  Mexico  Indian  war  of  eighteen  hundred 
and  forty-nine  to  eighteen  hundred  and  fifty-six;  the  California  Indian  dis- 
turbances of  eighteen  hundred  and  fifty-one  and  eighteen  hundred  and  fifty- 
two;  the  Utah  Indian  disturbances  of  eighteen  hundred  and  fifty  to  eighteen 
hundred  and  fifty-three,  inclusive,  and  the  Oregon  and  Washington  Territory 
Indian  wars  from  eighteen  hundred  and  fifty-one  to  eighteen  hundred  and  fifty- 
six,  inclusive;  and  also  to  include  the  surviving  widows  of  such  officers  and 
enlisted  men :  Provided,  That  such  widows  have  not  remarried :  And  provided 
further.  That  where  there  is  no  record  of  enlistment  or  muster  into  the  service 
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of  the  United  States  in  any  of  the  war&  mentioned  in  this  Act  the  record  of  pay 
by  the  United  States  shall  be  accepted  as  full  and  satisfactory  proof  of  sucli 
enlistment  and  service:  Atid  provided  further.  That  all  contracts  heretofore 
made  between  the  beneficiaries  under  this  Act  and  pension  attorneys  and  claim 
agents  are  hereby  declared  null  and  void.      \&2  Stat.  L,  S99.^ 

• 

An  act  granting  pensions  to  army  nurses. 

[Act  of  Aug.  6,  1892,  ch.  379,  27  Stat.  L.  348.1 

[Sec.  1.]  ^Pensions  to  army  niurses.]  That  all  women  employed  by 
the  Surgeon  General  of  the  Army  as  nurses,  under  contract  or  otherwise,  during 
the  late  war  of  the  rebellion,  or  who  were  employed  as  nurses  during  such  period 
by  authority  which  is  recognized  by  the  War  Department,  and  who  rendered 
actual  service  as  nurses  in  attendance  upon  the  sick  or  wounded  in  any  regi- 
mental, post,  camp,  or  general  hospital  of  the  armies  of  the  United  States  for  a 
period  of  six  months  or  more,  and  who  were  honorably  relieved  from  such  ser- 
vice, and  who  are  now  or  may  hereafter  be  unable  to  earn  a  support,  shall,  upon 
making  due  proof  of  the  fact  according  to  such  rules  and  regulations  as  the 
Secretary  of  the  Interior  may  provide,  be  placed  upon  the  list  of  pensioners  of 
the  United  States  «and  be  entitled  to  receive  a  pension  of  twelve  dollars  per 
month,  and  such  pension  shall  commence  from  the  date  of  filing  of  the  applica- 
tion in  the  Pension  Office  after  the  passage  of  this  act :  Provided,  That  no  per- 
son shall  receive  more  than  one  pension  for  the  same  period.     \_27  Stat.  L.  $48. li 

Sec.  2.  [Agents  proseciding  claims  not  to  receive  fees.']  That  no  fee,  com- 
pensation, or  allowance  shall  be  paid  to,  received,  or  accepted  by  any  agent, 
attorney,  or  other  person  instrumental  in  the  prosecution  of  any  claim  for 
pension  under  this  act;  and  any  person  who  may  make  any  claim  upon  any 
applicant  for  any  fee,  compensation,  or  allowance  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  fined  not  exceeding  five  hundred  dollars, 
or  imprisoned  at  hard  labor  not  exceeding  one  year,  or  both,  in  the  discretion 
of  the  court;  and  it  shall  be  the  duty  of  the  Interior  and  War  Departments  to 
render  all  proper  aid  to  applicants  under  this  act     [27  Stat.  L.  SJfd.] 


[Mimmum  rate  of  future  pensions.]  *  *  *  That  from  and  after  the 
passage  of  this  Act,  all  pensioners  now  on  the  rolls,  who  are  pensioned  at  less 
than  six  dollars  per  month,  for  any  degree  of  pensionable  disability,  shall  have 
their  pensions  increased  to  six  dollars  per  month;  and  that  hereafter,  whenever 
any  applicant  for  pension  would,  under  existing  rates,  be  entitled  to  less  than 
six  dollars  for  any  single  disability,  or  several  combined  disabilities,  such  pen- 
sioner shall  be  rated  at  not  less  than  six  dollars  per  month:  Provided  also, 
That  the  provisions  hereof  shall  not  be  held  to  cover  any  pensionable  period 
prior  to  the  passage  of  this  Act,  nor  authorize  tt.  re-rating  of  any  claims  for 
any  part  of  such  period,  nor  prevent  the  allowance  of  lower  rates  than  six 
dollars  per  month,  according  to  the  existing  practice  in  the  Pension  Office  in 
pending  cases  covering  any  pensionable  period  prior  to  the  passage  of  this  Act. 
*     *     *     [^S  Stat.  L.  704.] 

Tbitt  is  from  the  Pensions  Appropriation  Act  of  March  2,  1896,  ch.  161. 

Sec.  4744.  [Detail  of  persons  to  examine  pension  and  bounty  land  claims 
for  frwud  —  powers.]    The  Commissioner  of  Pensions  is  author! zod  to  detail 
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from  time  to  time  clerks  or  persons  employed  in  his  office  to  make  special  exam- 
inations into  the  merits  of  such  pension  or  bounty  land  claims^  whether  pending 
or  adjudicated,  as  he  may  deem  proper,  and  to  aid  in  the  prosecution  of  any 
party  appearing  on  such  examinations  to  be  guilty  of  fraud,  either  in  the 
presentation  or  in  procuring  the  allowance  of  such  claims;  and  any  person  so 
detailed  shall  have  power  to  administer  oaths  and  take  affidavits  and  depositions 
in  the  course  of  such  examinations,  and  to  orally  examine  witnesses,  and  may 
employ  a  stenographer,  when  deemed  necessary  by  the  Commissioner  of  Pen- 
sions, in  important  cases,  such  stenographer  to  be  paid  by  such  clerk  or  person, 
and  the  amount  so  paid  to  be  allowed  in  his  accounts.      [22.  8.'\ 


This  section  was  amended  "  to  read  as " 
above  by  the  Pensions  Appropriation  Act  of 
July  26,  1882,  ch.  349,  sec.  2,  22  Stet.  L. 
174.    The  section  originally  read  as  follows: 

"  Sec.  4744.  The  Commissioner  of  Pensions 
is  authorized  to  detail,  from  time  to  time, 
clerks  in  his  office  to  investigate  suspected 
attempts  at  fraud  on  the  Government,  through 
and  by  virtue  of  the  provisions  of  the  pen- 
sion-laws, and  to  aid  in  prosecuting  any  per- 
son so  offending,  with  such  additional  com- 
pensation as  is  customary  in  cases  of  special 
service;  and  any  person  so  detailed  shall  have 
the  power  to  administer  oaths  and  take  affi- 
davits in  the  course  of  any  such  investiga- 
tion." Act  of  March  3,  1873,  ch.  234,  17  Stat. 
L.  575. 

R.  S.  sees.  474  and  4744  were  identical  The 
Act  above  mentioned  substitutes  new  pro- 
visions for  sec.  4744,  but  makes  no  mention 
of  sec.  474,  which  is  given  8upra,  p.  614. 

Effect  of  state  legislation.  —  "The  whole 
subject  of  the  pensions  paid  to  the  soldiers 
and  sailors  of  the  United  States  is  a  matter 
wholly  within  federal  jurisdiction  and  wholly 
outside  the  plane  of  state  control.  The  state 
cannot,  either  by  legislative  enactment  or 
by  judicial  action,  create  or  deny  the  right 
to  a  pension  under  the  laws  of  the  United 
States,  nor  direct,  prescribe,  or  control  the 
mode  of  obtaining  pensions,  the  manner  of 
submitting  evidence  in  support  thereof,  the 
kind  or  amount  of  evidence  needed  to  es- 
tablish a  claim,  or  the  methods  to  be  followed 
by  the  United  States  in  examining  into 
claims  presented,  or  the  safeguards  to  be 
adopted  to  prevent  frauds  upon  the  federal 
government."  In  re  Waite,  (1897)  81  Fed. 
Rep.  369. 

State  statutes  as  test  of  legality  of  ex- 
aminer's acts.  —  The  state  statutes  do  not 
furnish  the  test  of  the  legality  of  the  acts 
done  by  the  pension  examiner  when  engaged 
in  investigating  the  merit  of  the  claim  pre- 
sented under  the  pension  laws.  In  re  Waite, 
(1897)   81  Fed.  Rep.  359. 

State  control  of  examiner.  —  "The  mode 
or  manner  in  which  the  officer  or  agent 
undertakes  to  perform  the  duty  imposed 
upon  him  by  the  laws  or  authority  of  the 
United  States  is  not  a  matter  of  state  cogni- 
zance, for  the  criminal  statutes  of  the  state 
are  not  applicable  to  acts  done  within  the 
plane  of  federal  jurisdiction  and  under  the 
authority  of  the  United  States."  In  re 
Waite,  (1897)  81  Fed.  Rep.  369. 

Prosecution  of  pension  claimant  by  state. 
-—"The  legality  of  the  acts  of  the  pension 


claimant  in  support  of  his  claim  cannot  be 
determined  by  the  state  statutes.  They  are 
not  the  test  of  what  he  may  or  may  not  do. 
So  long  as  the  acte  of  the  pension  claimant 
in  support  of  his  claim  do  not  violate  the 
provisions  of  the  laws  of  the  United  States 
he  cannot  be  held  to  account  criminally 
therefor."  In  re  Waite,  (1897)  81  Fed.  Rep. 
369. 

Nature  of  examination.  —  "  This  examina- 
tion provided  for  the  pension  examiners  la 
almost  purely  and  entirely  inquisitorial,  and 
no  safeguards  are  thrown  around  the  witness 
for  his  protection."  U.  S.  t?.  Bell,  (1897) 
81  Fed.  Rep.  849. 

Constitutional  rights  of  witness.  —  "The 
least  that  courte  can  require  of  these  ex- 
aminers so  armed  with  such  dangerous  power 
and  invested  with  such  tempting  opportuni- 
ties to  invade  the  constitutional  guaranty  is 
that  they  shall  conduct  their  examinations 
in  such  a  manner  that  the  citizen  shall  be 
fully  warned  of  his  constitutional  right  and 
offered  an  opportunity  to  assert  it  by  a  re- 
fusal to  answer;  and  where  the  witness  is 
ignorant  and  helpless  and  such  warning  is 
neglected,  protection  can  be  afforded  to  him 
by  the  courte  in  no  other  way  than  by  re- 
fusing to  give  any  effect  to  the  examination 
by  way  of  any  criminal  prosecution  to  sup- 
port it  'and  ite  objecte.  If  one  asserte  his 
privilege  and  refuses  to  ansi^er,  then  will 
arise  the  important  question,  whether  under 
existing  legislation  above  noted,  there  be 
any  jurisdiction  anywhere  to  compel  him  or 
to  protect  him  by  limiting  the  examination 
within  constitutional  bounds.  Until  Con- 
gress shall  set  about  improving  the  system 
of  inquisition,  it  is  not  to  be  expected  that 
the  courte  shall  aid  ite  usefulness  at  the 
expense  of  the  constitutional  protection  of 
everv  citizen."  U.  S.  v.  Bell,  (1897)  81 
Fed.  Rep.  849. 

Examination  as  evidence  against  witness. 
— "  Unless  a  witness  manifestly  ignorant  of 
his  privilege  is  informed  of  it  by  the  ex- 
aminer, so  that  he  may  protect  himself,  con- 
sult counsel  if  he  desires,  and  assert  his 
right  to  remain  silent,  the  examination  can- 
not be  used  in  evidence  against  him,  even 
on  an  indictment  for  false  swearing  in  the 
progress  of  the  examination  iteelf.  The  ex- 
aminer must  do  what  the  courte  generally 
if  not  always  do,  in  examining  a  witness  in 
danger  of  incriminating  himself,  warn  him 
of  the  danger  and  advise  him  of  his  con- 
stitutional privilege."  U.  S.  t?.  Bell.  (1897) 
81  Fed.  Rep.  830. 
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Sec.  3.  \^Subp(xnas  to  witnesses  to  give  depositions  —  fees  of  witnessesJ^ 
"  That  in  addition  to  the  authority  conferred  by  section  one  hundred  and  eighty- 
four,  title  four  of  the  Revised  Statutes,  any  judge  or  clerk  of  any  court  of  the 
United  States  in  any  State,  District,  or  Territory  shall  have  power,  upon  the 
application  of  the  Commissioner  of  Pensions,  to  issue  a  subpoena  for  a  witness, 
being  within  the  jurisdiction  of  such  court,  to  appear,  at  a  time  and  place  in 
the  subpoena  stated,  before  any  officer  authorized  to  take  depositions  to  be  used 
in  the  courts  of  the  United  States,  or  before  any  officer,  clerk,  or  person  from 
the  Pension  Bureau  designated  or  detailed  to  investigate  or  examine  into  the 
merits  of  any  pension  claim  and  authorized  by  law  to  administer  oaths  and  take 
affidavits  in  such  investigation  or  examination,  there  to  give  full  and  true 
answers  to  such  written  interrogatories  and  cross  interrogatories  as  may  be 
propounded,  or  to  be  orally  examined  and  cross-examined  upon  the  subject  of 
such  claims ;  and  witnesses  subpoenaed  pursuant  to  this  and  the  preceding  sec- 
tion shall  be  allowed  the  same  compensation  as  is  allowed  witnesses  in  the  courts 
of  the  United  States,  and  paid  in  the  same  manner."     [22  Stat.  L.  176.'\ 


This  is  from  the  Pensions  Appropriation 
Act  of  July  26,  1882,  ch.  349.  The  preceding 
section  of  this  Act  amended  R.  S.  sec.  4744, 
supra. 

R.  S.  sec.  184  is  given  under  the  title 
Claims,  vol.  2,  p.  5. 

Constitutionality.  —  This  statute  is  consti- 
tutional. In  re  Gross,  (1897)  78  Fed.  Rep. 
107,  disapproving  In  re  isicljean,  (1888)  37 
Fed.  Rep.  648. 

As  a  construction  of  prior  Act  —  This  Act 
is  in  the  form  of  a  revision  of  R.  S.  4744, 
and  may  be  regarded  as  a  legislative  con- 
struction of  it.  Harrison  v,  U.  S.,  (1885) 
20  Ct.  CI.  125. 

Judicial  power.  —  With  regard  to  the  is- 
suance of  a  subpoena  under  this  act,  it  was 
held  in  In  re  McLean,  (1888)  37  Fed.  Rep. 
648,  by  Benedict,  J.,  in  a  district  court,  that 
the  federal  courts  could  subpoena  witnesses 
only  in  cases  pending  in  those  courts;  and 
that  the  investigations  contemplated  by  this 
Act  were  not  cases  in  the  courts  and  that 
Congress  could  not  permit  the  judicial  power 
to  be  invoked  in  aid  of  an  executive  ex- 
amination pending  in  an  executive  depart- 
ment; following  the  reasoning  in  Matter  of 
Pacific  R.  Commission,  (1887)  32  Fed.  Rep. 
241,  wherein  it  was  substantially  held,  by 
Justice  Field,  that  the  judicial  power  of 
the  United  States  was  limited  to  cases  in 
the  courts,  and  that  Congress  could  not 
make  the  courts  its  instruments  in  conduct- 
ing mere  legislative  examination.  There- 
after it  was  held,  by  Judge  Gresham,  in  In  re 
Interstate  Commerce  Commission,  (1892)  53 
Fed.  Rep.  476,  that  so  much  of  the  Inter- 
state Commerce  Act  as  authorized  Circuit 
Courts  to  enforce  subpoenas  issued  by  the 
interstate  commerce  commission  was  uncon- 


stitutional. This  decision,  however,  was  re- 
versed by  the  Supreme  Court  in  .Interstate 
Commerce  Commission  v,  Brimson,  (1894) 
154  U.  S..  447,  wherein  it  was  held  that  the 
judicial  power  of  the  United  States  extended 
to  the  application  of  the  commission  to  the 
Circuit  Court  to  enforce  obedience  to  the 
subpoenas  of  such  commission.  Following 
the  reasoning  in  the  last-cited  case  it  was 
held,  by  Parlange,  D.  J.,  in  the  Circuit  Court, 
in  In  re  Gross,  (1897)  78  Fed.  Rep.  107,  that 
the  principle  upon  which  the  Sunreme  Court 
based  its  decision  was  applicsu[)le  to  this 
Act,  and  that  in  the  light  of  that  decision 
this  Act  must  be  held  to  be  constitutional, 
and  that  under  it  the  courts  may  compel  wit- 
nesses to  appear  and  testify  before  the  offi- 
cers mentioned  in  the  Act  on  the  subject  of 
pension  claims. 

Scope  of  investigation.  —  Both  this  Act 
and  R.  S.  sec.  184  (see  Claims,  vol.  2,  p.  5) 
provide  only  for  investigation  "  upon  the  sub- 
ject" of  the  claim.  While  this  language  is 
not  so  restrictive  as  to  require  that  investi- 
gations under  this  Act  must,  be  confined  to 
the  "  merits "  of  pension  claims,  yet  it  is 
clear  that  Congress  intended  to  limit  the 
scope  of  the  investigation  and  that  an  ex- 
amination which  would  not  be  "upon  the 
subject"  of  a  pension  claim  would  not  be 
within  the  purview  of  the  Act.  In  re  Gross, 
(1897)    78  Fed.  Rep.   107. 

Contents  of  subpoena.  —  The  application 
for  a  subpoena  should  be  drawn  with  reason- 
able certainty  and  precision,  so  that  it 
shall  clearly  appear  upon  its  face  to  be  in 
accordance  with  the  Act,  and  the  pension 
claims  in  which  the  testimony  is  required 
should  be  reasonably  identified.  In  re  Gross, 
(1897)  78  Fed.  Rep.  107. 


[Sec.  1.]  [Compensation  for  investigating  pension  fravds.]  *  *  * 
That  the  additional  compensation  authorized  by  section  four  thousand  seven 
hundred  and  forty-four  of  the  Revised  Statutes,  to  he  paid  to  clerks  detailed  to 
investigate  suspected  attempts  of  fraud  upon  the  Government  through  and  by 
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virtue  of  the  pension-laws,  shall  he  the  actual  and  necessary  expenses  of  trans- 
portation, and  a  per  diem  allowance  in  lieu  of  subsistence,  not  exceeding  four 
dollars  per  diem.     *     *     *     [18  Stat.  L.  37^.'] 

This  is  from  the  Sundry  Civil  Appropria-  special   examiners   in   pension   cases   to  not 

tion  Act  of  March  3,  1875,  ch.  130.  exceeding  $3  per  diem,  although  the  above 

'*  Since  1882,  Aug.  5,  ch.  389,  22  Stat.  L.  provision  has  never  been  repealeo."       Com- 

248,    the   annual   appropriation    Acts    have  pilera'  note,  1  Supp.  R,  8.  73. 
limited    the   allowance    for    subsistence    of 


Seo.  3.  \_All  special  examiners  may  administer  oaths."]  That  the  same 
power  to  administer  oaths  and  take  affidavits,  which  by  virtue  of  section  forty- 
seven  hundred  and  forty-four  of  the  Revised  Statutes  is  conferred  upon  clerks 
detailed  by  the  Commissioner  of  Pensions  from  his  office  to  investigate  sus- 
pected attempts  at  fraud  on  the  Government  through  and  by  virtue  of  the  pen- 
sion laws,  and  to  aid  in  prosecuting  any  person  so  offending,  shall  be,  and  is 
hereby,  extended  to  all  special  examiners  or  additional  special  examiners  em- 
ployed under  authority  of  Congress  to  aid  in  the  same  purpose.  \_£6  Stat.  L. 
108S.] 

This  is  from  the  Pensions  Appropriation  Act  of  March  3,  1891,  ch.  648. 
R.  S.  sec.  4744,  mentioned  in  this  section,  is  given  supra,  p.  661. 


SgC.  4745.  [Pledge  or  transfer  of  pension,  or  retaining  pension  certificate 
unlawful  —  penalty.]  Any  pledge,  mortgage,  sale,  assignment,  or  transfer  of 
any  right,  claim,  or  interest  in  any  pension  which  has  been,  or  may  hereafter 
be,  granted,  shall  be  void  and  of  no  effect,  and  any  person  who  shall  pledge,  or 
receive  as  a  pledge,  mortgage,  sale,  assignment  or  transfer  of  any  right,  claim, 
or  interest  in  any  pension,  or  pension  certificate,  which  has  been,  or  may  here- 
after be  granted  or  issued,  or  who  shall  hold  the  same  as  collateral  security  for 
any  debt,  or  promise,  or  upon  any  pretext  of  such  security,  or  promise,  shall 
be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  fined  in  a  sum 
not  exceeding  one  hundred  dollars  and  the  costs  of  the  prosecution;  and  any 
person  who  shall  retain  the  certificate  of  a  pensioner  and  refuse  to  surrender 
the  same  upon  the  demand  of  the  Commissioner  of  Pensions,  or  a  United  States 
pension  agent,  or  any  other  person,  authorized  by  the  Commissioner  of  Pen- 
sions, or  the  pensioner,  to  receive  the  same  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  in  a  sum  not  exceeding  one  !  Ircd 
dollars  and  the  costs  of  the  prosecution.      [22.  8.] 


This  section  was  amended  "to  read  as" 
above  by  the  Act  of  Feb.  28,  1883,  ch.  58, 
sec.  2,  22  Stat.  L.  431.  This  section  origi- 
naUy  read  as  follows: 

**  Sec.  4745.  Any  pledge,  mortgage,  sale, 
assignment,  or  transfer  of  any  right,  claim, 
or  interest  in  any  pension  which  has  been, 
or  may  hereafter  be,  granted,  shall  be  void 
and  of  no  effect ;  and  any  person  acting  as  at- 
torney to  receive  and  receipt  for  money  for 
and  in  behalf  of  any  person  entitled  to  a  pen- 
sion shall,  before  receiving  such  money,  take 
and  subscribe  an  oath,  to  be  filed  with  the  pen- 
sion-agent, and  by  him  to  be  transmitted, 
with  the  vouchers  now  required  by  law,  to 
the  proper  accounting  officer  of  the  Treas- 
ury, that  he  has  no  interest  in  such  money 
by  any  pledge^  mortgage,  sale,   assignment, 


or  transfer,  and  that  he  does  not  know  or 
believe  that  the  same  has  been  so  disposed 
of  to  any  person."  Act  of  March  3,  1873,  di. 
234,  17  Stat.  L.  576. 

Rights  of  third  parties.  —  A  pension  is  a 
gratuity.  It  involves  no  claim  of  right,  no 
agreement  of  parties,  and  as  it  is  not  assign- 
able, no  acquired  rights  of  third  parties. 
Harrison  v.  U.  S.,   (1885)   20  Ct.  CI.  126. 

Verbal  promisa  to  pay  d3bt  from  p'^nsion. 
—  If  a  pensioner  makes  a  verbal  promise  to 

Eay  a  debt  out  of  his  pension  money  when 
e  may  receive  it,  it  is  not  such  a  pledge, 
mortgage,  sale,  assignment,  or  tranafer  of  a 
pensioner's  rights  as  is  forbidden  by  this 
section.  Crane  v,  Linneus,  (1885)  77  Me. 
61. 
Agreement  to  give  attorney  part  of  pea* 

664  Volume  V, 


ft.  8.  BM.  4746. 


PENSIONS. 


ft.  8.  m.  4746. 


sion.  —  An  agreement  with  an  agent  or  at- 
torney whereby  he  is  given  a  part  of  a  pen- 
sion in  return  for  services  in  procuring  the 
pension,  is  prohibited  by  the  provisions  of 
this  section.  Payne  v.  VVoodhull,  (1856)  6 
Duer  (N.  Y.)  169;  Powell  v.  Jennings, 
(1856)   3  Jones  L.   (48  N.  Car.)   647. 

Surrender  of  pension  to  soldiers'  home. — 
Where  the  rules  of  a  soldiers*  home  provide 
that  all  pension  money  received  by  the  in- 
mates in  excess  of  a  certain  amount  shall 
be  surrendered  to  the  board  governing  the 
home  the  provisions  of  this  Act  are  not  vio- 


latled  therebj^.  Ball  v,  Evans,  (1896)  98 
Iowa  716;  Loser  v.  Board  of  Managers,  (1892) 
92  Mich.  633;  Brooks  v.  Hastings,  (1899) 
192  Pa.  St.  378;  O'Donohue  t\  New  Jersey 
Home  for  Disabled  Soldiers,  (1900)  65  N.  J. 
L.  484. 

An  exception  to  the  provisions  of  this 
statute  is  provided  in  R.  S.  sec.  4832,  which 
requires  the  assignment  of  pensions  by  the 
inmates  of  a  soldiers'  home  to  the  board  of 
managers  of  that  home.  National  Home  for 
Volunteer  Soldiers,  (1879)  16  Op.  Atty.- 
Gen.  374. 


Sec.  4746.  [Penalty  for  making  false  affidavit,  etc.,  postdaiing  voucher, 
or  making  false  certificate  as  to  presence  of  affiant,  etc.']  That  every  person  who 
knowingly  or  willfully  makes  or  aids,  or  assists  in  the  making,  or  in  any  wise 
procures  the  making  or  presentation  of  any  false  or  fraudulent  affidavit,  declara- 
tion, certificate,  voucher,  or  paper  or  writing  purporting  to  be  such,  concerning 
any  claim  for  pension  or  payment  thereof,  or  pertaining  to  any  other  matter 
within  the  jurisdiction  of  the  Commissioner  of  Pensions  or  of  the  Secretary 
of  the  Interior,  or  who  knowingly  or  willfully  makes  or  causes  to  be  made,  or 
aids  or  assists  in  the  making,  or  presents  or  causes  to  be  presented  at  any  pen- 
sion agency  any  power  of  attorney  or  other  paper  required  as  a  voucher  in 
drawing  a  pension,  which  paper  bears  a  date  subsequent  to  that  upon  which  it 
was  actually  signed  or  acknowledged  by  the  pensioner,  and  every  person  before 
whom  any  declaration,  affidavit,  voucher,  or  other  paper  or  writing  to  be  used 
in  aid  of  the  prosecution  of  any  claim  for  pension  or  bounty  land  qv  payment 
thereof  purports  to  have  been  executed  who  shall  knowingly  certify  that  the 
declarant,  affiant,  or  witness  named  in  such  declaration,  affidavit,  voucher,  or 
other  paper  or  writing  personally  appeared  before  him  and  was  sworn  thereto, 
or  acknowledged  the  execution  thereof,  when,  in  fact,  such  declarant,  affiant,  or 
witness  did  not  personally  appear  before  him  or  was  not  sworn  thereto,  or  did 
not  acknowledge  the  execution  thereof,  shall  be  punished  by  a  fine  not  exceeding 
five  hundred  dollars,  or  by  imprisonment  for  a  term  of  not  more  than  five  years. 
[R.  8.] 


This  section  was  amended  "to  read  as" 
above  by  the  Act  of  July  7,  1898,  ch.  578,  30 
Stat.  L.  718.  The  section  originally  read  as 
follows : 

"  Sec.  4746.  Every  person  who  knowingly 
or  wilfully  in  anywise  procures  the  making 
or  presentation  of  any  false  or  fraudulent 
affidavit  concerning  any  claim  for  pension,  or 
payment  thereof,  or  pertaining  to  any  other 
matter  within  the  ju^'sdiction  of  the  Com- 
missioner of  Pensions,  or  who  knowingly  or 
willfully  presents  or  causes  to  be  presented 
at  any  pension-agency  any  power  of  attorney 
or  other  paper  required  as  a  voucher  in  draw- 
ing a  pension,  which  paper  bears  a  date  sub- 
sequent to  that  on  which  it  was  actually 
signed  or  executed,  shall  be  punished  by  a 
fine  not  exceeding  five  hundred  dollars,  or  i  y 
imj)risonment  for  a  term  not  exceeding  three 
years,  or  by  both."  Act  of  March  3,  1873, 
ch    234,  17  S*.at.  L.  675. 

£ff  ct  on  oth^r  statutes.  —  This  section 
does  not  repeal  R.  S.  sec.  5438,  making  it 
penal  to  make  or  cause  to  be  made  for  the 
purpose  of  obtaining  or  aiding  to  obtain 
payment  or  approval   of  any   claim  against 


the  United  States,  any  false  deposition, 
knowing  the  same  to  contain  any  fraudulent 
or  fictitious  statement.  Edgington  v.  U.  S., 
(1896)   164  U.  S.  361. 

The  words  ''makes  or  aids,  or  assists  in 
the  making  or,"  are  new.  They  do  not  relate 
to  the  procuring  of  a  crime  by  another  per- 
son; and  they  impose  a  penalty  directly  on 
the  individual  w-ho  himself  prepares  the 
false  or  fraudulent  paper  or  assists  therein. 
Pooler  V,  U.  S.,  (C.  C.  A.  1904)  127  Fed. 
Rep.  509. 

Nature  of  offense.  —  As  a  crime  charged 
under  this  section  would,  upon  conviction, 
authorize  a  sentence  to  the  penitentiary  and 
in  fact  subject  the  accused  to  a  term  at  hard 
labor,  it  is  infamous  and  cannot  be  prose- 
cuted by  information.  U.  S.  v.  Tod,  (1886) 
25  Fed.  Rep.  815. 

But  in  U.  S.  V.  Daubner,  (1883)  17  Fed. 
Rep.  793,  it  was  held  that  an  offense  under 
this  section  is  not  a  felony  and,  therefore, 
the  defendant  has  no  right  to  more  than 
three  peremptory  challenges  of  jurors*. 

Intent  to  defraud  not  necessary.  —  If  acts 
are   committed  with   the   intent   to   defraud 
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the  United  States,  tiiey  would  constitute  an 
offense  under  R.  S.  sec.  5421.  The  same 
acts  if  not  done  with  that  intent  would  not 
constitute  that  offense,  because  that  intent 
is  made  an  essential  element  by  the  lan- 
guage of  the  statute  itself.  Under  R.  S. 
4746,  however,  no  such  intent  is  required, 
and  an  offense  under  that  statute  would  be 
committed  if  a  person  should  knowingly  and 
wilfully  procure  the  presentment  of  a  false 
or  fraudulent  affidavit  in  support  even  of  a 
just  claim.  U.  S.  v,  Hansee,  (1897)  79  Fed. 
Rep.  303. 

Offenses  included.  —  Prior  to  this  Act,  in 
U.  S.  t?.  Kuentsler,  (1896)  74  Fed.  Rep.  220, 
it  was  said  that  section  4746  plainly  con- 
templates a  grade  of  offenses  inferior  to 
those  oontemplated  by  section  5421.  It 
covers  only  two  classes  of  cases:  (1)  where 
a  person  procures  the  making  or  pre- 
sentation of  a  false  or  fraudulent  affi- 
davit concerning  a  pension  claim ;  ( 2 )  where 
a  person  presents  or  causes  to  be  presented 
any  post-dated  power  of  attorney  or  other 
pension  voucher.  The  first  class,  that  of 
procuring  the  making  or  presentation  of  a 
false  or  fraudulent  affidavit,  does  not  ap- 
ply to  the  person  who  makes  the  false  affi- 
davit or  to  the  person  who  presents  it.  It 
applies  only  to  the  suborner  who  induces 
or  procures  another  person  to  make  or  to 
present  the  false  affidavit.  The  two  sections 
of  the  Revised  Statutes  are  t  be  construed  in 
the  same  way.  Whatever  is  included  in  the 
provisions  of  section  4746  is  indictable  under 
that  section  alone. 

False  swearing  to  material  matter.  — If 
material  matter  in  support  of  an  applica- 
tion for  a  pension  is  falsely  sworn  to,  the 
person  so  swearing  may  be  prosecuted  for 
perjury.  U.  S.  v.  Hampton,  (C.  O  A.  1900) 
101  Fed.  Rep.  714;  U.  S.  v.  Boggs,  (1887) 
31  Fed.  Rep.  337. 

Nature  of  affidavit  referred  to.  —  It  was 
said  in  In  re  Waite,  (1897)  81  Fed.  Rep.  359, 
prior  to  this  Act,  that  this  section  refers 
not  to  the  falsely  making  of  an  affidavit, 
but  to  the  making  of  a  false  affidavit,  and 
would  seem,  therefore,  to  punish  suborna- 
tion of  perjury  or  the  presentation  of  an 
affidavit  in  which  perjury  was  committed. 

Necessity  of  false  pension  claim.  —  "This 
section  does  not  require  that  the  pension 
claim  must  be  false,  concerning  which  the 
false  affidavit  is  presented."  U.  S.  v.  Adler, 
(1892)   49  Fed.  Rep.  733. 

Genuine  affidavit  with  falss  statements.— 
A  person  may  be  indicted  for  knowingly  pre- 
senting a  genuine  affidavit  which  contains 
false  statements.  U.  S.  v.  Staats,  (1850)  8 
How.  (U.  S.)  41;  U.  S.  v.  Gowdy,  (1889) 
37  Fed.  Rep.  332;  U.  S.  v.  Hartman,  (1894) 
65  Fed.  Rep.  490. 

Affidavit  in  support  of  pension  claim. — 
An  affidavit  which  is  to  be  used  in  the  fur- 
therance of  a  pension  claim  in  support 
thereof,  is  not  included  under  the  provisions 
of  this  section.  U.  S.  v.  Wood,  (1903)  127 
Fed.  Rep.  171. 

True  affidavit  falsely  subscribed.  —  If  the 
statements  in  an  affidavit  are  true,  it  is  not 
a  false  affidavit,  even  though  it  is  not  sub- 
scribed and  sworn  to  by  the  person  whose 


affidavit  it  purports  to  be.  This  would  be  a 
forged  affidavit,  punishable  under  R.  S.  5421. 
U.  S.  1?.  Wood,  (1903)   127  Fed.  Rep.  171. 

A  false  statement  as  to  the  date  of  the 
subscription  and  oath  does  not  make  an  affi- 
davit a  false  or  fraudulent  one.  U.  S.  v. 
Wood,   (1903)    127  Fed.  Rep.  171. 

Making  false  deposition.  —  In  Edgington 
V.  U.  S.,  (1896)  164  U.  S.  361,  it  was  held, 
prior  to  this  Act,  that  the  offense  "of  mak- 
ing a  false  deposition  in  aid  of  a  fraudulent 
pension  claim  is  properly  within  section 
6438,  and  not  within  section  4746,  which  is 
in  terms  applicable  only  to  the  offense  of 
procuring  another  person  to  commit  the 
offense.** 

Antedating  power  of  attorney.  —  This 
statute  makes  it  a  crime  to  antedate  any 
power  of  attorney  or  other  paper  required 
as  a  voucher  in  drawing  a  pension.  It  fol- 
lows that  the  antedating  of  any  paper  not 
within  this  description,  is  not  within  the 
statute.  In  this  case  it  was  argued  that  this 
clause  of  the  statute  is  restricted  to  papers 
used  as  vouchers  in  drawing  pensions,  be- 
cause false  dating  of  all  other  writing  had 
been  provided  for  in  the  clause  which  re- 
lates to  making  false  affidavits,  etc.  But 
the  phrase  "  false  and  fraudulent  writings " 
in  this  latter  clause  is  broad  enough  to  in- 
clude powers  of  attorney  and  other  papers 
used  as  vouchers.  Therefore,  it  is  obvious 
that  the  provision  as  to  antedating,  etc., 
was  not  intended  to  provide  for  a  class  of 
false  papers  already  provided  for,  but  was 
intended  to  reach  an  act  not  punishable 
under  the  provisions  relating  to  false  papers. 
U.  S.  V,  Wood,  (1903)   127  Fed.  Rep.  171. 

An  indictment  for  using  a  false  voucher 
cannot  be  sustained  under  this  act.  Pooler 
V,  U.  S.,   (C.  C.  A.  1904)    127  Fed.  Rep.  509. 

Sufficient  falss  statements  to  invalidate 
pension.  —  The  mere  fact  that  there  were 
false  statements  in  the  application  is  not 
"  sufficient  to  invalidate  the  pension.  It  must 
appear  further  that  they  were  material,  that 
the  false  statements  were  necessary  to  the 
granting  of  the  pension.**  U.  S.  v.  Purdy, 
(1889)   38  Fed.  Rep.  902. 

Conspiracy.  —  "Under  the  provisions  of 
this  section  it  is  a  criminal  offense  to  know- 
ingly procure  the  making  or  presentation  of 
any  false  or  fraudulent  affidavit  concerning 
a  claim  for  a  pension;  and  a  conspiracy  to 
procure  the  making  or  presentation  of  any 
false  or  fraudulent  affidavit  concerning  a 
pension  claim  would  be  a  conspiracy  to  com- 
mit an  offense  against  the  United  States 
within  the  meaning  of  section  5440."  U.  8. 
V.  Van  Leuven,    (1894)    62  Fed.  Rep.  62. 

Sufficient  indictment.  —  Where  an  indict- 
ment under  this  section  sets  out  the  affi- 
davit which  it  charges  to  be  false,  and  also 
charges  the  affidavit  to  be  false,  and  expressly 
allepres  that  the  same  was  false  because  of 
the  false  and  forged  signature  thereto,  and 
that  the  defendant  knowingly  procured  the 
presentation  of  such  false  affidavit,  it  is 
sufficient.  The  essentials  of  the  offense  desig- 
nated in  this  section  are  "knowingly  pro- 
curincr  the  prosontntion  of  a  false  affidavit 
concerning  n  claim  for  a  pension.**  U.  S.  V, 
Adler.    (1892)    49  Fed.  Rep.  733. 
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Sec.  4747-  [Pension  not  liable  to  attachment,  etc,"]  No  sum  of  money  due, 
or  to  become  due,  to  any  pensioner  shall  be  liable  to  attachment,  levy,  or  seizure 
by  or  under  any  legal  or  equitable  process  whatever,  whether  the  same  remains 
with  the  Pension-Office,  or  any  officer  or  agent  thereof,  or  is  in  course  of  trans- 
mission to  the  pensioner  entitled  thereto,  but  shall  inure  wholly  to  the  benefit 
of  such  pensioner.      [R.  8.'\ 


Act  of  March  3,  1873,  ch.  234,  17  SUt.  L. 
675. 

To  what  pensions  applicable.  —  The  words 
"due  or  to  become  due"  were  employed  to 
render  it  certain  that  the  benefit  of  the 
statutory  exemption  was  intended  for  pen- 
sioners to  whom  pensions  had  already  been 
granted,  as  well  as  to  those  to  whom  pen- 
sions should  be  granted  after  the  statute 
was  enacted.  Folschow  v.  Werner,  (1881) 
61  Wis.  85. 

General  rule  of  exemption.  —  "The  ex- 
emption provided  by  the  Act  protects  the 
fund  only  while  in  the  course  of  transmis- 
sion to  the  pensioner.  When  the  money  has 
been  paid  to  him,  it  has  inured  wholly  to 
his  benefit  and  is  liable  to  seizure  as  op- 
portunity presents  itself.  The  pensioner, 
however,  may  use  the  money  in  any  manner 
for  his  own  benefit  and  to  secure  the  com- 
fort of  his  family  free  from  the  attacks  of 
creditors;  and  his  action  in  so  doing  will 
not  be  a  fraud  upon  them."  Mcintosh  v. 
Aubrev,  (1902)  185  U.  S.  125,  overruling 
Reiff  V,  Mack,  (1894)  160  Pa.  St.  265;  Fol- 
schow t?.  Werner,  (1881)  51  Wis.  85,  and 
In  re  Bean,  (1900)  100  Fed.  Rep.  262,  in 
which  last  case  the  court  said :  "  The  bank- 
rupt's pension  money,  in  his  hands  at  the 
time  of  filing  his  petition  as  it  was  received, 
and  not  loaned  or  invested,  or  changed  in 
its  nature,  would  seem  to  be  exempt  under 
section  4747,  R.  S.,  which  not  only  ex- 
empts it  in  transmission,  but  provides  that 
'  it  shall  inure  wholly  to  the  benefit  of  such 
pensioner.'  This  excludes  all  others  while  it 
remains  pension  money  in  the  pensioner's 
hands.  ♦  ♦  ♦  This  money  should  not, 
therefore,  be  ordered  to  the  trustee.  It 
should,  however,  have  been  put  into  the 
schedule  as  money  on  hand  with  a  statement 
of  the  exemption.  ♦  ♦  ♦  And  it  may  be 
subject  to  an  order  for  payment  of  the  stat- 
utory fees,  which  are  primarily  for  services 
for  the  benefit  of  the  bankrupt  and  do  not 
depend  upon  property  not  exempt,  but  upon 
absolute  inability." 

Exemption  only  before  recsivsd  by  pen- 
sioner. — "  This  section  does  not  purport  to 
protect  money  after  it  has  inured  wholly  to 
the  benefit  of  the  pensioner,  but  to  protect  it 
while  in  the  pension  office  or  in  the  hands 
of  its  agents  or  officers,  and  while  in  the 
course  of  transmission  to  the  pensioner."  In 
re  Stout,  (1900)  109  Fed.  Rep.  794;  Martin 
V.  Hurlburt,   (1888)   60  Vt.  364. 

This  statute  piotects  pension  money  from 
attachment  so  long  as  it  remains  due  to  the 
pensioner,  but  not  after  it  has  been  actually 
paid  over  to  the  pensioner,  and  has  come 
into  his  possession.  Spelman  v.  Aid  rich, 
(1879)  126  Mass.  113;  Friend  v.  Garcelon, 
(1885)  77  Me.  25;  Rozelle  v.  Rhodes,  (1887) 
116  Pa.  St.  129;  Price  v.  Savings  Soc.,  64 


Conn.  362;  Cranz  v.  White,  (1882)  27  Kan. 
319;  Johnson  v,  Elkins,  (1890)  90  Ky.  163; 
Hudspeth  v.  Harrison,  6  Ky.  L.  Rep.  304; 
Robion  v.  Walker,  (1884)  82  Ky.  60,  over- 
ruling Eckert  v.  McKee,  (1872)  9  Bush. 
(Ky.)  355;  Kingwood  Bank  t?.  Murdock, 
(1900)   48  W.  Va.  301. 

As  other  moneys.  —  After  pension  money 
is  received  by  the  pensioner  it  stands  at  the 
same  level  with  any  other  money  he  may 
have.     Faurote  v.  Carr,  (1886)    108  Ind.  123. 

The  proceeds  of  a  pension  in  the  hands  of 
the  pensioner  are  liable  to  attachment.  Crane 
V.  Linneus,  (1885)  77  Me.  61. 

Balance  in  bank.  —  This  statute  applies 
to  money  due  or  to  become  due  and  not  to 
money  paid  and  in  possesion;  therefore  the 
balance  of  a  general  account  in  a  bank  by 
a  deposit  in  pension  checks  to  the  credit  of 
the  pensioner  is  liable  for  the  pensioner's 
debts.  Cranz  v.  White,  (1882)  27  Kan. 
319. 

Money  deposited  with  bailee.  —  Under  this 
statute  pension  money  is  exempt  only  in  the 
course  of  transmission  to  the  pensioner,  and 
where  it  is  received  by  him  and  deposited 
with  a  bailee  for  safekeeping  it  then  be- 
comes subject  to  attachment  upon  execution 
for  the  pensioner's  debts.  Rozelle  v,  Rhodes, 
(1887)    116  Pa,  St.  129. 

Pension  money  in  the  hands  of  the  agents 
appointed  for  its  distribution,  or  in  the 
course  of  transmission  to  the  party  entitled 
to  receive  it,  is  not  subject  to  seizure 
under  any  legal  or  equitable  process;  after 
it  reaches  the  pensioner  or  is  in  his  personal 
control,  it  is  liable  as  other  money.  Jardain 
V.  Fairton  Sav.  Fund,  etc.,  Assoc.  (1882) 
44  N.  J.  L.  376. 

A  gift  of  a  pension  check  by  the  pensioner 
to  his  wife  is  valid  as  against  her  husband's 
creditors.  Bullard  v.  Goodno,  (1901)  73  Vt. 
88;  Falkenburg  17.  Johnson,  (1898)  102  Ky. 
543. 

Lands  bought  by  wife  with  pension  check 
given  hsr.  — "  The  pensioner  may  use  the 
money  in  any  manner  he  may  see  proper, 
for  his  own  benefit  and  to  secure  the  com- 
fort of  his  family,  free  from  the  attacks  of 
creditors."  So  where  a  pensioner  indorsed 
his  pension  check  and  gave  it  to  his  wife 
and  she  bought  land  therewith,  the  land  was 
held  exempt  from  liability  for  her  husband's 
debt.  Holmes  v,  Tallada,  (1889)  125  Pa. 
St.  133;  Farmer  v.  Turner,  (1884)  64  Iowa 
690. 

But  see  Johnson  v.  Elkins,  (1890)  90  Ky. 
163.  Where  a  pensioner  indorsed  his  pen- 
sion check  to  another,  who  drew  the  money 
due  thereon,  bought  land  therewith,  and  con- 
veyed it  to  the  wife  of  the  pensioner,  the 
land  is  not  exempt,  a^  when  the  pension 
monpy  is  so  paid  out  it  is  no  longer  in 
transmission. 
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Property  purchased  with  pension  money. 

—  The  intention  of  Congress  is  clearly  ex- 
pressed. "  it  is  not  tiiat  pension  money  shall 
be  exempt  from  attachment  in  all  of  its  situ- 
ations and  transmutations.  It  is  only  to  be 
exempt  in  one  situation,  to  wit,  when  due, 
or  to  become  due."  Money  received  is  not 
money  due,  and  real  estate  is  not  money  at 
all;  therefore,  land  purchased  with  pension 
money  is  not  under  this  statute  exempt  from 
liability  to  be  taken  on  execution  to  satisfy 
the  claim  of  a  creditor.  Mcintosh  v.  Aubrey, 
(1902)  185  U.  S.  122,  overruling  Crow  t?. 
Brown,   (1892)   86  Iowa  741. 

Liability  of  land  purchased  by  pensioner. 

—  When  a  pensioner  has  collected  his  pen- 
sion money  and  put  it  into  the  land,  it  is 
his  property  to  do  with  as  he  pleases,  and  the 
immunity  given  to  it  by  the  federal  statute 
has  ttien  ceased.  In  re  Stout,  (1900)  109 
Fed.  Rep.  794;  Cavanaugh  v.  Smith,  (1882) 
84  Ind.  380;  Cranz  v.  White,  (1882)  27 
Kan.  319;  Kellogg  v,  Waite,  (1866)  12 
Allen    (Mass.)    529. 

Land  bought  by  another  with  pension  check 
for  pensioner. —  Where  a  pensioner  receives 
his  pension  check  and  transfers  it  to  another 
to  buy  land  with,  for  the  benefit  of  the  pen- 
sioner, such  land  is  subject  to  seizure  and 
sale  under  execution  for  a  debt  existing  be- 
fore the  purchase.  Curtis  i?.  Helton,  (1900) 
109  Ky.  496. 

In  Marquardt  v.  Mason,  (1893)  87  Iowa 
136,  it  was  held  that  property  purchased  by 


pension  money  is  exempt.  In  this  case  the 
money  was  given  to  the  wife  of  the  pensioner 
and  the  property  bought  by  her. 

Money  distinguished  from  check.  —  In  Mc- 
Farland  v.  Fish,  (1890)  34  W.  Va.  548,  it 
was  held  that  property  bought  with  cash, 
the  proceeds  of  a  pension  check,  was  not  ex- 
empt; this  case  was  distinguished  from  His- 
sen  V.  Johnson,  (1886)  27  W.  Va.  644,  in 
which  land  was  held  exempt,  when  bought 
by  transferring  a  pension  check  to  a  third 
party  who  purchased  the  property  and  then 
deeded  it  to  the  pensioner's  wife,  the  court 
saying  that  the  benefits  of  pensions  are  care- 
fully guarded  by  federal  statutes  for  the  use 
of  the  pensioner  and  his  family,  and  holding 
such  property  exempt  from  the  payment  of 
judgments  existing  at  the  time  the  pension 
drafts   were  received. 

Support  of  pensioner's  wife.  —  This  statute 
should  not  be  strained  to  enable  a  pensioner 
to  avoid  the  duty  of  supporting  his  wife 
under  a  state  law  compelling  him  so  to  do. 
Tully  V.  Tully,   (1893)    169  Mass.  93. 

Considered  as  resourcss  in  determining 
alimony.  —  A  pension  may  be  considered  as 
a  part  of  a  pensioner's  resources  in  the  de- 
termination of  how  much  alimony  he  should 
pay  his  divorced  wife.  The  exemption  under 
this  statute  covers  pension  money  during 
its  transmission  only,  and  after  the  pensioner 
has  received  it  it  is  subject  as  other  moneys 
to  the  pensioner's  liability.  Bailey  v,  Bailey, 
(Vt.  1904)  56  Atl.  Rep.  1014. 


Sec.  4748.  [^Commissioner  to  furnish  printed  instructions,  free  of  charge.^ 
That  the  Commissioner  of  Pensions,  on  application  being  made  to  him  in  person, 
or  by  letter,  by  any  claimant  or  applicant  for  pension,  bounty-land,  or  other 
allowance  required  by  law  to  be  adjusted  or  paid  by  the  Pension-Office,  shall 
furnish  such  person,  free  of  all  expense,  all  such  printed  instructions  and  forms 
as  may  be  necessary  in  establishing  and  obtaining  said  claim ;  and  on  the  issuing 
of  a  certificate  of  pension  or  of  a  bounty-land  warrant,  he  shall  forthwith  notify 
the  claimant  or  applicant^  and  also  the  agent  or  attorney  in  the  case,  if  tliere 
be  one,  that  such  certificate  has  been  issued,  or  allowance  made,  and  the  date 
and  amount  thereof,      [i?.  /S.] 


Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
573. 

Regulations  for  verification.  —  Under  this 
statute,  regulations  of  the  commissioner  of 
pensions  as  to  the  verification  of  evidence  in 
a  claim  are  proper.  U.  S.  v.  Boggs,  (1887)  31 
Fed.  Rep.  337. 

Authority  of  justices  of  peace  to  administer 
oaths.  — "  Congress  having  directed  the  com- 
missioner of  pensions  to  furnish  printed  in- 
structions to  pension  claimants  to  be  followed 


by  them  in  establishing  and  obtaining  their 
claims,  and  that  officer  having  designated  jus- 
tices of  the  peace  as  persons  before  whom 
proof  in  aid  of  pension  claims  can  be  made, 
had  the  power  to  make  such  a  regulation,  the 
same  having  the  force  and  efi'ect  of  positive 
law;  and  such  officers  so  designated  possessed 
competent  authority  to  administer  such 
oaths."  U.  S.  17.  Boggs,  (1887)  31  Fed.  Rep. 
337. 


SBC-  4749.  [Certain  soldiers  and  sailors  not  to  be  deemed  deserters,  etc.'] 
1^0  soldier  or  sailor  shall  be  taken  or  held  to  be  a  deserter  from  the  Army  or 
Navy  who  faithfully  sensed  according  to  his  enlistment  until  the  nineteenth  day 
of  April,  eighteen  hundred  and  sixty-five,  and  who,  without  proper  authority  or 
leave  first  obtained,  quit  his  command  or  refused  to  serve  after  that  date ;  but 
nothing  herein  contained  shall  operate  as  a  remission  of  any  forfeiture  incurred 
by  any  such  soldier  or  sailor  of  his  pension;  but* this  section  shall  be  construed 
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solely  as  a  removal  of  any  disability  such  soldier  or  sailor  may  have  incurred 
by  the  loss  of  his  citizenship  in  consequence  of  his  desertion.      [22.  fif.] 

Act  of  July  10,  1867,  ch.  28,  15  Stat.  L.       1898,  ch.  191,  sec.  6,  Wab  Depabtment  and 
14.  MnjTA&T  Establishment. 

EfEect  of  desertion.  —  See  Act  of  April  26, 


SbC.  4750.   [Secretary  of  Navy  trustee  of  navy  pension  fwnd.']    The  Secre- 
tary of  the  Navy  shall  be  trustee  of  the  Navy  pension-fund.      [22.  S.] 


Act  of  July  10,  1832,  ch.  194,  4  Stat.  L. 
572. 

Duties  of  secretary  of  navy. —  "  The  secre- 
tary of  the  navy  is  constituted  the  trustee  of 
the  navy  pension  fund,  and  as  such  it  is  made 
his  duty  to  grant  and  pay  the  pensions  ac- 
cording to  the  terms  of  the  Acts  of  Congress." 
Decatur  v,  Paulding,  (1840)  14  Pet.  (U.  S.) 
497. 

Nature  of  duties  and  discretion  of  secre- 
tary.—In  Decatur  17.  Paulding,  (1840)  14  Pet 
(U.  S.)  497,  it  was  said  by  Mr.  Justice  Bald- 
win, in  an  opinion  concurring  with  the  court 
but  upon  a  different  ground,  that  "  the  acts 
to  be  performed  by  the  secretory  of  the  navy 
in  relation  to  the  payment  of  a  pension, 
either  under  the  general  laws  or  the  special 
resolution  in  favor  of  the  pensioner,  if  by 
their  fair  construction  the  pensioner  was 
entitled  to  the  extent  of  her  claim,  are  of  a 
purely  ministerial  nature.  ♦  ♦  •  The  duty 
of  a  secretary  is  not  judicial;  it  is  not  his 


province  to  construe  laws,  which  enjoin  on 
him  the  performance  of  definite  acts,  differ- 
ently from  what  the  courts  have  done  or  may 
do.  Where  the  law  directs  him  to  act,  he 
must  act  according  to  law  on  all  matters 
where  his  duty  is  prescribed  so  as  to  restrain 
his  discretion.  As  the  commissioner  of  the 
navy  pension  fund  he  decides  whether  the  ap- 
plicant comes  within  the  law  on  the  evidence 
adduced  before  him ;  but  when  he  has  decided 
that  a  pension  is  due,  or  when  the  law  de- 
clares that  a  person  named  is  entitled  to  one 
and  prescribes  the  amount,  he  has  no  longer 
a  discretion  to  withhold  it.  The  ascertain- 
ment of  the  date  at  which  the  pension  com- 
menced, its  amount  and  duration,  are  minis- 
terial acts  on  which  discretion  is  excluded,  for 
its  exercise  cannot  alter  either.  If  the  pay- 
ment is  a  right  of  the  applicant,  the  law 
makes  it  a  duty  to  pay  or  give  a  warrant 
for  payment  by  the  officer  who  holds  the 
fund." 


Sec.  4751.  [Penalties,  how  to  he  sued  for,  etc.  See  Timber  Lands  and 
Forest  Eesebves.] 

SbC-  4752.  [Prize  money  accruing  to  the  United  States  to  remain  a  fund 
for  pensions.     See  Prize.] 

Sec.  4753.  [Naval  pension  fund,  how  to  he  invested."]  The  Secretary  of 
the  Navy,  as  trustee  of  the  naval  pension-fund,  is  directed  to  cause  to  be  in- 
vested in  the  registered  securities  of  the  United  States,  on  the  first  day  of 
January  and  the  first  day  of  July  of  each  year,  so  much  of  such  fund  then  in 
the  Treasury  of  the  United  States  as  may  not  be  required  for  the  payment  of 
naval  pensions  for  the  then  current  fiscal  year ;  and  upon  the  requisition  of  the 
Secretary,  so  much  of  the  fund  as  may  not  be  required  for  such  payment  of 
pensions  accruing  during  the  current  fiscal  year  shall  be  held  in  the  Treasury 
on  the  days  above  named  in  each  year,  subject  to  his  order,  for  the  purpose  of 
such  immediate  investment;  and  the  interest  payable  in  coin  upon  the  securities 
in  which  the  fund  may  be  invested,  shall  be  so  paid,  when  due,  to  the  order  of 
the  Secretary  of  the  Navy,  and  he  is  authorized  and  directed  to  exchange  the 
amount  of  such  interest  when  paid  in  coin,  for  so  much  of  the  legal  currency 
of  the  United  States  as  may  ho  obtained  therefor  at  the  current  rates  of  premium 
on  gold,  and  to  deposit  the  interest  so  converted  in  the  Treasury  to  the  credit 
of  the  naval  pension-fund;  but  nothing  herein  contained  shall  be  construed  to 
interfere  with  the  payment  of  naval  pensions  imder  the  supervision  of  the 
Secretary  of  the  Interior,  as  regulated  by  law.      [R.  8,] 


Res.  No.  62,  of  July  1,  1864,  13  Stat.  L.   414. 
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Sec.  4754-  \^Rate  of  interest  on  naval  pension  fund.]  The  interest  on  the 
naval  pension-fund  shall  hereafter  be  at  the  rate  of  three  per  centum  per  annum 
in  lawful  money.      [iZ.  8.] 

Act  of  July  23,  1868,  ch.  229,  16  Stat.  L.  170. 

Sec.  4755.  [Navy  pensions  payable  from  fund.]  The  Navy  pensions  shall 
be  paid  from  the  Navy  pension-fund,  but  no  payments  shall  be  made  therefrom 
except  upon  appropriations  authorized  by  Congress.      [JS.  8.] 

Act  of  July  23,  1868,  ch.  229,  15  Stat  L.  170;  Act  of  July  11,  1870,  ch.  238,  16  Stat.  L.  222. 


Sec.  4756.  [Half-rating  to  disabled  enlisted  persons  or  petty  officers 
serving  twenty  years  in  Navy  or  Marine  Corps,]  There  shall  be  paid  out  of 
the  naval  pension-fund  to  every  person  who,  from  age  or  infirmity,  is  disabled 
from  sea-service,  but  who  has  served  as  an  enlisted  person  or  as  an  appointed 
petty  officer,  or  both,  in  the  Navy  or  Marine  Corps  for  the  period  of  twenty 
years,  and  not  been  discharged  for  misconduct,  in  lieu  of  being  provided  with 
a  home  in  the  Naval  Asylum,  Philadelphia,  if  he  so  elects,  a  sum  equal  to  one- 
half  the  pay  of  his  rating  at  the  time  he  was  discharged,  to  be  paid  to  him 
quarterly,  under  the  direction  of  the  Commissioner  of  Pensions;  and  applica- 
tions for  such  pension  shall  be  made  to  the  Secretary  of  the  Navy,  who,  upon 
being  satisfied  that  the  applicant  comes  within  the  provisions  of  this  section, 
shall  certify  the  same  to  the  Commissioner  of  Pensions,  and  such  certificate 
shall  be  his  warrant  for  making  payment  as  herein  authorized.      \_R.  8.] 


Act  of  March  2,  1867,  ch.  174,  14  Stat.  L. 
516. 

This  section  was  amended  by  the  Act  of 
Dec.  23,  1886,  ch.  9,  24  Stat.  L.  363,  to  read 
as  above  given.  The  amendment  consisted  in 
inserting  after  the  words  "  as  an  enlisted  per- 
son "  the  words  "  or  as  an  appointed  petty 
officer,  or  both,"  as  above  given. 
'  Exclusiye  jurisdiction  of  secretary.  —  This 


section  seems  to  confer  upon  the  secretary  of 
the  navy  exclusive  jurisdiction  to  determine 
the  facts  and  decide  the  law.  Until  he  has 
decided  the  case  and  given  the  certificate 
there  seems  to  be  no  liability  on  the  part  of 
the  government  which  can  be  enforced  in  the 
Court  of  Claims.  Davidson  v.  U.  &.,  (1886) 
21  Ct.  CL  298. 


Sec.  4757.  [8erving  not  less  than  ten  years,  may  receive  what  aid.]  Every 
disabled  person  who  has  served  in  the  Navy  or  Marine  Corps  as^an  enlisted 
man  or  as  an  appointed  petty  oiEcer,  or  both,  for  a  period  not  less  than  ten 
years,  and  not  been  discharged  for  misconduct,  may  apply  to  the  Secretary  of 
the  Navy  for  aid  from  the  surplus  income  of  the  naval  pension-fund ;  and  the 
Secretary  of  the  Navy  is  authorized  to  convene  a  board  of  not  less  than  three 
naval  officers,  one  of  whom  shall  be  a  surgeon,  to  examine  into  the  condition 
of  the  applicant,  and  to  recommend  a  suitable  amount  for  his  relief,  and  for  a 
specified  time,  and  upon  the  approval  of  such  recommendation  by  the  Secretary 
of  the  Navy,  and  certificate  thereof  to  the  Commissioner  of  Pensions,  the 
amount  shall  be  paid  in  the  same  manner  as  is  provided  in  the  preceding  section 
for  the  payment  to  persons  disabled  by  long  service  in  the  Navy ;  but  no  allow- 
ance so  made  shall  exceed  the  rate  of  a  pension  for  full  disability  corresponding 
to  the  grade  of  the  applicant,  nor,  if  in  addition  to  a  pension,  exceed  one-fourth 
the  rate  of  such  pension,      [i?.  8.] 

Act  of  March  2,  1867,  ch.  174,  14  Stat.  L.  serting  the  words  "or  as  an  appointed  petty 

616.  officer,  or  both,"  after  the  words  *'  as  an  en- 

This  section  was  amended  bv  the  Act  of  listed  man." 
Dec.  23,  1886,  cli.  9,  24  Stat.  L.  353,  by  in- 
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Sec.  4758.  [Secretary  of  Navy  trustee  of  privateer  pension  fund.^  The 
Secretary  of  the  Navy  shall  be  trustee  of  the  privateer  pension-fund.     [iJ.  8.'\ 

Act  of  July  10,  1832,  ch.  194,  4  Stat  L.  572. 

Sec.  4759.  [Privateer  pension  fwfid,  how  derived.     See  Peizi:.] 

Sec.  4760.  [To  he  paid  into  the  treasury,  etc.     See  Prize.] 

Sec.  4761.  [Wounded,  etc.,  privateersmen  to  he  placed  on  pension  list.^ 
The  Secretary  of  the  Interior  is  required  to  place  on  the  pension-list,  under 
the  like  regulations  and  restrictions  as  are  used  in  relation  to  the  Navy  of  the 
United  States,  any  officer,  seaman,  or  marine,  who,  on  board  of  any  private 
armed  vessel  bearing  a  commission  of  letter  of  marque,  shall  have  been  wounded 
or  otherwise  disabled  in  any  engagement  with  the  enemy,  or  in  the  line  of  their 
duty  as  officers,  seamen,  or  marines  of  such  private  armed  vessel;  allowing  to 
the  captain  a  sum  not  exceeding  twenty  dollars  per  month ;  to  lieutenants  and 
sailing-master  a  sum  not  exceeding  twelve  dollars  each  per  month;  to  marine 
officer,  boatswain,  gunner,  carpenter,  master's  mate,  and  prize-masters,  a  sum 
not  exceeding  ten  dollars  each  per  month ;  to  all  other  officers  a  sum  not  exceed- 
ing eight  dollars  each  per  month,  for  the  highest  rate  of  disability,  and  so  in 
proportion ;  and  to  a  seaman,  or  acting  as  a  marine,  the  sum  of  six  dollars  per 
month,  for  the  highest  rate  of  disability,  and  so  in  proportion;  which  several 
pensions  shall  be  paid  from  moneys  appropriated  for  the  payment  of  pensions. 
[R.  8.] 

Act  of  Feb.  13,  1813,  ch.  22,  2  Stat.  L.  799;  Act  of  Aug.  2,  1813,  ch.  58,  3  Stat.  L.  8& 

Sec.  4762.  [Commanding  officers  of  privateers  to  enter  names,  etc.,  in  a 
journal.]  The  commanding  officer  of  every  vessel  having  a  commission,  or 
letters  of  marque  and  reprisal,  shall  enter  in  his  journal  the  name  and  rank 
of  any  officer,  and  the  name  of  any  seaman,  who,  during  his  cruise,  is  wounded 
or  disabled,  describing  the  manner  and  extent,  as  far  as  practicable,  of  such 
wound  or  disability.      [B.  S.] 

Act  of  Feb.  13,  1813,  ch.  22,  2  Stat.  L.  800. 

Sec.  4763.  [Transcript  of  journals  to  he  transmitted  to  Secretary  of  the 
Navy.]  Every  collector  shall  transmit  quarterly  to  the  Secretary  of  the  Navy 
a  transcript  of  such  journals  as  may  have  been  reported  to  him,  so  far  as  it 
gives  a  list  of  the  officers  and  crew,  and  the  description  of  wounds  and  dis- 
abilities, the  better  to  enable  the  Secretary  to  decide  on  claims  for  pensions. 
IB.  S.] 

Act  of  Feb.  13,  1813,  ch.  22,  2  Stat.  L.  800. 

Sec.  4764.  [Pension  agents  to  send  quarterly  voucher  to  each  pensioner, 
etc.]  Within  fifteen  days  immediately  preceding  the  fourth  day  of  March, 
June,  September,  and  December  in  each  year,  tht?  several  agents  for  the  pay- 
ment of  pensions  shall  prepare  a  quarterly  voucher  for  every  person  whose 
pension  is  payable  at  his  agency,  and  transmit  the  same  by  mail,  directed  to 
the  address  of  the  pensioner  named  in  such  voucher,  who,  on  or  after  the  fourth 
day  of  March,  June,  September,  and  December  next  succeeding  the  date  of 
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such  voucher,  may  execute  and  return  the  same  to  the  agency  at  which  it  was 
prepared,  and  at  which  the  pension  of  such  person  is  due  and  payable,     [fi.  /S.] 

Act  of  July  8,  1870,  ch.  l25,  16  Stat.  L.       vouchers.  —  See  Act  of  March  3,  1891,  ch.  548, 
193.  sec.  2,  infra,  p.  684,  which  amends  this  sec- 

Change    of    time    foi    sending    quarterly      tion. 


\^Adrmnistr(Uion  by  U.  S.  ofjficers  of  oaths  in  execution  of  voiLchers.] 
*  *  *  That  hereafter  all  United  States  officers  now  authorized  to  admin- 
ister oaths  are  hereby  required  and  directed  to  administer  any  and  all  oaths 
required  to  be  made  by  pensioners  and  their  witnesses  in  the  execution  of  their 
vouchers  for  their  pensions  free  of  charge.     *     *     *     [£5  Stat.  L.  782.] 


This  is  from  the  Pensions  Appropriation 
Act  of  March  1, 1889,  ch.  332.  The  same  pro- 
vision, without  the  word  "  hereafter,"  was  in 
the  Act  of  June  7,  1888,  ch.  369,  26  Stat.  L. 
174. 

The  section  superseded  the  provisions  of 
the  Act  of  June  20,  1874,  ch.  335,  18  Stat.  L. 
116,  as  follows: 

"  That  the  fees  for  preparing  vouchers  and 
administering  oaths,  which  are  now  by  law 
thirty  cents  in  each  case,  shall  hereafter  be 
twenty-five  cents  for  the  same  and  no  more." 

To    whom    applicable.  —  This    Act,    with 


reference  to  administering  oaths  to  pen- 
sioners free  of  charge,  only  applies  to  the 
officers  authorized  to  administer  oaths  at  the 
time  of  the  passage  of  that  Act.  Pensions  — 
United  States  Commissioners,  (1898)  22 
Op.  Atty.-Gen.  86. 

United  States  commissioners  are  not  re- 
quired to  administer  oaths  to  pensioners  and 
their  witnesses  in  the  execution  of  pension 
vouchers  free  of  charge.  Pensions  —  United 
States  Commissioners,  (1898)  22  (Dp.  Atty.- 
Gen.  86. 


An  act  empowering  fourth-claM  postmasters  to  administer  oaths  to  pensionen. 
[Act  of  Aug.  2Sj  1894,  ch.  819,  28  Stat.  L.  499.1 

\_Administration  by  fourth-class  postmasters  of  oaths  in  execution  of 
vouchers.]  That  hereafter,  in  addition  to  the  officers  now  authorized  to  admin- 
ister oaths  in  such  cases,  fourth-class  postmasters  of  the  United  States  are  hereby 
required,  empowered,  and  authorized  to  administer  any  and  all  oaths  required 
to  be  made  by  pensioners  and  their  witnesses  in  the  execution  of  their  vouchers 
with  like  effect  and  force  as  officers  having  a  seal;  and  such  postmaster  shall 
affix  the  stamp  of  his  office  to  his  signature  to  such  vouchers,  and  he  is  authorized 
to  charge  and  receive  for  each  voucher  not  exceeding  twenty-five  cents,  to  be 
paid  by  the  pensioner.      \_28  Stat,  L.  499.'] 


"  The  following  regulations  under  this  Act 
have  been  issued  by  the  post  office  depart- 
ment, dated  Sept.  26,  1894: 

"  The  following  instructions  relating  to  the 
execution  of  pension  vouchers  have  been  pre- 
pared under  the  direction  of  the  secretary  of 
the  interior: 

"  By  an  Act  of  Congress,  approved  Aug. 
23,  1894,  it  is  provided  that  (act  quoted  as 
above). 

"This  Act  refers  to  fourth-class  post- 
masters only.  Provided  the  lawful  fee  be 
tendered,  a  postmaster  cannot  refuse  to  act, 
pince  the  statute  not  only  authorizes  but  also 
requires  the  administering  of  the  oath.  But 
he  can  authenticate  pension  vouchers  only. 
He  is  not  empowered  to  administer  oaths  re- 
lating to  declarations  or  affidavits  in  claims 
for  pension. 

*•  Any  one  may  be  sworn  by  requiring  him 
or  her  to  hold  up  liia  or  lier  right  hand.  Per- 
sons having  religious  scruples  against  taking 
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an  oath  may  affirm.  No  particular  set  of 
words  need  be  employed  in  administering  the 
oath  or  taking  the  affirmation.  It  will  be 
sufficient,  in  substance,  to  charge  the  person 
swearing  or  affirming:  *  You  do  solemnly 
swear  (or  affirm)  that  the  statements  con- 
tained in  the  vouchers  signed  by  you  are  to 
your  knowledge  true.' 

"  But  neither  the  oath  nor  affirmation  should 
be  administered  or  taken  unless  there  shall 
have  been  strict  compliance  with  the  follow- 
ing regulations  of  the  department  of  the  in- 
terior governing  the  execution  of  pen<%ion 
vouchers. 

"  The  pension  certificate  must  be  exhibited 
to  the  magistrate  at  the  execution  of  each  and 
every  voucher  for  the  payment  of  any  pen- 
sion, and  such  exhibition  of  the  certificate 
shall  be  the  first  evidence  of  the  pensioner's 
identity.  When  the  certificate  is  lost,  or  can- 
not for  any  other  reason  be  exhibited  to  the 
magistrate,  the  voucher  may  only  be  ex- 
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ecuted  upon  the  exhibition  to  the  magistrate 
of  a  permit  duly  issued  by  the  commissioner 
of  pensions,  and,  in  such  event,  the  magis- 
trate must  carefully  erase  from  his  jurat  the 
words  'has  this  day  exhibited  to  me  his  pen- 
sion certificate,'  and  such  permit  must  be  se- 
curely attached  to  the  voucher. 

"When  the  pensioner  writes  his  or  her 
name  to  the  voucher,  the  certificate  of  the 
officer  before  whom  the  voucher  is  executed, 
and  in  whose  presence  it  is  signed,  shall  be  a 
sufficient  attestation,  but  when  the  signature 
of  the  pensioner  to  such  voucher  is  by  mark, 
the  same  shall  be  attested  by  the  signatures 
of  two  witnesses  in  their  own  proper  hand- 
writing; but  in  every  case,  the  signature  of 
the  pensioner  to  each  receipt  attached  to  the 
voucher  must  be  attested  by  at  least  one  wit- 
ness in  his  or  her  proper  handwriting.  It 
shall  be  competent  for  the  officer  before  whom 
the  voucher  is  executed  to  attest  the  signa- 
ture of  the  pensioner  to  the  receipts. 


"These  instructions  shall  apply  to  all 
guardians  or  attorneys  who  are  authorized 
under  existing  laws  to  receive  pensions  as 
such. 

"  In  case  of  widow,  minor  children,  depend- 
ent mother,  father,  or  any  person  who  is  un- 
der guardianship,  the  form  of  deposition  of 
two  witnesses  provided  for  in  the  vouchers 
prescribed  by  the  department  pursuant  to 
sections  4765  and  4767,  Revised  Statutes  U. 
S.,  will  be  required. 

"  When  these  provisions  have  been  read  in 
connection  with  the  pension  voucher,  they 
will  be  easily  understood. 

"  The  stamp  of  office  which  is  required  to 
be  affixed  to  the  postmaster's  signature  is 
simply  an  impression  of  the  post-marking 
stamp. 

'*  Postmasters  who  are  required  to  execute 
the  vouchers  will  act  in  accordance  with  the 
above  instructions."  [Compilera*  note,  2 
8upp.  R,  8.,  p.  264»] 


Sec.  4765.  [Check  to  be  drawn  to  order  of  each  pensioner.']  Upon  the 
receipt  of  such  voucher,  properly  executed,  and  the  identity  of  the  pensioner 
being  established  and  proved  in  the  manner  prescribed  by  the  Secretary  of  the 
Interior,  the  agent  for  the  payment  of  pensions  shall  immediately  draw  his 
check  on  the  proper  assistant  treasurer  or  designated  depositary  of  the  United 
States  for  the  amount  due  such  pensioner,  payable  to  his  order,  and  transmit 
the  same  by  mail,  directed  to  the  address  of  the  pensioner  entitled  thereto ;  but 
any  pensioner  may  be  required,  if  thought  proper  by  the  Commissioner  of  Pen- 
sions, to  appear  personally  and  receive  his  pension.      [iJ.  /S.] 


Act  of  July  8,  1870,  ch.  225,  16  Stat.  L. 
194. 

See  following  section. 

When  ch3ck  is  completed.  — ''  The  inference 
is  strong  that  the  check  issued  and  made  pay- 


able to  the  order  of  the  pensioner  is  not  a 
completed  instrument  until  the  pensioner  has 
indorsed  it."  U.  S.  v.  Albert,  (1891)  46  Fed. 
Rep.  552. 


Sec.  4766.  [Payment  of  pensions  —  to  pensioners  otdy  —  in  case  of  dis- 
abilities  —  when  in  cash  —  in  case  of  desertion  of  family,  or  in  Soldiers'  Home 
—  widow's  right  to  pension  generally.]  Hereafter  no  pension  shall  be  paid  to 
any  person  other  than  the  pensioner  entitled  thereto,  nor  otherwise  than  accord- 
ing to  the  provisions  of  this  title ;  and  no  warrant,  power  of  attorney,  or  other 
paper  executed  or  purporting  to  be  executed  by  any  pensioner  to  any  attorney, 
claim  agent^  broker,  or  other  person  shall  be  recognized  by  any  agent  for  the  . 
payment  of  pensions,  nor  shall  any  pension  be  paid  thereon ;  but  the  payment 
to  persons  laboring  under  legal  disabilities  may  be  made  to  the  guardians  of 
such  persons  in  the  manner  herein  prescribed,  and  pensions  payable  to  persons 
in  foreign  countries  may  be  made  according  to  the  provisions  of  existing  laws : 
Provided,  That  in  case  of  an  insane  invalid  pensioner  having  no  guardian,  but 
having  a  wife  or  children  dependent  upon  him  (the  wife  being  a  woman  of 
good  character),  the  Commissioner  of  pensions  is  hereby  authorized,  in  his  dis- 
cretion, to  cause  the  pension  to  be  paid  to  the  wife,  upon  her  properly-executed 
voucher,  or  in  case  there  is  no  wife,  to  the  guardian  of  the  children,  upon  the 
properly-executed  voucher  of  such  guardian,  and  in  like  manner  to  cause  the 
pension  of  invalid  pensioners  who  are  or  may  hereafter  be  imprisoned  as 
punishment  for  offenses  against  the  laws  to  be  paid  while  so  linprisoned  to 
their  wives  or  the  guardians  of  their  children.  And  pensions  fo  Indian  pen- 
sioners residing  in  the  Indian  Territory  may  be  paid  in  person  by  the  pension 
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agent,  upon  a  suitable  voucher,  at  some  convenient  point  in  said  Territory, 
which,  together  with  the  form  and  manner  of  identification  of  the  pensioners, 
may  be  prescribed  by  the  Secretary  of  the  Interior ;  such  payments  to  be  mad^' 
in  standard  silver,  at  least  once  in  each  current  year.  And  payments  in  person 
shall  be  made  to  the  pensioner,  in  cash,  by  the  pension  agent  whenever  in  the 
discretion  of  the  Commissioner  of  Pensions  such  personal  payment  shall  be  by 
him  deemed  necessary  or  proper  to  secure  to  the  pensioner  his  rights;  and  the 
necessary  and  actual  expenses  of  such  pension  agent  in  ruaking  such  payment^ 
shall  be  paid  by  the  Secretary  of  the  Interior  upon  properly-executed  vouchers, 
out  of  the  contingent  fund  appropriated  for  the  use  of  the  Pension  Office.  The 
Commissioner  of  Pensions  may,  when  in  his  judgment  it  shall  be  deemed  neces- 
sary or  proper,  visit  in  person,  for  the  purpose  of  examination  and  inspection, 
or  may  send  any  one  or  more  of  the  officers  of  his  bureau  for  that  purpose,  any 
of  the  pension  agencies  or  medical  examining  boards  or  surgeons ;  and  the  neces' 
sary  and  actual  expenses  of  such  visits  shall  be  paid  by  the  Secretary  of  the 
Interior,  upon  properly  executed  vouchers,  out  of  the  contingent  fund  of  said 
bureau. 

Provided  further.  That  in  case  a  resident  pensioner  of  the  United  States 
shall  for  a  period  of  over  six  months  desert  his  lawful  wife,  she  being  a  woman 
of  good  moral  character  and  in  necessitous  circumstances,  or,  if  he  have  no 
lawful  wife,  shall  desert  his  legitimate  minor  child  or  children  under  sixteen 
years  of  age,  or  his  permanently  helpless  and  dependent  child,  the  Commis- 
sioner of  Pensions  is  hereby  directed,  upon  being  satisfied  by  competent  evi- 
dence of  such  desertion,  to  cause  one-half  of  the  pension  due  or  to  become  due 
said  pensioner  during  the  continuance  of  such  desertion  to  be  paid  to  the  wife, 
or  in  case  there  is  no  wife,  to  the  legal  guardian  of  the  child  or  children :  Pro- 
vided further.  That  when  a  soldier  or  sailor  enters  into  a  State  home  for  soldiers 
or  sailors  as  an  inmate  thereof,  one-half  of  his  pension  accruing  during  his  resi- 
dence therein  shall  be  paid  to  his  wife,  she  being  a  woman  of  good  moral  char- 
acter and  in  necessitous  circumstances,  or  if  there  be  no  wife,  then  to  his  child 
or  children  under  sixteen  years  of  age,  or  his  permanently  helpless  and 
dependent  child,  if  any,  unless  such  wife  and  children  shall  also  be  inmates 
of  the  same  institution  or  of  some  home  provided  for  the  wives  and  children  of 
soldiers  and  sailors :  Provided  further.  That  if  any  such  pensioner  is  or  shall 
become  an  inmate  of  a  National  Soldiers'  Home  one-half  of  the  pension  drawn 
in  his  behalf  or  to  which  he  may  become  entitled  during  his  residence  therein 
shall  be  paid  by  the  treasurer  of  that  institution  to  such  pensioner's  wife,  she 
being  in  necessitous  circumstances  and  a  woman  of  good  moral  character,  or, 
if  there  be  no  wife,  to  the  legal  guardian  of  the  minor  child  or  children,  or  the 
permanently  dependent  and  helpless  child  or  children  of  such  pensioner,  on 
the  order  of  the  Commissioner  of  Pensions:  Provided  further.  That  hereafter 
no  pension  under  any  law  of  the  United  States  shall  be  granted,  allowed,  or  paid 
to  the  widow  of  a  soldier,  sailor,  officer,  naval  or  military,  marine,  marine 
officer,  or  any  other  male  person  entitled  to  a  pension  under  any  law  of  the 
United  States,  unless  it  shall  be  proved  and  established  that  the  marriage  of 
such  widow  to  the  soldier,  sailor,  officer,  marine,  or  other  person  on  account 
of  whose  service  the  pension  is  asked,  was  duly  and  legally  contracted  and 
entered  into  prior  to  the  passage  of  this  Act,  or  unless  such  wife  shall  have  lived 
and  cohabited  with  sueh  soldier,  sailor,  officer,  marine,  marine  officer,  or  other 
person  continuously  from  the  date  of  the  marriage  to  the  date  of  his  death,  or 
unless  the  marriage  shall  take  place  hereafter  and  prior  to  or  during  the  military 
or  naval  service  of  the  soldier,  sailor,  officer,  marine,  or  other  person  on  account 
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of  whose  service  the  pension  is  asked  or  claimed.     This  proviso  shall  not  apply 
to  or  afiect  the  widow  of  any  soldier,  sailor,  marine,  officer,  or  marine  officer 
,  serving  or  who  has  served  in  the  war  between  the  United  States  and  the  King- 
dom of  Spain. 

In  all  cases  the  questions  of  desertion,  entrance  into  a  home,  necessitous 
circumstances,  and  of  good  moral  chai:acter  shall  be  ascertained  and  determined 
by  the  Comimissioner  of  Pensions  under  such  rules  and  regulations  as  he  shall 
prescribe,  and  the  treasurers  or  governors  of  the  several  soldiers'  and  sailors' 
homes  shall  be  advised  of  such  action  from  time  to  time.      [iiJ.  /S.] 

countries  may  b^  made  according  to  the  pro- 
visions of  existing  laws."  Act  of  July  8, 
1870,  ch.  225,  16  Stat.  L.  194. 

Effect  on  other  statutes.  —  This  section, 
providing  that  pension  money  shall  be  paid 
to  the  pensioner  only,  is  not  in  conflict  with 
the  section  providing  for  the  punishment  of 
any  one  wrongfully  withholding  pension 
money  from  the  pensioner,  as  it  must  be  pre- 
sumed that  it  was  the  intention  that  if  un- 
der any  circumstances  while  a  person  was 
instrumental  in  prosecuting  a  claim  or  pen- 
sion, the  money  of  a  pensioner  that  came  into 
his  hands  and  he  unlawfully  withheld  it,  he 
would  be  subjected  to  punishment.  U.  S.  v, 
Connally,  (1880)  1  Fed.  Rep.  779. 

Right  of  action  on  agent's  bond  for  unlaw- 
ful payment.  —  A  payment  by  an  agent,  in 
viol^ion  of  the  statute,  to  a  person  other 
than  the  pensioner,  does  not  give  to  the  pen- 
sioner a  right  of  action  on  the  agent's  bond, 
nor  against  him  personally,  if  such  payment 
was  authorized  by  the  pensioner,  though  it 
is  otherwise  if  such  payment  was  unauthor- 
ized. Hughes  17.  Cotton,  (1878)  13  Bush  (Ry.) 
506. 


This  section  was  amended  to  read  as  above 
by  the  Acts  of  Aug.  8,  1882,  ch.  469,  22  Stat. 
L.  373,  and  March  3,  1899,  ch.  460,  30  Slat. 
L.  1379.  The  amendment  of  Aug.  8,  1882, 
Bubetituted  for  the  section  as  originally  en- 
acted the  provisions  of  the  first  paragraph 
above  set-out.  The  amendment  of  March  3, 
1899,  added  the  additional  provisions  begin- 
ning with  the  words  "  Provided  further,  that 
in  case  a  resident  pensioner,"  eta,  and  run- 
ning to  the  close  of  the  section  as  above 
given. 
The  section  was  originally  as  follows: 
"  Sec.  4766.  Hereafter  no  pension  shall 
be  paid  to  any  person  other  than  the  pen- 
sioner entitled  thereto,  nor  otherwise  than 
according  to  the  provisions  of  this  Title,  and 
no  warrant,  power  of  attorney,  or  other  paper 
executed  or  purporting  to  be  executed  by  any 
pensioner  to  any  attorney,  claim-agent, 
broker,  or  other  person,  shall  be  recognized 
by  any  agent  for  the  payment  of  pensions, 
nor  shall  any  pension  be  paid  thereon.  But 
payment  to  persons  laboring  under  legal  dis- 
abilities may  be  made  to  the  guardians  of 
such  persons  in  the  manner  herein  prescribed; 
and  pensions  payable  to  persons  in  foreign 


[Pensions  not  to  be  paid  nonresidents  on  powers  of  attorney.']  *  *  * 
That  hereafter  no  pensions  shall  be  paid  upon  power  of  attorney  from  pen- 
sioners residing  in  foreign  countries.     *     *     *     \^S0  Stat.  L.  276.'] 


This  is  from  the  Pensions  Appropriation 
Act  of  March  14,  1898,  ch.  60. 

"This  Act  in  effect  repeals  the  provision 
of  R.  S.  sec.  4766,  as  amended  by  1882,  Aug. 
8,  ch.  469,  *  and  pensions  payable  to  persons 


in  foreign  countries  may  be  made  according  to 
the  provisions  of  existing  laws,*  and  brings 
such  payments  within  the  general  provisions 
of  that  section  and  of  R  S.  sees.  4764-4765." 
[Compiler's  note  2  8upp.  R.  8.,  p.  73^.] 


Sec.  4767.  \_BlanJcs  for  vouchers;  notice.]  The  Secretary  of  the  Interior 
shall  cause  suitable  blanks  for  the  vouchers  mentioned  in  section  forty-seven 
hundred  and  sixty-four  to  be  printed  and  distributed  to  the  agents  for  the  pay- 
ment of  pensions,  upon  which  he  shall  cause  a  note  to  be  printed  informing 
pensioners  of  the  fact  that  hereafter  no  pension  will  be  paid,  except  upon  the 
vouchers  issued  as  herein  directed.      \R.  8.] 

Act  of  July  8,  1870,  ch.  225,  16  Stat.  L.  194. 

Sec.  4768.  [Certificate  of  pension  and  fee  of  attorney.]  The  Commis- 
sioner of  Pensions  shall  forward  the  certificate  of  pension,  granted  in  any  case, 
to  the  agent  for  paying  pensions  where  such  certificate  is  made  payable,  and 
at  the  same  time  forward  therewith  one  of  the  articles  of  agreement  filed  in  the 
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case  and  approved  by  the  Commissioner,  setting  forth  the  fee  agreed  upon 
between  the  claimant  and  the  attorney  or  agent,  and  where  no  agreement  is 
on  file,  QS  hereinbefore  provided,  he  shall  direct  that  a  fee  of  ten  dollars  only 
be  paid  the  agent  or  attorney,      [fi.  iS.] 


Act  of  July  8,  1870,  ch.  225,  16  Stat.  L. 
195. 

This  section  was  amended  by  the  Act  of 
Feb.  27,  1877,  ch.  69,  19  Stat.  L.  252,  by  strik- 
ing out  after  the  words  "shall  forward  the 
certificate  of  "  the  word  "  pensions,"  and  in- 


serting in  lieu  thereof  the  word  "pension," 
as  above  given. 

For  cases  on  the  subject  of  agreements  and 
fees  of  attorneys,  see  notes  under  R.  S.  sees. 
4785-4786^  infra,  p.  687  et  seq. 


See.  4769-  [Peiision  a-gent  to  deduct  attorney's  fees.']  It  shall  be  the  duty 
of  the  agent  paying  such  pension  to  deduct  from  the  amount  due  the  pensioner 
the  amount  of  fee  so  agreed  upon  or  directed  by  the  Commissioner  to  be  paid 
where  no  agreement  is  filed  and  approved,  and  to  forward  or  cause  to  be  for- 
warded to  the  agent  or  attorney  of  record  named  in  such  agreement^  or,  in  case 
there  is  no  agreement,  to  the  agent  prosecuting  the  case,  the  amount  of  the 
proper  fee,  deducting  therefrom  the  sum  of  thirty  cents  in  payment  of  his 
services  in  forwarding  the  same.     [i2.  8.] 

Act  of  July  8,  1870,  ch.  225,  16  Stat.  L. 
193. 

Act  repealed  as  to  pension  agents'  fees. — 
"  The  provisions  of  the  Revised  Statutes  giv- 
ing the  thirty  cents  in  payment  for  services 
named  were  expressly  repealed  by  the  Act  of 
[June  14]  1878  [set  out  in  the  notes  following 
R.  b.  sec.  4782,  infra,  p.  685].  They  could 
not  be  revived  by  the  implied  repeal  of  this 
latter  Act  (R,  S.  sec.  12),  nor  can  it  be  rea- 


sonably said  that  there  was  intended  to  be 
an  express  recognition  of  the  right  to  this 
allowance  or  payment,  because,  as  claimed 
in  the  two  Acts  subsequent  to  the  repealing 
act,  section  4769  is  referred  to  in  express 
words;  else  there  is  no  force  in  the  words 
*  in  lieu  of  the  percentage,  fees,  pay,  and 
allowances  now  allowed  by  law.'"  Fees  of 
Pension  Agents,  (1885)  18  Op.  Atty.-Gen. 
251. 


Sees.  4770-4773.  [Repealed.'] 

These  sections  were  as  follows: 

"Sec.  4770.  [Duplicate  for  lost  checks, 
how  issued.]  In  place  of  original  checks  is- 
sued for  pensions,  when  lost,  stolen,  or  de- 
stroyed, disbursing  officers  and  agents  of  the 
United  States  are  authorized,  after  the  ex- 
piration of  six  months  fronx  the  date  of  such 
checks,  to  issue  duplicate  checks,  and  the 
Treasurer,  assistant  treasurers,  and  desig- 
nated depositaries  of  the  United  States  are 
directed  to  pay  such  checks,  drawn  in  pursu- 
ance of  law  by  such  officers  or  agents,  upon 
notice  and  proof  of  the  loss  of  the  original 
checks,  under  such  regulations  in  regard  to 
their  issue  and  payment,  and  upon  the  exe- 
cution of  such  bonds,  with  sureties,  to  in- 
demnify the  United  States,  as  the  Secretary 
of  the  Treasurj'  may  prescribe.  But  this  sec- 
tion shall  not  apply  to  any  check  exceeding 
in  amount  the  sum  of  five  hundred  dollars." 
Act  of  April  19,  1871,  ch.  16,  17  Stat.  L.  4. 

This  section  was  directly  repealed  by  Act 
of  Feb.  27,  1877,  ch.  69,  19  Stat  L.  252,  which 
provided  that  *'  Section  forty-seven  hundred 
and  seventy  is  struck  out." 

"  Sec.  4771.  [Biennial  examinations,  etc.] 
In  all  cases  of  application  for  the  payment  of 
pensions  to  invalid  pensioners  to  the  fourth 
day  of  September  of  an  odd  year,  the  certifi- 
cate of  an  examining  surgeon  duly  appointed 
by  the  Commissioner  of  Pensions,  or  of  a 
surgeon  of  the  Army  or  Navy,  stating  the 
continuance  of  the  disability  for  which  the 


6 


pension  was  originally  granted,  describing  it, 
and  the  degree  of  such  disability  at  the  time 
of  making  the  certificate,  shall  be  reauired  to 
accompany  the  vouchers,  and  a  duplicate 
thereof  shall  be  filed  in  the  office  of  the  Com- 
missioner of  Pensions;  and  if  in  a  case  of  con- 
tinued disability  it  shall  be  stated  at  a  degree 
below  that  for  which  the  pension  was  orig- 
inally granted,  or  was  last  paid,  the  pensioner 
shall  only  be  paid  for  the  quarter  then  due 
at  the  rate  stated  in  the  certificate.  But 
where  the  pension  was  originally  granted  for 
a  disability  in  consequence  of  the  loss  of  a 
limb,  or  other  essential  portion  of  the  body, 
or  for  other  cause  which  cannot,  either  in 
whole  or  in  part,  be  removed,  or  when  a  dis* 
ability  is  certified,  by  competent  examining 
surgeons,  to  the  satisfaction  of  the  Commis- 
sioner of  Pensions,  to  have  become  permanent 
in  a  degree  equal  to  the  whole  rate  of  pen- 
sion, the  above  certificate  shall  not  be  neces- 
sary to  entitle  the  pensioner  to  payment." 
Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.  576. 

"  Sec.  4772.  [More  frequent  examination.] 
Nothing  in  the  preceding  section  shall  be  con- 
strued to  prevent  the  Commissioner  of  Pen- 
sions from  requiring  a  more  frequent  exami- 
nation, if,  in  his  judgment,  it  is  necessary." 
Act  of  March  3,  1873,  ch.  234,  17  SUt.  L.  576. 

'*Sec.  4773.  [Biennial  examinations  by  un- 
appointed  civil  surgeons,  etc.]  The  biennial 
certificate  to  two  unappointed  civil  surgeons 
shall  not  be  accepted  in  any  case,  except  upon 
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satisfactory  evidence  that  an  examination  by  Sections  4771'-4773,   which  read  as  above 

a  commissioned  or  duly  appointed  surgeon  is  given,  were  directly  repealed  by  the  provi- 

impracticable."    Act  of  July  4,  1864,  ch.  247,  sions  of  the  following  text. 
13  Stat.  L.  387. 


Sec.  3.  [  Special  examinations  of  pensioners  —  increase  or  reduction  of 
pensions  —  fractional  currency  reserve  in  payment  of  pensions.^  That  sections 
forty-seven  hundred  and  seventy-one,  forty-seven  hundred  and  seventy-two,  and 
forty-seven  hundred  and  seventy-three  of  the  Revised  Statutes  of  the  United 
States,  providing  for  biennial  examinations  of  pensioners,  are  hereby  repealed: 
Provided,  That  the  Commissioner  of  Pensions  shall  have  the  same  power  as 
heretofore  to  order  special  examinations,  whenever,  in  his  judgment,  the  same 
may  be  necessary,  and  to  increase  or  reduce  the  pension  according  to  right  and 
justice;  but  in  no  case  shall  a  pension  be  withdrawn  or  reduced  except  upon 
notice  to  the  pensioner  and  a  hearing  upon  sworn  testimony,  except  as  to  the 
certificate  of  the  examining  surgeon.  In  order  to  provide  for  the  speedy  pay- 
ment of  arrearages  of  pensions,  the  Secretary  of  the  Treasury  is  hereby  au- 
thorized and  directed  to  issue  immediately  in  payment  thereof,  as  they  may 
be  adjusted,  the  legal-tender  currency,  now  in  the  United  States  Treasury,  held 
as  a  special  fund  for  the  redemption  of  fractional  currency  under  section  one 
of  joint  resolution  number  seventeen  of  the  Congress  of  the  United  States, 
approved  July  twenty-second,  eighteen  hundred  and  seventy-six.  And  frac- 
tional currency  presented  for  redemption  shall  be  redeemed  in  any  moneys  in 
the  Treasury  not  otherwise  appropriated.      [21  Stat.  L.  50.] 

This   is   from  the   Legislative,   Executive,  Resolution  No.   17,  of  July  22,   1876,  see 

and  Judicial  Appropriation^  Act  of  June  21,      Coinage,  Mints,  and  Assay  Offices,  vol.  2, 
1879,  ch.  34.  p.  124. 


[Pension,  a  vested  right  —  cannot  be  suspended  or  withheld  without  hear- 
ing  on  notice.]  *  ♦  *  That  any  pension  heretofore  or  that  may  hereafter 
be  granted  to  any  applicant  therefor  under  any  law  of  the  United  States 
authorizing  the  granting  and  payment  of  pensions,  on  application  made  and 
adjudicated  upon,  shall  be  deemed  and  held  by  all  officers  of  the  United  States 
to  be  a  vested  right  in  the  grantee  to  that  extent  that  payment  thereof  shall 
not  be  withheld  or  suspended  until,  after  due  notice  to  the  grantee  of  not  less 
than  than  [sic]  thirty  days,  the  Commissioner  of  Pensions,  after  hearing  all  the 
evidence,  shall  decide  to  annul,  vacate,  modify,  or  set  aside  the  decision  upon 
which  such  pension  was  granted.  Such  notice  to  grantee  must  contain  a  full 
and  true  statement  of  any  charges  or  allegations  upon  which  such  decision  grant- 
ing such  pension  shall  be  sought  to  be  in  any  manner  disturbed  or  modified. 
*     ^     *     [28  Stat.  L.  18.] 

This  is  from  the  deficiency  appropriation  lent  pensions,  nor  does  it  give  the  pensioner 

Act  of  Dec.  21,  1893,  ch.  3.  such  a  fixed  and  specific  vested  right  that 

To  what  officers  applicable  —  cancellation  all  proceedings  against  him,  in  reference 
of  fraudulent  pensions.  —  Notwithstanding  thereto,  wheti^er  criminal  or  civil  in  the 
the  crude  phraseology  of  this  statute,  by  United  States  courts,  are  barred  until  ac- 
which  its  mere  letter  carries  it  beyond  any  tion  has  been  taken  by  the  commissioner 
reasonable  purpose,  it  has  its  place  in  the  of  pensions  as  provided  therein.  Pooler  v. 
general  legislation  about  pensions  and  is  U.  S.,  (C.  C.  A.  1904)  127  Fed.  Rep.  617. 
fully  satisfied,  by  holding  that  it  applies  The  statute  refers  to  the  actual  deten- 
only  to  executive  officers,  including  especially  tion  of  the  money,  not  to  the  issuance  of 
the  commissioner  of  pensions.  'It  does  not  an  order  directing  that  the  money  be  de- 
bar the  United  States  from  canceling  fraudu-  tained.     "  It    applies,   therefore,   to   pension 
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moneys,  the  withholding  of  which  has  al- 
ready been  ordered."  Suspension  of  Pen- 
sions,  (1894)    20  Op.  Atty.-Gen.  735. 

Continuing  act.  —  The  withholding  or  sus- 
pension of  a  pension  is  a  continuing  act. 
Suspension  of  Pensions,  (1894)  20  Op.  Atty.- 
Gen.  735. 

Right  to  suspend  pajrment  pending  notice. 
—  This  Act  applies  to  every  certificate  that 
has  been  '^graiited  by  the  pension  office, 
whether  the  evidence  upon  wnich  the  office 
acted  was  complete  or  incomplete,  honest, 
fraudulent,  or  forged.  Such  certificate  may 
still,  of  course,  be  canceled  upon  charges 
made,  but  until  the  thirty  days*  notice  is 
given,  the  evidence  received,  and  a  decision 
reached,  the  money  must  continue  to  be 
paid,  even  though  the  crime  has  been  con- 
fessed and  the  criminal  may  be  already  serv- 
ing his  terra  of  sentence.  In  fact  the  statute 
practically  abolishes  the  right  to  suspend 
payments  pendente  lite,**  Suspension  of  Pen- 
sions,  (1894)   20  Op.  Atty.-Gen.  735. 

Suspension  without  notice  prior  to  Act. — 
Where,  prior  to  the  passage  of  this  Act, 
the  commissioner,  upon  reliable  information 
that  a  pension  was  obtained  by  fraud  or 
forgery,  had  ordered  the  suspension  of  the 
payment  of  the  pension,  and  was  proceeding 
in  the  investigation  of  the  case,  but  without 
having  given  such  notice  as  was  contem- 
plated in  the  said  proviso  of  said  Act,  he 
must  on  the  passage  of  said  Act  revoke  such 


prior  order  of  suspension  and  allow  pay- 
ment of  .such  pension  to  be  resumed  until  he 
shall  have  given  such  notice  and  have 
definitely  acted  in  the  case  after  the  lapse 
-  of  time,  not  less  than  thirty  days  named  in 
such  notice.  Suspension  of  Pensions,  (1894) 
20  Op.  Atty.-Gen.  735. 

Reopening  decision  of  commissioner. — 
*'The  decision  of  the  commissioner  of  pen; 
sions  *  *  *  is  not  necessarily  a  final 
and  irrevocable  decision.  It  may  occasion- 
ally happen  that,  while  at  the  expiration  of 
the  thirty  days  the  evidence  before  him 
seems  clearly  to  require  a  revocation  of  the 
pension,  the  pensioner  is  still  promising  to 
procure  further  testimony  in  support  of  his 
claim  and  begging  for  delay."  The  commis- 
sioner is  not  "  put  in  a  dilemma  requiring 
him  either  to  continue  paying  money  on  an 
apparently  fraudulent  claim,  or,  on  the  other 
hand,  to  foreclose  forever  all  rights  of  the 
pensioner.  On  production  of  further  evidence 
he  would  have  jurisdiction  to  reopen  the  case. 
His  proper  course,  therefore,  would  be  to  make 
a  decision  at  the  close  of  the  thirty  days, 
on  the  evidence  before  him,  and  if  further 
testimony  thereafter  produced  should  alter 
the  case,  to  reopen  his  decision  and  rein- 
state the  pension,  allowing  to  the  pensioner 
as  arrears  any  instalments  which  may  mean- 
while have  accrued."  Suspension  of  Pen- 
sions,  (1894)   20  Op.  Atty.-Gen.  735. 


Sec.  4774.  [Boards  of  exammi/ng  surgeons.]  The  Commissioner  of' Pen- 
sions is  authorized  to  organize,  at  his  discretion,  boards  of  examining  surgeons, 
not  to  exceed  three  members,  and  each  member  of  a  board  thus  organized  who  is 
actually  present  and  makes,  in  connection  with  other  members  or  member,  an 
ordered  or  periodical  examination,  shall  be  entitled  to  the  fee  of  one  dollar,  on 
the  receipt  of  a  proper  certificate  of  such  examination  by  the  Commissioner  of 
Pensions.      [R.  /S.] 


Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
576. 

New  and  fiiUer  provisions  concerning  ez- 
amining  surgeons,  etc.,  are  contained  in  sec. 


4  of  the  Act  of  July  25,  1882,  ch.  349,  given 
below,  which  apparently  supersedes  the 
above  section. 


Sec.  4.  \_Exaimmng  surgeons  —  hoards  of  surgeons  —  reviewing  hoards  — 
examinations  —  fees.]  That  the  Commissioner  of  Pensions  is  hereby  authorized 
to  appoint  surgeons  who,  under  his  control  and  direction  shall  make  such 
examination  of  pensioners  and  claimants  for  pension  or  increased  pension  as 
he  shall  require ;  and  he  shall  organize  boards  of  surgeons,  to  consist  of  three 
members  each,  at  such  points  in  each  State  as  he  shall  deem  necessary,  and  all 
examinations,  so  far  as  practicable,  shall  be  made  by  the  boards,  and  no  exam- 
ination shall  be  made  by  one  surgeon  excepting  under  such  circumstances  as 
make  it  impracticable  for  a  claimant  to  present  himself  before  a  board :  Pro- 
vided, That  the  Commissioner  may,  when  in  his  opinion  the  exigencies  of  the 
service  require  it,  organize  a  board  of  three  surgeons  who,  under  his  direction, 
shall  review  the  work  of  any  regularly-appointed  board  or  surgeon :  Provided 
further.  That  all  examinations  shall  be  thorough  and  searching,  and  the  certifi- 
cate contain  a  full  description  of  the  physical  condition  of  the  claimant  at  the 
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time^  which  shall  include  all  the  physical  and  rational  signs  and  a  statement  of 
all  structural  changes.  The  fee  for  each  examination^  and  satisfactory  certifi- 
cate thereof,  shall  be  two  dollars  to  each  member  when  made  by  a  board,  and 
two  dollars  when  made  by  one  surgeon :  Provided,  That  when  a  claimant  is  so 
disabled  as  not  to  be  able  to  present  himself  to  a  board  of  surgeons  for  exam- 
ination, the  Commissioner  may  order  a  surgeon  to  make  the  examination  at  tlie 
claimant's  residence ;  and  tlie  fee  for  such  examination  shall  be  two  dollars  in 
addition  to  the  payment  of  the  actual  traveling  expenses  of  the  surgeon :  Pro- 
vided further.  That  no  fee  shall  be  allowed  or  paid  to  any  member  of  such  board 
of  examining  surgeons  who  doed  not  actually  participate  in  such  examination 
and  sign  the  certificate  thereof.  The  Commissioner  may,  when  in  his  judg- 
ment the  degree  of  disability  cannot  be  determined  truthfully  or  satisfactorily 
excepting  by  expert  examination,  employ  an  expert,  not  a  regularly  appointed 
surgeon,  to  make  the  examination ;  and  the  fee  for  such  examination  shall  be 
five  dollars:  Provided,  That  the  fee  for  an  expert  examination  shall  not  be 
paid  to  any  regularly-appointed  examining  surgeon.  The  fee  for  the  exam- 
ination of  claimants  who  reside  out  of  the  United  States  shall  not  exceed  ten 
dollars,  which  shall  be  paid,  upon  the  presentation  of  satisfactory  vouchers,  out 
of  the  appropriation  for  the  payment  of  the  examining  surgeons,  and  through 
the  United  States  consulate  nearest  to  the  claimant's  place  of  residence.  \22 
Stat.  L.  175.] 


This  is  from  the  Pensions  Appropriation 
Act  of  July  25,  1882,  ch.  349. 

Nature  of  office.  —  "  An  examining  surgeon 
is  not  an  officer  of  the  United  States;  but 
•  *  *  he  is  a  person  acting  for  or  on  behalf 
of  the  United  States  in  an  official  capacity, 
under  and  by  virtue  of  the  authority  of  an 
office  of  the  government,  to  wit,  the  depart- 
ment of  pensions."  U.  S.  v.  Van  Leuven, 
(1894)   62  Fed.  Rep.  62. 

In  U.  S.  V.  Germaine,  (1878)  99  U.  S.  608, 
it  was  held  that  an  examining  surgeon  ap- 
pointed by  the  commissioner  of  pensions  was 
not  an  officer  of  the .  United  States  within 
l^e  meaning  of  section  12  of  the  Act  of  1825 
(4  Stat.  L.  118),  which  declared  that  "every 
officer  of  the  United  States  who  is  guilty  of 
extortion  under  color  of  his  office  shall  be 
punished,"  etc. 

Nature  of  authority  of  surgeons.  —  "The 
commissioner  of  pensions  is  an  officer  of  the 
government  in  charge  of  the  office  of  the 
government  which  deals  with  pension  mat- 
ters; "  the  commissioner  has  the  authority  to 
"  appoint  examining  surgeons  and  to  organize 
examining  boaVds  of  surgeons.  Therefore, 
the  persons  thus  appointed  act  under  or  by 
virtue  of  the  authority  lawfully  exercised  by 
the  pension  office  through  its  head,  the  com- 
missioner, the  same  being  an  office  of  the 
government.  The  authority  under  which 
they  act  is  derived  from  the  office  of  pen- 
sions, and  their  action  is  official  in  that  they 
act  on  behalf  of  an  office  of  the  government; 
and  they  act  in  an  official  capacity,  because 
tbey  are  representatives  of  the  pension  office 


and  their  services  are  in  aid  of  the  official 
duties  committed  to  that  office."  U.  S.  v. 
Van  Leuven,   (1894)   62  Fed.  Rep.  62. 

Duties  and  powers  of  board.  —  "  The  board 
ol  surgeons  cannot  decide  the  question  of  the 
granting  or  increasing  of  a  pension,  nor  do 
they  finally  decide  the  rating  of  the  appli- 
cant; but  they  are  required  to  thoroughly 
examine  the  claimant  and  to  give  a  certifi- 
cate containing  a  full  description  of  the 
physical  condition  of  the  claimant  and  of 
all  structural  changes.  This  requires  of  the 
board  a  proper  consideration  of  the  symp- 
toms or  evidences  of  disease  or  disability, 
and  the  result  thereof  is  a  decision  of  the 
board  upon  the  question  of  the  claimant's 
physical  condition.  The  certificate  which 
the  board  is  re<}uired  to  make  out,  in  efi'ect, 
is  both  a  decision  of  the  board  and  action 
by  the  board,  and  the  members  thereof,  upon 
a  (j^uestion  or  matter  submitted  to  them  for 
their  official  action  and  decision,  within  the 
meaning  of  section  5501."  U.  S.  v.  Van 
Leuven,   (1894)    62  Fed.  Rep.  62. 

Indictment  of  surgeons  for  bribery. — 
Members  of  boards  of  surgeons,  appointed 
by  the  commissioner  of  pensions,  under 
the  provisions  of  this  Act,  come  within 
the  provisions  of  the  R.  S.  sec.  5501,  relat- 
ing to  bribery,  and  an  indictment  cannot  bo 
held  bad  on  the  theory  that  such  boards,  and 
the  members  thereof,  are  not  acting  in  an 
"  official  capacity,"  as  defined  in  that  sec- 
tion. U.  S.  V,  Van  Leuven,  (1894)  62  Fed. 
Rep.  62. 


[Examining  surgeons^  fees  and  reports.']  *  *  *  For  fees  and  expenses 
of  examining  surgeons,  pensions,  *  *  *  dollars.  And  each  member  of 
each  examining  board  shall,  as  now  authorized  by  law,  receive  the  sum  of  two 
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dollars  for  the  examination  of  each  applicant  whenever  five  or  a  less  number 
shall  be  examined  on  any  one  day,  and  one  dollar  for  the  examination  of  each 
additional  applicant  on  such  day :  Provided,  That  if  twenty  or  more  applicants 
appear  on  one  day,  no  fewer  than  twenty  shall,  if  practicable,  be  examined  on 
said  day,  and  that  if  fewer  examinations  be  then  made,  twenty  or  more  having 
appeared,  then  there  shall  be  paid  for  the  first  examinations  made  on  the  next 
examination  day  the  fee  of  one  dollar  only  until  twenty  examinations  shall  have 
been  made :  Provided  further ,  That  no  fee  shall  be  paid  to  any  member  of  an 
examining  board  unless  personally  present  and  assisting  in  the  examination  of 
applicant :  Aiid  provided  further.  That  the  report  of  such  examining  surgeons 
shall  specifically  state  the  rating  which  in  their  judgment  the  applicant  is 
entitled  to,  and  the  report  of  such  examining  surgeons  shall  specifically  «nnd 
accurately  set  forth  the  physical  condition  of  the  applicant,  each  and  every 
existing  disability  being  fully  and  carefully  described.  *  *  *  [S2  Stat,  L. 
761.] 

This  is  from  the  Pensions  Appropriation  1892,  ch.  161,  27  Stat.  L.  119,  and  has  con- 
Act  of  Dec.  23,  1902,  ch.  13.  This  whole  tinned  to  the  present  time.  The  provision 
paragraph  down  to  the  words  "Provided  that  the  report  shall  state  the  rating  which 
further,**  has  appeared  annually  in  every  .  the  applicant  is  entitled  to  first  appeared  in 
appropriation  Act  since  March  3,  1885,  ch.  the  Act  of  March  2,  1895,  ch.  161,  28  SUt 
340,  23  Stat.  L.  362,  except  that  in  March  L.  703,  and  has  continued  to  the  present 
1,  1889,  ch.  332,  25  Stat.  L.  782,  the  word  time.  The  concluding  provision  first  ap- 
"  hereafter  "  is  inserted  in  place  of  the  words  peared  in  the  Act  of  April  4,  1900,  ch.  168, 
''as  now  authorized  by  law,"  as  above  given.  31  Stat.  L.  60,  and  has  continued  to  the 
The  proviso  ending  with  th^  word  "appli-  present  time, 
cant''  first  appeared  in  the  Act  of  July  13, 


[Inspection  of  examining  surgeons'  report,']  *  *  *  Provided,  That 
the  report  of  such  examining  surgeons  when  filed  in  the  Pension  Office  shall  be 
open  to  the  examination  and  inspection  of  the  claimant  or  his  attorney,  under 
such  reasonable  rules  and  regulations  as  the  Secretary  of  the  Interior  may 
provide.     *     *     *     [28  Stat  L,  US,] 

This  is  from  the  Pensions  Appropriation       with  those  in  the  preceding  text,  excepting 
Act   of   July    18,    1894,    ch.    141,   being   the       the  last  proviso  thereof, 
closing    paragraph    of    provisions    identical 

Sec.  4775.  [Special  examination,]  Examining  su[r]geons  duly  appointed 
by  the  Commissioner  of  Pensions,  and  such  other  qualified  surgeons  as  may 
be  employed  in  the  Pension-Office,  may  be  required  by  him,  from  time  to  time, 
as  he  deems  for  the  interests  of  the  Government,  to  make  special  examinations 
of  pensioners,  or  applicants  for  pension,  and  such  examinations  shall  have  pre- 
cedence over  previous  examinations,  whether  special  or  biennial;  but  when 
injustice  is  alleged  to  have  been  clone  by  pn  examination  so  ordered,  the  Com- 
mibsioncr  of  Pensions  may,  at  his  discretion,  select  a  board  of  three  duly 
appointed  examining  surgeons,  who  shall  meet  at  a  place  to  be  designated  by 
him,  and  shall  review  such  cases  as  may  be  ordered  before  them  on  appeal  from 
any  special  examination,  and  the  decision  of  such  board  shall  be  final  on  the 
quiBstion  so  submitted  thereto,  provided  the  Commissioner  approve  the  same. 
The  compensation  of  each  of  such  surgeons  shall  be  thre**  dollars,  and  shall  be 
paid  out  of  any  appropriations  made  for  the  payment  of  pensions,  in  the  same 
manner  as  the  ordinary  fees  of  appointed  surgeons  are  or  may  be  authorized  to 
be  paid.      [7?.  S,] 

Act  of  March  3,  1873,  ch.  234,  17  Stat.  L.       pensions.  —  The  authority  conferred  on  the 

576.  comniiflsioner  of  pensions  by  the  first  clause 

Reason  for  authority  of  commissioner  of       of  this  section,  was  evidently  given  for  the 

680  Volume  V. 


Pitt  of  Dm.  28,  1908. 


PENSIONS. 


B.  8.  MC.  4777. 


purpose  of  guarding  against  a  fraud  or  mis- 
take in  the  examinations  of  pensions.  Gra- 
ham V.  U.  S.,   (1894)   29  Ct.  CI.  404. 

What  surgeons  may  be  appointed.  —  This 
clearly  means  that  the  board  selected  shall 


be  from  the  duly  appointed  examining  sur- 
geons outside  of  the  pension  office,  and  not 
from  the  qualified  surgeons  who  may  be  em- 
ployed in  the  pension  office.  Graham  v. 
U.  S.,   (1894)   29  Ct.  CI.  404. 


{^Inspection  of  reports  of  special  examiners.^  *  *  *  ^j^g  reports  of 
the  special  examiners  of  the  Bureau  of  Pensions  shall  be  open  to  inspection 
and  copy  by  the  applicant  or  his  attorney,  under  such  rules  and  regulations  as 
the  Secretary  of  the  Interior  may  prescribe.     *     *     *     [S2  Stat.  L.  761.1 

This  is  from  the  Pensions  Appropriation 
Act  of  Dec.  23,  1902,  ch.  13,  following  im- 
mediately after  the  provisions  of  the  same 
Act  as  to  reports  of  examining  surgeons,  set 
forth,  supra,  p.  679.  This  provision  first  ap- 
peared in  the  Act  of  April  4,  1900,  ch.  158, 


31  Stat.  L.  60.  It  has  been  repeated  in  the 
Acts  of  Feb.  12,  1901,  ch.  363,  31  Stat.  L. 
787;  March  3,  1901,  ch.  831,  31  Stat.  L. 
1041,  and  March  10,  1902,  ch.  147,  32  Stat. 
L.  02. 


Sec.  4776.  [Medical  referee  and  examining  surgeons.]  The  Secretary  of 
the  Interior  is  authorized  to  appoint  a  duly  qualified  surgeon  as  medical  referee 
who,  under  the  control  and  direction  of  the  Commissioner  of  Pensions,  shall 
have  charge  of  the  examination  and  revision  of  the  reports  of  examining  sur- 
geons, and  such  other  duties  touching  medical  and  surgical  questions  in  the 
Pension-Office,  as  the  interests  of  the  service  may  demand ;  and  his  salary  shall 
be  two  thousand  five  hu'ndred  dollars  per  annum.  And  the  Secretary  of  the 
Interior  is  further  authorized  to  appoint  such  qualified  surgeons  (not  exceeding 
four)  as  the  exigencies  of  the  service  may  require,  who  may  perform  the  duties 
of  examining  surgeons  when  so  required,  and  who  shall  be  borne  upon  the  rolls 
as  clerks  of  the  fourth  class ;  but  such  appointments  shall  not  increase  the  cleri- 
cal force  of  said  Bureau.      [R.  S.], 

rendered  by  them  within  the  line  of  their 
official  duties.  It  is  nowhere  expressly  pro- 
vided by  law,  that  the  assistant  medical 
referee  shall  receive  any  compensation  ad* 
ditional  to  his  regular  salary  for  services 
rendered  by  him  on  an  examining  board  of 
surgeons,  and  without  such  express  provision 
of  law,  no  compensation  can  be  allowed. 
Graham  v.  U.  S.,  (1894)   29  Ct.  CI.  404. 

Compatibility  of  duties  of  assistant  medi- 
cal referee  and  of  examining  surgeon.  —  The 
duties  of  an  assistant  medical  referee  in  the 
pension  bureau  are  not  compatible  with 
those  of  an  examining  surgeon,  and  payment 
for  both  services  is  prohibited  by  R.  S. 
1763-1765,  nor  are  the  two  positions  distinct 
offices.  Graham  v.  U.  S.,  (1894)  29  Ct.  CI. 
404. 


Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
677. 

The  appropriation  acts  provide  for  "  medi- 
cal referee,  three  thousand  dollars;  assistant 
medical  referee,  two  thousand  two  hundred 
and  fifty  dollars."  See  Act  of  April  28, 
1902,  ch.  594,  32  Stat.  L.   159. 

Board  of  pension  app:als.  —  The  appropri- 
ation acts  also  since  Act  of  July  11,  1888, 
ch.  615,  25  Stat.  L.  284,  have  provided  for 
a  board  of  pension  appeals.  See  the  Act 
of  April  28,  1902,  ch.  594,  32  Stat.  L.  156, 
for  present  provisions. 

Extra  compensation.  —  It  certainly  was 
never  intended  by  Congress  in  this  section 
or  in  R.  S.  sec.  4775,  that  the  medical  referee 
or  his  assistant,  whose  salaries  are  fixed 
by  law,  should  be  entitled  to  receive  any  ad- 
ditional pay  or  extra  allowance  for  services 


Sec.  4777.  [Appointment  of  civil  examining  surgeons.]  The  Commis- 
sioner of  Pensions  is  empowered  to  appoint,  at  his  discretion,  civil  surgeons  to 
make  the  periodical  examinations  of  pensioners  which  are  or  may  be  required 
by  law,  and  to  examine  applicants  for  pension,  where  he  deems  an  examination 
by  a  surgeon  appointed  by  him  necessary;  and  the  fee  for  such  examinations, 
and  the  requisite  certificates  thereof  in  duplicate,  including  postage  on  such 
as  are  transmitted  to  pension-agents,  shall  be  two  dollars,  which  shall  be  paid 
by  the  agent  for  paying  pensions  in  the  district  within  which  the  pensioner  or 
claimant  resides,  out  of  any  money  appropriated  for  the  payment  of  pensions, 
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under  such   regulations   as   the   Commissioner   of   Pensions   may   prescribe. 


Act  of  March  3,  1873,  ch.  234,  17  Stat.  L. 
676. 

Nature  of  office  of  civil  surgeon.  —  "The 
surgeon  is  only  to  act  when  called  on  by  the 
commissioner  of  pensions  in  some  special 
case,  as  when  some  pensioner  or  claimant 
of  a  pension  presents  himself  for  examina- 
tion. He  may  make  fifty  of  these  examina- 
tions in  one  year,  or  none.  He  is  required 
to  keep  no  place  of  business  for  the  public 
use.  He  gives  no  bond  and  takes  no  oath 
unless  by  some  order  of  the  commissioner  of 
pensions  of  which  we  are  not  advised.  No 
regular  appropriation  is  made  to  pay  his 
compensation,  which  is  two  dollars  for  every 
certificate  of  examination,  but  it  is  paid  out 
of  the  money  appropriated  for  paying  pen- 


sions in  his  district,  under  regulations  to  be 
prescribed  by  the  commissioner.  He  is  but 
an  agent  of  the  commissioner,  appointed  by 
him  and  removable  by  him  at  his  pleasure, 
to  procure  information  needed  to  aid  in  the 
performance  of  his  own  official  duties.  He 
may  appoint  one  or  .a  dozen  persons  to  do 
the  same  thing.  The  compensation  may 
amount  to  five  dollars  or  five  hundred  dol- 
lars per  annum."  U.  S.  v.  Germaine,  (1878) 
90  U.  S.  508. 

As  officers  of  United  States.  —  Civil  sur- 
geons, appointed  by  the  commissioner  of  pen- 
sions under  sec.  4777  of  the  Revised  Statutes, 
are  not  officers  of  the  United  States.  U.  S. 
t7.  Germaine,  (1878)  99  U.  S.  608. 


Sec.  4778.  [Pension  agents,  appointment  and  term  of  office.']  The  Presi- 
dent is  authorized  to  appoint,  by  and  with  the  advice  and  consent  of  the  Senato, 
all  pension-agents,  who  shall  hold  their  respective  offices  for  the  term  of  four 
years,  unless  sooner  removed  or  suspended,  as  provided  by  law,  and  until  their 
successors  are  appointed  and  qualified.      [R.  S.] 


Act  of  Feb.  5,  1867,  ch.  32,  14  Stat.  L. 
391 ;  Act  of  March  2,  1867,  ch.  154,  14  Stat. 
L.  430;  Act  of  April  6,  1869,  ch.  10,  16  Stat. 
L.  6,  7. 

Amendment  of  this  section  is  provided  by 
Act  of  March  8,  1878,  ch.  25,  infra. 

Gsnsral  authority  of  President.  —  "It  was 
discretionary  with  the  President,  not  only 
to  create  agencies  for  the  payment  of  pen- 
sions •  •  •  but  to  enlarge  or  diminish 
the  boimds  of  such  agencies  after  their  cre- 
ation, or  to  discontinue  any  of  them.  This 
authority  was  a  continuing  one  and  capable 
of  being  exercised  at  any  time."  Pension 
Agencies  and  Agents,  (1877)  16  Op.  Atty.- 
Gen.  147. 

Discretion  of  President.  —  The  authority 
given  the  President  touching  the  estab- 
lishment of  pension  agencies  and  the  ap- 
pointment of  pension  agents  may  be  exercised 
by  him  according  to  his  judgment,  subject 
only  to  the  restrictions  imposed  by  the  sub- 
sequent sections.  Pension  Agents  and  Agen- 
cies,  (1872)    14  Op.  Atty.-Gen.  147. 

Right  of  President  to  discontinue  Agency. 
—  "The  tenure-of-oflSce  acts  in  no  wise  af- 
fected the  authority  of  the  President  over 
the  agency  as  described  above.  Hence,  it 
was  competent  to  him,  in  the  exercise  of 
that  authority,  to  discontinue  an  agency 
whenever  and  wherever  in  his  judgment  the 
public  interests  required  this  to  be  done,  and 
the  effect  of  such  action  would  be  to  termi- 
nate the  official  relations  of  the  agent  with 
the  government."  Pension  Agencies  and 
Agents,    (1877)    16  Op.  Atty.-Gen.  246. 

Necessity  of  new  appointment  by  enlarge- 
ment or  discontinuance  of  agency.  —  "The 
incumbents  of  the  agencies  thus  enlarged  are 
competent  to  perform  the  duties  thereof,  as 
well  after  as  before  the  enlargement,  and 
new  appointments  are  not  required  by  the 
change.     But   an   agent   whose    agency   has 


been  discontinued  cannot  be  put  in  charge 
of  another  separate  and  distinct  agency  with- 
out a  new  appointment."  Pension  Agencies 
and  Agents,  (1877)  15  Op.  Atty.-Gen.  246. 
£ff:ct  of  discontinuance  of  agency  upon 
Agent.  —  "Upon  the  discontinuance  of  an 
agency  the  official  functions  of  the  incum- 
bent cease.  His  hold  on  the  office  neces- 
sarily terminates  with  its  extinguishment, 
and  the  tenure  of  office  law  no  longer  ap- 

{>lies  to  him;  he  has  no  status  under  that 
aw."  Pension  Agencies  and  Agents,  (1877) 
16  Op.  Atty.-Gen.  246. 

Consolidation  of  agencies.  —  "The  law 
•  *  •  authorizes  the  President  to  consoli- 
date two  or  more  pension  agencies  into  one 
by  discontinuing  such  as  it  is  contemplated  to 
dispense  with  and  transferring  the  business 
thereof  to  such  as  it  is  contemplated  to  re- 
tain." Pension  Agencies  and  Agents,  (1877) 
15  Op.  Atty.-Gen.  246. 

"The  two  pension  agencies  in  the  city  of 
New  York  were  established  by  an  arbitrary 
division  for  convenience  of  the  business  in 
that  city.  A  consolidation  could  only  be 
made  by  the  exercise  of  the  power  of  removal 
by  the  President  and  by  the  transfer  of  the 
business  performed  by  the  agent  removed  to 
the  remaining  agent.  The  power  to  effect 
this  was  clearly  in  the  President."  Pension 
Agents  and  Agencies,  (1872)  14  Op.  Atty.- 
Gen.  147. 

Effect  of  revocation  of  consideration.— 
"  To  revoke  the  order  of  consolidation  would, 
perhaps,  restore  the  division  of  business,  but 
would  not  restore  the  agent  removed  to  his 
former  position;  a  reappointment  would  be 
necessary  to  effect  this."  Pension  Agents  and 
Agencies,  (1872)   14  Op.  Atty.-Gen.  147. 

Discretion  of  agent.  —  "  When  the  commis- 
sioner of  pensions  has  transmitted  to  the 
pension  agent  the  new  certificate,  showing  the 
amount  to  be  paid  to  the  pensioner,  such  ac- 
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tion  is  conclusive  on  the  agent  He  has  no 
power  to  review  the  action  of  his  superior 
officer."  Double  Pensions,  (1888)  19  Op. 
Atty.-Gen.  214. 

Authority  of  accounting  officers  of  treasury. 
—  **  There  is  no  allusion  in  any  of  the  pension 
laws  to  the  accounting  officers  of  the  treas- 
ury as  having  any  authority  to  construe  those 
laws,  or  to  direct  the  pension  agents  as  to  the 
amount  that  shall  be  paid  to  any  class  of 
pensioners  or  to  whom  pensions  shall  be  paid. 
This  is  matter  for  the  supervision  and  in- 


struction of  the  commissioner.  The  certifi- 
cate and  his  orders  as  to  its  payment  are 
binding  upon  the  comptroller  and  auditor.  If 
a  payment  has  the  authority  of  the  commis- 
sioner of  pensions,  and  especially  if  it  has  the 
sanction  of  the  secretary  of  the  interior,  the 
decision  is  final,  for  the  jurisdiction  of  the 
whole  matter  is  in  these  officers."  Pensions, 
(1882)  17  Op.  Atty.-Gen.  339;  Atty.-Gen. — 
Commissioner  of  Pensions,  (1891)  20  Op. 
Atty.-Gen.  178. 


An  act  to  amend  section  four  thousand  seven  hundred  and  seventy-eis^t  of  the 

Statutes. 

iAct  of  March  S,  187S,  oh-  26,  20  Stat.  L.  26.1 

[Filling  vacancy  temporarily  in  office  of  pension  agent.]  That  whenever 
during  a  session  of  the  Senate  a  vacancy  shall  occur  in  the  office  of  Pension 
Agent,  by  reason  of  resignation,  death,  removal  or  expiration  of  the  temi  of 
office,  or  where  any  such  agent  lawfully  appointed  shall  have  failed  to  qualify 
and  assume  the  duties  of  such  office,  the  President  may  when  the  public  exigency 
requires  it,  designate  any  officer  of  the  United  States  to  perform  the  duties  of 
such  office,  but  such  designation  shall  not  be  for  a  longer  time  than  twenty  days, 
and  such  officer  so  designated  shall  give  bonds  if  required  by  the  President  for 
the  faithful  discharge  of  the  said  duties,  and  the  Secretary  of  the  Interior  shall 
allow  in  the  settlement  of  the  accounts  of  such  officer,  the  necessary  expenses 
incurred  by  him  in  the  discharge  of  his  duties  under  this  act  The  foregoing 
provisions  shall  apply  to  any  vacancy  now  existing.      [20  Stat.  L.  26.] 


[Acting  agent  during  sickness  or  absence  of  agent.]  *  *  *  In  case  of 
the  sickness  or  unavoidable  absence  of  any  pension  agent  from  his  office,  he 
may,  with  'the  approval  of  the  Secretary  of  the  Interior,  authorize  the  chief 
clerk,  or  some  other  clerk  employed  therein,  to  act  in  his  place,  to  sign  official 
checks,  and  to  discharge  all  the  other  duties  required  by  law  of  such  pension 
agent;  and,  with  like  approval,  any  pension  agent  may  designate  and  authorize 
a  clerk  to  sign  the  name  of  the  pension  agent  to  official  checks.  The  official 
bond  given  by  the  principal  of  the  office  shall  be  held  to  cover  and  apply  to  the 
acts  of  the  person  appointed  to  act  in  his  place  in  such  cases,  and  a  new  bond 
shall  be  required  from  all  pension  agents  now  in  office.  Such  acting  officer 
shall,  moreover,  for  the  time  being,  be  subject  to  all  the  liabilities  and  penalties 
prescribed  by  law  for  the  official  misconduct,  in  all  cases,  of  the  pension  agent 
for  whom  he  acts.     *     *     *     [^6  Stat.  L.  188.] 


This  is  from  the  Pensions  Appropriation 
Act  of  June  30,  1890,  ch.  639. 

Pttrposi  of  Act.  —  This  provision  was  not 
enacted  "  for  the  benefit  of  the  pension  agents 
only.  It  is  more  reasonable  to  suppose  that 
it  was  passed  to  benefit  the  pensioners,  and 
to  prevent  delays  in  payments  to  them  by 
reason  of  the  temporary  incapacity  of  the 
agent  to  act.  It  is  entirely  consistent  with 
and  promotive  of  such  an  object  that  all 
agents  shall  give  a  bond  at  once  which  will 


make  it  possible  at  any  time  and  without  de- 
lay, when  a  contingency  shall  arise  making  it 
necessary,  for  any  one  of  the  agents  to  desig- 
nate a  subordinate  to  act  in  his  stead."  Pen- 
sion Agents,  (1890)  19  Op.  Atty.-Gen.  581. 

New  bond  by  all  agents  necessary.  —  The 
provision  requiring  a  new  bond  "  from  all  pen- 
sion agents  now  in  office,"  is  mandatory,  and 
applies  to  all  pension  agents  then  in  office, 
without  any  exception  whatever.  Pension 
Agents,  (1890)  19  Op.  Atty.-Gen.  681. 
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Sec.  4779.  [Bond  of  pension  agents,^  All  pension-agents  shall  give  bond, 
with  good  and  sufficient  sureties,  for  such  amount  and  in  such  form  as  the 
Secretary  of  the  Interior  may  approve,      [iJ.  /S.] 


Act  of  Feb.  5,  1867,  ch.  32,  14  Stat.  L. 
391. 

Bond  upon  enlargement  of  agency.  —  "  The 
bond  required  of  pension  agents.  •  •  » 
conditioned  among  other  things  for  the  faith- 
ful discharge  of  all  the  duties  of  the  ollice, 
'  according  to  the  laws  and  instructions  which 
are  now  in  force  or  which  shall  be  in  force  at 
any  time  during  the  continuance  of  the  agent 
in  office,'  *  *  *  [is]  broad  enough  to  cover 
the  case  of  an  incumbent  of  an  agency  which 


may  be  enlarged  during  his  incumbency 
*  *  *  and  upon  whom  increased  duties 
may  in  consequence  devolve."  Pension 
Agencies  and  Agents,  (1877)  15  Op.  Atty.- 
Gen.  246. 

Sureties  upon  enlargement  of  agency. — 
The  sureties  on  the  official  bond  of  an  agent 
would  continue  liable  after  an  enlargement  of 
the  agency  and  whilst  the  agent  remained  in 
office.  Pension  Agencies  and  Agents,  (1877) 
15  Op.  Atty.-Gen.  246. 


Sec.  4780.  [Establishrnemt  of  pension  agencies.]  The  President  is  au- 
thorized to  establish  agencies  for  the  payment  of  pensions  wherever,  in  his 
judgment,  the  public  interests  and  the  convenience  of  the  pensioners  require; 
but  the  number  of  pension-agencies  in  any  State  or  Territory  shall  in  no  case 
be  increased  hereafter  so  as  to  exceed  three,  and  no  such  agency  shall  be  estab- 
lished in  addition  to  those  now  existing  in  any  State  or  Territory  in  which  the 
whole  amount  of  pensions  paid  during  the  fiscal  year  next  preceding  shall  not 
have  exceeded  the  sum  of  five  hundred  thousand  dollars.      [R.  8.] 


Act  of  Feb.  5,  1867,  ch.  32,  14  Stat.  L. 
391. 

Extra  agents  upon  revoked  consolidation.  — 
''As  long  as  this  number  of  agencies  con- 
tinues no  appointment  of  an  agent  to  take 


charge  of  business  severed  by  revoking  an  or- 
der of  consolidation  from  the  agency  to  which 
it  had  been  transferred  can  be  ma!de."  Pen- 
sion Agents  and  Agencies,  (1872)  14  Op. 
Atty.Gen.  147. 


Sec.  2.  [Pension  agencies  to  be  arranged  in  three  groups  —  quarterly  pay- 
ments by  groups.]  That  the  Secretary  of  the  Interior  is  hereby  authorized  and 
directed  to  arrange  the  various  agencies  for  the  payment  of  pensions  in  three 
groups  as  he  may  think  proper,  and  may  from  time  to  time  change  any  agency 
from  one  group  to  another  as  he  may  deem  convenient  for  the  transaction  of 
the  public  business.  The  first  group  shall  make  their  quarterly  payments  of 
pensions  on  January  fourth,  April  fourth,  July  fourth,  and  October  fourth  of 
each  year ;  the  second  group  shall  make  their  quarterly  payments  of  pensions  on 
February  fourth,  May  fourth,  August  fourth,  and  November  fourth  of  each 
year;  and  the  third  group  shall  make  their  quarterly  payments  of  pensions  on 
March  fourth,  June  fourth,  September  fourth,  and  "December  fourth  of  each 
year.  The  Secretary  of  the  Interior  is  hereby  fully  authorized  to  cause  pay- 
ments of  pensions  to  be  made  for  the  fractional  parts  of  quarters  created  by 
such  change,  so  as  to  properly  adjust  all  payments  as  herein  provided.  Section 
forty-seven  hundred  and  sixty-four  of  the  Revised  Statutes  is  hereby  so  amended 
as  to  conform  to  the  changes  in  the  time  of  payments  provided  herein,  and  is 
made  applicable  thereto.     *     *     *     [26  Stat.  L.  1082.] 

This  is   from   the   Pensions  Appropriation   Act  of  March  3,  1891,  ch.  648. 
R.  S.  sec.  4764,  above  mentioned,  is  given  supra,  p.  671. 


[Rooms  for  agencies  to  he  set  apart  in  public  buildi7igs.]  *  *  *  And 
hereafter  the  Secretary  of  the  Treasury,  where  practicable,  shall  cause  suitable 
rooms  to  be  set  apart  in  the  public  buildings  under  his  control  in  the  cities 
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where  pension  agencies  are  located,  which  shall  be  acceptable  to  the  Secretary 
of  the  Interior,  for  the  use  and  occupancy  of  the  said  agencies  respectively, 
126  Stat.  L.  189.] 

This  is  from  the  Pensions  Appropriation  ch.  332,  25  Stat.  L.  783,  and  with  the  excep- 
Act  of  June  30,  1800,  ch.  630.  The  same  pro-  tion  of  the  word  **  hereafter  "  in  the  Act  of 
vision  occurred  in  the  Act  of  March  1,  1889,       June  7, 1888,  ch.  360,  25  Stat.  L.  174. 


[Clerk  hire  apportioned  to  agencies.]  *  *  ♦  That  the  amount  of  clerk 
hire  for  each  agency  shall  be  apportioned  as  nearly  as  practicable  in  proportion 
to  the  number  of  pensioners  paid  at  each  agency,  and  the  salaries  paid  shall  be 
subject  to  the  approval  of  the  Secretary  of  the  Interior.  *  *  *  [gjg  Stat. 
L.  761.] 


This  is  from  the  Pensions  Appropriation 
Act  of  Dec.  23,  1002,  ch.  i3. 

The  provision  first  appeared  in  this  form 
in  the  Act  of  March  3,  1891,  ch.  548,  26  Stat. 
L.  1082,  and  was  repeated  in  the  Acts  of  July 
13,  1892,  ch.  161,  27  Stat.  L.  119,  and  March 
1,  1893,  ch.  187,  27  Stat.  L.  524.  In  the  Act 
of  July  18,  1894,  ch.  141,  28  Stat.  L.  113,  it 
was  modified  by  the  addition  of  the  following 
words,  "but  the  appointment  of  the  clerk 
to  sign  official  checks,  who  shall  receive  the 


same  compensation  at  each  agency  as  was 
paid  during  the  fiscal  year  ending  June 
thirtieth,  eighteen  hundred  and  ninety-four, 
shall  be  made  by  the  pension  agent,  without 
other  or  further  approval."  The  provision 
as  thus  modified  was  repeated  in  the  Act  of 
March  2,  1895,  ch.  161,  28  Stat.  L.  704. 
The  original  language  was  again  adopted  in 
the  Act  of  March  6,  1896,  ch.  46,  29  Stat.  L. 
45,  and  has  been  repeated  in  the  annual  ap- 
propriation acts  to  the  present  time. 


Sec.  4781.  [Compensation,  etc.,  of  pension  agents.]     ISuperseded.] 

See  notes  to  R.  S.  sec  4782  following. 

« 

Sec.  4782.   [Additional  allowance.]     \_Superseded.] 


These  sections  were  as  follows: 
"Sec.  4781.  Agents  for  paying  pensions 
shall  receive  two  per  centum  on  all  disburse- 
ments made  by  them  to  pensioners.  There 
shall  be  allowed,  however,  over  and  above 
such  compensation,  to  every  pension-agent 
disbursing  fifty  thousand  dollars  annually, 
not  exceeding  five  hundred  dollars  a  year  for 
clerk-hire,  office-rent,  and  office-expenses;  to 
every  agent  disbursing  one  hundred  thousand 
dollars  annually,  not  exceeding  seven  hun- 
dred and  fifty  dollars  a  year;  and  for  every 
fifty  thousand  dollars  additional,  not  exceed- 
ing two  hundred  and  fifty  dollars  a  year,  for 
like  purposes.  But  in  no  case  shall  the 
aggregate  amount  of  compensation  to  any  one 
agent,  paying  both  Army  and  Navy  pensions, 
exceed  four  thousand  dollars  a  year."  Act 
of  Feb.  20,  1847,  ch.  13,  9  Stat.  L.  127 ;  Res. 
No.  70  of  July  17,  1862,  12  Stat.  L.  629; 
Act  of  June  30,  1864,  ch.  183,  13  Stat.  L.  325. 
"  Sec.  4782.  In  addition  to  the  compensa- 
tion allowed  in  this  Title,  each  pension-agent 
shall  be  allowed,  as  full  compensation  for  all 
service,  including  postage  required  by  the  pro- 
visions of  sections  forty-seven  hundred  and 
sixty-four  and  forty -seven  hundred  and  sixty - 
five,  the  sum  of  thirty  cents,  and  no  more,  for 
each  voucher  prepared  and  paid  by  him,  which 


amount  shall  be  paid  by  the  United  States." 
Act  of  July  8,  1870,  ch.  225,  16  Stat.  L.  191. 

These  sections  were  superseded  by  the  pro- 
visions of  the  Act  of  June  14,  1878,  ch.  188, 
20  Stat.  L.  112,  as  follows: 

"That  from  and  after  July  first,  eighteen 
hundred  and  seventy -eight,  agents  for  the 
payment  of  pensions  shall,  in  lieu  of  the  per- 
centage, fees,  pay,  and  allowances  now  pro- 
vided by  law,  be  allowed  and  paid  the  follow- 
ing compensation  for  their  services,  postage 
upon  vouchers  and  checks  sent  to  pensioners, 
and  all  the  expenses  of  their  offices: 

"  First.  A  salary  at  the  rate  of  four  thou- 
sand dollars  per  annum. 

"  Second.  Fifteen  dollars  for  each  one  hun- 
dred vouchers  or  at  that  rate  for  a  fraction 
of  one  hundred  prepared  and  paid  by  any 
agent  in  excess  of  four  thousand  vouchers  per 
annum. 

"  Third.  Actual  and  necessary  expenses  for 
rent,  fuel,  and  lights,  and  for  postage  on  offi- 
cial matter  directed  to  the  departments  and 
bureaus  at  Washington,  to  be  approved  by 
the  Secretary  of  the  Interior."  [20  Stat.  L. 
1J2,] 

This  in  turn  was  superseded  by  the  two 
provisions  following. 


[Pension  agents^  compensation^]     *     *     *     That  from  and  after  July 
first  eighteen  hundred  and  eighty-four  agents  for  the  payment  of  pensions  shall 
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receive  only  twelve  dollars  and  fifty  cents  for  each  one  hundred  vouchers,  or  at 
that  rate  for  a  fraction  of  one  hundred,  prepared  and  paid  by  any  agent  in 
excess  of  four  thousand  vouchers  per  annum.     *     *     *     \2S  Stat.  L.  99.] 

This  is  from  the  Pensions  Appropriation  Act  of  July  4,  1884,  ch.  181. 


[Compensation  changed  to  annual  salary  and  allowances.']  *  *  * 
From  and  after  June  thirtieth,  eighteen  hundred  and  eighty-five,  the  salary  and 
emoluments  of  agents  for  the  payment  of  pensions  shall  be  four  thousand  dol- 
lars, and  no  more,  per  annum ;  and  of  the  fees  provided  by  law  for  vouchers 
prepared  and  paid,  only  so  much  thereof  as  may  be  required  for  expenses  in- 
curred in  having  said  vouchers  prepared,  as  well  as  the  necessary  clerical  work 
at  the  agencies,  shall  be  available.      [23  Stat.  L.  36^.] 

This  is  from  the   Pensions  Appropriation       lowance  for  services  rendered  as  a  pension 
Act  of  March  3,  1885,  ch.  340.  agent.    U.  S.  v.  White,  (1851)  Taney  (U.  S.) 

A  navy  agent  is  not  entitled  to  an  al-       152,  28  Fed.  Cas.  No.  16,684. 

Sec.  4783.  [Penalty  for  embezzlement,  etc.,  hy  guardian.]  Every  guar- 
dian, conservator,  curator,  committee,  tutor,  or  other  person  having  charge  and 
custody  in  a  fiduciary  capacity  of  the  pension  of  his  ward,  who  shall  embezzle 
the  same  in  violation  of  his  trust,  or  fraudulently  convert  the  same  to  his  own 
use,  shall  be  punished  by  fine  not  exceeding  two  thousand  dollars  or  imprison- 
ment at  hard  labor  for  a  term  not  exceeding  five  years,  or  both,  at  the  discre- 
tion of  the  court      [R.  S.] 

Constitutional  power  of  Congress.  —  Con- 
gress has  under  the  Constitution  power  to  de- 
clare that  the  embezzlement  or  fraudulent 
conversion  to  his  own  use  by  a  guardian  of 
the  money  which  he,  on  behalf  of  his  wards, 
has  received  from  the  government  as  a  pen- 
sion due  to  them,  is  an  offense  against  the 
United  States  and  to  vest  the  proper  Circuit 
Court  with  jurisdiction  to  try  and  punish  him 
therefor.    U.  S.  v.  Hall,  (1879)  98  U.  S.  343. 


This  section  was  amended  to  read  as  above 
by  the  Act  of  Feb.  10,  1891,  ch.  130,  26  Stat. 
I..  746.    It  originally  read  as  follows: 

"Sec.  4783.  Every  guardian  having  the 
charge  and  custody  of  the  pension  of  his  ward 
who  embezzles  the  same  in  violation  of  his 
trust,  or  fraudulently  converts  the  same  to 
his  own  use,  shall  be  punished  by  fine  not  ex- 
ceeding two  thousand  dollars  or  imprisonment 
at  hard  labor  for  a  term  not  exceeding  five 
years,  or  both."  Act  of  March  3,  1873,  ch. 
234,  17  Stat.  L.  675. 


Sec.  5486.  [Embezzlement  of  pension  by  guardian.]      [See  note.] 


This  section  was  as  follows: 

"Sec.  5486.  If  any  guardian  having  the 
charge  and  custody  of  the  pension  of  his  ward 
shall  embezzle  the  same  in  violation  of  his 
trust,  or  fraudulently  convert  the  same  to 
his  own  use,  he  shall  be  punished  by  fine  not 
exceeding  two  thousand  dollars,  or  imprison- 
ment at  hard  labor  for  a  term  not  exceeding 


five  years,  or  both,  at  the  discretion  of  the 
court."  Act  of  March  3,  1873,  ch.  234,  17 
Stat.  L.  675. 

It  was  amended  by  Act  of  Feb.  10,  1891, 
ch.  130,  26  Stat.  L.  746,  to  read  the  same  as 
section  4783  as  amended  by  such  Act.  See 
preceding  section. 


Sec.  4784.  [Pension  argents,  etc.,  to  take  affidavits  without  fee.]      [Re- 
pealed.] 

in  which  case  the  check  for  the  pension,  when 
due  and  payable,  shall  be  given  direct  to  the 
hand  of  the  party  entitled  thereto,  if  desired, 
and  not  mailed  to  his  address  as  required  by 
section  forty-seven  hundred  and  sixty-five." 
Act  of  July  8,  1870,  ch.  225,  16  Stat.  L.  194. 
It  was  directly  repealed  by  Act  of  March 
23,  1896,  ch.  66,  29  Stat.  L.  74,  which  conUins 
nothing  but  the  repealing  provision. 


This  section  was  as  follows: 

"Sec.  4784.  Agents  for  the  payment  of 
pensions,  and  any  clerks  appointed  by  them 
and  designated  in  writing  for  that  purpose, 
which  designation  shall  be  returned  to  and 
filed  in  the  office  of  the  Commissioner  of  Pen- 
sions, are  required,  without  any  fee  therefor, 
to  take  and  certify  the  affidavits  of  all  pen- 
sioners and  their  witnesses  who  may  per- 
sonally appear  before  them  for  that  purpose, 
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Sec.  5487.  [Pension  agent  taking  fee,  etc.']  Every  pension-agent,  or  other 
person  employed  or  appointed  by  him,  who  takes,  receives,  or  demands  any  fee 
'or  reward  from  any  pensioner  for  any  service  in  connection  with  the  payment 
of  his  pension,  shall  be  fined  not  more  than  five  hundred  dollars,      [fi.  8.] 

Act  of  July  8,  1870,  ch.  225,  16  Stat.  L.  194. 

Sec.  4785.  [Fees  of  attorney  for  proseciUi/ny  claims.]  No  agent  or  attor- 
ney or  other  person  shall  demand  or  receive  any  other  compensation  for  his 
services  in  prosecuting  a  claim  for  pension  or  bounty  land  than  such  as  the 
Commissioner  of  Pensions  shall  direct  to  be  paid  to  him,  not  exceeding  twenty- 
five  dollars;  nor  shall  such  agent,  attorney  or  other  person  demand  or  receive 
such  compensation,  in  whole  or  in  part,  until  such  pension  or  .bounty-land 
claim  shall  be  allowed:  Provided,  That  in  all  claims  allowed  since  June 
twentieth  eighteen  hundred  and  seventy-eight  where  it  shall  appear  to  the  satis- 
faction of  the  Commissioner  of  Pensions  that  the  fee  of  ten  dollars,  or  any 
part  thereof,  has  not  been  paid,  he  shall  cause  the  same  to  be  deducted  from 
the  pension,  and  the  pension  agent  to  pay  the  same  to  the  recognized  attorney. 
[R.  S.] 


This  section  originally  read  as  follows': 

"  Sec.  4785.  No  agent  or  attorney  or  other 
person  shall  demand  or  receive  any  other  com- 
pensation for  his  services  in  prosecuting  a 
claim  for  pension  or  bounty-land  than  such 
as  the  Commissioner  of  Pensions  shall  direct 
to  be  paid  to  him,  not  exceeamg  twenty-five 
dollars."  Act  of  March  3,  1873,  ch.  234,  17 
Stat.  L.  575. 

It  was  directly  repealed  by  the  Act  of  June 
20,  1878,  ch.  367,  sec.  2,  20  Stat.  L.  ?43.  It 
was  re-enacted  and  amended  so  as  to  read  as 
given  in  the  text  by  the  Act  of  July  4,  1884, 
ch.  181,  sec.  3,  23  Stat.  L.  99. 

The  Act  of  June  20,  1878,  ch.  367,  above 
mentioned,  entitled  "  An  act  relating  to  claim 
agents  and  attorneys  in  pension  cases,^'  was 
as  follows: 

[Sec.  1.]  *•  It  shall  be  unlawful  for  any 
attorney,  agent  or  other  person  to  demand  or 
receive  for  his  services  in  a  pension  case  a 
greater  sum  than  ten  dollars.  No  fee  con- 
tract shall  hereafter  be  filed  with  the  Com- 
missioner of  Pensions  in  any  case.  In  pend- 
ing cases  in  which  a  fee  contract  has  hereto- 
fore been  filed,  if  the  pension  shall  be  allowed, 
the  Commissioner  of  Pensions  shall  approve 
the  same  as  to  the  amount  of  the  fee  to  be 
paid  at  the  amount  specified  in  the  contract. 
Sections  forty-seven  hundred  and  sixty -eight 
forty-seven  hundred  arid  sixty -nine  and  forty- 
seven  hundred  and  eighty -six  of  the  Revised 
Statutes  shall  not  apply  to  any  case  or  claim 
hereafter  filed,  nor  to  any  pending  claim  in 
which  the  claimant  has  not  been  represented 
by  an  agent  or  attorney  prior  to  the  passage 
of  this  Act."     [20  8tat.  L.  245.] 

"Sec.  2.  Section  forty -seven  hundred  and 
eighty -five  of  the  Revised  Statutes  is  hereby 
repealed."     [20  Stat.  L.  2.^5.] 

It  was  provided  by  the  Act  of  March  3, 
1881,  ch.  130,  21  Stat.  L.  408,  that  "  the  pro- 
visions of  section  fifty -four  hundred  and 
eighty -five  of  the  Revised  Statutes  shall  be 
applicable  to  any  person  who  shall  violate 
the  provisions  of  an  act  entitled  *  An  act  re- 
lating to  claim  agents  and  attorneys  in  pen- 


sion cases,'  approved  June  twentieth,  eighteen 
hundred  and  seventy-eight."  [21  Stat.  L. 
408.] 

It  was  further  provided  by  the  Act  of  Aug. 
6,  1882,  ch.  389,  22  Stat.  L.  248,  as  follows: 
"  And  the  provisions  of  section  fifty-four  hun- 
dred and  eighty -five  of  the  Revised  Statutes 
shall  be  applicable  to  any  person  who  shall 
violate  the  provisions  of  an  act  entitled  '  An 
act  relating  to  claim  agents  and  attorneys  in 
pension  cases,'  approved  June  twentieth 
eighteen  hundred  and  seventy  eight."  [22 
Stat.  L.  248.'] 

All  these  provisions  were  superseded  by  the 
provisions  of  Act  of  July  4,  1884,  ch.  181,  23 
Stat.  L.  99,  as  follows:  "That  the  act  en- 
titled 'An  act  relating  to  claim  agents  and 
attorneys  in  pension  cases,'  approved  June 
twentieth,  eighteen  hundred  and  seventy- 
eight,  is  hereby  repealed:  Provided  however, 
That  the  rights  of  the  parties  shall  not  be 
abridged  or  afi'ected  as  to  contracts  in  pend- 
ing cases,  as  provided  for  in  said  act;  but 
such  contracts  shall  be  deemed  to  be  and  re- 
main in  full  force  and  virtue,  and  shall  be 
recognized  as  contemplated  by  said  act."  [2S 
Stat.  L.  99.] 

Purpose  of  Act  —  extraordinary  services.  — 
"  The  design  of  the  Act  was  to  prevent  ex- 
orbitant charges  being  extorted  by  pension 
solicitors  from  a  class  of  persons  who  are 
usually  illy  able  to  pay  them  or  to  assert 
their  rights  against  parties  who  hold  the 
money  in  their  hands.  It  was  intended  to  fix 
a  fair  compensation  for  the  labor  usually  and 
ordinarily  'necessary  in  obtaining  a  pension, 
but  not  for  extraordinary  services  performed 
in  a  different  department  for  a  different  pur- 
pose, although  the  ultimate  object  of  those 
services  may  be  the  obtaining  of  a  pension." 
U.  S.  V.  Snow,  (1877)  2  Flipp.  (U.  S.)  1,  27 
Fed.  Cas.  No.  16,350 

Contract  for  larger  fee.  —  A  contract  made 
with  the  applicant  for  a  larger  fee  than  that 
allowed  by  statute  is  void.  Christie  v. 
Steger,  (Ky.  1900)  66  S.  W.  Rep.  521;  Caverly 
r.  Robbins,  (1889)  149  Mass.  16. 
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Contract  for  care  during  life.  —  But  a  con- 
tract by  a  son  for  the  care,  protection,  and 
maintenance  of  his  father  during  the  re- 
mainder of  his  life,  and  his  burial  after  his 
death,  in  consideration  of  pension  money  col- 
lected by  the  son  for  the  father  is  not  unlaw- 
ful. Schwab  17.  Ginkinger,  (1897)  181  Pa. 
St.  8. 

RecoTery  upon  quantum  meruit.  —  The  at- 
torney cannot  recover  more  than  the  fee  pre- 
scribed by  statute  upon  a  quantum  meruit. 
Morgan  v.  Davis,  (1874)  47  Vt.  610. 


Recovery  of  excess  fees.  —  A  pensioner  may 
recover  amounts  paid  in  excess  of  the  legal 
fee  although  he  paid  such  excess  voluntarily 
without  demand  or  undue  influence.  Ladd  v. 
Barton,  (1886)  64  N.  H.  613;  Smart  v.  White, 
(1882)  73  Me.  332;  Hall  v.  Kimmer,  (1886)  61 
Mich.  269. 

Expenses.  —  "Clearly  the  statute  covers 
only  services,  and  the  attorney  would  ^till  be 
■entitled  to  charge  for  expenses  incurred  in 
procuring  testimony."  U.  S.  v.  Snow,  (1877) 
2  Flipp.  (U.  S.)  1,  27  Fed.  Cas.  No.  16,350. 


Sec.  4.  [Attorneys  not  entitled  to  fees  on  applications  for  arrears  of  pen- 
sions.] No  claim  agent  or  other  person  shall  be  entitled  to  receive  any  com- 
pensation for  services  in  making  application  for  arrears  of  pension.  [^20 
Stat.  L.  265.] 

This  is  from  the  Act  of  Jan.  25,  1879,  ch.  23.  A  similar  provision  is  contained  in 
the  following  section,  and  also  in  R.  S.  sec.  4711,  supray  p.  637. 

Sec.  4786.  [^Agreemeni  for  amount  of  fee  to  he  filed  —  fee  where  no  agree- 
ment is  filed  —  amount  of  fee  allowable  —  penalty  for  violation  of  provisions.] 
The  agent  or  attorney  of  record  in  the  prosecution  of  the  case  may  cause  to  be 
filed  with  the  Commissioner  of  Pensions,  duplicate  articles  of  agreement,  with- 
out additional  cost  to  the  claimant,  setting  forth  the  fee  agreed  upon  by  the 
parties,  which  agreement  shall  be  executed  in  the  presence  of  and  certified  by 
some  officer  competent  to  administer  oaths.  In  all  cases  where  application  is 
niade  for  pension  or  bounty  land,  and  no  agreement  is  filed  with  the  Comniis- 
feioner  as  herein  provided,  the  fee  shall  be  ten  dollars  and  no  more.  And  sneli 
articles  of  agreement  as  may  hereafter  be  filed  with  the  Commissioner  of  Pen 
sions  are  not  authorized,  nor  will  they  be  recognized  except  in  claims  for  original 
pensions,  claims  for  increase  of  pension  on  account  of  a  new  disability,  in  claims 
for  restoration  where  a  pensioner's  name  has  been  or  may  hereafter  be  dropped 
from  the  pension  rolls  on  testimony  taken  by  a  special  examiner,  showing  that 
the  disability  or  cause  of  death,  on  account  of  which  the  pension  was  allowed, 
did  not  originate  in  the  line  of  duty,  and  in  casea  of  dependent  relatives  whose 
names  have  been  or  may  hereafter  be,  dropped  from  the  rolls  on  like  testimony, 
upon  the  ground  of  non-dependence,  and  in  such  other  cases  of  difficulty  and 
trouble  as  the  Commissioner  of  Pensions  may  see  fit  to  recognize  them :  Pro- 
vided.  That  no  greater  fee  than  ten  dollars  shall  be  demanded,  received,  or 
allowed  in  any  claim  for  pension  or  bounty  land  granted  by  special  act  of  Con- 
gress, nor  in  any  claim  for  increase  of  pension  on  account  of  the  increase  of  the 
disability  for  which  the  pension  had  been  allowed:  And  provided  further. 
That  no  fee  shall  be  demanded,  received,  or  allowed  in  any  claim  for  arrears  of 
pension  or  arrears  of  increase  of  pension  allowed  by  any  act  of  Confess  passed 
subsequent  to  the  date  of  the  allowance  of  the  original  claims  in  which  such 
arrears  of  pension,  or  of  increase  of  pension,  may  be  allowed. 

The  articles  of  agreement  herein  provided  for  shall  be  in  substance  as 
follows,  to  wit: 


Abttigles  of  Agreement. 


Whereas  I, 


-,  late  a 


in  company ,  of  the 


regiment  of 


volunteers,  war  of  eighteen  hundred  and  sixty-one  (or,  if  the  service  be  different,  here  state 
the  same),  having  made  application  for  pension  under  the  laws  of  the  United  States: 
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Now,  this  agreement  witnesseth,  that  for  and  in  consideration  of  services  done  and  to  be 

done  in  the  premises,  I  hereby  agree  to  allow  my  attorney, '• of ,  the  fee  of 

dollars,  which  shall  include  all  amounts  to  be  paid  for  any  service  in  furtherance  of 

said  claim;  and  said  fee  shall  not  be  demanded  by  or  payable  to  my  said  attorney  (or  attor- 
neys), in  whole  or  in  part,  except  in  case  of  the  granting  of  my  pension  by  the  Commissioner 
of  Pensions;  and  then  the  same  shall  be  paid  to  him  (or  them)  in  accordance  with  the  provi- 
sions of  sections  forty-seven  hundred  and  sixty-eight  and  forty-seven  hundred  and  sixty-nine 
of  liie  Revised  Statutes. 

(Claimant's  signature.) 
(Two  witnesses'  signatiires.) 

State  of >  ^^ 

Cottnty  of S 

Be  it  known  that  on  this,  the day  of ,  anno  Domini  eighteen  hundred  and 

eighty ,  personally  appeared  the  above-named ,  who,  at  ler  having  had  read  over 

to ,  in  the  hearing  and  presence  of  the  two  attesting  witnesses,  the  contents  of  the  fore- 
going articles  of  agreement,  voluntarily  signed  and  acknowledged  the  same  to  be free  act 

and  deed. 

(Official  signature.) 

And  now,  to  wit,  this  day  of ,  anno  Domini  eighteen  hundred  and  eighty 

-,  I  (or  we)  accept  the  provisions  contained  in  the  foregoing  articles  of  agreement,  and  will. 


to  the  best  of  my  (or  our)  ability,  endeavor  faithfully  to  represent  the  interest  of  the  claimant 
in  the  premises. 

Witness  my  (or  our)  hand,  the  day  and  year  first  above  written. 

(  Signature  of  Attorney.) 


State  of  ,  .^ 


\ 


County  of 

Personally  came ,  whom  I  know  to  be  the  person  he  represents  himself  to 

be,  and  who,  having  signed  above  aoceptanoe  of  agreement,  acknowledged  the  same  to  be 

free  act  and  deed. 

(Official  signature.) 

And  if  in  the  adjudication  of  any  claim  for  pension  in  which  such  articles 
of  agreement  have  been,  or  may  hereafter  be,  filed,  it  shall  appear  that  the 
claunant  had,  prior  to  the  execution  thereof,  paid  to  the  attorney  any  sum  for 
hip  services  in  such  claim,  and  the  amount  so  paid  is  not  stipulated  therein,  then 
every  such  claim  shall  be  adjudicated  in  the  same  manner  as  though  no  articles 
of  agreement  had  been  filed,  deducting  from  the  fee  of  ten  dollars  allowed  by 
law  such  sum  as  claimant  shall  show  that  he  has  paid  to  his  said  attorney. 

Any  agent  or  attorney  or  other  person  instrumental  in  prosecuting  any 
claim  for  pension  or  bounty  land,  who  shall  directly  or  indirectly  contract  for, 
demand  or  receive  or  retain  any  greater  compensation  for  his  services  or  instru- 
mentality in  prosecuting  a  claim  for  pension  or  bounty  land  than  is  herein  pro- 
vided, or  for  payment  thereof  at  any  other  time  or  in  any  dther  manner  than 
is  herein  provided,  or  who  shall  wrongfully  withhold  from  a  pensioner  or  claim- 
ant the  whole  or  any  part  of  the  pension  or  claim  allowed  and  due  such  pensioner 
or  claimant,  or  the  land  warrant  issued  to  any  such  claimant,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  for  every  such 
ofiense  be  fined  not  exceeding  five  huiidred  dollars,  or  imprisoned  at  hard  labor 
not  exceeding  two  years,  or  both,  in  the  discretion  of  the  court.      [i2.  fi^.] 

This  section  was  amended  to  read  as  above  administer   oaths.      In   all    cases   where   ap- 

by  the  Act  of  July  4,  1884,  ch.  181,  sec.  4,  plication    is    made    for    pension    or   bounty- 

23  Stat.  L.  99.    It  originally  read  as  follows :  land,  and  no  agreement  is  filed  with  and  ap- 

"  Sec.   4786.   It  shall  be  the  duty  of  the  proved  by  the  Commissioner  as  herein  pro- 

njrent  or  attorney  of  record  in  the  prosecution  vided,   the  fee  shall   be   ten   dollars   and   no 

of  the  case  to  cause  to  be  filed  with  the  Com-  more."     Act   of   July   8,    1870,   ch.   225.    10 

missioner    of    Pensions,    for    his    approval,  Stat.  L.   194. 

duplicate  articles  of  aprreement.  without  ad-  The  "section    in    the   text   also   superseded 

ditional   cost   to   the   claimant,  setting  forth  R.  S.  sec.  .5485,  set  forth  infra,  p.  696. 

the  fee  agreed  upon  by  the  parties,  which  Fees  in  claims  for  increase.  —  See  amend- 

agreement  shall  be  executed  in  the  presence  ment  by  Act  of  March  3,  1891,  ch.  548,  infra^ 

of  and  certified  by  some  officer  competent  to  p.  696. 
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Constitutionality.  —  This  statute  is  con- 
stitutional. U.  S.  V,  Fairchilds,  (1867)  1 
Abb.  (U.  S.)  74;  U.  S.  v.  Marks,  (1869)  2 
Abb.    (U.    S)    633;    U.    S.   v.    Van   Leuven, 

(1894)  62   Fed.   Rep.   52;    Frisbie  v,   U.   S. 

(1895)  157  U.  S.  160. 

Right  of  government  to  control  its  pen- 
sions.—  "No  man  has  any  claim  to  this 
money  as  a  matter  of  right  —  no  pensioner. 
It  is  paid  to  every  pensioner  as  a  bounty 
from  the  government.  Every  man  as  a  mat- 
ter of  dutv  owes  his  services  as  a  soldier  to 
the  government,  and  thousands  of  men  render 
those  services  and  never  receive  any  com- 
pensation except  while  a  soldier;  but  the 
government  has  allowed  and  does  allow  these 
pensions  and  these  rewards  to  the  soldiers 
themselves  while  they  are  disabled,  and  to 
those  who  are  dependent  on  them  when  they 
are  deceased.  Then  it  is  not  a  right;  it  is 
a  bounty;  and  if  the  government  chooses  to 
say  that  the  money  shall  go  absolutely  to 
the  pensioner,  irrespective  of  the  claims  of 
any  creditor  or  any  one  else,  it  has  a  right 
to  say  so."  U.  S.  t;.  Moyers,  (1882)  16  Fed. 
Rep.  411. 

Protection  of  claimant.  —  The  object  of 
this  statute  is  the  protection  of  the  pension 
claimant  from  the  exacting  .  of  exorbitant 
charges  by  an  attorney  or  agent.  U.  S.  v. 
Van  Leuven  (1894)  62  Fed.  Rep.  62;  U.  S. 
V,  Snow,  (1877)  2  Flipp,  (U.  S.)  1;  Chris- 
tie 17.  Steger,  (Ky.  1900)  56  S.  W.  Rep. 
521;  Wolcott  V.  Frissell.  (1883)  134  Mass. 
1;  U.  S.  t?.  Dowdell,  (1881)  8  Fed.  Rep. 
881. 

The  statute  is  a  beneficent  one,  intended 
for  the  protection  of  the  soldier  and  his  fam- 
ily from  unreasonable  and  unjust  exactions 
on  the  part  of  the  agents  who  assume  to  act 
in  his  mterest  in  collecting  his  pension,  and 
it  should  be  applied  in  all  cases  when  in- 
voked in  such  manner  as  to  secure  the  object 
and  afford  the  protection  intended.  Hall  v. 
Kimmer,    (1886)    61  Mich.  269. 

Discouragement  of  unjust  claims.  —  The 
purpose  of  this  statute  is  also  to  discourage 
the    prosecution    of    unjust    claims,    thereby 

Protecting  the  government.  U.  S.  v.  Van 
euven,  (1894)  62  Fed.  Rep.  62;  Christie 
V.  Steger,  (Ky.  1900)  66  S.  W.  Rep.  621. 
Strictly  construed.  —  "The  section  ♦  •  ♦ 
being  not  only  penal  in  its  character,  but 
in  derogation  of  the  common-law  right  of  every 
person  to  make  his  own  bargain,  should  re- 
ceive a  strict  construction."  U.  S.  t;.  Snow, 
(1877)  2  Flipp.  (U.  S.)  1,  27  Fed.  Cas.  No. 
16,350;  U.  S.  V,  Stam,  (1883)  17  Fed.  Rep. 
435. 

Method  of  construction.  —  "In  construing 
a  statute  we  ou^ht  undoubtedly  to  look  at 
the  public  mischiefs  which  are  sought  to  be 
suppressed,  as  well  as  the  obvious  object  and 
intent  of  the  legislature  in  enacting  it;  and 
in  doubtful  cases  these  have  great  influence 
on  the  judgment  in  arriving  at  its  meaning. 
But  where  the  law-making  power  distinctly 
states  its  design,  no  place  is  left  for  con- 
struction." U.  S.  t?.  Stam,  (1883)  17  Fed. 
Rep.  435. 

"  It  is  a  fundamental  rule,  in  the  adminis- 
tration of  criminal  law,  that  penal  statutes 
are  to  be  construed  strictly,  and  that  cases 


within  the  like  mischief  are  not  to  be  drawn 
within  a  clause  imposing  a  forfeiture  or  a 
penalty,  unless  the  words  clearly  comprehend 
the  case."  U.  S.  v,  Stam,  (1883)  17  Fed. 
Rep.  435. 

Effect  of  statute  generally. — "  The  statute 
prescribes  the  punishment  for  two  offenses  in 
relation  to  the  prosecution  of  a  claim  for 
pension  —  one,  the  contracting  for,  demand- 
ing, receiving,  or  retaining  of  a  greater  com- 
pensation for  the  agent's  services  than  al- 
lowed by  law;  the  other,  the  withholding 
by  the  agent  of  the  whole  or  any  part  of  the 
claim  allowed.  The  plain  purpose  of  all 
those  stringent  provisions  of  the  pension 
laws  *  *  *  is  to  secure  absolutely  to 
the  pensioner  the  bounty  of  the  government. 
It  cannot  on  any  pretext  be  lawfully  diverted, 
directly  or  indirectly,  while  on  its  way  to 
the  pensioner.  It  is  not  assets  for  the  pay- 
ment of  debts  and  can  be  in  no  way  pledged, 
or  impounded  for  that  purpose,  and  all  deal- 
ings in  that  direction  are  null  and  void. 
*  *  •  Congress  has  by  the  most  stringent, 
special  legislation  sought  to  protect  these 
pensioners,  so  munificently  endowed,  against 
all  possibility  of  being  defrauded  by  the  agents 
they  employ  to  collect  their  dues  from  the 
government.  Nothing  less  than  the  uncon- 
ditional payment  of  the  full  amount,  leas 
the  small  fee  allowed,  will  discharge  the 
agent  from  the  penalties  of  this  statute, 
whenever,  by  any  contrivance  of  his,  he 
comes  into  possession  of  the  warrants  or 
the  money  they  represent.  All  else  is  a 
wrongful  withholding  under  this  statute.  It 
is  the  duty  of  the  courts  and  juries  to  so 
enforce  these  legislative  commands  that  there 
shall  be  no  evasion  of  them."  U.  S.  v. 
Moyers,  (1882)  15  Fed.  Rep.  411,  quoting 
U.  8.  V.  Ryckman,  (1882)  12  Fed.  Rep.  46. 
What  constitutes  violation  generally.  —  It 
is  a  violation  of  this  section  if  an  agent  con- 
tracts with  a  pensioner  to  render  his  ser- 
vices in  obtaining  or  securing  a  pension,  for 
more  than  $25;  or  if  there  were  no  contract 
and  the  agent  having  rendered  the  service 
demands  from  the  pensioner  when  he  has  re- 
ceived his  check  or  any  time  thereafter  more 
than  $25  for  such  services;  or  if,  the  pen- 
sioner having  received  his  check,  the  agent 

'drawing  or  assisting  in  drawing  the  money 
withholds  more  than  $25  for  his  services; 
or  if  the  pensioner  having  come  into  the  pos- 
session of  his  money  gives  to  the  agent  more 
than  $25  in  consequence  of  some  promise 
made  to  the  agent  or  pursuant  to  any  con- 
tract made  between  them,  or  induced  by  any 
understanding  or  agreement,  direct  or  in- 
direct, express  or  implied,  or  by  any  legal 
or  moral  obligation  whatsoever,  between 
them,  either  admitted  by  the  pensioner  or  set 
up  by  the  agent,  and  the  agent  so  received 
the  money.  tJ.  S.  v.  Brown,  (1889)  40  Fed. 
Rep.  457. 

.  Intent,  knowledge  of  statute,  fraud,  etc, 
all  immaterial.  —  If  an  attorney  has  received 
or  demanded  more  than  the  amount  allowed, 
the  offense  is  complete,  and  all  questions  re- 
lating to  intent,  knowledge  of  the  statute, 
reasonableness  of  the  fee,  or  fraud,  or  ex- 
tortion, are  immaterial.  U.  S.  v.  Moore, 
(1883)    18   Fed.   Rep.   686;    b.   S.   ».   Koch, 
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(1884)    21  Fed.  Rep.  873;   Smart  t?.  White, 
(1882)   73  Me.  332. 
Application  to  services  for  procuring  pay. 

—  "There  is  here  no  provision  in  regard  to 
services  for  procuring  pay,  nor  any  provision 
in  the  Act  regarding  it.  The  pensions  to 
soldiers,  their  widows  and  orphans,  are  not 
pay,  and  the  provisions  for  paying  them  are 
not  under  that  Act.  Arrearages  of  pay  were 
not  collected  under  any  pension  law,  or 
through  the  pension  office.  •  ♦  ♦  Since 
the  Act  in  which  this  offense  Is  described 
makes  no  provision  for  pay  or  for  bounty, 
and  the  fees  r^ulated  and  the  acts  forbidden 
are  those  done  in  regard  to  that  Act,  it 
seems  a  reasonable  construction  of  the  penal 
part  of  the  statute  that  withholding  pay  and 
bounty,  which  are  not  mentioned  there,  are 
not  intended  to  be  punished  by  the  Act." 
U.  S.  17.  Benecke,   (1879)    98  U.  S.  447. 

Two  offenses  dealt  with  by  section. — 
"There  can  be  no  doubt  that  section  5485 
deals  with  two  offenses  in  a  person  em- 
ployed as  aeent  or  attorney,  or  who  is  in- 
strumental m  obtaining  a  pension.  One  is 
the  obtaining  compensation  greater  than  that 
allowed  by  law,  either  by  contracting  for  it, 
demanding  it,  receiving  it,  or  retaining  it. 
U.  S.  V.  Brown,  (1889)  40  Fed.  Rep.  458. 
The  other  is  withholding?  it  under  any  other 
pretense  or  without  pretense."  U.  8.  V. 
Reynolds,   (1891)    48  Fed.  Rep.  215. 

Persons  included.  —  "  The  pKBnal  legislation 
therein  contained  had  respect  to  dealings 
between  a  pensioner  or  claimant  for  a  pen- 
sion, and  his  agent  or  attorney,  or  other 
person  prosecuting  his  claim."  U.  S.  v, 
Nicewonger,   (1884)   20  Fed.  Rep.  438. 

What  attorneys  included.  —  The  statute 
plainly  is  not  intended  to  be  confined  to  the 
regular  attorney  for  the  pension  claimant, 
recognized  as  such  at  the  pension  office;  for 
the  language  is  **  any  agent  or  attorney,  or 
any  other  person."  U.  S.  t?.  Schindler, 
(1880)  10  Fed.  Rep.  647;  Caverly  t?.  Rob- 
bins,    (1889)    149  Mass.   18. 

One  not  a  pension  agent.  —  Although  a  per- 
son is  not  a  regular  pension  agent  or  at- 
torney he  may  be  prosecuted  for  a  violation 
of  this  statute.  It  is  immaterial  what  was 
his  regular  profession  or  avocation;  it  is 
sufficient  that  even  temporarily,  he  engaged 
in  the  work  of  preparing,  presenting,  and 
prosecuting  a  claim  for  a  pension.  Doing 
that,  he  brings  himself  within  the  re- 
quirements of  the  statute.  Frisbie  t?.  U.  S., 
(1895)    157  U.  S.  160. 

Attorney  filling  blanks  and  taking  affi- 
davits.—  An  attorney  who  fills  out  the 
blanks  and  takes  the  necessary  affidavits  to 
enable  a  pensioner  to  obtain  his  payments 
is  liable  under  this  section  as  a  "  person  in- 
strumental in  prosecuting  a  claim,"  if,  upon 
obtaining  the  money  on  a  check  sent  to  the 
pensioner  in  his  care,  he  keeps  back  a  certain 
amount  as  his  fee,  even  though  the  claim 
were  established  and  the  papers  all  pre- 
pared by  another.  U.  S.  t?.  Reynolds,  (1892) 
48   Fed.  Rep.  721. 

Bank  instrumental  by  collection  of  check. 

—  "Any  person  who  becomes  instrumental 
in  the  prosecution  of  the  claim  and  the  col- 
lection of  the  money  is  liable  under  the  pro- 


visions of  these  statutes  if  violated.  If  the 
pensioner  carries  one  of  these  checks  to  the 
bank,  and  the  bank  takes  it  for  collection, 
and  collects  the  money,  the  bank  becomes  a 
person  instrumental  in  the  prosecution  of 
that  claim,  and  if  the  bank  fails  to  pay  it 
over,  irrespective  of  any  discount,  the  bank 
would  be  liable  under  this  statute."  U.  S. 
17.  Moyers,    (1882)    16  Fed.  Rep.  411. 

Banker  as  agent  for  collection.  —  "The 
mere  fact  that  a  banker  or  other  person 
agrees  to  collect  a  check  paid  to  a  pensioner 
by  a  pension  agent  does  not  thereby  make 
him  an  agent  for  the  prosecution  of  the  claim ' 
for  the  pension,  but  only  an  ordinary  agent 
for  the  collection  of  the  check  and  if  the 
pensioner  accepts  a  certificate  of  deposit  in 
lieu  of  the  check  of  a  pension  agent  the  or- 
dinary relation  of  debtor  and  creditor  is 
created."  U.  S.  v.  Howrrd,  (1875)  7  Biss. 
(U.  S.)   56,  26  Fed.  Cas.  No.  15,400. 

Finding  and  keeping  pension  check.  —  "If 
a  person  should  find  one  of  these  pension 
drafts  in  the  road  and  thereby  become  the 
possessor  and  holder  of  it,  and  should  under- 
take to  collect  it,  and  kept  the  money,  he 
would  become  an  instrument  in  the  collec- 
tion of  that  pension  claim  and  would  be 
liable."  U.  S.  v.  Moyers,  (1882)  15  Fed. 
Rep.  411. 

Retaining  more  than  legal  fee  by  any 
scheme  whatever.  —  "  Any  scheme  or  contriv- 
ance by  which,  under  the  guise  of  a  ^loan,  a 
mortgage,  or  a  gift,  or  other  dealing,  the 
claim  agent  retains  more,  than  the  legal  fee, 
is  a  violation  of  this  section."  U.  S.  v. 
Brown,   (1889)   40  Fed.  Rep.  457. 

"  In  the  prosecution  of  ^claims  like  this, 
there  can  be  no  scheme  whereby  this  statute 
may  be  evaded;  and  any  contrivance  that  the 
ingenuity  of  the  agent  or  attorney  can  de- 
vise, even  with  the  consent  of  the  party  en- 
titled to  the  pension,  to  pay  a  larger  fee 
than  $10,  violates  the  statute.  It  is  im- 
material whether  the  pensioner  consents  to 
it  or  not;  nor  how  much  he  may  be  willing 
to  waive  this  statute  and  pay  the  agent  or 
attorney  more  than  the  law  allows  him. 
Under  no  possible  construction  of  any  con- 
tract that  they  make  or  any  agreement  that 
the  pensioner  makes,  can  the  agent  receive 
or  retain  more  than  $10;  and  by  no  sort  of 
contrivance  or  device,  either  under  the  dis- 
guise  of  a  loan  or  the  purchase  of  property, 
or  a  gift,  or  any  other  scheme,  can  he  de- 
mand or  receive  or  retain  any  more  than 
the  fee  allowed  by  law.  The  law  protects 
this  pension  fund  as  long  as  the  relation 
of  the  agent  or  attorney  exists;  and  it  makes 
no  difference  what  the  relp+ion  is  or  how  it 
is  created  —  whether  by  the  ordinary  con- 
tract of  an  agent  and  attorney,  or  by  any 
implied  contract  of  an  agent  and  attorney, 
which  he  holds  or  sustains  in  the  case."  U. 
S.  V.  Moyers.   (1882)    15  Fed.  Rep.  411. 

Formal  demand  unnecessary.  —  "It  is  not 
necessary  that  there  should  be  any  formal 
demand.  This  statute  means  that  any  re- 
quest, direct  or  indirect,  made  by^the  agent 
for  a  larger  fee  than  $10  is  a  violation  of 
the  statute;  and  any  receipt  of  it  which  is 
a  receipt  for  the  purpose  of  violating  this 
statute  and  retaining  or  getting  more  than 
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the  law  allows  for  his  services  is  unlaw- 
ful." U.  S.  V.  Moyers,  (1882)  15  Fed.  Rep. 
411. 

Bona  fide  gift.  —  If  the  pensioner  gives 
the  agent  "the  money  of  her  own  free  will, 
without  demand  on  his  part,  it  not  being 
withheld  or  retained  by  him  against  her 
wish,  wholly  as  a  gratuity,  out  of  gratitude 
to  him  for  a  friendly  service,  not  induced  by 
the  fact  that  a  promise  or  understanding 
existed  by  which  he  should  be  compensated 
for  his  services,  or  by  his  setting  up  or  in- 
sisting upon  such  a  promise  or  understand- 
ing, or,  in  the  absence  of  it,  by  his 
claiming  some  merit  or  desert  on  his  part 
for  such  service ;  in  other  words,  if  the  money 
was  paid  to  him  without  any  demand,  re- 
quest, urgency,  or  action  on  liis  part  by  her, 
of  her  own  motion,  he  has  not  viol n ted  the 
section."  U.  S.  v.  Brown,  (1889)  40  Fed. 
Rep.  457;  U.  S.  v.  Moore,  (1883)  18  led. 
Rep.  686;  Schwab  r.  Ginkinger,  (1897)  181 
Pa.  St.  8. 

Gift  by  reason  of  pen9ion  services.  —  A 
voluntary  gift  of  pension  money  to  an  at- 
torney or  agent  does  not  violate  this  statute, 
even  though  the  reason  of  the  gift  was  the 
obtaining  of  the  pension.  Schwab  v.  Gen- 
kinger,    (1897)    181   Pa.   St.   8. 

Loans,  etc.,  to  agent.  —  "After  the  pen- 
sioner receives  his  money  it  is  his  own,  and 
he  may  do  with  it  what  lie  pleases,  except 
to  pay  to  his  agent  or  attorney  any  greater 
sum  than  $10,  directly  or  indirectly.  An 
agent  or  attorney  cannot  receive  such  pay- 
ment directly  or  indirectly;  if  he  does,  he 
becomes  liable  under  this  statute,  whether  it 
is  paid  out  of  the  pension  fund  or  not.  Out- 
side of  this,  the  pensioner  may  lend  him 
jnoney  or  buy  property  of  him,  paying  him 
for  the  same,  whether  it  be  with  pension 
money  or  any  other  money,  if  it  be  a  trans- 
action made  in  good  faith,  and  not  a  device 
to  evade  this  statute.  But  under  any  such 
device,  no  matter  what  form  it  takes,  if 
this  be  the  object  the  statute  is  violated." 
U.  S.  V.  Moyers,  (1882)  16  Fed.  Rep.  411; 
U.  S.  V.  Moore,   (1883)    18  Fed.  Rep.  686. 

Expenses  and  borrowed  money.  —  An  at- 
torney, however,  may  be  reimbursed  for  ex- 
penses incurred  in  procuring  a  pension  or 
for  money  advanced  for  the  same  purpose. 
U.  S.  V.  Moore,  (1883)  18  Fed.  Rep.  686; 
Morgan  v.  Davis,    (1874)    47  Vt,  610. 

Paym?nt  partly  for  expansas,  partly  as 
compensation.  —  "  The  defendant  is  entitled 
to  be  reimbursed  any  money  advanced  by 
him  or  expended  for  actual  expenses  in  the 
preparation  or  prosecution  of  these  claims; 
but  the  fact  that  the  money  received  by  de- 
fendant was  partly  to  reimburse  him  for 
money  advanced  and  expended  by  him  for 
actual  expenses  incurred  in  the  preparation 
and  prosecution  of  these  claims,  or  either 
of  them,  will  not  prevent  the  receipt  of 
money  being  unlawful  if  more  than  $L0  was 
paid  to  and  received  by  him  as  compensation 
for  his  services,"  U.  S.  t'.  Moore,  (1883) 
18  Fed.   Rep.  086. 

Repa3rment  of  borrowed  money.  —  Where 
a  pensioner  borrows  money  to  prosecute  and 
esUiblish  his  claim  to  a  pension,  and  agrees 
that  his  creditor  shall  be  repaid  out  of  the 
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pension  money  when  received,  the  provisions 
of  this  section  do  not  forbid  that  such  re- 
payment should  be  made.     Crane  v.  Linneus, 
(1885)  77  Me.  61. 
Expenses  in  removing  charge  of  desertion. 

—  To  an  indictment  for  retaining  a  greater 
sum  than  the  statutory  allowance  for  collect- 
ing a  widow's  pension,  it  is  a  good  plea  that 
the  husband  of  the  applicant,  for  if^ose  ser- 
vices the  pension  was  sought,  was  charged 
on  the  rolls  of  the  war  department  as  a  de- 
serter, and  that  it  was  agreed  between  de- 
fendant and  the  applicant  that  he  should 
receive  one-half  of  the  first  payment  on  ac- 
count of  the  pension,  less  costs  and  expenses, 
for  his  services  in  causing  such  charge  to  be 
removed.  U.  S.  v.  Snow,  (1877)  2  Flipp. 
(U.   S.)    1,  27  Fed.   Gas.   No.   16,350. 

Expenses  of  guardian.  —  In  South  wick  v. 
Evans,  (1890)  17  R.  I.  198,  compensation 
was  allowed  to  a  guardian  for  such  ser- 
vices and  expenses  in  procuring  a  pension 
for  his  ward  as  would  ordinarily  have  been 
performed  and  incurred  by  the  pensioner 
himself,  independently  of  his  attorney,  had 
he  been  of  capacity.  The  court  held  that 
such  services  were  not  rendered  in  procuring 
a  pension  within  the  meaning  of  the  statute, 
but  were  rather  in  preparation  for  the  prose- 
cution of  the  claim. 

Verbal  premiss  by  third  party.  —  These 
provisions  forbid  the  receiving,  from  any  per- 
son whatever,  any  compensation  for  services 
in  procuring  a  pension  other  or  greater  than 
that  provided  by  the  statute;  therefore,  an 
action  cannot  be  maintained  against  a  third 
party  by  a  pension  attorney  on  a  promise 
by  that  third  party  of  a  larger  fee.  In  this 
case  the  promise  was  verbal.  Wolcot  v. 
Frissell,   (1883)    134  Mass.  2. 

"The  word  'withholding'  has  a  definite 
signification,  and  contemplates  as  used  in  the 
statute  not  the  fraudulent  obtaining  of 
money  from  a  pensioner,  but  the  withholding 
of  the  money  before  it  reaches  the  hands  of 
the  pensioner  and  passes  under  his  dominion 
and  absolute  control."  Ballew  i;.  U.  S., 
(1895)    160  U.  S.  187. 

Offensa  applicable  to  all  pension  moneys. 

—  "  The  words  of  the  statute  do  not  in  terms 
confine  the  offense  to  a  wrongful  withholding 
of  money  collected  on  the  claim,  which  would 
of  course,  be  a  violation  of  it,  but  extend 
to  '  the  whole  or  any  part  of  the  pension  or 
claim  allowed  or  due  such  pensioner  or 
claimant.'"  U.  S.  t\  Ryckman,  (1882)  12 
Fed.  Rep.  46. 

Prevention  of  embezzlement,  not  larceny. 

—  "  The  purpose  of  the  statute  in  punishing 
a  withholding  by  certain  persons  standing 
in  a  fiduciary  relation  to  the  pensioner  is 
consistent  only  with  the  theory  that  Con- 
gress was  legislating  to  prevent  an  em- 
bezzlement of  pension  money,  not  a  larceny 
thereof  from  the  pensioner  or  the  obtaining 
of  the  same  from  him  by  false  pretenses." 
Ballew  V,  U.  S.,  (1896)   160  U.  S.  187. 

Forged  indorsements.  —  "The  ofifense  can- 
not be  restricted  to  withholding  money  col- 
lected on  valid  indorsements,  and  the  statute 
construed  to  turn  loose  all  who  by  forgery 
or  other  frauds  succeed  in  capturing  the  war- 
rant, notwithstanding  these  prohibitions,  ool- 
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lect  the  money  or  obtain  its  value,  and  neg- 
lect to  pay  it  to  the  pensioner."  U.  S.  v. 
Ryckman,   (1882)    12  Fed.  Rep.  46. 

Wrongful  withholding,  not  obtaining. — 
"The  penalty  is  imposed  for  the  wrongful 
withholding  of  the  whole  or  any  part  of  the 
pension  claim  allowed  and  due  such  pen- 
sioner, and  not  for  a  wrongful  obtaining  of 
the  same."  Ballew  v,  U.  S.,  (1895)  160  U. 
S.  187. 

What  "claimant"  intended. —  " The  of- 
fense described  is  'withholding  from  a  pen- 
sioner or  other  claimant  the  whole  or  any 
part  of  the  claim  allowed  and  due  said 
pensioner  or  claimant/  and  it  is  but  a  just 
limitation  of  the  word  'claimant/  that  he 
should  be  a  claimant  under  that  Act,  a  claim- 
ant before  the  pension  bureau."  U.  S.  v. 
Benecke,  (1879)  98  U.  S.  447. 

Time  of  taking  or  withholding.  —  "The 
taking  of  money  is  made  criminal  whether 
done  before  payment  to  the  pensioner,  at  the 
time  of  such  payment,  or  at  any  other  time. 
Withholding,  on  the  contrary,  is  confined  to 
money  due,  which  in  no  sense  embraces  that 
which  has*  been  actually  paid  over  to  a  pen- 
sioner and  has  passed  under  his  complete 
control."    Ballew  v.  U.  S.,  (1896)   160  U.  S. 

187. 

When  withholding  begins.  —  "A  withhold- 
ing of  the  pension  cannot  commence,  of 
course,  until  the  money  is  received  by  the 
party  charged.  Nor  can  it  commence  then 
unless  there  is  a  duty  of  immediate  payment 
to  the  pensioner.  A  reasonable  time  must 
certainly  -be  allowed  for  this.  What  that 
is  must  depend  in  each  case  on  its  own  cir- 
cumstances. A  refusal  to  pay  on  demand 
without  just  excuse  would  constitute  with- 
holding at  once.  Such  delay  as  would  show 
an  intention  to  evade  payment  would  con- 
stitute a  withholding.  If  there  is  nothing 
but  careless  delay  the  party  might  hold  the 
money  for  some  time  without, incurring  this 
severe  penalty  of  two  years'  imprisonment. 
In  short,  there  must  be  such  unreasonable 
delay,  some  refusal  to  pay  on  demand,  or 
some  such  intent  to  keep  the  money  wrong- 
fully from  the  pensioner,  as  would  constitute 
an  unlawful  withholding  in  the  meaning  of 
the  law."  U.  S.  v,  Irvine,  (1879)  98  U.  S. 
450. 

Offense  of  withholding  limited  to  what 
persons.  —  "The  fact  that  the  offense  of 
withholding  is  limited  to  any  agent  or  at- 
torney or  other  person  instrumentel  in  prose- 
cuting any  claim  for  pension  demonstrates 
that  Congress  intended  to  legislate  merely 
against  the  wrongful  withholding  by  certain 
individuals,  who,  by  reason  of  their  relation 
to  the  pensioner  and  his  claim,  might  law- 
fully obtain  possession  of  the  same  from 
the  government,  and  upon  whom  rested  the 
duty  of  paying  it  over  to  the  pensioner." 
Ballew  t\  U.  S.,   (1895)    160  U.  S.  187. 

Full,  unconditional  payment  necessary. 
—  "  Nothing  less  than  the  unconditional  pay- 
ment of  the'  full  amount  less  the  small  fee 
allowed  will  discharge  the  agent  from  the 
penalties  of  this  statute,  whenever,  by  any 
contrivance  of  his,  he  comes  into  possession 
of  the  warrants  or  the  money  they  represent. 
All  else  is  wrongful  withholding  under  this 


statute."  U.  S.  v,  Ryckman,  (1882)  12  Fed. 
Rep.   46. 

Tha  payment  by  an  agent,  under  agree- 
ment, of  a  debt  of  the  pensioner  out  of  pen- 
sion money  in  the  hands  of  the  agent,  if  a  6cma 
p,de  transaction,  is  not  a  withholding  of  pen- 
sion money  within  the  meaning  of  this  sec- 
tion. U.  S.  V.  Hewitt,  (1882)  11  Fed.  Rep. 
243. 

Intent  to  appropriate  presumed.  —  "  If  [an 
agent]  receives  it  for  the  purpose  of  paying 
debts  that  the  pensioner  wants  him  to  pay, 
that  is  not  a  wrongful  receipt;  but  if  he  re- 
ceives it  for  the  purpose  of  appropriating  it 
to  the  benefit  of  himself,  the  law  implies, 
from  the  fact  that  he  appropriates  it  to  his 
own  use  after  he  receives  it,  an  intention  on 
his  part  to  violate  this  statute,  unless  he  can 
show  to  you  that  he  has  received  it  for  some 
other  purpose  and  applied  it  to  that  pur- 
pose." U.  S.  V,  Moyers,  (1882)  15  Fed.  Rep. 
411. 

Receiving  money  to  deposit  for  pensioner. 
—  "If  [the  agent]  receives  the  money  for  the 

Surpose  of  depositing  it  in  the  bank,  and 
e  does  that  with  it,  this  is  not  a  wrongful 
receipt  of  it."  U.  S.  v.  Moyers,  (1882)  16 
Fed.  Rep.  411. 

Pension  money  collected  and  used  under 
power  of  attorney.  —  Where  a  pension  agent 
is  authorized  by  power  of  attorney  to  re- 
ceive all  the  letters  sent  to  the  pensioner, 
to  sign  all  papers  and  indorse  all  checks, 
his  receiving  the  check  or  warrant  of  the 
treasury  sent  to  the  pensioner  and  indorsing 
the  pensioner's  mark  thereon,  and  applying 
the  proceeds  thereof  partly  for  his  own  bene- 
fit, is  a  violation  of  this  statute.  It  is  the 
duty  of  the  agent  to  deliver  the  check  itself 
to  the  pensioner,  and  his  failure  to  do  so 
is  such  violation  unless  he  collects  the  money 
on  it  and  pays  it  to  the  pensioner.  Even  if 
the  power  of  attorney  operate  to  authorize 
the  agent  to  collect  and  receive  the  money,  the 
money  itself  when  so  collected  is  under  the 
protection  of  this  statute  until  uncon- 
ditionally paid  to  the  pensioner.  U.  S.  v, 
Ryckraan,    (1882)    12  Fed.  Rep.  46. 

Retention  of  pension  money  for  outside 
services.  —  The  retention  by  the  agent  of  a 
part  of  the  pension  money  for  professional 
fees  in  other  matters  not  connected  with  the 
pension,  in  pursuance  of  an  agreement  with 
the  pensioner,  is  not  an  unlawful  withhold- 
ing. U.  S.  V.  Hewitt,  (1882)  11  Fed.  Rep. 
243. 

Expenses  of  last  sickness  and  burial. — 
One  who  has  borne  the  expenses  of  the  last 
sickness  and  burial  of  a  pensioner  may  be 
allowed  reimbursement  out  of  his  accrued 
pension,  the  pensioner  not  having  left  suffi- 
cient assets  to  meet  such  expenses.  The 
provisions  of  the  above  statute  are  not  ap- 
plicable to  such  cases.    U.  S.  v.  Nicewonger, 

(1884)    20  Fed.  Rep.  438. 

.  Intent  of  retention.  —  "If  a  person  kept 
the  money  with  the  consent  of  the  pensioner 
for  any  other  purpose  than  retaining  it  for 
his  own  use,  such  retention  would  be  lawful; 
but  whenever  it  takes  the  form  of  appro- 
priating it  to  his  own  use  the  law  implies 
an  animus  to  violate  this  statute,  and  the 
only  way  to  negative  that,  is  to  show  that 
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it  was  received  with  some  other  intention 
and  appropriated  according  to  that  inten- 
tion." U.  S.  V.  Moyers,  (1882)  16  Fed.  Rep. 
411. 

Effect  of  repayment.  —  "After  the  offense 
has  been  committed,  in  wrongfully  withhold- 
ing the  money,  the  mere  fact  that  he  repents 
and  agrees  to  pay  it  back,  either  under  the 
stress  of  threatened  prosecution  or  of  some 
demand  that  is  made  of  him,  would  not  re- 
lieve the  offense  of  its  criminal  character. 
The  subsequent  payment  must  be  made  under 
circumstances  that  convince  you  that  the 
original  withholding  was  not  for  a  wrongful 
purpose."  U.  S.  v,  Moyers,  (1882)  16  Fed. 
Rep.  411. 

As  a  continuous  crime.  —  "  The  crime  •  *  * 
was  not  a  continuous  one  to  the  time  of  the' 
indictment."   U.  S.  v,  Irvine,  (1879)  98  U.  S. 
460. 

When  statute  of  limitations  begins  to  run. 
—  "  Whenever  the  act  or  series  of  acts  neces- 
sary to  constitute  a  criminal  withholding 
of  the  money  have  transpired  the  crime  is 
complete,  and  from  the  day  the  statute  of 
limitations  begins  to  run  against  the  prose- 
cution." U.  S.  V.  Inline,  (1879)  98  U.  S. 
460. 

Judicial  knowledge  of  statutes.  —  A  de- 
fendant's demurrer  to  an  indictment  for  un- 
lawful withholding*  of  a  part  of  the  pension 
money  due  a  pensioner  cannot  be  sustained 
on  the  ground  that  as  the  law  reiquires  all 
pension  money  is  to  be  paid  directly  to  the 
pensioner  the  court  must  judicially  know 
that  it  is  impossible  for  an  agent  or  at- 
torney to  wrongfully  withhold  it.  U.  S.  v. 
Mason,  (1881)  8  Fed.  Rep.  412;  U.  S.  v. 
Connally,    (1880)    1   Fed.  Rep.  779. 

Indictment  in  statutory  language.  —  "An 
indictment  for  a  statutory  offense  may,  in 
charging  the  offense,  merely  use  the  language 
of  the  stetute."  U.  S.  v,  Reynolds,  (1891) 
48  Fed.  Rep.  216. 

The  indictment  following  the  language  of 
the  statute,  charging  that  the  defendant  un- 
lawfully received  for  his  services  and  in- 
strumentality in  prosecuting  a  claim  for  a 
pension  from  the  United  States  a  greater 
compensation  than  is  allowed  by  law  is 
sufficient  to  set  forth  the  offense  in  the 
words  of  the  statute  if  the  words  themselves 
duly  set  forth  all  the  elements  necessary  to 
constitute  the  offense  and  apprise  the  ac- 
cused with  reasonable  certainty  of  the  ac- 
cusation against  him.  U.  S.  v.  Wilson, 
(1886)  29  Fed.  Rep.  286. 

Statement  of  instrumentality  sufficient  in 
Indictment.  —  An  indictment  is  sufficient  if 
it  states  that  the  defendant  was  instru- 
mental in  getting  the  claim;  it  is  not  neces- 
sary that  it  should  state  in  what  capacity 
or  in  what  way  he  was  instrumental.  U.  S. 
<?.  Reynolds,  (1891)  48  Fed.  Rep.  215;  U.  S. 
V.  Koch,   (1884)   21  Fed.  Rep.  873. 

Conclusiveness  of  commissioner's  decision 
as  to  right  to  pension.  —  Where  the  commis- 
sioner of  pensions  has  passed  upon  a  claim 


and  found  the  applicant  entitled  to  a  pen- 
sion it  is  conclusive  of  the  pensioner's  right 
to  the  pension  as  against  a  defendant  at- 
torney indicted  under  this  section,  that  the 
pension  had  been  allowed  and  was  due 
within  the  meaning  of  this  section.  U.  S. 
V,   Schindler,    (1880)    10   Fed.   Rep.   547. 

Evidence  necessary  for  conviction.  —  "To 
obtain  a  conviction  under  this  statute  it 
must  be  shown:  1st.  That  the  person  from 
whom  it  is  all^[ed  that  the  whole  or  any 
part  of  a  pension  is  wrongfuly  withheld, 
18  a  pensioner  of  the  Uniteid  States.  2d. 
That  the  amount  alleged  to  be  wrongfully 
withheld  is  the  whole  or  part  of  a  pen- 
sion or  claim  allowed  and  due  such  pen- 
sioner or  claimant.  3d.  That  the  person 
charged  with  the  wrongful  withholding  was 
an  agent  or  attorney  of  the  pensioner,  in- 
strumental in  prosecuting  the  pensioner's 
claim  for  pension,  or  if  not  an  agent  or  at- 
torney was  a  person  through  whose  instru- 
mentality the  claim  was  prosecuted.  4th. 
That  the  whole  or  part  of  the  pension  or 
claim  allowed  and  due  such  pensioner  or 
claimant  was  wrongfully  withheld  from  the 
pensioner  or  claimant  by  such  agent,  or  at- 
torney, or  other  person  instrumental  in 
prosecuting  the  claim  for  pension."  U.  S.  v, 
Howard,  (1875)  7  Biss.  (U.  S.)  56,  26  Fed. 
Cas.  No.  15,400. 

Guilt  not  dependent  upon  amount  of  ex- 
cess.—  The  question  of  the  guilt  of  a  de- 
fendant under  this  section  does  not  depend 
upon  the  amount  of  the  excess.  Frisbie  v. 
U.  S.,   (1895)    157  U.  S.  160. 

Success  immaterial.  —  The  guilt  or  inno- 
cence of  a  defendant  does  not  turn  on  the 
question  whether  he  is,  or  is  not,  successful 
in  obtaining  the  pension  for  which  he  is  ap- 
plying. Frisbie  t?.  U.  S.,  (1895)  167  U.  8. 
160. 

Excess  from  particular  pension  money. — 
Nor  does  guilt  depend  upon  whether  he 
takes  the  sum  in  excess  of  ten  dollars  out  of 
the  particular  pension  money  received  by  the 
applicant.  Frisbie  t?.  U.  S.,  (1896)  167  U. 
S.  160. 

Prior  Acts.  — For  cases  showing  the  effect 
of  prior  Acts  upon  the  sections  from  which 
this  Act  was  derived  and  the  effect  of  the 
repeal  of  such  Acts,  see  U.  S.  v.  Reisinger, 
(1888)  128  U.  S.  398;  U.  S.  v.  Sapinkow, 
(1898)  90  Fed.  Rep.  664;  U.  S.  v.  Wilson, 
(1886)  29  Fed.  Rep.  286;  U.  S.  v.  Van  Vliet, 
(1885)    23   Fed.   Rep.   36,   reversing     (1886) 

22  Fed.  Rep.  641 ;  U.  S.  v,  Mathews,   (1886) 

23  Fed.  Rep.  74;  U.  S.  v.  Hague,  (1884)  22 
Fed.  Rep.  700;  U.  S.  v.  Goodwin,  (1884)  20 
Fed.  Rep.  237;  U.  S.  v.  Moore,  (1883)  18  Fed. 
Rep.  686;  U.  S.  v,  Stam,  (1883)  17 
Fed.  Rep.  435;  U.  S.  v.  Jessup,(1883)  15  Fed. 
Rep.  790;  U.  S.  v.  Jenson,(1883)  15  Fed.  Rep. 
138;  U.  S.  V.  Hewitt.  (1882)  11  Fed.  Rep.  243: 
U.  S.  V.  Mason,  (1881)  8  Fed.  Rep.  412;  U. 
S.  V.  Dowdell,  (1881)  8  Fed.  Rep.  881; 
U.  S.  V,  Bennett,  (1874)  12  Blatchf.  (U.  S.) 
346,  24  Fed.  Cas.  No.   14,570. 


Sec.  5485.  [Attorney  for  pensions  demanding  more  than  legal  fee,  etc,'\ 
[Superseded,'] 
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This  section  was  as  follows: 

**  8ec.  5485.  Any  agent  or  attorney,  or  any 
other  person  instrumental  in  prosecuting  any 
claim  for  pension  or  bounty  land,  who  shall 
directly  or  indirectly  contract  for,  demand, 
or  receive  or  retain  any  greater  compensation 
for  his  services,  or  instrumentality  in  prose- 
cuting a  claim  for  pension  or  bounty  land 
than  is  provided  in  the  Title  pertaining  to 
pensions,  or  who  shall  wrongfully  withhold 
from  a  pensioner  or  claimant  the  whole  or 
any  part  of  the  pension  or  claim  allowed  and 


due  such  pensioner  or  claimant,  or  the  land- 
warrant  issued  to  any  such  claimant,  shall 
be  deemed  guilty  of  a  high  misdemeanor,  and, 
upon  conviction  thereof,  shall  for  every  such 
offense  be  fined  not  exceeding  five  hundred 
dollars,  or  imprisonment  at  hard  labor  not 
exceeding  two  years,  or  both,  at  the  discre- 
tion of  the  court."  Act  of  March  3,  1873, 
ch.  234,  17  Stat.  L.  676. 

It  was  apparently  superseded  by  the  nearly 
identical  provisions  in  the  preceding  section 
4786^  as  amended. 


An  Act  to  Prohibit  the  Retention  of  Soldiers'  Discharges  by  Claim-agents  and  Attorneys. 

[Act  of  May  21,  1872,  oh.  178,  17  Stat.  L.  187.^ 

{^Penalty  for  retaining  without  consent  or  refusing  to  deliver  discharge 
papers  or  land  warrants.]  That  any  claim-agent,  attorney,  or  other  person 
engaged  in  the  collection  of  claims  for  pay,  bounty,  pension,  or  other  allowances 
for  any  soldier,  sailor,  or  marine,  or  for  any  commissioned  officer  of  the  military 
or  naval  forces,  or  who  may  have  been  a  soldier,  sailor,  marine,  or  officer  of  the 
regular  or  volunteer  forces  of  the  United  States,  and  honorably  discharged,  who 
shall  retain,  without  the  consent  of  the  owner  or  owners  thereof,  or  shall  refuse 
to  deliver  or  account  for  the  same  upon  demand  duly  made  by  the  owner  or 
owners  thereof,  or  by  their  agent  or  attorney,  the  discharge-papers  or  land- 
warrant  of  any  such  soldier,  sailor,  or  marine,  or  commissioned  officer,  which 
may  have  been  placed  in  his  hands  for  the  purpose  of  collecting  said  claims, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  upon  conviction,  be  pun- 
ished by  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  not  exceed- 
ing six  months,  or  both,  at  the  discretion  of  the  court,  and  shall  thereafter  be 
debarred  from  prosecuting  any  such  claim  in  any  executive  department  of  the 
government      [17  Stat.  L.  1S7.] 


Repeal  in  part.  —  This  Act  as  far  as  it  em- 
braces and  warrants  had  been  repealed  before 
the  enactment  of  the  Revised  Statutes.  But 
as  regards  discharge  papers  it  was  not  re- 
pealed either  by  the  revision  nor  by  R.  S.  sec. 
6486.  'This  section  was  taken  textually  from 
section  31  of  the  Act  of  March  3, 1873,  and  by 


implication  repeals  the  proyisions  with  regard 
to  land  warrants  of  the  above  Act;  but  as 
a  repeal  by  implication  goes  no  further  than 
the  inconsistency  between  the  later  and  the 
earlier  statute  in  respect  to  discharge  papers, 
the  above  Act  is  still  in  force.  U.  £  V.  Web- 
ster, (1884)  2i  Fed.  Rep.  187. 


Sec.  2.  \_Pension  certificates  to  be  sent  to  agent  with  contract  for  attomey*s 
fee,  which  is  to  he  paid  and  dediccted.']  That  sections  forty-seven  hundred  and 
sixty-eight,  forty-seven  hundred  and  sixty-nine,  and  forty-seven  hundred  and 
eighty-six  of  the  Revised  Statutes  are  hereby  made  applicable  also  to  all  cases 
hereafter  filed  with  the  Commissioner  of  Pensions,  and  to  all  cases  so  filed  since 
June  twentieth,  eighteen  hundred  and  seventy-eight,  and  which  h^ve  not  been 
heretofore  allowed,  except  as  hereinafter  provided.     [23  Stat  L.  99.] 

This  and  the  following  section  0  are  from  the  Pensions  Appropriation  Act  of  July  4, 1884, 
ch.  181. 

Sec.  6.  [Commissioner  may  reject  contracts  for  fees,  if  undue  advantage 
taken."]  The  Commissioner  shall  have  power,  subject  to  review  by  the  Secre- 
tary, to  reject  or  refuse  to  recognize  any  contract  for  fees,  herein  provided  for, 
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whenever  it  shall  be  made  to  appear  that  any  undue  advantage  has  been  taken 
of  the  claimant  in  respect  to  such  contract      [ZS  Stat  L.  101.] 

See  note  to  section  2,  8upra. 


[Sec.  1.]  [Fee  reduced  in  increase  claims,  etc.  —  penalty  for  taking 
illegal  fee  —  pending  contracts.']  *  *  *  That  hereafter  no  agent  or  attor- 
ney shall  demand,  receive,  or  be  allowed  any  compensation  under  existing  law 
exceeding  two  dollars  in  any  claim  for  increase  of  pension  on  account  of  the 
increase  of  the  disability  for  which  the  pension  has  been  allowed,  or  for  services 
rendered  in  securing  the  passage  of  any  special  act  of  Congress  granting  a 
pension  or  an  increase  of  pension  in  any  case  that  has  been  presented  at  the 
Pension  Office  or  is  allowable  under  the  general  pension  laws :  And  provided 
further^  That  any  agent,  attorney,  or  other  person  instrumental  in  prosecuting 
any  claim  for  increase  of  pension  on  account  of  the  increase  of  disability  for 
which  pension  was  allowed,  or  who  has  rendered  services  in  procuring  the  pas- 
sage of  any  special  act  of  Congress  granting  a  pension  or  an  increase  of  pension 
in  any  case  that  has  been  presented  at  the  Pension  Office  or  is  allowable  under 
the  general  pension  laws,  who  shall  directly  or  indirectly  contract  for,  demand, 
receive,  or  retain  any  compensation  for  such  services,  except  as  hereinbefore 
provided,  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall,  for  each  and  every  such  offense,  be  fined  not  exceeding  five  hundred  dol- 
lars or  imprisoned,  not  exceeding  two  years  or  both,  in  the  discretion  of  the 
court :  Provided,  however.  That  the  foregoing  provisions  in  relation  to  fees  of 
agents  or  attorneys  shall  not  apply  to  any  case  now  pending  where  there  is  an 
existing  lawful  contract  express  or  implied.     *     *     *     [jgg  Stat.  L.  1082.] 

This  is  from  the  Pensions  Appropriation  Act  of  March  3,  1891,  ch.  648. 
Procuring  special  Act.  —  See  next  section. 


\_Pay  for  securing  special  legislation  prohibited.]  *  *  *  That  here- 
after no  pension  attorney,  claim  agent,  or  other  person  shall  be  entitled  to 
receive  any  compensation  for  services  rendered  in  securing  the  introduction 
of  a  bill  or  the  passage  thereof  through  Congress  granting  pension  or  increase  of 
pension ;  and  any  person  who  shall,  directly  or  indirectly,  contract  for,  demand, 
receive,  or  retain  any  compensation  for  such  services  shall  be  deemed  guilty  of 
an  offense,  and  upon  conviction  thereof  shall,  for  each  and  every  such  offense, 
be  fined  not  exceeding  five  hundred  dollars,  or  imprisoned  not  exceeding  two 
years,  or  both,  in  the  discretion  of  the  court      [32  Stat.  L.  76L] 

This  is  from  the  Act  of  Dec.  23, 1902,  ch.  13.  A  similar  provision  was  contained  in  the  Act 
of  March  10,  1902,  ch.  147,  32  Stat.  L.  62. 

Sec.  4787.  [Artificial  limbs,  etc.,  to  be  furnished  every  three  years.] 
Every  officer,  soldier,  seaman,  and  marine  who  was  disabled  during  the  war 
for  the  suppression  of  the  rebellion,  in  the  military  or  naval  service,  and  in  the 
line  of  duty,  or  in  consequence  of  wounds  received  or  disease  contracted  therein, 
and  who  was  furnished  by  the  War  Department  since  the  seventeenth  day  of 
June,  eighteen  hundred  and  seventy,  with  an  artificial  limb  or  apparatus  for 
resection,  who  was  entitled  to  receive  such  limb  or  apparatus  since  said  date, 
shall  be  entitled  to  receive  a  new  limb  or  apparatus  at  the  expiration  of 
every  three  years  thereafter,  under  such  regulations  as  have  been  or  may  be 
prescribed  by  the  Surgeon-General  of  the  Army.      [R.  S.] 
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Act  of  July  27,  1868,  ch.  2ft4,  16  Stat.  L. 
237;  Act  of  June  17,  1870,  ch.  132,  16  Stat  L. 
163;  Act  of  June  30,  1870,  ch.  179,  16  Stat, 
L.  174. 

This  section  was  amended  by  the  Act  of 
March  3,  1891,  ch.  682,  26  Stat.  L.  1103,  en- 
titled "An  act  to  amend  section  forty-seven 
hundred  and  eighty-seven  of  the  Revised  Stat- 
utes of  the  United  States ,'*  to  read  as  above. 
The  Act  provided  "That  section  forty-seven 
hundred  and  eighty -seven  of  the  Revised 
Statutes  of  the  United  States  be  amended  by 
striking  out  the  word  'five'  where  it  oc- 
curs therein,  and  inserting  in  lieu  thereof  the 
word  '  three '  so  that  when  amended  said  sec- 
tion will  read  as  follows:" 

Then  followed  the  provisions  above  set  out, 
the  only  change  from  the  section  as  originally 
enacted  being  in  the  substitution  of  the  word 
"  three  "  for  the  word  "  five  "  as  therein  men- 
tioned. 

The  section  had  been  previously  amended 
by  the  Act  of  Feb.  27,  1877,  ch.  69,  19  Stat. 
L.  262,  "  by  adding  at  the  end  of  the  section 
the  following:" 

"  The  provisions  of  this  section  shall  apply 
to  all  officers,  non-commissioned  officers,  en- 
listed and  hired  men  of  the  land  and  naval 
forces  of  the  United  States,  who,  in  the  line 
of  their  duty  as  such,  shall  have  lost  limbs 
or  sustained  bodily  injuries  depriving  them 
of  the  use  of  any  of  their  limbs,  to  be  deter- 
mined by  the  Surgeon-General  of  the  Army; 
and  the  term  of  five  years  herein  specified 
shall  be  held  to  commence  in  each  case  with 
the  filing  of  the  application  for  the  benefits 
of  this  section." 

This  amendment  was  carried  into  the  sec- 


ond edition  of  the  Revised  Statutes  as  a  part 
of  the  section.  No  mention  was  made  in  the 
Act  of  March  3,  1891,  of  this  amendment. 

Retroactive  effect  of  amended  section. — 
This  amendment  is  not  to  be  given  a  retro- 
active effect  so  that  those  entitled  to  the 
benefit  of  the  Act  can  now  demand  the  ad- 
ditional number  of  artificial  limbs,  or  t^e 
money  commutation  therefor,  that  they 
would  have  received  had  the  original  Act  con- 
tained the  word  "  three  "  instead  of  "  five." 
Fuller  V.  U.  S.,   (1891)  48  Fed.  Rep.  664. 

"The  word  'thereafter'  has  no  reference 
to  June  17,  1870,  but  refers  to  the  time  since 
that  date  when  any  artificial  limb  or  ap- 
paratus should  have  been  furnished,  which 
time  is  to  be  the  point  from  which  are  to  be 
reckoned  the  periods  of  three  years.  There  is 
no  groimd  in  the  law  for  the  pretension  that 
June  17,  1870,  is  the  point  from  which  the 
periods  of  three  years  are  to  be  reckoned. 
The  law  was  not  intended  to  have  a  retro- 
spective operation,  for  it  says  that  a  new  limb 
or  apparatus  shall  be  given  '  at  the  expiration 
of  every  three  years  thereafter,'  which  shows 
the  legislative  purpose  to  have  been  to  provide 
for  periods  of  three  years  in  the  future  and 
not  in  the  past."  Artificial  Limbs  —  Commu- 
tation into  Money,  (1891)  20  Op.  Atty.-Gen. 
83. 

Right  to  money  commutation  every  three 
years.  — "  As  an  artificial  limb  or  apparatus 
is  demandable  under  this  section,  as  amended, 
every  three  years  instead  of  every  five,  the 
money  commutation  for  such  limb  or  appa- 
ratus is  also  demandable  every  three  years." 
Artificial  Limbs  —  Commutation  into  Money, 
(1891)  20  Op.  Atty.-Gen.  83. 


Sec.  4788.  [^Commviation  rates  in  money  value  for  limb,  etc]  Every 
person  entitled  to  the  benefits  of  the  preceding  section  may,  if  he  so  elects, 
receive,  instead  of  such  limb  or  apparatus,  the  money  value  thereof,  at  the 
following  rates,  namely:  For  artificial  legs,  seventy-five  dollars;  for  arms, 
fifty  dollars;  for  feet,  fifty  dollars;  for  apparatus  for  resection,  fifty  dollars. 
[12.  S.] 

Act  of  June  17,  1870,  ch.  132,  16  Stat.  L.  153. 


Sec.  4789.  [Money  commutation,  how  to  he  paid.]  The  Surgeon-General 
shall  certify  to  the  Commissioner  of  Pensions  a  list  of  all  soldiers  who  elect 
to  receive  money  commutation  instead  of  limbs  or  apparatus,  with  the  amount 
due  to  each,  and  the  Commissioner  of  Pensions  shall  cause  the  same  to  be  paid 
to  such  soldiers  in  the  same  manner  as  pensions  are  paid.      [R.  8.] 


Act  of  June  17, 1870,  ch.  132,  16  Stat.  L.  163. 

See,  however,  Act  of  Aug.  16,  1876,  ch.  300, 
sec.   1,  infra,  p.  698. 

Payment  of  money  commutation  by  sur- 
geon-general. — "  The  repeal  of  section  4789 
(•  the  commissioner  of  pensions  shall  cause 
the  same  to  be  paid  to  such  soldiers  in  the 
same  manner  that  pensions  are  paid  *)  by  the 
Act  of  Aug.  15,  1876  (the  limbs  shall  be  fur- 
nished or  commutation  paid  '  under  such 
regulations  as  the  surgeon -general  of  the 
Army  may  prescribe*),  is  not  as  clear  as  it 
might  be;  but  the  interpretation  put  upon 
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it  not  only  by  executive  officers  but  by  Con- 
gress itself,  leads  to  the  conclusion  that  the 
purpose  of  that  Act  was  to  unite  under  the 
surgeon-general  the  payment  of  commutation 
with  the  issue  of  the  artificial  limbs  and  to 
discontinue  the  anomaly  of  the  surgeon-gen- 
eral expending  so  much  of  the  appropriation 
as  was  necessary  to  pay  for  the  limbs  and 
appliances  required,  and  the  commissioner  of 
pensions  disbursing  so  much  as  was  needed 
for  those  who  elected  to  receive  commuta- 
tion." Appropriatirii  for  Artificial  Limbs, 
(1881)  17  Op.  Atty.-Gen.  233. 

Volume  V, 


It.  i.  Me.  4790.  PENSIONS.  Aet  of  Aug.  15,  ml 

S6C.  4790.  [Money  commiUaiion  to  those  who  cannot  use  artificial  limb,^ 
Every  person  in  the  military  or  naval  service  who  lost  a  limb  during  the  war 
of  the  rebellion,  or  is  entitled  to  the  benefits  of  section  forty-seven  hundred  and 
eighty-seven,  but  from  the  nature  of  his  injury  is  not  able  to  use  an  artificial 
limb,  shall  be  entitled  to  the  benefits  of  section  forty-seven  hundred  and  eighty- 
eight,  and  shall  receive  money  commutation  as  therein  provided.      [22.  S.] 

Act  of  June  17,  1870,  ch.  132,  16  Stat.  L.  ing  after  the  word  "  rebellion  "  the  words  "  or 

153.  is  entitled  to  the  benefits  of  section  forty - 

This  section  was  amended  by  tde  Act  of  seven  hundred  and  eighty-seven"  as  given 

Feb.  27,  1877,  ch.  60,  19  Stat.  L.  252,  by  add-  here. 

Sec.  4791.  [Transportation  for  persons  to  whom  artificial  limbs  are  fur- 
nished,] The  Secretary  of  War  is  authorized  and  directed  to  furnish  to  the 
persons  embraced  by  the  provisions  of  section  forty-seven  hundred  and  eighty- 
seven,  transportation  to  and  from  their  homes  and  the  place  where  they  may  be 
required  to  go  to  obtain  artificial  limbs  provided  for  them  under  authority  of 
law.  The  transportation  allowed  for  having  artificial  limbs  fitted  shall  be 
furnished  by  the  Quartermaster-General  of  the  Army^,  the  cost  of  which  shall 
be  refunded  from  the  appropriations  for  invalid  pensions.      [iJ.  S.] 

Act  of  July  28,  1866,  ch.  305,  14  Stat.  L.  lowed  for  having  artificial  limbs  fitted  shall 

342.  be  furnished  by  the  Quartermaster-General  of 

-   This  section  was  amended  by  the  Act  of  the  Army,  the  cost  of  which  shall  be  refunded 

Feb.  27,  1877,  ch.  69,  19  Stat.  L.  252,  by  add-  from  the  appropriations  for  invalid  pensions,*' 

ing  the  last  sentence,  "  The  transportation  al-  as  above  given. 

An  act  to  regulate  the  issue  of  artificial  limbs  to  disabled  soldiers,  seamen  and  others. 

[Act  of  Aug.  16,  1876,  ch.  800,  10  Stat.  L.  203.} 

[Sec.  1.]  [Artificial  limbs,  how  furnished  or  commuted.]  That  every' 
officer,  soldier,  seaman  and  marine,  who,  in  the  line  of  duty,  in  the  military 
or  naval  service  of  the  United  States,  shall  have  lost  a  limb,  or  sustained  bodily 
injuries,  depriving  him  of  the  use  of  any  of  his  limbs,  shall  receive  once  every 
five  years  an  artificial  limb  or  appliance,  or  commutation  therefor,  as  provided 
and  limited  by  existing  laws,  under  such  regulations  as  the  Surgeon-General 
of  the  Army  may  prescribe ;  and  the  period  of  five  years  shall  be  held  to  com- 
mence with  the  filing  of  the  first  application  after  the  seventeenth  day  of  June, 
in  the  year  eighteen  hundred  and  seventy.      [19  Stat.  L,  203.'] 

Time  changed  to  every  three  years  by  R.  S.  sec.  4787,  as  amended.    See  supra,  p.  696. 
See,  however,  R.  S.  sec.  4789,  supra,  p.  697,  and  note  thereunder. 

Sec.  2.  [Transportation  to  have  limbs  fitted.]  That  necessary  transporta- 
tion to  have  artificial  limbs  fitted  shall  be  furnished  by  the  Quartermaster- 
General  of  the  Army,  the  cost  of  which  shall  be  refunded  out  of  any  money 
appropriated  for  the  purchase  of  artificial  limbs :  Provided,  That  this  act  shall 
not  be  subject  to  the  provisions  of  an  act  entitled  "  An  act  to  increase  pensions," 
approved  June  eighteenth,  eighteen  hundred  and  seventy-four.  [19  Stat.  L. 
208.] 

The  Act  of  June  18,  1874,  ch.  299,  sec.  1,  appropriation  for  furnishing  artificial  limbs 
18  Stat.  L.  78,  provided  that  no  artificial  and  appliances,  or  commutation  therefor,  and 
limbs  or  commutation  should  be  ^ven  to  per-  transportation,  should  be  expended  under  the 
sons  entitled  to  pensions  under  it  for  Iosa  of  direction  of  the  war  department.  Appro- 
limb.  It  was  superseded  by  Act  of  Aug.  4,  priation  for  Artificial  Limbs,  (1881)  17  Op^ 
1886,  ch.  899,  supra,  p.  625.  Atty.-Gen.  233. 

By  whom   appropriation   expended.  —  The 
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ICommutation  for  artificial  liynbs  —  no  fee  to  agerd.]  Artificial  limbs: 
For  furnishing  artificial  limbs  and  apparatus,  or  commutation  therefor, 
*  *  *  and  hereafter  in  case  of  commutation  the  money  shall  be  paid 
directly  to  the  soldier,  sailor,  or  marine,  and  no  fee  or  compensation  shall  be 
allowed  or  paid  to  any  agent  or  attorney.     *     »     *     ^26  Stat.  L.  979.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  March  3,  1891,  ch.  542. 

Sec.  1176.  [Trusses,  to  whom  furnished.']     [Superseded.] 

This  section  was  as  follows:  for  his  disability."    Act  of  l^lay  28,  1872,  ch. 

"  Sec.   1176.    Every   soldier  of  the  Union  228,  f7  Stat.  L.  164. 

Army  who  was  ruptured  while  in  the  line  of  .  I'his  section  was  apparently  superseded  by 

duty  during  the  war  for  the  suppression  of  the  provisions  of  the  Act  of  March  3,  1879, 

the  rebellion,  is  entitled  to  receive  a  single  or  ch.  173,  set  forth  below,  amending  the  Act  of 

double  truss,  of  such  style  as  may  be  desig-  May  28,  1872,  ch.  228,  sea  1,  incorporated  in 

nated  by  the  Surgeon -General,  as  best  suited  the  above  section  of  the  Revised  Statutes. 

An  act  to  amend  the  act  entitled  "An  act  to  provide  for  famishing  trasses  to  disabled 
soldiersy"  approved  May  twenty-eighth,  eighteen  hundred  and  seventy-two. 

[Act  of  March  3,  1879,  ch.  11 S,  20  Stat.  L.  353.^ 

[Trusses,  to  whom  furnished.]  That  section  one  of  the  act  entitled  "  An 
act  to  provide  for  furnishing  trusses  to  disabled  soldiers ",  approved  May 
twenty-eighth,  eighteen  hundred  and  seventy  two,  be,  and  the  same  is  hereby, 
amended  so  that  said  section  shall  read  as  follows : 

That  every  soldier  of  the  Union  Army,  or  petty-officer,  seaman,  or  marine 
in  the  naval  service,  who  was  ruptured  while  in  the  line  of  duty  during  the 
late  war  for  the  suppression  of  the  rebellion,  or  who  shall  be  so  ruptured  there- 
after in  any  war,  shall  be  entitled  to  receive  a  single  or  double  truss  of  such 
style  as  may  be  designated  by  the  Surgeon-General  of  the  United  States  Army 
as  best  suited  for  such  disability;  and  whenever  the  said  truss  or  trusses  so  fur- 
nished shall  become  useless  from  wear,  destruction,  or  loss,  such  soldier,  petty- 
officer,  seaman,  or  marine  shall  be  supplied  with  another  truss  on  making  a 
like  application  as  provided  for  in  section  two  of  the  original  act  of  which  this 
is  an  amendment:  Provided,  That  such  application  shall  not  be  made  more 
than  once  in  two  years  and  six  months;  And  provided  further.  That  sections 
two  and  three  of  the  said  act  of  May  twenty-eighth,  eighteen  hundred  and 
seventy-two,  shall  be  construed  so  as  to  apply  to  petty-officers,  seamen,  and 
marines  of  the  naval  service,  as  well  as  to  soldiers  of  the  Army.  [20  Stat..  L. 
S5S.] 

Section  1  of  the  Act  mentioned  in  the  text  cured,  but  at  the  same  time  it  is  left  dis- 
was  incorporated  in  the  Revised  Statutes  as  cretionary  with  the  surgeon-general  to  adopt 
section  1176.  Sections  2  and  3  were  incorpo-  one  style  in  all  cases,  or  he  may  furnish 
rated  in  the  Revised  Statutes  as  sections  different  styles  in  different  cases;  but  al- 
ii 77,  1178.                                                              •  ways   the   style  best   suited   to  the   circum- 

Style  of  trass  to  b3  furnished.  —  "  Congress  stances  of  the  case  in  which  it  is  furnished." 

intended   to   furnish   soldiers   of   the   Union  Trusses  for  Disabled  Soldiers,  (1872)   14  Op. 

army  who  were  ruptured  while  in  the  line  of  Atty.-Gen.  72. 
duty,  wiUi  the  best  truss  that  could  be  pro- 

SeC.  1177.  [Applicaiion  for  truss.]  Application  for  such  truss  shall  be  made 
by  the  ruptured  soldier,  to  an  examining  surgeon  for  pensions,  whose  duty  it 
shall  be  to  examine  the  applicant,  and  when  found  to  have  a  rupture  or  hernia, 
to  prepare  and  forward  to  the  Surgeon-General  an  application  for  such  truss 
without  charge  to  the  soldier.      [R.  S.] 

Act  of  May  28,  1872,  ch.  228,  17  Stat.  L.  tended  to  petty  officers,  seamen,  and  marines 
164.  -  of  the  naval  service,  by  provisions  of  the  pre- 

lliis  and  the  following  section   1178   ex-       ceding  text. 
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Sec.  1178.  [Trusses,  purchase  of.]  The  Surgeon-General  is  authorized 
and  directed  to  purchase  the  trusses  required  for  such  soldiers,  at  wholesale 
prices,  and  the  cost  of  the  same  shall  be  paid  upon  the  requisition  of  the  Sur- 
geon-General out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated. 

Act  of  May  28,  1872,  ch.  228,  17  Stat.  L.  164. 
See  note  to  section  1177,  supra. 
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See  KIDNAPPING,  vol.  4,  p.  774. 
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PERJURY. 

*•  S-  5392.  Perjury,  701. 

5393.  Subornation  of  Perjury,  705. 

5396.  Form  of  Indictment  for  Perjury,  705. 

5397.  Indictment  for  Subornation  of  Perjury^  707. 

1023.  Matters  Set  Forth  in  Prosecutions  for  Perjury  Before  a  Naval  Court* 
Martial,  708. 

CROSS-REFERENCES. 

By  Persons  in  Naval  Service  in  Procuring  Approval,  etc.,  of  Claim  Against  United 

States,  see  ARTICLES  FOR  THE  GOVERNMENT  OF  THE  NAVY, 

vol.  I,  p.  465. 
By  Persons  in  Military  Service,  in  Obtaining  Approval,  etc,  of  Claim  Against  United 

States,  see  ARTICLES  OF  WAR,  vol.  i,  p.  493. 
By  Census  Employees,  see  CENSUS,  vol.  i,  p.  747. 
By  Making  Affidavits  in  Support  of  Claims,  see  CLAIMS,  vol.  2,  p.  i. 
By  Person  Applying  to  Sue  as  Poor  Person,  see  COSTS,  vol.  2,  p.  294. 
By  Importers  of  Merchandise,  etc,  see  CUSTOMS  DUTIES,  vol.  2,  p.  629. 
By  Consul,  in  Verifying  Accounts,  see  DIPLOMA  TIC  AND  CONSULAR  OFFI- 
CERS, vol.  2,  p.  803. 
By  Persons  Making  Depositions  Before   Consular   Officers,  see  DIPLOMATIC 

AND  CONSULAR  OFFICERS,  vol.  2,  p.  812. 
Extradition  for  Perjury,  see  EXTRADITION,  vol.  3,  p.  69. 
By  Internal  Revenue  Officer,  in  Verifying  Accounts,  see  INTERNAL  REVENUE, 

vol.  3,  p.  569. 
By  Persons  Testifying  in  Proceedings  Before  Interstate  Commerce  Commission,  see 

INTERSTATE  COMMERCE,  vol.  3,  p.  855. 
By  Persons  in  Proceedings  in  Relation  to  Public  Lands,  see  MINERAL  LANDS, 

MINES,   AND  MINING,  ante,  p.   i;  PUBLIC  LANDS;    TIMBER 

LANDS  AND  FOREST  RESERVES. 
By  Persons  in  Pension  Cases,  see  PENSIONS,  ante,  p.  606. 
By   Surety  to  Bond  of  Bidder  for   Contract    of  Carrying  Mail,    see   POSTAL 

SERVICE, 
In  Papers  Relating  to  Registration,  etc,  of  Vessels,  see  SHIPPING  AND  NA  VI- 

GA  TION. 
Copies  of  Returns  in  Returns  Office  as  ^Evidence  Against  Officer,  see  PUBLIC 

CONTRACTS, 
FcUse  Swearing  Generally,  and  Effect  Thereof,  see   EVIDENCE,  vol.    3,  p.    i; 

NATURALIZATION,  ante,  p.  200;  and  consult  the  General  Index, 


Sec.  5392.  {Perjury,]  Every  person  who,  having  taken  an  oath  before 
a  competent  tribunal,  officer,  or  person,  in  any  case  in  which  a  law  of  the 
United  States  authorizes  an  oath  to  be  administered,  that  he  will  testify,  declare, 
depose,  or  certify  truly,  or  that  any  written  testimony,  declaration,  deposition, 
or  certificate  by  him  subscribed  is  true,  willfully  and  contrary  to  such  oath 
states  or  subscribes  any  material  matter  which  he  does  not  believe  to  be  true, 
is  guilty  of  perjury,  and  shall  be  punished  by  a  fine  of  not  more  than  two  thou- 
sand dollars,  and  by  imprisonment,  at  hard  labor,  not  more  than  five  years ;  and 
shall,  moreover,  thereafter  be  incapable  of  giving  testimony  in  any  court  of 
the  tlnited  States  until  such  time  as  the  judgment  against  him  is  reversed. 
[B.  8.-] 
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Act  of  April  3,  1790,  ch.  9,  1  Stat  L. 
116;  Act  of  March  3,  1825,  ch.  66,  4  Stat.  L. 
118. 

Sections  5302,  5393,  5396,  5397  are  from 
chapter  4  (**  Crimes  Against  Justice  ")  of  title 
30  ("Crimes")  of  the  Revised  Statutes. 

This  statute  is  general  in  its  terms,  apply- 
ing to  all  cases  in  which  a  false  oath  or  false 
testimony  is  taken  or  given  before  any  com- 
petent tribunal,  officer,  or  person.  Babcock 
f?.  U.  S.,  (1888)  34  Fed.  Rep.  873.  See  also 
Peters  v.  U.  S.,  (1894)  2  Okla.  116.  • 

The  federal  courts  have  exclusive  jurisdic- 
tion of  perjury  committed  in  a  deposition 
taken  before  a  notary  public  in  a  congres- 
sional contested  election  case.  In  re  Loney, 
(1890)  134  U.  S.  372. 

When  perjury  is  committed  by  persons  desijg- 
nated  by  penal  laws  of  Congress,  in  proceed- 
ings prescribed  and'regulated  solely  by  Acts  of 
Congress,  it  is  exclusively  cognizable  by  the 
national  courts.  In  re  Loney,  (1889)  38  Fed. 
Rep.  101.  See  also  Ex  p.  Bridges,  (1875)  2 
Woods  (U.  S.)  428;  State  v,  Shelley,  (1883) 
11  Lea  (Tenn.)  594. 

The  oath  need  not  be  taken  with  any  par- 
ticular form.  —  The  affiant  being  unable  to 
write,  the  commissioner  reduced  his  state- 
ment to  writing  ending  with  the  jurat 
"  sworn  to  before  me,"  and  said  to  him,  "  If 
you  swear  to  this  statement,  put  your  mark 
here."  The  affiant  put  his  mark;  this  was 
held  to  be  an  oath.  U.  S.  v.  Mallard,  (1889) 
40  Fed.  Rep.  151. 

As  the  form  of  taking  the  oath  in  the  state 
of  New  York  does  not  require  the  uplifting 
of  the  hand  or  placing  it  upon  a  Bible,  if  the 
words  used  be,  "  You  do  swear  in  the  presence 
of  the  ever-living  God,"  the  evidence  of  a 
notary  public,  that  he  used  that  form  sub- 
stantially and  was  careful  about  using  it,  is 
sufficient  as  to  the  oath  being  duly  taken  to 
sustain  a  verdict  of  guilty  of  perjury.  U.  S. 
V.  Baer,  (1880)  6  Fed.  Rep.  42. 

Oath  required  by  law.  —  An  oath  adminis- 
tered to  a  witness  by  the  clerk  of  the  Circuit 
Court  as  to  the  distance  from  the  court  to  his 
home,  taken  by  the  witness  to  support  his 
claim  for  mileage,  was  not  taken  under  any 
law  of  the  United  States.  An  extrajudicial 
oath  lays  no  foundation  for  a  prosecution  for 
perjury.  U.  8.  v.  Babcock,  (1846)  4  McLean 
(U.  S.)  113. 

Affidavit  required  by  department  regula- 
tion. —  Perjury  cannot  be  predicated  upon  ah 
affidavit  required  by  a  department  regulation 
but  unauthorized  by  any  statute.  U.  S.  v. 
Maid,  (1902)  116  Fed.  Rep.  650.  See  also 
(1852)  6  Op.  Atty.-Gen.  612. 

An  affidavit  made  by  the  surety  on  a 
match-stamp  bond,  made  in  compliance  with 
a  regulation  of  the  treasury  department,  is 
an  affidavit  authorized  by  law;  and  if  the 
statements  are  false,  perjury  may  be  as- 
signed. Ralph  r.  U.  S.,  (1881)  9  Fed.  Rep. 
693. 

'*  A  competent  tribunal,  officer,  or  person. " 
—  A  disirict  judge  has  full  power  to  ad- 
minister an  oath,  as  being  incident  to  his 
judicial  office.  U.  S.  v.  Ambrose,  (1880)  2 
Fed.    Rep.    556. 

$ee  U.  S.  V.  Clark,  (1813)  1  Gall.  (U.  S.) 


497,  as  to  a  hearing  on  a  criminal  complaint 
before  a  district  judge. 

Deputy  clerk.  —  Upon  an  oath  adminis- 
tered by  a  deputy  clerk  in  the  presence  of 
the  court  perjury  may  be  predicated.  U.  S. 
V.  Nihols,   (1845)   4  McLean  (U.  S.)   23. 

Probate  judge,  —  An  affidavit  taken  before 
a  judge  of  probate  in  support  of  an  applica- 
tion to  commute  a  homestead  entry  cannot 
be  made  the  ground  of  a  charge  of  perjury, 
as  such  officer  was  not  one  authorized  by  the 
Act  of  Congress  to  administer  the  oath  in 
such  a  case.  U.  S.  t?.  Howard,  (1889)  37 
Fed.  Rep.  666. 

Notary  public,  —  An  indictment  cannot  be 
sustained  upon  a  false  affidavit  made  before 
a  notary  public  in  support  of  the  affiant's 
claim  as  a  pre-emptor  of  coal  land,  under 
sections  2348  and  2349,  as  no  law  authorized 
notaries  to  administer  oaths  in  such  cases. 
U.  S.  V.  Manion,    (1890)   44  Fed.  Rep.  800. 

A  false  affidavit  as  to  loss  of  a  registered 
letter  made  before  a  notary  public  is  not 
ground  of  a  prosecution  for  perjury,  as  the 
notary  had  no  authority  to  administer  snch 
oath.  See  R.  S.  sec.  1778.  U.  S.  t?.  Law, 
(1892)   50  Fed.  Rep.  915. 

Prior  to  the  Act  of  February  26,  1881, 
ch.  82,  a  notary  public  had  no  authority  to 
administer  oaths  to  an  officer  of  a  national 
bank  in  verifying  his  report.  U.  S.  v.  Curtis, 
(1882)    107  U.  S.  671. 

A  false  oath  taken  by  a  director  of  a 
national  bank  before  a  notary  public  renders 
such  affiant  liable  to  indictment,  as  the 
notary  had  the  power,  under  the  Act  of 
August  15,  1876,  to  administer  such  oath. 
U.  S.  V.  Neale,  (1883)   14  Fed.  Rep.  767. 

Clerk  of  County  vourt. — The  affidavit 
of  an  applicant  for  an  entry  on  land  may, 
unddr  certain  circumstances,  be  made  before 
the  clerk  of  the  County  Court,  and  it  may 
be  the  basis  for  a  charge  of  perjury,  what 
the  facts  and  circumstances  appear  in  the 
affidavit  which  give  the  clerk  of  the  County 
Court  the  power  to  administer  the  oath  in 
such  cases.  U.  S.  v.  Hearing,  (1886)  26 
Fed.  Rep.  744. 

A  false  oath  taken  under  the  "  Timber  Cul- 
ture Act "  before  a  notary  public  or  county 
clerk  would  render  the  party  liable  to  in- 
dictment, as  the  Act  permits  the  oath  to 
be  administered  by  any  "officer  authorized 
to  administer  oaths  in  the  district  where 
the  land  is  situated."  U.  S.  <?.  Madison, 
(1884)  21  Fed.  Rep.  628;  U.  S.  V.  Shinn, 
(1882)    14  Fed.  Rep.  447. 

Justice  of  the  peace.  —  False  swearing  to 
an  affidavit,  made  before  a  justice  of  the 
peace  pursuant  to  a  regulation  of  the  secre- 
tary of  the  treasury  to  carry  into  effect  the 
Act  of  July  5,  1832.  is  perjury  under  the 
Act  of  Congress  of  March  1,  1823.  U.  S.  v. 
Bailey,  (1835)  9  Pet.  (U.  S.)  238;  see 
U.  S.  17.  Sonachall,  (1864)  4  Biss.  (U.  S.) 
425. 

An  oath  may  be  administered  by  a  state 
officer  authorized  by  the  usage  of  the  treas- 
ury department,  where  the  Act  of  Congress 
requires  an  oath  to  be  made.  U.  S.  r. 
Winchester,   (1840)   2  McLean    (U.  S.)    IS5. 

An  affidavit  taken  before  a  justice  of  the 
peace  to  support  a  pension  claim  may  be  a 
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ground  for  a  charge  of  perjury,  as  the  regu- 
lations of  the  commissioner  of  pensions  au- 
thorize such  verification  to  be  made  before 
*'  an  officer  duly  authorized  to  administer 
oaths  for  general  purposes."  U.  S.  v.  Boggs, 
(1887)    31   Fe<l.  Rep.  337. 

Commissioner  of  Circuit  Court.  —  An  in- 
dictment will  not  be  sustained  when  the  oath 
was  taken  before  a  commissioner  of  the  Cir- 
cuit Court  in  taking  bail  where  the  laws  of 
the  state  do  not  authorize  the  state  officers 
mentioned  in  the  statute  to  administer  oaths 
for  similar  purposes.  See  section  1178,  R.  S. 
U.  S.  V.  Garcelon,  (1897)  82  Fed.  Rep. 
611. 

The  Circuit  Court  had  authority  to  ap- 
point a  commissioner  to  take  a  deposition 
in  a  cause  therein  pending,  and  false  swear- 
ing would  render  the  witness  liable  to  in- 
dictment. U.  S.  V,  Coons,  (1866)  1  Bond 
(U.  S.)    1. 

Commissioner  of  land  office,  —  False  swear- 
ing in  a  deposition  taken  by  a  commission 
issued  from  a  land  office  authorized  by  an 
act  of  the  legislature  of  Oklahoma,  ratified 
by  Act  of  Congress,  is  a  violation  of  this 
section.    Finch  v.  U.  S.,  (1893)   1  Okla.  396. 

Deputy  collector.  —  Under  the  Act  of 
March  3,  1817,  a  deputy  collector  appointed 
by  the  collector  with  the  approval  of  the 
secretary  of  the  treasury  is  an  officer  of  the 
customs,  and  a  false  oath  taken  before  him 
will  subject  the  offender  to  indictment.  U. 
S.  V.  Barton,  (1833)  Gilp.  (U.  S.)  439. 

A  local  land  officer  in  hearing  a  contest 
with  respect  to  a  homestead  entry,  under 
rules  of  practice  promulgated  by  the  interior 
department,  constitutes  a  competent  tribunal. 
Caha  V.  U.  S.,  (1894)  152  U.  S.  211.  See 
also  Peters  v.  V.  S.,   (1894)   2  Okla.  138. 

Tribunal  created  by  a  department.  —  A 
person  wilfully  swearing  falsely  before  a 
tribunal  created  by  a  department  under  au- 
thority conferred  by  an  Act  of  Congress,  is 
guilty  of  perjury.  Caha  v.  U.  S.,  (1894) 
162  U.  S.  211,   (1835)   2  Op.  Atty-Gen.  700. 

When  court  had  no  jurisdiction.  —  Perjury 
cannot  be  affirmed  in  a  matter  or  proceeding 
of  which  the  court  had  no  jurisdiction.  U. 
S.  V.  Cuddy,    (1889)    39  Fed.  Rep.  696. 

The  words  ''declaration"  and  ''certifi- 
cate" are  not  used  as  terms  of  art  or  in  a 
technical  sense,  but  in  the  ordinary  and 
popular  sense  to  signify  any  statement  of 
material  matters.  U.  S.  v.  Ambrose,  (1883) 
108  U.  S.  336. 

A  statement  of  an  account  against  the 
United  States  rendered  by  a  clerk  of  court 
and  taken  and  subscribed  on  oath  by  him 
that  the  account  is  just,  is  a  "  declaration  " 
within  the  meaning  of  the  section.  U.  S.  v. 
Ambrose,   (1883)    108  U.  S.  336. 

The  verification  by  a  cashier  of  a  national 
bank  of  a  report  of  the  condition  of  the  bank 
is  a  declaration  within  the  meaning  of  this 
section.  U.  S.  v.  Bartow,  (1882)  10  Fed. 
Rep.  873. 

Indictment  before  original  cause  disposed 
of.  —  The  crime  is  complete  when  the  act 
is  done,  and  it  is  not  necessary  that  the 
cause  in  which  the  perjury  is  alleged  to  have 
been  committed  shall  have  been  finally  dis- 
posed of  before  indictment  for  the  perjury. 


U.  S.  V.  Pettus,    (1897)    84  Fed.  Rep.  791. 
See  also  Finch  v.  U.  S.,  1  Okla.  396. 

What  does  or  does  not  constitute  offense, 
—  The  oath  must  be  false,  of  material  facts, 
and  administered  in  a  proceeding  authorized 
by  law  by  one  having  legal  authority.  U.  S. 
V.  Bedgood,  (1891)  49  Fed.  Rep.  64;  U.  S. 
V.  Hall,   (1890)   44  Fed.  Rep.  864. 

The  dejfendant  must  have  sworn  to  a  dec- 
laration which  he  was  aware  was  false,  either 
by  swearing  to  a  fact  which  he  knew  was  not 
true,  or  by  swearing  to  his  knowledge  of  the 
fact  when  he  knew  he  had  no  such  knowl- 
edge. U.  S.  V.  Atkins,  (1856)  1  Sprague 
(U.  S.)  558;  U.  S.  V.  Moore,  (1873)  2 
Jewell    (U.   S.)    232. 

One  ignorant  of  his  right  to  remain  silent, 
and  not  warned  of  his  right  to  refuse  to  give 
self-incriminating  evidence,  especially  when 
the  examination  was  conducted  privately  and 
inquisitorial ly,  cannot  be  convicted  of  per- 
jury if  the  testimony  so  extracted  be  false. 
U.  S.  17.  Bell,    (1897)    81  Fed.  Rep.  830. 

Rash  or  reckless  swearing  to  what  is  not 
true  is  not  necessarily  perjury.  U.  S.  v. 
Edwards,  (1890)  43  Fed.  Rep.  67;  U.  S.  v. 
Atkins,  (1856)  1  Sprague  (U.  S.)  558;  U. 
S.  V.  Moore,  (1873)  2  Lowell  (U.  S.)  232; 
U.  8.  u.  Shellmire,  (1831)  Baldw.  (U.  S. 
370. 

Statements  not  authorized  by  law.  —  An 
affidavit  made  on  an  application  for  a  com- 
mutation of  a  homestead  entry,  cannot  be 
made  the  ground  of  a  charge  of  perjury 
where  the  alleged  false  statements  are  not 
the  statements  required  or  authorized  by 
law  to  be  made  in  such  affidavit.  U.  S.  v. 
Howard,    (1889)    37  Fed.  Rep.  666. 

Perjury  in  bankruptcy  proceedings  was 
not  indictable  under  this  section,  but  under 
the  Bankruptcy  Act  of  1800,  and  the  repeal 
of  the  Act  of  Bankruptcy  operated  as  a  bar 
to  a  prosecution  for  perjury  alleged  to  have 
been  committed  before  the  passing  of  the 
repealing  Act.  U.  S.  v.  Passmore,  (1804) 
4  Dall.  (U.  S.)  372.  See  also  Anonymous, 
(1804)    1  Wash.   (U.  S.)   84. 

An  indictment  for  perjury  for  swearing 
falsely  in  a  schedule  of  property  in  a  pe- 
tition for  a  certificate  ot  bankruptcy  will 
not  lie  under  this  section.  U.  S.  v.  Dickey, 
(1846)    Morr.    (Iowa)    412. 

But  see  U.  S.  v.  Nihols,  (1845)  4  McLean 
(U.  S.)  23,  in  which  the  court  said  that  an 
indictment  alleging  that  the  defendant,  in 
applying  for  the  benefit  of  the  Bankrupt 
Law,  in  the  schedule  attached  to  his  petition, 
did  not  state  all  his  property  as  the  law 
requires,  charges  an  offense  under  this 
statute. 

In  naturalization  proceeding.  —  Testifying 
under  oath  that  the  defendant  was  well  ac- 
quainted with  the  applicant  for  naturaliza- 
tion, when  as  a  fact  he  was  a  total  stranger 
and  volunteered  as  a  witness,  is  sufficient  to 
warrant  conviction  for  perjury.  U.  S.  r. 
Jones,    (1877)    14    Blatchf.    (U   S.)    90. 

In  examination  of  juror  on  voir  dire.  — 
No  law  of  Congress  provides  for  the  swearing 
of  a  juror  on  his  voir  dire.  Following  th^ 
law  and  practice  of  che  state,  the  federal 
court  may  swear  such  juror,  and  testifying 
falsely   on   such   voir  dire  will   render  him 
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liable  to  indictment.  Finch  %>.  U.  S.,  (1893) 
1  Okla.  396.  See  also  U.  S.  t?.  Brown,  (1889) 
6  Utah  116,  as  to  false  swearing  by  a  grand 
juror  as  to  his  belief  in  polygamy. 

In  contempt  proceeding.  —  If  a  party 
purge  himself  on  oath  in  a  proceeding  as  for 
contempt,  collateral  impeaching  testimony 
will  not  be  received;  but  if  the  respondent 
has  perjured  himself  he  may  be  recognized 
to  answer.  U.  S.  v.  Dodge,  (1814)  2  Gall. 
(U.  S.)  313. 

By  surety  on  hail  bond. — A  false  state- 
ment on  oath  concerning  his  property,  made 
by  a  person  justifying  as  surety  on  a  bail 
bond,  comes  within  the  meaning  of  the  word 
"case"  used  in  this  section.  U.  S.  V.  Volz, 
(1876)   14  Blatchf.   (U.  S.)   15. 

On  return  of  income  for  taxation.  —  If  the 
law  does  not  require  the  taking  of  an  oath  to 
the  truth  of  a  person's  return  of  income  for 
taxation,  but  permits  him  to  do  so,  his  swear- 
ing knowingly,  wilfully,  and  corruptly  ren- 
ders him  guilty  of  perjury.  U.  S.  v.  Smith, 
(1870)   1  Sawy.  (U.  S.)  277. 

To  convict  of  perjury  in  the  making  of  an 
affidavit  with  a  false  income  return,  it  must 
appear  that  it  was  taken  knowingly,  wil- 
fully, and  corruptly.  U.  S.  v.  Smith,  (1870) 
1  Sawy.  (U.  S.)  277. 

Oaths  used  in  land  offices.  —  This  section  is 
applicable  to  the  crime  defined  and  made 
punishable  by  the  Act  of  Congress  of  March 
3,  1857  (11  Stat.  L.  250).  U.  S.  V.  Bed- 
good,   (1891)   49  Fed.  Rep.  54. 

Where  the  statute  does  not  prescribe  the 
mode  of  proving  the  facts,  as  in  an  applica- 
tion for  entry  of  land,  a  regulation  of  the 
department  might  direct  or  permit  that  it 
be  done  by  some  recognized  mode,  and  per- 
jury may  be  assigned  thereon.  U.  S.  v. 
Hearing,    (1886)   26  Fed.  Rep.  744. 

Whether  a  recruit,  taking  the  oath  of  en- 
listment, who  "knowingly  and  wilfully" 
swears  falsely,  is  indictable  under  this  stat- 
ute, quwre.  (1873)    14  Op.  Attv.-Gen.  210. 

When  false  deposition  never  used.  —  It  is 
not  necessary  to  allege  or  prove  that  the  false 
deposition  was  ever  used  or  ever  attempted  to 
be  used.    U.  S.  v.  Rhodes,  (1887)  30  Fed.  Rep. 

431. 

The  statute  does  not  require,  in  order  to 
predicate  perjury  upon  its  violation,  that  the 
false  affidavit  shall  have  been  filed  or  used. 
It  is  enough  if  it  appear  from  the  indictment 
that  it  was  made  with  the  intention  and  un- 
der the  circumstances  set  forth  in  the  statute. 
Noah  V.  U.  S.,  (C.  C.  A.  1904)  128  Fed.  Rep. 
270. 

The  joint  answer  of  several  defendants  to 
A  bill  in  equity  makes  each  responsible  for 
the  facts  sworn  to,  and  if  the  answer  be  false, 
one  may  be  indicted  without  uniting  the 
others.  Davis  v.  Davidson,  (1846)  4  McLean 
(U.  S.)  136. 

Errors  in  certificate  of  officer.  —  Errors 
upon  the  affidavit  of  the  notary  public,  such 
as  the  use  of  the  term  "  county  "  instead  of 
"  city,"  and  the  use  of  the  seal  of  a  bank  in- 
stead of  his  own  official  seal,  only  affect  the 
certificate  of  the  notary  and  not  the  oath 
taken  by  the  accused.  U.  S.  r.  Neale,  (1883) 
14  Fed.  Rep.  767. 


Evidence.  —  Per  jury  must  be  proved  by 
two  witnesses  or  by  one  witness  and  cor- 
rdborating  circumstances.  People  v.  Wells, 
(1894)  103  Cal.  631;  U.  S.  p.  Hall,  (1890)  44 
Fed.  Rep.  864;  U.  S.  v.  Coons,  (1856)  1  Bond 
(U.  S.)  1. 

The  rule  requiring  the  testimony  of  at  least 
one  living  witness  corroborated  need  not  be 
followed  when  the  evidence  produced  consists 
of  an  invoice  book  of  the  consignor  and  orig- 
inal letters  of  the  defendant  consignee,  the 
effect  of  which  evidence  is  to  contradict 
strongly  if  not  conclusively  the  sworn  affi- 
davit of  the  defendant.  U.  S.  v.  Wood, 
(1840)  14  Pet.  (U.  S.)  430;  V.  S.  v.  Mayer, 
(1865)   Deady   (U.  S.)    127. 

In  the  trial  of  an  indictment  against  one 
for  perjury  evidence  that  an  indictment  for 
perjury  had  been  found  against  another  for 
acts  connected  with  the  case  being  tried,  and 
that  the  defendant  under  the  other  indict- 
ment was  evading  criminal  process,  was  held 
not  competent,  as  being  irrelevant  and  tend- 
ing to  prejudice  unduly  the  case  against  the 
defendant  at  bar.  U.  S.  v.  Buete,  (1851)  2 
Hayw.  &H.  (D.  C.)  49. 

An  instruction  of  the  court  that  the  jury 
might  give  to  the  verdict  in  the  case  in  wliidi 
the  alleged  perjury  was  said  to  have  been 
committed  such  consideration  as  they  might 
think  it  entitled  to,  was  erroneous.  U.  S.  v. 
Burkhardt,  (1887)  31  Fed.  Rep.  141. 

Upon  an  indictment  against  a  revenue  offi- 
cer for  falsely  making  oath  in  a  criminal 
complaint  that  he  saw  an  act  of  bribery  com- 
mitted, it  is  not  error  for  the  judge  to  in: 
struct  the  jury  that  they  might  consider  the 
circumstance  that  several  months  elapsed  be- 
fore he  made  the  complaint.  U.  S.  17.  Mc- 
Henry,  (1869)  6  Blatchf.  (U.  S.)  503. 

The  matter  must  have  been  material  or  in 
some  way  calculated  to  strengthen  or  make 
more  probable  the  material  statement.  U  S. 
V.  Shinn,  (1882)  14  Fed.  Rep.  447. 

The  materiality  of  the  matter  testified  to 
by  the  defendant  upon  the  issues  in  the  case 
must  be  established  by  evidence  and  cannot 
be  left  to  presumption  or  inference.  Rich  v. 
'  U.  S.,  (1893)  1  Okla.  354.  But  the  material- 
ity is  a  question  of  law  for  the  court  to  pass 
upon.  U.  S.  V.  Singleton,  (1892)  54  Fed.  Rep. 
488;  U.  S.  V.  Shinn,  (1882)  14  Fed.  Rep.  447; 
Stanley  v.  U.  S.,  (1893)  1  Okla.  336.  Unless 
the  facts  are  disputed.  U.  S.  v.  Shinn,  (1882) 
14  Fed.  Rep.  447. 

Upon  a  charge  of  counterfeiting,  heard  by 
a  commissioner,  the  defendant  offered  him- 
self as  a  witness  in  his  own  behalf,  and  in 
answer  to  a  question  stated  falsely  that  he 
had  not  been  in  prison.  He  was  held  guilty  of 
perjury,  as  the  evidence  was  material  be- 
cause calculated  to  affect  his  credibility  as  a 
witness.  U.  S.  v.  Landsberg,  (1882)  23  Fed. 
Rep.  585. 

A  statement  as  to  the  ownership  of  oil 
wells  is  an  immaterial  matter  when  g^ven  in 
evidence  upon  a  motion  to  enjoin  the  alleged 
infringement  of  letters  patent  for  improved 
methods  of  exploding  torpedoes  in  oil  wells 
U.  S.  V.  Purdue,  (1880)  4  Fed.  Rep.  897. 

Questions  of  fact.  —  The  falsity  of  the  oath 
and  the  corrupt  intent  are  questions  of  fact 
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and  solely  for  the  jury.  U.  S.  v.  Smith, 
(1870)  1  Sawy.  (U.  S.)  277. 

Former  acquittal.  —  Where  one,  on  the  trial 
before  a  District  Court  of  an  indictment  for 
perjury,  is  acquitted  by  reason  of  a  ruling  of 
the  judge,  a  plea  of  former  acquittal  should 
be  sustained  on  a  subsequent  Indictment  in 
the  Circuit  Court  for  the  same  offense.  U.  S. 
t?.  Nickerson,    (1864)    17  How.    (U.  S.)    204. 

A  pardon  restores  the  right  to  be  a  wit- 
ness.    Logan  t*.  U.  S.,  (1892)    144  U.  S.  263. 

Void  sentence.  —  The  statute  requires  that 
one  convicted  shall  be  sentenced  to  imprison- 
ment "at  hard  labor."  A  defendant  sen- 
tenced to  imprisonment  without  hard  labor 


may  be  discharged  on  habeas  corpus,  but 
without  prejudice  to  the  right  of  the  United 
States  to  take  any  lawful  measures  to  have 
the  petitioner  sentenced  in  accordance  with 
law  upon  the  verdict  of  guilty  against  him, 
or  to  correct  the  juagmeni  if  the  same  was  by 
misprision  of  the  clerk  erroneously  entered. 
In  re  Christian,  (1897)  82  F^d.  Rep.  199.  But 
see  In  re  Johnson,  (1891)  46  Fed.  Rep.  477, 
in  which  the  court,  peremptorily  discharging 
the  petitioner,  said  that  an  erroneous  sen- 
tence, after  it  has  been  partly  executed,  can- 
not be  revised  by  the  court  and  a  new  sen- 
tence imposed,  citing  Ex  p.  Lange,  (1873) 
18  Wall.    (U.  S.)    163. 


Sec.  5393.  [Subornation  of  perjury.']  Every  person  who  procures  another 
to  conunit  any  perjury  is  guilty  of  subordnation  of  perjury,  and  punishable  as 
in  the  preceding  section  prescribed,      [i?.  S.] 


Act  of  April  30,  1790,  ch.  9,  1  Stat.  L.  116; 
Act  of  March  3,  1825,  ch.  65,  4  Stat  L.  118. 

The  following  are  indispensable  ingredi- 
ents: 1.  The  testimony  of  the  witness 
suborned  must  be  false.  2.  It  must  be  given 
wilfully  and  corruptly  by  the  witness,  know- 
ing it  to  be  false.  3.  The  suborner  must 
know  or  believe  that  the  testimony  of  the 
witness  given,  or  about  to  be  given,  will  be 
false.  4.  He  must  know  or  believe  that  the 
witness  will  wilfully  and  corruptly  testify  to 
facts  which  he  knows  to  be  false.  U.  S  v. 
Dennee,  (1877)  3  Woods  (U.  S.)  39. 

It  must  be  alleged  and  proved  that  the  de- 
fendant knew  that  the  witness  had  knowl- 
edge of  the  falsity  of  his  testimony.  U.  S. 
V,  Evans,  (1884)  19  Fed.  Rep.  912;  People  v, 
Ross,  (1894)  103  Cal.  425;  U.  S.  t?.  Wilcox, 
(1859)  4  Blatchf.  (U.  S.)  393. 


The  person  solicited  to  give  the  false  testi- 
mony is  not  technically  an  accomplice  in  the 
crime  charged  against  the  defendant  for  sub- 
ornation, so  that  a  conviction  may  be  had 
for  subornation  on  his  uncorroborated  testi- 
mony. U.  S.  V,  Thompson,  (1887)  31  Fed. 
Rep.  331. 

There  is  ample  proof  of  guilt  where  the  evi- 
dence shows  that  the  defendant  procured 
parties  to  swear  to  affidavits  at  the  land 
office  to  enter  government  land  in  the  names 
of  persons  not  present,  the  defendant  not  be- 
ing personally  present,  but  the  affidavits  be- 
ing made  by  his  procurement,  with  knowl- 
edge of  their  falsity,  and  with  knowledge 
that  the  parties  making  them  knew  they  were 
false.  Babcock  v,  U.  S.,  (1888)  34  Fed. 
Rep.  873. 


S6C.  5396.  [Form  of  indictment  for  perjury.]  In  every  presentment  or 
indictment  prosecuted  against  any  person  for  perjury,,  it  shall  be  sufficient  to 
set  forth  the  substance  of  the  offense  charged  upon  the  defendant,  and  by  what 
court,  and  before  whom  the  oath  was  taken,  averring  such  court  or  person  to 
have  competent  authority  to  administer  the  same,  together  with  the  proper 
averment  to  falsify  the  matter  wherein  the  perjury  is  assigned,  without  setting 
forth  the  bill,  answer,  information,  indictment,  declaration,  or  any  part  of  any 
record  or  proceeding,  either  in  law  or  equity,  or  any  affidavit,  deposition,  or 
certificate,  other  than  as  hereinbefore  stated,  and  without  setting  forth  the  com- 
mission or  authority  of  the  court  or  person  before  whom  the  perjury  was  com- 
mitted.     IB.  S.] 


Act  of  April  30,  1790,  ch.   9,   1   Stat.  L. 

lie. 

''Set  forth  the  substance  of  the  offense 
charged."  —  The  requirement  that  it  shall  be 
suflficient  in  an  indictment  for  perjury  to  set 
forth  the  substance  of  the  offense,  was  the 
same  as  the  provision  of  the  Act  of  23  Geo. 
II.,  ch.  11.  The  substance  of  the  charge  is 
intended  in  opposition  to  its  details.  Mark- 
ham  V.  U.  S.,  (1895)  160  U.  S.  319;  U.  S.  v. 
Cuddy,  (1889)  39  Fed.  Rep.  896;  U.  S  v. 
Walsh,  (1884)  22  Fed.  Rep.  644.  See  Bucklin 
r.  U.  S.,  (1895)  159  U.  S.  685. 

An  indictment  that  does  not  set  forth  the 
substance  of  the  offense  will  not  authorise 

5F.  S.  A. — 15 


judgment  upon  a  verdict  of  guilty.  Mnrk- 
ham  V,  V.  S.,  (1895)  160  U.  S.  319. 

In  describing  the  proceeding  in  which  the 
false  oath  is  alleged  to  have  been  taken,  it 
is  not  enough  to  allege  that  the  persons 
named  are  charged  with  an  offense  against 
the  law,  but  the  particular  charge  should  be 
stated.  U.  S.  v.  Wilcox,  (1859)  4  Blatchf.  (U. 
S.)  391. 

In  an  indictment  for  perjtuy  in  taking  a 
false  oath  in  support  of  a  pension  claim,  the 
allegation,  "  in  a  case  then  pending  before  the 
commissioner  of  pensions  of  the  United 
States,  being  a  special  examination  into  the 
merits  of  the  pension  claim   of  one  Edwin 
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Brackett/'  etc.,  was  held  sufficient,  although 
it  was  not  averred  that  the  Edwin  Brackett 
named  therein  was  the  same  Edwin  Brackett 
who,  as  a  late  member  of  Company  F,  2d  R.  I. 
Vols.,  made  an  application  for  a  pension,  be- 
cause in  pleading  this  judgment  in  bar  of  an- 
other prosecution,  the  defendant  could  allege 
and  prove  that  the  offense  there  alleged  was 
the  same  offense  for  which  he  was  formerly 
convicted.  U.  S.  v.  Wood,  (1891)  44  Fed. 
Rep.  763. 

It  is  not  necessaiy,  in  an  indictment  for 
perjury  alleged  to  have  been  committed  in  a 
land-office  contest,  to  set  forth  the  grounds 
upon  which  it  was  sought  to  have  an  ertry 
canceled.  Peters  t^.  U.  S.,  (1894)  2  Okla. 
138. 

In  an  indictment  for  perjuiy  alleged  to 
have  been  committed  in  a  land-office  contest, 
the  following  language  appearing:  '  A  certain 
land  contest  was  pending,  wherein  one  Wil- 
lard  P.  Mitchell  sought  to  have  the  homestead 
entry  of  one  John  Backes,  for  the  northeast 
quarter  of  section  twenty-one,  etc.,  canceled 
and  forfeited  to  the  United  States,"  it  was 
held  that  if  it  were  necessary  to  set  forth 
the  fact  that  Backes  had  an  entiy  on  the  land 
described  in  the  indictment,  the  same  suffi- 
ciently appeared  therein.  Finch  t;.  U.  S., 
(1893)  1  Okla.  396.  See  Fisher  17.  U.  S., 
(1892)    1  Okla.  252. 

Naming  the  offense,  —  It  is  sufficient  to 
allege  such  acts  as  constitute  perjury  with- 
out concluding  by  charging,  in  terms,  that 
the  defendant  committ^  perjury.  U.  S.  v. 
Wood,  (1891)  44  Fed.  Rep.  753.  See  also  U. 
S.  V.  Lehman,  (1889)  39.  Fed.  Rep.  768,  that 
if  the  indictment  also  allege  the  commission 
of  the  crime  of  perjury  it  will  be  treated  as 
surplusage. 

That  defendant  teas  sworn,  —  It  must  be 
stated  in  apt  words  that  the  defendant  was 
sworn.  It  is  not  sufficient  that  it  so  appears 
by  inference  or  argument,  so  that  an  allega- 
tion that  he  did  "depose  and  swear"  is  not 
sufficient  to  show  that  the  oath  was  duly  ad- 
ministered. U.  S.  V.  McConaughy,  (1887)  33 
Fed.  Rep.  168;  U.  S.  v.  Hearing,  (1886)  26 
Fed.  Rep.  744. 

Scienter,  —  The  indictment  should  state 
that  the  defendant  knew  that  he  swore 
falsely.  U.  S.  v.  Babcock,  (1846)  4  McLean 
(U.  S.)  113. 

An  allegation  that  the  defendant  swore  to 
matter  that  he  knew  to  be  false  covers  the 
element  of  the  offense  that  he  swore  to  mat- 
ter that  he  did  not  believe  to  be  true.  U-  S. 
V.  Cuddy,  (1889)  39  Fed.  Rep.  696. 

"  Wilfully,"  —  The  indictment  must  allege 
that  the  false  oath  was  "  wilfully  "  taken;  to 
allege  that  it  was  corruptly  taken  is  not  fol- 
lowing the  language  of  section  5392.  U.  S. 
V.  Edwards,  (1890)  43  Fed.  Rep.  67.  See  also 
U.  S.  V.  Lake,  (1904)  129  Fed.  Rep.  499;  Peo- 
ple V.  Turner,  (1898)  122  Cal.  679. 

The  indictment  is  sufficient  if  only  the 
word  "  wilfully "  be  used,  and  the  word 
"knowingly"  be  omitted,  as  it  conforms  to 
the  language  of  section  5392.  U.  S.  v,  Petlus, 
(1897)  84  Fed.  Rep.  791. 

"Deliberately  and  corruptly."  —  It  need 
not  be  alleged  that  the  oath  was  taken  '*  de- 


liberately and  corruptly,"  but  it  is  sufficient 
if  the  language  of  the  statute  be  followed. 
U.  S.  V.  Hearing,   (1886)   26  Fed.  Rep.  744. 

Setting  out  false  instrument,  —  The  affi- 
davit upon  which  the  charge  is  based  need  not 
be  set  out  in  hccc  verbis.  U.  S.  v.  Law,  (1892) 
50  Fed.  Rep.  915. 

In  an  indictment  for  perjury  committed  in 
a  declaration  of  intention  to  become  a  citizen 
under  section  5395,  the  declaration  need  not 
be  set  out  U.  S.  v,  Walsh,  (1884)  22  Fed. 
Rep.  644. 

Section  1025,  R.  S.,  is  not  to  be  inter- 
preted as  dispensing  with  the  requirement  in 
this  section  that  an  indictment  must  set 
forth  the  substance  of  the  offense  charged. 
Markham  v.  U.  S.,  (1895)  160  U.  S.  319. 

"By  what  court  and  before  whom  tlie  oatli 
was  taken."  —  The  true  and  proper  designa- 
tion of  the  court,  or  the  name  and  official 
title  of  the  officer  before  whom  the  oath  was 
.  taken,  should  be  stated.  If  he  is  not  alleged 
to  hold  an  office  which  apparently  confers 
upon  him  authority  to  administer  the  oath, 
the  facts  should  be  stated  showing  from  uhat 
source  his  powers  are  derived.  An  allegation 
that  the  oath  was  taken  before  one,  "  a  com- 
missioner of  the  United  States,  duly  ap- 
pointed according  to  law,  and  having  com- 
petent authority  and  power  to  arrest  offend- 
ers for  any  crime,"  is  not  sufficient  to  show 
authority  to  administer  the  oath.  U.  S.  v. 
Wilcox,    (1859)   4  Blatchf.   (U.  S.)   391. 

The  indictment  should  designate  the  court 
with  a  distinct  averment  that  the  oath  was 
made  before  it,  but  need  not  name  the  person 
holding  the  court.  The  word  "and"  should 
be  construed  "or."  U.  S.  v,  W^alsh,  (1884) 
22  Fed.  Rep.  644. 

An  indictment  alleging  perjury  to  have 
been  committed  on  a  hearing  "  depending  be- 
fore the  Honorable  John  Davis,  then  and  ever 
since  being  judge  of  the  District  Court  of  the 
United  States,"  does  not  Bet  forth  that  the 
hearing  was  before  the  judge  in  his  official  or 
judicial  capacity,  and  cannot  be  sustained. 
U.  S.  i;.  Clark,   (1813)    1  Gall.   (U.  S.)   497. 

''Averring  such  court  or  person  to  have 
competsnt  authority."  —  Where  the  false 
swearing  is  alleged  to  have  been  committed 
in  a  proceeding  in  open  court  the  allegation 
must  be  sufficient  to  show  that  the  proceed- 
ing was  one  in  which  the  court  was  compe- 
tent to  act.  U.  S.  t?.  Cuddy,  (1889)  39  Fed. 
Rep.  696. 

In  an  indictment  for  perjury  in  a  land- 
office  contest,  it  is  not  necessary  to  aver  or 
show  that  the  land  officer  had  jurisdiction  of 
the  contest  cases  in  which  the  alleged  perjury 
was  committed.  This  statute  is  much  broader 
and  more  comprehensive,  and  makes  false 
swearing  punishable  as  perjury  when  com- 
mitted by  a  person  who,  having  taken  an 
oath  before  a  competent  tribunal,  officer,  or 
person  in  any  case  in  which  a  law  of  the 
United  States  authorizes  an  oath  to  be  ad- 
ministered, that  he  will  vestify,  declare,  de- 
pose, or  certify  truly,  or  that  any  written  tes- 
timony, declaration,  deposition,  or  certificate 
by  him  subscribed  is  true,  wilfully  and  con- 
trary' to  such  oath  states  or  subscribes  any 
material  matter  which  be  does  not  believe  to 
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be  true.  It  is  not  necessary  under  this  stat- 
ute that  the  false  testimony  should  be  given 
in  a  judicial  proceeding,  but,  if  the  oath  is 
taken  before  a  competent  tribunal ,  officer,  or 
person,  in  any  case  in  which  a  law  of  the 
United  States  authorizes  an  oath  to  be  ad- 
ministered, and  the  matter  sworn  to  is  ma- 
terial and  false,  it  is  perjury.  Peters  v.  U. 
8.,  (1894)  2  Okla.  116,  affirtned  on  rehearing 
(1804)  2  Okla.  138.  See  also  Rich  v,  U.  S., 
(1894)  2  Okla.  146,  fnodifying  on  rehearing 
(1893)  1  Okla.  354. 

Under  section  4744,  as  amended  by  Act  of 
July  25,  1882,  ch.  349,  and  by  section  3  of 
the  Act  of  March  3,  1891,  ch.  548,  the  com- 
missioner of  pensions  is  authorized  to  detail 
special  examiners  as  to  the  merits  of  pen.Mon 
or  bounty-land  claims,  with  power  to  admin- 
ister oaths.  An  averment  in  an  indictment 
in  a  charge  of  perjury  that  the  oath  was 
taken  "  before  G.  C.  Loomis,  then  and  there  a 
special  examiner  of  the  pension  bureau  of  the 
United  States,  and  then  and  there  a  compe- 
tent officer,  and  having  lawful  authority  to 
administer  said  oath,"  sufficiently  sets  forth 
the  official  authority  of  the  officer  before 
whom  the  oath  was  taken.  Markham  v  U. 
S.,  (1895)  160  U.  S.  319. 

In  an  indictment  for  verifying  a  false  re- 
port to  the  comptroller  of  the  currency,  re- 
quired by  section  5211,  an  averment  that  the 
report  was  "  made  to  the  comptroller  of  the 
currency  and  verified,  as  aforesaid,  as  by  law 
required,"  is  sufficient  after  verdict  to  war- 
rant judgment.  U.  S.  v.  Bartow,  (1882)  10 
Fed.  Rep.  873. 

The  indictment  need  not  set  out  the  spe- 
cial authority  of  the  officer  to  administer  the 
oath.  U.  S.  V.  Boggs,  (1887)  31  Fed.  Rep.  337; 
U.  S.  V.  Rhodes,  (1887)  30  Fed.  Rep.  431.  See 
U.  S.  17.  Sonachall,  (1864)  4  Biss.  (U.  S.)  425. 

'^  Averment  to  falsify  the  matter."  —  An 
indictment  must  include  direct  and  specific 
allegations  negativing  the  truth  of  the  al- 
leged false  testimony,  together  with  affirma- 
tive averments  setting  up  the  truth  by  way 
of  antithesis.  Bartlett  v.  U.  S.,  (C.  C.  A. 
1901)    106  Fed.  Rep.  884. 

An  indictment  for  perjury  committed  in 
the  hearing  of  a  contested  election  case, 
alleging  that  the  defendant  swore  fal.sely  in 
certoin  particulars,  is  defective  where  it 
does  not  go  on  to  set  forth  the  fact  or  cir- 
cumstance which  is  to  be  relied  upon  by  the 
government  to  show  that  the  defendant's 
oath  was  false.  U.  S.  v.  Pettus,  (1897)  84 
Fed.  Rep.  791. 

In  an  indictment  charging  the  making  a 
false  deposition  in  support  of  a  fraudulent 


pension  claim,  in  violation  of  section  5438,  it 
must  be  alleged  that  the  claim  was  false; 
but  it  need  not  aver  that  the  claim  had  al- 
ready been  presented.  U.  S.  17.  Rhodes, 
(1887)  30  Fed.  Rep.  431. 

Th3  materiality  of  the  facts  sworn  to 
must  be  expressly  averred,  or  it  must  be 
clearly  disclosed  by  the  facts  as  stated  on 
the  face  of  the  indictment.  U.  S.  v.  Single-, 
ton,  (1892)  54  Fed.  Rep.  488;  U.  S.  v.  Shinn. 
(1882)  14  Fed.  Rep.  447;  Rich  v.  U.  S. 
(1893)  1  Okla.  354;  U.  S.  V.  McHenry,  ( 1869) 
6  Blatchf.    (U.  S.)    503. 

There  should  be  an  averment  that  the 
false  allegations  were  material  to  the  matter 
in  issue,  but  all  the  circumstances  which 
render  them  material  need  not  be  set  forth. 
Markham  v.  U.  S.,   (1895)    160  U.  S.  319. 

But  if  the  facts  be  set  out  and  they  show 
that   they   were   not   material   to  the   issues 
being  tried,   a   demurrer   to   the   indictment 
will  be  sustained.     U.  S.  v.  Pettus,    (1897) 
84  Fed.  Rep.  791. 

The  time  when  the  fals3  oath  is  allaged 
to  have  been  taken  must  be  stated.  U.  S. 
17.  Bowman,   (1808)   2  Wash.   (U.  S.)    328. 

The  day  of  the  alleged  commission  of  the 
offense    should    be    stated,    and    not    left   as 

"the    day    of    September,    1891." 

U.  S.  V.  Law,    (1892)    50  Fed.  Rep.  915. 

A  conclusion  "in  contempt  of  the  laws  of 
the  United  States"  was  held  bad,  as  not 
adequately  charging  the  offense  to  have  been 
committed  against  anv  statute  of  the  Unitod 
States.  U.  8.  t7.  Andrews,  (1832)  2  Paine 
(U.  S.)    461. 

See  U.  S.  t7.  Lehman,  (1889)  39  Fed.  Rep. 
768,  that  a  conclusion  "  contrary  to  the  form 
of  the  statutes  of  the  United  States"  is 
good. 

Variance.  —  Any  discrepancy  between  what 
defendant  swore  to  and  what  is  set  out  in 
the  indictment  is  fatal  to  conviction.  U.  S. 
17.  Coons,   (1856)    1  Bond  (U.  S.)    1. 

The  perjury  was  assigned  in  swearing  at  a 
trial  on  the  19th  day  of  May,  1811;  the 
record  of  the  trial  showed  that  the  court 
was  first  held  on  the  20th  day  of  May,  the 
19th  being  Sunday;  the  variance  was  held 
fatal.  U.  S.  V.  McNeal,  (1813)  1  Gall. 
(U.  S.)    387. 

That  the  evidence  showed,  according  to 
stenographer's  notes,  that  the  defendant 
swore  on  the  6th  of  June,  instead  of  on  the 
7th  as  alleged  in  the  indictment,  is  not  a 
material  variance.  Stenographer's  notes  are 
not  records.  Matthews  17.  U.  S.,  (1896)  161 
U.  S.  500. 


• 

Sec.  5397.  [Indictment  for  subornation  of  perjury,']  In  every  present- 
ment or  indictment  for  subornation  of  perjury,  it  shall  be  sufficient  to  set  forth 
the  substance  of  the  offense  charged  upon  the  defendant,  without  setting  forth 
the  bill,  answer,  information,  indictment,  declaration,  or  any  part  of  any  record 
or  proceeding  either  in  law  or  equity,  or  any  affidavit,  deposition,  or  certificate, 
and  without  setting  forth  the  commission  or  authority  of  the  court  or  person 
before  whom  the  perjury  was  committed,  or  was  agreed  or  promised  to  bo  com- 
mitted.     [R.  S.] 
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Act  of  April  30,  1790,  ch.  9,  1  Stat.  L. 
116. 

In  a  proceeding  required  by  law.  —  It  must 
appear  that  the  oath  was  taken  in  a  pro- 
ceeding where  an  oath  or  affirmation  was 
required  under  the  laws  of  the  United  States. 
U.  S.  V.  Wilcox,  (1859)  4  Blatchf.  (U.  S.) 
393.  See  also  U.  S.  v,  Wilcox,  (1859)  4 
Blatchf.   (U.  S.)   391. 

Authority  to  administer  the  oath.  —  There 
need  be  no  allegation  of  the  authority  to  ad- 
minister oaths  or  take  affidavits,  as  the  court 
will  take  judicial  notice  of  qualification. 
Babcock  v,  U.  S.,  (1888)  34  Fed.  Rep.  873; 
Peters  v.  U.  S.,    (1894)    2  Okla.   138. 

It  must  be  alleged  that  the  defendant  knew 
that  the  witness  had  knowledge  of  the  falsity 
of  his  testimony.     U.  S.  v,  Evans,    (1884) 


19  Fed.  Rep.  912;  U.  S.  v,  Wilcox,  (1859) 
4  Blatchf.  (U.  S.)  393. 

An  indictment  must  allege  that  the  de- 
fendant knew  that  the  testimony  which  he 
instigated  the  witness  to  give  was  false,  and 
that  the  defendant  knew  that  the  witness 
knew  that  the  testimony  she  was  instigated 
to  give  was  false.  U.  S.  i;.  Dennee,  (1877) 
3  Woods   (Li.  S.)   39. 

An  indictment  is  sufficient  which  alleges 
that  witness  knew  the  testimony  to  be  false, 
and  that  the  defendant,  knowing  it  was  per- 
jury, procured  her  to  commit  it.  Babcock 
17.  U.  S.,  (1888)  34  Fed.  Rep.  873.  See 
U.  S.  17.  Thompson,  (1887)  31  Fed.  Rep.  331. 

An  objection  to  duplicity  comes  too  late 
after  verdict.  Babcock  17.  U.  S.,  (1888)  34 
Fed.  Rep.  873. 


Sec.  1023.  {Matters  set  forth  in  prosecutions  for  perjury  before  a  naval 
court-martial.^  .  In  prosecutions  for  perjury  committed  on  examination  before 
a  naval  general  court-martial,  or  for  the  subornation  thereof,  it  shall  be  suffi- 
cient to  set  forth  the  offense  charged  on  the  defendant,  without  setting  forth 
the  authority  by  which  the  court  was  held,  or  the  particular  matters  brought 
before,  or  intended  to  be  brought  before,  said  court.    .  \_B.  8.] 

Act  of  July  17,  1862,  ch.  204,  12  Stat.  L.       dure")    of  title   13    ("Judiciary")    of  the 
604.  Revised  Statutes. 

Sec.    1023   is   from  chapter   18    ("Proce- 


PERMANENT  APPROPRIATIONS. 


See  ESTIMATES,  APPROPRIATIONS,  AND  REPORTS,  vol.  2,  p.  875. 
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Act  of  March  2,  1901,  cb.  808,  711. 

President  Authorized  to  Establish  Civil  Government — Franchises — Public 
Lands  —  Reports  to  Congress^  711. 

Act  of  March  8,  1902,  ch.  140, 715. 

Sec,  I.  Tariff  Laws  of  Philippine  Commission  Confirmed^  715. 

2,  Rates  of  Duty  on  Articles  Imported  from  Philippine  Is  lands  ^  716. 

J.  Tonnage  Taxes^  716. 

4.  Duties^  etCy  to  Constitute  a  Separate  Fund  in  Treasury  for  Benefit  of 

Philippine  Islands^  >]  \6. 

J.  Duties  to  Be  Based  on  Weight  at  Time  of  Entry ^  716. 

6,  Drawbacks  and  Internal  Revenue  Tcuc  Exemptions  as  to  Goods  Shippea 

from  the  United  States^  7 1 6. 

7.  Re-exportation  to  the  Philippines^  717. 

<P.   Customs  Administration  and  Tariff  Laws  Applicable^  'jiy. 
p.    Treason  —  Evidence  Necessary  to  Convict  Accused^  717. 

Act  of  tTaly  1,  1902,  ch.  1869,  718. 

Sec,  I,   Temporary  Civil  Got^ernment  Established  in  Philippine  Islands^  Rectified — 
Laws  Applicable  —  Civil  Appointments ^  718. 
2.    Tariff  Duties  and  Taxes,  718. 
J.  Commercial  Intercourse  During  Hostilities^  718. 

4,  Philippine  Citizenships  719. 
J.   Declaration  of  Right Ss  iig. 

6.  Census,  720. 

7.  Legislative  Assembly  Established — Election  Districts — Qualifications  of 

Electors  — Term  of  Office — Powers  and  Duties  of  Legislative  Assembly^ 
720. 

5.  Commissioners  to  United  States,  721. 

p.  Courts  and  fudges  —  ^Jurisdiction,  722. 

10.  Appeal,  etc,  to  United  States  Supreme  Courts  722. 

11.  Improvements  of  Rivers  and  Harbors  —  Protection  to  Navigation,  etc,  722. 

12.  Transfer  of  Property,   etc,  to  Philippine   Government  —  Military  and 

Other  Reservations,  722. 
7j.  Public  Lands  —  Disposal — Regulations,  723. 
1 4,  -  Perfecting  Titles  by  Present  Otvners  —  Issuance  of  Patents,  723. 
/J.  Limit  of  Sales  to  Settlers  —  Occupancy,  Improvement,  etc.,  723. 
16,  Preference  to  Actual  Occupants  —  Limit  of  Area,  723. 
77.  Protection  of  Forests — Use  of  Receipts,  724. 
iS.  Forest  Laws,  etc.  Continued —  Timber  Licenses,  724. 
79.  Basis  of  Water  Privileges,  7  24. 

20,  Disposal,  724. 

21,  Purchase,  etc,  by  Citizens  —  Minerals  on  Unpatented  Agricultural  Lands, 

724. 

22,  Locating  of  Mineral  Claims  —  Regulations,  725. 
2 J,    Demarcation  of  Claims,  725. 

24.  Marking  Lines  of  Claims  —  Surveys,  725. 

25.  Removal  of  Posts  Unlawful,  726. 

26.  ^^  Location  Lines, '^  726. 

2J.   Restrictions  —  Prior  Claims  Not  Prejudiced,  726. 

28    Claims  of  Full  Size —  Application  and  Affidavit,- 12^, 

2p.  Fractional  Claims  —  Declaration — Description  —  Sketch  —  Plan  Innoceiu 

Noncompliance  with  Regulations^  726. 
30,   Difficult  Demarcations,  727. 
J7.  RecordinfT  Claims,  727. 
ja.  Disputes,  727. 
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Sec.  JJ.  Limit  oj  Claims^  727. 
J4,  Abandonment^  727. 
j^.  Proofs  of  Citizenship^  728. 
jd.  Mining  Regulations  —  Annual  Labor  or  Improvements  —  Relocation  an 

Noncompliatice  ivith  Regulations  — Delinquent  Part  Owners^  72S. 
J7.  Patents^  ^ow  Obtained^  728. 
jS,   Oathy  etc.,  of  Nonresident  Applicants^  729. 
jg.  Adverse  Claims  —  Proceedings  and  Determination ^  729. 

40,  Claims  upon  Surveyed  Lands  —  OnUnsurveyed  LandSy  73a 

41,  Building-stone  Entries,  730. 

42,  Petroleum,  etc,  Entries,  731. 
4j.  Placer  Claims  —  Limit,  731. 

44.  Placer  Claims  on  Surveyed  Land,  731. 

45,  Establishment  of  Right  to  Patent  —  Prior  Liens,  731. 

^.   Appointment  of  Deputy  Surveyors  —  Expenses  —  Charges  for  Surt'eys,  73 1. 

^7.    Verification  of  Affidavits  —  Testimony,  etc,  —  Contests,  732. 

48,  Patents  of  NonmitiercU  Lands,  etc,  for  Milling,  etc  —  mill  Site  Patents, 

732. 
4g,  Rules  for  Mines,  etc  — Bonds  of  Deputy  Mineral  Surveyors,  732. 

50.  Protection  to  Vested  Water  Rights  —  Damages,  732. 

57.  Patents  Subject  to  Vested  Water  Rights,  733. 

52.  Establishment  of  Land  Districts,  etc,  733. 

jj.  Coal  Land  Entries,  •]  XX, 

^4,  Preference  Right  of  Entry  of  Coal  Lands,  733. 

5J.  Declaratory  Statement  in  Such  Case,  733. 

jd.  Limit  to  Entries  to  Coal  Lands — Saline  Lands,  733. 

57.  Conflicting  Claims  to  Coal  Lands,  734. 

j<P.  Saline  Lands  —  Auction  and  Private  Sales,  734. 

jp.  Mineral  Lands  Reserved  from  Grants  for  Public  Works,  734. 

60,  Prior  Mining  Concessions  Not  Affected,  735. 

61,  Future  Mining  Rights,  735. 

62,  Cancellation  of  Perfected  Spanish  Concessions,  735. 

6j.  Authority  Conferred  to  Acquire,  etc,  Real  and  Personal  P roper ty^  735. 
64,  Acquisition    of   Property  of  Religious   Orders,  etc  —  Issue    of   ionds 


Authorized,  735. 

6^,  Disposition  of  Property  Acquired — Deferred  Payments,   etc — Use  of 
Proceeds  —  Preference  Rights  of  Settlers,  etc,  736. 

66,  Municipal  Bonds  for  Public  Improvements  —  Limit  of  Indebtedness,  736. 

67,  Denomination  of  Bonds  —  Interest —  Taxes,  737. 
6S,    Use  of  Funds  Received  from  Sale  of  Bonds,  y^j. 

6p.    Taxes  to  Pay  Bond  Obligations  —  Reimbursement,  737. 

70.  Manila  —  Issue  of  Bonds  for  Sewers,  Water  Supply,  etc  —  Limit,  737. 

77.  Denomination  of  Bonds  —  Interest  —  Taxes,  737. 

72,   Use  of  Funds,  738. 

7J.    Tcuxes  to  Meet  Bond  Obligations  —  Reimbursement,  738. 

74,  Authority  to  Grant  Franchises — Taking  of  Private  Property  —  Amend- 

ment of  Franchises  —  Stock  —  Dividends  —  Slave  Labor  Prohibited,  738. 

75,  Real  Estate  Holdings  of  Corporations  —  Maximum  —  Loans,  739. 

76,  Mint  at  Manila  Authorized —  United  States  Laws  Applicable,  739. 

77,  Coinage  of  Subsidiary  Silver  Coins,  739. 

7<?.  Purchase  of  Bullion  —  Recoining  Spanish  Filipino  Coins,  739. 
7g,  Minor  Coins  —  Alloy  —  Weight,  740. 

80.  Purchase  of  Metal  for  Subsidiary  and  Minor  Coins,  740. 

81.  Place  of  Coinage  of  Subsidiary  and  Minor  Coins  Optional,  74a 

82.  Devices  and  Inscriptions,  740. 

S3,  Redemption  and  Reissue  of  Defective  Coins,  etc,  740. 

84,   United  States  Shipping,  Customs,  etc.  Laws  Made  Applicable,  740. 

8^,  Depositfiries  of  Public  Money,  741. 

86,  Right  to  Annul  All  Laws  Reserved  by  Congress,  741. 

87,  Bureau  of  Insular  Affairs  of  War  Department — Chief — Rank,  741. 

88,  Repeal,  742. 
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[President  authorized  to  establish  civil  governmervt  —  franchises  —  public 
lands  —  reports  to  Congress,!^  *  *  *  ^\\  military,  civil,  and  judicial 
powers  necessary  to  govern  the  Philippine  Islands,  acquired  from  Spain  by  the 
treaties  concluded  at  Paris  on  the  tenth  day  of  December,  eighteen  hundred  and 
ninety-eight,  and  at  Washington  on  the  seventh  day  of  November,  nineteen 
hundred,  shall,  until  otherwise  provided  by  Congress,  be  vested  in  such  person 
and  persons  and  shall  be  exercised  in  such  manner  as  the  President  of  the 
United  Stktes  shall  direct,  for  the  establishment  of  civil  government  and  for 
maintaining  and  protecting  the  inhabitants  of  said  islands  in  the  free  enjoyment 
of  their  liberty,  property,  and  religion :  Provided,  That  all  franchises  granted 
under  the  authority  hereof  shall  contain  a  reservation  of  the  right  to  alter, 
amend,  or  repeal  the  same. 

Until  a  permanent  government  shall  have  been  established  in  said  archi- 
pelago full  reports  shall  be  made  to  Congress  on  or  before  the  first  day  of  each 
regular  session  of  all  legislative  acts  and  proceedings  of  the  temporary  govern- 
ment instituted  under  the  provisions  hereof;  and  full  reports  of  the  acts  and 
doings  of  said  government,  and  as  to  the  condition  of  the  archipelago  and  of 
its  people,  shall  be  made  to  the  President,  including  all  information  which 
may  be  useful  to  the  Congress  in  providing  for  a  more  permanent  government : 
Provided,  That  no  sale  or  lease  or  other  disposition  of  the  public  lands  or  the 
timber  thereon  or  the  mining  rights  therein  shall  be  made:  And  provided 
further.  That  no  franchise  shall  be  granted  which  is  not  approved  by  the 
President  of  the  United  States,  and  is  not  in  his  judgment  clearly  necessary 
for  the  inunediate  government  of  the  islands  and  indispensable  for  the  interest 
of  the  people  thereof,  and  which  can  not,  without  great  public  mischief,  be 
postponed  until  the  establishment  of  permanent  civil  government ;  and  all  such» 
franchises  shall  terminate  one  year  after  the  establishment  of  such  permanent 

civil  government 

All  laws  or  parts  of  laws  inconsistent  with  the  provisions  of  this  Act  are 
hereby  repealed.      [SI  Stat.  L.  910.'] 

This  is  from  the  Army  Appropriation  Act 
of  March  2,  1901,  ch.  803. 

Congress  had  full  authority  to  authorize  a 
temporary  government  for  the  Philippine 
Islands.    Dort  v,  U.  S.,  195  U.  S.  153. 

The  postal  service  in  the  Philippine  Islands 
is  not  subject  to  the  general  laws  of  the 
United  States  regulating  the  mails  under 
the  administration  of  the  United  States 
poet-office  department.  (1902)  24  Op.  Atty.- 
Gen.  534. 

The  treaty  of  December  lo,  i8g8,  (30  Stat. 
L.  1764)  above  referred  «o,  is  as  follows: 


Treaty  of  Peace  hetween  the  United  States 
of  America  and  the  Kingdom  of  Spain. 
Signed  at  Paris,  December  10,  1898;  rati- 
fication advised  by  the  Senate^  February  6, 
1899:  ratified  by  the  President,  February 
6,  1899;  ratified  by  her  Majesty  the  Queen 
Regent  of  Spadn,  March  19,  1899;  ratifi- 
cations exchanged  at  Washington,  April  11, 
1899;  proclaimed,  Washington,  April  11, 
1899. 


By  the  PBEsmsNT  of  the  Untied  States 

OF  America. 

A  PROCLAMATION. 

Whereas,  a  Treaty  of  Peace  between  the 
United  States  of  America  and  Her  Majesty 
the  Queen  Regent  of  Spain,  in  the  name  of 
her  August  Son,  Don  Alfonso  XIII.  was  con- 
cluded and  signed  by  their  respective  pleni- 
potentiaries at  Paris  on  the  tenth  day  of 
December,  1898,  the  original  of  which  Con- 
vention being  in  the  English  and  Spanish 
languages,  is  word  for  word  as  follows: 
[The  Spanish  version  is  here  omitted.] 

The  United  States  of  America  and  Her 
Majesty  the  Queen  Regent  of  Spain,  in 
THE  Name  of  Her  August  Son  Don  Al- 
fonso XIII,  desiring  to  end  the  state  of  war 
now  existing  between  the  two  countries,  have 
for  that  purpose  appointed  as  Plenipotenti- 
aries : 
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The  Pb£sident  of  the  United  States, 

William  R.  Day,  Cushman  K.  Davis, 
William  V.  Fbye,  Geoage  Gbat,  and 
Whitelaw  Reid,  citizens  of  the  United 
States ; 

And  Heb  Majesty  the  Queen  Regent  of 
Spain, 

Don  Eugenio  Montebo  Rios,  President 
of  the  Senate, 

Don  Buenaventuba  de  Ababzuza,  Senator 
of  the  Kingdom  and  ex-Minister  of.  the 
Crown,  ^ 

Don  Jose  de  Gabnica,  Deputy  to  the 
Cortes  and  Associate  Justice  of  the  Supreme 
Court ; 

Don  Wenceslao  Ramirez  de  Villa-Ub- 
butia,  Knvoy  Extraordinary  and  Minister 
Plenipotentiary  at  Brussels,  and 

Don  Rafael  Cerero,  General  of  Division; 

Who,  having  assembled  in  Paris,  and  hav- 
ing exchanged  their  full  powers,  which  were 
found  to  l5  in  due  and  proper  form,  have, 
after  discussion  of  the  matters  before  them, 
agreed  upon  the  following  articles: 

Abticijb  I. 

Spain  relinquishes  all  claim  of  sovereignty 
over  and  title  to  Cuba. 

And  as  the  island  is,  upon  its  evacuation 
by  Spain,  to  be  occupied  by  the  United 
States,  the  United  States  will,  so  long  as 
such  occupation  shall  last,  assume  and  dis- 
charge the  obligations  that  may  under  in- 
ternational law  result  from  the  fact  of  its 
occupation,  for  the  protection  of  life  and 
property. 

Abticle  II. 

Spain  cedes  to  the  United  States  the  island 
of  Porto  Rico  and  other  islands  now  under 
Spanisli  sovereignty  in  the  West  Indies,  and 
the  island  of  Guam  in  the  Marianas  or 
Ladrones. 

Abticle  III. 

Spain  cedes  to  the  United  States  the  ar- 
chipelago known  as  the  Philippine  Islands, 
and  comprehending  the  islands  lying  within 
the  following  line: 

A  line  running  froni  west  to  east  along 
or  near  the  twentieth  parallel  of  north  lati- 
tude, and  through  the  middle  of  the  navi- 
<Tible  channel  of  Bachi,  from  the  one  hun- 
ilrod  and  eighteenth  (118th)  to  the  one  hun- 
Ir-<1  and  twenty  seventh  (127th)  degree 
nieriiliin  of  longitude  east  of  Greenwich, 
thonce  along  the  one  hundred  and  twenty 
seventh  (127th)  degree  meridian  of  longi- 
tude cast  of  Greenwich  to  the  parallel  of 
four  degrees  and  forty  five  minutes  (4°  45') 
north  latitude,  thence  along  the  parallel  of 
four  dejirees  and  forty  five  minutes  (4°  45') 
north  latitude  to  its  intersection  with  the 
meridian  of  loncritude  one  hundred  and  nine- 
teen degrees  and  thirty  five  minutes  (119** 
35')  east  of  (Jreenwich,  thence  along  the 
meridian  of  longitude  one  hundred  and  nine- 
teen degrees  and  thirty  five  minutes  (119* 
35')  east  of  Greenwich  to  the  parallel  of 
latitude  seven  degrees  and  forty  minutes 
(7°  40')  north,  thence  along  the  parellel  of 
latitude    seven    degrees    and    forty    minutes 


(7''  40')  north  to  its  intersection  with  the 
one  hundred  and  sixteenth  (116th)  degree 
meridian  of  longitude  east  of  Greenwich, 
thence,  by  a  direct  line  to  the  intersection  of 
the  tenth  (10th)  degree  parallel  of  north 
latitude  with  the  one  hundi^  and  eighteenth 

(118th)  degree  meridian  of  longitude  east 
of  Greenwich,  and  thence  along  the  one  hun- 
dred and  eighteenth  (118th)  degree  meridian 
of  longitude  east  of  Greenwich  to  the  point 
Of  beginning. 

The  United  States  will  pay  to  Spain  the 
sum  of  twenty  million  dollars  ($20,000,000) 
within  three  months  after  the  exchange  of 
the  ratifications  of  the  present  treaty. 

Abticle  IV. 

The  United  States  will,  for  the  term  of  ten 
years  from  the  date  of  the  exchange  of  the 
ratifications  of  the  present  treaty,  admit 
Spanish  ships  and  merchandise  to  the  ports 
of  the  Philippine  Islands  on  the  same  terms 
as  ships  and  merchandise  of  the  United 
States. 

Abticle  V. 

The  United  States  will,  upon  the  signature 
of  the  present  treaty,  send  back  to  Spain, 
>at  its  own  cost,  the  Spanish  soldiers  taken 
as  prisoners  of  war  on  the  capture  of  Manila 
by  the  American  forces.  The  arms  of  the 
soldiers  in  question  shall  be  restored  to 
them. 

Spain  will,  upon  the  exchange  of  the  rati- 
fications of  the  present  trea^,  proceed  to 
evacuate  the  Philippines,  as  well  as  the  isl- 
and of  Guam,  on  terms  similar  to  those 
agreed  upon  by  the  Commissioners  appointed 
to  arrange  for  the  evacuation  of  Porto  Rieo 
and  other  islands  in  €he  West  Indies,  under 
the  Protocol  of  August  12,  1898,  which  is 
to  continue  in  force  till  its  provisions  are 
completely  executed. 

The  time  within  which  the  evacuation  of 
the  Philippine  Islands  and  Guam  shall  be 
completed  shall  be  fixed  by  the  two  €k)vem- 
ments.  Stands  of  colors,  uncaptured  war 
vessels,  small  arms,  guns  of  all  calibres,  with 
their  carriages  and  accessories,  powder,  am- 
munition, live  stock,  and  materials  and  sup- 
plies of  all  kinds,  belonging  to  the  land  and 
naval  forces  of  Spain  in  the  Philippines  and 
Guam,  remain  the  property  of  Spain.  Pieces 
of  heavy  ordnance,  exclusive  of  field  artillery, 
in  the  fortifications  and  coast  defences,  shall 
remain  in  their  emplacements  for  the  term 
of  six  months,  to  be  reckoned  from  the  ex- 
change of  ratifications  of  the  treaty;  and 
the  United  States  may,  in  the  mean  time, 
purchase  such  material  from  Spain,  if  a  sat- 
isfactory agreement  between  the  two  Grovem- 
ments  on  the  subject  shall  be  reached. 

Abticxj* 

• 

Spain  \n\\,  upon  the  signature  of  tiie 
present  treaty,  release  all  prisoners  of  war, 
and  all  persons  detained  or  imprisoned  for 
political  offences,  in  connection  with  the  in- 
surrections in  Cuba  and  the  Philippines  and 
the  war  with  the  United  States. 

Reciprocally,  the  United  States  will  re- 
lease all  persons  made  prisoners  of  war  by 
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the  American  forces,  and  will  undertake  to 
obtain  the  release  of  all  Spanish  prisoners 
in  the  hands  of  the  insurgents  in  Cuba  and 
the  Philippines. 

The  Government  of  the  United  States  will 
at  its  own  cost  return  to  Spain  and  the 
Government  of  Spain  will  at  its  own  cost 
return  to  the  United  States,  Cuba,  Porto- 
Rico,  and  the  Philippines,  according  to  the 
situation  of  their  respective  homes,  prison- 
ers released  or  caused  to  be  released  by 
them,  respectively,  under  this  article. 

Article  VII. 

The  United  States  and  Spain  mutually 
relinquish  all  claims  for  indemnity,  national 
and  individual,  of  every  kind,  of  either  Gov- 
ernment, or  of  its  citizens  or  subjects, 
against  the  other  Government,  that  may 
have  arisen  since  the  beginning  of  the  late 
insurrection  in  Cuba  and  prior  to  the  ex- 
change of  ratifications  of  the  present  treaty, 
including  all  claims  for  indemnity  for  the 
cost  of  the  war. 

The  United  States  will  adjudicate  and 
settle  the  claims  of  its  citizens  against  Spain 
relinquished  in  this  article. 

Abticus  VIII. 

In  conformity  with  the  provisions  of  Arti- 
cles I,  II,  and  III  of  this  treaty,  Spain  re- 
linquishes in  Cuba,  and  cedes  in  Porto  Kico 
and  other  islands  in  the  West  Indies,  in  the 
island  of  Guam,  and  in  the  Philippine  Archi- 
pelago^ all  the  buildings,  wharves,  barracks, 
forts,  structures,  public  highways  and  other 
immovable  property  which,  in  conformity 
with  law,  belong  to  the  public  domain,  and 
as  such  belong  to  the  Crown  of  Spain. 

And  it  is  hereby  declared  that  the  relin- 
quishment or  cession,  as  the  case  may  be, 
to  which  the  preceding  paragraph  refers, 
cannot  in  any  respect  impair  the  property 
or  rights  which  by  law  belong  to  the  peace- 
ful possession  of  property  of  all  kinds,  of 
provinces,  municipalities,  public  or  private 
establishments,  ecclesiastical  or  civic  bodies 
or  any  other  associations  having  legnl  ca- 
pacity to  acquire  and  possess  property  in 
the  aforesaid  territories  renounced  or  ceded, 
or  of  private  individuals,  of  whatsoever  na- 
tionality such  individuals  may  be. 

The  aforesaid  relinquishment  or  cession, 
as  the  case  may  be,  includes  all  documents 
exclusively  referring  to  the  sovereignty  re- 
linquished or  ceded  that  may  exist  in  the 
archives  of  the  Peninsula.  Where  any  docu- 
ment in  such  archives  only  in  part  relates 
to  said  sovereignty,  a  copy  of  such  part 
will  be  furnished  whenever  it  shall  be  re- 
quested. Like  rules  shall  be  reciprocally  ob- 
served in  favor  of  Spain  in  respect  of  docu- 
ments in  the  archives  of  the  islands  above 
referred  to. 

In  the  aforesaid  relinquishment  or  cession, 
as  the  case  may  he,  are  also  included  such 
rights  as  the  Crown  of  Spnin  and  it<?  nu- 
thorities  possess  in  respect  of  the  c^cial 
archives  and  records,  executive  as  well  as 
judicial,  in  the  islands  above  referred  to. 
which  relate  to  said  islands  or  the  rijjfhts 
and    property    of    their    inhabitants.      Such 


archives  and  records  shall  be  carefully  pre- 
served, and  private  persons  shall  without 
distinction  have  the  right  to  require^  in  ac- 
cordance with  law,  authenticated  copies  of 
the  contracts,  wills  and  other  instruments 
forming  part  of  notarial  protocols  or  files, 
or  which  may  be  contained  in  the  executive 
or  judicial  archives,  be  the  latter  in  Spain 
or  in  the  islands  aforesaid. 

Abticle  IX. 

Spanish  subjects,  natives  of  the  Peninsula, 
residing  in  the  territory  over  which  Spain 
by  the  present  treaty  relinquishes  or  cedes 
her  sovereignty,  may  remain  in  such  terri- 
tory or  may  remove  therefrom,  retaining  in 
either  event  all  their  rights  of  property,  in- 
cluding the  right  to  sell  or  dispose  of  such 
property  or  of  its  proceeds;  and  they  shall 
also  have  the  right  to  carry  on  their  in- 
dustry, commerce  and  professions,  being  sub- 
ject in  respect  thereof  to  such  laws  as  are 
applicable  to  other  foreigners.  In  case  they 
remain  in  the  territory  they  may  preserve 
their  allegiance  to  the  Crown  of  Spain  by 
making,  before  a  court  of  record,  within  a 
year  from  the  date  of  the  exchange  of  rati- 
fications of  this  treaty,  a  declaration  of  their 
decision  to  preserve  such  allegiance;  in  de- 
fault of  which  declaration  they  shall  be  held 
to  have  renounced  it  and  to  have  adopted 
the  nationality  of  the  territory  in  which  they 
may  reside. 

The  civil  rights  and  political  status  of  the 
native  inhabitants  'of  the  territories  hereby 
ceded  to  the  United  States  shall  be  de- 
termined by  the  Congress. 

Abticle  X. 

The  inhabitants  of  the  territories  over 
which  Spain  relinquishes  or  cedes  her  sov- 
ereignty shall  be  secured  in  the  free  exer- 
cise of  their  religion. 

Abticle  XI. 

The  Spaniards  residing  in  the  territories 
over  which  Spain  by  this  treaty  cedes  or 
relinquishes  her  sovereignty  shall  be  sub- 
ject in  matters  civil  as  well  as  criminal 
to  the  jurisdiction  of  the  courts  of  the 
country  wherein  they  reside,  pursuant  to  the 
ordinary  laws  governing  the  same;  and  they 
shall  have  the  right  to  appear  before  such 
courts,  and  to  pursue  the  same  course  as 
citizens  of  the  countiy  to  which  the  courts 
belong. 

Abticle  XII. 

Judicial  proceedings  pending  at  the  time 
of  the  exchange  of  ratifications  of  this  treaty 
in   the   territories   over  which    Spain   relin- 

Suishes  or  cedes  her  sovereignty  shall  be 
etermined  according  to  the  following  rules: 
1.  Judgments  rendered  either  in  civil  suits 
between  private  individuals,  or  in  criminal 
matters,  before  the  date  mentioned,  and  with 
respect  to  which  there  is  no  recourse  or 
right  of  review  under  the  Spanish  law,  shall 
be  deemed  to  be  final,  and  shall  be  executed 
in  due  form  by  competent  authority  in  the 
territory  within  which  such  judgments 
should  be  carried  out. 
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2.  Civil  suits  between  private  individuals 
which  may  on  the  date  mentioned  be  un- 
determined shall  be  prosecuted  to  judgment 
before  the  court  in  which  they  may  then  be 
pending  or  in  the  court  that  may  be  sub- 
stituted therefor. 

3.  Criminal  actions  pending  on  the  date 
mentioned  before  the  Supreme  Court  of 
Spain  against  citizens  of  the  territory  which 
by  this  treaty  ceases  to  be  Spanish  shall 
continue  under  its  jurisdiction  until  final 
judgment;  but,  such  judgment  having  been 
rendered,  the  execution  thereof  shall  be  com- 
mitted to  the  competent  authority  of  the 
place  in  which  the  case  arose. 

Article  XIII. 

The  rights  of  property  secured  by  copy- 
rights and  patents  acquired  by  Spaniards 
in  the  Island  of  Cuba,  and  in  Poito  Rico, 
the  Philippines  and  other  ceded  territories, 
at  the  time  of  the  exchange  of  the  ratifi- 
cations of  this  treaty,  shall  continue  to  be 
respected.  Spanish  scientific,  literary  and 
artistic  works,  not  subversive  of  public  or- 
der in  the  territories  in  question,  shall  con- 
tinue to  be  admitted  free  of  duty  into  such 
territories,  for  the  period  of  ten  years,  to 
be  reckoned  from  the  date  of  the  exchange 
of  the  ratifications  of  this  treaty. 

Abticle  XIV. 

Spain  shall  have  the  power  to  establish 
consular  officers  in  the  ports  and  places  of 
the  territories,  the  sovereignty  over  which 
has  been  either  relinquished  or  ceded  by  the 
present  treaty. 

Abtigub  XV. 

The  Government  of  each  country  will,  for 
the  term  of  ten  years,  accord  to  the  merchant 
vessels  of  the  other  country  the  same  treat- 
ment in  respect  of  all  port  charges,  including 
entrance  and  clearance  dues,  light  dues,  and 
tonnage  duties,  as  it  accords  to  its  own 
merchant  vessels,  not  engaged  in  the  coast- 
wise trade. 

This  article)  may  at  any  time  be  termi- 
nated on  six  months'  notice  given  by  either 
Government  to  the  other. 

Abticle  XVI. 

It  is  understood  that  any  obligations  as- 
sumed in  this  treaty  by  the  United  States 
with  respect  to  Cuba  are  limited  to  the  time 
of  its  occupancy  thereof;  but  it  will  upon 
the  termination  of  such  occupancy,  advise 
any  Government  established  in  the  island 
to  assume  the  same  obligations. 

Article  XVII. 

The  present  treaty  shall  be  ratified  by 
the  President  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the  Senate 
thereof,  and  by  Her  Majesty  the  Queen  Re- 
gent of  Spain;  and  the  ratifications  shall 
be  exchanged  at  Washington  within  six 
months  from  the  date  hereof,  or  earlier  if 
possible. 

In  faith  whereof,  we,  the  respective  Pleni- 


potentiaries,   have    signed    this    treaty    and 

have  hereunto  affixed  our  seals. 

Done  in  duplicate  at  Paris,  the  tenth  day 

of  December,  in  the  year  of  Our  Lord  one 

thousand  eight  hundreid  and  ninety  eight. 
[seal]  William  R.  Dat 

[seal]  Cushman  K.  Davis 

[seal]  Wm  P  Frte 

[seal]  Geo.  Gray 

[seal]  Whitelaw  Reid.         , 

[seal]  Eugenio  Montebo  RI08 

[seal]  B.  de  Abarzuza 

[seal]  J.    DE    G ARNICA 

[SEAL]  W  R  DE  Villa  Urbutia 

[seal]  Rafael  Cebebo 

And  whereas,  the  said  Convention  has  been 
duly  ratified  on  both  parts,  and  the  ratifica- 
tions of  the  two  Governments  were  ex- 
changed in  the  City  of  Washington,  on  the 
eleventh  day  of  April,  one  thousand  eight 
hundred  and  ninety-nine; 

Now,  therefore,  be  it  known  that  I.  Wil- 
liam lilcKinley,  President  of  the  United 
States  of  America,  have  caused  the  said  Con- 
vention to  be  made  public,  to  the  end  that 
the  same  and  every  article  and  clause  thereof 
may  be  observed  and  fulfilled  with  good 
faith  by  the  United  States  and  the  citizens 
thereof. 

In  witness  whereof,  I  have  hereunto  set 
my  hand  and  caused  the  seal  of  the  United 
States  to  be  affixed. 

Done  at  the  City  of  Washington,  tin-* 
eleventh  day  of  April,  in  the  year  of  Our 
Lord  one  thousand  eight  hundred'  and  ninety- 
nine,  and  of  the  Independence  of  the  United 
States  the  one  hundred  and  twenty-third. 

[seal.]  William  McKinley 

By  the  President: 
John  Hay 

Secretary  of  State. 

The  treaty  of  November  7,  1900  (31  Stat. 
L.  1942),  above  referred  to  is  as  follows: 

Tredty  "between  the  United  States  and  Spain 
for  the  cession  to  the  United  States  of  any 
and  all  islands  of  the  Philippine  archi- 
pelago lying  outside  of  the  lines  described 
in  Article  III  of  the  treaty  of  peace  of 
December  10,  1898.  Signed  at  Washing- 
ton, November  7,  1900;  ratification  advised 
by  the  Senate  January  22,  1901;  ratified 
6y  the  President  January  SO,  1901;  rati- 
fied by  Spain  February  25,  1901;  ratifica- 
tions exchanged  at  Washington  March  23, 
1901;  proclaimed  March  23,  1901, 


By  the  Pbesident  of  the  United  States 

OF  Amebica. 

A  PROCI^MATION. 

Whereas  a  Convention  between  the  United 
States  of  America  and  Spain,  providing  for 
the  cession  to  the  United  States  of  anv  and 
all  islands  of  the  Philippine  Archipelago 
lying  outside  of  the  lines  described  in  Article 
111  of  the  Treaty  of  Peace  concluded  by  them 
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at  Paris  on  December  10,  1898,  was  con- 
cluded and  signed  by  their  respective  pleni- 
potentiaries at  the  City  of  Washington  on 
the  seventh  day  of  November,  1900,  which 
Convention,  being  in  the  English  and  Spanish 
languages,  is  word  for  word  as  follows: 
[The  Spanish  version  is  here  omitted.] 

• 

Tlie  United  States  of  America  and  Her 
Majesty  the  Queen  Regent  of  Spain,  in  the 
name  of  Her  August  Son,  Don  Alfonso  XIII, 
desiring  to  remove  any  ground  of  misunder- 
standing growing  out  of  the  interpretation 
of  Article  III  of  the  Treaty  of  Peace  con- 
cluded between  them  at  Paris  the  tenth  day 
of  December,  one  thousand  eight  hundred 
and  ninety  eight,  whereby  Spain  cedes  to  the 
United  States  the  archipelago  known  as  the 
Philippine  Islands  and  comprehending  the 
islands  lying  within  certain  described  lines, 
and  having  resolved  to  conclude  a  Treaty  to 
accomplish  that  end,  have  for  that  purpose 
appointed  as  their  respective  plenipotenti- 
aries : 

The  President  of  the  United  States,  John 
Hay,  Secretary  of  State  of  the  United 
States ; 

and  Her  Majesty  the  Queen  Regent  of 
Spain,  the  Duke  de  Arcos,  Envoy  Extraor- 
dinary and  Minister  Plenipotentiary  of  Spain 
to  the  United  States; 

who,  having  met  in  the  city  of  Washing- 
ton and  having  exchanged  their  full  powers, 
which  were  found  to  be  in  due  and  proper 
form,  have  agreed  upon  the  following  sole 
article : 

Sole  Abticle 

Spain  relinquishes  to  the  United  States 
all  title  and  claim  of  title,  which  she  may 
have  had  at  the  time  of  the  conclusion  of 
the  Treaty  of  Peace  of  Paris,  to  any  and  all 
islands  belonging  to  the  Philippine  Archi- 
pelago, lying  outside  the  lines  described  in 
Article  111  of  that  Treaty  and  particularly 
to  tlie  islands  of  Cagayan  SulA  and  Sibutd 
and  their  dependencies,  and  agrees  that  all 
such  islands  shall  be  comprehended  in  the 
cession   of   the   Archipelago   as    fully   as   if 


they  had  been  expressly  included  within 
those  lines. 

The  United  States,  in  consideration  of  this 
relinquishment,  will  pay  to  Spain  the  sum 
of  one  hundred  thousand  dollars  ($100,000) 
within  six  months  after  the  exchange  of  the 
ratifications  of  the  present  Treaty. 

The  present  Treaty  shall  be  ratified  by  the 
President  of  the  United  States,  by  and  with 
the  advice  and  consent  of  the  Senate  thereof, 
and  by  Her  Majesty  the  Queen  Regent  of 
Spain,  after  approval  by  the  Cortes  of  the 
ICingdom,  and  the  ratifications  shall  be  ex- 
changed at  Washington  as  soon  as  possible. 

In  faith  whereof,  we,  the  respective  Pleni- 

gotentiaries,    have    signed    this    Treaty    and 
ave  hereunto  affixed  our  seals. 
Done  in  duplicate  at  the  city  of  Washing- 
ton, the  7th  day  of  November,  in  the  year 
of  Our  Lord  one  thousand  nine  hundred. 

John  Hat     [seal] 

ABOOS         0        [SEAL] 

And  whereas  the  said  Convention  has  been 
duly  ratified  on  both  parts,  and  the  ratifi- 
cations of  the  two  Governments  were  ex- 
changed in  the  city  of  Washington  on  the 
twenty-third  day  of  March,  one  thousand 
nine  hundred  and  one; 

Now,  therefore,  be  it  known  that  I,  Wil- 
liam McKinley,  President  of  the  United 
States  of  America,  have  caused  the  said  Con- 
vention to  be  made  public,  to  the  end  that 
the  same  and  every  article  and  clause  thereof 
may  be  observed  and  fulfilled  with  good  faith 
by  the  United  States  and  the  citizens  thereof. 

In  witness  whereof  I  have  hereunto  set 
my  hand  and  caused  the  seal  of  the  United 
States  to  be  affixed. 

Done  at  the  City  of  Washington  this  23rd 
day  of  March,  in  the  year  of  Our 
liord  one  thousand  nine  hundred 

[seal]  and  one,  and  of  the  Independence 
of  the  United  States  the  one  hun- 
dred and  twenty- fifth. 

WnjJAM  McKllTLET 

By  the  President: 
John  Hay 

Secretary  of  State, 


An  Act  Temporarily  to  provide  reyenue  for  the  Philippine  Islands,  and  for  other  purposes. 

[Act  of  March  S,  1902,  ch.  140,  32  Stat.  L.  54.] 


[Sec.  1.]  [Tariff  laws  of  Philippine  Commission  confirmed.']  That  tlip 
provisions  of  an  Act  entitled  "An  Act  to  revise  and  amend  the  tariff  laws  of  the 
Philippine  Archipelago,"  enacted  by  the  United  States  Philippine  Commission 
on  the  seventeenth  day  of  September,  nineteen  hundred  and  one,  shall  be  and 
remain  in  full  force  and  effect,  and  there  shall  be  levied,  collected,  and  paid 
upon  all  articles  coming  into  the  Philippine  Archipelago  from  the  United 
States  the  rates  of  duty  which  are  required  by  the  said  Act  to  be  levied,  col- 
lected, and  paid  upon  like  articles  imported  from  foreign  countries  into  said 
archipelago.     [32  Stat,  L.  5^.] 

The  Tariff  Act  of  the  Philippine  Commission  of  Sept.  17,  1901,  mentioned  in  this  sectioni 
IB  set  forth  in  the  Appendix. 
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Sec  2.  \B,(ite8  of  duty  on  articles  imported  from  Philippine  TslandB,'\  That 
on  and  after  the  passage  of  this  Act  there  shall  be  levied,  collected,  and  paid 
upon  all  articles  coming  into  the  United  States  from  the  Philippine  Archipelago 
the  rates  of  duty  which  are  required  to  be  levied,  collected,  and  paid  upon  like 
articles  imported  from  foreign  countries:  Provided,  That  upon  all  articles  the 
growth  and  product  of  the  Philippine  Archipelago  coming  into  the  United  States 
from  the  Philippine  Archipelago  there  shall  be  levied,  collected,  and  paid  only 
seventy-five  per  centum  of  the  rates  of  duty  aforesaid:  And  provided  further. 
That  the  rates  of  duty  which  are  required  hereby  to  be  levied,  collected,  and  paid 
upon  products  of  the  Philippine  Archipelago  coming  into  the  United  States 
shall  be  less  any  duty  or  taxes  levied,  collected,  and  paid  thereon  upon  the 
shipment  thereof  from  the  Philippine  Archipelago,  as  provided  by  the  Act 
of  the  United  States  Philippine  Commission  referred  to  in  section  one  of 
this  Act,  under  such  rules  and  regulations  as  the  Secretary  of  the  Treasury 
may  prescribe,  but  all  articles,  the  growth  and  product  of  the  Philippine 
Islands,  admitted  into  the  ports  of  the  United  States  free  of  duty  under  the 
provisions  of  this  Act  and  coming  directly  from  said  islands  to  the  United 
States  for  use  and  consumption  therein,  shall  be  hereafter  exempt  from  any 
export  duties  imposed  in  the  Philippine  Islands.    [S2  Stat.  L.  5-^.] 

Sec.  3.  [Tonnage  taxes.]  That  on  and  after  the  passage  of  this  Act  the 
same  tonnage  taxes  shall  be  levied,  collected,  and  paid  upon  all  foreign  vessels 
coming  into  the  United  States  from  the  Philippine  Archipelago  which  are 
required  by  law  to  be  levied,  collected,  and  paid  upon  vessels  coming  into  the 
United  States  from  foreign  countries:  Provided,  however.  That  until  July 
first,  nineteen  hundred  and  four,  the  provisions  of  law  restricting  to  vessels 
of  the  United  States  the  transportation  of  passengers  and  merchandise  directly 
or  indirectly  from  one  port  of  the  United  States  to  another  port  of  the  United 
States  shall  not  be  applicable  to  foreign  vessels  engaging  in  trade  between  the 
Philippine  Archipelago  and  the  United  States,  or  between  ports  in  the  Philip- 
pine Archipelago:  And  provided  further.  That  the  Philippine  Commission 
shall  be  authorized  and  empowered  to  issue  licenses  to  engage  in  lighterage  or 
other  exclusively  harbor  business  to  vessels  or  other  craft  actually  engaged  in 
such  business  at  the  date  of  the  passage  of  this  Act,  and  to  vessels  or  other 
craft  built  in  the  Philippine  Islands  or  in  the  United  States  and  owned  by  citi- 
zens of  the  United  States  or  by  inhabitants  of  the  Philippine  Islands.  [SS 
Stat.  L.  54] 

Skc.  4.  [Duties,  etc.,  to  constitute  a  sepaaute  fund  m  Treasyjry  for  benefit 
of  Philippine  Islands.]  That  the  duties  and  taxes  collected  in  the  Philippine 
Archipelago  in  pursuance  of  this  Act,  and  all  duties  and  taxes  collected  in  the 
United  States  upon  articles  coming  from  the  Philippine  Archipelago  and  upon 
foreign  vessels  coming  therefrom,  shall  not  be  covered  into  the  general  fund  of 
the  Treasury  of  the  United  States,  but  shall  be  held  as  a  separate  fund  and  paid 
into  the  treasury  of  the  Philippine  Islands,  to  bo  used  and  expended  for  the 
government  and  benefit  of  said  islands.      [23  Stat.  L.  5Jf.] 

Sec,  6.  [Duties  to  he  based  on  weight  at  time  of  entry.]  That  when  duties 
prescribed  by  this  Act  are  based  upon  the  weight  of  merchandise  deposited  in 
any  public  or  private  bonded  warehouse,  said  duties  shall  be  levied  and  collected 
upon  the  weight  of  such  merchandise  at  the  time  of  its  entry.    [32  Stat.  L.  5^.] 

Sec.  6.  [Drawbacks  and  internal' revenue  tax  exemptions  as  to  goods  shipped 
from  the  United  States.]    That  all  articles  manufactured  in  bonded  manu- 
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facturing  warehouses  in  whole  or  in  part  of  imported  materials,  or  of  materials 
subject  to  internal-revenue  tax  and  intended  for  shipment  from  the  United 
States  to  the  Philippine  Islands,  shall,  when  so  shipped,  under  such  regula- 
tions as  the  Secretary  of  the  Treasury  may  prescribe,  be  exempt  from  internal- 
revenue  tax,  and  shall  not  be  charged  with  duty  except  the  duty  levied  under 
this  Act  upon  imports  into  the  Philippine  Islands. 

That  all  articles  subject  under  the  laws  of  the  United  States  to  internal- 
revenue  tax,  or  on  which  the  internal-revenue  tax  has  been  paid,  and  which 
may  under  existing  laws  and  regulations  be  exported  to  a  foreign  country 
wilJiout  the  payment  of  such  tax,  or  if^ith  benefit  of  drawback,  as  the  case 
may  be,  may  also  be  shipped  to  the  Philippine  Islands  with  like  privilege, 
under  such  regulations  and  the  filing  of  such  bonds,  bills  of  lading,  and  other 
security  as  the  Commissioner  of  Internal  Revenue  may,  with  the  approval  of 
the  Secretary  of  the  Treasury,  prescribe.  x\nd  all  taxes  paid  upon  such  articles 
shipped  to  the  Philippine  Islands  since  November  fifteenth,  nineteen  hundred 
and  one,  under  the  decision  of  the  Secretary  of  the  Treasury  of  that  date,  shall 
be  refunded  to  the  parties  who  have  paid  the  same,  under  such  rules  and 
regulations  as  the  Secretary  of  the  Treasury  may  prescribe,  and  a  sum  sufficient 
to  make  such  payment  is  hereby  appropriated,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated. 

That  where  materials  on  which  duties  have  been  paid  are  used  in  the  manu- 
facture of  articles  manufactured  or  produced  in  the  United  States,  there  shall 
be  allowed  on  the  shipment  of  said  articles  to  the  Philippine  Archipelago  a 
drawback  equal  in  amount  to  the  duties  paid  on  the  materials  used,  less  one 
per  centum  of  such  duties,  under  such  rules  and  regulations  as  the  Secretary 
of  the  Treasury  may  prescribe.   \S2  Stat.  L.  55.] 

Sbc.  7.  IRe-exportatioji  to  the  Philippines.']  That  merchandise  in  bonded 
warehouse  or  otherwise  in  the  custody  and  control  of  the  officers  of  the  customs, 
upon  which  duties  have  been  paid,  shall  be  entitled,  on  shipment  to  the  Philip- 
pine Islands  within  three  years  from  the  date  of  the  original  arrival,  to  a 
return  of  the  duties  paid  less  one  per  centum,  and  merchandise  upon  which 
duties  have  not  been  paid  may  be  shipped  without  the  payment  of  duties  to 
the  Philippine  Islands  within  said  period,  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  Secretary  of  the  Treasury.    [5j8  Stai.  L.  65.] 

Seo.  8.  [Customs  administration  and  tariff  laws  applicable.]  That  the 
provisions  of  the  Act  entitled  ^*An  Act  to  simplify  the  laws  in  relation  to  the 
collection  of  revenues,"  approved  June  tenth,  eighteen  hundred  and  ninety, 
as  amended  by  an  Act  entitled  "An  Act  to  provide  for  the  Government  and 
to  encourage  the  industries  of  the  United  States,"  approved  July  twenty-fourth, 
eighteen  hundred  and  ninety-seven,  shall  apply  to  all  articles  coming  into  the 
United  States  from  the  Philippine  Archipelago.     [32  Stat.  L.  66.] 

See  Customs  Duties,  vol.  2,  p.  611. 

Sec.  9.  [Treason  —  evidence  necessary  to  convict  accused.]  That  no  person 
in  the  Philippine  Islands  shall,  under  the  authority  of  the  United  States,  be 
convicted  of  treason  by  any  tribunal,  civil  or  military,  unless  on  the  testimony 
of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open  court.  [SS 
Stat,  L.  66.] 
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An  Act  Tempprarily  to  provide  for  the  administration  of  the  afEairs  of  civil  government  in  the 

Philippine  Islands,  and  for  other  purposes. 

{Act  of  July  1,  1002,  ch,  1369,  82  Stat.  L.  601.1 

[Sec.  1.]  [Temporary  civil  govem/ment  established  in  Philippine  Islands, 
ratified  —  laws  applicable  —  civU  appointments.]  That  the  action  of  the  Presi- 
dent of  the  United  States  in  creating  the  Philippine  Commission  and  authoriz- 
ing said  Commission  to  exercise  the  powers  of  government  to  the  extent  and  in 
the  manner  and  form  and  subject  to  the  regulation  and  control  set  forth  in 
the  instructions  of  the  President  to  the  Philippine  Commission,  dated  April 
seventh,  nineteen  hundred,  and  in  creating  the  offices  of  civil  governor'  and 
vice-governor  of  the  Philippine  Islands,  and  atithorizing  said  civil  governor 
and  vice-governor  to  exercise  the  powers  of  government  to  the  extent  and  in 
the  manner  and  form  set  forth  in  the  Executive  order  dated  June  twenty-first, 
'  nineteen  hundred  and  one,  and  in  establishing  four  executive  departments  of 
government  in  said  Islands  as  set  forth  in  the  Act  of  the  Philippine  Commis- 
sion, entitled  "An  Act  providing  an  organization  for  the  departments  of  the 
interior,  of  commerce  and  police,  of  finance  and  justice,  and  of  public  instruc- 
tion," enacted  September  sixth,  nineteen  hundred  and  one,  is  hereby  approved, 
ratified,  and  confirmed,  and  until  otherwise  provided  by  law  the  said  Islands 
shall  continue  to  be  governed  as  thereby  and  herein  provided,  and  all  laws 
passed  hereaftco*  by  the  Philippine  Commission  shall  have  an  enacting  clause 
as  follows :  "  By  authority  of  the  United  States  be  it  enacted  by  the  Philippine 
Commission."  The  provisions  of  section  eighteen  hundred  and  ninety-one  of 
the  Revised  Statutes  of  eighteen  hundred,  and  seventy-eight  shall  not  apply  to 
the  Philippine  Islands. 

Future  appointments  of  civil  governor,  vice-governor,  members  of  said 
Commission  and  heads  of  executive  departments  shall  be  made  by  the  President-, 
by  and  with  the  advice  and  consent  of  the  Senate.    [S2  Stat.  L.  691.] 

The  instmctionsy  order,  and  act  mentioned  ministration  of  the  United  States  poBt-office 

in  this  section  are  set  forth  at  the  end  of  this  department.     (1902)  24  Op.  Atty.-Gen.  534. 

title,  infra,  p.  742.  Trial  by  jury  is  not  a  necessary  incident  of 

R.  S.  sec.  1 89 1,  above  mentioned,  is  given  judicial  procedure  in  the  Philippine  Islands 

under  the  title  TERRrroRiES.  where  demand  for  trial  by  that  method  has 

The  postal  service  in  the  Philippine  Islands  been  made  by  the  accused  and  denied  by  the 

is  not  subject  to   the   general   laws  of   the  courts  estal^lished  in  the  islands.     Dorr  t7.  U. 

United  States  regulating  mails  under  the  ad-  S.,  195  U.  S.  138. 

Sec.  2.  [Tariff  duties  and  taxes.]  That  the  action  of  the  President  of  the 
United  States  heretofore  taken  by  virtue  of  the  authority  vested  in  him  as 
Commander  in  Chief  of  the  Army  and  Navy,  as  set  forth  in  his  order  of  July 
twelfth,  eighteen  hundred  and  ninety-eight,  whereby  a  tariff  of  duties  and 
taxes  as  set  forth  by  said  order  was  to  be  levied  and  collected  at  all  porta  and 
places  in  the  Philippine  Islands  upon  passing  into  the  occupation  and  posses- 
sion of  the  forces  of  the  United  States,  together  with  the  subsequent  amend- 
ments of  said  order,  are  hereby  approved,  ratified,  and  confirmed,  and  the 
actions  of  the  authorities  of  the  government  of  the  Philippine  Islands,  taken 
in  accordance  with  the  provisions  of  said  order  and  subsequent  amendments, 
are  hereby  approved :  Provided,  That  nothing  contained  in  this  section  shall  be 
held  to  amend  or  repeal  an  Act  entitled  "  An  Act  temporarily  to  provide  revenue 
for  the  Philippine  Islands,  and  for  other  purposes,"  approved  March  eighth, 
nineteen  hundred  and  two.      {82  Stat.  L.  692.'] 

Sec.  3.  [Commerci^d  intercourse  during  hostilities.]  That  the  President 
of  the  United  States,  during  such  time  as  and  whenever  the  sovereignty  and 
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authority  of  the  United  States  encounter  armed  resistance  in  the  Philippine 
Islands,  until  otherwise  provided  by  Congress,  shall  continue  to  regulate  and 
control  commercial  intercourse  with  and  within  said  Islands  by  such  general 
rules  and  regulations  as  he,  in  his  discretion,  may  deem  most  conducive  to  the 
public  interests  and  the  general  welfare.     {S2  Stat.  L.  692.] 

Sec.  4.  IPhilippvne  citizenship.  ]  That  all  inhabitants  of  the.  Philippine 
Islands  continuing  to  reside  therein  who  were  Spanish  subjects  on  the  eleventh 
day  of  April,  eighteen  hundred  and  ninety-nine,  and  then  resided  in  said 
Islands,  and  their  children  bom  subsequent  thereto,  shall  be  deemed  and  held 
to  be  citizens  of  the  Philippine  Islands  and  as  such  entitled  to  the  protection, 
of  the  United  States,  except  such  as  shall  have  elected  to  preserve  their  allegiance 
to  the  Crown  of  Spain  in  accordance  with  the  provisions  of  the  treaty  of  peace 
between  the  United  States  and  Spain  signed  at  Paris  December  tenth,  eighteen 
hundred  and  ninety-eight.    [32  Stat.  L.  692.] 

Sec.  5.  [Declaration  of  rights.]  That  no  law  shall  be  enacted  in  said  islands 
which  shall  deprive  any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  or  deny  to  any  person  therein  the  equal  protection  of  the  laws. 

That  in  all  criminal  prosecutions  the  accused  shall  enjoy  the  right  to  be 
heard  by  himself  and  counsel,  to  demand  the  nature  and  cause  of  the  accusa- 
tion against  him,  to  have  a  speedy  and  public  trial,  to  meet  the  witnesses  face 
to  face,  and  to  have  compulsory  process  to  compel  the  attendance  of  witnesses 
in  his  behalf. 

That  no  person  shall  be  held  to  answer  for  a  criminal  offense  without  due 
process  of  law ;  and  no  person  for  the  same  offense  shall  be  twice  put  in  jeopardy 
of  punishment,  nor  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself. 

That  all  persons  shall  before  conviction  be  bailable  by  sufficient  sureties, 
except  for  capital  offenses. 

That  no  law  impairing  the  obligation  of  contracts  shall  be  enacted. 

That  no  person  shall  be  imprisoned  for  debt. 

That  the  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless 
when  in  cases  of  rebellion,  insurrection,  or  invasion  the  public  safety  may 
require  it,  in  either  of  which  events  the  same  may  be  suspended  by  the  Presi- 
dent, or  by  the  governor,  with  the  approval  of  the  Philippine  Commission, 
wherever  during  such  period  the  necessity  for  such  suspension  shall  exist. 

That  no  ex  post  facto  law  or  bill  of  attainder  shall  be  enacted. 

That  no  law  granting  a  title  of  nobility  shall  be  enacted,  and  no  person 
holding  any  office  of  profit  or  trust  in  said  islands,  shall,  without  the  consent 
of  the  Congress  of  the  United  States,  accept  any  present,  emolument,  office, 
or  title  of  any  kind  whatever  from  any  king,  queen,  prince,  or  foreign  State. 

That  excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor 
cruel  and  unusual  punishment  inflicted. 

That  the  right  to  be  secure  against  unreasonable  searches  and  seizures  shall 

not  be  violated. 

That  neither  slavery,  nor  involuntary  servitude,  except  as  a  punishment 
for  crime  whereof  the  party  .shall  have  been  duly  convicted,  shall  exist  in  said 

islands. 

That  no  law  shall  be  passed  abridging  the  freedom  of  speech  or  of  the  press, 
or  the  right  of  the  people  peaceably  to  assemble  and  petition  the  Government 
for  rodress  of  griovanoes. 

That  no  law  ^liall  bo  made  respecting  an  establishment  of  religion  or  pro- 
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hibiting  the  free  exercise  thereof,  and  that  the  free  exercise  and  enjoymenl  oi 
religious  profession  and  worship,  without  discrimination  or  preference,  shali 
forev'3r  be  allowed. 

That  no  money  shall  be  paid  out  of  the  treasury  except  in  pursuance  of  an 
appropriation  by  law. 

That  the  rule  of  taxation  in  said  islands  shall  be  uniform. 

That  no  private  or  local  bill  which  may  be  enacted  into  law  shall  embrace 
more  than  one  subject,  and  that  subject  shall  be  expressed  in  the  title  of  the  bill. 

That  no  warrant  shall  issue  but  upon  probable  cause,  supported  by  oath  or 
affirmation,  and  particularly  describing  the  place  to  be  searched  and  the  person 
or  things  to  be  seized. 

Thai  all  money  collected  on  any  tax  levied  or  assessed  for  a  special  purpose 
shall  be  treated  as  a  special  fund  in  the  treasury  and  paid  out  for  such  purpose 
only.   {82  Stat  L.  692.] 

Twice  put  in  jeopardy.  —  A  military  or-  jurisdiction  of  the  courts  of  the  islands,  it 

der,  amended  by  an  Act  of  the  Philippine  was  not  intended  to  repeal  the  specific  guar- 

Gomroission,  in  so  far  as  it  undertook  to  per-  anty  of  section  5,  which  is  direct  legislation 

mit  an  appeal  by  the  government  after  ac-  pertaining    to    the    particular    subject    It 

quittal,  was  repealed  by  this   section,  pro-  is   a   well-settled    principle   of    construction 

viding  immunity   from  second  jeopardy  for  that  specific  terms  covering  the  given  sub- 

the  same  criminal  oflfense.    This  section  pro-  ject-matter    will    prevail    over    general    lan- 

vides  that  no  person  shall  be  put  twice  in  guage  of  the  same  or  another  statute  which 

jeopardy  of  punishment  for  the  same  offense.  might  otherwise  prove  controlling."    Kepner 

"  While  section  9  recognizes  the  established  v,  U.  S.,  195  U.  S.  125. 

Sec.  6.  [Census.].  That  whenever  the  existing  insurrection  in  the  Philip- 
pine Islands  shall  have  ceased  and  a  condition  of  general  and  complete  peace 
shall  have  been  established  therein  and  the  fact  shall  be  certified  to  the  Presi- 
dent by  the  Philippine  Commission,  the  President,  upon  being  satisfied  thereof, 
shall  order  a  census  of  the  Philippine  Islands  to  be  taken  by  said  Philippine 
Commission;  such  census  in  its  inquiries  relating  to  the  population  shall  take 
and  make  so  far  as  practicable  full  report  for  all  the  inhabitants,  of  name,  age, 
sex,  race,  or  tribe,  whether  native  or  foreign  bom,  literacy  in  Spanish,  native  dia- 
lect or  langufige,  or  in  English,  school  attendance,  ownership  of  homes,  industrial 
and  social  statistics,  and  such  other  information  separately  for  each  island,  each 
province,  and  municipality,  or  other  civil  division,  as  the  President  and  said 
Commission  may  deem  necessary:  Provided,  That  the  President  may,  upon 
the  request  of  said  Commission,  in  his  discretion,  employ  the  service  of  the 
Census  Bureau  in  compiling  and  promulgating  the  statistical  information  above 
provided  for,  and  may  commit  to  such  Bureau  any  part  or  portion  of  such 
labor  as  to  him  may  seem  wise.    \^32  Stat.  L.  693.] 

Sec.  7.  [Legislative  assembly  established  —  election  districts  —  qualificar 
iions  of  electors  —  term  of  office  —  powers  and  duties  of  legislative  assembly.] 
That  two  years  after  the  completion  and  publication  of  the  census,  in  case  such 
condition  of  general  and  complete  peace  with  recognition  of  the  authority  of 
the  United  States  shall  have  continued  in  the  territory  of  said  Islands  not  inhab- 
ited by  Moros  or  other  non-Christian  tribes  and  such  facts  shall  have  been 
certified  to  the  President  by  the  Philippine  Commission,  the  President  upon 
being  satisfied  thereof  shall  direct  said  Commission  to  call,  and  the  CouMnission 
shall  call,  a  general  election  for  the  choice  of  delegates  to  a  popular  assembly 
of  the  people  of  said  territorj'  in  the  Philippine  Islands,  which  shall  be  known 
as  the  Philippine  assembly.  After  said  assembly  shall  have  convened  and 
organized,  all  the  legislative  power  heretofore  conferred  on  the  Philippine  Com- 
mission in  all  that  part  of  said  Islands  not  inhabited  by  Moros  or  other  non- 
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Christian  tribes  shall  be  vested  in  a  legislature  consisting  of  two  houses  —  The 
Philippine  Commission  and  the  Philippine  assembly.  Said  assembly  shall 
consist  of  not  less  than  fifty  nor  more  than  one  hundred  members  to  be  appor- 
tioned by  said  Commission  among  the  provinces  as  nearly  as  practicable  accord- 
ing to  population :  Provided^  That  no  province  shall  have  less  than  one  mem- 
ber: And  provided  further.  That  provinces  entitled  by  population  to  more 
than  one  member  may  be  divided  into  such  convenient  districts  as  the  said  Com- 
mission may  deem  best 

Public  notice  of  such  division  shall  be  given  at  least  ninety  days  prior  to 
such  election,  and  the  election  shall  be  held  under  rules  and  regulations  to  be 
prescribed  by  law.  The  qualification  of  electors  in  such  election  shall  be  the 
same  as  is  now  provided  by  law  in  case  of  electors  in  municipal  elections.  The 
members  of  assembly  shall  hold  office  for  two  years  from  the  first  day  of  Jan- 
uary next  following  their  election,  and  their  successors  shall  be  chosen  by  the 
people  every  second  year  thereafter.  No  person  shall  be  eligible  to  such  election 
who  is  not  a  qualified  elector  of  the  election  district  in  which  he  may  be  chosen, 
owing  allegiance  to  the  United  States,  and  twenty-five  years  of  age. 

The  legislature  shall  hold  annual  sessions,  commencing  on  the  first  Monday 
of  February  in  each  year  and  continuing  not  exceeding  ninety  days  thereafter 
(Sundays  and  holidays  not  included) :  Provided,  That  the  first  meeting  of 
the  legislature  shall  be  held  upon  the  call  of  the  governor  within  ninety  days 
after  the  first  election :  And  provided  further.  That  if  at  the  termination  of 
any  session  the  appropriations  necessary  for  the  support  of  government  shall 
not  have  been  made,  an  amount  equal  to  the  sums  appropriated  in  the  last 
appropriation  bills  for  such  purposes  shall  be  deemed  to  be  appropriated ;  and 
until  the  legislature  shall  act  in  such  behalf  the  treasurer  may,  with  the  advice 
of  tlie  governor,  make  the  payments  necessary  for  the  purposes  aforesaid. 

The  legislature  may  be  called  in  special  session  at  any  time  by  the  civil 
governor  for  general  legislation,  or  for  action  on  such  specific  subjects  as  he 
may  designate.  No  special  session  shall  continue  longer  than  thirty  days,  ex- 
clusive of  Sundays. 

The  assembly  shall  be  the  judge  of  the  elections,  returns,  and  qualifications 
of  its  members.  A  majority  shall  constitute  a  quorum  to  do  business,  but  q 
smaller  nimiber  may  adjourn  from  day  to  day  and  may  be  authorized  to  compel 
tiie  attendance  of  absent  members.  It  shall  choose  its  speaker  and  other  officers, 
and  the  salaries  of  its  members  and  officers  shall  be  fixed  by  law.  It  may  de- 
tenriiiie  the  rule  of  its  proceedings,  punish  its  members  for  disorderly  behavior, 
and  with  the  concurrence  of  two-thirds  expel  a  member.  It  shall  keep  a 
journal  of  its  proceedings,  which  shall  be  published,  and  the  yeas  and  nays  of 
the  members  on  any  question  shall,  on  the  demand  of  one-fifth  of  those  present, 
be  entered  on  the  journal.    [82  Stat.  L.  69S.] 

Sec.  8.  ICommissioners  to  United  States.]  That  at  the  same  time  with 
the  first  meeting  of  the  Philippine  legislature,  and  biennially  thereafter,  there 
shall  be  chosen  by  said  legislature,  each  house  voting  separately,  two  resident 
commissioners  to  the  United  States,  who  shall  be  entitled  to  an  official  recog- 
nition as  such  by  all  departments  upon  presentation  to  the  President  of  a  certif- 
icate of  election  by  the  civil  governor  of  said  islands,  and  each  of  whom  shall 
be  entitled  to  a  salary  payable  monthly  by  the  United  States  at  the  rate  of 
five  thousand  dollars  per  annum,  and  two  thousand  dollars  additional  to  cover 
all  expenses :  Provided,  That  no  person  shall  be  eligible  to  such  election  who  is 
not  a  qualified  elector  of  said  islands,  owing  allegiance  to  the  United  States, 
and  who  is  not  thirty  years  of  age.    [32  Stat.  L.  694.] 
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Sec.  9.  [^Courts  and  judges  —  jurisdidioru]  That  the  Supreme  Court  and 
the  courts  of  first  instance  of  the  Philippine  Islands  shall  possess  and  exercise 
jurisdiction  as  heretofore  provided  and  such  additional  jurisdiction  as  shall 
hereafter  be  prescribed  by  the  government  of  said  Islands,  subject  to  the  power 
of  said  Government  to  change  the  practice  and  method  of  procedure.  The 
municipal  courts  of  said  Islands  shall  possess  and  exercise  jurisdiction  as  here- 
tofore provided  by  the  Philippine  Commission,  subject  in  all  matters  to  such 
alteration  and  amendment  as  may  be  hereafter  enacted  by  law ;  and  the  chief 
justice  and  associate  justices  of  the  supreme  court  shall  hereafter  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  and  shall 
receive  the  compensation  heretofore  prescribed  by  the  Commission  until  other- 
wise provided  by  Congress.  The  judges  of  the  court  of  first  instance  shall  be 
appointed  by  the  civil  governor,  by  and  with  the  advice  and  consent  of  the 
Philippine  Commission:  Provided,  That  the  admiralty  jurisdiction  of  the 
supreme  court  and  courts  of  first  instance  shall  not  be  changed  except  by  Act 
of  Congress.     [S£  Stat.  L.  695.] 

Sec.  10.  [Appeal,  etc.,  to  Urdted  States  Supreme  Couri;,]  That  the- Supreme 
Court  of  the  United  States  shall  have  jurisdiction  to  review,  revise,  reverse, 
modify,  or  affirm  the  final  judgments  and  decrees  of  the  supreme  court  of  the 
Philippine  Islands  in  all  actions,  cases,  causes,  and  proceedings  now  pending 
therein  or  hereafter  determined  thereby  in  which  the  Constitution  or  any 
statute,  treaty,  title,  right,  or  privilege  of  the  United  States  is  involved,  or  in 
causes  in  which  the  value  in  controversy  exceeds  twenty-five  thousand  dollars, 
or  in  which  the  title  or  possession  of  real  estate  exceeding  in  value  the  sum 
of  twenty-five  thousand  dollars,  to  be  ascertained  by  the  oath  of  either  party  or 
of  other  competent  witnesses,  is  involved  or  brought  in  question ;  and  such  final 
judgments  or  decrees  may  and  can  be  reviewed,  revised,  reversed,  modified,  or 
affirmed  by  said  Supreme  Court  of  the  United  States  on  appeal  or  writ  of  error 
by  the  party  aggrieved,  in  the  same  manner,  under  the  same  regulations,  and 
by  the  same  procedure,  as  far  as  applicable,  as  the  final  judgments  and  decrees 
of  the  circuit  courts  of  the  United  States.   [32  Stat.  L.  695.] 

Sec.  11.  [Improvements  of  rivers  and  harbors  —  protection  to  navigation, 
etc.]  That  the  government  of  the  Philippine  Islands  is  hereby  authorized  p) 
provide  for  the  needs  of  commerce  by  improving  the  harbors  and  navigable 
waters  of  said  islands  and  to  construct  and  maintain  in  said  navigable  waters 
and  upon  the  shore  adjacent  thereto  bonded  warehouses,  wharves,  piers,  light- 
houses, signal  and  life-saving  stations,  buoys,  and  like  instruments  of  com- 
merce, and  to  adopt  and  enforce  regulations  in  regard  thereto,  including  bonded 
warehouses  wherein  articles  not  intended  to  be  imported  into  said  islands  nor 
mingled  with  the  property  therein,  but  brought  into  a  port  of  said  islands  for 
reshipment  to  another  country,  may  be  deposited  in  bond  and  reshipped  to 
another  country  without  the  payment  of  customs  duties  or  charges.  [S2  Stat. 
L.  695.] 

Sec.  12.  [Transfer  of  property,  etc.,  to  Philippine  government  —  military 
and  other  reservations.]  That  all  tTie  property  and  rights  which  may  have  been 
acquired  in  the  Philippine  Islands  by  the  United  States  under  the  treaty  of 
peace  with  Spain,  signed  December  tenth,  eighteen  hundred  and  ninety-eight, 
except  such  land  or  other  property  as  shall  be  designated  by  the  President  of 
the  United  States  for  military  and  other  reservations  of  the  (Jovemment  of 
the  United  States,  are  hereby  placed  under  the  control  of  the  government  of 
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Baid  islands  to  be  administered  for  the  benefit  of  the  inhabitants  thereof,  e.vcept 
as  provided  in  this  Act     [S2  Stat.  L.  696.] 

Sec.  13.  IPublic  lands  —  disposal  —  regulations.]  That  the  government  of 
the  Philippine  Islands,  subject  to  the  provisions  of  this  Act  and  except  as  herein 
provided,  shall  classify  according  to  its  agricultural  character  and  productive- 
ness, and  shall  immediately  make  rules  and  regulations  for  the  leflse,  sale,  or 
other  disposition  of  the  public  lands  other  than  timber  or  mineral  lands,  but 
such  rules  and  regulations  shall  not  go  into  effect  or  have  the  force  of  -law 
until  thejy  have  received  the  approval  of  the  President  and  when  approved  by 
the  President  they  shall  be  submitted  by  him  to  Congress  at  the  beginning  of 
the  next  ensuing  session  thereof  and  unless  disapproved  or  amended  by  Con- 
gress at  said  session  they  shall  at  the  close  of  such  period  have  the  force  and 
effect  of  law  in  the  Philippine  Islands:  Provided,  Thsit  a  single  homestead 
ontiy  shall  not  exceed  sixteen  hectares  in  extent.    \_32  8tai.  L.  695.] 

Sec.  14.  ^Perfecting  titles  by  present  owners  —  issuance  of  patents.]  That 
the  government  of  the  Philippine  Islands  is  hereby  authorized  and  empowered 
to  enact  rules  and  regulations  and  to  prescribe  terms  and  conditions  to  enable 
persons  to*  perfect?  their  title  to  public  lands  in  said  Islands,  who,  prior  to  the 
transfer  of  sovereignty  from  Spain  to  the  United  States,  had  fulfilled  all  or 
some  of  the  condition*  required  by  the  Spanish  laws  and  royal  decrees  of  the 
Kingdom  of  Spain  for  the  acquisition*  of  legal  title  thereto  yet  failed  to  secure 
conveyance  of  title;  and  the  Philippine  Commission  is  authorized  to  issue 
patents,  without  compensation,  to  any  native-  of  said  Islands,  conveying  title 
to  any  tract  of  land  not  more  than  sixteen  hectares  in  extent,  which  were  public 
lands  and  had  been  actually  occupied  by  such  native  or  his  ancestors  prior  to 
and  on  the  thirteenth  of  August,  eighteen  hundred  and  niilety-eight.  \_32  Stat. 
L.  696.] 

Sec.  15.  [Limit  of  sales  to  settlers  —  occupancy,  improvement,  etc.]  That 
the  government  of  the  Philippine  Islands  is  hereby  authorized  and  empowered, 
on  such  terms  as  it  may  prescribe,  by  general  legislation,  to  provide  for  the 
granting  or  sale  and  conveyance  to  actual  occupants  and  settlers  and  other  citi- 
zens of  said  islands  such  parts  and  portions  of  the  public  domain,  other  than 
timber  and  mineral  lands,  of  the  United  States  in  said  islands  as  it  may  deem 
wise,  not  exceeding  sixteen  hectares  to  any  one  person  and  for  the  sale  and 
conveyance  of  not  more  than  one  thousand  and  twenty-four  hectares  to  any 
corporation  or  association  of  persons :  Provided,  That  the  grant  or  sale  of  sudi 
lands,  whether  the  purchase  price  be  paid  at  once  or  in  partial  payments,  shall 
be  conditioned  upon  actual  and  continued  occupancy,  improvement,  and  culti- 
vation of  the  premises  sold  for  a  period  of  not  less  than  five  years,  during  which 
time  the  purchaser  or  grantee  can  not  alienate  or  encumber  said  land  or  the 
title  thereto ;  but  such  restriction  shall  not  apply  to  transfers  of  rights  and  title 
of  inheritance  under  the  laws  for  the  distribution  of  the  estates  of  decedents. 
[S2  Stat.  L.  696.] 

Sec.  16.  [Preference  to  actual  occupa/nts —  limit  of  area.]  That  in  grant- 
ing or  selling  any  part  of  the  public  domain  under  the  provisions  of  the  last 
preceding  section,  preference  in  all  cases  shall  be  given  to  actual  occupants 
and  settlers ;  and  such  public  lands  of  the  United  States  in  the  actual  possession 
or  occupancy  of  any  native  of  the  Philippine  Islands  shall  not  be  sold  by  said 
government  to  any  other  person  without  the  consent  thereto  of  said  prior  occu- 
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pant  or  settler  first  had  and  obtained :  Provided^  That  the  prior  right  hereby 
secured  to  an  occupant  of  land,  who  can  show  no  other  proof  of  title  than  posses- 
sion, shall  not  apply  to  more  than  sixteen  hectares  in  any  one  triict.  \^S2  Stat, 
L.  696.] 

Sec.  17.  IProtedion  of  forests  —  use  of  receipts.]  That  timber,  trees, 
forests,  and  forest  products  on  lands  lieased  or  demised  by  the  government  of 
the  Philippine  Islands  under  the  provisions  of  this  Act  shall  not  be  cut,  de- 
stroyed, removed,  or  appropriated  except  by  special  permission  of  said  govern- 
ment  and  under  such  regulations  as  it  may  prescribe.  . 

All  moneys  obtained  from  lease  or  sale  of  any  portion  of  the  public  domain 
or  from  licenses  to  cut  timber  by  the  government  of  the  Philippine  Islands 
shall  be  covered  into  the  insular  treasury  and  be  subject  only  to  api»x)priation 
for  insular  purposes  according  to  law.    [S2  Stat.  L.  696.] 

Sec.  18.  [Forest  laws,  etc.,  contin/ued  —  timber  licenses.]  That  the  forest 
laws  and  regulations  now  in  force  in  the  Philippine  Islands,  with  such  modifi- 
cations and  amendments  as  may  be  made  by  the  government  of  said  islands,  arc 
hereby  continued  in  force,  and  no  timber  lands  forming  part  of  the  public 
domain  shall  be  sold,  leased,  or  entered  until  the  government  of  said  islands, 
upon  the  certification  of  the  forestry  bureau  that  said  lands  are  more  valuable 
for  agriculture  than  for  forest  uses,  shall  declare  such  lands  so  certified  to  be 
agricultural  in  character :  Providedy  That  the  said  government  shall  have  the 
right  and  is  hereby  empowered  to  issue  licenses  to  cut^  harvest,  or  collect  timber 
or  other  forest  products  on  reserved  or  unreserved  public  lands  in  said  islands 
in  accordance  with  the  forest  laws  and  regulations  hereinbefore  nientioned 
and  under  the  provisions  of  this  Act,  and  the  said  government  may  lease  land 
to  any  person  or  persons  holding  such  licenses,  sufiicient  for  a  mill  site,  not  to 
exceed  four  hectares  in  extent,  and  may  grant  rights  of  way  to  enable  such 
person  or  persons  to  get  access  to  the  lands  to  which  such  licenses  apply.  [82 
Stat.  L.  696.] 

Sec.  19.  [Basis  of  water  privileges.]  That  the  beneficial  use  shall  be  the 
basis,  the  measure,  and  the  limit  of  all  rights  to  water  in  said  islands,  and  the 
govemnient  of  said  islands  is  hereby  authorized  to  make  such  rules  and  regula- 
tions for  the  use  of  water,  and  to  make  such  reservations  of  public  lands  for 
the  protection  of  the  water  supply,  and  for  other  public  purposes  not  in  con- 
flict with  the  provisions  of  this  Act,  as  it  may  deem  best  for  the  public  good. 
[S2  Stat.  L.  697.] 

MINERAL  LAin)S. 

Sec.  20.  [Disposal.]  That  in  all  cases  public  lands  in  the  Philippine  Islands 
valuable  for  minerals  shall  be  reserved  from  sale,  except  as  otherwise  expressly 
directed  by  law.    [32  Stat.  L.  697.] 

Sec.  21.  [Purchase,  etc.,  hy  citizens  —  minerals  on  unpatented  agricvltural 
lands.]  I'hat  all  valuable  mineral  deposits  in  public  lands  in  the  Philippine 
Islands,  both  surveyed  and  unsurveyed,  are  hereby  declared  to  be  free  and 
open  to  exploration,  occupation,  and  purchase,  and  the  land  in  which  they  are 
found  to  occupation  and  purchase,  by  citizens  of  the  United  States,  or  of  said 
Islands:  Provided,  That  when  on  any  lands  in  said  islands  entered  and  occu: 
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pied  as  agricultural  land^  under  the  provisions  of  this  Act,  but  ofot  patented, 
mineral  deposits  have  been  found,  the  working  of  such  mineral  deposits  is 
hereby  forbidden  until  the  person,  association,  or  corporation  who  or  which 
has  entered  and  is  occupying  such  lands  shall  have  paid  to  the  government  of 
said  islands  such  additional  sum  or  sums  as  will  make  the  total  amx)unt  paid 
for  the  mineral  claim  or  claims  in  which  said  deposits  are  located  equal  to  the 
amount  charged  by  the  government  for  the  same  as  mineral  claims.  \S2  Stat. 
L.  697.] 

Seo.  22.  ^Locating  of  mineral  claims  —  regulations.]  That  mining  claims 
upon  land  containing  veins  or  lodes  of  quartz  or  other  rock  in  place  bearing^ 
gold,  silver,  cinnabar,  lead,  tin,  copper,  or  other  valuable  deposits,  located  after 
the  passage  of  this  Act,  whether  located  by  one  or  more  persons  qualified  to 
locate  the  same  under  the  preceding  section,  shall  be  located  in  the  following 
manner  and  under  the  following  conditions :  Any  person  so  qualified  desiring 
to  locate  a  mineral  claim  shall,  subject  to  the  provisions  of  this  Act  with  respect 
to  land  which  may  be  used  for  mining,  enter  upon  the  same  and  locate  a  plot 
of  ground  measuring,  where  possible,  but  not  exceeding,  one  thousand  feet  in 
length  by  one  thousand  feet  in  breadth,  in  as  nearly  as  possible  a  rectangular 
form ;  that  is  to  say :  All  angles  shall  be  right  angles,  except  in  cases  where  a 
boundary  line  of. a  previously  surveyed  claim  is  adopted  as  common  to  both 
claims,  but  the  lines  need  not  necessarily  be  meridional.  In  defining  the  size 
of  a  mineral  claim,  it  shall  be  measured  horizontally,  irrespective  of  inequalities 
of  the  surface  of  the  ground.    [3i^  Stat.  L.  697.'] 

Sbo.  23.  [Dem^Oircation  of  cladms.]  That  a  mineral  claim  shall  be  marked 
by  two  posts  placed  as  nearly  as  possible  on  the  line  of  the  ledge  or  vein,  and 
the  posts  shall  be  numbered  one  and  two,  and  the  distance  between  posts  nimi- 
bered  one  and  two  shall  not  exceed  one  thousand  feet,  the  line  between  posts 
numbered  one  and  two*  to  be  known  as  the  location  line ;  and  upon  posts  niun- 
bered  one  and  two  shall  be  written  the  name  given  to  the  mineral  claim,  the 
name  of  the  locator,  and  the  date  of  the  location.  Upon  post  numbered  one 
there  shall  be  written,  in  addition  to  the  foregoing,  "  Initial  post,"  the  approxi- 
mate compass  bearing  of  post  numbered  two,  and  a  statement  of  the  number 
of  feet  lying  to  the  right  and  to  the  left  of  the  line  from  post  numbered  one  to 
post  numbered  two,  thus:    "Initial  post    Direction  of  post  numbered  two. 

feet  of  this  claim  lie  on  the  right  and feet  on  the  left  of  thn 

line  from  number  one  to  number  two  post."  All  the  particulars  required  to 
be  put  on  number  one  and  number  two  posts  shall  be  furnished  by  the  locator 
to  the  provincial  secretary,  or  such  other  officer  as  by  the  Philippine  govern- 
ment may  be  described  as  mining  recorder,  in  writing,  at  the  time  the  claim 
is  recorded,  and  shall  form  a  part  of  the  record  of  such  claim.  [32  Stai.  L. 
697.] 

Sec.  24.  [MarTcing  lines  of  claims  —  swrveys.]  That  when  a  claim  has 
been  located  the  holder  shall  immediately  mark  the  line  between  posts  num- 
bered one  and  two  so  that  it  can  be  distinctly  seen.  The  locator  shall  also  place 
a  post  at  the  point  where  he  has  found  minerals  in  place,  on  which  shall  be 
written  "Discovery  post:"  Provided,  That  when  the  claim  is  surveyed  the 
surveyor  shall  be  guided  by  the  records  of  the  claim,  the  sketch  plan  on  the 
back  of  the  declaration  made  by  the  owner  when  the  claim  was  recorded,  posts 
numbered  one  and  two,  and  the  notice  on  number  one,  the  initial  post. 
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Sec.  25.  [^Removal  of  posts  unlawful.]  That  it  shall  not  be  lawful  to  move 
number  one  post,  but  number  two  post  may  be  moved  by  the  deputy  mineral 
surveyor  when  the  distance  between  posts  numbered  one  and  two  exceeds  one 
thousand  feet,  in  order  to  place  number  two  post  one  thousand  feet  from  number 
one  post  on  the  line  of  location.  When  the  distance  between  posts  numbered 
one  and  two  is  less  than  one  thousand  feet  the  deputy  mineral  surveyor  shall 
have  no  authority  to  extend  the  claim  beyond  number  two.     IS£  Stat.  L.  698.] 

Sec.  26.  ["  Location  lines.^']  That  the  "  location  line  "  shall  govern  the 
direction  of  one  side  of  the  claim,  upon  which  the  survey  shall  be  extended 
according  to  this  Act     [32  Stat.  L.  698.] 

Sec.  27.  [Restrictions  —  pri^r  claims  not  prejudiced.]  That  the  holder 
of  a  mineral  claim  shall  be  entitled  to  all  minerals  which  may  lie  within  his 
claim,  but  he  shall  not  be  entitled  to  mine  outside  the  boundary  lines  of  his 
claim  continued  vertically  downward :  Provided,  That  this  Act  shall  not  preju- 
dice the  rights  of  claim  owners  nor  claim  holders  whose  claims  have  been  located 
under  existing  laws  prior  to  this  Act.    [32  Stat.  L.  698.] 

Sec.  28.  [Claims  of  full  size  —  application'  and  affidavit.]  That  no  min- 
eral claim  of  the  full  size  shall  be  recorded  without  the  application  being  accom- 
panied by  an  affidavit  made  by  the  applicant  or  some  person  on  his  behalf  cog- 
nizant of  the  facts  —  that  the  legal  notices  and  posts  have  been  put  up ;  that 
mineral  has  been  found  in  place  on  the  claim  proposed  to  be  recorded ;  that  tDfe 
ground  applied  for  is  unoccupied  by  any  other  person.  In  the  said  declaration 
shall  be  set  out  the  name  of  the  applicant  and  the  date  of  the  location  of  the 
claim.  The  words  written  on  the  number  one  and  number  two  posts  shall  be 
set  out  in  full,  and  as  accurate  a  description  as  possible  of  the  position  of  the 
claim  given  with  reference  to  some  natural  object  or  permanent  monuments. 
[32  Stat.  L.  699.] 

Sec.  29.  [Fractional  claims  —  declaration  —  description  —  sketch  plan-^ 
in/nocent  noncompliance  with  regulations.]  That  no  mineral  claim  which  at 
the  date  of  its  record  is  known  by  the  locator  to  be  less  than  a  full-sized  mineral 
claim  shall  be  recorded  without  the  word  "  fraction  "  being  added  to  the  name 

72Q  Volume  V, 


J 


Act  of  July  1,  1908.  PHILIPPINE  ISLANDS.  Act  of  July  1,  1901 

of  the  claim,  and  the  application  being  accompanied  by  an  affidavit  or  solemn 
declaration  made  by  the  applicant  or  some  person  on  his  behalf  cognizant  of 
the  facts:  That  the  legal  posts  and  notices  have  been  put  up;  that  mineral  has 
been  found  in  place  on  the  fractional  claim  proposed  to  be  recorded ;  that  the 
ground  applied  for  is  unoccupied  by  any  other  person.  In  the  said  declaration 
shall  be  set  out  the  name  of  the  applicant  and  the  date  of  the  location  of  the 
claim.  The  words  written  on  the  posts  numbered  one  and  two  shall  be  set  out 
in  full,  and  as  accurate  a  description  as  possible  of  the  position  of  the  claim 
given.  A  sketch  plan  shall  be  drawn  by  the  applicant  on  the  back  of  the 
declaration,  showing  as  near  as  may  be  the  position  of  the  adjoining  mineral 
claims  and  the  shape  and  size,  expressed  in  feet,'  of  the  claim  or  fraction  de- 
sired to  be  recorded :  Provided,  That  the  failure  on  the  part  of  the  locator  of 
a  mineral  claim  to  comply  with  any  of  the  foregoing  provisions  of  this  section 
shall  not  be  deemed  to  invalidate  such  location,  if  upon  the  facts  it  shall  appear 
that  such  locator  has  actually  discovered  mineral  in  place  on  said  location,  and 
that  there  has  been  on  his  part  a  bona  fide  attempt  to  comply  with  the  provisions 
of  this  Act,  and  that  the  nonobservance  of  the  formalities  hereinbefore  referred 
to  is  not  of  a  character  calculated  to  mislead  other  persons  desiring  to  locate 
claims  in  the  vicinity.      \S2  Stat.  L.  699.'] 

Sec.  30.  IDifjicuU  demarcaiions.']  That  in  cases  where,  from  the  nature 
or  shape  of  the  ground,  it  is  impossible  to  mark  the  location  line  of  the  claim 
as  provided  by  this  Act  then  the  claim  may  be  marked  by  placing  posts  as 
nearly  as  possible  to  the  location  line,  and  noting  the  distance  and  direction 
such  posts  may  be  from  such  location  line,  which  distance  and  direction  shall 
be  set  out  in  the  record  of  the  claim.   \_32  Stat.  L.  699.] 

Sec.  31.  [Recording  claims.]  That  every  person  locating>a  mineral  claim 
shall  record  the  same  with  the  provincial  secretary  or  such  other  officer  as  by 
the  government  of  the  Philippine  Islands  may  be  described  as  mining  recorder 
of  the  district  within  which  the  same  is  situate,  within  thirty  days  after  the 
location  thereof.  Such  record  shall  be  made  in  a  book  to  be  kept  for  the  pur- 
pose in  the  office  of  the  said  provincial  secretary  or  such  other  officer  as  by 
said  government  [may  be]  described  as  mining  recorder,  in  which  shall  be 
inserted  the  name  of  the  claim,  the  name  of  each  locator,  the  locality  of  the  mine, 
the  direction  of  the  location  line,  the  length  in  feet,  the  date  of  location,  and  the 
date  of  the  record.  A  claim  which  shall  not  have  been  recorded  within  the 
prescribed  period  shall  be  deemed  to  have  been  abandoned.    [3^  Stat.  L.  699.] 

Sec.  32.  [DispiUes.]  That  in  case  of  any  dispute  as  to  the  location  of  a 
mineral  claim  the  title  to  the  claim  shall  be  recognized  according  to  the  priority 
of  such  location,  subject  to  any  question  as  to  the  validity  of  the  record  itself 
and  subject  to  the  holder  having  complied  with  all  the  terms  and  conditions  of 
this  Act.   [32  Stat.  L.  699.] 

Sec.  33.  [Limit  of  claims.]  That  no  holder  shall  be  entitled  to  hold  in  his, 
its,  or  their  own  name  or  in  the  name  of  any  other  person,  corporation,  or  associa- 
tion more  than  one  mineral  claim  on  the  same  vein  or  lode.     [32  Stat.  L.  700.] 

• 

Sec.  34.  [Aha/ndonment.]  That  a  holder  may  at  any  time  abandon  any 
mineral  claim  by  giving  notice,  in  writing,-  of  such  intention  to  abandon,  to  the 
provincial  secretary  or  such  other  officer  as  by  the  government  of  the  Philippine 
Islands  may  be  described  as  mining  recorder;  and  from  the  date  of  the  record 
of  such  notice  all  his  interest  in  such  claim  shall  cease.    [32  Stat.  L.  700.] 

727  Volume  V. 


Aet  of  JTaly  1,  1902.  PHILIPPINE  ISLANDS,  Act  of  JTulj  1,  19W. 

Sec.  35.  [Proofs  of  citizenship,}  That  proof  of  citizenship  under  the 
clauses  of  this  Act  relating  to  mineral  lands  may  consist,  in  the  case  of  an  indi- 
vidual, of  his  own  affidavit  thereof;  in  the  case  of  an  association  of  persons 
unincorporated,  of  the  affidavit  of  their  authorized  agent,  made  on  his  own 
knowledge  or  upon  information  and  belief;  and  in  the  case  of  a  corporation 
organized  under  the  laws  of  the  United  States,  or  of  any  State  or  Territory 
thereof,  or  of  the  Philippine  Islands,  by  the  filing  of  a  certified  copy  of  their 
charter  or  certificate  of  incorporation.    IS2  Stat.  L.  TOO.} 

Sec.  36.  [Mining  regulations  —  arvnual  labor  or  improvements  —  relocor 
tion  on  noncompliance  vnth  regulations  —  delvnqueni  part  owners.}  That  the 
United  States  Philippine  Commission  or  its  successors  may  make  regulations, 
not  in  conflict  with  the  provisions  of  this  Act,  governing  the  location,  manner 
of  recording,  and  amount  of  work  necessary  to  hold  possession  of  a  mining 
claim,  subject  to  the  following  requirements : 

On  each  claim  located  after  the  passage  of  this  Act,  and  until  a  patent  has 
been  issued  therefor,  not  less  than  one  hundred  dollars'  worth  of  labor  shall 
be  performed  or  improvements  made  during  each  year :  Provided,  That  upon 
a  failure  to  comply  with*  these  conditions  the  claim  or  mine  upon  which  such 
failure  occurred  shall  be  open  to  relocation  in  the  same  manner  as  if  no  location 
of  the  same  had  ever  been  made,  provided  that  the  original  locators,  their 
lieirs,  assigns,  or  legal  representatives  have  not  resumed  work  upon  the  claim 
after  failure  and  before  such  location.  Upon  the  failure  of  any  one  of  several 
coowners  to  contribute  his  proportion  of  the  expenditures  required  thereby, 
the  coowners  who  have  performed  the  labor  or  made  tVe  improvements  may, 
at  the  expiration  of  the  year,  give  such  delinquent  coowner  personal  notice  in 
writing,  or  notice  by  publication  in  the  newspaper  published  nearest  the  claim, 
and  in  two  newspapers  published  at  Manila,  one  in  the  English  language  and 
the  other  in  the  Spanish  language,  to  be  designated  by  the  chief  of  £e  Philip- 
pine insular  bureau  of  public  lands,  for  at  least  onoe  a  week  for  ninety  days, 
and  if,  at  the  expiration  of  ninety  days  after  such  notice  in  writing  or  by  pub- 
lication such  delinquent  shall  fail  or  refuse  to  contribute  his  proportion  of  the 
expenditure  required  by  this*  section  his  interest  in  the  claim  shall  become  the 
property  of  his  coowners  who  have  made  the  required  expenditures.  The  period 
within  which  the  work  required  to  be  done  annually  on  all  unpatented  mineral 
claims  shall  commence  on  the  first  day  of  January  succeeding  the  date  of  loca- 
tion of  such  claim.    \S2  Stat.  L.  700.] 

Sec.  37.  [Patents,  how  obtamed.]  That  a  patent  for  any  land  claimed  and 
located  for  valuable  mineral  deposits  may  be  obtained  in  the  following  manner : 
Any  person,  association,  or  corporation  authorized  to  locate  a  claim  under  this 
Act,  having  claimed  and  located  a  piece  of  land  for  such  purposes,  who  has 
or  have  complied  with  the  terms  of  this  Act,  may  file  in  the  office  of  the  pro- 
vincial secretary,  or  such  other  officer  as  by  the  government  of  said  Islands  may 
be  described  as  mining  recorder  of  the  province  wherein  the  land  claimed  is 
located,  an  application  for  a  patent,  under  oath,  showing  such  compliance, 
together  with  a  plat  and  field  notes  of  the  claim  or  claims  in  common,  made  by 
or  under  the  direction  of  the  chief  of  the  Philippine  insular  bureau  of  public 
lands,  showing  accurately  the  boundaries  of  the  claim,  which  shall  be  distinctly 
marked  by  monuments  on  the  ground,  and  shall  post  a  copy  of  such  plat, 
together  with  a  notice  of  such  application  for  a  patent,  in  a  conspicuous  place 
on  the  land  embraced  in  such  plat  previous  to  the  filing  of  the  application  for  a 
patent,  and  shall  file  an  affidavit  of  at  least  two  persons  that  such  notice  has 
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been  duly  posted,  and  shall  file  a  copy  of  the  notice  in  such  office,  and  shall 
thereupon  be  entitled  to  a  patent  for  the  land,  in  the  manner  following:  The 
provincial  secretary,  xir  such  other  officer  as  by  the  Philippine  government  may 
be  described  as  mining  recorder,  upon  the  filing  of  such  application,  plat,  field 
notes,  notices,  and  affidavits,  shall  publish  a  notice  that  such  an  application 
has  been  made,  once  a  week  for  the  period  of  sixty  days,  in  a  newspaper  to  be 
by  him  designated  as  nearest  to  such  claim  and  in  two  newspapers  published 
at  Manila,  one  in  the  English  language  and  one  in  the  Spanish  language,  to  be 
designated  by  the  chief  of  the  Philippine  insular  bureau  of  public  lands ;  and 
he  bhall  also  post  such  notice  in  his  office  for  the  same  period.  The  claimant 
at  the  time  of  filing  this  application,  or  at  any  time  thereafter  within  the  sixty 
dn  vs  of  publication,  shall  file  with  the  provincial  secretary  or  such  other  officer 
as  by  the  Philippine  government  may  be  described  as  mining  recorder  a  certifi- 
cate of  the  chief  of  the  Philippine  insular  bureau  of  public  lands  that  five  hun- 
dred dollars'  worth  of  labor  has  been  expended  or  improvements  made  upon  the 
claim  by  himself  or  grantors ;  that  the  plat  is  correct,  with  such  further  descrip- 
tion by  such  reference  to  natural  objects  or  permanent  monuments  as  shall 
identify  the  claim,  and  furnish  an  accurate  description  to  be  incorporated  in 
the  patent.  At  the  expiration  of  the  sixty  days  of  publication  the  claimant 
shall  file  his  affidavit,  showing  that  the  plat  and  notice  have  been  posted  in  a 
conspicuous  place  on  the  claim  during  such  period  of  publication.  If  no  ad- 
verse claim  shall  have  been  filed  with  the  provincial  secretary  or  such  other 
officer  as  by  the  government  of  said  islands  may  be  described  as  mining  recorder 
at  the  expiration  of  the  sixty  days  of  publication,  it  shall  be  assumed  that  the 
applicant  is  entitled  to  a  patent  upon  the  payment  to  the  provincial  treasurer 
or  the  collector  of  internal  revenue  of  five,  dollars  per  acre  and  that  no  adverse 
claim  exists,  and  thereafter  no  objection  from  third  parties  to  the  issuance  of  a 
patent  shall  be  heard,  except  it  be  shown  that  the  applicant  has  failed  to  comply 
with  the  terms  of  this  Act :  Provided,  That  where  the  claimant  for  a  patent  is 
not  a  resident  of  or  within  the  province  wherein  the  land  containing  the  vein, 
ledge,  or  deposit  sought  to  be  patented  is  located,  the  application  for  patent  and 
the  affidavits  required  to  be  made  in  this  section  by  the  claimant  for  such  patent 
may  be  made  by  his,  her,  or  its  authorized  agent  where  said  agent  is  conversant 
with  tlie  facts  sought  to  be  established  by  said  affidavits.      [S2  8 tat.  L.  700.'] 

Sec.  38.  \_Oath,  etc,  of  nonresident  applicamis.]  That  applicants  for 
mineral  patents,  if  residing  beyond  the  limits  of  the  province  or  military  depart- 
ment wherein  the  claim  is  situated,  may  make  the  oath  or  affidavit  required 
for  proof  of  citizenship  before  the  clerk  of  any  court  of  record,  or  before  any 
notary  public  of  any  province  of  the  Philippine  Islands,  or  any  other  official 
in  said  islands  authorized  by  law  to  administer  oaths.      [82  Stat.  L.  701. \ 

Sec.  39.  [Adverse  claims  —  proceedings  and  determination.]  That  where 
an  adverse  claim  is  filed  during  the  period  of  publication  it  shall  be  upon  oath 
of  the  person  or  persons  making  the  same,  and  shall  show  the  nature,  boundaries, 
and  extent  of  such  adverse  claim,  and  all  proceedings,  except  the  publication 
of  notice  and  nlaking  and  filing  of  the  affidavits  thereof,  shall  be  stayed  until 
the  controversy  shall  have  been  settled  or  decided  bv  a  court  of  competent  juris- 
diction or  the  adverse  claim  waived.  It  shall  be  the  duty  of  the  adverse  claim- 
5int,  within  thirty  days  after  filing  his  claim,  to  commence  proceedings  in  a 
court  of  competent  jurisdiction  to  determine  the  question  of  the  right  of  posses- 
sion, and  prosecute  the  same  with  reasonable  diligence  to  final  judgment,  and  a 
failure  so  to  do  shall  be  a  waiver  of  his  adverse  claim.      After  such  judgment 
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shall  have  been  rendered  the  party  entitled  to  the  possession  of  the  claim,  or  any 
portion  thereof,  may,  without  giving  further  notice,  file  a  certified  copy  of  the 
judgment  roll  with  the  provincial  secretary  or  such  other  officer  as  by  the  govern- 
ment of  the  Philippine  Islands  may  be  described  as  mining  recorder,  together 
with  the  certificate  of  the  chief  of  the  Philippine  insular  bureau  of  public  lands 
that  the  requisite  amount  of  labor  has  been  expended  or  improvements  made 
thereon,  and  the  description  required  in  other  cases,  and  shall  pay  to  the  pro- 
vincial treasurer  or  the  collector  of  internal  revenue  of  the  province  in  whicli 
the  claim  is  situated,  as  the  case  may  be,  five  dollars  per  acre  for  his  claim, 
together  with  the  proper  fees,  whereupon  the  whole  proceedings  and  the  judg- 
ment roll  shall  be  certified  by  the  provincial  secretary  or  such  other  officer  as 
by  said  government  may  be  described  as  mining  recorder  to  the  secretary  of  the 
interior  of  the  Philippine  Islands,  and  a  patent  shall  issue  thereon  for  the 
claim,  or  such  portion  thereof  as  the  applicant  shall  appear,  from  the  decision 
of  the  court,  rightly  to  possess.  The  adverse  claim  may  be  verified  by  the  oath 
of  any  duly  authorized  agent  or  attorney  in  fact  of  the  adverse  claimant  cog- 
nizant of  the  facts  stated ;  and  tlie  adverse  claimant,  if  residing  or  at  the  time 
being  beyond  the*  limits  of  the  province  wherein  the  claim  is  situated,  may  make 
oath  to  the  adverse  claim*  before  the  clerk  of  any  court  of  record,  or  any  notary 
public  of  any  province  or  military  department  of  the  Philippine  Islands,  or 
any  other  officer  authorized  to  administer  oaths  where  the  adverse  claimant 
may  then  be.  If  it  appears  from  the  decision  of  the  court  that  several  parties 
are  entitled  to  separate  and  different  portions  of  the  claim,  each  party  may  pay 
for  his  portion  of  the'  claim,  with  the  proper  fees,  and  file  the  certificate  and 
description  by  the  chief  of  the  Philippine  insular  bureau  of  public  lands,  where- 
upon the  provincial  secretary  or  such  other  officer  as  by  the  government  of  said 
islands  may  be  described  as  mining  recorder  shall  certify  the  proceedings  and 
judgment  roll  to  the  secretary  of  the  interior  for  the  Philippine  Islands,  as  in 
the  preceding  case,  and  patents  shall  issue  to  the  several  parties  according  to 
their  respective  rights.  If  in  any  action  brought  pursuant  to  this  section  title 
to  the  ground  in  controversy  shall  not  be  established  by  either  party,  the  court 
shall  so  find,  and  judgment  shall  be  entered  accordingly.  In  such  case  costs 
shall  not  be  allowed  to  either  party,  and  the  claimant  shall  not  proceed  in  the 
office  of  the  provincial  secretary  or  such  other  officer  as  by  the  government  of 
said  islands  may  be  described  as  mining  recorder  or  be  entitled  to  a  patent  for 
the  ground  in  controversy  until  he  shall  have  perfected  his  title.  Nothing 
herein  contained  shall  be  construed  to  prevent  the  alienation  of  a  title  con- 
veyed by  a  patent  for  a  mining  claim  to  any  person  whatever.  \S2  Stdt  L, 
701,] 

Sec.  40.  [Claims  upon  surveyed  lands  —  on  unsurveyed  lands.]  That  the 
description  of  mineral  claims  upon  surveyed  lands  shall  designate  the  location 
of  the  claim  with  reference  to  the  lines  of  the  public  surveys,  but  need  not  con- 
form therewith ;  but  where  a  patent  shall  be  issued  for  claims  upon  unsurveyed 
lands  the  chief  of  the  Philippine  insular  bureau  of  public  lands  in  extending 
the  surveys  shall  adjust  the  same  to  the  boundaries  of  such  patented  claim 
according  to  the  plat  or  description  thereof,  but  so  as  in  no  case  to  interfere 
with  or  change  the  location  of  any  such  patented  claim.      [S^  Stat.  L.  TOB.] 

'  Sec.  41.  [Building-stone  entries.]  That  any  person  authorized  to  enter 
lands  under  this  Act  may  enter  and  obtain  patent  to  lands  that  are  chiefly 
valuable  for  building  stone  under  the  provisions  of  this  Act  relative  to  placer 
mineral  claims.     IS2  Stat.  L.  70£.] 
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Sec.  42.  {Petroleum,  etc.,  entries.]  That  any  person  authorized  to  enter 
lands  under  this  Act  may  enter  and  obtain  patent  to  lands  containing  petroleum 
or  other  mineral  oils  and  chiefly  valuable  therefor  under  the  provisions  of  this 
Act  relative  to  placer  mineral  claims.      [32  Stat.  L.  702.] 

Sec.  43.  [Placer  claims  —  limit.]  That  no  location  of  a  placer  claim  shall 
exceed  sixty-four  hectares  for  any  association  of  persons,  irrespective  of  the 
number  of  persons  composing  such  association,  and  no  such  location  shall  in- 
clude more  than  eight  hectares  for  an  individual  claimant.  Such  locations 
shall  conform  to  the  laws  of  the  United  States  Philippine  Commission,  or  its 
successors,  with  reference  to  public  surveys,  and  nothing  in  this  section  con- 
tained shall  defeat  or  impair  any  bona  fide  -ownership  of  land  for  agricultural 
purposes  or  authorize  the  sale  of  the  improvements  of  any  bona  fide  settler  to 
any  purchaser.      [32  Stat  L.  702.] 

Sec.  44.  [Placer  claims  on  surveyed  land.]  That  where  placer  claims  ate 
located  upon  surveyed  lands  and  conform  to  legal  subdivisions,  no  further 
survey  or  plat  shall  be  required,  and  all  placer  mining  claims  located  after  the 
date  of  passage  of  this  Act  shall  conform  as  nearly  as  practicable  to  the  Philip- 
pine system  of  public-land  surveys  and  the  regular  subdivisions  of  such  surveys ; 
but  where  placer  claims  can  not  be  conformed  to  legal  subdivisions,  survey  and 
plat  shall  be  made  as  on  unsurveyed  lands ;  and  where  by  the  segregation  of 
mineral  lands  in  any  legal  subdivision  a  quantity  of  agricultural  land  less  than 
sixteen  hectares  shall  remain,  such  fractional  portion  of  agricultural  land  may 
be  entered  by  any  party  qualified  by  law  for  homestead  purposes.  132  Stat.  L. 
703.] 

Sec.  45.  \_Establishment  of  right  to  patent  —  prior  liens.]  That  where 
such  person  or  association,  they  and  their  grantors  have  held  and  worked  their 
claims  for  a  period  equal  to  the  time  prescribed  by  the  statute  of  limitations  of 
the  Philippine  Islands,  evidence  of  such  possession  and  working  of  the  claims 
for  such  period  shall  be  sufiicient  to  establish  a  right  to  a  patent  thereto  under 
this  Act>  in  the  absence  of  any  adverse  claim ;  but  nothing  in  this  Act  shall  be 
deemed  to  impair  any  lien  which  may  have  attached  in  any  way  whatever  prior 
to  the  issuance  of  a  patent      [32  Stat.  L.  703.] 

Sec.  46.  \_Appointment  of  deputy  surveyors  —  expenses  —  charges  for 
surveys.]  That  the  chief  of  the  Philippine  insular  bureau  of  public  lands  may 
appoint  competent  deputy  mineral  surveyors  to  survey  mining  claims.  The 
expenses  of  the  survey  of  vein  or  lode  claims  and  of  the  survey  of  placer  claims, 
together  with  the  cost  of  publication  of  notices,  shall  be  paid  by  the  applicants, 
and  they  shall  be  at  liberty  to  obtain  the  same  at  the  most  reasonable  rates,  and 
they  shall  also  be  at  liberty  to  employ  any  such  deputy  mineral  surveyor  to 
make  the  survey.  The  chief  of  the  Philippine  insular  bureau  of  public  lands 
shall  also  have  power  to  establish  the  maximum  charges  for  surveys  and  publica- 
tion of  notices  under  this  Act;  and  in  case  of  excessive  charges  for  publication 
he  may  designate  any  newspaper  published  in  a  province  where  mines  are 
situated,  or  in  Manila,  for  the  publication  of  mining  notices  and  fix  the  rates  to 
be  charged  by  such  paper;  and  to  the  end  that  the  chief  of  the  bureau  of  public 
lands  may  be  fully  informed  on  the  subject  such  applicant  shall  file  with  the 
provincial  secretary,  or  such  other  ofiicer  as  by  the  government  of  the  Philippine 
Islands  may  be  described  as  mining  recorder,  a  sworn  statement  of  all  charges 
and  fees  paid  by  such  applicant  for  publication  and  surveys,  and  of  all  fees  and 
money  paid  the  provincial  treasurer  or  the  collector  of  internal  revenue,  as  the 
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case  may  be,  which  statement  shall  be  transmitted,  with  the  other  papers  in 
the  case,  to  the  secretary  of  the  interior  for  the  Philippine  Islands.  [S2 
Stat  L.  70S.] 

Sec.  47.  [^Verification  of  affidavits — testimony,  etc.  —  contests.]  That 
all  affidavits  required  to  be  made  imder  this  Act  may  be  verified  before  any 
officer  authorized  to  administer  oaths  within  the  province  or  military  depart- 
ment where  the  claims  may  be  situated,  and  all  testimony  and  proofs  may  be 
taken  before  any  such  officer,  and,  when  duly  certified  by  the  officer  taking  the 
same,  shall  have  the  same  force  and  effect  as  if  taken  before  the  proper  pro- 
vincial secretary  or  such  other  officer  as  by  the  government  of  the  Philippine 
Islands  may  be  described  as  mining  recorder.  In  cases  of  contest  as  to  the 
mineral  or  agricultural  character  of  land  the  testimony  and  proofs  may  be 
taken  as  herein  provided  on  personal  notice  of  at  least  ten  days  to  the  opposing 
party;  or  if  such  party  can  not  be  found,  then  by  publication  at  least  once  a 
week  for  thirty  days  in  a  newspaper  to  be  designated  by  the  provincial  secretary 
or  such  other  officer  as  by  said  government  may  be  described  as  mining  recorder 
published  nearest  to  the  location  of  such  land  and  in  two  newspapers  J>ublished 
in  Manila,  one  in  the  English  language  and  one  in  the  Spanish  language,  to  be 
designated  by  the  chief  of  the  Philippine  insular  bureau  of  public  lands;  and 
the  provincial  secretary  or  such  other  officer  as  by  said  government  may  be 
described  as  mining  recorder  shall  require  proofs  that  such  notice  has  been 
given.      [32  Stat.  L.  703.] 

Sec.  48.  [Patents  of  normiviwral  lands,  etc.,  for  milling,  etc.  —  mill  site 
patents.]  That  where  nonmineral  land  not  contiguous  to  the  vein  or  lode  is 
used  or  occupied  by  the  proprietor  of  such  vein  or  lode  for  mining  or  milling 
purposes,  such  nonadjacent  surface  ground  maybe  embraced  and  included  in 
an  application  for  a  patent  for  such  vein  or  lode,  and  the  same  ma#y  be  patented 
therewith,  subject  to  the  same  preliminary  requirements  as  to  survey  and  notice 
as  are  applicable  to  veins  or  lodes ;  but  no  location  of  such  nonadjacent  land 
shall  exceed  two  hectares,  and  payment  for  the  same  must  be  made  at  the  same 
rate  as  fixed  by  this  Act  for  the  superficies  of  the  lode.  The  owner  of  a  quartz 
mill  or  reduction  works  not  oAvning  a  mine  in  connection  therewith  may  also 
receive  a  patent  for  his  mill  site  as  provided  in  this  section.      [32  Stat.  L.  701^.] 

Sec.  49.  [Rvles  for  mines,  etc, — hands  of  deputy  mineral  sv/rveyors.] 
That  as  a  condition  of  sale  the  Government  of  the  Philippine  Islands  may  pro- 
vide rules  for  working,  policing,  and  sanitation  of  mines,  and  rules  concerning 
easements,  drainage,  water  rights,  right  of  way,  right  of  Government  survey 
and  inspection,  and  other  necessary  means  to  their  complete  development  not 
inconsistent  with  the  provisions  of  this  Act,  and  those  conditions  shall  be  fully 
expressed  in  the  patent.  The  Philippine  Commission  or  its  successors  are 
hereby  further  empowered  to  fix  the  bonds  of  deputy  mineral  surveyors.  [32 
Stat.  L.  704] 

Sec.  50.  [Protection  to  vested  water  rights  —  damages.]  That  whenever 
by  priority  of  possession  rights  to  the  use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  purposes  have  vested  and  accrued  and  the  same  are 
recognized  and  acknowledged  by  the  local  customs,  laws,  and  the  decisions  of 
courts,  the  possessors  and  owners  of  such  vested  rights  shall  be  maintained  and 
protected  in  the  same,  and  the  right  of  way  for  the  construction  of  ditches  and 
canals  for  the  purposes  herein  specified  is  acknowledged  and  confirmed,  but 
whenever  any  person,  in  the  constniction  of  any  ditch  or  canal,,  injures  or 
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damages  the  possession  of  any  settler  on  the  public  domain,  the  party  com- 
mitting such  injury  or  damage  shall  be  liable  to  the  party  injured  for  such 
injury  or  damage.      [A2  Stat.  L.  70-4-] 

Sec.  61.  [Patents  subject  to  vested  waier  rights.']  That  all  patents  granted 
shall  be  subject  to  any  vested  and  accrued  water  rights,  or  rights  to  ditches  and 
reservoirs  used  in  connection  with  such  water  rights  as  may  have  been  acquired 
under  or  recognized  by  the  preceding  section.      [32  Stat.  L.  70-4- ] 

Sbc.  52.  [Establishment  of  land  districts,  etc.]  That  the  Government  of 
the  Philippine  Islands  is  authorized  to  establish  land  districts  and  provide  for 
the  appointment  of  the  necessary  officers  wherever  they  may  deem  the  same 
necessary  for  the  public  convenience,  and  to  further  provide  that  in  districts 
where  land  offices  are  established  proceedings  required  by  this  Act  to  be  had 
before  provincial  officer^  shall  be  had  before  the  proper  officers  of  such  land 
offices.     [S2  Stat.  L.  704.] 

Sec.  53.  [Coal  land  entries.]  That  every  person  above  the  age  of  twenty- 
one  years,  who  is  a  citizen  of  the  United  States,  or  of  the  Philippine  Islands, 
or  who  has  acquired  the  rights  of  a  native  of  said  islands  under  and  by  virtue 
of  the  treaty  of  Paris,  or  any  association  of  persons  severally  qualified  as  above, 
shall,  upon  application  to  the  proper  provincial  treasurer,  have  the  right  to 
enter  any  quality  of  vacant  coal  lands  of  said  Islands  not  otherwise  appropriated 
or  reserved  by  competent  authority,  not  exceeding  sixty-four  hectares  to  such 
individual  person,  or  one  hundred  and  twenty-eight  hectares  to  such  associa- 
tion^  upon  payment  to  the  provincial  treasurer  or  the  collector  of  internal 
revenue,  as  the  case  may  be,  of  not  less  than  twenty-five  dollars  per  hectare  for 
such  lands,  where  the  same  shall  be  situated  more  than  fifteen  miles  from  any 
completed  railroad  or  available  harbor  or  navigable  stream,  and  not  less  than 
fifty  dollars  per  hectare  for  such  lands  as  shall  be  within  fifteen  miles  of  such 
road,  harbor,  or  stream :  Provided,  That  such  entries  shall  be  taken  in  squares 
of  sixteen  or  sixty-four  hectares,  in  conformity  with  the  rules  and  regulations 
governing  the  public-land  surveys  of  the  said  Islands  in  plotting  legal  sub- 
divisions.     [32  Stat.  L.  70^.] 

Sec.  54.  [Preference  right  of  entry  of  coal  Ixmds.]  That  any  person  or 
association  of  persons,  severally  qualified  as  above  provided,  who  have  opened 
and  improved,  or  shall  hereafter  open  and  improve,  any  coal  mine  or  mines 
upon  the  public  lands,  and  shall  be  in  actual  possession  of  the  same,  shall  be 
entitled  to  a  preference  right  of  entry  under  the  preceding  section  of  the  mines 
so  opened  and  improved.      [32  Stat.  L.  705.] 

Sec.  55.  [Declaratory  statement  in  such  ca^e.]  That  all  claims  under  the 
preceding  section  must  be  presented  to  the  proper  provincial  secretary  within 
sixty  days  after  the  date  of  actual  possession  and  the  commencement  of  im- 
provements on  the  land  by  the  filing  of  a  declaratory  statement  therefor;  and 
where  the  improvements  shall  have  been  made  prior  to  the  expiration  of  three 
months  from  the  date  of  the  passage  of  this  Act,  sixty  days  from  the  expiration 
of  such  three  months  shall  be  allowed  for  the  filing  of  a  declaratory  statement ; 
and  no  sale  under  the  provisions  of  this  Act  shall  be  allowed  until  the  expira- 
tion of  SIX  months  from  the  date  of  the  passage  of  this  Act.      [32  Stat.  L.  705.] 

Sec.  56.  [Limit  io  entries  to  coal  lands  —  saline  lands.]  That  the  three 
preceding  sections  shall  be  held  to  authorize  only  one  entry  by  the  same  person 
or  association  of  persons;  and  no  association  of  persons,  any  member  of  which 
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shall  have  taken  the  benefit  of  such  sections,  either  as  an  individual  or  as  a 
member  of  any  other  association,  shall  enter  or  hold  any  other  lands  under  the 
provisions  thereof ;  and  no  member  of  any  association  which  shall  have  taken 
the  benefit  of  such  section  shall  enter  or  hold  any  other  lands  under  their 
provisions ;  and  all  persons  claiming  under  section  fifty-eight  shall  be  required 
to  prove  their  respective  rights  and  pay  for  the  lands  filed  upon  within  one 
year  from  the  time  prescribed  for  filing  their  respective  claims;  and  upon 
failure  to  file  the  proper  notice  or  to  pay  for  the  land  within  the  required  period, 
the  same  shall  be  subject  to  entry  by  any  other  qualified  applicant.  \_S2  Stat. 
L.  706,] 

Sec.  57.  [Conflicting  claims  to  coal  lands.]  That  in  case  of  conflicting 
claims  upon  coal  lands  where  the  improvements  shall  be  commenced  after  the 
date  of  the  passage  of  this  Act,  priority  of  possession  and  improvement,  followed 
by  proper  filing  and  continued  good  faith,  shall  determine  the  preference  right 
to  purchase.  And  also  where  improvements  have  already  been  made  prior 
to  the  passage  of  this  Act,  division  of  the  land  claimed  may  be  made  by  legal 
subdivisions,  which  shall  conform  as  nearly  as  practicable  with  the  subdivisions 
of  land  provided  for  in  this  Act,  to  include  as  near  as  may  be  the  valuable  im- 
provements of  the  respective  parties.  The  Grovemment  of  the  Philippine 
Islands  is  authorized  to  issue  all  needful  rules  aiid  regulations  for  carrying 
into  effect  the  provisions  of  this  and  preceding  sections  relating  to  mineral 
Ij^nds.      [32  Stat.  L.  706.] 

Sec.  58.  [Saline  lands  —  auction  and  private  sales.]  That  whenever  it 
shall  be  made  to  appear  to  the  secretary  of  any  province  or  the  commander  of 
any  military  department  in  the  Philippine  Islands  that  any  lands  within  the 
province  are  saline  in  character,  it  shall  be  the  duty  of  said  provincial  secretary 
or  commander,  under  the  regulations  of  the  Government  of  the  Philippine 
Islands,  to  take  testimony  in  reference  to  such  lands,  to  ascertain  their  true 
character,  and  to  report  the  same  to  the  secretary  of  the  interior  for  the  Philip- 
pine Islands;  and  if,  upon  such  testimony,  the  secretary  of  the  interior  shall 
find  that  such  lands  are  saline  and  incapable  of  being  purchased  under  any  of 
the  laws  relative  to  the  public  domain,  then  and  in  such  case  said  lands  shall 
be  offered  for  sale  at  the  office  of  the  provincial  secretary  or  such  other  officer 
as  by  the  said  government  may  be  described  as  mining  recorder  of  the  province 
or  department  in  which  the  same  shall  be  situated,  as  the  case  may  be,  under  such 
regulations  as  may  be  prescribed  by  said  Government  and  sold  to  the  highest  bid- 
der, for  cash,  at  a  price  of  not  less  than  three  dollars  per  hectare;  and  in  case 
such  lands  fail  to  sell  when  so  offered,  then  the  same  shall  be  subject  to  private 
sale  at  such  office,  for  cash,  at  a  price  not  less  than  three  dollars  per  hectare,  in 
the  same  manner  as  other  lands  in  the  said  Islands  are  sold.  All  executive  proc- 
lamations relating  to  the  sales  of  public  saline  lands  shall  be  published  in  only 
two  newspapers,  one  printed  in  the  English  language  and  one  in  the  Spanish 
language,  at  Manila,  which  shall  be  designated  by  said  secretary  of  the  interior. 
[82  Stat.  L.  706.] 

■ 

Sec.  59.  [Mineral  lands  reserved  from  grants  for  public  works.]  That  no 
Act  granting  lands  to  provinces,  districts,  or  municipalities  to  aid  in  the  con- 
struction of  roads,  or  for  other  public  purposes,  shall  be  so  construed  as  to 
embrace  mineral  lands,  which,  in  all  cases,  are  reserved  exclusively,  unless  other- 
wise specially  provided  in  the  Act  or  Acts  making  the  grant,      [S2  Stat.  L. 

706.] 
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Sec.  60.  [^Prior  mining  concessions  not  affected.^  -That  nothing  in  this 
Act  shall  be  construed  to  affect  the  rights  of  any  person,  partnership,  or  corpo- 
ration having  a  valid,  perfected  mining  concession  granted  prior  to  April 
eleventh,  eighteen  hundred  and  ninety-nine,  but  all  such  concessions  shall  bo 
conducted  under  the  provisions  of  the  law  in  force  at  the  time  they  were  granted, 
subject  at  all  times  to  cancellation  by  reason  of  illegality  in  the  procedure  by 
which  they  were  obtained,  or  for  failure  to  comply  with  the  conditions  pre- 
scribed as  requisite  to  their  retention  in  the  laws  under  which  they  were  granted : 
Provided,  That  the  owner  or  owners  of  every  such  concession  shall  cause  the 
corners  made  by  its  boundaries  to  be  distinctly  marked  with  permanent  monu- 
ments within  six  months  after  this  Act  has  been  promulgated  in  the  Philippine 
Islands,  and  that  any  concessions  the  boundaries  of  which  are  not  so  marked 
within  this  period  shall  be  free  and  open  to  explorations  and  purchase  under  the 
provisions  of  this  Act.      [32  Stat,  L,  706.'] 

Sec.  61.  [Future  mining  rights.]  That  mining  rights  on  public  lands  in 
the  Philippine  Islands  shall,  after  the  passage  of  this  Act,  be  acquired  only  in 
accordance  with  its  provisions.      [82  Stat.  L.  706.] 

Sec.  62.  [Cancellation  of  perfected  Spanish  con/^essions.]  That  all  pro- 
ceedings for  the  cancellation  of  perfected  Spanish  concessions  shall  be  con- 
ducted in  the  courts  of  the  Philippine  Islands  having  jurisdiction  of  the 
subject-matter  and  of  the  parties,  unless  the  United  States  Philippine  Com- 
mission, or  its  successors,  shall  create  special  tribunals  for  the  determination 
of  such  controversies.      [S2  Stat.  L.  706.  ] 


AUTHORITY   FOB    THE   PHILIPPINE  ISLANDS    GOVERNMENT    TO    PURCHASE   IJLNDS 
OF  RELIGIOUS  ORDERS  AND  OTHERS  AND  ISSUE  BONDS  FOR  PURCHASE  PRICE. 

Sec.  63.  [Authority  conferred  to  acquire,  etc.,  real  and  personal  property.] 
That  the  government  of  the  Philippine  Islands  is  hereby  authorized,  subject 
to  the  limitations  and  conditions  prescribed  in  this  Act,  to  acquire,  receive,  hold, 
maintain,  and  convey  title  to  real  and  personal  property,  and  may  acquire  real 
estate  for  public  uses  by  the  exercise  of  the  right  of  eminent  domain.  [32 
Stat.  L.  706.] 

The  power  of  eminent  domain  is  vested  in  the  Philippine  government  by  this  section. 
(1903)    24  Op.  Atty.-Gen.  640. 

Sec.  64.  [Acquisition  of  property  of  religious  orders,  etc.  —  issue  of  hond^ 
authorized.]  That  the  powers  hereinbefore  conferred  in  section  sixty-three  may 
also  be  exercised  in  respect  of  any  lands,  easements,  appurtenances,  and  here- 
ditaments which,  on  the  thirteenth  of  August,  eighteen  hundred  and  ninety- 
eight,  were* owned  or  held  by  associations,  corporations,  communities,  religious 
orders,  or  private  individuals  in  such  large  tracts  or  parcels  and  in  such  man- 
ner as  in  the  opinion  of  the  Commission  injuriously  to  affect  the  peace  and 
welfare  of  the  people  of  the  Philippine  Islands.  And  for  the  purpose  of  pro- 
viding funds  to  acquire  the  lands  mentioned  in  this  section  said  government 
of  the  Philippine  Islands  is  hereby  empowered  to  incur  indebtedness,  to  borrow 
money,  and  to  issue,  and  to  sell  at  not  less  than  par  value,  in  gold  coin  of  the 
United  States  of  the  present  standard  value  or  the  equivalent  in  value  in  money 
of  said  Islands,  upon  such  terms  and  conditions  as  it  may  deem  best,  registered 
or  coupon  bonds  of  said  government  for  such  amount  as  may  be  necessary,  said 
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bonds  to  be  in  denominations  of  fifty  dollars  or  any  multiple  thereof,  bearing 
interest  at  a  rate  not  exceeding  four  and  a  half  per  centum  per  annum,  payable 
quarterly,  and  to  be  payable  at  the  pleasure  of  said  government  after  dates 
named  in  said  bonds  not  less  than  five  nor  more  than  thirty  years  from  the 
date  of  their  issue,  together  with  interest  thereon,  in  gold  coin  of  the  United 
States  of  the  present  standard  value  or  the  equivalent  in  value  in  money  of  said 
Islands ;  and  said  bonds  shall  be  exempt  from  the  payment  of  all  taxes  or  duties 
of  said  government,  or  any  local  authority  therein,  or  of  the  Government  of  the 
United  States,  as  well  as  from  taxation  in  any  form  by  or  under  State,  muni- 
cipal, or  local  authority  in  the  United  States  or  the  Philippine  Islands.  The 
moneys  which  may  be  realized  or  received  from  the  issue  and  sale  of  said  bonds 
shall  be  applied  by  the  government  of  the  Philippine  Islands  to  the  acquisition 
of  the  property  authorized  by  this  section,  and  to  no  other  purposes.  [_32 
Stat.  L.  706.'] 

Sec.  65.  [Disposition  of  property  acquired  —  deferred  payments,  etc.  — 
use  of  proceeds  —  preference  rights  of  settlers,  etc]  That  all  lands  acquired 
by  virtue  of  the  preceding  section  shall  constitute  a  part  and  portion  of  the 
public  property  of  the  government  of  the  Philippine  Islands,  and  may  be  held, 
sold,  and  conveyed,  or  leased  temporarily  for  a  period  not  exceeding  three  years 
after  their  acquisition  by  said  government  on  such  terms  and  conditions  as  it 
may  prescribe,  subject  to  the  limitations  and  conditions  provided  for  in  this 
Act:  Provided,  That  all  deferred  payments  and  the  interest  thereon  shall  be 
payable  in  the  money  prescribed  for  the  payment  of  principal  and  interest  of 
the  bonds  authorized  to  be  issued  in  payment  of  said  lands  by  the  preceding 
section  and  said  deferred  payments  shall  bear  interest  at  the  rate  borne  by  tl 
bonds.  All  moneys  realized  or  received  from  sales  or  other  disposition  of  s  ' 
lands  or  by  reason  thereof  shall  constitute  a  trust  fund  for  the  payment  o^ 
principal  and  interest  of  said  bonds,  and  also  constitute  a  sinking  fund  for  the 
payment  of  said  bonds  at  their  maturity.  Actual  settlers  and  occupants  at 
the  time  said  lands  are  acquired  by  the  government  shall  have  the  preference 
over  all  others  to  lease,  purchase,  or  acquire  their  holdings  within  such  reason- 
able time  as  may  be  determined  by  said  government      [82  Stat.  L.  707.] 


MUinCIPAL  BONDS  FOB  PUBLIC  IMPEOVBMBWTS. 

Sec.  66.  [Municipal  bonds  for  public  improvements  —  limit  of  indebted- 
ness.] That  for  the  purpose  of  providing  funds  to  construct  sewers,  to  furnish 
adequate  sewer  and  drainage  facilities,  to  secure  a  sufficient  supply  of  water, 
and  to  provide  all  kinds  of  municipal  betterments  and  improvements  in  munici- 
palities, the  government  of  the  Philippine  Islands,  under  such  limitations, 
terms,  and  conditions  as  it  may  prescribe,  with  the  consent  and  approval  of  the 
President  and  the  Congress  of  the  United  States,  may  permit  any  municipality 
of  said  islands  to  incur  indebtedness,  borrow  money,  and  to  issue  and  sell  (at 
not  less  than  par  value  in  gold  coin  of  the  United  States)  registered  or  coupon 
bonds  in  such  amount  and  payable  at  such  time  as  may  be  determined  by  the 
government  of  said  islands,  with  interest  thereon  not  to  exceed  five  per  centum 
per  annum :  Provided,  That  the  entire  indebtedness  of  any  municipality  under 
this  section  shall  not  exceed  five  per  centum  of  the  assessed  valuation  of  the 
property  in  said  munieipalitv,  and  any  obligation  in  excess  of  such  limit  shall 
be  null  and  void.      [SS  Stati  L.  707.] 
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Sec.  67.  \Penomvnjai.ion  of  bonds  —  interest  —  taxes,]  That  all  municipal 
bonds  shall  be  in  denominations  of  fifty  dollars,  or  any  multiple  thereof,  bear- 
ing interest  at  a  rate  not  exceeding  five  per  centum  per  annum,  payable  quar- 
terly, such  bonds  to  be  payable  at  the  pleasure  of  the  government  of  the  Philip- 
pine Islands,  after  dates  named  in  said  bonds  not  less  than  five  nor  more  than 
thirty  years  from  the  date  of  their  issue,  together  with  the  interest  thereon,  in 
gold  coin  of  the  United  States  of  the  present  standard  value,  or  its  equivalent 
in  value  in  money  of  the  said  Islands ;  and  said  bonds  shall  be  exempt  from  the 
payment  of  all  taxes  or  duties  of  the  government  of  the  Philippine  Islands,  or 
any  local  authority  therein,  or  the  Government  of  the  United  States.  [32 
Stat.  L.  707.] 

Sec.  68.  [Use  of  funds  received  from  sale  of  bonds.]  That  all  moneys 
which  may  be  realized  or  received  from  the  issue  and  sale  of  said  bonds  shall  be 
utilized  under  authorization  of  the  government  of  the  Philippine  Islands  in 
providing  the  municipal  improvements  and  betterment  which  induced  the  issue 
and  sale  of  said  bonds,  and  for  no  other  purpose.      [32  Stat.  L.  708.] 

Sec.  69.  {^Taxes  to  pay  bond  obligations  —  reimbursement.]  That  the 
government  of  the  Philippine  Islands  shall,  by  the  levy  and  collection  of  taxes 
on  the  municipality,  its  inhabitants  and  their  property,  or  by  other  means,  make 
adequate  provision  to  meet  the  obligation  of  the  bonds  of  such  municipality, 
and  shall  create  a  sinking  fund  sufficient  to  retire  them  and  pay  the  interest 
thereon  in  accordance  with  the  terms  of  issue :  Provided,  That  if  said  bonds 
or  any  portion  thereof  shall  be  paid  out  of  the  funds  of  the  government  of  said 
islands,  such  municipality  shall  reimburse  said  government  for  the  sum  thus 
paid,  and  said  government  is  hereby  empowered  to  collect  said  sum  by  the  levy 
and  collection  of  taxes  on  such  municipality.      [32  Stat.  L.  708.] 

Sec.  70.  [Manila  —  issue  of  bonds  for  semers,  water  supply,  etc.  —  limit.] 
That  for  the  purpose  of  providing  funds  to  construct  sewers  in  the  city  of 
Manila  and  to  furnish  it  with  an  adequate  sewer  and  drainage  system  and  sup 
ply  of  water  the  government  of  the  Philippine  Islands,  with  the  approval  of  the 
President  of  the  United  States  first  had,  is  hereby  authorized  to  permit  the 
city  of  Manila  to  incur  indebtedness,  to  borrow  money,  and  to  issue  and  sell 
(at  not  less  than  par  value  in  gold  coin  of  the  United  States),  upon  such  terms 
and  conditions  as  it  may  deem  best,  registered  or  coupon  bonds  of  the  city  of 
Manila  to  an  amount  not  exceeding  four  million  dollars  lawful  money  of  tlu* 
United  States,  payable  at  such  time  or  times  as  may  be  determined  by  said 
government,  with  interest  thereon  not  to  exceed  five  per  centum  per  annum. 
\S2  Stat.  L.  708.] 

Sec.  71.  [Denomination  of  bonds  —  interest  —  taxes.]  That  said  coupon 
or  registered  bonds  shall  be  in  denominations  of  fifty  dollars  or  any  multiple 
thereof,  bearing  interest  at  a'  rate  not  exceeding  five  per  centum  per  annum, 
payable  quarterly,  such  bonds  to  be  payable  at  the  pleasure  of  the  government  of 
the  Philippine  Islands,  after  dates  named  in  said  bonds  not  less  than  five  nor 
more  than  thirty  years  from  the  date  of  their  issue,  together  with  the  interest 
thereon  in  gold  coin  of  the  United  States  of  the  present  standard  value,  or  the 
equivalent  in  value  in  money  of  the  said  Islands;  and  said  bonds  shall  be 
exempt  from  the  payment  of  all  taxes  or  duties  of  the  government  of  the  said 
Islands,  or  of  any  local  authority  therein,  or  of  the  Government  of  the  United 
States.     [32  Stat.  L.  708.] 
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Sec.  72.  [Use  of  funds.']  Tliat  all  moneys  which  may  be  realized  or  re- 
ceived from  the  issue  and  sale  of  said  bonds  shall  be  utilized  under  authoriza- 
tion of  said  government  of  the  Philippine  Islands  in  providing  a  suitable  sewer 
and  drainage  system  and  adequate  supply  of  water  for  the  city  of  Manila  and 
for  no  other  purpose.      [82  Stat.  L.  708.] 

Sec.  73.  [Taxes  to  meet  bond  obligaiions  —  reimbursemeni,]  That  the 
government  of  the  Philippine  Islands  shall,  by  the  levy  and  collection  of  taxes 
on  the  city  of  Manila,  its  inhabitants  and  their  property,  or  by  other  means, 
make  adequate  provision  to  meet  the  obligation  of  said  bonds  and  shall  create  a 
sinking  fund  sufficient  to  retire  them  and  pay  the  interest  thereon  in  accord- 
ance with  the  terms  of  issue:  Provided,  That  if  said  bonds  or  any  portion 
thereof  shall  be  paid  out  of  the  funds  of  the  government  of  said  islands,  said 
city  shall  reimburse  said  government  for  the  sum  thus  paid,  and  said  govern- 
ment is  hereby  empowered  to  collect  said  sum  by  the  levy  and  collection  of  taxes 
on  said  city.     [82  Stat.  L.  708.] 


FBANOHISES. 

Sec.  74.  [Authority  to  grant  franchises  —  talcing  of  private  property  — 
amendment  of  franchises  —  stock  —  dividends  —  slave  labor  prohibited.]  That 
the  government  of  the  Philippine  Islands  may  grant  franchises,  privileges,  and 
concessions,  including  the  authority  to  exercise  the  right  of  eminent  domain 
for  the  construction  and  operation  of  works  of  public  utility  and  service,  and 
may  authorize  said  works  to  be  constructed  and  maintained  over  and  across  the 
public  property  of  the  United  States,  including  streets,  highways,  squares,  and 
reservations,  and  over  similar  property  of  the  government  of  said  Islands,  and 
may  adopt  rules  and  regulations  under  which  the  provincial  and  municipal 
governments  of  the  islands  may  grant  the  right  to  use  and  occupy  such  public 
property  belonging  to  said  provinces  or  municipalities :  Provided,  That  no 
private  property  shall  be  taken  for  any  purpose  under  this  section  without  just 
compensation  paid  or  tendered  therefor,  and  that  such  authority  to  take  and 
occupy  land  shall  not  authorize  the  taking,  use,  or  occupation  of  any  land  except 
such  as  is  required  for  the  actual  necessary  purposes  for  which  the  franchise 
is  granted,  and  that  no  franchise,  privilege,  or  concession  shall  be  granted  to 
any  corporation  except  under  the  conditions  that  it  shall  be  subject  to  amend- 
ment, alteration,  or  repeal  by  the  Congress  of  the  United  States,  and  that  lands 
or  rights  of  use  and  occupation  of  lands  thus  granted  shall  revert  to  the  govern- 
ments by  which  they  were  respectively  granted  upon  the  termination  of  the 
franchises  and  concessions  under  which  they  were  granted  or  upon  their  revoca- 
tion or  repeal.  That  all  franchises,  privileges,  or  concessions  granted  under 
this  Act  shall  forbid  the  issue  of  stock  or  bonds  except  in  exchange  for  actual 
cash,  or  for  property  at  a  fair  valuation,  equal  to  the  par  value  of  the  stock  or 
bonds  so  issued ;  shall  forbid  the  declaring  of  stock  or  bond  dividends,  and,  in 
the  case  of  public-service  corporations,  shall  provide  for  the  effective  regulation 
of  the  charges  thereof,  for  the  official  inspection  and  regulation  of  the  books 
and  accounts  of  such  corporations,  and  for  the  payment  of  a  reasonable  per- 
centage of  gross  earnings  into  the  treasury  of*  the  Philippine  Islands  or  of  the 
province  or  municipality  within  which  such  franchises  are  granted  and  exer- 
cised :  Provided  further.  That  it  shall  be  unlawful  for  any  corporation  organ- 
ized under  this  Act,  or  for  any  person,  company,  or  corporation  receiving  any 
grant,  franchise,  or  concession  from  the  government  of  said  Islands,  to  use, 
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employ,  or  contract  for  the  labor  of  persons  claimed  or  alleged  to  be  held  in 
involuntary  servitude;  and  any  person,  company,  or  corporation  so  violating 
the  provisions  of  this  Act  shall  forfeit  all  charters,  grants,  franchises,  and  con- 
cessions for  doing  business  in  said  Islands,  and  in  addition  shall  be  deemed 
guilty  of  an  offense,  and  shall  be  punished  by  a  fine  of  not  less  than  ten  thou- 
sand dollars.      {32  Stat,  L.  709.] 

Sec.  76.  [Real  estate  holdings  of  corporations  —  maximum  —  loans.] 
That  no  corporation  shall  be  authorized  to  conduct  the  business  of  buying  and 
selling  real  estate  or  be  permitted  to  hold  or  own  real  estate  except  such  as  may  be 
reasonably  necessary  to  enable  it  to  carry  out  the  purposes  for  which  it  is  created, 
and  every  corporation  authorized  to  engage  in  agriculture  shall  by  its  charter 
be  restricted  to  the  ownership  and  control  of  not  to  exceed  one  thousand  and 
twenty-four  hectares  of  land;  and  it  shall  be  unlawful  for  any  member  of  a 
corporation  engaged  in  agriculture  or  mining  and  for  any  corporation  organ- 
ized for  any  purpose  except  irrigation  to  be  in  any  wise  interested  in  any  other 
corporation  engaged  in  agriculture  or  in  mining.  Corporations,  however,  may 
loan  funds  upon  real-estate  security  and  purchase  real  estate  when  necessary 
for  the  collection  of  loans,  but  they  shall  dispose  of  real  estate  so  obtained  within 
five  years  after  receiving  the  title.  Corporations  not  organized  in  the  Philip- 
pine Islands,  and  doing  business  therein,  shall  be  bound  by  the  provisions  of 
this  section  so  far  as  they  are  applicable.      [M  Stat.  L.  7^9.] 


COINAOE. 

Sec.  76.  [Mint  ai  Manila  authorized — United  States  laws  applicable.] 
That  the  government  of  the  Philippine  Islands  is  hereby  authorized  to  estab- 
lish a  mint  at  the  city  of  Manila,  in  said  islands,  for  coinage  purposes,  and  the 
coins  hereinafter  authorized  may  be  coined  at  said  mint.  And  the  said  govern- 
ment is  hereby  authorized  to  enact  laws  necessary  for  such  establishment: 
Provided,  That  the  laws  of  the  United  States  relating  to  mints  and  coinage,  so 
far  as  applicable,  are  hereby  extended  to  the  coinage  of  said  islands.  [5^ 
Stat.  L.  710.] 

Sec.  77.  [Coinage  of  subsidiary  silver  coins.]  That  the  government  of  the 
Philippine  Islands  is  authorized  to  coin,  for  use  in  said  islands,  a  coin  of  the 
denomination  of  fifty  centavos  and  of  the  weight  of  one  hundred  and  ninety-two 
and  nine-tenth  grains,  a  coin  of  the  denomination  of  twenty  centavos  and  of  the 
weight  of  seventy-seven  and  sixteen  one-hundredths  grains,  and  a  coin  of  the 
denomination  of  ten  centavos  and  of  the  weight  of  thirty-eight  and  fifty-eight 
one-hundredths  grains,  and  the  standard  of  said  silver  coins  shall  be  such  that 
of  one  thousand  parts  by  weight  nine  hundred  shall  be  of  pure  metal  and  one 
hundred  of  alloy,  and  the  alloy  shall  be  of  copper.      [32  Stat.  L.  710.] 

Sec.  78.  [Purchase  of  bullion  —  recoining  Spanish  Filipino  coins.]  That 
the  subsidiary  silver  coins  authorized  by  the  preceding  section  shall  be  coined 
under  the  authority  of  the  government  of  the  Philippine  Islands  in  such 
amounts  as  it  may  determine,  with  the  approval  of  the  Secretary  of  War  of  the 
United  States,  from  silver  bullion  purchased  by  said  government,  with  the 
approval  of  the  Secretary  of  War  of  the  United  States:  Provided,  That  said 
government  may  in  addition  and  in  its  discretion*  recoin  the  Spanish  Filipino 
dollars  and  subsidiary  silver  coins  issued  under  the  authority  of  the  Spanish 
Government  for  use  in  said  islands  into  the  subsidiary  coins  provided  for  in 
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the  preceding  section  at  such  rate  and  under  such  regulations  as  it  may  pre- 
scribe, and  the  subsidiary  silver  coins  authorized  by  this  section  shall  be  legal 
tender  in  said  islands  to  the  amount  of  ten  dollars.      \_S2  Stat.  L.  710.] 

Sec.  79.  [Mifwr  coins  —  alloy  —  weight.]  That  the  government  of  the 
Philippine  Islands  is  also  authorized  to  issue  minor  coins  of  the  denominations 
of  one-half  centavo,  one  centavo,  and  five  centavos,  and  such  minor  coins  shall 
be  legal  tender  in  said  islands  for  amounts  not  exceeding  one  dollar.  The 
alloy  of  the  five-centavo  piece  shall  be  of  copper  and  nickel,  to  be  composed  of 
three-fourths  copper  and  one-fourth  nickel.  The  alloy  of  the  one-centavo  and 
one-half-centavo  pieces  shall  be  ninety-five  per  centum  of  copper  and  five  per 
centum  of  tin  and  zinc,  in  such  proportions  as  shall  be  determined  by  said 
government.  The  weight  of  the  five-oentavo  piece  shall  be  seventy-seven  and 
sixteen-hundredths  grains  troy,  and  of  the  one-centavo  piece  eighty  grains  troy, 
and  of  the  one-half-centavo  piece  forty  grains  troy.      \_S2  Stat.  L.  710.] 

Sec.  80.  [PurchQse  of  metal  for  subsidioAry  and  minor  coins.]  That  for 
the  purchase  of  metal  for  the  subsidiary  and  minor  coinage,  authorized  by  the 
preceding  sections,  an  appropriation  may  be  made  by  the  government  of  the 
Philippine  Islands  from  its  current  funds,  which  shall  be  reimbursed  from  the 
coinage  under  said  sections ;  and  the  gain  or  seigniorage  arising  therefrom  shall 
be  paid  into  the  treasury  of  said  Islands.      IS2  Stat.  L.  710.] 

Sec.  81.  [Place  of  coinage  of  subsidiary  and  minor  coins  optional.]  That 
the  subsidiary  and  minor  coinage  hereinbefore  authorized  may  be  coined  at 
the  mint  of  the  government  of  the  Philippine  Islands  at  Manila,  or  arrange- 
ments may  be  made  by  the  said  government  with  the  Secretary  of  the  Treasury 
of  the  United  States  for  their  coinage  at  any  of  the  mints  of  Uie  United  States, 
at  a  charge  covering  the  reasonable  cost  of  the  work.      [S2  Stat.  L.  710.] 

Sec.  82.  [Devices  and  inscriptions.]  That  the  subsidiary  and  minor 
coinage  hereinbefore  authorized  shall  bear  devices  and  inscriptions  to  be  pre- 
scribed by  the  government  of  the  Philippine  Islands  and  such  devices  and 
inscriptions  shall  express  the  sovereignty  of  the  United  States,  that  it  is  a  coin 
of  the  Philippine  Islands,  the  denomination  of  the  coin,  and  the  year  of  the 
coinage.      [82  Stat.  L.  711.] 

Sec.  83.  [Redemption  and  reissue  of  defective  coins,  etc.]  That  the 
government  of  the  Philippine  Islands  shall  have  the  power  to  make  all  neces- 
sary appropriations  and  all  proper  regulations  for  the  redemption  and  reissue 
of  worn  or  defective  coins  and  for  carrying  out  all  other  provisions  of  this  Act 
relating  to  coinage.      [82  Stat.  L.  711.] 

Sec.  84.  [United  States  shipping,  customs,  etc.,  laws  made  applicable.] 
That  the  laws  relating  to  entry,  clearance,  and  manifests  of  steamships  and  other 
vessels  arriving  from  or  going  to  foreign  ports  shall  apply  to  voyages  each  way 
between  the  Philippine  Islands  and  the  United  States  and  the  possessions 
tjiereof,  and  all  laws  relating  to  the  collection  and  protection  of  customs  duties 
not  inconsistent  with  the  Act  of  Congress  of  March  eighth,  nineteen  hundred 
and  two,  "  temporarily  to  provide  revenue  for  the  Philippine  Islands,"  shall 
apply  in  the  case  of  vessels  and  goods  arriving  from  said  Islands  in  the  United 
States  and  its  aforesaid  possessions. 

The  laws  relating  to  seamen  on  foreign  voyages  shall  apply  to  seamen  on 
vessels  going  from  the  United  States  and  its  possessions  aforesaid  to  said 
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Islands,  the  customs  officers  there  being  for  this  purpose  substituted  for  con- 
sular officers  in  foreign  ports. 

The  provisions  of  chapters  six  and  seven,  title  forty-eighty  Eevised  Statutes, 
so  far  as  now  in  force,  and  any  amendments  thereof,  shall  apply  to  vessels  mak- 
ing voyages  either  way^  between  ports  of  the  United  States  or  its  aforesaid 
possessions  and  ports  in  said  Islands;  and  the  provisions  of  law  relating  to  the 
public  health  and  quarantine  shall  apply  in  the  case  of  all  vessels  entering  a 
port  of  the  United  States  or  its  aforesaid  possessions  from  said  Islands,  where 
the  customs  officers  at  the  port  of  departure  shall  perform  the  duties  required 
by  such  law  of  consular  officers  in  foreign  ports. 

Section  three  thousand  and  five,  Eevised  Statutes,  as  amended,  and  other 
existing  laws  concerning  the  transit  of  merchandise  through  the  United  States, 
shall  apply  to  merchandise  arriving  at  any  port  of  the  United  States  destined 
for  any  of  its  insular  and  continental  possessions,  or  destined  from  any  of  them 
to  foreign  countries. 

Nothing  in  this  Act  shall  be  held  to  repeal  or  alter  any  part  of  the  Act  of 
March  eighth,  nineteen  hundred  and  two,  aforesaid,  or  to  apply  to  Guam, 
Tutuila,  or  Manua,  except  that  section  eight  of  an  Act  entitled  "  An  Act  to 
revise  and  amend  th^  tariff  laws  of  the  Philippine  Archipelago,"  enacted  by  the 
Philippine  Commission  on  the  seventeenth  of  September,  nineteen  hundred  and 
one,  and  approved  by  an  Act  entitled  "  An  Act  temporarily  to  provide  revenues 
for  the  Philippine  Islands,  and  for  other  purposes,"  approved  March  eighth, 
nineteen  hundred  and  two,  is  hereby  amended  so  as  to  authorize  the  Civil 
Governor  thereof  in  his  discretion  to  establish  the  equivalent  rates  of  the  money 
in  circulation  in  said  Islands  with  the  money  of  the  United  States  as  often  as- 
once  in  ten  days.      [5£  Stat.  L.  711.'] 

Sec.  85.  IDepositoriss  of  public  moivey.]  That  the  treasury  of  the  Philip- 
pine Islands  and  such  banking  associations  in  said  islands  with  a  paid  up  capital 
of  not  less  than  two  million  dollars  and  chartered  by  the  United  States  or  any 
State  thereof  as  may  be  designated  by  the  Secretary  of  War  and  the  Secretary 
of  the  Treasury  of  the  United  States  shall  be  depositories  of  public  money  of 
the  United  States,  subject  to  the  provisions  of  existing  law  governing  such 
depositories  in  the  United  States :  Provided,  That  the  treasury  of  the  govern- 
ment of  said  islands  shall  not  be  required  to  deposit  bonds  in  the  Treasury  of 
the  United  States,  or  to  give  other  specific  securities  for  the  safe-keeping  of 
public  money  except  as  prescribed,  in  his  discretion,  by  the  Secretary  of  War. 
[S2StatL.  711.] 

Sec.  86.  [Right  to  cmnul  all  laws  reserved  by  Congress.]  That  all  laws 
passed  by  the  government  of  the  Philippine  Islands  shall  be  reported  to  Con- 
gress, which  hereby  reserves  the  power  and  authority  to  annul  the  same,  and  the 
Philippine  Commission  is  hereby  directed  to  make  annual  report  of  all  its 
receipts  and  expenditures  to  the  Secretary  of  War.      ISZ  Stat.  L.  712.] 


BTJREAU  OF  INSTJLAB  AFFAIBS. 

Sec.  87.  [Bureau  of  Insular  Affairs  of  War  Department  —  chief  —  rank.] 
That  the  Division  of  Insular  Affairs  of  the  War  Department,  organized  by  the 
Secretary  of  War,  is  herebv  continued  imtil  otherwise  provided,  and  shall 
hereafter  be  known  as  the  Bureau  of  Insular  Affairs  of  the  War  Department. 
The  business  assigned  to  said  Bureau  shall  embrace  all  matters  pertaining  to 
civil  government  in  the  island  possessions  of  the  United  States  subject  to  the 
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jurisdiction  of  the  War  Department;  and  the  Secretary  of  War  is  hereby 
authorized  to  detail  an  ofBcer  of  the  Army  whom  he  may  consider  especially  well 
qualified,  to  act  under  the  authority  of  the  Secretary  of  War  as  the  chief  of  said 
Bureau ;  and  said  officer  while  acting  imder  said  detail  shall  have  the  rank,  pay, 
and  allowances  of  a  colonel.      \_82  Stat,  L,  712.']  ^ 

Sec.  88.   [^Repeal.']    That  all  Acts  and  parts  of  Acts  inconsistent  with  this 
Act  are  hereby  repealed.     [S«  Stat.  L.  712.] 


Executive  Order  of  April  7,  1900. 

ExBUUTiVE  Mahsion ,  ApiH  7, 1900. 

SiB:  In  the  message  transmitted  to  the 
Congress  on  the  5th  of  December,  1899,  I 
said,  speaking  of  the  Philippine  Islands :  "As 
long  as  the  insurrection  continues  the  mili- 
tary arm  must  necessarily  be  supreme.  But 
there  is  no  reason  why  steps  should  not  be 
taken  from  time  to  time  to  inaugurate  gov- 
ernments essentially  popular  in  their  form 
as  fast  as  territory  is  held  and  controlled  by 
our  troops.  To  this  end  I  am  considering 
the  advisability  of  the  return  of  the  com- 
mission, or  such  of  the  members  thereof  as  can 
be  secured,  to  aid  the  existing  authorities  and 
facilitate  this  work  throughout  the  islands.*' 

To  give  effect  to  the  intention  thus  ex- 
pressed, I  have  appointed  Hon.  William  H. 
Taft,  of  Ohio,  Prof.  Dean  C.  Worcester,  of 
Michigarf,  Hon.  Luke  E.  Wright,  of  Tennessee, 
Hon.  Henry  C.  Ide,  of  Vermont,  and  Prof. 
Bernard  Moses,  of  California,  commissioners 
to  the  Philippine  Islands,  to  continue  and 
perfect  the  work  of  organizing  and  establish- 
ing civil  government  already  commenced  by 
the  military  authorities,  subject  in  all  re- 
spects to  any  laws  which  Congress  may 
hereafter  enact. 

The  commissioners  named  will  meet  and 
act  as  a  board,  and  the  Hon.  William  H. 
Taft  is  designated  as  president  of  the  board. 
It  is  probable  that  the  transfer  of  authority 
from  military  commanders  to  civil  officers 
will  be  gradual  and  will  occupy  a  consider- 
able period.  Its  successful  accomplishment 
and  tne  maintenance  of  peace  and  order  in 
the  meantime  will  reauire  the  most  perfect 
cooperation  between  tne  civil  and  military 
autnorities  in  the  islands,  and  both  should 
be  directed  during  the  transition  period  by 
the  same  executive  department.  The  com- 
mission will  therefore  report  to  the  Secre- 
tary of  War,  and  all  their  actions  will  be 
subject  to  your  approval  and  control. 

\ou  will  instruct  the  commission  to  pro- 
ceed to  the  city  of  Manila,  where  they  will 
make  their  principal  ottice,  and  to  communi- 
cate with  the  military  governor  of  the  Philip- 
pine Islands,  whom  you  will  at  the  same 
time  direct  to  render  to  them  every  assist- 
ance within  his  power  in  the  performance  of 
their  duties.  Without  hampering  them  by 
too  specific  instructions,  they  should  in  gen- 
eral be  enjoined,  after  making  themselves 
familiar  with  the  conditions  and  needs  of 
the  country,  to  devote  their  attention  in  the 
first  instance  to  the  establishment  of  muni- 
cipal governments  in  which  the  natives  of 

742 


the  islands,  both  in  the  cities  and  in  the 
rural  communities,  shall  be  afforded  the  op- 
portunity to  manage  their  own  local  affairs  to 
the  fullest  extent  of  which  they  are  capable, 
and  subject  to  the  least  degree  of  supervision 
and  control  which  a  careful  study  of  their 
capacities  and  observation  of  the  work- 
ings of  native  control  show  to  be  consistent 
with  the  maintenance  of  law,  order,  and  loy- 
alty. The  next  subject  in  order  of  import- 
ance should  be  the  organization  of  govern- 
ment in  the  larger  administrative  divisions, 
corresponding  to  counties,  departmoits,  or 
provinces,  in  which  the  common  interests 
of  many  or  several  municipalities  falling 
within  the  same  tribal  lines,  or  the  same 
natural  geographical  limits,  may  best  be 
subserved  by  a  common  administration. 
Whenever  the  commission  is  of  the  opinion 
that  the  condition  of  affairs  in  the  islands 
is  such  that  the  central  administration  may 
safely  be  transferred  from  military  to  civil 
control,  they  will  report  that  conclusion  to 
you,  with  their  recommendations  as  to  the 
form  of  central  government  to  be  established 
for  the  purpose  of  taking  oveir  the  control. 

Beginning  with  the  Ist  day  of  September, 
1900,  the  authority  to  exercise,  subject  to 
my  approval,  through  the  Secretary  of  War. 
that  part  of  the  power  of  government  in  the 
Philippine  Islands  which  is  of  a  legislative 
nature  is  to  be  transferred  from  the  military 
governor  of  the  islands  to  this  commission, 
to  be  thereafter  exercised  by  them  in  the 
place  and  stead  of  the  military  governor, 
under  such  rules  and  regulations  as  you  shall 
prescribe,  until  the  establishment  of  the  civil 
central  government  for  the  islands  contem- 
plated in  the  last  foregoing  paragraph,  or 
until  Congress  shall  othen;i'ise  provide.  Ex- 
ercise of  this  legislative  authority  will  in- 
clude the  making  of  rules  and  orders,  hav- 
ing the  effect  of  law,  for  the  raising  of 
revenue  by  taxes,  customs  duties,  and  im- 
posts; the  appropriation  and  expenditure  of 
public  funds  of  the  islands;  the  establish- 
ment of  an  educational  system  throughout 
the  islands;  the  establishment  of  a  system 
to  secure  an  efficient  civil  service;  the  or- 
ganization and  establishment  of  courts;  the 
organization  and  establishment  of  municipal 
and  departmental  governments,  and  all  other 
matters  of  a  civil  nature  for  which  the  mili- 
tary governor  is  now  competent  to  provide 
by  rules  or  orders  of  a  legislative  character. 

The  commission  will  also  have  power,  dar- 
ing the  same  period,  to  appoint  to  office 
such  officers  under  the  judicial,  educational, 
and  civil-service  systems,  and  in  the  moniei* 
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pal  and  departmental  governments,  as  shall 
be  provided  for.  Until  the  complete  trans- 
fer of  control  the  military  governor  will 
remain  the  chief  executive  head  of  the  gov- 
ernment of  the  islands,  and  will  exercise 
the  executive  authority  now  possessed  by 
him  and  not  herein  expressly  assi^rnod  to  the 
commission,  subject,  however,  to  the  rules 
and  orders  enacted  by  the  commission  in,  the 
exercise  of  the  legislative  powers  conferred 
upon  them.  In  the  meantime  the  municipal 
and  departmental  governments  will  continue 
to  re|>ort  to  the  military  governor,  and  be 
subject  to  his  administrative  supervision  and 
control,  under  your  direction,  but  that  super- 
vision and  control  will  be  confined  within 
the  narrowest  limits  consistent  with  the  re- 
quirement that  the  powers  of  government 
in  the  municipalities  and  departments  shall 
be  honestly  and  effectively  exercised  and 
that  law  and  order  and  individual  freedom 
shall  be  maintained. 

All  legislative  rules  and  orders,  establish- 
ments of  gbvemment,  and  appointments  to 
office  bv  the  commission  will  take  effect  im- 
mediately,  or  at  such  times  as  they  shall 
designate,  subject  to  your  approval  and  ac- 
tion upon  the  coming  in  of  the  commission's 
reports,  which  are  to  be  made  from  time  to 
time  as  their  action  is  taken.  Wherever 
civil  governments  are  constituted  under  the 
direction  of  the  commission,  such  military 
posts,  garrisons,  and  forces  will  be  continued 
for  the  suppression  of  insurrection  and  brig- 
andage and  the  maintenance  of  law  and 
order  as  the  military  commander  shall  deem 
requisite,  and  the  military  forces  shall  be  at 
all  times  subject  under  his  orders  to  the 
call  of  the  civil  authorities  for  the  main- 
tenance of  law  and  order  and  the  enforce- 
ment of  their  authority.  In  the  establish- 
ment of  municipal  governments  the  commis- 
sion will  take  as  the  basis  of  their  work  the 
governments  established  by  the  military  gov- 
ernor under  his  order  of  August  8,  1899, 
and  under  the  report  of  the  board  constituted 
hj  the  military  governor  by  his  order  of 
January  29,  1900,  to  formulate  and  report  a 

Elan  of  municipal  government,  of  which  his 
onor  Cayetano  Arellano,  president  of  the 
audiencia,  was  chairman,  and  they  will  give 
to  the  conclusions  of  that  board  the  weight 
and  consideration  which  the  high  character 
and  distinguished  abilities  of  its  members 
justify.  In  the  constitution  of  department 
or  provincial  governments  they  will  give 
especial  attention  to  the  existing  govern- 
ment of  the  island  of  Negros,  constituted 
with  the  approval  of  the  people  of  that  isl- 
and, under  the  order  of  the  militai-y  gov- 
ernor of  July  22,  1899,  and  after  verifying, 
so  far  as  may  be  practicable,  the  reports  of 
the  successful  working  of  that  government, 
they  will  be  guided  by  the  experience  thus 
acquired,  so  far  as  it  may  be  applicable  to 
the  conditions  existing  in  other  portions  of 
the  Philippines.  They  will  avail  themselves, 
to  the  fullest  degree  practicable,  of  the  con- 
clusions reached  by  the  previous  commission 
to  the  Philippines. 

In  the  distribution  of  powers  among  the 
governments  organized  by  the  commission, 
the  presumption  is  always  to  be  in  favor  of 


the  smaller  subdivision,  so  that  all  the 
powers  which  can  properly  be  exercised  by 
the  municipal  government  shall  be  vested  in 
that  government,  and  all  the  powers  of  a 
more  general  character  which  can  be  exer- 
cised by  the  departmental  government  shall 
be  vested  in  that  government,  and  so  that  in 
the  governmental  system  which  is  the  result 
of  the  process  the  central  government  of 
the  islands,  following  the  example  of  the 
distribution  of  the  powers  between  the  States 
and  the  National  Government  of  the  United 
States,  shall  have  no  direct  administration 
except  of  matters  of  purely  general  concern, 
and  shall  have  only  such  supervision  and 
control  over  local  governments  as  may  be 
necessary  to  secure  and  enforce  faithful  and 
efRcient  administration  by  local  officers. 

The  many  different  degrees  of  civilization 
and  varieties  of  custohi  and  capacity  among 
the  people  of  the  different  islands  preclude 
very  definite  instruction  as  to  the  part  which 
the  people  shall  take  in  the  selection  of  their 
own  officers,  but  these  general  rules  are  to 
be  observed:  That  in  all  cases  the  municipal 
officers  who  administer  the  local  affairs  of 
the  people  are  to  be  selected  by  the  people, 
and  that  wherever  officers  of  more  extended 
jurisdiction  are  to  be  selected  in  any  way 
natives  of  the  islands  are  to  be  preferred, 
and  if  they  can  be  found  competent  and 
willing  to  perform  the  duties  they  are  to 
receive  the  offices  in  preference  to  any  others. 
It  will  be  necessary  to  fill  some  offices  for 
the  present  with  Americans,  which,  after  a 
time,  may  well  be  filled  by  natives  of  the 
islands.  As  soon  as  practicable  a  system 
for  ascertaining  the  merit  and  fitness  of 
candidates  for  civil  offices  should  be  put  in 
force.  An  indispensable  qualification  for  all 
offices  and  positions  of  trust  and  authority 
in  the  islands  must  be  absolute  and  uncon- 
ditional loyalty  to  the  United  States,  and 
absolute  and  unhampered  authority  and 
power  to  remove  and  punish  any  officer  devi- 
ating from  that  standard  must  at  all  times 
be  retained  in  the  hands  of  the  central  au- 
thority of  the  islands. 

In  all  the  forms  of  government  and  ^ad- 
ministrative  provisions  which  they  are  au- 
thorized to  prescribe,  the  commission  sliould 
bear  in  mind  that  the  government  which  they 
are  establishing  is  designed  not  for  our  satis- 
faction or  for  the  expression  of  our  theo- 
retical views,  but  for  the  happiness,  peace, 
and  prosperity  of  the  people  of  the  Philip- 
pine Islands,  and  the  measures  adopted 
should  be  made  to  conform  to  their  customs, 
their  habits,  and  even  their  prejudices,  to 
the  fullest  extent  consistent  with  the  ac- 
complishment of  the  indispensable  requisites 
of  just  and  effective  government.  At  the 
same  time  the  commission  should  bear  in 
mind,  and  the  people  of  the  islands  should 
be  made  plainly  to  imderstand,  that  there 
are  certain  great  principles  of  government 
which  have  been  made  the  basis  of  our  gov- 
ernmental system,  which  we  deem  essential 
to  the  rule  of  law  and  the  maintenance  of 
individual  freedom,  and  of  which  they  have, 
unfortunately,  been  denied  the  experience 
possessed  by  us;  that  there  are  also  certain 
practical  rules  of  government  which  we  have 
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found  to  be  essential  to  the  preservation  of 
these  great  principles  of  liberty  and  law,  and 
that  these  principles  and  these  rules  of  gov- 
ernment must  be  established  and  maintained 
in  their  islands  for  the  sake  of  their  liberty 
and  happiness,  however  much  they  may  con- 
flict with  the  customs  or  laws  of  procedure 
with  which  they  are  familiar.  It  is  evident 
that  the  most  enlightened  thought  of  the 
Philippine  Islands  fully  appreciates  the  im- 
portance of  these  principles  and  rules,  and 
they  will  inevitably  within  a  short  time 
command  universal  assent.  Upon  every 
division  and  branch  of  the  government  of  the 
Philippines,  therefore,  must  be  imposed  these 
inviolable  rules: 

That  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law;  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation; 
that  in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public 
trial,  to  be  informed  of  the  nature  and  cause 
of  the  accusation,  to  be  confronted  with  the 
witnesses  against  him,  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor, 
and  to  have  the  assistance  of  counsel  for  his 
defense;  that  excessive  bail  shall  not  be  re- 
quired, nor  excessive  fines  imposed,  nor  cruel 
and  unusual  punishment  inflicted;  that  no 
person  shall  be  put  twice  in  jeopardy  for  the 
same  offense  or  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself;  that 
the  right  to  be  secure  against  unrtMso:;  u  ii- 
searches  and  seizures  shall  not  b^  violated; 
that  neither  slavery  nor  involuntary  servi- 
tude shall  exist  except  as  a  punishment  for 
crime;  that  no  bill  of  attainder  or  ex  post 
facto  law  shall  be  passed;  that  no  law  shall 
be  passed  abridging  the  freedom  of  speech 
or  of  the  press  or  of  the  rights  of  the  people 
to  peaceably  assemble  and  petition  the  gov- 
ernment for  a  redress  of  grievances;  that 
no  law  shall  be  made  respecting  an  establish- 
ment of  religion  or  prohibiting  the  free  exer- 
cise thereof,  and  that  the  free  exercise  and 
enjoyment  of  religious  profession  and  wor- 
ship without  discrimination  or  preference 
shall  forever  be  allowed. 

It  will  be  the  duty  of  the  commission  to 
make  a  thorough  investigation  into  the  titles 
of  the  larare  tracts  of  land  held  or  claimed 
by  individuals  or  by  religious  orders;  into 
the  justice  of  the  claims  and  complaints 
made  a^rjunst  such  landholders  by  the  people 
of  the  islnnd.  or  any  part  of  the  people,  and 
to  Hook  l>y  wise  and  peaceable  measures  a 
ji'.st  soHlrmont  of  the  controversies  and  re- 
dres':;  of  Uio  wrongs  which  have  caused  strife 
and  bloodslied  in  the  past.  In  the  perforib- 
ance  of  this  duty  the  commission  is  en- 
joined to  see  that  no  injustice  is  done;  to 
have  regard  for  substantial  right  and  equity, 
disregarding  technicalities  so  far  as  sub- 
stantial right  permits,  and  to  observe  the 
following  rules:  That  the  provision  of  the 
treaty  of  Pnris  pledging  the  United  States  to 
the  protection  of  all  rights  of  property  in  the 
islands,  and  as  well  the  principle  of  our  own 
Government  which  prohibits  the  taking  of 
private  property  without  due  process  of  law, 
shall  not  be  violated;  that  the  welfare  of  the 
people    of    the    islands,    which    should   be    a 


paramount  coofiideration,  shall  be  attained 
consistently  with  this  rule  of  property  right; 
that  if  it  becomes  necessary  for  the  public 
interest  of  the  people  of  the  island  to  dis- 
pose of  claims  to  property  which  the  com- 
mission finds  to  be  not  lawfully  acquired 
and  held,  disposition  shall  be  made  thereof 
by  due  legal  procedure,  in  which  there  shall 
be  full  opportunity  for  fair  and  impartial 
hearing  and  judgment;  that  if  the  same 
public  interests  require  the  extinguishment 
of  property  rights  lawfully  acquired  and 
held,  due  compensation  shall  be  made  out 
of  the  public  treasury  therefor;  that  no 
form  of  religion  and  no  minister  of  religion 
shall  be  forced  upon  any  community  or  upon 
any  citizen  of  the  island;  that,  upon  the 
other  hand,  no  minister  of  religion  shall  be 
interfered  with  or  molested  in  following  his 
calling,  and  that  the  separation  between  state 
and  church  shall  be  real,  entire,  and  absolute. 

It  will  be  the  duty  of  the  commission  to 
promote  and  extend  and,  as  they  find  oc- 
casion, to  improve  the  system  of  education 
already  inaugurated  by  the  militay  authori- 
ties. In  doing  this  they  should  regard  as 
of  first  importance  the  extension  of  a  system 
of  primary  education  which  shall  be  free  to 
all,  and  which  shall  tend  to  fit  the  people 
for  the  duties  of  citizenship  and  for  the  or- 
dinary avocations  of  a  civilized  community. 
This  instruction  should  be  given,  in  the  first 
instance,  in  every  part  of  the  islands  in  the 
language  of  the  people.  In  view  of  the  great 
number  of  languages  spoken  by  the  diflferent 
tribes,  it  is  especially  important  to  the  pros- 
perity of  the  islands  that  a  common  medium 
of  communication  may  be  established,  and 
it  is  obviously  desirable  that  this  medium 
should  be  the  English  language.  Especial 
attention  should  be  at  once  given  to  affording 
full  opportunity  to  all  the  people  of  the  islands 
to  acquire  the  use  of  the  English  language. 

It  may  well  be  that  the  main  changes 
which  should  be  made  in  the  system  of  tax- 
ation and  in  the  body  of  the  laws  under 
which  the  people  are  governed,  except  such 
changes  as  have  already  been  made  by  the 
military  government,  should  be  relegated  to 
the  civil  government  which  is  to  be  estab- 
lished under  the  auspices  of  the  commission. 
It  will,  however,  be  the  duty  of  the  com- 
mission to  inquire  diligently  as  to  whether 
there  are  any  further  changes  which  ought 
not  to  be  delayed,  and,  if  so,  they  are  au- 
thorized to  make  such  changes,  subject  to 
your  approval.  In  doing  so  they  are  to  bear 
in  mind  that  taxes  which  tend  to  penalize 
or  repress  industry  and  enterprise  are  to  be 
avoided:  that  provisions  for  taxation  should 
be  simple,  so  that  they  may  be  understood 
by  the  people;  that  they  should  affect  the 
fewest  practicable  subjects  of  taxation  which 
will  serve  for  the  general  distribution  of  the 
burden.  The  main  body  of  the  laws  which 
regulate  the  rights  and  obligations  of  the 
people  should  be  maintained  with  as  little 
interference  as  possible.  Changes  made 
should  be  mainly  in  procedure  and  in  the 
criminal  laws  to  secure  speedy  and  impartial 
trials,  and  at  the  same  time  effective  ad- 
ministration and  respect  for  individual 
rights. 
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In  dealing  with  the  uncivilized  tribes  of 
the  island,  the  commission  should  adopt  the 
same  course  followed  by  Congress  in  per- 
mitting the  tribes  of  our  North  American 
Indians  to  maintain  their  tribal  organiza- 
tion and  government,  and  under  which  many 
of  those  tribes  are  now  living  in  peace  and 
contentment,  surrounded  by  a  civilization 
to  which  they  are  unable  or  unwilling  to 
conform.  Such  tribal  governments  should, 
however,  be  subjected  to  wise  and  firm  regu- 
lation; and,  without  undue  or  petty  inter- 
ference, constant  and  active  effoxi;  should  be 
exercised  to  prevent  barbarous  practices  and 
'introduce  civilized  customs. 

Upon  all  officers  and  employees  of  the 
United  States,  both  civil  and  military,  should 
be  impressed  a  sense  of  the  duty  to  observe 
not  merely  the  material  but  the  personal 
and  social  rights  of  the  people  of  the  islands, 
and  to  treat  them  with  the  same  courtesy  and 
respect  for  their  personal  dignity  which  the 
people  of  the  United  Suites  are  accustomed 
to  require  from  each  other. 

The  articles  of  capitulation  of  the  city  of 
Manila  on  the  13th  of  August,  1808,  con- 
cluded with  these  words: 

"  This  city,  its  inhabitants,  its  churches 
and  religious  worship,  its  educational  estab- 
lishments, and  its  private  property  of  all 
descriptions  are  placed  under  the  special 
safeguard  of  the  faith  and  honor  of  the 
American  Army." 

I  believe  that  this  pledge  has  been  faith- 
fully kept.  As  high  and  sacred  an  obliga- 
tion rests  upon  the  Government  of  the 
United  States  to  give  protection  for  prop- 
erty and  life,  civil  and  religious  freedom, 
dnd  wise,  firm,  and  unselfish  guidance  in 
the  paths  of  peace  and  prosperity  to  all  the 
people  of  the  Philippine  Islands.  I  charge 
this  commission  to  labor  for  the  full  per- 
formance of  this  obligation,  which  concerns 
the  honor  and  conscience  of  their  country, 
in  the  firm  hope  that  through  their  labors 
all  the  inhabitants  of  the  Philippine  Islands 
may  come  to  look  back  with  gratitude  to 
the  day  when  God  gave  victory  to  American 
arms  at  Manila  and  set  their  land  under 
the  sovereignty  and  protection  of  the  people 
of  the  United  States. 

William  McKinley. 

The  Secbetart  of  War, 

Waahingtony  D.  C. 


Executive  Order  of  June  ai,  1901. 

War  Dbpabtment, 
Wcuhington^  June  fist,  1901. 

On  and  after  the  fourth  day  of  July,  1901, 
until  it  shall  be  otherwise  ordered,  the  Presi- 
dent of  the  Philippine  Commission  will  exer- 
cise the  executive  authoritv  in  all  civil  af- 
fairs  in  the  government  of  the  Philippine 
Islands  heretofore  exercised  in  such  affairs 
by  the  Military  (Jovemor  of  the  Philippines, 
and  to  that  end  the  Hon.  William  H.  Taft, 
President  of  the  said  Commission,  is  hereby 
appointed  Civil  Governor  of  the  Philippine 
Islands.  Such  executive  authority  will  be 
exercised   under,   and   in   conformity  to,   the 


instructions  to  the  Philippine  Commission- 
ers, dated  April  7,  1900,  and  subject  to  the 
approval  and  control  of  the  Secretary  of  War 
of  the  United  States.  The  municipal  and 
provincial  civil  governments,  whicn  have 
been,  or  shall  hereafter  be,  established  in 
said  islands,  and  all  persons  performing 
duties  appertaining  to  the  offices  of  civil 
government  in  said  islands,  will,  in  respect 
of  such  duties,  report  to  the  said  Civil  Gov- 
ernor. 

The  power  to  appoint  civil  officers,  here- 
tofore vested  in  the  Philippine  Commission, 
or  in  the  Military  Governor,  will  be  exer- 
cised by  the  Civil  Governor  with  the  advice 
and  consent  of  the  Commission. 

The  Military  Governor  of  the  Philippines 
is  hereby  relieved  from  the  performance,  on 
and  after  the  said  4th  day  of  July,  of  the 
civil  duties  hereinbefore  described,  but  his 
authority  will  continue  to  be  exercised  as 
heretofore,  in  those  districts  in  which  in- 
surrection against  the  authority  of  the 
United  States  continues  to  exist,  or  in  which 
public  order  is  not  sufficiently  restored  to 
enable  provincial  civil  governments  to  be 
established  under  the  instructions  to  the 
Commission  dated  April  7,  1900. 

By  the  President: 

Elihu  Root, 
Secretary  of  War. 


Act    of    Philippine    Commission    Organizing 

Departments 

• 

[No.  222.] 

AN  ACT  providing  for  the  organization  of 
the  Departments  of  the  Interior,  of  Com- 
merce and  Police,  of  Finance  and  Justice, 
and  of  Public  Instruction. 

By  authority  of  the  President  of  the 
United  States,  he  it  enacted  by  the  United 
States  Philippine  Commission,   that: 

Section  1.  Whereas,  the  President  of  the 
United  States,  through  the  Secretary  of  War, 
has   directed   the  establishment  of   four   de- 

fiartments,  to-Avit:  the  Department  of  the 
nterior,  the  Department  of  Commerce  and 
Police,  the  Department  of  Finance  and  Jus- 
tice, and  the  Department  of  Public  Instruc- 
tion and  has  appointed  persons  to  be  secre- 
taries or  heads  of  such  departments.  Now, 
therefore. 

The  Department  of  the  Interior  shall  em- 
brace within  its  executive  control  the  Bureau 
of  Health,  the  Quarantine  Service  of  the 
Marine  Hospital  Corps,  the  Bureau  of  For- 
estry, the  Bureau  of  Mining,  a  Bureau  of 
Agriculture,  a  Bureau  of  Fisheries,  the 
Weather  Bureau,  a  Bureau  of  Pagan  and 
Mohammedan  Tribes,  the  Bureau  of  Public 
Lands,  the  Bureau  of  Grovemment  Labora- 
tories, and  the  Bureau  of  Patents  and  Copy- 
rights. 

Sec.  2.  The  Department  of  Commerce  and 
Police  shall  have  under  its  executive  con- 
trol a  Bureau  of  Island  and  Inter-Island 
Transportation,  the  Bureau  of  Post  Offices, 
the  Bureau  of  Telegraphs,  the  Bureau  of 
Coast   and    Geodetic    Survey,    a    Bureau    of 
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Engiueerinff  and  Construction  of  Public 
Works  otber  than  Public  Buildings,  a 
Bureau  of  Insular  Constabulary,  a  Bureau 
of  Prisons,  a  Bureau  of  Light  Houses,  a 
Bureau  of  Commercial  and  Street  Railroad 
Corporations  and  all  Corporations  except 
Banking. 

Sec.  3.  The  Department  of  Finance  and 
/Justice  shall  embrace  within  its  executive 
control  the  Bureau  of  the  Insular  Treasury, 
the  Bureau  of  the  Insular  Auditor,  the 
Bureau  of  Customs  and  Immigration,  the 
Bureau  of  Internal  Revenue,  the  Insular 
Cold  Storage  and  Ice  Plant,  a  Bureau  of 
Banks,  Banking,  Coinage  and  Currency,  and 
the  Bureau  of  Justice. 

Sec.  4.  The  Department  of  Public  Instruc- 
tion shall  embrace  under  its  executive  con- 
trol the  Bureau  of  Public  Instruction,  a 
Bureau  of  Public  Charities,  Public  Libraries 
and  Museums,  the  Bureau  of  Statistics,  a 
Bureau  of  Public  Records,  a  Bureau  of  Pub- 
lic Printing,  and  a  Bureau  of  Architecture 
and  Construction  of  Public  Buildings. 

Sec.  5.  The  secretaries  of  the  departments 
described  in  the  foregoing  sections  shall  ex- 
ercise the  executive  control  therein  conferred, 
under  the  general  supervision  of  the  Civil 
Governor.  The  executive  control  vested  by 
law,  however,  in  the  central  government  over 
provincial  and  municipal  governments  and 
the  civil  service,  shall  be  exercised  directly 
by  the  Civil  Qovemor  through  the  Execu- 
tive Secretary. 


Sec.  6.  The  officers  and  subordinates  of 
each  department  shall  consist  of  the  secre- 
tary and  such  assistant  clerks  and  other 
employ^  as  may  be  provided  by  law.  The 
official  correspondence  of  the  head  of  each 
department  may  be  recorded  by  direction 
of  the  head  of  the  department  in  the  office 
of  the  Executive  Secretary,  and  such  clerical 
work  as  may  be  needed  in  each  of  the  de- 
partments and  as  may  be  conveniently  done 
m  the  office  of  the  Executive  Secretary  shall 
be  there  done  by  direction  of  the  head  of 
each  department. 

Sec.  7.  Nothing  in  this  act  contained  in 
respect  to  the  executive  control  by  the  de- 
partment of  Finance  and  Justice  over  the 
office  of  Insular  Auditor  and  the  office  of 
Insular  Treasurer  shall  affect  the  powers  of 
those  officers  conferred  by  Act  No.  90,  and 
the  independence  of  judgment  to  be  exer- 
cised by  the  Auditor  in  auditing  and  ad- 
judicating the  validity  of  accounts  presented 
to  him  in  accordance  with  law. 

Sec.  8.  The  public  good  requiring  the 
speedy  enactment  of  this  bill,  the  passage 
of  the  same  is  hereby  expedited  in  accord- 
ance with  section  2  of  "  An  Act  Prescribing 
the  Order  of  Procedure  by  the  Commission 
in  the  Enactment  of  Laws,"  passed  Septem- 
ber 26,  1900. 

Sec.  9.  This  act  shall  take  effect  on  its 
passage. 

Enacted,  September  6,  1901. 
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Sec.  4235.  [State  regvlatian  of  pilots.]  Until  further  provision  is  made 
by  Congress,  all  pilots  in  the  bays,  inlets,  rivers,  harbors,  and  ports  of  the 
United  States  shall  continue  to  be  regulated  in  conformity  with  the  existing 
laws  of  the  States  respectively  wherein  such  pilots  mjiy  be,  or  with  such  laws 
as  the  States  may  respectively  enact  for  the  purpose.      \_R.  8.] 


Act  of  Aug.  7,  1789,  ch.  9,  1  Stat.  L.  54. 

Sees.  4235-4237  are  a  part  of  chapter  5 
("Navigation")  of  title  48  ("Regulation  of 
Commerce  and  Navigation")  of  the  Revised 
Statutes. 

See  also,  as  to  state  regulation  of  pilots, 
R.  S.  sec.  4444,  infra,  p.  750. 

Stat  3  pilotage  statutes  are  not  repugnant 
to  the  Constitution,  as  levying  a  duty  not 
uniform  throughout  the  United  States,  or 
ns  giving  a  preference  to  the  ports  of  one 
State  over  those  of  another,  or  as  obliging 
vessels  to  or  from  one  state  to  enter,  clear, 
or  pay  duties  in  another.  Cooley  1;.  Board 
of  Wardens,  (1851)  12  How.  (U.  S.)  315. 
See  also  Ex  p.  McNeil,  (1871)  13  Wall. 
(U.   S.)    230. 

A  state  statute,  which  provides  that  on 
refusing  to  take  a  pilot  a  sum  equal  to  half 
pilotage  shall  be  forfeited  to  the  use  of  the 
Society  for  the  Relief,  etc.,  is  a  part  of  the 
general  system  of  regulations  on  the  subject 
of  pi1ot;ige,  and  cannot  be  considered  as  a 
covert  attempt  to  legislate  upon  another  sub- 
ject under  the  appearance  of  legislating  on 
this  one.  *'  Whether  these  sums  shall  go 
directly  to  the  use  of  the  individual  pilots 
by  whom  the  service  is  tendered,  or  shall 
form  a  common  fund,  to  be  administered  by 
trustee:?  for  the  benefit  of  such  pilots  and 
their  families  as  may  stand  in  peculiar  need 
of  it,  is  a  matter  resting  in  legislative  dis- 
cretion, in  the  proper  exercise  of  which  the 
pilots  alone  are  interestpd."  Cooley  v.  Board 
of  Wardens,  (1851)   12  How.  (U.  S.)  313. 

Jurisdiction  over  the  subject  of  pilotage 
is  conferred  upon  the  federal  government  by 


74: 


the  third  clause  of  article  VII  of  the  Con- 
stitution, which  provides  for  the  regulation 
of  commerce.  The  Clymene,  (1881)  9  Fed. 
Rep.  166. 

uoncurrent  authority  of  the  states.  —  The 
grant  of  commercial  power  to  Congress  does 
not  contain  any  terms  which  expressly  ex- 
clude the  states  from  exercising  an  authority 
over  its  subject-matter.  The  power  to  regu- 
late commerce  embraces  various  subjects 
quite  unlike  in  their  nature.  Some  impera- 
tively demand  a  single  and  uniform  rule, 
operating  equally  on  the  commerce  of  the 
United  States  in  every  port;  and  some,  like 
the  subject  of  this  statute,  as  imperatively 
demand  that  diversity  which  alone  can  meet 
the  local  necessities  of  navigation.  This 
statute  contains  a  clear  and  authoritative 
declaration  by  the  First  Congress  that  the 
nature  of  this  subject  is  such  that  until 
Congress  shall  find  it  necessary  to  exert  its 
power,  it  should  be  left  to  the  legislation 
of  the  states;  that  it  is  local  and  not  na- 
tional; that  it  is  likely  to  be  the  best  pro- 
vided for,  not  by  one  system  or  plan  of 
regulation,  but  by  as  many  as  the  legisla- 
tive discretion  of  the  several  states  should 
deem  applicable  to  the  local  peculiarities  of 
the  ports  within  their  limits.  Cooley  r. 
Board  of  Wardens,  (1861)  12  How.  (U.  S.) 
318.  See  Hobart  v.  Drogan,  (1836)  10  Pet. 
(U.  S.)    119. 

The  third  clause  of  the  eighth  section  of 
the  first  article  of  the  Constitution,  which 
declares  that  "the  Congress  shall  have 
power  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  statee,  and 
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with  thn  Indian  tribes,"  does  not  exclude 
the  exercise  of  any  authority  by  the  states 
to  regulate  pilots.  On  the  contrary,  the 
authority  of  the  states  to  regulate  the  whole 
subject  in  the  absence  of  legislation  on  the 
part  of  Congress  has  been  recognized  from 
the  earliest  period  of  the  government.  Steam- 
ship Co.  r.  JoliflFe,  (1864)  2  Wall.  (U.  S.) 
459. 

The  right  to  regulate  pilots  and  pilotage 
on  the  navigable  waters  of  the  United  States 
belongs  to  Congress  as  a  part  of  the  power 
to  regulate  commerce,  but  until  Congress  ex- 
ercises such  power  the  subject  may  be  regu- 
lated by  the  several  states.  The  Gleneame, 
(1881)   7  Fed.  Rep.  606. 

This  statute  was  not  a  grant  of  power 
from  Congress  to  legislate  on  the  subject 
of  pilots  and  pilotage,  but  was  a  mere  legis- 
lative recognition  of  the  concurrent  power 
of  the  states  over  this  subject  so  long  as 
Congress  does  not  act  in  the  matter.  The 
Panama,    (1861)    Deady   (U.  S.)    27. 

This  statute  confers  on  a  state  authority 
over  the  subject  of  pilotage  on  the  navigable 
waters  within  its  limits.  The  authority  thus 
conferred  or  recognized  is  not  exclusive;  it 
could  only  be  exercised  in  such  manner  as 
is  consistent  with  the  relations  which  the 
several  states  bear  to  each  other  as  mem- 
bers of  the  federal  government.  The  Cly- 
mene,    (1881)    9  Fed.  Rep.  166. 

As  to  state  laws  afterwards  adopted. — 
*'  Although  Congress  cannot  enable  a  state 
to  legislate.  Congress  may  adopt  the  pro- 
visions of  a  state  on  any  subject.  When  the 
government  of  the  Union  was  brought  into 
existence,  it  found  a  system  for  the  regu- 
lation of  ita  pilots  in  full  force  in  every 
state.  The  Act  which  has  been  mentioned, 
adopts  this*  system,  and  gives  it  the  same 
validity  as  if  its  provisions  had  been  spe- 
cially made  by  Congress.  But  the  Act,  it 
may  be  said,  is  prospective  also,  and  the 
adoption  of  laws  to  be  made  in  future,  pre- 
supposes the  right  in  the  maker  to  legislate 
on  the  subject.  The  Act  unquestionably 
manifests  an  intention  to  leave  this  sub- 
ject entirely  to  the^  states,  until  Congress 
should  think  proper  to  interpose;  but  the 
very  enactment  of  such  a  law  indicates  an 
opinion  that  it  was  necessary;  that  the  ex- 
isting system  would  not  be  applicable  to  the 
new  state  of  things,  unless  expressly  applied 
to  it  by  Congress."  Gibbons  i\  Ogden,  ( 1824) 
9  Wheat.  (U.  S.)  207.  See  also  Hobart  v. 
Drogan,    (1836)    10   Pet.    (U.    S.)    120. 

The  state  may  delegate  to  local  boards 
the  power  to  determine  what  rates  should 
be  paid  by  a  vessel  employing  a  pilot,  and 
by  one  spoken  that  does  not  accept  services. 
The  Chase,    (1882)    14  Fed.  Rep.  854. 

Jurisdiction  on  claims  for  pilotage. — 
Courts  of  admiralty  have  undoubted  juris- 
diction of  all  maritime  contracts  and  torts. 
The  amount  due  a  pilot  on  refusing  his  ser- 
vices is  not  a  penalty,  but  is  an  implied 
promise  to  pay  the  amount  specified  in  the 
statute,  and  is  such  a  contract  relating  to 
pilotage  ns  is  within  the  sphere  of  the  ad- 
miralty jurisdiction.  Ex  p.  McNeil,  (1871) 
13  Wall.  (U.  S.)  242.  See  also  The  Wave, 
(1831)    Blatchf.    &   H.    Adm.    235,    29    Fed. 


Cas.  No.  17,297.     See  The  Schooner  Wave  t?. 
Hyer,   (1831)   2  Paine   (U.  S.)    131. 

While  a  state  law  cannot  give  jurisdiction 
to  any  federal  court,  it  may  give  a  substan- 
tial right  of  such  a  character  that  where 
there  is  no  impediment  arising  from  the  resi- 
deny:e  of  the  parties,  the  right  may  be  en- 
forced in  the  proper  federal  tribunal,  whether 
it  be  a  court  of  equity,  of  admiralty,  or  of 
common  law.  Ex  p.  McNeil,  (1871)  13  Wall. 
(U.   S.)    236. 

"  If  by  power  of  this  statute  the  state 
law  becomes  also  a  law  of  the  United  States 
in  respect  to  the  provision  giving  compen- 
sation to  pilote  who  are  prepared  and  tender 
their  services  but  are  refused  by  masters  of 
vessels,  and  actually  render  none,  it  would 
not  make  the  right  so  conferred  one  of  which 
this  court  can  take  cognizance  on  the  ad- 
miralty side.  It  would  become  a  legal  right 
triable  on  the  common -law  side  of  the  court 
only."  Arcularius  v.  Staples,  (1859)  1  Fed. 
Cas.   No.   5096. 

Concurrent  in  state  courts,  —  Suits  for 
pilotage  on  the  high  seas,  and  on  waters 
navigable  beyond  the  sea  as  far  as  the  tide 
ebbs  and  flows,  are  within  the  admiralty 
and  maritime  jurisdiction  of  the  United 
States.  The  jurisdiction  of  the  District 
Courts  of  the  United  States  in  cases  of  ad- 
miralty and  maritime  jurisdiction  is  not 
ousted  by  the  adoption  of  the  state  laws  by 
the  Act  of  Congress.  The  only  effect  is  to 
leave  the  jurisdiction  concurrent  in  tie  state 
courts,  and  if  the  party  should  sue  in  the 
admiralty,  to  limit  his  recovery  to  the  same 
precise  sum  to  which  he  would  be  entitled 
under  the  state  laws  adopted  by  Congress 
if  he  should  sue  in  the  state  courts.  Hobart 
V.  Drogan,   (1830)    10  Pet.   (U.  S.)    119. 

Lien  on  vessel.  —  Claims  for  pilotage  are 
cases  of  admiralty  jurisdiction  and  they 
may  be  enforced  against  either  the  owner  or 
the  vessel.  The  offer  and  refusal  of  pilotage 
services  under  the  law  giving  half  fees  there- 
for, create  an  obligation  or  contract  upon 
the  part  of  the  owner  to  pay  the  same,  which 
may  be  enforced  in  admiralty  against  him 
or  the  vessel.  The  Gleneame, '(1881)  7  Fed. 
Rep.  606. 

A  claim  for  half  pilotage  given  by  statote 
for  services  offered  and  refused,  so  far  as 
the  remedy  is  concerned,  stands  upon  the 
same  footing  as  an  ordinary  claim  for  pilot- 
age, and  is  a  case  of  admiralty  jurisdiction, 
and  the  suit  therefor  may  be  against  the 
vessel  or  against  the  master,  or  one  or  both. 
The  law  of  the  state  c«innot  take  away  the 
limit  of  admiralty  jurisdiction  of  the  Dis- 
trict Court.  The  George  S.  Wright,  (1869) 
Deady    (U.  S.)    591. 

Unless  made  so  by  positive  law,  a  claim 
for  half  pilotage  on  refusal  of  services  is 
not  a  lien  on  the  vessel;  such  a  claim  is  not 
a  lien  by  the  maritime  law.  "The  liability 
of  the  masters  and  owners  to  this  mulct 
for  a  personal  delinquency  would  no  way 
impose  a  liability  upon  the  vessel  to  satisfy 
their  obligation;  and  as  the  law  does  not 
impose  the  obligation  on  the  ship,  no  action 
can  be  maintained  in  rem  to  cover  the  de- 
mand." Leiteh  v.  The  Geom  Law,  (1858) 
6  Am.  L.  Reg.  368,  15  Fed.  &s.  No.  8,223. 
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Sec.  4236.  \Filot8  on  boundaries  between  States.'\  The  master  of  any 
vessel  coming  into  or  going  out  of  any  port  situate  upon  waters  which  are  the 
boundary  between  two  States,  may  employ  any  pilot  duly  licensed  or  authorized 
by  the  laws  of  either  of  the  States  bounded  on  such  waters,  to  pilot  the  vessel 
to  or  from  such  port.      [i2.  S.] 

Act  of  March  2,  1837,  ch.  22,  5  Stat  L. 
153. 

The  word  "state"  includes  any  organized 
body  politic  or  community  within  the  terri- 
torial jurisdiction  of  the  United  States  hav- 
ing the  power  to  legislate  on  the  subject  of 
pilots  and  pilotage  on  a  water  forming  a 
boundary  between  itself  and  a  state  of  this 
Union,  and,  therefore,  includes  a  territory. 
The  Ullock,  (1884)  19  Fed.  Rep.  212.  See 
also  Neil  v.  Wilson,  (1887)  14  Oregon  410. 
See  The  Panama,   (1861)   Deady  (U.  S.)  27. 

In  the  absence  of  legislation  by  Congress, 
the  state  may  pass  laws  regulating  pilots 
and  pilotage  on  a  river,  and  a  territory  may 
do  the  same.  The  Alcalde,  (1887)  30  Fed. 
Rep.  133. 

Validity  of  state  statutes.  —  A  state  law 
which  has  any  direct  and  manifest  collision 
with  the  federal  statutes  on  the  subject  of 
pilotage  is  void.  The  South  Cambria,  ( 1886) 
27  Fed.  Rep.  626. 

A  state  statute  which  contemplates  an  ex- 
clusive jurisdiction  over  the  subject  of  waters 
within  its  limits,  or  which  is  designed  to 
interfere  with  the  right  of  a  pilot,  duly 
licensed  by  another  state,  to  pilot  a  vessel 
to  a  port  in  that  state,  is  inoperative  and 
void.    The  Clymene,  (1881)  9  Fed.  Rep.  168. 

The  state  of  Delaware  has  full  authority 
to  regulate  pilotage  services  within  her  navi- 
gable waters;  and  while  she  cannot  pass  any 
law  excluding  the  duly  qualified  pilots  of 
adjoining  states  on  the  same  waters,  she 
can  ira|>ose  such  regulations  as  she  deems 
conducive  to  the  public  welfare  upon  the 
pilots  licensed  under  her  own  laws.  The 
William  Law,    (1882)    14  Fed.  Rep.  792. 

As  between  pilots  of  the  same  state,  a 
state  statute  compelling  the  master  of  a 
vessel  to  take  the  pilot  out  of  the  river  that 
brought  him  in,  is  valid  and  binding,  but 
the  statute  cannot  compel  a  master  to  take 
a  pilot  licensed  by  that  state  under  any  cir- 
cumstances, or  to  pay  him  half  or  any  pilot- 
age if  the  master  prefers  to,  and  does,  take  a 
pilot  licensed  by  tiie  other  state.  The  Aber- 
com,  (1886)  26  Fed.  Rep.  877,  affirmed  28 
Fed.  Rep.  384.  See  also  Neil  v,  Wilson, 
(1887)    14  Oregon  410. 

The  power  of  the  state  of  Oregon  over 
pilots  and  pilotage  is  limited  to  pilots  ap- 
pointed by  it  and  acting  under  its  laws,  and 
it  has  no  power  to  regulate  the  conduct  or 
compensation  of -pilots  holding  commissions 
under  the  laws  of  Washington  territory,  nor 
to  exempt  any  vessel  entering  the  Columbia 
river  from  the  authority  or  demands  of  said 
pilots.  The  Alcalde,  (1887)  30  Fed.  Rep. 
135. 


When  waters  are  not  the  boundary. — 
Though  the  waters  of  the  Delaware  bay  and 
river  are  not  a  boundary  between  the  states 
of  Delaware  and  Pennsylvania,  these  states 
are  coterminous  and  border  on  the  same 
waters  within  the  purview  of  the  statute. 
The  South  Cambria,  (1886)  27  Fed.  Rep. 
526. 

This  statute  applies  to  the  pilotage  laws 
of  coterminous  states  situated  upon  the  same 
navigable  waters,  but  which  are  not  a  sep- 
arating boundary  between  them.  The  Cly- 
meme,  (1882)  12  Fed.  Rep.  346,  affirming 
(1881)   9  Fed.  Rep.  166. 

A  seagoing  vessel,  bound  up  the  Columbia 
river,  is  on  pilotage  ground,  subject  to  the 
laws  of  both  Oregon  and  Washington,  and 
might  take  a  pilot  from  either,  after  declining 
the  services  of  one'  from  the  other,  without 
becoming  liable  for  half  pilotage  to  the 
latter.  But  the  statute  does  not  apply  to 
the  pilotage  ground  of  the  Wallamet  river, 
which  is  within  the  exclusive  jurisdiction 
of  Oregon.  "  Between  Astoria  and  Portland 
the  Columbia  and  Wallamet  rivers  are  a 
pilotage  ground  for  the  Oregon  river  pilots, 
but  the  pilotage  ground  of  the  Washington 
pilots  stops  at  the  mouth  of  the  latter.  By 
the  employment  of  an  Oregon  pilot  at  As- 
toria the  voyage  between  the  two  places  may 
be  made  with  one  pilot  and  for  one  pilotage. 
But  if  the  master  chooses  to  incur  the  ex- 
pense of  double  pilotage  he  may  employ  a 
Washington  pilot  from  Astoria  to  the  mouth 
of  the  Wallamet,  and  an  Oregon  pilot  from 
thence  to  Portland.  But  he  cannot  evade 
the  offer,  or  its  effect,  of  the  Oregon  pilot 
to  conduct  his  vessel  over  any  part  of  his 
pilot  ground  within  the  exclusive  jurisdic- 
tion of  his  state,  by  employing  a  Washing- 
ton pilot  on  the  Columbia  river  to  conduct 
him  to  the  Wallamet.  and  from  there  ac- 
company him  to  Portland."  The  Gleneame, 
(1881)  7  Fed.  Rep.  604. 

Master  may  select  pilot.  —  The  statute 
confers  on  the  master  of  any  vessel  requir- 
ing a  pilot  the  right  of  electing  who  shall 
serve  him  in  that  capacity.  The  South  Cam- 
bria,   (1886)   27  Fed.  Rep.  528. 

Jurisdiction  of  claim  for  pilotage.  —  This 
section,  in  conjunction  with  section  4235. 
supra,  makes  applicable  in  favor  of  pilots 
the  laws  of  one  state  or  the  other,  and  a 
pilot  licensed  under  the  laws  of  the  state 
of  New  Jersey  may  maintain  an  action  in 
the  southern  district  of  New  York  for  pilot- 
age services  rendered  in  piloting  a  vessel 
into  the  port  of  New  York.  Reardon  v.  Ar- 
kell,    (1894)    59  Fed.  Rep.  624. 


Sec.  4237.  [No  discrimi7uUion  in  rates  of  pilotage.]  No  regulations  or 
provisions  shall  be  adopted  by  any  State  which  shall  make  any  discrimination 
in  the  rate  of  pilotage  or  half-pilotage  between  vessels  sailing  between  the  ports 
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of  one  State  and  vessels  sailing  between  the  ports  of  different  States,  or  any 
discrimination  against  vessels  propelled  in  whole  or  in  part  by  steam,  or  against 
national  vessels  of  the  United  States ;  and  all  existing  regulations  or  provisions 
making  any  such  discrimination  are  annulled  and  abrogated.      [iJ.  S.] 


Act  of  July  13,  1866,  ch.  177,  14  Stat  L.  93. 

(^nstitutionality.  —  This  section  is  con- 
stitutional and  valid  under  the  clause  of  the 
national  Constitution  authorizing  Congress 
to  regulate  commerce  between  the  states. 
Freeman  r.  The  Undaunted,  (1889)  37  Fed. 
Rep.  662. 

Under  section  2466  of  the  Political  Code  of 
California,  vessels  of  a  certain  class  are  re- 
quired to  pay  "  fi^»  dollars  per  foot  draft, 
and  four  cents  per  ton  for  each  and  every 
ton  registered  measurement,"  and  half 
pilotage  when  a  pilot  is  declined.  But  sec- 
tion 2468  "exempts  from  all  charges  for 
pilotage,  unless  a  pilot  be  actually  employed, 
all  vessels  coasting  between  San  Francisco 
and  any  port  in  Oregon,  or  in  Washington, 
or  Alaska  territories,  and  all  vessels  coasting 
between  the  ports  of  this  state,"  thereby 
excepting  them  from  the  operation  of  the 
general  provision  of  section  2466.  Tlie  stat- 
ute allowing  half  pilotage  is  in  conflict  with 
section  4237,  R.  S.,  and  therefore  void.  Free- 
man 17.  The  Undaunted,  (1889)  37  Fed.  Rep. 
662. 

In  The  Alameda  v.  Neal,  (1887)  32  Fed. 
Rep.  331,  it  was  held  that  the  exemption 
under  section  2468  of  the  Political  Code  of 
California  did  not  have  the  effect  of  bring- 
ing the  whole  system  of  regulations  for  half 
pilotage  prescribed  by  section  2466  within 
'  the  inhibition  of  the  federal  statute.  "The 
federal  statute  prohibits  regulations  by  any 
state  making  a  discrimination  in  the  rates 
of  pilotage  or  half  pilotage  between  certain 
vessels  engaged  in  the  coasting  trade,  or 
against  vessels  propelled  in  whole  or  in  part 
by  steam,  or  against  national  vessels;  and 
it  abrogates  all  existing  regulations  thus 
discriminating.  But  it  has  no  further  opera- 
tion; it  in  no  respect  impinges  upon  any 
other  regulations,  or  touches  the  general 
system  of  pilotage  or  half  pilotage,  with  re- 
spect to  vessels  engaged  in  foreign  commerce. 
The  prohibited  discrimination,  if  previously 
made,  is  abrogated;  if  subsequently  made,  it 
is  inoperative  to  defeat  regulations  other- 
wise valid." 

The  Act  of  March  7,  1879,  of  Florida,  pro- 
vides "  that  vessels  owned  wholly  in  this 
state  shall  not  be  required  to  pay  any  pilot- 
age upon  entering  or  leaving  any  port  in 
this  state,  unless  they  avail  themselves  of 
the  services  of  a  pilot."  It  was  held  that  the 
statute  does  not  give  a  discrimination  within 
the  meaning  of  section  4237,  R.  S.,  but  is 
repugnant  to  the  sixth  clause  of  the  ninth 
section  of  the  first  article  of  the  Constitu- 
tion of  the  United  States,  which  provides 
that  "  no  preference  shall  be  given  by  any 
regulation  of  commerce  or  revenue  to  the 
ports  of  one  state  over  those  of  another." 


Williams  v.  The  Lizzie  Henderson,    (1880) 
29  Fed.  Cas.  No.  17,726a. 

Section  1512  of  the  Code  of  Geoisia  pro- 
vides that  "any  person,  master,  or  com- 
mander of  a  ship  or  vessel  bearing  toward 
any  of  the  ports  or  harbors  of  this  state, 
except  coasters  in  this  state,  and  between 
the  ports  of  this  state  and  those  of  South 
Carolina,  and  between  the  ports  of  this  state 
and  those  of  Florida,  who  refuses  to  receive 
a  pilot  on  board,  shall  be  liable,  on  his  ar- 
rival in  such  port  in  this  state,  tg  pay  the 
first  pilot  who  may  have  offered  his  services 
outside  the  bar,  and  exhibited  his  license  as 
a  pilot,  if  demanded  by  the  master,  the  full 
rates  of  pilotage  established  by  law  for  such 
vessel,"  The  statute  contains  such  discrim- 
inations as  are  prohibited  by  section  4237. 
R.  S.  So  much  of  the  section  as  makes  the 
illegal  exceptions  cannot  be  separated  so  as 
to  reject  the  unconstitutional  exceptions 
merely,  and  the  whole  section  must  be  treated 
as  annulled  and  abrogated  by  section  4237, 
R.  S.  Spraigue  1;.  Thompson,  (1886)  118 
U.  S.  90. 

Article  3801  of  the  Statutes  of  Texas  ex- 
empts "all  vessels  of  whatsoever  burthen, 
owned  in  the  state  of  Texas,  when  arriving 
from  or  departing  to  any  port  in  the  state 
of  Texas."  The  article  conflicts  with  sec- 
tion 4237,  and  such  objectionable  provisions 
are  separable  from  the  several  provisions  of 
the  state  Pilot  Law.  Olsen  x>.  Smithy  (Tex. 
Civ.  App.  1902)   68  S.  W.  Rep.  320. 

By  the  provisions  of  sections  1965  and  1969 
of  the  Code  of  Virginia,  all  vessels  (excepting 
coastwise  vessels  with  a  pilot  license)  in- 
ward bound  from  the  sea  to  Smith's  Point, 
Yorktown,  Newport  News,  or  Norfolk,  or 
any  intermediate  poini,  and  all  such  vessels 
outward  bound  to  the  sea  from  Smith's 
Point,  Yorktown,  Newport  News,  or  Nor- 
folk, or  any  intermediate  point,  are  subject 
to  the  compulsory  regulations  and  rate 
therein  provided.  All  vessels  are  subject 
to  the  same  regulations,  and,  under  the  same 
circumstances  and  conditions,  are  required 
to  pay  the  same  fees.  There  is  nothing  in 
these  statutes  which  expressly  makes  any 
discrimination  between  vessels  going  to  or 
coming  from  sea.  A  state  can  establish  a 
compulsory  system  of  pilotage  as  to  vessels 
coming  from  the  sea  into  her  inland  ports, 
and  as  to  vessels  going  from  her  inland  ports 
to  the  sea,  without  also  establishing  a  com- 
pulsory system  of  pilotage  as  to  vessels 
trading  between  her  inland  ports  respectively, 
or  between  her  inland  ports  and  the  ports  of 
another  state  which  can  be  reached  without 
going  to  sea.  Darden  v,  Thompson,  (1903) 
101  Va.  636. 


Sec.  4444.  {State  regulation  of  pilots,^  No  State  or  municipal  govern- 
ment shall  impose  upon  pilots  of  steam-vessels  any  obligation  to  procure  a  State 
or  other  license  in  addition  to  that  issued  by  the  United  States,  or  any  other 
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regulation  which  will  impede  such  pilots  in  the  performance  of  the  duties 
required  by  this  Title ;  nor  shall  any  pilotrcharges  be  levied  by  any  such  au- 
thority upon  any  steamer  piloted  as  provided  by  this  Title;  and  in  no  case 
shall  the  fees  charged  for  the  pilotage  of  any  steam-vessel  exceed  the  customary 
or  legally  established  rates  in  the  State  where  the  same  is  performed.  Noth- 
ing in  this  Title 'shall  be  construed  to  annul  or  affect  any  regulation  established 
by  the  laws  of  any  State,  requiring  vessels  entering  or  leaving  a  port  in  any 
such  State,  other  than  coastwise  steam-vessels,  to  take  a  pilot  duly  licensed  or 
authorized  by  the  laws  of  such  State,  or  of  a  State  situate  upon  the  waters  of 
such  State.      \R.  5.] 


Act  of  Feb.  28,  1871,  ch.  100,  16  Stat.  L. 
455. 

See  also  as  to  state  regulation  of  pilots, 
R.  S.  sec.  4235,  supra,  p.  747. 

''The  title"  above  mentioned  is  title  52 
of  the  Revised  Statutes,  "Regulation  of 
Steam  Vessels." 

A  state  statute  which  subjects  certain 
coastwise  steam  vessels  to  pilotage  conflicts 
with  this  section.  Olsen  17.  Smith,  (Tex. 
Civ.  App.   1002)    68  S.  W.  Rep.  320. 

Steam  vessels  engaged  in  trade  between 
Porto  Rican  ports  and  ports  of  the  United 
States  are  coastwise  steam  vessels  in  the 
sense  in  which  those  words  are  used  in  this 
section.  Huus  v.  New  York,  etc..  Steamship 
Co.,    (1901)    182  U.  S.  302. 

Contracting  for  pilot's  services.  —  The 
owners  of  a  steam  vessel  engaged  a  pilot  to 
go  out  from  the  Savannah  river  and  meet 
a  vessel  en  route  to  that  port  from  Phila- 
delphia. The  engaged  pilot  was  taken  on 
board  and  piloted  the  vessel  to  the  city  of 


Savannah.  Before  the  engaged  pilot  was 
taken  on  board  another  pilot,  duly  licensed 
under  the  laws  of  Georgia,  spoke  the  vessel 
and  tendered  his  services  to  tne  master,  and 
bis  services  were  refused.  It  was  held  tibat 
the  pilot  whose  services  were  refused  had 
no  right  of  action  for  pilotage  services.  "  The 
engagenient  of  the  services  of  the  pilot  actu- 
ally taken,  b^  previous  contract,  was  equiva- 
lent to  keeping  him  on  board  for  that  pur- 
pose during  the  whole  voyage,  as  he  was,  in 
fact,  under  pay  from  its  commencement;  and 
had  he  been  actually  on  board  at  the  time  the 
defendant  in  error  tendered  himself  as  pilot, 
we  think  the  right  of  the  vessel  to  reject 
the  offer  could  not  have  been  reasonably 
questioned."  Spraigue  v.  Thompson,  (1886) 
118  U.  S.  90. 

Vessel  in  tow.  — This  section  in  its  terms 
is  confined  to  coastwise  seagoing  steam  ves- 
sels, and  not  to  vessels  wholly  without  mo- 
tive power  in  charge  of  a  tug.  The  Carrie 
L.  Tyler,  (C.  C.  A.  1901)   106  Fed.  Rep.  422. 


PIPE  LINES. 


Right  of  Way  Over  Public  Lands,  see  PUBLIC  LANDS. 
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B.  8.  4293.  Public  Vessels  to  Suppress  Piracy^  752. 

4294.  Seizure  of  Piratical  Vessels,  752. 

4295.  Merchant-vessels  May  Resist  Pirates,  753. 

4296.  Cqndemnation  of  Piratical  Vessels,  753. 

4297.  Seizure  of  Vessels  Fitted  Out  for  Piracy,  754. 

4298.  What  Vessels  May  Be  Authorized  to  Seize  Pirates,  754. 

4299.  Duties  of  Officers  of  Customs  and  Marshals,  755. 

5368.  Piracy  under  the  Law  of  Nations,  755. 

5369.  Seaman  Laying  Violent  Hands  on  His  Commander,  755. 

5370.  Robbery  upon  the  High  Seas,  75  c. 

5371.  Robbery  on  Shore  by  Crew  of  Piratical  Vessel,  756. 

5372.  Murder,  etc,  upon  the  High  Seas,  756. 

5373.  Piracy  under  Color  of  a  Commission  from  a  Foreign  Power ^  757. 

5374.  Piracy  by  Subjects  or  Citizens  of  a  Foreign  State,  758. 

5375.  Piracy  in  Confining  or  Detaining  Negroes  on  Board  Vessels,  758. 

5376.  Piracy  in  Landing,  Seizing,  etc,  Negroes  on  Any  Foreign  Shore,  758. 
5377-5382.  (^Relate  to  Slave  Trade.     See  Slave  Trade),  759. 

5383.  (Relates  to  Running  Away  with  or  Yielding  up  Vessel  or  Cargo.     See 

Shipping  and  Navigation),  759. 

5384.  Confederating,  etc,  with  Pirates,  759. 

OROSS-BEFEBENGES. 

Accessories,  see  CRIMES  AND  OFFENSES,  vol.  2,  p.  361. 

Extradition,  see  EXTRADITION,  vol.  3,  p.  68. 

^Jurisdiction  of  District  Courts,  see  yUDICIARY,  vol.  4,  p.  218. 

Effect  of  Neutrality  Laws,  see  NEUTRALITY,  ante,  p.  355. 

Voluntarily  Yielding  up  Vessel  to  Pirate,  see  SHIPPING  AND  NA  VI G A  TION. 

Slave  Trade,  see  that  title. 


S6C.  4293.  [Public  vessels  to  suppress  piracy.^  The  President  is  author- 
ized to  employ  so  many  of  the  public  armed  vessels  as  in  his  judgment  the  ser- 
vice may  require,  with  suitable  instructions  to  the  commanders  thereof,  in 
protecting  the  merchant-vessels  of  the  United  States  and  their  crews  from 
piratical  aggressions  and  depredations.      [R.  8.] 

Act  of  March  3,  1819,  ch.  77,  3  Stat.  L.  merce   and    Navigation")     of    the    Revised 

610;  Act  of  Jan.  30,  1823,  ch.  7,  3  Stat.  L.  Statutes. 

721.  Sees:  6368-5384  are  a  part  of  chapter  3 

Sees.     4293-4299     constitute     chapter     8  ( "  Crimes  Arising  within  the  Maritime  and 

("^Regulations      for     the      Suppression     of  Territorial      Jurisdiction     of     the      Unitwl 

Piracy")    of  title  48   ("Regulation  of  Com-  States")    of   title    70    ("Crimes")    of   thf 

Revised  Statutes. 

Sec.  4294.  [Seizure  of  piraiical  vesseh.]  The  President  is  authorized  to 
instruct  the  commanders  of  the  public  armed  vessels  of  the  United  States  to 
subdue,  seize,  take,  and  send  into  any  port  of  the  United  States,  any  armed 
vessel  or  boat,  or  any  vessel  or  boat  the,  crew  whereof  shall  be  armed,  and  which 
shall  have  attempted  or  committed  any  piratical  aggression,  search,  restraint, 
depredation,  or  seizure,  upon  any  vessel  of  the  United  States,  or  of  the  citizens 
thereof,  or  upon  any  other  vessel ;  and  also  to  retake  any  vessel  of  the  United 
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States,  or  its  citizens,  which  may  have  been  unlawfully  captured  upon  the  high 
seas.     [i2.  8.^ 


Act  of  March  3,  1819,  ch.  77,  3  Stat.  L. 
512;  Act  of  Jan.  30,  1823,  ch.  7,  3  Stat.  L. 
721. 

''Armed  vesseL**  —  A  brig  armed  with  a 
cannon  and  ammunition,  and  with  pistols 
and  dagffers  on  board,  is  an  *^  armed  vessel " 
within  ^e  intent  and  meaning  of  the  stat- 
ute. No  distinction  is  taken  or  even  sug- 
gested in  the  act,  as  to  the  objects,  or  pur- 
poses, or  character  of  the  armament,  whether 
it  be  for  offense  or  defense,  legitimate  or 
illegitimate.  Harmony  v,  U.  S.,  (1844)  2 
How.   (U.  S.)   ^31. 

AU  vessels  guilty  of  piratical  aggressions. 


—  The  authority  given  by  this  statute  is  not 
merely  over  vessels  of  the  United  States,  or 
over  citizens  of  the  United  States,  but  it  is 
extended  over  all  vessels  guilty  of  piratical 
aggressions  upon  vessels  of  the  United 
States,  or  the  citizens  thereof,  or  upon  any 
other  vessel.  It  cannot  be  presumed  that 
Congress  meant  to  direct  the  capture  of  a 
foreign  vessel  and  crew,  tor  an  aggression  on 
the  high  seas  upon  another  foreign  vessel;  un- 
less the  aggression  was  piratical  under  the 
laws  of  nations  —  an  offense  of  which  any 
nation  may  take  cognizance.  The  Schooner 
Chapman,   (1864)   4  Sawy.   (U.  S.)   601. 


Sec.  4295.  [Merchaavt-v^ssels  may  resist  pirates.^  The  commander  and 
crew  of  any  merchant-vessel  of  the  United  States,  owned  wholly,  or  in  part,  by 
a  citizen  thereof,  may  oppose  and  defend  against  any  aggression,  search,  re- 
straint, depredation,  or  seizure,  which  shall  be  attempted  upon  such  vessel, 
or  upon  any  other  vessel  so  owned,  by  the  commander  or  crew  of  any  armed 
vessel  whatsoever,  not  being  a  public  armed  vessel  of  some  nation  in  amity  with 
the  United  States,  and  may  subdue  and  capture  the  same ;  and  may  also  retake 
any  vessel  so  owned  which  may  have  been  captured  by  the  commander  or  crew 
of  any  such  armed  vessel,  and  send  the  same  into  any  port  of  the  United 
States.     [R.  /Sf.] 


Act  of  March  3,  1819,  ch.  77,  3  Stat.  L. 
513;  Act  of  Jan.  30,  1823,  ch.  7,  3  SUt.  L. 
721. 

This  statute  expressly  excepts  seizures  by 
public  armed  vessels  of  nations  in  amity 
with  the  United  States,  thus  indicating  that 


the  seizures  referred  to  are  piratical  seizures 
jure  gentium  and  not  seizures  by  commis- 
sioned national  vessels,  however  irregular 
or  unlawful  the  latter  may  be.  The 
Schooner  Chapman,  (1864)  4  Sawy.  (U.  S.) 
601. 


Sec.  4296.  [Condemvation  of  piratical  vess€ls.'\  Whenever  any  vessel, 
which  shall  have  been  built,  purchased,  fitted  out  in  whole  or  in  part,  or  held 
for  the  purpose  of  being  employed  in  the  commission  of  any  piratical  aggres- 
sion, search,  restraint,  depredation,  or  seizure,  or  in  the  commission  of  any 
other  act  of  piracy  as  defined  by  the  law  of  nations,  or  from  which  any  piratical 
aggression,  search,  restraint,  depredation,  or  seizure  shall  have  been  first 
attempted  or  made,  is  captured  and  brought  into  or  captured  in  any  port  of 
the  United  States,  the  same  shall  be  adjudged  and  condemned  to  their  use, 
and  that  of  the  captors  after  due  process  and  trial  in  any  court,  having  admir- 
alty jurisdiction,  and  which  shall  be  holden  for  the  district  into  which  such 
captured  vessel  shall  be  brought;  and  the  same  court  shall  thereupon  order  a 
sale  and  distribution  thereof  accordingly,  and  at  its  discretion.     [R.  S,] 


Act  of  March  3,  1819,  ch.  77,  3  Stat.  L. 
613;  Act  of  Jan.  30,  1823,  ch.  7,  3  Stat.  L. 
721;  Act  of  Aug.  6,  1861,  ch.  48,  12  Stat. 
L.  314. 

The  off?n8e8  referred  to  are  such  only  as 
would  be  deemed  piratical  under  the  laws  of 
nations.  The  Schooner  Chapman,  (1864)  4 
Sawy.  (U.  S.)  501. 

**Th3  fitting  out,  etc.,  referred  to  is  a  fit- 
ting out  within  the  United  States,  or  of  an 
American  vessel;  for  it  ia  not  perceived  by 
what  authority  the  United  States  can  direct 
the  capture,  on  the  high  seas,  of  a  foreign 
vessel,  which  has  been  fitted  out  and  held  in 
a  foreign  port,  for  piratical  purposes,  unless 
Bhe   is,   at  the    time   oi   her   capture,   on   a 

5  F.  S.  A.  -  48 


piratical  cruise,  and  is  a  pirate  under  the 
laws  of  nations."  The  fitting  out  of  a 
schooner  as  a  privateer  in  a  loyal  state,  to 
cruise  under  the  flag  of  the  Confederatr 
states,  against  the  commerce  of  the  United 
States,  was  held  not  to  be  a  fitting  out  for  the 
purpose  of  being  employed  in  the  commission 
of  any  piratical  aggression,  and  the  officers 
and  crew  of  a  government  vessel  were  not 
entitled  under  this  statute  to  a  share  of  the 
proceeds.  The  Schooner  Chapman,  (1864) 
4  Sawy.  (U.  S.)  501. 

Proceedings  as  in  prizes  captured  in  war. 
—  In  (1834)  2  Op.  Atty.-Gen.  666,  the 
attorney-general  said  that  this  statute  does 
not  expressly  refer  to  the  general  statutoiy 
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prize  regulations,  but  in  all  cases  arising 
under  it,  the  respective  rights  of  the  United 
States  and  the  captors  are  to  be  settled,  and 
the  course  of  proceedings  to  be  regulated,  by 
the  statutes  applicable  to  prizes  captured  in 
war. 


The  ezpsnses  of  pilotage,  maintenance  of 
her  crew,  etc.,  between  the  capture  of  the 
vessel  and  delivery  to  the  marshal,  ought 
to  be  paid  out  of  the  public  treasury,  and 
not  charged  on  the  proceeds  of  the  captured 
vessel.      (1834)    2   Op.   Atty.-Gen.   648. 


Sec.  4297.  [Seizure  of  vessels  fitted  out  for  piracy. '\  Any  vessel  built, 
purchased,  fitted  out  in  whole  or  in  part,  or  held  for  the  purpose  of  being 
employed  in  the  commission  of  any  piratical  aggression,  search,  restraint^ 
depredation,  or  seizure,  or  in  the  commission  of  any  other  act  of  piracy,  as 
defined  by  the  law  of  nations,  shall  be  liable  to  be  captured  and  brought  into 
any  port  of  the  United  States  if  found  upon  the  high  seas,  or  to  be  seized  if 
found  in  any  port  or  place  within  the  United  States,  whether  the  same  shall 
have  actually  sailed  upon  any  piratical  expedition  or  not,  and  whether  any 
act  of  piracy  shall  have  been  committed  or  attempted  upon  or  from  such  vessel 
or  not ;  and  any  such  vessel  may  be  adjudged  and  condemned,  if  captured  by  a 
vessel  authorized  as  hereinafter  mentioned,  to  the  use  of  the  United  States 
and  to  that  of  the  captors,  and  if  seized  by  a  collector,  surveyor,  or  marshal, 
then  to  the  use  of  the  United  States.     [i2.  5.] 


Act  of  Aug.  5,  1861,  ch.  48,  12  Stat  L. 
314. 

"PiraticaL"  —  To  make  an  act  piratical, 
it  is  not  necessary  that  it  be  done  ipnimua 
furandi,  or  lucri  causa.  "  Where  the  act 
uses  the  word  'piratical,'  it  does  so  in  a 
general  sense;  importing  that  the  agres- 
sion is  unauthorized  by  the  law  of  nations, 
hostile  in  its  character,  wanton  and  criminal 
in  its  commission,  and  utterly  without  any 
sanction  from  any  public  authority  or  sov- 
ereign power.  In  short,  it  means  that  the 
act  belongs  to  the  class  of  offenses  which 
pirates  are  in  the.  habit  of  perpetrating, 
1  whether  they  do  it  for  the  purposes  of 
plunder,  or  for  purposes  of  hatred,  revenge, 
or  wanton  abuse  of  power.  •  •  ♦  It  pun- 
ishes any  piratical  aggression  or  piratical 
search,  or  piratical  restraint,  or  piratical 
seizure,  as  well  as  a  piratical  depredation." 
Harmony  t?.  U.  S.,  (1844)  2  How.  (U.  S.) 
232. 

In  The  Marianna  Flora,  (1826)  11  Wheat. 
(U.  S.)  39,  it  was  held  that  a  ship  home- 
ward bound  with  a  valuable  cargo  and  armed 
did  not  engage  in  a  piratical  act  in  making 
a  meditated  hostile  attack,  when  it  was  done 
upon  a  mistake  of  the  facts,  under  the  notion 
of  just  self-defense  against  what  the  master 
very  imprudently  deemed  a  piratical  cruiser. 

To  make  the  fire  of  one  vessel  into  another 
a  piratical  aggression  within  this  statute, 
it  must  be  a  first  aggression,  unptt>voked  by 


any  previous  act  of  hostility  or  menace  from 
the  other  side.     (1860)  9  Op.  Atty.-Gen.  455. 

Juriadiction  of  the  courts.  —  A  statute  au- 
thorizes a  capture  and  condemnation  by  the 
United  States  courts  of  foreign  vessels  en- 
gaged in  a  piratical  aggression.  Whatever 
may  be  the  responsibility  incurred  by  the 
nation  to  foreign  powers,  in  executing  the 
statute,  there  can  be  no  doubt  that  courts  of 
justice  are  bound  to  obey  and  administer  it. 
The  Marianna  Flora,  (1826)  11  Wheat  (U. 
S.)    39. 

The  innocence  of  the  owners  cannot  with- 
draw the  ship  from  the  penalty  of  confisca- 
tion under  the  statute.  The  acts  of  the 
master  and  crew  bind  the  interest  of  the 
owner  of  the  ship,  whether  he  is  innocent  or 
guilty.  The  statute  has  done  nothing  more 
on  this  point  than  to  affirm  and  enforce  the 
general  principles  of  the  maritime  law  and 
of  the  law  of  natfons.  Harmony  v.  U.  S., 
(1844)   2  How.   (U.  S.)   235. 

The  cargo  of  the  offending  vessel  is  not 
involved  in  the  forfeiture  of  the  vessel.  Har- 
mony V,  U.  S.,   (1844)   2  How.    (U.  S.)  234. 

Necessity  of  judgment  in  personam  before 
libel  in  rem.  — In  The  Palmyra,  (1827)  12 
Wheat.  (U.  S.)*  15,  it  was  held  that  a  judg- 
ment of  conviction  upon  a  prosecution  in 
personam  is  not  necessary  to  maintain  a 
libel  in  rem.  A  proceeding  in  rem  stands 
independent  of  and  wholly  unaffected  by 
any  criminal  proceeding  in  personam. 


Sec.  4298.  [What  vessels  may  be  authorized  to  seize  pirates.]  The  Presi- 
dent is  authorized  to  instruct  the  commanders  of  the  public  armed  vessels  of 
the  United  States,  and  to  authorize  the  commanders  of  any  other  armed  vessels 
sailing  under  the  authority  of  any  letters  of  marque  and  reprisal  granted  by 
Congress,  or  the  commanders  of  any  other  suitable  vessels,  to  subdue,  seize,  take, 
and,  if  on  the  high  seas,  to  send  into  any  port  of  the  United  States,  any  vessel 
or  boat  built,  purchased,  fitted  out,  or  held  as  mentioned  in  the  preceding 
section.     \_R.  S.} 
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Act  of  Aug.  5,  1861,  ch.  48,  12  Stat  L. 
316. 

Constitutionality.  —  This  statute  is  a  con- 
stitutional exercise  of  the  authority  dele- 
gated to  Congress  upon  the  subject  of  pira- 
cies. It  was  not  necessary  to  define,  in 
terms,  the  offense  of  piracy,  but  it. may  be 
left,  **  as  defined  by  the  law  of  nations,"  to 
be  ascertained  by  judicial  interpretation.  U. 
S.  f.  Smith,   (1820)    6  Wheat.    (U.  S.)    158. 

Piracy  defined.  — Hf  S.  v.  Klintock,  (1820) 
6  Wheat.  (U.  S.)  144;  U.  S.  t?.  Smith,  (1820) 


6  Wheat.  (U.  S.)  168;  U.  S.  v.  Chapels, 
(U.  S.  Cir.  Ct.  1819)  2  Wheel.  Crim.  (N.  Y.) 
205,  25  Fed.  Cas.  No.  14,782;  Davison  v. 
Seal-Skins,  (1835)  2  Paine  (U.  S.)  324; 
The  Schooner  Chapman,  (1864)  4  Sawy.  (U. 
S.)  501;  Charge  to  Grand  Jury,  (1861)  2 
Sprague  (U.  S.)  285;  U.  S.  v.  Smith,  (1861) 
27  Fed.  Cas.  No.  16,318;  U.  S.  v.  Baker, 
(1861)  5  Blatchf.  (U.  S.)  6;  The  Ambrose 
Light,  (1886)  26  Fed.  Rep.  408;  The  City 
of  Mexico,  (1886)  28  Fed.  Rep.  148. 


Sec.  4299.  [^Didies  of  officer^  of  customs  and  marshals.]  The  collectors  of 
the  several  ports  of  entry,  the  surveyors  of  the  several  ports  of  delivery,  and 
the  marshals  of  the  several  judicial  districts  within  the  United  States,  shall 
seize  any  vessel  or  boat  built,  purchased,  fitted  out,  or  held  as  mentioned  in 
section  forty-two  hundred  and  ninety-seven,  which  may  be  found  within  their 
respective  ports  or  districts,  and  to  [sic]  cause  the  same  to  be  proceeded  against 
and  disposed  of  as  provided  by  that  section.     \_R.  S.]  • 

Act  of  Aug.  6,  1861,  ch.  48,  12  Stat.  L.  316. 

Sec.  5368.  [Piracy  under  the  law  of  nations.]  Every  person  who,  on 
the  high  seas,  commits  the  crime  of  piracy  as  defined  by  the  law  of  nations, 
and  is  afterward  brought  into  or  found  in  the  United  States,  shall  suffer  death. 
[R.  8.] 

Act  of  March  3,  1819,  ch.  77,  3  Stat.  L.  Life  imprisonment  substituted  as  punish- 

513;  Act  of  May  16,  1820,  ch.  113,  3  Stat.  L.  ment,  see  Cbimeb  and  Offenses,  vol.  2,  p. 

600;  Act  of  Jan.  30,  1823,  ch.  7,  3  Stat.  L.  357. 
721. 

Sec.  5369.  \_8eaman  laying  violent  hamds  on  his  commander.]  Every  sea- 
man who  lays  violent  hands  upon  his  commander,  thereby  to  hinder  and  prevent 
his  fighting  in  defense  of  his  vessel  or  the  goods  intrusted  to  him,  is  a  pirate, 
and  shall  suffer  death.     [iJ.  8.] 

Act  of  April  30,  1790,  ch.  9,  1  Stat.  L.  113. 

Lent.  —  See  note  to  R.  S.  sec.  5368,  supra. 


Sec.  5370.  [Robbery  upon  the  high  seas.]  Every  person  who,  upon  the 
high  seas,  or  in  any  open  roadstead,  or  in  any  haven,  basin,  or  bay,  or  in  any 
river  where  the  sea  ebbs  and  flows,  commits  the  crime  of  robbery,  in  or  upon 
any  vessel,  or  upon  any  ship's  company  of  any  vessel,  or  the  lading  thereof,  is 
a  pirate,  and  shall  suffer  death.     [R.  S.] 


Act  of  May  15,  1820,  ch.  113,  3  Stat.  L. 
600. 

Punishment.  —  See  note  to  R.  S.  sec.  6368, 
aupra.  n 

The  power  to  resnlate  commerce  is  suffi- 
cient authority  for  the  enactment  of  this 
statute.  "Whether  any,  or  all,  of  the  acts 
which  by  these  statutes  are  denominated 
piracy,  or  piratical,  be  deemed  such  by  the 
law  of  nations,  is  clearly  immaterial,  so  far 
as  the  protection  of  our  own  commerce  is 
concerned;  and  Congress,  having  unquestion- 
ably the  power  to  make  such  acts  criminal 
when  committed  against  our  own  commerce, 
and  to  punish  them  with  any  degree  of  se- 
verity, mav  adopt  any  nomenclature  they 
see  fit."  Charge  to  Grand  Jury,  (18G1)  2 
Sprague  <U.  S.)   285. 

**  Robbery."  —  The   common    law    must   be 


looked  to  for  a  definition  of  the  term  "  rob- 
bery." It  consists  in  the  felonious  taking 
of  the  goods  or  property  of  another  of  any 
value  from  his  person,  or  in  his  presence, 
against  his  will,  by  violence,  or  putting  him 
in  fear.  U.  S.  i?.  Baker,  (1861)  6  Blatchf. 
(U.    S.)    6. 

Robbery  on  the  high  seas  is  understood 
to  be  piracy  by  our  law.  A  pirate  is  one 
who  acts  solely  on  his  o'wn  authority,  with- 
out any  commission  or  authority  from  a 
sovereign  state,  seizing  by  force,  and  ap- 
propriating to  himself,  without  discrimina- 
tion.' every  vessel  he  meets  with.  Davison  v. 
Seal-Skins,    (1836)    2  Paine    (U.  S.)    324. 

The  general  descriptive  terms  of  the  of- 
f  ense  used  in  this  statute  must  be  understood 
with  the  limitation  that  if  the  offenses 
charged  were  committed  on  board  of  a  vessel 
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belonging  exclusively  to  subjects  of  a  foreign 
state,  whose  authority  is  acknowledged,  they 
are  piracy  witain  the  meaning  of  the  statute, 
and  a  United  States  court  has  no  jurisdic- 
tion, and  jurisdiction  is  not  given  by  bring- 
ing the  stolen  property  within  the  terri- 
torial limits  of  the  United  States.  U.  S.  v. 
Kessler,   (1829)   Baldw.   (U.  S.)    16. 

This  statuts  applies  to  all  robberies  com- 
mitted on  board  of  or  upon  American  ships 
on  the  high  seas.  U.  S.  v,  Gibert,  (1834)  2 
Sumn.   (U.  S.)    19. 

This  statute  applies  to  all  persons  whether 
citizens  or  foreigners.  U.  S.  v.  Baker,  (1861) 
5  Blatchf.    (U.  S.)   6. 

Persons  ignorant  of  the  piratical  design 
of  the  vessel,  though  on  board,  are  not  to  be 
deemed  guilty.  It  is  not  sufficient  to  affect 
such  parties  with  guilt  that  they  should  have 
known  that  the  voyage  waa  intended  to  be  an 
illegal  voyage,  but  the  evidence  must  go  fur- 
ther, and  show  that  the  voyage  was  to  be 
piratical  as  .well  as  illegal.  U.  S.  v.  Gibert, 
(1834)   2  Sumn.    (U.  S.)    19. 

Felonious  intent.  —  If  the  defendant  took 
and  carried  away  the  property,  consisting  of 
weapons,  with  the  intent  to  appropriate 
them,  or  any  portion  of  them,  to  his  own  use, 
or   permanently   deprive   the   owner   of   the 


same,  then  he  is  guilty;  but  if  he  took  them 
only  for  the  purpose  of  preventing  their  be- 
ing used  on  himself  or  his  associates,  then 
he  is  not  guilty.  U.  S.  t*.  Durkee,  (1856) 
McAll.    (U.  S.)    196. 

Under  commission  by  an  enemy.  —  In  a 
state  of  war  existing  between  two  nations, 
either  may  commission  private  armed  ves- 
sels to  cariy  on  war  against  the  enemy  on 
the  high  seas,  and  the  commission  will  af- 
ford protection,  even  in  the  judicial  tribunals 
of  the  enemy,  against  a  charge  of  the  crime 
of  robbeiy,  or  piracy.  Such  a  commission 
would  be  a  good  defense  against  an  indict- 
ment under  this  section.  U.  S.  v.  Baker. 
(1861)  5  Blatchf.  (U.  S.)  6.  But  section 
5373,  infra,  changes  the  rule  as  it  respects 
citizens  of  the  United  States. 

Ssction  5338,  R.  S.,  limits  this  section  so 
that  the  federal  courts  cannot  take  jurisdic- 
tion of  a  charge  of  taking  with  violence  cer- 
tain property  from  a  paBsenger  on  one  of 
the  ferry  boats  plying  between  Washington 
and  Alexandria,  on  the  Potomac  river,  on 
tide  water.  Ex  p.  Ballinger,  (1882)  88  Fed. 
Rep.  781. 

See  U.  S.  17.  Smith,  (1861)  27  Fed.  Gto. 
No.  16,318. 


Sec.  5371.  [Robbery  on  shore  by  crew  of  piratical  vessel.'l  Every  person 
engaged  in  any  piratical  cruise  or  enterprise,  or  being  of  the  crew  of  any 
piratical  vessel,  who  lands  from  such  vessel  and  on  shore  commits  robbery,  is 
a  pirate,  and  shall  suffer  death.     [JS.  S.] 

Act  of  May  15,  1820,  ch.  113,  3  Stat.  L.  600. 
Punishment.  —  See  note  to  R.  S.  sec.  5368,  supra. 

Sec.  5372.  [Murder,  etc.,  upon  the  high  seas.]  Every  person  who  commits 
upon  the  high  seas,  or  in  any  river,  harbor,  basin,  or  bay,  out  of  the  jurisdiction 
of  any  particular  State,  murder  or  robbery,  or  any  other  offense  which,  if  com- 
mitted within  the  body  of  a  county,  would  be  punishable  with  death  by  the 
laws  of  the  United  States,  is  a  pirate,  aiid  shall  suffer  death.     [R.  8.] 


Act  of  April  30,  1790,  ch.  9,  1  Stat  L.  113. 

Punishment.  —  See  note  to  R.  S.  sec.  5368, 
supra. 

The  words  ''high  seas"  mean  any  waters 
on  the  scacoast,  which  are  without  the  boun- 
daries of  low  water  mark,  although  such 
waters  may  be  in  a  roadstead^  or  bay  within 
the  jurisdictional  limits  of  a  foreign  govern- 
ment. U.  S.  V.  Ross,  (1813)  1  Gall.  (U.  S.) 
624.  See  U.  S.  t?.  Gourlay,  (U.  S.  Cir.  Ct. 
1823)  2  Wheel.  Crim.  (N.  Y.)  102,  25  Fed. 
Cas.  No.  15,241. 

It  is  competent  for  a  jury  to  find  that  a 
vessel  within  a  marine  league  of  the  shore, 
at  anchor  in  an  open  roadstead,  where  ves- 
sels only  ride  under  the  shelter  of  the  land, 
at  a  season  when  the  course  of  the  winds  is 
invariable,  is  upon  the  high  seas.  U.  S.  r. 
Griffen,    (1820)    5   Wheat.    (U.   S.)    204. 

The  words  "  out  of  the  jurisdiction  of  any 
particular  stats"  mean  out  of  the  jurisdic- 
tion of  anv  particular  state  of  the  Union. 
U.  S.  V.  Griffen,  (1820)  5  Wheat.  (U.  S.) 
204. 

The  words  "  out  of  the  jurisdiction  of  any 
particular  state  "  refer  to  such  places  with- 
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out  any  of  the  United  States  and  not  with- 
out foreign  states.  U.  S.  v.  Ross,  (1813) 
1  Gall.   (U.  S.)   624. 

It  is  not  the  offense  committed,  but  the 
bay  in  which  it  is  committed,  which  must  be 
out  of  the  jurisdiction  of  the  state.  U.  S.  c. 
Bevans,    (1818)    3  Wheat.    (U.  S.)    387. 

Citizenship  and  national  character  of  ves- 
seL  —  The  crime  of  robbery  committed  by 
a  person  on  the  high  seas,  on  board  of  a  ship 
belonging  exclusively  to  subjects  of  a  foreign 
state,  is  not  piracy  under  this  statute.  U.  S. 
V.  Palmer,  (1818)  3  Wheat.  (U.  S.)  610. 
See  also  U.  S.  v.  Gibert,  (1834)  2  Sumn. 
(U.  S.)  19;  (1839)  3  Op.  Atty.-Gen.  489; 
U.  S.  V.  Owners  of  Unicom,  (1796),  3  Am. 
L.  J.   188,  27  Fed.  Cas.  No.   15,979a. 

In  U.  S.  r.  Bowers,  (1820)  5  Wheat.  (U. 
S.)  192,  the  court  said  that  Palmer's  case 
does  not  apply  to  the  case  of  a  crew,  whose 
conduct  is  such  as  to  set  at  naught  the  ides 
of  acting  under  allegiance  to  any  acknowl- 
edged power.  "  From  which  it  follows,  that 
when  embarked  on  a  piratical  cruise,  evert 
individual  becomes  equally  punishable  ander 
the  law  of   1790,   whatever  may   he  his  ua- 
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tional  character,  or  whatever  may  have  been 
that  of  the  vesael  in  which  he  sailed,  or  of 
the  vessel  attacked."  See  also  U.  S.  v,  Klin- 
tock,  (1820)  6  Wheat.  (U.  S.)  144;  U.  S. 
V.  Holmes,   (1820)   5  Wheat.   (U.  S.)   412. 

If  the  offenses  charged  were  committed  on 
board  of  a  vessel  belonging  exclusively  to 
subjects  of  a  foreign  state,  sailing  under  a 
flag  of  a  foreign  state,  whose  authority  is 
acknowledged,  utey  are  not  piracy  within  the 
true  intent  and  meaning  of  the  statute,  and 
the  United  States  courts  have  not  jurisdic- 
tion. U.  S.  t7.  Kessler,  (1829)  Baldw.  (U. 
S.)    16. 

The  death  as  well  as  the  mortal  stroke 

must  happen  on  the  hiffh  seas  to  constitute 

the  offense  a  murder  uiere  under  this  sec- 

'  tion.    U.  S.  r.  M'Gill,  (1806)   4  Dall.   (Pa.) 

426. 

Where  the  discovery  of  the  body  after  the 
crime  is  impossible,  the  fact  of  death  may  be 
proved  by  other  means.  U.  S.  v.  Williams, 
(1868)    1  Cliff.    (U.  S.)   6. 

Murder  on  board  a  ship  of  war.  —  See  U. 
S.  V.  Mackenzie,  1  N.  Y.  Leg.  Obs.  371,  30 
Fed.  Cas.  No.  18,313. 

The  term  robbery,  as  used  in  the  statute, 
must  be  understood  in  the  sense  in  which  it 
is  recognized  and  defined  at  common  law. 
U.  S.  V.  Palmer,  (1818)  3  Wheat.  (U.  S.) 
GIO. 

Said  of  vessel  and  cargo.  —  It  is  not  statu- 
tory piracy  for  the  captain  of  a  vessel,  to 
whom  the  vessel  and  cargo  had  been  con- 
signed with  instruction^  to  proceed  to  the 
Pacific,  and  there  sell  vessel  and  cargo,  and 
remit  the  proceeds  to  the  owners,  to  fail  to 
remit  such  proceeds  after  having  made  sale 
according  to  instructions.  (1826)  2  Op. 
Atty.-(3€n.   19. 

The  words  "other  offense"  are  not  em- 
ployed for  the  purpose  of  limiting  piratical 
murder  and  robbeiy  to  that  description  of 
these  offenses  which  is  punishable  with  death, 
if  committed  on  land,  but  for  the  purpose  of 
adding  other  offenses,  should  there  be  any, 
which  were  not  particularly  recited,  and 
which  were  rendered  capital  by  the  laws  of 
the  United  States,  if  committed  within  the 


body  of  a  county.     U.  S.  v.  Palmer,   (1818) 
3  Wheat.   (U.  S.)   610. 

Indictments.  —  An  indictment  which  avers 
that  the  offense  was  committed  on  board  of 
an  American  vessel,  on  the  high  seas,  within 
the  jurisdiction  of  the  court  and  within  the 
admiralty  and  maritime  jurisdiction  of  the 
United  States,  and  not  within  the  jurisdic- 
tion of  any  particular  state  of  the  Union, 
sufficiently  alleges  the  locality  of  the  of- 
fense. St.  Clair  v.  U.  S.  (1894)  164  U.  S. 
144. 

An  indictment  alleged  that  the  defendants 
did  "then  and  there  piratically,  willfully, 
feloniously,  and  with  malice  aforethought 
strike  and  beat  the  said  Maurice  Fitzgerald, 
then  and  there  giving  to  the  said  Maurice 
Fitzgerald  several  grievous,  dangerous,  and 
mortal  wounds,  and  did  then  and  there,  to 
wit,  at  the  time  and  place  last  above  men- 
tioned, him  the  said  Maurice  Fitzgerald  cast 
and  throw  from  and  out  of  the  said  vessel 
into  the  sea.  and  plunge,  sink,  and  drown 
him,  the  said  Maurice  Fitzgerald,  in  the 
sea  aforesaid."  The  words  "  piratically,  will- 
fully, feloniously,  and  with  malice  afore- 
thought" refer  not  only  to  the  striking  and 
beating  of  the  deceased,  whereby  mortal 
wounds  were  inflicted  upon  him,  but  to  the 
casting  and  throwing  of  him  into  the  sea, 
whereby  he  was  drowned.  St.  Clair  v.  U.  S., 
(1894)    154  U.  S.  146. 

An  objection  to  an  indictment  against 
three  defendants,  that  it  does  not  show  which 
one  or  more  of  the  defendants  committed 
the  alleged  assault,  is  without  merit,  where 
it  charged  that  the  defendant,  acting  jointly, 
killed  and  murdered  the  deceased.  The  of- 
fense is  one  which  in  its  nature  might  be 
committed  by  one  or  more  of  the  defendants. 
St.  Clair  v.  U.  S.,   (1894)    164  U.  S.  145. 

An  indictment  is  sufficient  which  alleges 
that  the  murder  was  committed  on  board  a 
certain  vessel,  "  owned  by  a  certain  person 
or  persons  to  the  said  jurors  unknown,  be- 
ing a  citizen  or  citizens  of  the  United  States 
of  America,"  without  fuller  allegations  as 
to  the  national  character  of  the  vessel.  U.  S. 
V,  Demarchi,   (1862)   5  Blatchf.   (U.  S.f  84. 


S6C.  5373.  [Piracy  under  color  of  a  commission  from  a  foreign  power,] 
Every  citizen  who  commits  any  murder  or  robbery,  or  any  act  of  hostility  against 
the  United  States,  or  against  any  citizen  thereof,  on  the  high  seas,  under  color 
of  any  commission  from  any  foreign  prince,  or  state,  or  on  pretense  of  authority 
from  any  person,  is,  notwithstanding  the  pretense  of  such  authority,  a  pirate, 
and  shall  suffer  death.     [R.  S.] 


Act  of  April  30,  1790,  ch.  9,  1  Stat.  L.  114. 

Punishment. -» See  note  to  R.  S.  sec.  5368, 
8upra. 

This  section  is  applicable  only  to  citizens, 
and  not  to  foreigners.  U.  S.  v.  Baker,  ( 1861 ) 
6  Blatchf.  (U.  S.)  6.  See  also  (1836)  3 
Op.  Atty.-Gen.  120;  (1818)  1  Op.  Atty.-Gen. 
249. 

Whether  a  person  acting  in  good  faith 
under  a  conunission  issued  by  one  acting  as 
brigadier  of  a  republic  of  whose  existence 
the  court  knows  nothing,  may  or  may  not  be 
.guil^  of  piracy,  it  was  held  that  the  trans- 


action disclosed  demonstrated  that  the  vessel 
taken  was  not  captured  jure  belli,  but  seized 
animo  furandi.  U.  S.  v.  Klintock,  (1820) 
5  Wheat.   (U.  S.)    144. 

A  blank  commission,  filled  up  by  the  per- 
son to  whom  it  was  issued,  was  held  a  good 
defense  to  an  indictment  for  piracy  under 
this  statute.  U.  S.  v.  Bass,  (1819)  Brun. 
Col.  Cas.  (U.  S.)  418,  24  Fed.  Cas.  No. 
14,537. 

See  Charge  to  Grand  Jury,  (1861)  2 
Sprague,  (U.  S.)  279. 
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S6C.  5374.  \^Pir(icy  by  subjects  or  citizens  of  a  foreign  state.}  Every  sub- 
ject or  citizen  of  any  foreign  state^  who  is  found  and  taken  on  the  sea  making 
war  upon  the  United  States,  or  cruising  against  the  vessels  and  property  thereof, 
or  of  the  citizens  of  the  same,  contrary  to  the  provisions  of  any  treaty  existing 
between  the  United  States  and  the  state  of  which  [the]  offender  is  a  citizen  or 
subject^  when  by  such  treaty  such  acts  are  declared  to' be  piracy,  Is  guilty  of 
piracy,  and  shall  suffer  death.      [R.  8.] 


Act  of  March  3,  1847,  ch.  61,  9  Stat.  L. 
175. 

Punishment.  —  See  note  to  R.  S.  sec.  5368, 
supra. 

The  power  to  regulate  commerce  is  suffi- 
cient authority  for  the  enactment  of  this 
statute.  "  Whether  any,  or  all,  of  the  acta 
which  by  these  statutes  are  denominated 
piracy,  or  piratical,  be  deemed  such  by  une 
law  of  nations,  is  clearly  immaterial,  so  far 


as  the  protection  of  our  own  commerce  is 
concerned;  and  Congress,  having  unquestion- 
ably the  power  to  make  such  acts  criminal 
when  committed  against  our  own  commerce, 
and  to  pimish  them  with  any  degree  of  se- 
verity, may  adopt  any  nomenclature  they  see 
fit."  Charge  to  Grand  Jury,  (1861)  2 
Sprague  (U.  S.)  285.  See  Charge  to  Grand 
Jury,   (1861)    2  Sprague   (U.  S.)    279. 


Sec.  5375.  \_Piracy  in  confining  or  detaining  negroes  on  hoard  vessels.'\ 
Every  person  who,  being  of  the  crew  or  ship's  company  of  any  foreign  vessel 
engaged  in  the  slave-trade,  or  being  of  the  crew  or  ship's  company  of  any  vessel 
owned  wholly  or  in  part,  or  navigated  for  or  in  behalf  of  any  citizen,  forcibly 
confines  or  detains  on  board  such  vessel  any  negro  or  mulatto,  with  intent  to 
make  such  negro  or  mulatto  a  slave,  or,  on  board  such  vessel,  offers  or  attempts 
to  sell,  as  a  slave,  any  negro  or  mulatto,  or  on  the  high  seas,  or  anywhere  on 
tide-water,  transfers  or  delivers  to  any  other  vessel  any  negro  or  mulatto  with 
intent  to  make  such  negro  or  mulatto  a  slave,  or  lands  or  delivers  on  shore 
from  on  bcjard  such  vessel  any  negro  or  mulatto  with  intent  to  make  sale  of, 
or  having  previously  sold  such  negro  or  mulatto  as  a  slave,  is  a  pirate,  and  shall 
suffer  death.      [R.  S.] 


Act  of  May  15,  1820,  ch.  113,  3  Stet.  L. 
601. 

Punishment  —  See  note  to  R.  S.  sec.  5868, 
supra. 

Kidnapping  slaves.  —  See  Kidnapping,  vol. 
4,  p.  774.     See  also  Slave  Trade. 

It  must  be  proved  that  the  accused  was 
one  of  the  ship's  company  of  a  vessel  which 
was  at  the  time  owned  or  employed  by  a 
citizen  or  citizens  of  the  United  States,  and 
that  he  received  and  detained  on  board  one 
or  more  negroes  with  intent  to  make  slaves 
of  them,  or  aided  and  abetted  others  in  doing 
so;  or  that  the  defendant,  being  himself  a 
citizen  of  the  United  States,  did  one  or  the 
other  of  these  acts  on  board  a  vessel,  with- 
out regard  to  her  ownership,  upon  the  high 
seas.  U.  S.  v.  Darnaud,  (1855)  3  Wall.  Jr. 
(C.  C.)    143. 

Force  as  an  element  of  the  crime.  —  The 
landing  and  seizing  of  negroes,  and  forcibly 
bringing  and  carrying  them  on  board,  com- 
prehend the  use  of  force ;  decoying  them,  and 
receiving  them  on  board,  do  not.  U.  S.  r. 
Westervelt,    (1861)    5   Blatchf.    (U.   S.)    30. 

Intent  to  make  negro  a  slave.  —  There 
must  be  an  intent  to  make  a  negro  taken  on 
board  a  slave,  to  warrant  a  conviction  under 


this  statute.  To  convict  the  defendant,  it 
is  not  necessary  that  the  negro  should  have 
been  free,  and  that  the  defendant  attempted 
to  make  him  a  slave  for  the  first  time.  It  is 
enough,  if  he  meant  to  co-operate  as  a  party 
in  interest  and  power,  and  design,  to  per- 
petuate his  condition  as  a  slave,  and  re- 
ceived him  on  board  for  that  purpose.  U.  S. 
V.  Libby,  (1846)  1  Woodb.  &  M.  (U.  S.) 
221.  See  also  U.  S.  v,  Corrie.  (1860)  Brun. 
Col.  Cas.  (U.  S.)  686,  25  Fed.  Caa.  No. 
14,869. 

Citizenship  and  national  character  of  vea- 
seL  — In  U.  S.  v.  Smith,  (1855)  3  Blatchf. 
(U.  S.)  255,  it  was  held  that  when  the  gov- 
ernment had  begun  the  trial  by  giving  evi- 
dence tending  to  prove  the  purchase  of  the 
vessel  by  the  defendant  from  her  American 
owners,  and  the  defendant  only  introduced 
evidence  tending  to  show  that  he  was  not  a 
citizen  of  the  United  States,  it  was  error 
to  submit  to  the  jury  the  question  of  the 
national  character  of  the  vessel.  The  ques- 
tion at  issue  should  have  been  confined  to  the 
citizenship  of  the  prisoner.  U.  S.  v.  Smith, 
(1855)  3  Blatchf.  (U.  S.)  265.  See  also 
U.  S.  v.  Smidth,  (1866)  27  Fed.  Cas.  No. 
16,316a. 


S©C.  5376.  [^^iracy  in  landing,  seizing,  etc.,  negroes,  on  amy  foreign  shore.} 
Every  person  who,  being  of  the  crew  or  ship's  company  of  any  foreign  vessel 
engaged  in  the  slave-trade,  or  being  of  the  crew  or  ship's  company  of  any  vessel, 
owned  in  whole  or  part,  or  navigated  for,  or  in  behalf  of,  any  citizen,  lands 
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from  such  vessel,  and,  on  any  foreign  shore,  seizes  any  negro  or  mulatto  with 
intent  to  maJ^e  such  negro  or  mulatto  a  slave,  or  decoys,  or  forcibly  brings,  or 
carries,  or  receives  such  negro  or  mulatto  on  board  such  vessel,  with  like  intent, 
is  a  pirate,  and  shall  suffer  death.     [jB.  fi.] 


Act  of  May  15,  1820,  ch.  113,  3  Stat.  L.  600. 

Ptmishment.  —  See  note  to  R.  S.  sec.  5368, 
9upra. 

It  is  within  the  power  of  Congress  to 
denominate  and  punish  as  piracy  the  crime 
of  kidnapping  the  inhabitant  of  another 
countiy  by  a  citizen  of  the  United  States, 
or  by  the  employment  of  an  American  vessel. 
Charge  to  Grand  Jurv,  (1859)  3  Phila.  (Pa.) 
627. 

"  There  are  four  descriptions  of  the  offense, 
to  be  found  in  this  section:  (1)  Landing 
and  seizing  the  negroes;  (2)  forcibly  bring- 
ing and  carrying  them  on  board;  (3)  de- 
coying them;  (4)  receiving  them  on  board 
of  the  vessel."  U.  S.  v.  V^'estervelt,  (1861)  5 
Blatchf.    (U.  S.)    30. 

''Any  parson  of  tha  ship's  company,  on 
board  of  the  ship,  who  is  competent  to  commit 
a  crime,  is  capable  of  committing  the  offense 
under  the  statute,  by  voluntarily,  freely,  and 
willingly  receiving  the  negroes  upon  the  ship, 
with  the  intent  to  make  them  slaves,  or  by 
actually  participating  in  such  reception, 
with  the  like  intent,  which  makes  him  a 
principal  in  the  offense."  It  is  not  neces- 
sary that  the  offender  shall  have  an  interest 
in  the  negroes,  or  have  power  upon  the  ship 
to  receive  or  reject  them.  But  one  acting 
under  any  compulsion,  physical  or  moral,  is 
not  guilty  under  the  statute.  U.  S.  v.  West- 
ervelt,    (1861)    5  Blatchf.    (U.  S.)    30. 

No  one  on  board,  unless  he  is  of  the  crew 
or  ship's  company,  can  be  convicted  or  pun- 
ished under  this  statute,  although  the  owner 
of  the  negroes  or  mulattoes  with  which  the 
vessel  is  laden.  U.  S.  v,  Corrie,  (1860)  Brun. 
Col.  Cas.  (U.  S.)  686,  25  Fed.  Cas.  No. 
14,869. 

"It  is  the  intent  to  make  a  slave,  which 
constitutes  the  essence  of  the  offense;  for 
neither  the  seizing,  nor  forcibly  bringing,  or 
carrying,  or  receiving  a  negro  on  board,  is 
any  offense  without  such  superadded  intent." 
U.  S.  V,  Battiste,  (1835)  2  Sumn.  (U.  S.) 
240. 

The  intent  is  a  material  element  in  the 
offense  imder  this  statute,  and  the  intent 
which  the  act  prohibits  is  to  make  a  slave 


of  such  negro  or  mulatto.     U.  S.  t7.  Corrie, 

(1860)  Brun.  Col.  Cas.  (U.  S.)  686,  25  Fed. 
Cas.  No.  14,869. 

Antecedent  right  to  freedom.  —  It  is  not 
necessary  that  the  negro  should,  previously 
to  the  seizing  or  carrying  him  on  board,  have 
been  free.  The  statute  intended  to  punish, 
as  a  capital  offense,  the  decoying  or  forcibly 
bringing  or  carrying  or  receiving  on  board 
any  negro  or  mulatto,  with  intent  on  the 
part  of  the  party  decoying,  bringing,  carry- 
ing, or  receiving,  to  make  such  negro  or 
mulatto  a  slave  in  future,  without  any  ref- 
erence whatsoever  to  his  antecedent  state  or 
condition,  whether  a  slave  or  free.  U.  S.  v. 
Battiste,   (1835)    2  Sumn.    (U.  S.)   240. 

'*  Landing  or  delivering  on  shore,  with  in- 
tent to  sell  or  having  sold,  a  negro  or  mu- 
latto, not  held  to  service  by  the  laws  of 
either  of  the  states  or  territories  of  the 
United  States,  is  an  offense  under  the  laws 
of  the  United  States,  as  it  is  under  the  laws 
of  many  of  the  states;  but  it  is  not  the 
crime  of  piracy  under  the  Act  of  the  15th 
May,  1820.  The  landing  or  delivering  on 
shore,  which  is  made  piracy  under  the  Act  of 
1820,  must  be  of  a  negro  or  mulatto,  not  held 
to  service  by  the  laws  of  either  of  the  states 
or  territories  of  the  United  States,  with  in- 
tent to  sell  or  having  sold  him  as  a  slave; 
and  the  ship  or  vessel  from  on  board  of  which 
he  is  so  landed  or  delivered  on  shore,  is  that, 
ship  or  vessel  in  which  he  has  been  kept 
forcibly  confined  and  detained  with  intent 
to^nake  him  a  slave;  and  this  intent  to  make 
him  a  slave,  is  the  intent  to  deprive  him  of 
his  right  of  personal  liberty,  to  rob  him  of 
his  freedom;  and  such  intent  can  only  be 
affirmed  of  an  antecedent  right  to  freedom." 
U.  S.  V,  Corrie,  (1860)  Brun.  Col.  Cas. 
(U.  S.)   686,  25  Fed.  Cas.  fNo.  14,869. 

Whether  the  vessel  is  foreign  or  American 
is  immaterial  if  the  defendant  is  a  citizen 
of  the  United  States.     U.  S.  v.  Westervelt, 

(1861)  5  Blatchf.  (U.  S.)  30.  See  also 
U.  S.  r.  Brown,  (1848)  24  Fed.  Cas.  No. 
14,656,  as  to  the  ownership  of  the  veesel  if 
the  accused  is  not  a  citizen. 


[Sees.  5377—5382.  Relate  to  slave  trade.     See  Slave  Trade.] 

[Sec.  5383.  Relates  to  running  a/um/  with  or  yielding  up  vessel  or  cargo. 
See  Shipping  and  Navigation.] 

Sec.  5384.  [^Confederating,  etc.,  with  piraies.']  If  any  person  attempts  or 
endeavors  to  corrupt  any  commander,  master,  officer,  or  mariner  to. yield  up  or 
to  run  away  with  any  vessel,  or  with  any  goods,  wares,  or  merchandise,  or  to 
turn  pirate,  or  to  go  over  to  or  confederate  with  pirates,  or  in  any  wise  to  trade 
with  any  pirate,  knowing  him  to  be  such,  or  furnishes  such  pirate  with  any 
ammunition,  stores,  or  provisions  of  any  kind,  or  fits  out  any  vessel  knowingly 
and  with  a  design  to  trade  with,  supply,  or  correspond  with  any  pirate  or  robber 
upon  the  seas ;  or  if  any  person  consults,  combines,  confederates,  or  corresponds 
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with  any  pirate  or  robber  upon  the  seas,  knowing  him  to  be  guilty  of  any  piracy 
or  robbery;  or  if  any  seaman  confines  the  master  of  any  vessel,  he  shall  be 
imprisoned  not  more  than  three  years,  and  fined  not  more  than  one  tliousand 
dollars.    [i2. /S.]  • 


Act  of  April  30,  1790,  ch.  9,  1  Stet.  L.  116. 

Tha  piracies  intended  by  this  section  are 
not  such  as  are  declared  to  be  such  by  sec- 
tion 8  of  the  Act  of  April  30,  1790,  now 
sections  5369  and  5372,  R.  S.,  but  are  such 
as  are  defined  and.  punished  by  the  law  of 
nations.  U.  S.  v.  Howard,  (1818)  3  Wash. 
(U.  S.)    340. 

Any  intercourse,  however  inefficient  or  re- 
mot.^,  which  has  a  reference  to  the  offense 
with  which  the  pirates  are  chargeable,  and 
which  has  a  tendency  or  is  intended  to  pro- 
mote their  views,  is  an  offense  under  this 


statute.     U.  S.  v.  Howard,   (1818)   3  Wash. 
(U.   S.)    340. 

There  must  be  son^ething  of  a  criminal  in- 
tention in  the  person  who  confederates  and 
corresponds  with  the  pirates.  **  The  corre- 
spondence may  be  perfectly  innocent;  it 
may  be  for  the  purpose  of  bringing  the  guilty 
persons  to  punishment;  or  to  dissuade  them 
from  a  further  prosecution  of  their  guilty 
practices.  To  convict  the  defendants,  some- 
thing like  a  criminal  participation  must  be 
shown."  U.  S.  V.  Howard,  (1818)  3  Wash. 
(U.  S.)    340. 


PLACER  CLAIMS. 

See  MINERAL  LANDS,  MINES,  AND  MINING,  anU,  p.  i. 


PLEADING. 

See  JUDICIARY,  vol.  4,  p.  195, 


POLICE. 


Capitol  Police,  see  PUBLIC  PROPERTY,  BUILDINGS,  AND  GROUNDS, 


POLYGAMY. 


See  BIGAMY.  POLYGAMY,  AND  UNLAWFUL  INTERCOURSE,  vol.  i, 

p.  704;  IMMIGRATION,  vol.  3,  p.  288. 
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CROSS-REFERENCES. 

Entry  of  Vessels  in  Coasting  Trade,  see  CUSTOMS  DUTIES,  vol.  2,  p.  666. 
Depositories  for  Public  Moneys,  see  PUBLIC  MONEYS. 


An  Act  Temporarily  to  provide  revenues  and  a  civil  goveitunent  for  Porto  Rico,  and  for  other 

purposes. 

[iice  0/  iipra  12,  1900,  ch.  191,  31  Stat.  L.  77.] 

[Sec.  1.]  lApplication  of  Act  to  Porto  Rico  and  adjacent  islands,]  That 
the  provisions  of  this  Act  shall  apply  to  the  island  of  Porto  Rico  and  to  the 
adjacent  islands  and  waters  of  the  islands  lying  east  of  the  seventy-fourth 
meridian  of  longitude  west  of  Greenwich,  which  were  ceded  to  the  United  States 
by  the  Government  of  Spain  by  treaty  entered  into  on  the  tenth  day  of  Pecember, 
eighteen  hundred  and  ninety-eight;  and  the  name  Porto  Rico,  as  used  in  this 
Act,  shall  be  held  to  include  not  only  the  island  of  that  name,  but  all  the  adja- 
cent islands  as  aforesaid.     [31  Stat.  L.  77.] 

Citizen  of  Porto  Rico  not  an  alien  immi-  the  intent  and  meaning  of  the  Immigration 

grant.  —  In    Gonzales    v.    Williams,     (1904)  Act  approved   March   3,    1801,   26   Stat.  L. 

192  U.  8.   1,  it  was  held  that  a  citizen  of  1084,  ch.  551. 
Porto  Rico  is  not  an  alien  immigrant  within 

Sec.  2.  [Tariff  on  foreign  imports.]  That  on  and  after  the  passage  of  this 
Act  the  same  tariffs,  customs,  and  duties  shall  be  levied,  collected,  and  paid 
upon  all  articles  imported  into  Porto  Rico  from  ports  other  than  those  of  the 
United  States  which  are  required  by  law  to  be  collected  upon  articles  imported 
into  the  United  States  from  foreign  countries:  Provided,  That  on  all  coffee 
in  the  bean  or  ground  imported  into  Porto  Rico  there  shall  be  levied  and  col- 
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lected  a  duty  of  five  cents  per  pound,  any  law  or  part  of  law  to  the  contrary 
notwithstanding:  And  provided  further.  That  all  Spanish  scientific,  literary, 
and  artistic  works,  not  subversive  of  public  order  in  Porto  Rico,  shall  be  ad- 
mitted free  of  duty  into  Porto  Rico  for  a  period  of  ten  years,  reckoning  from 
the  eleventh  day  of  April,  eighteen  hundred  and  ninety-nine,  as  provided  in 
said  treaty  of  peace  between  the  United  States  and  Spain:  And  'provided 
further.  That  all  books  and  pamphlets  printed  in  the  English  language  shall 
be  admitted  into  Porto  Rico  free  of  duty  when  imported  from  the  United  States. 
[SI  Stat.  L.  77.] 

Sec.  3.  [Tariff  as  between  Porto  Rico  amd  the  United  States  —  to  cease 
after  certain  time.]  That  on  and  after  the  passage  of  this  Act  all  merchandise 
coming  into  the  United  States  from  Porto  Rico  and  coming  into  Porto  Rico 
from  the  United  States  shall  be  entered  at  the  several  ports  of  entry  upon  pay- 
mentof  fifteen  per  centum  of  the  duties  which  are  required  to  be  levied,  collected, 
and  paid  upon  like  articles  of  merchandise  imported  from  foreign  countries; 
and  in  addition  thereto  upon  articles  of  merchandise  of  Porto  Rican  manu- 
facture coming  into  the  United  States  and  withdrawn  for  consumption  or  sale 
upon  payment  of  a  tax  equal  to  the  internal-revenue  tax  imposed  in  the  United 
States  upon  the  like  articles  of  merchandise  of  domestic  manufacture;  such 
tax  to  be  paid  by  internal-revenue  stamp  or  stamps  to  be  purchased  and  pro- 
vided by  tie  Commissioner  of  Internal  Revenue  and  to  be  procured  from  the 
collector  of  internal  revenue  at  or  most  convenient  to  the  port  of  entry  of  said 
merchandise  in  the  United  States,  and  to  be  affixed  under  such  regulations  as 
the  Commissioner  of  Internal  Revenue,  with  the  approval  of  th6  Secretary 
of  the  Treasury,  shall  prescribe;  and  on  all  articles  of  merchandise  of  United 
States  manufacture  coming  into  Porto  Rico  in  addition  to  the  duty  above  pro- 
vided upon  payment  of  a  tax  equal  in  rate  and  amount  to  the  internal-revenue 
tax  imposed  in  Porto  Rico  upon  the  like  articles  of  Porto  Rican  manufacture : 
Provided,  That  on  and  after  the  date  when  this  Act  shall  take  effect,  all  mer- 
chandise and  articles,  except  coffee,  not  dutiable  under  the  tariff  laws  of  the 
United  States,  and  all  merchandise  and  articles  entered  in  Porto  Rico  free 
of  duty  under  orders  heretofore  made  by  the  Secretary  of  War,  shall  be  admitted 
into  the  several  ports  thereof,  when  imported  from  the  United  States,  free  of 
duty,  all  laws  or  parts  of  laws  to  the  contrary  notwithstanding ;  and  whenever 
the  legislative  assembly  of  Porto  Rico  shall  have  enacted  and  put  into  operation 
a  system  of  local  taxation  to  meet  the  necessities  of.  the  government  of  Porto 
Rico,  by  this  Act  established,  and  shall  by  resolution  duly  passed  so  notify  the 
President,  he  shall  make  proclamation  thereof,  and  thereupon  all  tariff  duties 
on  merchandise  and  articles  going  into  Porto  Rico  from  the  United  States  or 
coming  into  the  United  States  from  Porto  Rico  shall  cease,  and  from  and  after 
such  date  all  such  merchandise  and  articles  shall  be  entered  at  the  several  porta 
of  entry  free  of  duty ;  and  in  no  event  shall  any  duties  be  collected  after  the  first 
day  of  March,  nineteen  hundred  and  two,  on  merchandise  and  articles  going 
into  Porto  Rico  from  the  United  States  or  coming  into  the  United  States  from 
Porto  Rico.  -  [SI  Stat.  L.  77.] 

In    accordance     with    the    above    section  Constitution,  art.  I.,  sec.  9,  declaring  that 

President  McKinley  issued  his  proclamation  "no  tax  or  duty  shall  be  laid  on  articles 

July  26,  1901,  32  Stat.  L.  1983.  exported  from  any  state."     As  Porto  Rico 

Constitutionality.  —  This    section    is    con-  is  not  a  foreign  country,  goods  carried  from 

stitutional   so  far  as  it  fixes  the  duties  to  New  York  to  Porto  Rico  are  not  "  exports " 

be    paid    upon    merchandise    imported    into  from  New  York  within  the  meaning  of  that 

Porto  Rico  from  the  port  of  New  York.     It  clause.     Dooley  v.  U.  S.,    (1901)    183  U.  S. 

cannot  be  successfully    attacked    upon    the  151. 

ground  of  its  violation  of  that  clause  of  the  The  island  of  Porto  Rico  is  a  territory 
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appurtenant  and  belonging  to  the  United 
States,  but  not  a  part  of  the  United  States 
within  the  revenue  clauses  of  the  Consti- 
tution. This  statute  is  constitutional  as  far 
as  it  imposes  duties  on  imports  from  such 
island.  Downes  t?.  Bidwell,  (1901)  182  U.  S. 
287. 

Tobacco  grown  in  Porto  Rico  after  the 
cession  of  that  island  to  the  United  States 
and  brought  into  this  country  for  ware- 
housing, and  afterwards  exported  to  Canada 
and  thence  returned  to  the  United  States, 
is  within  the  benefits  of  paragraph  483  of 
the  Act  of  July  24,  1897,  30  Stat.  L.  196, 
but  subject  to  the  internal-revenue  tax  pro- 
visions of  this  section.  (1903)  24  Op.  Atty.- 
Gen.  612. 


Effect  of  presidential  proclamation.  —  All 
articles  of  Porto  Rican  origin  exported  from 
Porto  Rico  to  foreign  countries  after  the 
passage  of  this  Act  may,  since  the  proclama- 
tion of  the  President  on  July  25,  1901,  do- 
ing away  with  the  16  per  cent,  duty  im- 
posed under  this  section,  be  imported  into 
the  United  States  free  of  duty  under  para- 
graph 483  of  the  Tariff  Act  of  July  24,  1897, 
30  Stat.  L.  195,  provided  the  articles  have 
not  been  advanced  in  value  or  improved  in 
condition  by  any  process  of  manufacture  or 
other  means.  Such  free  importation  does 
not,  however,  affect  the  question  of  the  pay- 
ment of  the  internal-revenue  tax  provided 
for  in  this  section.  (1902)  24  Op.  Atty.- 
Gen.  66. 


Sec.  4.  [Disposition  of  duties  —  ports  .of  entry  —  regulations  —  pay  of 
agents.]  That  the  duties  and  taxes  collected  in  Porto  Rico  in  pursuance  of 
this  Act,  less  the  cost  of  collecting  the  same,  and  the  gross  amount  of  all  col- 
lections of  duties  and  taxes  in  the  United  States  upon  articles  of  merchandise 
coming  from  Porto  Eico,  shall  not  be  covered  into  the  general  fund  of  the 
Treasury,  but  shall  be  held  as  a  separate  fund,  and  shall  be  placed  at  the  dis- 
posal of  the  President  to  be  used  for  the  government  and  benefit  of  Porto  Rico 
until  the  government  of  Porto  Rico  herein  provided  for  shall  have  been  organ- 
ized, when  all  moneys  theretofore  collected  under  the  provisions  hereof,  then 
unexpended,  shall  be  transferred  to  the  local  treasury  of  Porto  Rico,  and  the 
Secretary  of  the  Treasury  shall  designate  the  several  ports  and  subports  of 
entry  in  Porto  Rico  and  shall  make  such  rules  and  regulations  and  appoint 
such  agents  as  may  be  necessary  to  collect  the  duties  and  taxes  authorized  to 
be  levied,  collected,  and  paid  in  Porto  Rico  by  the  provisions  of  this  Act,  and 
he  shall  fix  the  compensation  and  provide  for  the  payment  thereof  of  all  such 
ofiicers,  agents,  and  assistants  as  he  may  find  it  necessary  to  employ  to  carry 
out  the  provisions  hereof :  Provided,  however.  That  as  soon  as  a  civil  govern- 
ment for  Porto  Rico  shall  have  been  organized  in  accordance  with  the  pro- 
visions of  this  Act  and  notice  thereof  shall  have  been  given  to  the  President  he 
shall  make  proclamation  thereof,  and  thereafter  all  collections  of  duties  and 
taxes  in  Porto  Rico  under  the  provisions  of  this  Act  shall  be  paid  into  the 
treasury  of  Porto  Rico,  to  be  expended  as  required  by  law  for  the  government 
and  benefit  thereof  instead  of  being  paid  into  the  Treasury  of  the  United  States. 
[SI  Stat.  L.  78.] 


Receipts  from  sources  othel:  than  duties 
and  tazss. —  storage  charges,  fines,  penalties, 
and  forfeitures,  and  other  collections,  not 
duties  or  taxes,  made  by  customs  officers  in 
Porto  Rico  in  the  administration  of  the 
customs  laws,  should  be  deposited  to  the 
credit  of  the  treasurer  of  the  United  States. 
(1903)  24  Op.  Atty.-Gen.  621. 

The  tonnage  tax  collected  in  Porto  Rico 
under  section  14  of  the  Act  of  June  26,  1884, 
23  Stat.  L.  57,  as  amended  by  section  11  of 
the  Act  of  June  19,  1886,  24  Stat.  L.  81, 
should  be  so  deposited  as  to  be  available  for 
the  maintenance  in  part  of  the  marine-hos- 
pital service.  "  It  is  reasonable  to  believe 
that  Congress,  in  extending  the  laws  of  the 
United    States    not    locally    inapplicable    to 


Porto  Rico  (sec.  14,  Porto  Rican  Act),  and 
in  nationalizing  Porto  Rican  vessels  and  ad- 
mitting same  to  the  benefits  of  our  coasting 
trade  (sec.  9),  intended  that  Porto  Rico 
should  have  the  benefits  of  the  marine-hos- 
pital service."  (1902)  24  Op.  Atty.-Gen. 
122. 

The  head  tax  upon  alien  passengers 
brought  into  ports  of  Porto  Rico  should  be 
accounted  for  and  credited  to  the  "immi- 
grant fund,"  as  is  done  with  like  collections 
upon  alien  passengers  arriving  at  ports  in 
the  United  States.  Section  14,  infra,  gives 
force  and  effect  in  Porto  Rico  to  the  Im- 
migration Act  of  Aug.  13,  1882.  (1902) 
24  Op.  Atty.-Gen.  86. 


Sec.  5.   [Duiies  on  imports,  etc.,  on  passage  of  Act.]    That  on  and  after 
the  day  when  this  Act  shall  go  into  effect  all  goods,  wares,  and  merchandise 
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previously  imported  from  Porto  Rico,  for  which  no  entry  has  been  made,  and 
all  goods,  wares,  and  merchandise  previously  entered  without  payment  of  duty 
and  under  bond  for  warehousing,  transportation,  or  any  other  purpose,  for 
which  no  permit  of  delivery  to  the  importer  or  hib  agent  has  been  issued,  shall 
be  subjected  to  the  duties  imposed  by  this  Act,  and  to  no  other  duty,  upon  the 
entry  or  the  withdrawal  thereof:  Provided,  That  when  duties  are  based  upon 
the  weight  of  merchandise  deposited  in  any  public  or  private  bonded  warehouse 
said  duties  shall  be  levied  and  collected  upon  the  weight  of  such  merchandise  at 
the  time  of  its  entry.    [31  Stat.  L.  78.] 


This  section  is  constitutionaL  —  Sugar  was 
imported  prior  to  the  passage  of  this  statute 
from  Porto  Rico  to  New  York,  and  entered 
in  bonded  warehouses.  After  the  passage  of 
the  statute  the  sugar  was  withdrawn,  from 
time  to  time,  and  the  duties  assessed  under 
this  Act  were  paid  under  protest.  In  an 
action  to  recover  the  duties  paid  it  was  held 
tnat  this  section  is  constitutional   wherein 


it  provides  that  goods  imported  from  Porto 
liico  before  the  passage  of  the  Act,  but  n^- 
maining  in  bonded  warehouse  after  its  pas- 
sage, are  subject  to  the  ^duties  imposed  by 
that  Act.  The  statute  is  not  void  for  lack 
of  uniformity,  nor  as  being  in  effect  an 
ex  post  facto  law.  De  Pass  v.  Bidwell, 
(1903)    124  Fed.  Rep.  615. 


OBNESAL  PBOVISIONS. 

Sec.  6.  [Capttal.]  That  the  capital  of  Porto  Rico  shall  be  at  the  city  of 
San  Juan  and  the  seat  of  government  shall  be  maintained  there.  \_S1  Stat. 
L.  79.] 

Sec.  7.  [Spanish  svhjects  deemed  citizens,  etc,  —  to  constitute  body  politic, 
etc]  That  all  inhabitants  continuing  to  reside  therein  who  were  Spanish  sub- 
jects on  the  eleventh  day  of  April,. eighteen  hundred  and  ninety-nine,  and  then 
resided  in  Porto  Rico,  and  their  children  bom  subsequent  thereto,  shall  be 
deemed  and  held  to  be  citizens  of  Porto  Rico,  and  as  such  entitled  to  the  pro- 
tection of  the  United  States,  except  such  as  shall  have  elected  to  preserve  their 
allegiance  to  the  Crown  of  Spain  on  or  before  the  eleventh  day  of  April,  nine- 
teen hundred,  in  accordance  with  the  provisions  of  the  treaty  of  peace  between 
the  United  States  and  Spain  entered  into  on  the  eleventh  day  of  April,  eighteen 
hundred  and  ninety-nine;  and  they,  together  with  such  citizens  of  the  United 
States  as  may  reside  in  Porto  Rico,  shall  constitute  a  body  politic  under  the 
name  of  The  People  of  Porto  Rico,  with  governmental  powers  as  hereinafter 
conferred,  and  with  power  to  sue  and  be  sued  as  such.     \_31  Stat.  L.  79.] 

Temporarily  residing  abroad.  —  A  native 
Porto  Rican,  an  artist  by  profession,  al- 
though temporarily  living  in  France  on 
April  11,  1899,  is,  under  this  section,  a 
citizen  of  Porto  Rico,  and,  as  such,  is  an 
American  artist,  whose  paintings,  upon  im- 
portation into  the  United  States,  are  entitled 
to  the  privileges  provided  in  paragraph  703 


of  the  Tariff  Act  of  July  24,  1897.  Section 
9,  infra,  tends  to  show  that  the  word  "  re- 
side "  was  not  used  to  eliminate  from  "  all 
inhabitants  who  were  Spanish  subjects "  at 
the  date  of  the  treaty  of  Paris,  a  class  of 
inhabitants  who  were  temporarily  absent 
on  any  date  from  Porto  Rico.  (1902)  24 
Op.  Atty.-Gen.  40. 


Sec.  8.  [Existing  laws  continued  —  amiendments  —  marriage  and  divorce.] 
That  the  laws  and  ordinances  of  Porto  *Rico  now  in  force  shall  continue  in 
full  force  and  effect,  except  as  altered,  amended,  or  modified  hereinafter,  or  as 
altered  or  modified  l3y  military  orders  and  decrees  in  force  when  this  Act  shall 
take  effect,  and  so  far  as  the  same  are  not  inconsistent  or  in  conflict  with  the 
statutory  laws  of  the  United  States  not  locally  inapplicable,  or  the  provisions 
hereof,  until  altered,  amended,  or  repealed  by  the  legislative  authority  here- 
inafter provided  for  Porto  Rico  or  by  Act  of  Congress  of  the  United  States: 
Provided,  That  so  much  of  the  law  which  was  in  force  at  the  time  of  cession, 
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April  eleventh,  eighteen  hundred  and  ninety-nine,  forbidding  the  marriage  of 
priests,  ministers,  or  followers  of  any  faith  because  of  vows  they  may  have 
taken,  being  paragraph  four,  article  eighty-three,  chapter  three,  civil  code, 
and  which  was  continued  by  the  order  of  the  secretary  of  justice  of  Porto  Rico, 
dated  March  seventeenth,  eighteen  hundred  and  ninety-nine,  and  promulgated 
by  Major-General  Guy  V.  Henry,  United  States  Volunteers,  is  hereby  repealed 
and  annulled,  and  all  persons  lawfully  married  in  Porto  Eico  shall  have  all 
the  rights  and  remedies  conferred  by  law  upon  parties  to  either  civil  or  religious 
marriages:  And  provided  further.  That  paragraph  one,  article  one  hundred 
and  five,  section  four,  divorce,  civil  code,  and  paragraph  two,  section  nineteen, 
of  the  order*  of  the  minister  of  justice  of  Porto  Rico,  dated  March  seventeenth, 
eighteen  hundred  and  ninety-nine,  and  promulgated  by  Major-General  Guy  V. 
Henry,  United  States  Volunteers,  be,  and  the  same  hereby  are,  so  amended  to 
read:  "Adultery  on  the  part  of  either  the  husband  or  the  wife."  ISI  Stat 
L.  79.] 

Sec.  9.  [Nationalization  of  Porto  Rican  vessels  —  regulation  of  coasting 
trade."]  .  That  the  Commissioner  of  Navigation  shall  make  such  regulations, 
subject  to  the  approval  of  the  Secretary  of  the  Treasury,  as  he  may  deem 
expedient  for  the  nationalization  of  all  vessels  ovsmed  by  the  inhabitants  of  Porto 
Rico  on  the  eleventh  day  of  April,  eighteen  hundred  and  ninety-nine,  and 
which  continued  to  be  so  owned  up  to  the  date  of  such  nationalization,  and  for 
the  admission  of  the  same  to  all  the  benefits  of  the  coasting  trade  of  the  United 
States ;  and  the  coasting  trade  between  Porto  Rico  and  the  United  States  shall 
be  regulated  in  accordance  with  the  provisions  of  law  applicable  to  such  trade 
between  any  two  great  coasting  districts  of  the  United  States.    [SI  Stat.  L,  7P.] 


"By  this  Act  it  was  evidently  intended, 
not  only  to  nationalize  all  Porto  Rican  vessels 
as  vessels  of  the  United  States,  and  to  admit 
them  to  the  benefits  of  their  coasting  trade, 
but  to  place  Porto  Rico  substantially  ^ipon  the 
coast  of  the  United  States,  and  vessels  en- 
gaged in  trade  between  that  island  and  the 
continent,  as  engaged  in  the  coasting  trade. 
•  *  *  That  the  words  *  coasting  trade ' 
are  not  intended  to  be  strictly  limited  to 
trade  between  ports  in  adjoining  districts 
is  also  evident  from  R.  S.  sec.  4368."  Huus 
V.  New  York,  etc..  Steamship  CJo.,  (1901)  182 
U.  S.  396. 

Compensation  to  consalar  officers  for  ser- 
vices to  vessels.  —  Section  12  of  the  Act  of 
June  26,  1884,  23  Stat.  L.  66,  which  provides 
that  consular  officers  rendering  official  ser- 
vices to  American  vessels  and  seamen  sliall 


furnish  the  master  of  every  such  vessel  with 
an  itemized  statement  of  such  services  per- 
formed, and  make  a  report  thereof  to  the 
secretary  of  the  treasury,  and  for  such  ser- 
vices shall  receive  from  the  treasury  depart- 
ment the  same  compensation  that  they  would 
have  received  prior  to  the  passage  of  that 
Act,  applies  equally  to  services  rendered  to 
nationalized  Porto  Rican  vessels.  (1901) 
23  Op.  Atty.-Gcn.  414. 

Consular  relief  ,to  Porto  Sican  seaman.— 
A  Porto  Rican  engaged  in  the  occupation 
of  a  seaman  in  the  American  merchant  ma- 
rine, including  that  of  Porto  Rico,  is  an 
American  seaman  within  the  meaning  of  the 
statute  relating  to  relief  by  consuls,  in  view 
of  the  provisions  of  this  section  and  section 
14,  infra.     (1901)   23  Op.  Atty.-Gen.  400. 


Sec.  10.  [Quarantine  stations  to  be  established."]  That  quarantine  stations 
shall  be  established  at  such  places  in  Porto  Rico  as  the  Supervising  Surgeon- 
General  of  the  Marine-Hospital  Service  of  the  United  States  shall  direct,  and 
the  quarantine  regulations  relating  to  the  importation  of  diseases  from  other 
countries  shall  be  under  the  control  of  the  Government  of  the  United  States. 
[31  Stat.  L.  80.] 

Sec.  11.  [Redemption  of  Porto  Rican  coin  —  recovnage  by  Oovemmenl  — 
legal  tender  —  payment  of  debts.]  That  for  the  purpose  of  retiring  the  Porto 
Bican  coins  now  in  circulation  in  Porto  Rico  and  substituting  therefor  the 
coins  of  the  United  States,  the  Secretary  of  the  Treasury  is  hereby  authorized 
to  redeem,  on  presentation  in  Porto  Rico,  all  the  silver  coins  of  Porto  Ric?o 
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known  as  the  peso  and  all  other  silver  and  copper  Porto  Rican  coins  now  in 
circulation  in  Porto  Rico^  not  including  any  such  coins  that  may  be  imported 
into  Porto  Rico  after  the  first  day  of  February,  nineteen  hundred,  at  the 
present  established  rate  of  sixty  cents  in  the  coins  of  the  United  States  for  one 
peso  of  Porto  Rican  coin,  and  for  all  minor  or  subsidiary  coins  the  same  rate 
of  exchange  shall  be  applied.  The  Porto  Rican  coins  so  purchased  or  redeemed 
shall  be  recoined  at  the  expense  of  the  United  States,  under  the  direction  of  the 
Secretary  of  the  Treasury,  into  such  coins  of  the  United  States  now  authorized 
by  law  as  he  may  direct,  and  from  and  after  three  months  after  the  date  when 
this  Act  shall  taie  effect  no  coins  shall  be  a  legal  tender,  in  payment  of  debts 
thereafter  contracted,  for  any  amount  in  Porto  Rico,  except  those  of  the  United 
States ;  and  whatever  sum  may  be  required  to  carry  out  the  provisions  hereof, 
and  to  pay  all  expenses  that  may  be  incurred  in  connection  therewith,  is  hereby 
appropriated,  and  the  Secretary  of  the  Treasury  is  hereby  authorized  to  establish 
such  regulations  and  employ  such  agencies  as  may  be  necessary  to  accomplish 
the  purposes  hereof:  Provided,  however,  That  all  debts  owing  on  the  date 
when  this  Act  shall  take  effect  shall  be  payable  in  the  coins  of  Porto  Rico  now 
in  circulation,  or  in  the  coins  of  the  United  States  at  the  rate  of  exchange  above 
named.     [Si  Stat  L.  80.] 

Sec.  12.  \_Payment  of  salaries  and  expenses.]  That  all  expenses  that  may 
be  incurred  on  account  of  the  government  of  Porto  Rico  for  salaries  of  officials 
and  the  conduct  of  their  offices  and  departments,  and  all  expenses  and  obliga- 
tions contracted  for  the  internal  improvement  or  development  of  the  island, 
not,  however,  including  defenses,  barracks,  harbors,  light-houses,  buoys,  and 
other  works  undertaken  by  the  United  States,  shall  be  paid  by  the  treasurer 
of  Porto  Rico  out  of  the  revenues  in  his  custody.     ^31  Stat.  L.  80.] 

Sec.  13.  \_Property  acquired  under  treaty  —  power  of  'legislative  assembly.] 

That  all  property  which  may  have  been  acquired  in  Porto  Rico  by  the  United 

States  under  the  cession  of  Spain  in  said  treaty  of  peace  in  any  public  bridges, 

road  houses,  water  powers,  highways,  unnavigable  streams,  and  the  beds  thereof, 

subterranean  waters,  mines,  or  minerals  under  the  surface  of  private  lands,  and 

all  property  which  at  the  time  of  the  cession  belonged,  under  the  laws  of  Spain 

then  in  force,  to  the  various  harbor-works  boards  of  Porto  Rico,  and  all  the 

harbor  shores,  docks,  slips,  and  reclaimed  lands,  but  not  including  harbor  areas 

or  navigable  waters,  is  hereby  placed  under  the  control  of  the  government 

established  by  this  Act  to  be  administered  for  the  benefit  of  the  people  of  Porto 

Rico ;  and  the  legislative  assembly  hereby  created  shall  have  authority,  subject 

to  the  limitations  imposed  upon  all  its  acts,  to  legislate  with  respect  to  all  such 

matters  as  it  may  deem  advisable.     [SI  Stat.  L.  80.] 

Acquiring  property  for  a  naval  base. —  be  needed  for  a  naval  station.  The  navy 
Since  the  general  government  made  no  reser-  department  would  not  be  warranted  in  re- 
vation,  express  or  implied,  of  any  zone  questing  the  President  to  make  assignment 
or  strip  of  harbor  shore  not  intended  to  be  of  property  to  it  for  a  naval  base,  so  far, 
surrendered  to  the  local  government  by  that  at  least,  as  that  portion  of  the  plan  is  con- 
Act,  the  United  States  should  obtain,  in  ac-  cemed  which  involves  harbor  shores,  or  any 
cordance  with  the  usual  methods  of  authori-  other  branch  of  the  rights  and  property  com- 
zation  by  Congress,  a  transfer  of  such  in-  mitted  by  this  section  to  the  administration 
dividual  property  rights  as  may  be  involved,  of  the  government  of  Porto  Rico.  (1901) 
and  a  retrocession  pro  tanto  from  the  gov-  23  Op.  Atty.-Gen.  564. 
enunent  of  Porto  Rico  of  such  part  as  may 

Sec.  14.  [Laws  of  United  States  applicahle.]  That  the  statutory  laws  of 
tlio  United  States  not  locally  inapplicable,  except  as  hereinbefore  or  hereinafter 
otherwise  provided,  shall  have  the  same  force  and  effect  in  Porto  Rico  as  in  the 
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United  States,  except  the  internal-revenue  laws,  which,  in  view  of  the  provisions 
of  section  three,  shall  not  have  force  and  effect  in  Porto  Rico.    \S1  Stat,  L.  80.] 


Laws  as  to  national  banks.  —  By  this  sec- 
tion  the  laws  of  the  United  States  relative 
to  the  organization  and  powers  of  national 
banks  were  extended  to  Porto  Rico.  (1900) 
23  Op.  Atty.-Gen.  169. 

Qualifications  of  grand  jurors.  —  From  this 
section  and  sec.  34  of  this  statute  and  sec. 
800,  K.  S.,  and  having  regard  to  the  general 
scope  of  this  statute,  it  is  manifest  that  Con- 
gress intended  that  criminal  prosecutions  in 
the  District  Court  of  the  United  States  in 
Porto  Rico,  for  offenses  against  the  United 
States,  should  be  conducted  in  the  same  man- 
ner as  like  prosecutions  in  the  Circuit  Courts 
of  the  United  States;  the  court  in  Porto 
Rico  recognizing  any  valid  existing  local 
statute    relating   to    the   qualifications    for 


jurors,  just  as  a  Circuit  Court  of  the  United 
States,  in  criminal  prosecutions,  would  be 
controlled  (R.  S.  sec.  800),  in  respect 
of  the  qualifications  of  jurors,  by  the  ap- 
plicable statutes  of  the  state  in  which  it 
was  sitting.  Crowley  v.  U.  S.,  (1904)  194 
U.  S.  467. 

The  coastal  waters,  harbors,  and  other 
navigable  waters  of  the  island  of  Porto  Rico 
are  waters  of  the  United  States  within  the 
meaning  and  intent  of  section  10  of  the  River 
and  Harbor  Act  of  March  3,  1899,  30  Stat.  L. 
1151,  although  the  ratifications  of  the  treaty 
whereby  that  island  was  ceded  by  Spain  to 
the  United  States  were  not  exchangCKi  until 
after  the  passage  of  that  Act.  (1901)  23 
Op.  Atty.-Gen.  652. 


Sec.  15.  [Legislature  may  amend,  etc.,  Uuws.]  That  the  legislative  authority 
hereinafter  provided  shall  have  power  by  due  enactment  to  amend,  alter,  modify, 
or  repeal  any  law  or  ordinance,  civil  or  criminal,  continued  in  force  by  this 
Act,  as  it  may  from  time  to  time  see  fit     \_S1  Stai.  L.  80.] 

Sec.  16.  [Judicial  process  —  official  oaihs.]  That  all  judicial  process  shall 
run  in  the  name  of  "United  States  of  America,  ss :  the  President  of  the  United 
States,"  and  all  criminal  or  penal  prosecutions  in  the  local  courts  shall  be 
conducted  in  the  name  and  by  the  authority  of  "  The  people  of  Porto  Eico ;" 
and  all  officials  authorized  by  this  Act  shall  before  entering  upon  the  duties 
of  their  respective  offices  take  an  oath  to  support  the  Constitution  of  the  Unitetl 
States  and  the  laws  of  Porto  Rico.     [31  Stat.  L.  81.] 


THE  GOVEBNOB. 

Sec.  17.  [The  Ooverrvor  —  appointment  —  terrrv  —  residence  —  powers  — 
reports.]  That  the  official  title  of  the  chief  executive  officer  shall  be  "  The 
Governor  of  Porto  Rico."  He  shall  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate;  he  shall  hold  his  office  for  a  term  of  four 
years  and  until  his  successor  is  chosen  and  qualified  unless  sooner  removed  by 
the  President;  he  shall  reside  in  Porto  Rico  during  his  official  incumbency, 
and  shall  maintain  his  office  at  the  seat  of  government;  he  may  grant  pardons 
and  reprieves,  and  remit  fines  and  forfeitures  for  offenses  against  the  laws  of 
Porto  Rico,  and  respites  for  offenses  against  the  laws  of  the  United  States, 
until  the  decision  of  the  President  can  be  ascertained;  he  shall  commission  all 
officers  that  he  may  be  authorized  to  appoint,  and  may  veto  any  legislation 
enacted,  as  hereinafter  provided;  he  shall  be  the  commander  in  chief  of  the 
militia,  and  shall  at  all  times  faithfully  execute  the  laws,  and  he  shall  in  that 
behalf  have  all  the  powers  of  governors  of  the  Territories  of  the  United  States 
that  are  not  locally  inapplicable;  and  he  shall  annually,  and  at  such  other 
times  as  he  may  be  required,  make  official  report  of  the  transactions  of  the 
government  in  Porto  Rico,  through  the  Secretary  of  State,  to  the  President  of 
the  United  States :  Provided,  Tliat  the  President  may,  in  his  discretion,  dele- 
gate and  assign  to  him  such  executive  duties  and  functions  as  may  in  pursuance 
with  law  be  so  delegated  and  assigned.     [51  Stat.  L.  81.] 
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THE  EXECUTIVE  COUNCIL. 

Sec.  18.  [Executive  council  —  appointment  —  qualifications  —  dviies  — 
assistants.]  That  there  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  for  the  period  of  four  years,  unless  sooner 
removed  by  the  President,  a  secretary,  an  attorney-general,  a  treasurer,  an 
auditor,  a  commissioner  of  the  interior,  and  a  commissioner  of  education,  each 
of  whom  shall  reside  in  Porto  Rico  during  his  official  incumbency  and  have 
the  powers  and  duties  hereinafter  provided  for  them,  respectively,  and  who, 
together  with  five  other  persons  of  good  repute,  to  be  also  appointed  by  the 
President  for  a  like  term  of  four  years,  by  and  with  the  advice  and  consent 
of  the  Senate,  shall  constitute  an  executive  council,  at  least  five  of  whom  shall 
be  native  inhabitants  of  Porto  Rico,  and,  in  addition  to  the  legislative  duties 
hereinafter  imposed  upon  them  as  a  body,  shall  exercise  such  powers  and  per- 
form such  duties  as  are  hereinafter  provided  for  them,  respectively,,  and  who 
shall  have  power  to  employ  all  necessary  deputies  and  assistants  for  the  proper 
discharge  of  their  duties  as  such  officials  and  as  such  executive  council.  [SI 
Stat,  L.  81.] 

Sec.  19.  [Secretary  —  duties.]  That  the  secretary  shall  record  and  pre- 
serve minutes  of  the  proceedings  of  the  executive  council  and  the  laws  enacted 
by  the  legislative  assembly  and  all  acts  and  proceedings  of  the  governor,  and 
shall  promulgate  all  proclamations  and  orders  of  the  governor  and  all  laws 
enacled  by  the  legislative  assembly.  He  shall,  within  sixty  days  after  the  end 
of  each  session  of  the  legislative  assembly,  transmit  to  the  President,  the 
President  of  the  Senate,  the  Speaker  of  the  House  of  Representatives,  and 
the  Secretary  of  State  of  the  United  States  one  copy  each  of  the  laws  and 
journals  of  such  session.     [SI  Stat.  L.  81.] 

Sec.  20.  [Secretary  to  act  as  governor  during  vacancy.]  That  in  case  of 
the  death,  removal,  resignation,  or  disability  of  the  governor,  or  his  temporary 
absence  from  Porto  Rico,  the  secretary  shall  exercise  all  the  powers  and  per- 
form all  the  duties  of  the  governor  during  such  vacancy,  disability,  or  absence. 
[SI  Stat.  L.  81.] 

Sec.  21.  [Attorney'Oen£ral  —  duties.]  That  the  attorney-general  shall 
have  all  the  powers  and  discharge  all  the  duties  provided  by  law  for  an  attorney 
of  a  Territory  of  the  United  States  in  so  far  as  the  same  are  not  locally  inap- 
plicable, and  he  shall  perform  such  other  duties  as  may  be  prescribed  by  law, 
and  make  such  reports,  through  the  governor,  to  the  Attorney-General  of  the 
United  States  as  he  may  require,  which  shall  annually  be  transmitted  to  Con- 
gress.    [SI  Stat.  L.  8Z.] 

Sec.  22.  [Treasurer  —  bond  —  duties.]  That  the  treasurer  shall  give  bond, 
approved  as  to  form  by  the  attorney-general  of  Porto  Rico,  in  such  sum  as  the 
executive  council  may  require,  not  less,  however,  than  the  sum  of  one  hundred 
thousand  dollars,  with  surety  approved  by  the  governor,  and  he  shall  collect 
and  be  the  custodian  of  the  public  funds,  and  shall  disburse  the  same  when 
appropriated  by  law,  on  warrants  signed  by  the  auditor  and  countersigned  by 
the  governor,  and  shall  perform  such  other  duties  as  may  be  prescribed  by  law, 
and  make,  through  the  governor,  such  reports  to  the  Secretary  of  the  Treasury 
of  the  United  States  as  he  may  require,  which  shall  annually  be  transmitted 
to  Congress.     [SI  Stat,  L,  5».] 
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Sec.  23.  [Auditor  —  duties.^  That  the  auditor  shall  keep  full  and  accurate 
accounted  showing  all  receipts  and  disbursements,  and  perform  such  other  duties 
as  may  be  prescribed  by  law,  and  make,  through  the  governor,  such  reports 
to  the  Secretary  of  the  Treasury  of  the  United  States  as  he  may  require,  which 
shall  annually  be  transmitted  to  Congress.     \_S1  Stat  L.  82.] 

Sec.  24.  [Commissioner  of  the  interior  —  dviies.']  That  the  commis- 
sioner of  the  interior  shall  superintend  all  works  of  a  public  nature,  and  shall 
have  charge  of  all  public  buildings,  grounds,  and  lands,  except  those  belonging 
to  the  United  States,  and  shall  execute  such  requirements  as  may  be  imposed 
by  law  with  respect  thereto,  and  shall  perform  such  other  duties  as  may  be 
prescribed  by  law,  and  make  such  reports  through  the  governor  to  the  Secretary 
of  the  Interior  of  the  United  States  as  he  may  require,  whida  shall  annually  be 
transmitted  to  Congress.     [SI  Stat.  L.  82.] 

Sec.  25.  [Commissioner  of  edttcation  —  duties.]  That  the  commissioner 
of  education  shall  superintend  public  instruction  throughout  Porto  Eico,  and 
all  disbursements  on  account  thereof  must  be  approved  by  him ;  and  he  shall 
perform  such  other  duties  as  may  be  prescribed  by  law,  and  make  such  reports 
through  the  governor  as  may  be  required  by  the  Commissioner  of  Educatiou 
of  the  United  States,  which  shall  annually  be  transmitted  to  Congress.  [SI 
Stat.  L.  82.] 

Sec,  26.  [Duties  of  other  members  of  councU.]  That  the  other  five  mem- 
bers of  the  executive  council,  to  be  appointed  as  hereinbefore  provided,  shaJl 
attend  all  meetings  of  the  executive  council  and  participate  in  all  business  of 
every  character  that  may  be  transacted  by  it;  and  they  shall  receive  as  com- 
pensation for  their  services  such  annual  salaries  as  may  be  provided  by  the 
legislative  assembly.     [SI  Stat.  L.  82.] 


HOVSB  OF  delegates. 

Sbo.  27.  [Legislative  assembly  —  hotise  of  delegates  —  composition  and 
election.]  That  all  local  legislative  powers  hereby  granted  shall  be  vested  in  a 
legislative  assembly  which  shall  consist  of  two  houses ;  one  the  executive  council, 
as  hereinbefore  constituted,  and  the  other  a  house  of  delegates,  to  consist  of 
thirty-five  members  elected  biennially  by  the  qualified  voters  as  hereinafter 
provided ;  and  the  two  houses  thus  constituted  shall  be  designated  "  The  legisla- 
tive assembly  of  Porto  Kico."     [SI  Stat.  L.  82.] 

Sec.  28.  [Election  districts.]  That  for  the  purposes  of  such  elections  Porto 
Rico  shall  be  divided  by  the  executive  council  into  seven  districts,  composed 
of  contiguous  territory  and  as  nearly  equal  as  may  be  in  population,  and  each 
district  shall  be  entitled  to  five  members  of  the  house  of  delegates.  [SI  Stat. 
L.  82.] 

election  of  DELEGATES. 

Sec.  29.  [Election  of  delegates  —  qualification  of  voters  —  organuuUion 
aovd  sessions  of  house  —  enacirhents  —  pay  of  members.]  That  the  first  election 
for  delegates  shall  be  held  on  such  date  and  under  such  regulations  as  to  ballots 
and  voting  as  the  executive  council  may  prescribe;  and  at  such  elections  the 
voters  of  each  legislative  district  shall  choose  five  delegates  to  represent  them 
in  the  house  of  delegates  from  the  date  of  their  election  and  qualificatiim  until 
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two  years  from  and  after  the  first  day  of  January  next  ensuing;  of  all  which 
thirty  days'  notice  shall  be  given  by  publication  in  the  Official  Gazette,  or  by 
printed  notices  distributed  and  posted  throughout  the  district,  or  by  both,  as 
the  executive  council  may  prescribe.  At  such  elections  all  citizens  of  Porto 
Rico  shall  be  allowed  to  vote  who  have  been  bona  fide  residents  for  one  year 
and  who  possess  the  other  qualifications  of  voters  under  the  laws  and  military 
orders  in  force  on  the  first  day  of  March,  nineteen  hundred,  subject  to  such 
modifications  and  additional  qualifications  and  such  regulations  and  restrictions 
as  to  registration  as  may  be  prescribed  by  the  executive  council.  The  house 
of  delegates  so  chosen  shall  convene  at  the  capital  and  organize  by  the  election 
of  a  speaker,  a  clerk,  a  sergeant-at-arms,  and  such  other  officers  and  assistants 
as  it  may  require,  at  such  time  as  may  be  designated  by  the  executive  council ; 
but  it  shall  not  continue  in  session  longer  than  sixty  days  in  any  one  year,  unless 
called  by  the  governor  to  meet  in  extraordinary  session.  The  enacting  clause 
of  the  laws  shall  be,  "  Be  it  enacted  by  the  legislative  assembly  of  Porto  Rico ;" 
and  each  member  of  the  house  of  delegates  shall  be  paid  for  his  services  at  the 
rate  of  five  dollars  per  day  for  each  day's  attendance  while  the  house  is  in 
session,  and  mileage  at  the  rate  of  ten  cents  per  mile  for  each  mile  necessarily 
traveled  each  way  to  and  from  each  session  of  the  legislative  assembly. 

All  future  elections  of  delegates  shall  be  governed  by  the  provisions  hereof, 
so  far  as  they  are  applicable,  until  the  legislative  assembly  shall  otherwise 
provide.     [SI  Stat.  L.  S^.] 

Sec.  30.  [Powers  of  house  of  delegates  —  qMoJifications  of  members.^  That 
the  house  of  delegates  shall  be  the  sole  judge  of  the  elections,  returns,  and 
qualifications  of  its  members,  and  shall  have  and  exercise  all  the  powers  with 
respect  to  the  conduct  of  its  proceedings  that  usually  appertain  to  parliamentary 
legislative  bodies.  No  person  shall  be  eligible  to  membership  in  the  house  of 
delegates  who  is  not  twenty-five  years  of  age  and  able  to  read  and  write  either 
the  Spanish  or  the  English  language,  or  who  is  not  possessed  in  his  own  right 
of  taxable  property,  real  or  personal,  situated  in  Porto  Rico.     [31  Stat.  L.  55.] 

Sec.  31,  [BUls  —  passage  —  approval  —  veto  —  report  of,  to  Congress.^ 
That  all  bills  may  originate  in  either  house,  but  no  bill  shall  become  a  law 
unless  it  be  passed  in  each  house  by  a  majority  vote  of  all  the  members  belong- 
ing to  such  house  and  be  approved  by  the  governor  within  ten  days  thereafter. 
If,  when  a  bill  that  has  been  passed  is  presented  to  the  governor  for  signature, 
he  approves  the  same,  he  shall  sign  it,  or  if  not  he  shall  return  it,  with  his 
objections,  to  that  house  in  which  it  originated,  which  house  shall  enter  his 
objections  at  large  on  its  journal,  and  proceed  to  reconsider  the  bill.  If,  after 
such  reconsideration,  two-thirds  of  that  house  shall  agree  to  pass  the  bill,  it 
shall  be  sent,  together  with  the  objections,  to  the  other  house,  by  which  it  shall 
likewise  be  considered,  and  if  approved  by  two-thirds  of  that  house  it  shall 
become  a  law.  But  in  all  such  cases  the  votes  of  both  houses  shall  be  determined 
by  yeas  and  nays,  and  the  names  of  the  persons  voting  for  and  against  the  bill 
shall  be  entered  upon  the  journal  of  each  house,  respectively.  If  any  bill  shall 
not  be  returned  by  the  governor  within  ten  days  (Sundays  excepted)  after  it 
shall  have  been  presented  to  him,  the  same  shall  be  a  law  in  like  manner  as  if  he 
had  signed  it,  unless  the  legislative  assembly  by  adjournment  prevent  its  return, 
in  which  case  it  shall  not  be  a  law:  Provided,  however.  That  all  laws  enacted 
by  the  legislative  assembly  shall  be  reported  to  the  Congress  of  the  United 
States,  which  hereby  reserves  the  power  and  authority,  if  deemed  advisable,  to 
annul  the  same.     [SI  Stat.  L.  83.] 
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Sec.  32.  [Legislative  authority  —  amendments^  repeals,  etc.  —  graad  of 
fram^hises.]  That  the  legislative  authority  herein  provided  shall  extend  to  all 
matters  of  a  legislative  character  not  locally  inapplicable,  including  power  to 
create,  consolidate,  and  reorganize  the  municipalities,  so  far  as  may  be  neces- 
sary, and  to  provide  and  repeal  laws  and  ordinances  therefor ;  and  also  the 
power  to  alter,  amend,  modify,  and  repeal  any  and  all  laws  and  ordinances  of 
every  character  now  in  force  in  Porto  Rico,  or  any  municipality  or  district 
thereof,  not  inconsistent  with  the  provisions  hereof :  Provided,  however.  That 
all  grants  of  franchises,  rights,  and  privileges  or  concessions  of  a  public  or 
quasi-public  nature  shall  be  made  by  the  executive  council,  with  the  approval 
of  the  governor,  and  all  franchises  granted  in  Porto  Rico  shall  be  reported  to 
Congress,  which  hereby  reserves  the  power  to  annul  or  modify  the  same.  [Si 
Stat.  L.  83.] 


Franchises  to  receive  President's  approval 
and  provisions  of  same,  see  Res.  No.  23,  of 
May  1,  1900,  sees.  2,  3,  infra,  p.  776. 

Power  to  exempt  from  taxation.  —  This 
section  does  not  give  to  the  executive  council 
the  sovereign  power  of  taxation,  including 
the  authority  to  exempt  from  taxation.  This 
was  delegated  to  the  legislative  assembly  of 
Porto  Rico.  Provisions  in  a  franchise 
granted  by  the  executive  council  exempting  a 
company  and  its  property  from  taxation  for 
a  certain  number  of  years  are  void.  (1901) 
23  Op.  Atty.-Gen.  490. 

License  to  build  wharf.  —  Prior  to  the  pas- 
sage of  this  Act,  the  secretary  of  war  had 
authority,  imder  section  10  of  the  River  and 


Harbor  Act  of  March  3,  1899,  30  Stat.  L. 
1161,  to  issue  a  Ucense  for  the  building  and 
maintenance  of  a  wharf  in  the  harbor  of  San 
Juan,  Porto  Rico,  and  the  rules  imposed 
by  section  3  of  the  Resolution  of  May  1, 
1900,  31  Stat.  L.  716,  upon  a  grant  of  fran- 
chises by  the  executive  council  of  that  island 
do  not  extend  to  an  antecedent  license  granted 
by  him.  Tlie  power  to  revoke  the  license 
so  granted  is  vested  in  the  secretary  of  war, 
and  so  long  as  it  is  unrevoked  the  rebuild- 
ing of  the  wharf,  under  such  license,  is  sub- 
ject to  his  control  and  supervision,  and  not 
to  that  of  the  executive  council.  (1901)  23 
Op,  Atty.-Gen.  662. 


THE  JUDICIARY. 

Sec.  33.  [Courts — jurisdiction  wnd  procedure — appointment  of  judges  and 
territorial  officers  —  legislation  as  to  courts.]  That  the  judicial  power  shall  be 
vested  in  the  courts  and  tribunals  of  Porto  Rico  as  already  established  and  now 
in  operation,  including  municipal  courts,  under  and  by  virtueof  General  Orders, 
Numbered  One  hundred  and  eighteen,  as  promulgated  by  Brigadier-Gteneral 
Davis,  United  States  Volunteers,  August  sixteenth,  eighteen  hundred  andninety- 
nine,  and  including  also  the  police  courts  established  by  General  Orders, 
Numbered  One  hundred  and  ninety-five,  promulgated  November  twenty-ninth, 
eighteen  hundred  and  ninety-nine,  by  Brigadier-General  Davis,  United  States 
Volunteers,  and  the  laws  and  ordinances  of  Porto  Rico  and  the  municipalities 
thereof  in  force,  so  far  as  the  same  are  not  in  conflict  herewith,  all  which  courts 
and  tribunals  are  hereby  continued.  The  jurisdiction  of  said  courts  and  the 
form  of  procedure  in  them,  and  the  various  officials  and  attaches  thereof, 
respectively,  shall  be  the  same  as  defined  and  prescribed  in  and  by  said  laws 
and  ordinances,  and  said  Greneral  Orders,  Numbered  One  hundred  and  eighteen 
and  One  hundred  and  ninety-five,  until  otherwise  provided  by  law:  Provided, 
however.  That  the  chief  justice  and  associate  justices  of  the  supreme  court  and 
the  marshal  thereof  shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  and  the  judges  of  the  district  courts  shall  be  appointed 
by  the  governor,  by  and  with  the  advice  and  consent  of  the  executive  council, 
and  all  other  officials  and  attaches  of  all  the  other  courts  shall  be  chosen  as  may 
be  directed  by  the  legislative  assembly,  which  shall  have  authority  to  legislate 
from  time  to  time  ^s  it  rt]^^  see  fit  with  respect  to  said  courts,  and  any  others 
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they  may  deem  it  advisable  to  establish,  their  organization,  the  number  of 
judges  and  officials  and  attaches  for  each,  their  jurisdiction,  their  procedure, 
and  all  other  matters  affecting  them.     [SI  Stat.  L.  8^.'] 

Sec.  34.  [^Judicial  district  —  appointment  of  judicial  officers  —  district 
court  —  officers  —  jurisdiction  —  procedure  —  terms  —  pending  cases.}  That 
Porto  Rico  shall  constitute  a  judicial  district  to  be  called  "  the  district  of  Porto 
Rico."  The  President,  by  and  with  the  advice  and  consent  of  the  Senate,  shall 
appoint  a  district  judge,  a  district  attorney,  and  a  marshal  for  said  district, 
each  for  a  term  of  four  years,  unless  sooner  removed  by  the  President.  The 
district  court  for  said  district  shall  be  called  the  district  court  of  the  United 
States  for  Porto  Rico  and  shall  have  power  to  appoint  all  necessary  officials 
and  assistants,  including  a  clerk,  an  interpreter,  and  such  commissioners  as 
may  be  necessary,  who  shall  have  like  power  and  duties  as  are  exercised  and 
performed  by  conmiissioners  of  the  circuit  courts  of  the  United  States,  and 
shall  have,  in  addition  to  the  ordinary  jurisdiction  of  district  courts  of  the 
United  States,  jurisdiction  of  all  cases  cognizant  in  the  circuit  courts  of  the 
United  States,  and  shall  proceed  therein  in  the  same  manner  as  a  circuit  court. 
The  laws  of  the  United  States  relating  to  appeals,  writs  of  error  and  certiorari, 
removal  of  causes,  and  other  matters  and  proceedings  as  between  the  courts  of 
the  United  States  and  the  courts  of  the  several  States  shall  govern  in  such 
matters  and  proceedings  as  between  the  district  court  of  the  United  States  and 
the  courts  of  Porto  Rico.  Regular  terms  of  said  court  shall  be  held  at  San 
Juan,  commencing  on  the  second  Monday  in  April  and  October  of  each  year, 
and  also  at  Ponce  on  the  second  Monday  in  January  of  each  year,  and  special 
terms  may  be  held  at  Mayaguez  at  such  other  stated  times  as  said  judge  may 
deem  expedient.  All  pleadings  and  proceedings  in  said  court  shall  be  conducted 
in  the  English  language. 

The  United  States  district  court  hereby  established  shall  be  the  successor 
to  the  United  States  provisional  court  established  by  General  Orders,  Numbered 
Eighty-eight,  promulgated  by  Brigadier-General  Davis,  United  States  Volun- 
teers, and  shall  take  possession  of  all  records  of  that  court,  and  take  jurisdiction 
of  all  cases  and  proceedings  pending  therein,  and  said  United  States  provisional 
court  is  hereby  discontinued.     [SI  Stat.  L.  8 J/..] 

Salaries  and  fees  of  District  Couri;  officials,  Discontinuance   of   tribunal  appointed  by 

see  Act  of  March  2,  1901,  ch.  812,  infra,  p.  military     authority.  — By     this     Act     the 

777.  tribunal     established    by    a    general     order, 

Jfurisdiction  of  court  extended,  see  Act  of  numbered    88,    of    Brigadier-General    Davis, 

March  2,  1901,  ch.  812,  infra,  p.  777.  the  supreme  military  authority  in  the  island 

Jurisdiction  of  District  Court.  —  If  an  ac-  of    Porto    Rico,    was    discontinued,    and    a 

tion  against  the  United  States  was  one  which  United  States  District  CJourt  established  as 

could  have  been  brought  under  the  Tucker  its  successor,  and  an  application  could  not 

Act  in  a  Circuit  Court  of  the  United  States,  be  entertained  by  the  United  States  Supreme 

it  was  within  the  cognizance  of  the  District  Court   to    file   a    petition    for   certiorari    to 

Courts  of  the  United  States  for  Porto  Rico.  review    the    proceedings    of    such    tribunal. 

Hijo  17.  U.  S.,  (1904)   194  U.  S.  321.  In  re  Vidal,    (1900)    179  U.  S.  126. 

Sec.  35.  [Appeals  to  United  States  Supreme  Court  —  habeas  corpus.]  That 
writs  of  error  and  appeals  from  the  final  decisions  of  the  supreme  court  of  Porto 
Rico  and  the  district  court  of  the  United  States  shall  be  allowed  and  may  be 
taken  to  the  Supreme  Court  of  the  United  States  in  the  same  manner  and  under 
the  same  regulations  and  in  the  same  cases  as  from  the  supreme  courts  of  the 
Territories  of  the  United  States ;  and  such  writs  of  error  and  appeal  shall  be 
allowed  in  all  cases  where  the  Constitution  of  the  United  States,  or  a  treaty 
thereof,  or  an  Act  of  Congress  is  brought  in  question  and  the  right  claimed 
thereunder  is  denied ;  and  the  supreme  and  district  courts  of  Porto  Rico  and 
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the  respective  judges  thereof  may  grant  writs  of  habeas  corpus  in  all  cases  in 
which  the  same  are  grantable  by  the  judges  of  the  district  and  circuit  courts 
of  the  United  States.  All  such  proceedings  in  the  Supreme  Court  of  the  United 
States  shall  be  conducted  in  the  English  language.     \^S1  Stat  L,  85.] 

When  the  value  of  the  matter  in  dispute  provisions  of  the  local  law  relating  to  jurors, 

exceeds    the    sum    of    OSfOOOy    the    Supreme  in  connection  with  the  statutes  of  the  United 

Court  of  the  United  States  has  jurisdiction  States  relating  to  the  organization  of  grand 

of  an  appeal  from  the  District  Court  of  the  jurors    and    the    trial    and    disposition    of 

United   States  for  Porto   Rico,  as  the  final  criminal  causes,  and  the  court  decided  that, 

judgment    in    a    like   case    in    the    Supreme  notwithstanding  this  statute, .  the  local  Act 

Court  of  one  of  the  territories  could  be  re-  of    Jan.     31,     1901,    was   not   applicable   to 

examined  there.     Hijo  v.  U.  S.,    (1904)    194  the   prosecution,   and    that   the   grand   jury 

U.  S.  320.     See  also  Royal  Ins.  Co.  v.  Mar-  finding  the  indictment,  if  a  grand  jury  was 

tin,   (1904)   192  U.  S.  159,  that  the  question  necessary,   was   organized   consistently   with 

is  not  affected  by  anything  in  the   Circuit  the  laws  of  the  United  States  under  which 

Court  of  Appeals  Act  of  1891.  the  court  proceeded,  a  right  claimed  under 

Denial  of  right  claimed  under  Act  of  Con-  an  Act  of  Congress  is  denied,  and  the  United 

gress.  —  When    the    accused    contends    that  States    Supreme   Court   has   jurisdiction   to 

piirsuant  to  this  statute  the  court  below  in  review    the    judgment.      Crowley    v.    U.    S., 

the    matter   of    the   qualifications   of   grand  (1904)    194  U.  S.  466. 
jurors   should   have  been  controlled  by   the 

Sec.  36.  ^Salaries  —  amount  and  payment.']  That  the  salaries  of  all  offi- 
cials of  Porto  Ricd  not  appointed  by  the  President,  including  deputies,  assist- 
ants, and  other  help,  shall  be  such,  and  be  so  paid  out  of  the  revenues  of  Porto 
Rico,  as  the  executive  council  shall  from  time  to  time  determine :  Provided, 
hd\vever.  That  the  salary  of  no  officer  shall  be  either  increased  or  diminished 
during  his  term  of  office.  The  salaries  of  all  officers  and  all  expenses  of  the 
offices  of  the  various  officials  of  Porto  Rico,  appointed  as  herein  provided  by  the 
President,  including  deputies,  assistants,  and  other  help,  shall  also  be  paid  out  of 
the  revenues  of  Porto  Rico  on  the  warrant  of  the  auditor,  countersigned  by  the 
governor. 

The  annual  salaries  of  the  officials  appointed  by  the  President,  and  so  to 
be  paid,  shall  be  as  follows : 

The  governor,  eight  thousand  dollars ;  in  addition  thereto  he  shall  be  entitled 
to  the  occupancy  of  the  buildings  heretofore  used  by  the  chief  executive  of 
Porto  Rico,  with  the  furniture  and  effects  therein,  free  of  rentaL 

The  secretary,  four  thousand  dollars. 

The  attorney-general,  four  thousand  dollars. 

The  treasurer,  five  thousand  dollars. 

The  auditor,  four  thousand  dollars. 

The  commissioner  of  the  interior,  four  thousand  dollars. 

The  commissioner  of  education,  three  thousand  dollars. 

The  chief  justice  of  the  supreme  court,  five  thousand  dollars. 

The  associate  justices  of  the  supreme  court  (each),  four  thousand  five  hun- 
dred dollars. 

The  marshal  of  the  supreme  court,  three  thousand  dollars. 

The  United  States  district  judge,  five  thousand  dollars. 

The  United  States  district  attorney,  four  thousand  dollars. 

The  United  States  district  marshal,  three  thousand  five  hundred  dollars.  [SJ 
Stat.  L.  85.] 

By  the  Act  of  March  2,  1901,  ch.  812,  sec.  1,  the  salary  of  the  conmiiBsioner  of  education 
is  changed  to  $4,000  per  annum.    See  infra,  p.  777. 

Sec.  37.  [Salaries  of  municipal  officers.]  That  the  provisions  of  the  fore- 
going section  shall  not  apply  to  the  municipal  officials.  Their  salaries  and  the 
compensation  of  their  deputies,  assistants,  and  other  help,  as  well  as  all  other 
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expenses  incurred  by  the  municipalities,  shall  be  paid  out  of  the  municipal 
revenues  in  such  manner  as  the  legislative  assembly  shall  provide.  [SI  StaU 
L.  86.] 

Sec.  38.  {Exfort  duties  not  to  be  imposed  —  assessment  of  taxes  —  bond 
issue  authorized  —  limit  of  indebtedness.]  That  no  export  duties  shall  be  levied 
or  collected  on  exports  from  Porto  Rico ;  but  taxes  and  assessments  on  prop- 
erty, and  license  fees  for  franchises,  privileges,  and  concessions  may  be  imposed 
for  the  purposes  of  the  insular  and  municipaJ  governments,  respectively,  as 
may  be  provided  and  defined  by  act  of  the  legislative  assembly;  and  where 
necessary  to  anticipate  taxes  and  revenues,  bonds  and  other  obligations  may  be 
issued  by  Porto  Rico  or  any  municipal  government  therein  as  may  be  provided 
by  law  to  provide  for  expenditures  authorized  by  law,  and  to  protect  the  public 
credit,  and  to  reimburse  the  United  States  for  any  moneys  which  have  been  or 
may  be  expended  out  of  the  emergency  fund  of  the  War  Department  for  the 
relief  of  the  industrial  conditions  of  Porto  Rico  caused  by  the  hurricane  of 
August  eighth,  eighteen  hundred  and  ninety-nine:  Provided,  however.  That 
no  public  indebtedness  of  Porto  Rico  or  of  any  municipality  thereof  shall  be 
authorized  or  allowed  in  excess  of  seven  per  centum  of  the  aggregate  tax  valua- 
tion of  its  property.      [5i  Stat.  L.  86.] 

Sec.  39.  [Resident  commissioner  to  United  States  —  salary  —  qualifica' 
tions.]  That  the  qualified  voters  of  Porto  Rico  shall,  on  the  first  Tuesday  after 
the  first  Monday  of  November,  anno  Domini  nineteen  hundred,  and  every  two 
years  thereafter,  choose  a  resident  commissioner  to  the  United  States,  who  shall 
be  entitled  to  official  recognition  as  such  by  all  Departments,  upon  presentation 
to  the  Department  of  State  of  a  certificate  of  election  of  the  governor  of  Porto 
Rico,  and  who  shall  be  entitled  to  a  salary,  payable  monthly  by  the  United 
States,  at  the  rate  of  five  thousand  dollars  per  annum :  Provided,  That  no  per- 
son shall  be  eligible  to  such  election  who  is  not  a  bona  fide  citizen  of  Porto  Rico, 
who  is  not  thirty  years  of  age,  and  who  does  not  read  and  write  the  English 
language.      [SI  Stat.  L.  86.] 

TrayeUng  expenses  and  term  of  office.  —  See  further  Act  of  July  1,  1902,  ch.  1383,  sec.  3, 
infra,  p.  778. 

Seo.  40.  [Commission  to  revise  laws  —  to  report  on  permanent  system  of 
govermnent,  etc.  —  expenses  —  report.]  That  a  commission,  to  consist  of  three 
members,  at  least  one  of  whom  shall  be  a  native  citizen  of  Porto  Rico,  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
to  compile  and  revise  the  laws  of  Porto  Rico;  also  the  various  codes  of  pro- 
cedure and  systems  of  municipal  government  now  in  force,  and  to  frame  and 
report  such  legislation  as  may  be  necessary  to  make  a  simple,  harmonious,  and 
economical  government,  establish  justice  and  secure  its  prompt  and  efficient  ad- 
ministration, inaugurate  a  general  system  of  education  and  public  instruction, 
provide  buildings  and  funds  therefor,  equalize  and  simplify  taxation  and  all 
the  methods  of  raising  revenue,  and  make  all  other  provisions  that  may  be 
necessary  to  secure  and  extend  the  benefits  of  a  republican  form  of  government 
to  all  the  inhabitants  of  Porto  Rico ;  and  all  the  expenses  of  such  commissioners, 
including  all  necessary  clerks  and  other  assistants  that  they  may  employ,  and  a 
salary  to  each  member  of  the  commission  at  tJie  rate  of  five  thousand  dollars 
per  annum,  shall  be  allowed  and  paid  out  of  the  treasury  of  Porto  Rico  as  a 
part  of  the  expenses  of  the  government  of  Porto  Rico.  And  said  commission 
shall  make  full  and  final  report,  in  both  the  English  and  Spanish  languages,  of 
all  its  revisions,  compilations,  and  recommendations,  with  explanatory  notes  as 
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to  the  changes  and  the  reasons  therefor,  to  the  Congress  on  or  before  one  year 
after  the  passage  of  this  Act-     \S1  Stat.  L.  86.] 

Sec.  41.  lEjfect.]  That  this  Act  shall  take  effect  and  be  in  force  from  and 
after  the  first  day  of  May,  nineteen  hundred.      \_S1  Stat.  L.  86.] 

Joint  Resolution  To  provide  for  the  administration  of  civil  afiaiis  in  Porto  Rico  pending  the 
appointment  and  qualification  of  the  civil  officers  provided  for  in  the  Act  approved  April 
twelf thy  nineteen  hundred,  entitled,  **  An  Act  temporarily  to  provide  revenues  and  a  civil 
government  for  Porto  Rico,  and  for  other  purposes." 

[Resolution  Xo.  23,  of  May  1,  1900,  81  Stat.  L.  716.] 

[Sec.  1.]  {^Officials  in  office  to  continue  pending  appointment,  etc.,  of 
others.]  That  until  the  officer  to  fill  any  office  provided  for  by  the  Act  of  April 
twelfth,  nineteen  hundred,  entitled  "  An  Act  temporarily  to  provide  revenues 
and  a  civil  government  for  Porto  Rico,  and  for  other  purposes,"  shall  have  been 
appointed  and  qualified,  the  officer  or  officers  now  performing  the  civil  duti&s 
pertaining  to  such  office  may  continue  to  perform  the  same  under  the  authority' 
of  said  Act;  and  no  officer  of  the  Army  shall  lose  his  commission  by  reason 
thereof:  Provided,  That  nothing  herein  contained  shall  be  held  to  extend  the 
time  for  the  appointment  and  qualification  of  any  such  officers  beyond  the  first 
day  of  August,  nineteen  hundred.      [81  Stat.  L.  715.] 

The  Act  of  April  12,  1900,  ch.  191,  above  mentioned,  is  given  supra,  commencing  p.  762. 

Sec.  2.  [Franchises  to  receive  President's  approval.]  That  all  railroad, 
street  railway,  telegraph  and  telephone  franchises,  privileges  or  concessions 
granted  under  section  thirty-two  of  said  Act  shall  be  approved  by  the  President 
of  the  United  States,  and  no  such  franchise,  privilege,  or  concession  shall  be 
operative  until  it  shall  have  been  so  approved.      [31  Stat.  L.  716.] 

Section  32  of  the  Act  of  April  12,  1900,  ch.  191,  above  mentioned,  is  given  supra,  p.   772. 

Sec.  3.  [Franchises  —  provisions  —  engaging  in  real  estate  transactions  — 
foreign  corporations.]  That  all  franchises,  privileges  or  concessions  granted 
imder  section  thirty-two  of  said  Act  shall  provide  that  the  same  shall  be  subject 
to  amendment,  alteration,  or  repeal;  shall  forbid  the  issue  of  stock  or  bonds, 
except  in  exchange  for  actual  cash,  or  property  at  a  fair  valuation,  equal  in 
amount  to  the  par  value  of  the  stock  or  bonds  issued ;  shall  forbid  the  declaring 
of  stock  or  bond  dividends;  and,  in  the  case  of  public-service  corporations,  shall 
provide  for  the  effective  regulation  of  the  charges  thereof  and  for  the  purchase 
or  taking  by  the  public  authorities  of  their  property  at  a  fair  and  reasonable 
valuation.  No  corporation  shall  be  authorized  to  conduct  the  business  of  buy- 
ing and  selling  real  estate  or  be  permitted  to  hold  or  own  real  estate  except 
such  as  may  be  reasonably  necessary  to  enable  it  to  carry  out  the  purposes  for 
which  it  was  created,  and  every  corporation  hereafter  authorized  to  engage  in 
agriculture  shall  by  its  charter  be  restricted  to  the  ownership  and  control  of  not 
to  exceed  five  hundred  acres  of  land ;  and  this  provision  ohall  be  held  to  prevent 
any  member  of  a  coi-poration  engaged  in  agriculture  from  being  in  any  wise 
interested  in  any  other  corporation  engaged  in  agriculture.  Corporations, 
however,  may  loan  funds  upon  real  estate  security,  and  purchase  real  estate 
when  necessary  for  the  collection  of  loans,  but  they  shall  dispose  of  real  estate 
so  obtained  within  five  years  after  receiving  the  title.  Corporations  not 
organized  in  Porto  Rico,  and  doing  business  therein,  shall  be  bound  by  the 
provisions  of  this  section  so  far  as  they  are  applicable.      [31  Stat.  L.  716.] 

Section  32  of  the  Act  of  April  12,  1900,  ch.  191,  above  mentioned,  is  given  supra,  p.    772. 
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Aa  Act  To  amend  an  Act  entitled  **  An  Act  temporarily  to  provide  revenues  and  a  civil  govern- 
ment for  Porto  SicOy  and  for  other  purposes/'  approved  April  twelfth,  nineteen  hundred^ 
and  to  increase  the  salary  of  the  commissioner  of  education  provided  for  by  said  Act. 

[Act  of  March  2,  1901,  ch.  S12,  31  Stat.  L.  P5a.] 

[Sec.  1.]  [Salary  of  coimnissioner  of  education  —  salaries  of  district 
court  officials.]  That  the  salary  of  the  commissioner  of  education  for  Porto 
Rico  shall,  from  and  after  the  first  day  of  April,  nineteen  hundred  and  one,  be 
four  thousand  dollars  per  annum,  and  in  addition  to  the  duties  provided  by 
section  thirty-six  of  the  Act  of  April  twelfth,  nineteen  hundred,  the  executive 
council  shall,  from  time  to  time,  determine  the  salaries  of  all  officials  and 
assistants,  appointed  by  the  United  States  district  court,  including  the  clerk 
and  the  interpreter,  which  shall  be  paid  out  of  the  revenues  of  Porto  Rico  as 
other  salaries  and  expenses  of  like  character  are  paid  under  the  provisions  of 
said  Act      [SI  Stat.  L.  963.] 

Section  36  of  the  Act  of  April  12, 1900,  eh.  191,  above  mentioned,  is  given  supra,  p.    774. 

Sec.  2.  [Fees  and  expetises  of  courts,  how  payable  —  fees  of  court  com- 
missioners.]  That  such  fees  and  expenses  as  are  payable  by  the  United  States, 
if  earned  or  incurred  in  connection  with  a  circuit  or  district  court  of  the  United 
States,  shall  be  paid  from  the  revenues  of  Porto  Rico,  if  earned  or  incurred  in 
connection  with  the  district  court  of  the  United  States  for  Porto  Rico.  That 
all  such  fees,  fines,  costs,  and  forfeitures  as  would  be  deposited  to  the  credit  of 
the  United  States,  if  collected  and  paid  into  a  circuit  or  district  court  of  the 
United  States,  shall  become  revenues  of  Porto  Rico,  if  collected  and  paid  into 
the  district  court  of  the  United  States  for  Porto  Rico.  The  commissioners 
appointed,  as  provided  in  section  thirty-four  of  said  Act  approved  April  twelfth, 
nineteen  hundred,  shall  be  entitled  to  the  fees  provided  for  United  States  com- 
missioners: Provided,  That  payments  of  fees  and  expenses,  heretofore  made 
in  good  faith  by  the  United  States  district  marshal,  either  from  funds  advanced 
to  him  by  the  United  States  or  by  Porto  Rico,  may  be  allowed  by  the  accounting 
officers  of  the  United  States  or  the  accounting  officers  of  Porto  Rico,  as  the  case 
may  be,  in  the  settlement  of  his  accounts.      [31  Stat.  L.  963.] 

Section  34  of  the  Act  of  April  12,  1900,  ch.  191,  above  mentioned,  is  given  supra,  p.  773. 
Fees  of  United  States  commissioners.  —  See  JuDiciAii  Officeiw,  vol.  4,  p.  146. 

Sec.  3.  [Jurisdiction  of  district  court  extended.]  That  the  jurisdiction  of 
the  district  court  of  the  United  States  for  Porto  Rico  in  civil  cases  shall,  in 
addition  to  that  conferred  by  the  Act  of  April  twelfth,  nineteen  hundred,  ex- 
tend to  and  embrace  controversies  where  the  parties,  or  either  of  them,  are 
citizens  of  the  United  States,  or  citizens  or  subjects  of  a  foreign  State  or  States, 
wherein  the  matter  in  dispute  exceeds,  exclusive  of  interest  or  costs,  the  sum 
or  value  of  one  thousand  dollars.      [31  Stat.  L.  963.] 

The  Act  of  April  12,  1900,  ch.  191,  above  mentioned,  is  given  supra,  commencing  p.  762L 

Sec.  4.  [Mileage  of  jurors  and  witnesses.]  That  jurors  and  witnesses  in 
the  United  States  district  court  of  Porto  Rico  shall  be  entitled  to  and  receive 
fifteen  cents  for  each  mile  necessarily  traveled  over  any  stage  line  or  by  private 
conveyance  and  ten  cents  for  each  mile  over  any  railway  in  going  to  and  return- 
ing from  said  courts:  Provided,  That  no  constructive  or  double  mileage  fees 
shall  be  allowed  by  reason  of  any  person  being  summoned  both  as  witness  and 
juror,  or  as  witness  in  two  or  more  cases  pending  in  the  same  court  and  triable 
at  the  same  term  thereof.      [31  Stat.  L.  96 ^.] 
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An  Act  Aathorizing  the  President  to  reserve  public  lands  and  buildings  in  the  island  of  Porto 
Rico  for  public  uses,  and  granting  other  public  lands  and  buildings  to  the  government  of 
Porto  Rico,  and  for  other  purposes. 

[Act  of  July  1,  1902,  ch.  1883,  32  Stat.  L.  731.] 

[Sec.  1.]  [Reservation  of  public  lands,  etc.,  for  pvhlic  purposes  —  grant 
of  other  lands  to  government  of  Porto  Rico.  ]  That  the  Pfesidelit  be,  and  he  is 
hereby,  authorized  to  make,  within  one  year  after  the  approval  of  this  Act, 
such  reservation  of  public  lands  and  buildings  belonging  to  the  United  States 
ill  the  island  of  Porto  Rico,  for  military,  naval,  light-house,  marinerhospital, 
post-offices,  custom-houses,  United  States  courts,  and  other  public  purposes,  as 
he  may  deem  necessary,  and  all  the  public  lands  and  buildings,  not  including 
liarbor  areas  and  navigable  streams  and  bodies  of  water  and  the  submerged 
lands  underlying  the  same,  owned  by  the  United  States  in  said  island  and  not 
so  reserved  be,  and  the  same  are  hereby,  granted  to  the  government  of  Porto 
Rico,  to  be  held  or  disposed  of  for  the  use  and  benefit  of  the  people  of  said 
island:  Provided,  That  said  grant  is  upon  the  express  condition  that  the 
government  of  Porto  Rico,  by  proper  authority,  release  to  the  United  States 
auy  interest  or  claim  it  may  have  in  or  upon  the  lands  or  buildings  reserved  by 
the  President  under  the  provisions  of  this  Act:  And  provided  further.  That 
nothing  herein  contained  shall  be  so  construed  as  to  affect  any  legal  or  equitable 
rights  acquired  by  the  government  of  Porto  Rico  or  by  any  other  party,  under 
tiny  contract,  lease,  or  license  made  by  the  United  States  authorities  prior  to  the 
first  day  of  May,  nineteen  hundred.      {S2  Stat.  L.  781.] 

Sec.  2.  [Appropriation  for  law  library  for  district  courf]  That  the  sum 
of  two  thousand  dollars  is  hereby  appropriated,  out  of  any  funds  in  the  Treasury 
of  the  United  States  not  otherwise  appropriated,  to  be  expended  by  the  clerk 
of  the  district  court  of  the  United  States  for  Porto  Rico,  under  the  supervision 
jmd  subject  to  the  approval  of  the  presiding  judge  of  said  court,  in  the  pur- 
chase of  a  law  library  for  the  use  of  said  court.      [82  Stat.  L.  732.] 

Sec.  3.  [Resident  commissioner  to  United  States  —  tra/velvng  expenses  — 
term  of  office.]  That  the  resident  commissioner  from  Porto  Rico  to  the  United 
States,  provided  for  by  section  thirty-nine  of  the  Act  of  April  twelfth,  nineteen 
hundred,  entitled  "  An  Act  temporarily  to  provide  revenues  and  a  civil  govern- 
ment for  Porto  Rico,  and  for  other  purposes,"  shall  be  entitled,  in  addition  to 
his  salary  as  now  fixed  by  law,  to  his  actual  expenses  in  traveling  to  and  from 
Porto  Rico  once  annually,  and  his  term  of  office  shall  commence  on  the  fourth 
day  of  March  next  succeeding  the  date  of  his  election ;  and  the  term  of  office 
of  the  present  incumbent  is  hereby  extended  to  the  third  day  of  March,  nineteen 
hundred  and  three.      [32  Slai.  L.  73^.] 

Section  39  of  the  Act  of  April  12, 1900,  ch.  191,  above  mentioned,  is  given  sujMra,  p.  775. 


An  Act  Appropriating,  for  the  benefit  and  goyemment  of  Porto  Rico,  revennes  collected  on 
importations  tiierefrom  since  its  evacuation  by  Spain,  and  revenues  hereafter  collected 
on  such  importations  under  existing  law. 

[Act  of  March  24,  1900,  ch.  91,  31  Stat.  L.  61.] 

[Appropriaiion  of  amount  of  customs  revenue  on  importations  from  Porto 
Rico  for  use  of  Us  government,  etc.]  That  the  sum  of  two  million  and  ninety- 
five  thousand  four  hundred  and  fifty-five  dollars  and  eighty-eight  cents,  being 
the  amount  of  customs  revenue  received  on  importations  by  the  United  Statea 
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from  Porto  Eico  since  tKe  evacuation  of  Porto  Rico  by  the  Spanish  forces  on 
the  eighteenth  of  October,  eighteen  hundred  and  ninety-eight,  to  the  first  of 
January,  nineteen  hundred,  together  with  any  further  customs  revenue  col- 
lected on  importations  from  Porto  Rico  since  the  first  of  January,  nineteen 
hundred,  or  that  shall  hereafter  be  collected  under  existing  law,  shall  be  placed 
at  the  disposal  of  the  President,  to  be  used  for  the  government  now  existing 
and  which  may  hereafter  be  established  in  Porto  Rico,  and  for  the  aid  and 
relief  of  the  people  thereof,  and  for  public  education,  public  works,  and  other 
governmental  and  public  purposes  therein  until  otherwise  provided  by  law; 
and  the  revenues  herein  referred  to,  already  collected  and  to  be  collected  under 
existing  law,  are  hereby  appropriated  for  the  purposes  herein  specified,  out  of 
any  moneys  in  the  Treasury  not  otherwise  appropriated.      \S1  Stat,  L.  51,'\ 


President's  authority  over  expenditures. — 
Under  this  statute,  the  President,  by  his 
order  on  April  23,  1901;  allotted  and  set 
aside  $500,000  of  this  appropriation  "to  be 
expended  for  public  and  permanent  improve- 
ments in  Porto  Rico,  under  the  supervision 
and  subject  to  the  approval  of  the  governor 
and  executive  council  of  the  island."  This 
allotment  did  not  exhaust  the  President's 
discretion  as  to  who  should  supervise  and 
approve  this  expenditure,  nor  did  it  confer 
upon  the  governor  or  executive  council  any 
permanent  right  to  continue  to  do  so,  or 
beyond  the  pleasure  of  the  President,  and 
he  had  the  power  to  place  the  disbursement 


of  such  a^ipropriation  under  the  control  of 
the  ''  administrative  authorities  "  instead  of 
the  "executive  council."  (1901)  23  Op. 
Atty.-Gen.  450. 

Erecting  or  equipping  schoolhouses.  —  The 
President  may  lawfully  direct  that  a  portion 
of  the  appropriation  provided  by  this  statute 
be  used  for  the  purpose  of  erecting  and 
equipping  schoolhouses  in  that  island.  (1900) 
23  Op.  Atty.-Gen.  329. 

The  Act  of  April  12,  1900,  does  not  repeal, 
either  expressly  or  by  implication,  and  is 
not  inconsistent  with,  this  statute.  (1900) 
23  Op.  Atty.-Gen.  329. 


PORTS  OF  ENTRY  AND  DELIVERY. 


See  CUSTOMS  DUTIES. 
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L  Post  Offices  and  Postmasters,  792. 

B.  8.  3829.  Establishment  of  Post  Offices^  702. 

3830.  (^Appointment  and  Removal  of  Postmasters  —  Superseded)^  792. 
Act  of  July  12,  1876,  ch.  J7g,  793. 

Sec,  5.  Classification  of  Postmasters^  793. 

6,  Appointment^  Removal^  and  Term  of  Office^  793. 
Act  of  March  18^  1874,  ch.  57,  793. 

Commissions  of  Presidential  Postmasters^  793. 
B.  8.  3831.   Residence  of  Postmaster,  794. 

3832.  Effect  of  Omission  to  Take  Oath,  794. 

3833.  Suits  and  Prosecutions  in  State  Courts,  794. 

3834.  Bond  of  Postmaster,  794. 

3835.  Application  of  Payments  Made  After  Giving  New  Bond — 

.  Notice  to  Sureties  of  Deficiency,  795. 

3836.  Limit  of  Time  of  Sureties'  Liability,  796. 

3837.  Reneiving  Bond,  796. 
Act  of  yune  13,  i8g8,  ch.  446,  796. 

Sec,  J,  Bonds  of  Assistant  Postmasters  and  Cashiers^  796. 

B.  8.  3838.  Sureties  on  Bond;  Lfow  Released,  797. 

3839.  Post  Offices  to  Be  Kept  Open,  797. 

3840.  Making  Up  the  Mail,  797. 

3841.  Arrival  and  Departure  of  the  Mail,  798. 

3842.  Records  at  Post  Offices^  798. 

3843.  Quarterly  Accounts  of  Receipts,  798. 

3844.  Quarterly  Accounts  to  Be  Sworn  to,  798. 

3845.  Neglect  to  Render  Accounts;  Penalty,  798. 
Act  of  March  17,  1882,  ch,  41,  799. 

Sec.  I,  Adjustment  of  Claims  for  Loss  by  Burglary^  Fire^  or  Other 
Casualty,  799. 
2,  Report  to  Congress,  800. 
B.  8.  3846.  Money  to  Be  Safely  Kept,  800. 

3847.  Custody  of  Government  Money  in  Hands  of  Postmasters^  80a 
3840.   Frequent  Deposits  of  Revenues,  801. 

3849.  Report  of  Delinquencies,  801. 

3850.  Postmasters  Not  to  Be  Contractors,  801. 

3851.  Postmasters  Not  to  Be  Lottery  Agents,  801. 
Act  of  May  4,  1882,  ch.  116,  80 1 . 

Sec.  I,  Postmasters  at  Presidential  Offices  as  Disbursing  Officers^  801. 
Act  of  July  s,  ^884,  ch.  234,  802. 

Sec.  I.  Postmasters  at  Money-order  Offices  as  Disbursing  Officers,  802. 
B.  8.  3852.   (^Salaries  of  Postmasters  —  Superseded),  802. 
Act  of  March  3,  1883,  ch.  142,  802. 

Sec.  I,  Salaries  of  Postmasters  of  First,  Second,  and  Third  Classes,  802. 

2,  Salaries  of  Postmasters  of  Fourth  Class,  804. 

3,  Orders  Relative  to  Salaries,  805. 

4,  Annual  Readjustment  of  Salaries  —  Salaries  at  Washington^  D, 

C,  and  Neiu  York  City,  805. 
Act  of  Feb.  7,  igoo,  ch.  11,  806. 

Salary  of  Postmaster  at  Washington,  D.  C,  8o6» 
Act  of  March  3,  1875,  ch.  128,  806. 

Sec,  I,  Salary  of  Postmaster  of  New  York  City,  806. 
B.  8.  3853    Salaries  at  New  Offices,  806. 

3854.   {Readjusting  Salaries  —  Superseded),  806. 
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B.  8.  3855.  {Basis  of  Readjusting  Salaries  —  Superseded)^  806. 

3856.  {Orders  Changing  Salaries  —  Superseded)^  806. 

3857.  Limit  of  Pay  of  Postmasters^  807. 
Act  of  March  j,  /<$yp,  ch.  180^  807. 

Sec,  ji.  Salary  of  Acting  Postmaster,  807. 
Act  of  March  j,  iSSj,  ch,  123,  807. 

Sec,  4,  Clerks    in  Money-order   Offices  —  In  International  Exchange 
Offices  —  Postmasters'  Salaries,  807. 
Act  of  March  2,  1889,  ch,  374,  808. 

Sec,  I,   Clerks,  etc.,  in  First-class  Offices,  808. 

Classification  in  Second-class  Offices  —  Promotions,  810. 
B.  B.  3858.  No  Employee  to  Receive  Fees,  812. 
Act  of  April  21,  ipo2,  ch,  J63,  812. 

Sec.  2,  Incapacitated  Employees  —  Pensions  and  Exemptions  from  Service 
Prohibited,  812. 
Act  of  March  3,  1883,  ch  342,  812. 

Sec,  I,  Assignment  of  Clerks  in  Office,  812. 
Act  of  March  13,  i8p8,  ch.  68,  812. 

Sec,  p.  Detail  of  Clerks,  Si 2, 
Act  of  Oct.  I,  i8po,  ch.  1260,  812. 

Leave  of  Absence  for  Clerks,  812. 
Act  of  March  3,  i8jg,  ch.  180,  813. 

Cap  or  Badge  of  Postal  Clerks,  etc,  813. 
Act  of  yune  17,  1878,  ch,  239,  813. 

Sec,  I.  False  Returns  of  Business,  813. 
B.  8.  3859.  {Allowances  at  Distributing  Offices  —  Superseded),  814. 
Act  of  yuly  12,  1876,  ch,  179,  814. 

Sec,  II,  Distributing  and  Separating  Offices — Allowance  for  Clerks,  814. 
B.  8.  3860.  Expenses  at  Post  Offices,  814. 
Act  of  April  21,  1902,  ch,  363,  814. 

Sec,  I,  Miscellaneous  Expenses  at  First  and  Second  Class  Offices,  814. 
Act  of  yune  30,  i8po,  ch,  641,  815. 

Branch  Offices,  etc,  at  Wcuhington,  D,  C,  815. 
Act  of  yuly  24,  1888,  ch.  702,  815. 

Sec,  I,  Rent,  Light,  and  Fuel  for  Third-class  Offices,  815. 
Act  of  April  21,  1^2,  ch,  363,  815. 

Sec,  I,  Limit  of  Rent,  Light,  and  Fuel  for  Third-class  Offices  —  Leases 
for  First,  Second,  and  Third  Class  Offices,  815. 
Act  of  March  3,  1883,  ch.  342,  815. 

•S^^.  I,    Termination  of  Lease  of  Building,  815. 
B.  B.  3861.  Deductions  Out  of  Receipts,  816. 

3862.  Deductions  to  Be  Audited,  816. 

3863.  Extra  Labor  at  Offices,  8 1 6. 

3864.  Discontinuing  Offices,  816. 
Act  of  yune  9,  i8q6,  ch.  386,  816. 

Post  Offices  at  County  Seats  to  Be  Continued,  8 id. 

IL  Carriers,  Branch  Offices,  and  Receiving-Boxes,  816. 

B.  8.  3865.  (Letter  Carrier  Delivery  —  Superseded),  816. 

3860.   (Salaries  to  Carriers  —  Superseded),  817. 
Act  of  yan,  3,  1887,  ch,  14,  Si y. 

Sec,  I,  Free  Delivery  Sennce,  at  What  Places,  817. 

2,  Classification  and  Compensation  of  Carriers,  818. 

3,  In  Cities  of  Less  than  73,000  Population,  818. 

4,  Repeal,  818. 

Act  of  Feb,  21,  i87g,  ch,  g3,  818. 
Sees,  1-3,  (Superseded),  818. 

4,  Appointment  ana  Promotion  —  Substitute  Carriers,  8x8. 
3,  (Superseded),  819. 
Art  of  May  24,  1888,  ch.  308,  819. 

Eight  Hours  to  Constitute  a  Day's  }york  for  Letter  Carrier^, 
819. 
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Act  of  yune  2,  igoo^  ch,  613^  82 1. 

Hours  of  Work^  Sundays  and  Hol\ftays^  821. 
Act  of  yune  27,  1884^  ch.  126,  821. 

Leave  of  Absence  —  Substitute  Carriers^  821. 
B.  B.  3867.  Uniform  for  Carriers — Penalty  for  Unauthorized  Wearing ^%2\. 

3860.  Receiving-boxes^  821. 
Act  of  March  j,  18^^  ch.  j88,  822. 

Sec.  I.  Mail  Collection  Boxes  and  Chutes  in  Buildings^  822. 
B.  B.  3869.  Injuring  Receiving-boxes  —  Assaulting   Carriers  —  Aiders  and 

Abettors y  822. 
Act  of  April  21,  1^2,  ch.  jdj^  822. 

Sec.  I.  Injuring  Rural  Free-delivery  Boxes^  833. 
B.  8.  3870.  Bonds  of  Carriers^  823. 

3871.  Branch  Offices,  823. 
Act  of  yutie  p,  i8g6,  ch.  j86,  823. 

Restrictions  as  to  EstcUflishment  of   Substations    and  Branek 
Offices,  823. 
B.  8.  3872.  {Rate  of  Postage  on  Newspapers —  Superseded),  833. 
3873.  Extra  Postage  or  Carriers*  Fees  Prohibited,  823. 
3874-  Expenses  of  Carriers  and  Branch  Offices,  823. 
Act  of  April  21,  1902,  ch.  563,  824. 

Sec,  I.  Rural  Free-delivery  Service  —  Agents  —  Inspectors  —  Clerks  ^^ 
Carriers  —  Oaths,  824. 
Act  of  March  2,  i88g,  ch.  jy4,  824. 

Sec.  I.  Supplies  for  Rural  Free  Delivery,  824. 
Act  of  March  j,  i88s,  ch.  342,  825. 

Sec.  3.  Special   Delivery    of   Letters  —  Special    Stamps —  Insufficient 
Postage,  825. 
4.  Hours  of  Delivery,  825. 

J.  Employment  of  Persons  to  Deliver  Special-stamp  Letters^  825. 
6.  Compensation  of  Persons  Employed  to  Make  Deliveries,  825. 
Act  of  Aug.  4,  1886,  ch.  poi,  826. 

Sec.  I.   Special  Delivery  Extended  to  All  Mailable  Matter  —  Employ- 
ment of  Messengers  —  Compensation  —  ContrcLCts^  826. 

2,  Postmaster- General  to  Prescribe  Regulations,  826. 

3,  False  Returns  by  Postmasters  —  Penalty,  826. 

4,  Special-delivery  Messengers  Deemed  in  Postal  Service,  837. 
Act  of  yune  2,  ipoo,  ch.  613,  827. 

Car  Fare  for  Special- delivery  Messengers  —  Special  Delivery 
by  Any  Employee,  827. 

III.  Mail  Matter,  827. 

*•  B.  3875-3879.  {Superseded),  827. 
Act  of  March  3,  iS^g,  ch.  180,  828. 
Sees.  I,  2.  {Make  Appropriations),  828 

3.  {What  Trains  to  Carry  Mails.     See  infra,  p.  917),  828. 

4.  {Style,  Construction,  Fittings,  and  Maintenance  of  Cars.     See 

infra,  p.  924),  828. 
J.  {Penalties  for  Failure  to  Deln^er  Mail  on  Time  —  RepecUed),  828. 

6.  {Data  as  to  Railroad  Operations,  Receipts,  and  Expenditures  — 

Report  to  Congress.     See  infra,  p.  921),  828. 

7.  Classes  of  Mailable  Matter,  828. 

8.  First-class  Matter,  828. 

p.  {Rates  of  Postage.     See  infra,  p.  854),  828. 

10.  Second-class  Matter,  829. 

11.  {Rates  on  Second-class  Matter  Sent  by  Publishers  —  Superseded^ 

829. 

12.  Examination  of  Second-class  Matter,  829. 

13.  False  Evidence  as  to  Character  of  Publication  —  Penalty^  839. 

14.  Conditions  for  Admission  to  Second  Class,  830. 

T^.  Foreign  Nnvspapers  and  Periodicals  —  Publications   Violating 
Copyrights,  830. 
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Su,  id.  Supplements  to  Publicatiotis^  831. 

//.   Third-class  Matter — Rate  of  Postage  —  Customs  Duties  in  Case 

of  Foreign  Mails,  831. 
iS.  ''Circular**  Defined,  831. 

19,  ''Printed  Matter**  Defined,  %^i. 

20,  (Fourth-class  Matter  —  Superseded^  831. 

21,  Fourth-class  Matter  —  RcUe  of  Postage  —  Disposition  of  Non* 

mailable  Matter,  832. 

22,  Permissible  Writings  and  Marks  on  Second,  Third,  and  Fourth 

Class  Matter,  832. 
2j,  Letter  Postage    Chargeable    When   Other    Writing  Is   on  or 
Inclosed — PencUty  —  Exceptions  as  to  Publishers,  832. 

24,  Regulations  for  Wrapping,  833. 

25,  {Publications  Sent  to  Subscribers  in  County  of  Publication.     See 

P-  857),  833. 

26,  (^Insufficiently  Paid  First-class  Matter,     See  p.  852),  833. 

27,  (^Penalty  for  Failure  to  Account  for  Postage,     See  p.  853),  833. 

28,  {^Penalty  for  Using  Canceled  Stamps,     See  p.  870),  833. 
2p.  {Official  Mail  Matter,     See  p.  861),  833. 

JO.  {Amends  R.  S.,  sec.  39SS-     See  p.  887),  833. 

ji.  {Compensation  of  Acting  Posttnaster.     See  p.  807),  833. 

32.  {Letter-sheet  Envelopes  and  Double  Postal  Cards.     See  p.  867), 

833- 

33.  When  Act  Takes  Effect  —  Repeal,  833. 

Act  of  July  16,  1894,  ch.  137,  833. 

Sec,  I.  Publications  of  Various  Societies,  Boards,  and  Unions  as  Second- 
class  Matter,  833. 
Act  of  March  2,  iSgg,  ch.  362,  834. 

Postage  on  Letters  Written  by  the  Blind,  834. 
Act  of  yune  6,  1900,  ch,  801,  834. 

State  Agricultural  jPublications  as  Secofid-class  Matter,  834. 
Act  of  March  3,  1901,  ch,  8^1,  834. 

Sec,  I,  Second-class  Mail  Privileges  Annulled  Only  After  Hearing,  834. 
Act  of  yune  8,  i8g6,  ch.  370,  834. 

Fourth-class  Matter  Defined — Limit  of  Weight,  834. 
Act  of  March  j,  j88s,  ch.  342,  834. 

Sec.  I,  Marking  Items  in  Newspapers,  etc,  834. 
Act  of  yan.  20,  1888,  ch.  2,  835. 

Sec.  I.  Permissible  Marks  on  Second,  Third,  and  Fourth  Class  Matter 

—  Regulations,  835. 

2,  Letter  Postage  Chargeable  in  Case  of  Other  Writing  or  Inclosures 

—  Penalty,  836. 

B.  8.  3880.  Metric  Postal  Balances,  836. 

3881.  (  Wrapping  and  Securing  Matter —  Superseded),  836. 

3882.  Removing  Wrappers,  836. 

3883.  Newspapers  to  Be  Dried  and  in  Wrappers,  836. 

3884.  {Papers  and  Periodicals  to  One  Address  —  Superseded),  836. 

3885.  Notice  of  Refusal  to  Receive  Newspapers,  836. 
3880,  3887.   {Superseded),  837. 

3888.  Carrying  Ne^vspapers  Out  of  Mail,  837. 

3889.  Delivery  of  Nnvspapers  by  Route  Agents,  837. 

3890.  Detaining  Letters  —  Pendlty,  837. 

3891.  Dstaining,  Opening,  or  Destroying  Letters  —  Penalty,  837. 

3892.  Intercepting  or  Secreting  Letters  —  Penalty,  838. 

3893.  Obscene  Books,  Prints,  etc.,  and  Articles  Designed  or  Intended  for 

Indecent  or  Immoral  Uses,  etc.,  Not  Mailable  —  Penalty,  839. 

3894.  Lottery,  Gift  Enterprise,  etc..  Circulars,  Letters,  and  Advertise- 

ments Not  Mailable  —  Penalty  —  yurtsdiction  of  Offenses,  846. 
Act  of  yune  r6\  t888.  ch.  3^4,  849. 

Sec.  3.  Matter  Unmailable  with  Indecent,  Libelous,   Threatening,  etc.. 
Delineations  on  Wrapper  —  Penalty,  849. 
E.  8.  3895.  Letters  Seized  to  Be  Returned  to  Senders,  851. 
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IV.  Postage,  8c 2. 

B.  B.  3890.  Prepayment  of  Postage^  852. 

3897.  (^Third-class  Matter  —  Superseded)^  852. 

3898.  Disposal  of  Partly  Paid  and  Unpaid  Letters^  852. 
Act  of  March  J,  i^Jp,  ch.  180^  852. 

Sec,  26,  Part-paid  Letters  to  Be  Delivered  on  Payment  of  Deficiency  by 
Special  Stamps^  852. 
27.  Failure  to  Account  for  Postage  Due  or  Collected — Penalty^  853. 
Act  of  June  13,  i8q8^  ch.  446,  853. 

Sec,  4,  Return  or  Remailing  of  Otiur   Classes  of  Mail — Notice  « 
Sender^  853. 
B.  8.  3899.  Fraudulent  Keceipts  of  Postage — Penalty^  853. 

3900.  Postage  to  Be  Paid  Before  Delivery^  853. 

3901.  Box  Rents  to  Be  Prepaid^  853. 

3902.  (Unpaid  Soldiers*  and  Sailors*  Letters —  Superseded)^  853. 

3903.  (Postage  on  Letters  and  Letter  Matter —  Superseded) ,  853. 

3904.  (Drop-letter  Postage — Superseded)^  854. 
Act  of  March  j,  1879^  ^^-  ^^^y  854. 

Sec,  p.  Postage  on  First-class  Matter — Soldiers*  and  Sailors*  Letter s^  854. 
Act  of  March  j,  i88s,  ch,  342^  854. 

Sec,  I,  Postage  on  First-class  Matter ^  854. 
Act  of  May  /p,  i8g8,  ch,  j^/,  854. 

Private  Mailing  Cards^  85  4. 
B.  8.  3905.  (Postage  on  Regular  Printed  Matter — Superseded)^  855. 

3906.  (Certain  Postage  to  Be  Paid  Quarterly  —  Superseded)^  855. 

3907.  (^Postage  on  Packages  of  Small  Papers  —  Superseded)^  855. 
30O0.  (Postage  to  Regular  Dealers  —  Superseded)^  855. 

Act  of  June  23,  1874,  ch.  456,  855. 

Sec,  3,  Postage  on  Newspapers  and  Periodicals  Sent  to  Subscribers  or 
News  Agents^  855. 

6.  Method  of  Paying  Postage  in  Such  Cases ^  856. 
Act  of  March  j,  1883,  ch,  342,  856. 

Sec.  I,  Postage  on  Publications  of  Second  Cldss  Sent  to  Subscribers  cr 
News  Agents^  856. 
Act  of  June  p,  1884,  ch,  /j,  856. 

Postage  on  Newspapers  and  Periodicals  When  Sent  by  Other 
than  Publishers  or  News  Agents^  856. 
Act  of  March  3,  1879,  ^^-  ^^^»  857. 

Sec.  23,  Publications  Sent  to  Subscribers  in  County  of  Publication^  857. 
Act  of  June  13,  i8g8,  ch,  446,  857. 

Sec,  I,  Newspaper  and  Periodical  Stamps  Discontinued^  857. 
B.  8.  3909.  (Affidavits  of  Publishers — Penalty  —  Superseded  )y  857. 
Act  of  June  23,  1874,  ch.  436,  857. 

Sec,  g.  Affidavits  of  Publishers^   Agents,  etc.,  as  to  Prepayment  of 
Postage  —  Penalties^  85  7 . 
B.  8.  39x0.  (Postage  on  Transient,  elc.y  Matter  —  Superseded),  858. 

391 1.  Clothing  to  Soldiers  by  Mail,  858. 

3912.  Postage  on  Foreign  Mail  Matter^  858. 

3913.  Postage  on  Irregular  Sea  Letters,  858. 
Act  of  June  23,  1874,  ch.  436,  859. 

Sec,  13.  Postage  on  Congressional  Record,  859. 
Act  of  March  3,  1873,  ^^-  ^^^^  859. 

Sec.  3.  Franking  of  Congressional  Record  by  Members  of  Congress^  8^9 

7,  Franking  of  Seeds  and  Reports  from  Agriculture^  Department, 

859- 
Ad  of  March  3,  1877,  ch,  103,  859. 

Sec,  J,  Letters,  etc..  on  Public  Business  Free — Official  Envelopes^ 
fenacty  for  Private  Use,  859. 
t.   Official  Em^elopes  to  Be  Proiided,  860. 

7.  Franking  of  Public  Documents  by  M^rnbers  of  Congress  and 
Others,  860. 
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Act  of  Dec,  /J,  iSyjy  ch.j,  86 1. 

Franking  of  Public  Documents  by  Vice-President  and  Others^  86 1. 
Act  of  March  3^  i8jg^  ch.  J  So,  86 1. 

Sec,  I,  Franking  of  Public  Documents  by  Members  of  Congress  and 
Others,  86 1. 
2g.  Letters,  etc.,  on  Official  Business,  Free  —  Official  Envelopes  — 
Return  Envelopes  —  Official  Mail  Matter  of  Smithsonian 
Institution  — Registered  Letters  from  Departments  — Part-paid 
Letters  to  Departments,  86 1. 
Act  of  July  2,  i886,  ch.  6ii,  863. 

Official  Mail  Matter  of  Pension  Agents  to  Be  Free^  863. 
Act  of  March  3,  1883,  ch.  128,  863. 

Sec.  2,  Return  Penalty  Envelopes  to  Be  Inclosed  to  Members  of  Congress 
in  Official  Communications  Requiring  Answers,  863. 
Act  of  March  3,  i8gi,  ch.  S47y  863. 

Sec.  3.  Members  of  Congress  May  Frank  Official  Letters  to  Government 
Officers,  863. 
Act  of  Aug.  j8,  1894,  ch.  301,  863. 

Sec.  I.  Official  Mail  Matter  of  National  Home  for  Disabled  Volunteer 
Soldiers  to  Be  Mailed  Free,  863. 
Act  of  Feb.  20,  i8gy,  ch.  268,  863. 

Official  Mail  Matter  of  Bureau  of  American  Republics  Mailed 
FreCy  863. 
Act  of  yan.  12,  iSgs^  ch.  23,  864. 

Sec.  6j,  Official  Correspondence  of  Superintendent  of  Documents  to  Be 
Mailed  Free  —  Penalty  Envelopes,  864. 
8S'  Franking  of  Public  Documents  and  Official  Correspondence  by 
Members  and  Officers  of  Congress,  864. 
Act  of  yune  13,  i8p8,  ch.  446,  864. 

Sec.  I.  Franking  of  Official  Correspondence  by  Members  of  Congress^ 
864. 
Act  of  March  i,  1899,  ch.  327,  864. 

Sec.  4.  Franking  Privilege  Extended  to  Hawaiian  Islands^  864. 

V.  Postage  Stamps  and  Envelopes,  865. 

E.  8.  3914.  Postage  Stamps,  865. 

3915    Stamped  Envelopes,  865. 
Act  of  yune  23,  1874,  ch.  4^6,  865. 

Sec.  I    Printed  Matter  on  Stamped  Envelopes^  865. 
Act  of  March  3,  1893,  ch.  213,  866. 

Sec.  I.  Return  Requests  Permitted  on  Stamped  Envelopes^  866. 
Act  of  yan.  12,  189s,  ch.  23,  866. 

Sec,  g6.  Contracts  for  Envelopes,  866. 
B.  8.  3916.  Postal  Cards,  866. 
Act  of  yuly  J 2,  1876,  ch,  ijg,  867. 

.  Sec.  ij.   Addresses  on  Postal  Cards  and  Circulars,  867. 
Act  of  March  3,  i8jp,  ch.  j8o,  867. 

Sec.  I.  Postal  Cards  for  Foreign  Postal  Service,  867. 

32.  Letter-sheet  Envelopes  —  Double  Postal  Cards  —  Double  Letter 
Envelopes^  867. 
Act  of  yuly  16,  j8q4,  ch.  137,  867. 

Sec.  2.  Delivery  of  Supplies  by  Contractor^  867. 
E.  8.  3917-  Improvements  in  Stamps  and  Envelopes,  867. 
Act  of  yuly  12,  1876,  ch.  ijQ,  868. 

Sec.  14.  Price  of  Stamped  Envelopes  and  Wrappers,  868. 
E.  B.  3918.   Sale  of  Stamps  at  Post  Offices,  868. 

3919*   Stamps  and  Envelopes  at  a  Discount,  868. 
3920.    Selling  Stamps  at  More  than  Face  —  Penalty,  868. 
Act  of  yune  ij,  i8j8,  ch.  259,  868. 

Sec.  I.  Restrictions  on  Sale  of  Postage  Stamps,  etc.  — Pledge  or  Hypothec 
cation  Forbidden  —  Penalty,  868. 
E.  8.  3921.   Stamps  to  Be  Defaced,  868. 
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Act  of  yunr  20,  1878,  eh.  359,  869. 

Sec.  I.    Uniform  Cameling  Ink  or  Appliance  for  Canceling  Stamps,  869. 


r  Failure  of  Bidder  to  Enter  into  Contract  or  of 
tj  Perform  Services  —  Temporary  Contracts,  884. 
Act  of  yune  13,  iSjp,  ch.  20,  885. 

Temporary  Service  Where  Bidder  Bails  to  Enter  into  Contract 
or  Contractor  Bails  to  Ber/orm,  885. 
E.  S.  3952.   {Release  of  Bidder  ^  Repealed),  886. 

3953.   \Bids  to  Be  Accompanied  by  Certified  Cheeks  —  Repealed),  886. 

3954-   Penalty  for  Failure  to  Enter  into  Contract,  886. 

3955.   New  Sureties,  887. 

395J$.   Limit  of  Time  of  Contract,  887. 

3957.  Changing  Terms  of  Contract,  888. 

3958.  Notice  of  Intention  to  Change  Terms  of  Contract,  888. 
3959-   Payment  on  Contract,  888. 

3960.   Pay  for  Additional  Regular  Service,  888. 
Act  of  Aug.  J.  1SS3,  ch.  jjQ,  889. 

Sec.  I.  Extension  af  Mail  Route,  889- 

3.  Temporary  Service  on  Failure  of  Contractor  to  Perform  —  Cost 

Charge  on  Contractor,  800. 
K.  B.  3961.   Allowance  for  Additional  Expedition,  890. 
Act  of  April  7, 1880,  ch.  48,  892. 

Sec.  2.  Limit  of  Alloivance  for  Additional  Expedition,  iqa. 
S-  B.  3962.   Fining  Mail  Contractors,  893. 

3063.   Mail  Contracts  Not  Assignable,  895. 
Act  of  May  ty,  1878,  ch.  loj,  895. 

Sec.  I.  (Advertising   Star  Route  General  Mail  Letttngs  —  Superseded), 
895- 
2.   Subletting  or  Transfer  of  Contracts,  8g6. 
J.   Notice  and  Payment  in  Case  of  Lawful  Subletting  of  Contract,  896. 

4,  (^Rates for  Advertising,  etc.—  Superseded),  897. 

J.    Water  Route  Contracts  for  Domestic  and  Foreign  Mail  Service, 

898. 

6.  Repeal,  8g8. 

Act  of  May  4,  1882,  ch.  116,  898. 

See.  I.   Contracts  Sublet  May    Be  Canceled,  and  Contract   Made   with 
Subcontractor  —  Rights  of  Subcontractors  —  Failure  to  Per- 
form Contracts,  898. 
Act  of  April  21,  1^2,  ch.  563,  899, 

Sec.  I.   Contracts  for  Transmission  of  Mails  fy  Pneumatic  Tubes,  899. 

IX.  Cappylngr  the  Mall,  900. 

K.  8.  3964.    What  Are  Post  Roads,  900. 
Act  of  March  i,  1884,  ch.  g,  901. 

Public  Roads  and  Highways,  901. 
%■  B.  3965.   Provisions  for  Carrying  the  Mail,  901. 

3966.  Mail  to  Every  Court  House,  902. 

3967.  Carrying  the  Mail  on  Canals,  902. 

3968.  Carrying  the  Mail  on  Plank  Roads,  903. 

3969.  Carrying  the  Mail  on  Waters  of  the  United  States,  903. 
397O-   Carrying  Home  Mail  in  Steamships,  902. 

3971.  Extending  Line  of  Posts  —  Coiiipensalion,  902. 

3972.  Selecting  Post  Roads,  902. 

3973.  Change  of  Post  Road  Terminus,  903. 
3974-  Discontinuing  Service  on  Post  Road,  903. 

3975.  Contract  for  Senrice  Over  Routes  Not  Established  by  Law,  903. 

3976.  {United   States    Vessels    to    Carry    Mails  —  Oath  — Penalty — 

Repealed),  903. 
Act  of  yune  26,  1884,  ch.  121,  905. 

Sec.  23.   Repeal  of  Laws  Arbitrarily  Requiring  Vessels  to  Carry  Mails, 
903- 
B-  S-  3977    Delivery  of  Letters  by  Master  of  Steamboat  to  Postmaster,  904. 
3078.   Mail  Carryiae  bv  Vessels  Not  in  Mail  Service,  ooj. 
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B.  B.  3979.   Claiming  to  Be  Carriers  of  the  United  States  Mail  —Penalty^ 

904. 

3980.  Prepaid  Way  Letters  to  Be  Received^  904. 

3981.  Illegal  Carrying  by  Carriers  and  Others  —  Penalty^  904. 

3982.  Private  Expresses  Prohibited —  Penalty^  904. 
Act  of  March  j,  iSjg^  ch.  180,  906. 

Sec,  I,  Conveying  Mail  Matter^  906. 

B.  8.  3983.  Carrying  Person  Acting  as  Express  —  Penalty^  907. 

3984.  Sending  Letters  by  Private  Express  —  Penalty^  907. 

3985.  Carrying  Letters  Out  of  the  Mail  Over  Post-routes — Penalty y  907. 

3986.  Carrying  Letters  Out  of  the  Mail  on  Board  Vessel —  Penalty ^  908. 

3987.  Foreign  Letters  Not  to  Be  Carried^  Except — Oath^  908. 
3980.  Vessels  to  Deliver  Letters  at  Postoffice —  Oath  —  Penalty ^  908. 

3989.  Searching  Vessels  for  Letters ^  909. 

3990.  Seizing  and  Detaining  Letters^  909. 

3991.  Disposition  of  Seizures^  909. 

3992.  Conveying  Letters  Without  Compensation^  910. 

3993.  Letters  in  Stamped  Envelopes  May  Be  Carried  Out  of  the  Mail^ 

910. 

3994.  Separating  Letter-mail  for  Expedition,  911. 

3995.  Obstructing  the  Mail — Penalty ,  911. 

3996.  Delaying  the  Mail  at  a  Ferry  —  Penalty,  915. 

X.  Railway  Service,  915. 

E.  S.  3997.  Railway  Routes  to  Be  Classified,  915. 

3998.  Rates  of  Pay  for  Carrying  Mail  on  Railways,  015. 

3999.  When  Mail  May  Be  Carried  on  Railway  Routes  by  Lforse-express, 

Act  of  yuly  13,  1 8^2,  ch.  165,  916. 

Transportation  of  Official  Matter,  916. 
B.  8-  4000.   Railway  Company  to  Carry  Matter  on  Any  Train,  916. 
Act  of  March  3^  ^8jg^  ch,  J 80,  917. 

Sec,  3.    What  Trains  to  Carry  Mails,  917.  f 

Act  of  July  s.  ^^84,  ch.  234,  917. 

Sec.  I.  Reduction  of  Pay  for  Failure  to  Carry  on  Fastest  Train^  917. 
B.  8.  4001.  Pay  for  Carrying  Mail  on  Railways  Receiving  Government  Aii^ 

9^7- 
Act  of  yuly  12,  1876,  ch.  179,  918. 

Sec.  13.  Pay  of  Land-grant  Railroads  Limited  to  Eighty  Per  Cent,  918. 
B.  8.  4002.   Conditions  of  Railway  Service,  919. 
Act  of  March  3,  i8jg,  ch.  180,  921. 

Sec.  6.  Data  as  to  Railroad  Operations,  Receipts,  and  Expenditures^ 
Report  to  Congress,  921. 
Act  of  March  3,  187s .  ch.  128,  921. 

Sec.  I.    Weighing  Mails  on  Railroad  Routes,  921. 
Act  of  yune  13,  i8g8,  ch.  446,  921. 

Sec.  I.  Fraudulent  Increase  in  Weight  of  Mails  to  Increcue  Railroad 
Compensation  —  Penalty,  921. 
Act  of  yuly  12,  1876,  ch.  lyg,  922. 

Sec.  /.  Reduction  of  Compensation,  922. 
Act  of  yune  ly,  1878,  ch.  2§g,  922. 

Sec.  I,  Reduction  of  Compensation,  922. 
B.  8  4003.  Refusal  to  Provide  Postal  Cars,  923. 
4004.  Additional  Pay  for  Postal  Cars,  923. 
Act  of  March  1,  1881,  ch.  g6,  924. 

Sec.  I,  Reduction  of  Pay  for  Refusal  to  Provide  Postal  Cars  and  Safety 
Appliances,  924. 
B.  8.  4005.  Length  and  Fitting  of  Cars,  924. 
Act  of  March  3,  187^,  ch.  180,  924. 

Sec.  4.  Style,  Construction,  Fittings,  and  Maintenance  of  Cars^  924. 
Act  of  yune  13,  i8g8,  ch.  446,  925. 

Sec.  /.  Free  IVansportation  to  Railway  Mail  Clerks,  925. 
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Transfer,  Bridges,  Ferries,  Branch  Offices,  etc.,  935. 
Ael  of  March  I,  i8gg,  ch.  32^,  925, 

Sec,  3.   Special  Transfer  Between  Si.  Louis  and  East  St.  Louis,  9^5. 

XI.  Forelgrn  Mall  Service,  925. 

R.  St  4006.   Foreign  Mail  Transportation  Contracts,  925. 

4007.   Contracts  for  Carrying  Mails  Between   United  States  and  For' 

eign  Countries,  925. 
4008-   Foreign  Mail,  How  Transported,  926. 

4009.  Pay  for  Transporting  Foreign  Mail,  926. 

4010-  Fine  of  Mail  Contractors  for  Delay,  917. 

4011-  Discontinuing  Foreign  Mail  Transportation  Contracts,  937. 
Aei  of  March  3,  iSgi,  ch.  519,  927. 

Sec.  I.  Contracts  for  Ocean  Mail  Service  on  American  Steamships,  927. 
3.  Advertisement,  928. 

3.  Build,    Ownership.    Crews,    Construction,  and  Classification   of 

Steamships,  929. 

4.  Convertibility  of    Vessels  into  Naval  Cruisers  —  Inspection  and  , 

Approval,  929, 
J.   Compensation,  Deductions,  Fines,  and  Penalties,  930. 

6.  Transportation  of  Mail  Messengers,  930, 

7.  Service  of  Naval  Officers  —  Pay  andDuties,  930. 

5.  Cadets  or  Apprentices,  931. 

p.  Payment  for  Vessels  iViten  Taken  as  Cruisers,  931. 
Act  of  April  21,  igo2,  ck.s63,  931, 

Sec.  I.    Transportation,  Compensation,  and  Expense  of  Clerks  on  Ocean 
Mail  Vessels  —  Cost  of   Transfer  of  Foreign  Mails  at  Home 
Ports,  931. 
K.  B.  4012.    Transportation  of  Canadian,  etc..  Mail   Through  the    United 
States,  931. 

4013.  Offenses  Against  Foreign  Mail  in  Transitu,  933. 

4014.  Payment  of  Postage  by  Consuls,  933. 

4015.  Pales  of  Postage  on  Letters  Carried  in  Any  Foreign  Vessel,  93a, 

4010.  Letters  Carried  in  a  Foreign  Vessel  to  Be  Deposited  in  a  Post 

Office,  932. 

XII.  Saperintendents,  Inspectors,  Local  Agents.  Route  Agents,  and 
Railway  Postal  Clerks,  933. 

B.  8.  4017-   Post-office  Inspectors,  Their  Salary  and  Allowances,  933. 
Act  of  March  3,  1891,  ch.  54^,  934. 

Sec.  I.  Number  of  Post-office  Inspectors  Increased,  934. 
Aet  of  June  17,  1S78,  ch.  259,  934. 

Sec.  T.   Per  Diem  of  Post-office  Inspectors  —  Assistant  Superintendents 
of  Railway  Mail  Service  —  Compensation,  934. 
Act  of  Julys,  '^^4,  eh.  234,  935. 

Sec.  I.  Per  Diem  Alloiuance  to  Post-office  Inspectors,  935, 
Aei  of  April  21,  1902,  ch.  363,  935. 

Sec.  I.   Discretionary  per  Diem  Allowance  to  Post-office  Inspectors,  935. 
B.  S.  4018-    W!un  Special  Agents  to  Give  Bond,  935. 

4019.  Assistant  Postmasters- General,  etc.,  as  Special  Agents,  935. 

4020.  Railway- service  Agents  and  Their  Pay,  935. 
Act  of  March  1,  1881,  ch.  g6,  936, 

Sec.  I.    Traveling  Expenses  of  Superintendent  of  Railway  Service  and 
of  Chief  of  Post-office  Inspectors,  936. 
Act  of  Feb.  2p,  1888,  ch.  18.  936. 

Two  Additional  Division  Superintendents  of  Railway  Service,  936. 
Aet  of  March  3,  igoi,  ch.  8^1,  936. 

Sec.  I.  Per  Diem  to  Assistant  Superintendents,  936. 
B-  8-  4021.   Resident  Agents  on  Isthmus  of  Panama,  etc.,  936. 

4022.  Agents  on  Mail  Steamers  to  Foreign  Ports,  937. 

4023.  Postal  Agencies  in  China  and  Japan,  937. 
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4025'   Clerks  in  Railway  Post  Offices,  937. 
A(t  of  July  31.  iSSl,  ch.  361,  938. 

Sec.  I.  Designation,  Classification,  and  Salary  of  Emplcyees  cf  Haiiwaj 
Mail  Service,  938. 
Act  0/  Feb.  38,  189s,  cA.  140,  938. 

Sec.  z.  Residence  of  Railway  Mail  Clerks,  938. 
Act  of  April  21,  igo2,  ch.  563,  q^^. 

Sec.  I.    Vacation  Allowed  Railway  Postal  Clerks,  939. 
R   B.  4026.    Searches  Authorized,  939. 

XIII.  The  Honey-OFder  System,  939. 

E.  8.  4027.   Money-order  System  Established,  939. 
4028-  Foreign  Money-order  Exchanges,  939. 
Act  of  yan.  2j,  i8p4,  ch.  21,  940. 

Sec.  I.   Postal  Notes  Abolished,  940. 

2.  (^Amends  Act  of  March  3,  1883,  ch.  123,  sec.  3,  as  Amended  by 

Act  of  yune  2g.  1886,  ch.  586,  see  p.  943),  940. 

3.  {Amends  Act  of  March  3,  1883,  eh.  123,  sec.  4,  as  Amended  by 

Act  of  yune  2p,  1886,  ch.  j6p,  sec.  2,  see  p.  807),  940. 

4.  (^Amends  Act  of  March  3,  1883,  ch.  123,  sees,  see  P-IWJ).  940- 
f .   (^Repeals  R.  S.  see.  4036,  see  p.  944),  940, 

6.  {Amends  R.  S.  see.  403^,  see  p.  p^j),  940. 

7.  (Amends  R.  S.  sec.  4033,  see  p.  p^),  940- 

8.  {Amends  R.  S.  sec.  4044,  as  Amended  by  Act  of  yufy  J6,  1892, 

ch.  ip6,  see  p.  Q48),  941. 

p.  {Amends  R.  S.  sec.  4034,  see  p.  944%  941. 

10.  Zimited  Money-order  Offices,  941. 

//.  {Amends  R,  S.  sec.  4040,  see  p.  p4S),  941, 

12.  Regulations  —  Officer  to  Sign  Warrants,  941. 

13.  In  Effect  —  Repeal,  941. 
B.  8.  4029.  issuing  Money  Orders,  q^t. 

4030.  Issui'ig  Order  Before  Payment ;  Penalty,  94a. 

4031.  Who  to  Act  During  Absence  of  Postmaster,  94J, 

4032.  {Amount  of  Orders  and  Fees  —  Superseded),  943. 
Act  of  March  3.  1883,  ch.  123,  942. 

Sec.  I.  {Superseded),  94a. 

2.  Blanks.   Blank    Books,  etc.,   in  Money-order   Business,   How 

Obtained,  94  a. 

3.  Amount  of  Orders  and  Fees,  943, 

4.  (Clerks  in  Money-order  Offices  —  Allowances  for  Hire.    S«  p. 

S07),  943- 
J,   Unpaid  Money-orders  —  Report  and  Disposition,  943, 
6.  Repeal —  In  Effect,  044. 
B.  8.  4033-  Blank  Applications  for  Orders,  944. 

4034-   Orders  lo  Be  on  Printed  Blanks  with  Detachctble  Coupons,  944. 
4035.  Notice  of  Orders  Drawn  to  Be  Sent,  944. 


4047-  (.^^y  1°''  Issuing  and  Paying  Money  Orders  —  Superseded),  950. 
4048.   (^Money-order  Incidentals  —  Repealed),  951, 
Act  of  July  16,  1894,  ch.  137,  951. 

Sec.  4.  Money  Orders  May  Be  Destroyed  Afien  Seven  Years  —  Payment 

Thereafter,  951. 

XIV.  Aocounts  and  Revenues,  951. 

B.  8.  4049.  Manner  of  Keeping  Accounts,  951. 

4050.  Miscellaneous  and  Money-order  lieceipts,  q^t. 

405I'  Postal  Revenue  to  Be  Accounted  for,  95a. 

4052.  Box-kolders  May  Provide  Lock-boxes,  951, 

4053.  Neglect  to  Deposit  Postal  Rei'cnues,  953, 

4054.  Raienues  to  Be  Appropriated  for  Postal  Service,  954. 

4055.  Payments,  How  Made;  Advances,  954. 

4056.  Transfer  of  Debts  to  Contractors,  954. 

4057.  Suits  to  Recover  Wrongful  or  Fraudulent  Payments,  954. 
4058  Delivery  of  Stolen  Money  to  Owner,  956. 

4059-   Disposal  of  Fines,  Penalties,  and  Forfeitures,  956. 

4060.  Accounts  to  Be  Preserved  Two  Years,  957, 

4061.  Disposal  of  Uncalled-for  Printed  Matter,  957. 

XV.  Postal  Crimes,  957. 

B.  8.  5463-   Forging  Postal  Money  Orders,  957.         , 
Act  of  June  18.  1888,  ch.  394,  958- 

Counterfeiting,  Forging,  or  Fraudulently  Issuing  ManQT  Orders 
or  Postal  Notes,  958, 
B-  S.  5464.  Counterfeiting  Postage  Stamps,  etc.,  959. 
546^.   Counterfeiting,  etc..  Foreign  Stamps,  959. 

5466.  Injuring  Mail  Matter,  Q^q. 

5467.  Embezzlement,  etc.,  of  Letters  Containing  Enclosures,  059. 

5468.  Meaning  of  IVords  '^  Intended  to  Be  Conveyed  by  Matt,     965, 

5469.  Stealing  or   Fraudulently    Obtaining   Mail,    Opening    Valuable 

Letters,  etc.,  965. 

5470.  Receiving  Articles  Stolen  from  the  Mail,  968. 

5471.  Stealing,  Detaining,  or  Destroying  Newspapers,  96*^ 

5472.  Robbery  of  the  Mail,  960- 

5473.  Attempting  to  Rob  the  Mail,  970. 

5474.  Deserting  the  Mail,  q-]  J. 

5475.  Stealing  Post-office  Property,  971. 
5470.  Injuring  Mail  Bags,  etc.,  972, 

5477.  Stealing  or  Forging  Mail  Locks  or  Keys,  97a. 

5478.  Breaking  and  Entering  Post  Office,  972. 

5479.  {Counterfeiting  Bid,   Bond,   etc.     See    CoUNTERFElTlNO    AMD 


Forging,  vol.  »,  p.  313),  973. 
^480-   Sending  Letters  Through  the  Mt 
Act  0/ March  3,  i88g,  ch.  393,  982, 


I.   Sending  Letters  Through  the  Mail  with  Intent  to  Defraud,  973. 
\rch  3,  i88g,  ch.  393,  982. 
Sec.  1.  {Amends  R.  S.  sec.  5480),  982. 


?8»- 
,  Identification  of  Persons  Claiming  Suspected  Fictitious  Address, 

983' 

4.  Matter  Nonmailable,  983. 

5.  Matter  to  Persons  Not  Residents  of  Place  of  Address,  How  to 

Be  Delivered,  083. 
B.  B-  5534-   Accessory  to  Robbery  of  tkf  Mail,  984. 
5535-  Accessory  to  Stealing  Mail  Matter,  984. 

CBOS8-BEFE  BENCES. 

Postmaster-General  and  Post-office  Department,  see  POST-OFFICE  DEPART- 
MENT. 

Postmasters  in  Senate  and  House  of  Representatives,  see  CONGRESS,  vol.  2,  pp. 
33a,  334. 
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Jurisdiction  of  Causes  Arising  under  Postal  Laws^  see  JUDICIAR  F,  vol.  4,  pp. 

220,  246. 
Suits  Arising  under  Postal  Laws  to  Be  Brought  in  the  Name  of  the  United  States^ 

see  JUDICIARY,  vol.  4,  p.  586. 
Classification  of  Clerks  in  Civil  Service,  see  CIVIL  SERVICE,  vol.  i,  p.  808. 
Oath  of  Office,  see  POST-OFFICE  DEPARTMENT 
Liability  on   Official    Bonds    and   Provisions  for   Examination   and  Renewal,   see 

PUBLIC  OFFICERS, 
Postal   Guide  and  Post   Route  Maps,    Printing  and  Sale,    see   PUBLIC  CON- 

TRACTS,  PUBLIC  DOCUMENTS,  and  PUBLIC  PRINTING. 
Contracts  for  Stamps,  etc.,  see  POST-OFFICE  DEPARTMENT. 
Contracts  for  Supplies,  see  PUBLIC  CONTRACTS. 
Accounts,  see  TREASURY  DEPARTMENT. 
Delinquent  Officers,  see  CLAIMS,  vol.  2,  p.  40  et  seq. 
Estimates,  Appropriations,  and  Reports,  see  ESTIMA  TES,  APPROPRIA  TIONS, 

AND  REPORTS,  vol.  2,  p.  875. 
And  see  generally  CIVIL  SERVICE,  vol.  i,  p.  808;  COPYRIGHT,  vol.  2,  p. 

255;  EXECUTIVE  DEPARTMENTS,  vol.  3,  p.  56;  LOTTERIES,  vol. 

4,  p.  869;  POST-OFFICE  DEPARTMENT;  PUBLIC  CONTRACTS; 

PUBLIC  DOCUMENTS;  PUBLIC  MONEYS;  PUBLIC  PRINT- 

ING;  TREASURY  DEPARTMENT;  WEATHER. 


[I.  P08T  Offices  and  Postmastebs.] 

Sec.  3829.  [Establishment  of  post  offices.]  The  Postmaster-General  shall 
establish  post-offices  at  all  such  places  on  post-roads  established  by  law  as  he 
may  deem  expedient,  and  he  shall  promptly  certify  such  establishment  to  the 
Sixth  Auditor.  And  every  person  who,  without  authority  from  the  Post- 
master-General, sets  up  or  professes  to  keep  any  office  or  place  of  business  bear- 
ing the  sign,  name,  or  title  of  post-office,  shall,  for  every  such  offense,  be  liable 
to  a  penalty  of  not  more  than  five  hundred  dollars.     [R.  S.] 


Act  of  June  8,  1872,  ch.  335,  17  Stet.  L. 
292. 

Sees.  3829-4061  constitute  title  46  of  the 
Revised  Statutes  ("The  Postal  Service"). 
Sees.  3829-3864  constitute  chapter  1  of  such 
title    ("Post  Offices  and  Postmasters"). 

"The  siztii  auditor"  is  now  the  "auditor 
for  the  post-office  department."  See  Treas- 
XJBY   Department. 

Discretionary  powers  of  postmaster-gen- 
eral.—  It  is  shown  by  this  section  and  the 
other  sections  in  this  title  that  "the  law- 
making power  intended  to  give  to  the  post- 
master-general great  power  of  discretion  in 
the  management  of  the  mails  and  postroads, 
and  committed  much  to  his  opinion  and  good 
judgment.  Such  a  policy  is  necessary,  for 
no  such  service  can  be  strictly  mapped  out 
and  defined  by  statute,  and  its  changing  needs 
require  the  attention  of  an  executive  officer 


vested,  with  power  of  management."  Griffith 
V.  U.  S.,  (1887)   22  Ct.  CI.  166. 

Power  to  provide  building.  —  It  cannot  be 
doubted  that  the  postmaster-general  has  au- 
thority to  establish  a  poet  office  in  the  city 
of  Washington,  and  to  provide  a  place  for 
conducting  the  business  of  the  office.  Sem- 
mes  V.  U.  S..  (1891)  26  Ct.  CI.  119. 

Liability  for  rent  —  The  postmaster-gen- 
eral, being  authorized  by  law  to  establish 
posft  offices,  may  procure  buildings  for  them, 
and  while  he  cannot  bind  the  government 
by  an  express  contract,  his  action  will  render 
it  liable  to  the  owner  for  just  compensation. 
Semmes  v.  U.  S.,  (1891)  SsO  Ct.  CI.  119. 

Amount  of  commissions  of  office.  —  The 
postmaster-general  has  the  power  to  "estab- 
lish post  offices  "  as  well  where  the  commis- 
sions of  the  office  amount  to  or  exceed  one 
thousand  dollars  as  where  they  do  not.  Ware 
r.  U.  S.,    (1866)    4  Wall.    (U.  S.)    617. 


Sec.  3830.   [Appointment  and  removal  of  postmxisters.]      [Superseded.] 


This  section  was  as  follows: 

"  Sec.  3830.  Postmasters  of  the  fourth  and 
fifth  class  shall  be  appointed  and  may  be 
removed  by  the  Postmaster-General,  and  all 
others  shall  be  appointed  and  may  be  re- 
moved  by   the   President,   by  and   with  the 
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advice  and  consent  of  the  Senate,  and  shall 
hold  their  offices  for  four  years  unless  sooner 
removed  or  suspended  according  to  law.  All 
appointments  and  removals  shall  be  notified 
to  the  Sixth  Auditor."  Act  of  June  8,  1872, 
ch.  335,  17  Stat.  L.  292. 
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Thie    aection    was    incorporated    into    the  latter  Act  vm  expressi}'  repealed  bj  eec.   4 

Revised   Statutes   from   the   Act   of   June   3,  uf   the   Act  of   July   12,   1S76,   ch.    179,   and 

1872,  ch.   335,   sec.  63.     Said   section   83,   as  sees.  5-15  of  the  latter  Act  enacted  in  lieu 

well   as   sees.    00-84,   86,   of    said   Act   were  thereof.      The    provisions    of    these    sectioua 

amended   by  the  Act  of  June   23,    1874,   ch.  or  notes   thereto   are  given   in   their  appro- 

466,  sec.  11,  18  SUt  U  233.     Sec  11  of  the  priate  places. 


Sec.  5.  [Classification  of  postmasters.]  That  the  postmasters  shall  be 
divided  into  four  classes,  as  follows:  The  first  class  shall  embrace  all  those 
whose  annual  salaries  are  three  thousand  dollars  or  more  than  three  thousand 
dollars ;  the  second  dass  shall  embrace  all  those  whose  annual  salaries  are  less 
than  three  thouaand  dollars,  but  not  less  than  two  thousand  dollars;  the  third 
class  shall  embrace  all  those  wlios©  annual  salaries  are  less  than  two  thousand 
dollars,  but  not  less  than  one  thousand  dollars ;  the  fourth  class  shall  embrace 
all  postmasters  whose  annual  compensation,  exclusive  of  their  commissions  on 
the  money-order  business  of  their  offices,  amounts  to  less  than  one  thousand 
dollars.      [19  Stat.  L.  SO.] 

This   and   the   following  sectirai  are  from  new  appointment  (by  the  postmaster-genera]) 

the  Postal  Service  Appropriation  Act  of  July  becomes    necessary.      (1885)     18    Op.    Atiy.- 

IZ,   1876;  eh.   179.  Gen.  271. 

Expiration  of  postmaster's  commission  by  Undoi  tbs  provisions  of  the  Act  of  187a, 

reduction    in    grade.  —  Under    this    and    the  ch.   335,   the   term   of   a   postmaster   who   is 

next  section   in   connection  with  the  Act  of  appointed  by   the  President  does  not  expire 

March  3,   1883,  ch,   142,  infra,  where  a  post  upon  the  reduction  of  hia  office  by  decrease 

offlce   of   either   the    first,    second,    or    third  of  salary  to  one  of  the  fourth  class   (vacan- 

class   (nil  of  wnich  classes  are  filled  by  ap-  cies   in   olUces   of   which   class   are   filled  bj' 

pointment  by  the  President)   is  reduced  to  a  appointment     by     the     postmaster-general). 

Et  office  of  the  fourth  elnss  (which  is  filled  Such  postmaster  is  entitled  to  remain  in  the 

appointment  by  the  postmaster-general),  office  during  the  term  for  which  he  was  ap' 

commission    of     the     then     incumbent,  pointed,  unless  sooner  removed  according  to 

though  he  may  not  have  served  out  the  term  law.     (1878)   16  Op.  Atty.-CJen.  18. 
for  which  he  waa  appointed,  etpires,  a^d  a 

Sec.  6.  [Appointvieni,  removal, -and  term  of  office.'}  Postmasters  of  the  first, 
second,  and  third  classes  shall  be  appointed  and  may  be  removed  by  the  Presi- 
dent by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  hold  their  offices 
for  four  years  unless  sooner  removed  or  suspended  according  to  law ;  and  postr 
masters  of  the  fourth  class  shall  be  appointed  and  may  be  removed  by  the  Post- 
master-Genera!, by  whom  all  appointments  and  removals  shall  be  notified  to  the 
Auditor  for  the  Post-Offioe  Department.      [19  Siai.  L.  80.] 

See  note  to  section  6,  tupm. 
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S8C.  3831.  [Residence   of  postmaster.]     Every   postmaster  shall   reside 
within  the  delivery  of  the  office  to  which  he  is  appointed.      [B.  8,] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
293. 

The  Post  Office  Act  of  1825  provided  that 
''no  person  shall  hold  the  office  of  poet- 
master  who  does  not  reside  at  the  place 
where  the  office  is  kept."  But  the  court  held 
that  this  provision  was  directory  to  the  post- 


master-general, and,  indeed,  was  imperative 
on  him;  but  that  until  he  acted,  the  post- 
master and  his  sureties  were  responsible  to 
the  department,  and  to  individuals  who 
should  DC  injured  by  any  neglect  of  duty  in 
the  office.  V.  S.  v.  Pearce,  (1830)  2  McLean 
(U.  S.)    14. 


Sec.  3832.  [Effect  of  omission  to  take  oaih."]  Every  person  employed  in 
the  postal  service  shall  be  subject  to  all  penalties  and  forfeitures  for  violation 
of  the  laws  relating  to  such  service  whether  he  has  taken  the  oath  of  office  or  not 
[B.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  287. 

Sec.  3833.  [Suits  and  prosecutions  in  8tate  courts.]  All  causes  of  action 
arising  under  the  postal  laws  may  be  sued,  and  all  offenders  against  the  same 
may  be  prosecuted,  before  the  justices  of  the  peace,  magistrates,  or  other  judicial 
courts  of  the  several  States  and  Territories  having  competent  jurisdiction  by  the 
laws  thereof,  to  the  trial  of  claims  and  demands  of  as  great  value,  and  of  prosecu- 
tions where  the  punishments  are  of  as  great  extent;  and  such  justices,  magis- 
trates, or  judiciary  shall  take  cognizance  thereof,  and  proceed  to  judgment  and 
execution  as  in  other  cases.      [B.  8.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
323. 

Attachment  suits,  see  Attachment,  vol. 
1,  p.  613. 

Crimesy  see  infra,  div.  XV. 

Removal  of  caus^.  —  A  suit  instituted  in  a 
state  court  under  this  section  may  be  re- 


moved to  the  Circuit  Court  of  the  United 
States  under  the  Act  of  March  3,  1875,  sec.  2, 
as  R.  S.  sec.  3833  confers  jurisdiction  upon 
the  courts  of  a  state  in  certain  instances  as 
state  courts  but  not  as  federal  courts.  New 
Orleans  Nat.  Bank  v.  Merchant,  (1884)  18 
Fed.  Rep.  841. 


Sec.  3834.  [Bond  of  postmaster.]  Every  postmaster,  before  entering  upon 
the  duties  of  his  office,  shall  give  bond,  with  good  and  approved  security,  and  in 
such  penalty  as  the  Postmaster-General  shall  deem  sufficient,  conditioned  for 
the  faithful  discharge  of  all  duties  and  trusts  imposed  on  him  either  by  law  or 
the  rules  and  regulations  of  the  Department ;  and  where  an  office  is  designated 
as  a  money-order  office,  the  bond  of  the  postmaster  shall  contain  an  additional 
condition  for  the  faithful  performance  of  all  duties  and  obligations  in  connec- 
tion with  the  money-order  business.  On  the  death,  resignation,  or  removal  of  a 
postmaster,  his  bond  shall  be  delivered  to  the  Sixtli  Auditor.  The  bond  of  any 
married  woman  who  may  be  appointed  postmaster  shall  be  binding  upon  her  and 
her  sureties,  and  she  shall  be  liable  for  misconduct  in  office  as  if  she  were  sole. 
[B.  8.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  293. 

Approval  of  bond  by  first  or  fourth  assist- 
ant postmaster-general,  see  Act  of  March  3, 
1877,  ch.  103,  sec.  2,  and  Act  of  Dec.  21,  1893, 
ch.  6,  given  under  Post  Office  Department. 

Liability  for  money  received  in  money 
order  department,  see  infra y  div.  XITI. 

"The  sixth  auditor"  is  now  the  "auditor 
for  the  post  office  department."     See  Treas- 

UBY   DBa»ABTMENT. 

The  duty  of  a  postmaster  to  obey  the  valid 
order  of  the  postmaster-general  is  enjoined 
by  this  section  as  well  as  by  sections  396, 
3929,  and  4041.  Enterprise  Sav.  Assoc,  v, 
Zumstein,  (C.  C.  A.  1895)  67  Fed.  Rep.  1005, 
(1894)  64  Fed.  Rep.  839. 

The  poBtmaster-general  may  prescribe  the 


794 


penalties  on  postmasters'  bonds  under  this 
section.  Griffith  t?.  U.  &,  (1887)  22  Ct.  a. 
192. 

The  form  of  the  bond  is  tacitly  or  im- 
pliedly left  to  the  approving  officer.  See 
(1885)  18  Op.  Atty.-Gen.  276. 

If  the  postmaster  fails  to  execute  the  bond 
it  is  not  such  a  bond  as  is  provided  by  the 
above  section.  Idaho  Gold  Reduction  Co.  v. 
Croghan,   (1899)   6  Idaho  471. 

Actions  on  postmaster's  bonds.  —  A  private 
person  cannot  bring  an  action  on  a  post- 
master's bond  to  recover  money  or  property 
lost  by  the  neglect  of  the  postmaster  or  Ids 
affcnt,  thoTijrh  the  postmaster  himself  is  lia- 
ble. Idaho  Gold  Reduction  Co.  p.  CroKfamn, 
(1899)  0  Idaho  471. 
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maintain  a  suit  on  the  postmaster's  bond  in 
his  own  name  to  recover  for  the  loss  of  a 
registered  package.  U.  S.  v.  Griswold,  (Ariz. 
1904)   76  Pac.  Rep.  596. 

Bui  the  United  States  may  maintain  such 
an  action  for  the  benefit  of  the  sender  of  the 
paxikAge,  U.  S.  v.  Griswold,  (Ariz.  1904)  76 
Pac.  Rep.  596. 

And  in  an  action  by  the  United  States  on  a 
postmaster's  bond  for  the  benefit  of  the 
sender  of  a  registered  package  stolen  from 
the  mails  through  the  negligence  of  the  post- 
master it  is  not  essential  that  the  complaint 
show  any  formal  declaration  of  such  use,  as 
it  will  not  be  presumed  that  the  government 
will  appropriate  the  amount  recovered  to  its 
own  use.  U.  S.  v.  Griswold,  (Ariz.  1904)  76 
Pac.  Rep.  596. 

The  bond  of  a  postmaster  at  a  money-oider 
office,  in  accordance  with  the  provision  of  this 
section  relative  to  such  postmasters,  pro- 
vided that  the  principal  would  pay  the  bal- 
ance of  all  moneys  that  might  come  into  his 
hands  from  money  orders  issued  by  him.  It 
was  held  that  this  condition  covered  money 
received  and  embezzled  by  a  money-order 
clerk  at  that  office,  and  the  fact  that  the 
clerk  was  not  appointed  by  the  postmaster 
but  under  civil  service  would  not  aflTect  the 
case.  Bryan  v.  U.  S.,  (C.  C.  A.  1898)  90  Fed. 
Rep.  473. 

Where  a  postmaster's  bond  contained  the 
general  condition  imposed  by  the  above  sec- 


tion relative  to  money -order  busmess,  it  was 
held  that  the  postmaster  and  his  sureties 
were  liable  on  the  bond  for  any  defalcation  of 
the  money-order  funds,  as  such  special  condi- 
tion was  merely  cumulative,  and  the  lan- 
guage of  the  general  condition  was  suffi- 
ciently broad  to  cover  the  money-order  busi- 
ness, which  was  a  duty  imposed  on  the  post- 
master by  law.  Grady  v.  U.  S.,  (C.  C.  A. 
1899)  98  Fed.  Rep.  238;  Weeks  r.  U.  S., 
(1899)  2  Indian  Ter.  162. 

In  an  action  on  a  bond  in  the  form  pre- 
scribed by  this  section  it  was  held  that  the 
postmaster  was  liable  for  postage  stamps  and 
money -order  funds  of  which  he  was  robbed 
without  his  fault,  and  the  fact  that  the  gov- 
ernment furnished  the  building  and  safe  from 
which  the  property  was  stolen  and  required 
the  postmaster  to  use  the  same  did  not  ex- 
cuse him.  U.  S.  V.  Fordyce,  (1903)  122  Fed. 
Rep.  962.  See  also  Delaney  v.  U.  S.,  (1895) 
31  Ct.  CI.  54. 

The  entire  value  of  a  registered  package 
lost  by  the  negligence  of  a  postmaster  may 
be  recovered  by  the  United  States  for  the 
benefit  of  the  senaer,  in  an  action  on  the  post- 
master's bond  given  under  this  section,  not- 
withstanding section  3926,  infra,  provides  that 
the  sender  of  first-class  registered  matter  is 
entitled  to  be  indemnified  for  loss  in  the 
mails  to  the  extent  of  ten  dollars  for  any  one 
registered  package.  U.  S.  v.  Griswold,  (Ariz. 
1904)  76  Pac.  Rep.  596l 


S6C.  3835.  [Applicaiion  of  pdtjrrmnts  made  after  giving  new  bond  — 
notice  to  sureties  of  deficiency.]  Whenever  any  postmaster  is  required  to 
execute  a  new  bond,  all  payments  made  by  him  after  the  execution  of  such  new 
bond  may,  if  the  Postmaster-General  or  the  Sixth  Auditor  deem  it  just^  be 
applied  first  to  discharge  any  balance  which  may  be  due  from  such  postmaster 
under  his  old  bond.  Hereafter,  when  a  deficiency  shall  be  discovered  in  the 
accounts  of  any  postmaster,  who  after  the  adjustment  of  his  accounts  fails,  to 
make  good  such  deficiency,  it  shall  be  the  duty  of  the  Sixth  Auditor  of  the 
Treasury  Department  to  notify  the  Postmaster-General  of  such  failure,  and 
upon  receiving  such  notice  the  Postmaster-General  shall  forthwith  deposit  a 
notice  in  the  post-office  at  Washington,  District  of  Columbia,  addressed  to  the 
sureties  respectively  upon  the  bonds  of  said  postmaster,  at  the  office  where  he  or 
they  may  reside,  if  known ;  but  a  failure  to  give  or  mail  such  notice  shall  not 
discbarge  such  surety  or  sureties  upon  such  bond.      [R.  8,'\ 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
292. 

This  section  was  amended  to  read  as  above 
by  the  Act  of  Feb.  4,  1879,  ch.  45,  20  Stat.  L. 
281,  entitled  "  An  act  to  amend  section  thirty - 
eight  hundred  and  thirty-five  of  the  Revised 
Statutes  of  the  United  States  relating  to 
deficiency  in  postmasters'  accounts."  Tlie 
amendment  consists  in  the  addition  of  the 
provision  commencing  "  Hereafter,  when  a  de- 
ficiency," etc.,  to  the  end  of  the  section. 

Liability  of  sureties  on  official  bonds  gener- 
ally, see  Public  Officbbs,  and  references 
there  given. 

Method  of  accounting.  — A  postmaster  ap- 
pointed in  January,  1890,  gave  a  bond,  and  in 
August  of  the  same  year,  by  order  of  the  de- 
partment, executed  a  new  bond  taking  effect 
Oct.  Ist.    In  an  action  on  this  new  bond  it 


was  held  that  the  sum  of  $1,689.85,  the  bal- 
ance due  on  the  money -order  business,  on  the 
settlement  of  the  postmaster's  quarterly  ac- 
count for  the  quarter  ending  Sept.  30,  1890, 
remained  in  his  hands  on  the  1st  of  October, 
1890,  when  the  new  bond  took  effect,  and  by 
the  provisions  of  sec.  3837,  infra,  the  sure- 
ties upon  the  old  bond  were  then  released 
of  all  liability  on  account  thereof,  and  the 
sureties  upon  the  new  bond  would  be  liable 
therefor.  Under  the  provisions  of  this  sec- 
tion it  was  the  right  of  the  proper  author- 
ities to  apply  the  sum  of  $1,689.85  out  of  the 
amount  of  $2,442,  paid  by  the  postmaster  to 
the  department  on  the  11th  day  of  October, 
1890,  to  the  discharge  of  the  balance  due  the 
government  at  the  close  of  the  quarter  end- 
ing Sept.  30,  1890.  U.  S.  v.  Honsman,  (C.  a 
A.  1895)  70  Fed.  Rep.  581. 
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SGC.  3836.  [Idmii  of  itme  of  sureties'  Uabih'ty.]  Whenever  the  office  of 
any  poetniaster  beeomea  vacant,  the  Postmaster-General  or  the  President  shall 
supply  5iich  vacancy  without  delay,  and  the  Postmaster-General  shall  promptly 
notify  the  Sixth  Auditor  of  the  change ;  and  every  postmaster  and  his  sureties 
shall  he  responsible  under  their  bond  for  the  safe-keeping  of  the  public  property 
of  the  post-office,  and  the  due  performance  of  the  duties  thereof,  until  tlie 
expiration  of  the  commission,  or  until  a  successor  has  been  duly  appointed  and 
qualified,  and  has  taken  possession  of  the  office ;  except  that  in  cases  where  there 
is  a  delay  of  sixty  days  in  supplying  a  vacancy,  the  sureties  may  terminate  their 
responsibility  by  giving  notice,  in  writing,  to  the  Postmaster-General,  such 
termination  to  take  effect  ten  days  after  sufficient  time  shall  have  elapsed  to 
receive  a  reply  from  the  Postmaster-General ;  and  the  Postmaster-General  may, 
when  the  exigencies  of  the  service  require,  place  such  office  in  charge  of  a  special 
agent  until  the  vacancy  can  he  regularly  filled ;  and  when  such  special  agent 
shall  have  taken  charge  of  such  post-office,  the  liability  of  the  sureties  of  the 
postmaster  shall  cease.      [R.  S.] 

Act  ot  June  8,  1872,  ch.  335,   17   Stat  L,       as  acting  postmaster,  to  perform  the  duties 
—  of   the  ofBce  uutil  a   succeBsor  is  appointed 


The  words  "except  in  caaea  wheie  there  is      and  takes  poaeeBsion.     (1S92)  20  OpL  Attf.- 
a  delay,"  etc.,  apply   aa   well   to  a  vacancy       Gen.  447. 

caused   by   expiration   of   commission   as   by  Special  ageuta.  —  The  provision  in  this  sec- 

removal,    auspenaion,    resignation,   or   death.       tion  whereby  a  special  agent  may  in  certaJn 
(1892)  20  Op,  Atty.-Gen.  447.  caaea  be  put  in  charge  ot  a  poat  office  doea 

Rights  and  liabilities  of  poatmastei's  suTe-  not  apply  where  tne  poatmaater  ia  aua- 
ties.  —  Where  a  postmaater'H  commission  is  pended  by  the  President  under  section  1768. 
to  continue  until  the  end  of  the  next  aeasion  Such  an  a^nt  may  be  designated,  but  he 
of  the  Senate,  and  during  that  BesBion  hia  muat  give  the  bond  required  by  the  latter  aec- 
nomination  asfoatmaBter  iB  Bent  to  the  con-  tion.  {1S82)  17  Op.  Atty.-Gen.  47S. 
sidcration  of  that  body  but  it  adjourns  with-  The  possession  of  a  poat  office  hy  the  spe- 

out  taking  action  thereon,  the  responsibility  cial  agent  of  the  post-o£Bce  department  for 
of  the  BureticB  on  hia  oflicial  bond  will  con-  one  day  while  adjusting  accounts  does  not 
tinue  for  sixty  daya  under  the  provisions  of  relieve  the  sureties  from  subsequent  liatulity 
■ection  3830,  R.  S.,  if  the  vacancy  is  not  sup-  on  hia  bond  under  thia  section,  aa  the  section 
applies  only  to  caaea  where  the  office  is  va- 
cant and  not  where  the  postmaster  atill  re- 
mains in  office.  U.  S.  r.  Wright,  (1877)  28 
Fed.  Ca^.  No.  16,778. 

Sec.  3837.  [^Renewing  bond.']  Whenever  any  of  the  sureties  of  a  post- 
master notify  the  Postmaster-General  of  their  desire  to  be  released  from  their 
suretyship,  or  when  the  Postmaster-General  deems  a  new  bond  necessary,  he 
shall  require  the  postmaster  to  execute  such  new  bond,  with  security.  When 
accepted  by  the  Postmaster-General,  the  new  bond  shall  be  aa  valid  as  the  bond 
given  upon  the  original  appointment  of  such  postmaster,  and  the  sureties  in 
the  prior  bond  shall  be  released  from  responsibility  for  all  acta  or  defaults 
of  the  postmaster  which  may  be  done  or  committed  subsequent  to  the  last  day  of 
the  quarter  in  which  such  new  bond  shall  be  executed  and  accepted,      [fi.  S,] 

Act  of  June  8,  1872.  ch.  335.  17  Stat.  L.  293. 


Sbo.  3.  [Bon 
masters  and  cash 
deemed  necessary 
interests  of  the  G 
entering  upon  th< 
good  and  approvi 
ehall  prescribe,  ct 


Department      [50  Stat.  L.  U^..  ] 

Thi8  is  from  the  Postal  Service  Appropria- 
tion Act  of  June  13,  1898,  ch.  446. 

Exuninatlon  and  renewal  of  bonds  of  offi- 
cers generally,  see  Public  Ufficebs. 

The  word*  "  for  th«  better  protection  of  the 
inteieata  of  the  goTernment"  are  not  to  be 
construed  narrowl;  and  so  as  to  restrain  the 
protection  of  bonds  to  the  government's  legal 
liability.  Without  attempting  to  define  pre- 
cisely the  extent  and  contents  of  the  word 
"  intereBts,"  so  used,  it  is  broader  in  its  scope 
than  "  liabilities."  Presumably  Congress 
would  have  used  the  latter  word  if  nothing 
more  were  intended,  and  itmay  safely  be  said 
that  faithful  service,  as  well  as  legal  lia- 
bility, was  one  of  the  government's  interests 
intended  to  be  protected.  (1001)  23  Op. 
Atty.-Gen.  478. 


given  the  bond  required  by  the  above  sec- 
tion, the  surety  on  the  bond  is  liable  to  the 
full  amount  thereof  for  the  entire  amount  of 
money  stolen  by  the  clerk.  In  such  case  the 
liability  of  the  surety  is  Bxed  bj  the  condi- 
tion of  the  bond,  and  is  not  affected  by  the 
fact  that  by  section  3926,  fii^ro,  as  amended 
by  the  Act  of  Feb.  27,  1897  (29  Stat.  L.  599), 
the  government  limits  its  liability  for  the  loss 
of  any  first -class  registered  letter  to  an 
amount  not  exceeding  tea  dollars.  (1901)  23 
Op.  Atty.-Gen.  476.    . 

Under  Act  April  30,  1810,  it  was  decided 
that  the  postmaster -general  had  a  right  to 
require  deputy  postmasters  to  give  bond  for 
the  faithful  performance  of  the  duties  of  their 
office.  Postmaster-Gen.  v.  Rice,  (1835)  Gllp. 
(U.  S.)  B54;  Postmaater-Gen.  c.  Early,  (1827) 
12  Wheat.  (U.  S.)  136;  Postmaster -Gen.  v. 
Keeder,  (1827)  4  Wash.  (U.  8.)  678. 


Sec.  3838.  [Sureties  an  bond;  how  released.']  If  on  the  settlement  of  the 
account  of  an;  postmaster  it  shall  appear  that  he  is  indebted  to  the  United 
States,  and  suit  therefor  shall  not  he  instituted  within  three  years  after  the 
close  of  such  account,  the  sureties  on  his  bond  shall  not  be  liable  for  such  in- 
[R.  S.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat  L. 
2«3. 

Tliia  Mction  applies  alone  to  poitnuisteis  In 
tbeir  aceonnts  with  the  goTemment  and  does 
not  apply  to  a  bond  given  by  an  assistant 
postmaster  for  the  benefit  of  the  postmaster. 
Wills  P.  Hurst,  (1899)   101  Tenn.  056. 

The  limitation  is  made  applicable  to  the 
United  Statea  in  express  terms  by  this  sec- 
tion. U.  8.  V.  Rand,  (1877)  4  Sawy.  (U.  S.) 
272,  27  Fed.  Gas.  No.  16,116. 

Time  of  inatitntion  of  suit.  —  Where  an 
amended  petition  stated  a  different  cause  of 
action  from  the  original  and  did  not  there- 
fore, under  the  Texas  practice,  take  the  place 
of  the  original,  and  it  was  shown  that  the 
postmaster's  accounts  were  settled  more  than 
thre«  years  before  the  filing  of  the  amend- 
ments, this  section  was  held  to  apply  in 
favor  of  the  sureties  on  the  bond.  U.  S.  v. 
Norton,  (C.  C.  A.  1801)  107  Fed.  Rep,  412. 

Wliere  a  service  of  summons  dated  May  16, 
18x6,  was  set  aside  as  irregular  and  an  alias 
summons  was  issued  June  1,  1H85.  and  the 
account  of  a  postmaster  was  settled  May  16, 
1882,  it  was  held  that  the  action  against  the 

Sec.  3839.  [Post  offices  to  be  hept  open.]  Every  postmaster  shall  keep 
an  office  in  which  one  or  more  persons  shall  be  on  duty  during  such  hours  of 
each  day  as  the  Postmaater-General  may  direct,  for  the  purpose  of  receiving, 
delivering,    making   up,    and    forwarding    all    mail-matter    received    thereat. 

[B.  a] 

Act  of  June  8,  1872,  ch.  336,  17  SUt.  L.  293. 

Sec.  3840.    [Making  up  the  maU.]    All  letters  brought  to  any  post-oflSee 
half  an  hour  before  the  time  for  the  departure  of  the  mail  shall  be  forwarded 
therein ;  but  at  offices  where,  in  the  opinion  of  the  Postmaster-General,  morx; 
787  A'olume  V, 


sureties  on  the  postmaster's  bond  waa  not 
begun  until  the  issue  of  the  alias  summons 
and  was  thereupon  barred  by  this  section. 
U.  S.  u.  Eddy,  (1885)  28  Fed.  Rep.  226. 

Under  the  Act  of  March  3,  iSas,  sec.  3,  the 
period  of  limitation  for  suits  against  the  sure- 
ties on  postmaster's  bond  was  two  yeara 
after  default  by  postmaster.  U.  S.  p.  Marks, 
(1825)  3  Wall.  Jr.  (C.  C.|  368;  Postmaster- 
Gen.  p.  Fennell,  (1834)  1  McLean  (U.  S.)  217; 
Postmaster-Gen.  v.  Norvell,  (1829)  Gilp.  (U, 
S.)  106;  Postmaster-Gen.  v.  Bice,  (1635) 
Gilp.  (U.  S.)  554,  16  HaE.  Reg.  (Pa.)  18,  19 
Fed.  Cas.  No.  1UI2;  Jones  v.  U.  8.,  (1849) 
r  How.  (U.  S.)  681;  Boody  v.  U.  S.,  (1846)  1 
Woodb.  &.  M.  (U.  S.)  150;  Postmaster -Gen. 
V.  Fennell,  (1834)  1  McLean  (U.  S.)  217,  19 
Fed.  Cas.  N'o.  11,307;  U.  S.  v.  Davis,  (1844)  3 
McLean  (U.  S.)  483,  25  Fed.  Cas.  No.  14,829; 
U.  S.  V.  Kershner,  (1881)  1  Bond  (U.  B.)  432, 
26  Fed.  Cas.  No.  15,527;  Roddy  v.  U.  8., 
(1862)  2  Pittsb.  (Pa.)  374,  10  Pittsb.  Leg.  J. 
(Pa.)  161,  3  Wall.  Jr.  (C.  C.)  358,  20  Fed. 
Cas.  No.  11,990;  U.  S.  v.  Scars,  (U.  S.  Dist. 
Ct.  1849)  1  Code  Rep.  (N.  Y.)  128,  1  West. 
Leg.  Obs.  80,  27  Fed.  Cas.  No.  16,246. 
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time  for  making  up  the  mail  ia  required,  he  maj  prescribe  accordingly,  not 
exceeding  one  hour.     \R.  S.] 

Act  of  June  S,  1S72,  ch.  33E,  IT  SUt.  L.  293. 

Sec.  3841.  [-4mvai  and  departure  of  the  mail.'}  The  Poatmaster-General 
shall  furnish  to  the  postmasters  at  the  t^rminatioQ  of  each  route  a  schedule  of 
the  time  of  arrival  and  departure  of  the  mail  at  their  offices,  respectively,  to  be 
posted  in  a  conspicuous  place  in  the  office ;  and  he  shall  also  give  them  notice 
of  any  change  in  the  arrival  and  departure  that  may  be  ordered;  and  be  shall 
cause  to  be  kept  and  returned  to  the  Department,  at  short  and  regular  intervals, 
registers,  showing  the  exact  times  of  the  arrivals  and  departures  of  the  mail 
[R.  S.] 


Sec.  3842.  [Records  at  post  offices.'}  Every  postmaster  shall  keep  a  record, 
in  such  form  as  the  Postmaster-General  shall  direct,  of  all  postage-stamps, 
envelopes,  postal  books,  blanks,  and  property  received  from  his  predecessor,  or 
from  the  Department  or  any  of  its  agents ;  of  all  receipts  in  money  for  postages 
and  box-rents,  and  of  all  other  receipts  on  account  of  the  postal  service,  and  of 
any  other  transactions  which  may  be  required  by  the  Postmaster-General ;  and 
these  records  shall  be  preserved  and  delivered  to  his  successor,  and  shall  be  at 
all  times  subject  to  examination  by  any  special  agent  of  the  Department 
[R.  S.-] 

Act  of  June  8,  1872,  cli.  336,  17  SUt.  L.  293. 

Sec.  3843.  [Quarterly  accounts  of  receipts.'}  Every  postmaster  shall 
render  to  the  Postmaster-General,  under  oath,  and  in  such  form  as  the  latter 
shall  prescribe,  a  quarterly  account  of  all  moneys  received  or  charged  by  him  or 
at  his  office,  for  postage,  rent  of  boxes  or  other  receptacles  for  mail-matter,  or 
by  reason  of  keeping  a  branch  office,  or  for  the  delivery  of  mail-matter  in  any 
manner  whatever.     [B.  8.] 

Act  of  June  8,  1872.  ch.  336,  17  Stat  L.      of  March  3,  1883,  ch.  142,  Bee.  1,  (tifni,  p.  802, 
293.  and  R.  S.  aec  4044,  infra,  p.  948. 

See  further,  «8  to  quarterly  accouute.  Act 

Sec.  3844.   [Quarterly  accounts  to  be  sworn  to.)    The  Postmaster-General 
may  require  a  sworn  statement  to  accompany  each  quarterly  account  of  a  post- 
master, to  the  effect  that  such  account  contains  a  true  statement  of  the  entire 
amount  of  postage,  box-renta,  charges,  and  moneys  collected  or  received  at  his 
office  during  the  quarter;  that  he  has  not  knowingly  delivered,  or  permitted  to 
be  delivered,  any  mail-matter  on  which  the  postage  was  not  at  the  time  paid; 
that  such  accoi 
his  office,  and  ' 
credits  he  claii 
Act  of  June  8, 


Sec.  384& 

master  neglects 
form  and  man 
General,  he  ar 
gro!-!*  receipts  i 


liable  to  a  penalty  of  such  sum  as  the  court  aud  jury  shall  estimate  to  be  equiva- 
lent thereto,  to  be  reoovered  in  an  action  on  the  bond.     [B.  8.] 

Act  of  June  8,  1S72,  ch.  33G,   IT   Stat.  L.  the    time    of    the    tnal    of    a    suit    b;    the 

294.  United    States    against    a    postmaster    and 

See  note  to  prior  section.  his  surety,  there  was  no  return  for  an  en- 

Hethod  of  computing  penalty.  —  Under  the  tire  quarter  and  a   fraction  of   the  ensuing 

Act  of  March  3,  1B26   (4  Stat.  L.  112),  pro-  quarter,  it   was   held   that  the   proper  mode 

viding  that  if  any  postmaster  shall  neglect  to  of  computing  damages  was  to  go  back  to  a 

render  hia  account  for  one  month  after  the  quarter  for  which  there  was  a  return,  calcu- 

time,  and  in  the  form  and  manner  prescribed  late  from  it  the  amount  due  for  the  deficient 

bj  law,  and  by  the  postmaster -general's  in-  quarter  and  deficient  fraction  taken  together, 

atructions    conformable    therewith,    he   shall  and  then  double  the  sum  arrived  at  by  this 

forfeit  double  the  value  of  the  postage  which  calculation.     The    fraction    is    included,    be- 

shall   have  ariaen  at  the  same  office  in  any  cause  the  obligation  to  make  a  return  is  as 

equal  portion  of  time,  previouB  or  subsequent  binding  upon  a  postmaster  who  leaves  ofQc« 

thereto;   or  in  case  no  account  shall  have  been  in  the  middle  of  a  quarter  as  if  he  remained 

rendered  at  the  time  of  the  trial  of  auoh  case,  in  otBce  until  the  end  of  the  quarter.    U.  8. 

then  such  sum  as  the  court  and  jury  shall  f,  RoberU,  (1850)  9  How.  (U,  S.)  501. 
estimate  as  equivalent  thereto.      Where,  at 


[Act  of  March  17,  1882,  ch.  41,  Stt  Stat.  t.  2».] 

[Sec.  1.]  \_Adjustment  of  claims  for  loss  by  burglary,  fire,  or  other 
easiially.']  That  the  Postmaster-General  be,  and  he  is  hereby,  authorized  to 
investigate  all  claims  of  postmasters  for  the  lo88  of  money-order  funds,  postal- 
funds,  postage-stamps,  stamped  envelopes,  newspaper  wrappers,  and  postal 
cards,  belonging  to  the  United  States  in  the  hands  of  such  postmaaters,  resulting 
from  burglary,  fire,  or  other  unavoidable  casualty,  and  if  he  shall  determine 
that  such  loss  resulted  from  no  fault  or  negligence  on  the  part  pf  such  post- 
masters, to  pay  to  such  postmasters,  or  credit  them  with  the  amount  so  ascer- 
tained to  have  been  lost  or  destroyed,  and  also  to  credit  postmasters  with  the 
amount  of  any  remittance  of  money-order  funds  or  postal  funds  made  by  them 
in  compliance  with  the  instructions  of  the  Postmaster-General,  which  shall  have 
been  lost  or  stolen  while  in  transit  by  mail  from  the  office  of  the  remitting  post- 
master to  the  office  designated  as  hia  depository,  or  after  arrival  at  such  deposi- 
tory office  and  before  the  postmaster  at  such  depository  office  has  become  respon- 
sible therefor:  Provided,  That  no  claim  exceeding  the  sum  of  ten  thousand 
dollars  shall  be  paid  or  credited  until  after  the  facts  shall  have  been  ascertained 
1^  the  Postmaster-General  and  reported  to  Congress,  t<^tlier  with  his  recom- 
mendation thereon,  and  an  appropriation  made  therefor :  Atid  provided  further. 
That  this  act  shall  not  embrace  any  claim  for  losses  as  aforesaid  which  accrued 
more  than  fifteen  years  prior  to  Alarch  seventeenth,  eighteen  hundred  and 
eighty-two;  and  all  such  claims  must  be  presented  to  the  Postmaster-General 
within  six  months  from  such  latter  date,  except  claims  for  postal  funds  which 
may  be  received,  considered  and  allowed,  if  presented  within  six  months  after 
the  passage  of  this  act,  in  cases  where  the  postmaster  had,  at  or  about  the  time 
of  the  loss,  made  report  thereof  to  the  Post-Office  Department  or  to  an  inspector 
or  special  agent  of  the  Department;  and  no  claim  for  losses  which  may  here- 
after accrue  shall  be  allowed  unless  presented  within  six  months  from  the  time 
the  loss  occurred.      [22  Slat.  L.  29,  25  Stat.  L.  1S6,  29  Stat.  L.  .^55.] 

This  section  was  amended  "so  aa  to  read  The  section  originally  lead  as  follows; 

as"  above  by  Act  of  May  fl,  1888,  ch.   231,  "That  the   Postmaster -General  be,  and  he 

26  Btat.  L.  136,  and  Act  of  June  11,  1898,  ch.       ia  hereby,  authorized  to  investigate  all  claims 

424,  20  Stat.  L.  45S.  of  PostmasteTs  for  the  loss  of  money-order 
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funds,  postage- stamps,  stamped  envelopes, 
newspaper  wrappers,  and  posta?  cards  belong- 
ing to  the  United  States  in  tne  HnncLs  of  such 
Postmasters,  resulting  from  burglary,  fire,  or 
other  unavoidable  casualty,  and  if  he  shall 
determine  that  such  loss  resulted  from  no 
fault  or  negligence  on  the  part  of  such  Post- 
masters, to  pay  to  such  Postmasters  or  credit 
them  with  the  amount  so  ascertained  to  have 
been  lost  or  destroyed,  and  also  to  credit 
Postmasters  with  the  amoimt  of  any  remit- 
tance of  money-order  funds  made  by  them, 
in  compliance  with  the '  instructions  of  the 
Postmaster-General,  which  shall  have  been 
lost  or  stolen  while  in  transit  by  mail  from 
the  office  of  the  remitting  Postmaster  to  the 
office  designated  as  his  depository:  Provided^ 
That  no  claim  exceeding  the  sum  of  two 
thousand  dollars  shall  be  paid  or  credited 
until  after  the  facts  shall  have  been  ascer- 
tained by  the  Postmaster  General  and  re- 
ported to  Congress,  together  with  his  recom- 
mendation thereon,  and  an  appropriation 
made  therefor:  And  provided  further,  That 
this  act  shall  not  embrace  any  claim  for 
losses  as  aforesaid  which  accrued  more  than 
fifteen  years  prior  to  its  passage;  and  all 
such  claims  must  be  presented  to  the  Post- 
master-General within  six  months  after  the 
taking  effect  of  this  act;  and  no  claim  for 
losses  which  may  hereafter  accrue  shall  be 
allowed  imless  presented  within  three  months 
from  the  time  the  loss  accrued." 

The  amendment  of  June  11,  1896,  ch.  458, 
29  Stat.  L.  458,  substituted  the  word  "  ten 


for  the  word  "two"  as  it  appeared  in  the 
first  provision  as  first  enacted. 

The  only  way  provided  by  law  for  a  post- 
master to  obtain  relief  in  cases  of  robbery  or 
larceny  is  by  applying  to  the  postmaster- 
general,  under  the  provisions  of  tiiis  Act,  in 
which  cases,  if  the  evidence  is  satisfactory  to 
that  officer,  he  may,  in  his  discretion,  allow 
the  postmaster  credit  for  the  amount  thus 
lost.  But  with  this  exercise  of  the  grace  and 
favor  of  the  United  States  in  such  cases  the 
courts  have  nothing  to  do.  U.  S.  v.  Fordyce, 
(1903)  122  Fed.  Rep.  962. 

Post-office  regulation  1099.  —  The  above 
provision  authorizing  the  postmaster-general 
"  to  credit  postmasters  with  the  amount  of 
any  remittances  of  money -order  funds  made 
by  them  in  compliance  with  the  instructions 
of  the  postmaster-general  which  shall  have 
been  lost  or  stolen  while  in  transit  by  mail 
from  the  office  of  the  remitting  postmaster  to 
the  office  designated  as  his  depository"  does 
not  annul  post-office  regulation  1099,  which 
embodies  "  special  instructions  about  remit- 
tances," but  rather  recognizes  it  as  a  duty  of 
postmasters  to  comply  therewith  in  making 
their  remittances.  And  as  the  authority  to 
credit  them  with  lost  remittances  is  limited 
to  cases  where  the  remittance  is  made  "in 
compliance  with  the  instructions  of  the  post- 
master-general," such  compliance  forms  a 
necessary  element  in  each  case  to  bring  it 
within  the  statute.  (1886)  18  Op.  Atty.-Gen. 
369. 
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Sec.  2.  [Report  to  Congress.]  That  it  is  hereby  made  the  duty  of  the  Post- 
master-General to  report  his  action  herein  to  Congress  annually,  with  his  rea- 
sons therefor  in  each  particular  case.      [^2  Stat,  L,  £9.] 

The  section  appears  as  above  given  both  in  the  original  Act  and  the  amendatory  Act  of 
May  8,  1888,  ch.  231,  25  Stat.  L.  135. 

Sec.  3846.  [Money  to  be  scufely  kept.]  Postmasters  shall  keep  safely,  with- 
out loaning,  using,  depositing  in  an  unauthorized  bank,  or  exchanging  for  other 
funds,  all  the  public  money  collected  by  them,  or  which  may  come  into  their 
possession,  until  it  is  ordered  by  the  Postmaster-General  to  be  transferred  or 
paid  out.      [R.  S.] 


'  Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
294. 

In  respect  to  money-order  funds  the  duties 
of  the  postmaster  are  fixed  by  this  section 
and  section  3847,  infra.  U.  S.  v.  Fordyce, 
(1903)  122  Fed.  Rep.  962. 

"  Postmasters  must  keep  their  stock  of 
blank  money  orders  and  advice  forms  in  their 
own  custody,  under  lock  and  key,  in  some 
place  of  security,  to  which  unauthorized  per- 
sons cannot  have  access,  and  they  will  be  held 
responsible  for  any  loss  which  the  depart- 
ment may  suffer  arising  from  fraud  made  pos- 
sible through  a  disregard  of  this  regulation." 
•Regulations  of  the  Post-Office  ^^ep*..  sec.  1243 
(Postal  Laws  and  Regular: -ns  -902,  sec. 
998)  ;  U.  S.  V.  Barker,   (C.  O.  a.  1900)    100 


Fed.  Rep.  34;  U.  S.  V.  Kennard,   (C.  C.  A- 
1900)    101   Fed.  Rep.  39. 

A  treasury  transcript,  introduced  by  the 
government,  is  prima  facie  evidence  that  the 
money  due  from  a  postmaster  at  the  close  of 
the  quarter  ending  Sept.  30,  1890,  remained 
and  was  in  his  hands  on  the  1st  day  of  Octo- 
ber, 1890.  It  was  the  money  of  the  govern- 
ment. There  is  no  presumption  that  the 
postmaster  was  at  the  close  of  the  last 
quarter  a  defaulter,  and  without  any  proof 
to  the  contrary,  the  presumption  is  that  the 
postmaster  held  the  money  in  his  hands  until 
Oct.  11,  1890,  and  then  forwarded  the  same, 
with  other  money  due  the  government,  to 
the  post-office  department.  U.  S.  17.  Hons- 
man,  (C.  C.  A.  1895)  70  Fed.  Rep.  581. 


Sec.  3847.   [Custody  of  Oovemment  money  in  hands  of  postmasters.] 
Any  postmaster,  having  public  inoiiev  belonging  to  the  Government,  at.  an  office 
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ted  depositaries,  treasurers  of  mints, 

United  States,  may  deposit  the  same, 

in  any  national  bank  in  the  town, 

ies ;  but  no  authority  or  permission 

)t  by  the  postmaster,  or  any  other 

any  deposit  made  as  herein  de- 

luch  deposit  shall  report  quarterly 

k  where  such  deposits  have  been 

stand  at  the  time  to  his  credit. 


:o  the  enactment  of  this  and  the  next 

:  section  a  postmaster  was  not  bound 

:he  money  received  for  postage  dis- 

1  his  own  nor  to  deposit  it  specifi- 

the   name   of    the   United    States. 

U.  S.,  (1846)  3  Story  (U.  S.)  646. 

The  postmaster  at  Washing- 

itant  treasurer,  shall  deposit 

r  office,  with  such  assistant 

mudi  of tener  as  the  Post- 


ostmaster  shall  promptly 
eglect,  or  malpractice  of 
his  knowledge.     \_R.  /S.] 

8  evidence.  —  A  report  by  a 

this   section  that  a   mail 

bandoned    his    contract    is 

itablished  rule  that  official 

^ates  made  contemporane- 

3  stated,  and  in  the  regu- 

duty  by  an  officer  having 

of  them,  are  admissible 

Dving  such  facts."    U.  8. 

U.  S.  593. 


ostmaster,  assistant 
contractor  or  con- 


postmaster  shall 

se,  or  otherwise, 

^me,  circular,  or 

BFender  shall  be 


nail  through  the 
Louisiana  Lot- 
Rep.  628. 


g   officers.'} 
tmasters  at 

he  salaries 
ne  V. 


Aot  of  July  6,  1884. 


POSTAL  SERVICE. 


Aot  of  Karoh  8,  1888. 


of  the  officers  and  employees  of  the  postal  service  concerned  in  the  transporta- 
tion ol  mails  or  in  their  distribution  in  transit,  and  for  such  other  payments  as 
they  are  now  authorized  to  make  from  postal  revenues.  *  *  *  ^22  Stat. 
L.  64.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  May  4,  1882,  ch.  116. 


[Sbc.  1.]  [Postmasters  at  money-order  offices  as  disbursing  officers.] 
*  *  *  The  Postmaster-General  is  authorized  to  designate  postmasters  at 
money-order  post-offices  as  disbursing  officers  for  the  payment  of  the  salaries  of 
officers  and  employees  of  the  postal  service,  and  for  such  other  payments  as 
postmasters  are  now  authorized  to  make  from  postal  revenues.  *  *  *  [gs 
Stat  L.  166.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  July  5,  1884,  ch.  234. 

Sec.  3852.  \_8(daries  of  postm^a^ters.]     [Superseded.] 


This  section  was  as  follows: 

'*  Sec.  3852.  The  compensation  of  post- 
masters shall  be  a  fixed  annual  salary,  for 
rating  which  they  shall  be  divided  into  five 
classes,  exclusive  of  the  postmaster  at  New 
York  city,  whose  salary  shall  be  six  thousand 
dollars  per  annum.  The  salary  of  post- 
masters of  the  first  class  shall  not  be  more 
than  four  thousand  dollars  nor  less  than  three 
thousand  dollars;  of  the  second  class,  less 
than  three  thousand  dollars,  but  not  less  than 
two  thousand  dollars;  of  the  third  class, less 
than  two  thousand  dollars,  but  not  less  than 
one  thousand  dollars;  of  the  fourth  class, 
less  than  one  thousand  dollars,  but  not  less 
than  two  hundred  dollars;  of  the  fifth  class, 
less  than  two  hundred  dollars;  and  the  sal- 


aries of  the  first,  second,  and  third  classes 
shall  be  in  even  hundreds  of  dollars;  of  the 
fourth  class,  in  even  tens  of  dollars;  and  of 
the  fifth  class,  in  even  dollars."  Act  of  June 
8,  1872,  ch.  335,  17  Stat.  L.  294. 

This  section  was  incorporated  into  the  Re- 
vised Statutes  from  section  80  of  the  Act 
above  noted.  Said  section  80  and  sections 
81-84  of  the  same  Act  were  amended  by  the 
Act  of  June  23,  1874,  ch.  456,  sec.  11,  18  Stat 
L.  233.  Section  11  of  the  later  Act  was  ex- 
pressly repealed  by  section  4  of  the  Act  of 
July  12,  1876,  ch.  179,  and  sections  5-15  of  the 
latter  Act  enacted  in  lieu  thereof.  The  pro- 
visions relating  to  compensation  were  super- 
seded by  the  provisions  in  the  following  text. 


An  act  to  adjust  the  salaries  of  postmasters. 
[Act  of  March  3,  1883,  ch.  142,  22  Stat.  L.  0OO.1 

[Sbc.  1.]  [Salaries  of  postmasters  of  first,  second,  cmd  third  classes.] 
That  the  respective  compensation  of  postmasters  of  the  first,  second,  and  third 
classes  shall  be  annual  salaries,  assigned  in  even  hundreds  of  dollars,  and 
payable  in  quarterly  payments,  to  be  ascertained  and  fixed  by  the  Postmaster 
General  from  their  respective  quarterly  returns  to  the  Auditor  of  the  Treasury 
for  the  Post  Office  Department,  or  copies  or  duplicates  thereof,  to  be  forwarded 
to  the  First  Assistant  Postmaster-General,  for  four  quarters  immediately  pre- 
ceding the  adjustment,  at  tbe  following  rates,  namely : 


FIRST    CLASS. 


Gross  receipts,  forty  thousand  dollars,  and  not  exceeding  forty-five  thou- 
sand dollars,  salary,  three  thousand  dollars [.] 

Gross  receipts,  forty-five  thousand  dollars,  and  not  exceeding  sixty  thousand 
dollars,  salary,  three  thousand  one  hundred  dollars. 

Gross  receipts,  sixty  thousand  dollars,  and  not  exceeding  eighty  thousand 
dollars,  salary,  three  thousand  two  hundred  dollars. 

Gross  receipts,  eighty  thousand  dollars,  and  not  exceeding  one  hundred  and 
ten  thousand  dollars,  salary,  three  thousand  three  hundred  dollars. 
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tiross  receipts,  one  hundred  and  ten  tliouaand  dollars,  and  not  exceeding  one 
hundred  and  fifty  thousand  dollars,  salary,  three  thousand  four  hundred  dollars. 

Gross  receipts,  one  hundred  and  fifty  thousand  dollars,  and  not  exceeding 
two  hundred  thousand  dollars,  salary,  three  thousand  five  hundred  dollars. 

Gross  receipts,  two  hundred  thousand  dollars,  and  not  exceeding  two  hun- 
dred and  sixty  thousand  dollars,  salary,  three  thousand  six  hundred  dollars. 

Gross  receipts  two  hundred  and  sixty  thousand  dollars,  and  not  exceeding 
three  hundred  and  thirty  thousand  dollare,  salary,  three  tiiousand  seven  hun- 
dred dollars. 

Gross  receipts,  three  hundred  and  thirty  thousand  dollars,  and  not  exceeding 
four  hundred  thousand  dollars,  salary,  three  thousand  eight  hundred  dollars. 

Gross  receipts  four  hundred  thousand  dollars,  and  not  exceeding  four  hun- 
dred and  fifty  thousand  dollars,  salary,  three  thousand  nine  hundred  dollars. 

Gross  receipts,  four  hundred  and  fifty  thousand  dollars,  and  not  exceeding 
five  hundred  thousand  dollars,  salary,  four  thousand  dollars. 

Gross  i-eceipts  five  hundred  thousand  dollars,  and  not  exceeding  six  hun- 
dred thousand  dollars,  salary,  five  thousand  dollars[.] 

Gross  receipts,  six  hundred  thousand  dollars  and  upwards,  salary,  six  thou- 
sand dollars. 

SEOOXD    CLASS. 

Gross  receipts,  eight  thousand  dollars,  and  not  exceeding  nine  thousand 
dollars,  salary,  two  thousand  dollars. 

Gross  receipts,  nine  thousand  dollars,  and  not  exceeding  ten  thousand  dollars, 
salary,  two  thousand  one  hundred  dollars  [.] 

Gross  receipts,  ten  thousand  dollars,  and  not  exceeding  eleven  thousand 
dollars,  salary,  two  thousand  two  hundred  dollars. 

Gross  receipts,  eleven  thousand  dollars,  and  not  exceeding  thirteen  thousand 
dollars,  salary,  two  thousand  three  hundred  dollars. 

Gross  receipts,  thirteen  thousand  dollars  and  not  exceeding  sixteen  thousand 
dollars,  salary,  two  thousand  four  hundred  dollars. 

Gross  receipts,  sixteen  thousand  dollars,  and  not  exceeding  twenty  thousand 
dollars,  salaiy,  two  thousand  five  hundred  dollars. 

Gross  receipts,  twenty  thousand  dollars,  and  not  exceeding  twenty  fonr 
thousand  dollars,  salary,  two  thousand  six  hundred  dollars. 

Gross  receipts,  twenty  four  thousand  dollars,  and  not  exceeding  thirty  thou- 
sand dollars,  salary,  two  thousand  seven  hundred  dollars. 

Gross  receipts,  thirty  thousand  dollars,  and  not  exceeding  thirty-five  thou- 
sand dollars,  salary,  two  thousand  eight  hundred  dollars. 

Gross  receipts,  tiiirty-five  thousand  dollars,  and  not  exceeding  forty  thousand 
dollars,  salary,  two  thousand  nine  hundred  dollars. 


Gross  receipts,  one  thousand  nine  hundred  dollars,  and  not  exceeding  two 
thousand  one  hundred  dollare,  salary,  one  thousand  dollare. 

Gross  receipts,  two  thousand  one  hundred  dollars,  and  not  exceeding  two 
thousand  fonr  hundred  dollare.  salary,  one  thousand  one  hundred  dollars. 
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Gross  receipts,  three  thousand  dollars,  and  not  exceeding  three  thousand  five 
hundred  dollars,  salary,  one  thousand  four  hundred  dollars  [.] 

Gross  receipts,  three  thousand  five  hundred  dollars,  and  not  exceeding  four 
thousand  two  hundred  dollars,  salary,  one  thousand  five  hundred  dollars. 

Gross  receipts,  four  thousand  two  hundred  dollars,  and  not  exceeding  five 
thousand  dollars,  salary,  one  thousand  six  hundred  dollars. 

Gross  receipts,  five  thousand  dollars,  and  not  exceeding  six  thousand  dollars, 
salary,  one  thousand  seven  hundred  dollars. 

Gross  receipts,  six  thousand  dollars,  and  not  exceeding  seven  thousand  dol- 
lars, salary,  one  thousand  eight  hundred  dollars  [.] 

Gross  receipts,  seven  thousand  dollars,  and  not  exceeding  eight  thousand 
dollars,  salary,  one  thousand  nine  hundred  dollars. 

And  in  order  to  ascertain  the  amount  of  the  postal  receipts  of  each  office, 
the  Postmaster-General  may  require  postmasters  to  furnish  the  department  with 
certified  copies  of  their  quarterly  returns  to  the  auditor  at  such  times  and  for 
such  periods  as  he  may  deem  necessary  in  each  oase[.]    \_22  Stat,  L.  600.] 

This  section  superseded  the  provisions  of  master  shall  receive  a  salary  dependent  upon 

Act  of  July  12,  1876,  ch.  179,  sees.  7,  12;  19  and  regulated  by  the  amount  of  business  done 

Stat.  L.  81,  82.  at  his  office."    U.  S.  v,  Wilson,  (1892)  144  U. 

Salary   dependent   upon   business. —  "  The  S.  24,  a^rmed  (1891)  26  Ct.  CI.  186,  (1892)  27 

whole  theory  of  this  Act  is  that  every  post-  Ct  CI.  565. 


FOUBTH    CLASS. 

Sec.  2.  [Salaries  of  postmasters  of  fourth  chss.]  That  the  compensation 
of  postmasters  of  the  fourth  class  shall  be  fixed  upon  the  basis  of  the  whole  of 
the  box-rents  collected  at  their  offices  and  commissions  upon  the  amount  of  can- 
celed postage-due  stamps  (provided  for  in  section  two  hundred  and  seventy  of 
the  Revised  Laws  and  regulations,  edition  of  eighteen  hundred  and  seventy- 
nine),  and  on  postage  stamps,  official  stamps,  stamped  envelopes,  postal  cards, 
and  newspaper  and  periodical  stamps  canceled,  on  matter  actually  mailed  at 
their  offices,  and  on  amounts  received  from  waste  paper,  dead  newspapers, 
printed  matter,  and  twine  sold,  at  the  following  rates,  namely:  On  the  first 
fifty  dollars  or  less  per  quarter,  one  hundred  per  centum ;  on  the  next  one  hun- 
dred dollars  or  less  per  quarter,  sixty  per  centum;  on  the  next  two  hundred 
dollars  or  less  per  quarter,  fifty  per  centum ;  and  on  all  the  balance,  forty  per 
centum,  the  same  to  be  ascertained  and  allowed  by  the  Auditor  of  the  Treasuiy 
for  the  Post-Office  Department  in  the  settlement  of  the  accounts  of  such  post- 
masters upon  their  sworn  quarterly  returns:  Provided,  That  when  the  com- 
pensation of  any  postmaster  of  this  class  shall  reach  two  hundred  and  fifty 
dollars  for  four  consecutive  quarters  each,  exclusive  of  commissions  on  money- 
order  business,  and  when  the  returns  to  the  auditor  for  four  consecutive  quarters 
shall  show  him  to  be  entitled  to  a  compensation  in  excess  of  two  hundred  and 
fiftv  dollars  per  quarter,  the  auditor  shall  report  such  fact  to  tlie  Postmaster- 
General,  who  shall  assign  the  office  to  its  proper  class,  and  fix  the  salary  of  the 
postmaster  as  provided  by  section  one  of  this  act:  Provided  further.  That  in 
no  case  shall  there  be  allowed  to  any  postmaster  of  this  class  a  compensation 
greater  than  two  hundred  and  fifty  dollars  in  any  one* of  the  first,  three  quarters 
of  any  fiscal  year,  exclusive  of  money-order  commissions,  and  in  the  last  quarter 
of  each  fiscal  vear  there  shall  be  allowed  such  further  sum  as  he  mav  bo  entitled 
to  under  the  provisions  of  this  act,  not  exceeding  for  the  whole  fiscal  year  the 
sum  of  one  thousand  dollars  exclusive  of  money-order  commissions.  [£S 
Stat.  L.  602.'] 
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L.  81,  and  Act  of  June  17.  1B78,  ch.  259,  20 
Stnt.  L.    141. 

Salary  not  dependent  npoii  Presidential 
commiasion.  —  Under  this  Act  a  postmBsler 
aasigned  by  tlie  ]Hjijt)naster-gen«rHl   to  the 


it  nmtteTB  not  that  the  President  did  not 
eouiniJBtiian  him  a  thiid-elase  postmaster  at 
that  office  until  some  months  thereafter.  U. 
S.  V.  Wilson,  (18112)  144  V.  S.  24,  afflrmed 
(1891)  26  Ct.  CI.  ISO,  (1892)  27  a.  CL  565. 


Sec.  3.  [Orders  relative  to  salaries.']  That  the  Postmaster-General  shall 
make  all  orders  relative  to  the  salaries  of  postmasters ;  and  any  change  made  in 
such  salaries  shall  not  take  effect  until  the  first  day  of  the  quarter  next  following 
the  order;  and  the  auditor  shall  he  notified  of  any  and  all  changes  of  salaries. 
[23  Slat.  L.  602.] 


ness  of  any  pont  office,  the  postmaBter- general 
may  adjust  the  salary"  so  as  to  take  effect 
from  the  beginning  of  a  precedinf;  instead  of 
from  the  befpnning  of  a  Hucce^ing  quarter. 
But  thiB  proviso  waa  manifestly  a  mere  ex- 
ception to  the  general  requirement  of  the 
same  section,  that  all  changes  of  salary  shall 
take  effect  subsequently  to  the  readjustment. 
Jloreover,  if  it  were  not  so,  the  proviso  estab- 
liehed  no  rule  or  standard  for  determining 
what  is  "  an  extraordinary  increase  or  de- 
crease in  the  business  of  any  post  office,"  and 
the  judiciary  has  no  more  right  to  apply  its 
diBf^retion  in  the  one  case  than  in  the  other. 
Discretion  here  is  necessary  to  determine 
what  is  an  extraordinary  increase  or  decrease, 
and  that  discretion  is  evidently  confided  to 
the  postmaster -general.  Postmasters'  Caeea, 
(1876)   12  Ct.  CI.  226. 


This  section  superseded  the  provisions  of 
Act  ol  July  12,  1S76,  ch.  179,  sec.  10,  10  Slat. 
L.  82. 

Prevention  of  retioactlre  orders.  —  This 
Act  provides  that  changes  in  the  salaries  of 
postinasters  shall  not  take  effect  until  the 
llrst  day  of  the  quarter  next  following  the 
date  of  the  order  making  them.  It  may  be 
that  a  proper  order  of  adjustment  of  the 
pending  accounts  of  a  poHtmaster  under  the 
Act  of  1878  would  not  fall  under  the  ban  of 
this  Act,  but  it  is  a  striking  illustratiou  of 
the  policy  of  Congress  to  prevent,  whenever  It 
IP  possible,  retroactive  laws,  decisions,  or  or- 
ders. Jaedieke  v.  U.  S.,  (C.  C.  A.  1898)  86 
Fed.  Rep.  372. 

Knlings  iindei  th«  Act  of  1S71,  cb.  335. — 
A  subsequent  section  of  the  statute  (sec.  84) 
contained  a  proviso  "  That  in  cases  of  ex- 
traordinary increase  or  decrease  in  the  busi- 

Seg.  4.  [Annual  readjustmeni  of  salaries  —  salaries  at  Washington,  D.  C, 
and  New  York  City.]  That  the  salaries  of  postmasters  of  the  first,  second  and 
third  classes  shall  be  readjusted  by  the  Postmaster  General,  the  first  adjust- 
ment (under  this  act)  to  take  effect  simultaneously  with  the  reduction  of  the 
rates  of  postage,  and  thereafter  at  the  beginning  of  each  fiscal  year;  and  the 
salary  of  the  postmaster  at  Washington  City,  District  of  Columbia,  shall  be 
five  thousand  dollars ;  and  in  no  case  shall  the  salary  of  any  postmaster  exceed 
the  sum  of  six  thousand  dollars,  except  in  the  city  of  Xew  York,  where  the 
salary  of  the  postmaster  shall  remain  aa  now  fixed  by  law,  at  eight  thousand 
dollars  per  annum.      [22  Stat.  L.  602.] 

Time  of  taking  eBect.  —  The  rate  of  poat- 
age  on  first-class  matter  was  reduced  to  take 
fffect  Oct.  I,  1883,  by  Act  of  March  3,  1883. 
ch.  92,  22  Stat.  L,  455. 

WastainKtoD)  D-  C  — Repeal  of  provision  as 
to  salarv  of  postmaster,  see  following  text. 
The  Act'of  June  16,  1880.  ch.  236,  21  Stat.  L. 
260,  fixing  the  salary  of  the  posttnaater  at 
WftBhington,  D.  C,  at  »4,000,  was  superseded 
by  the  above  section. 

Hew  York  City.  —  Provisions  as  to  salary 
of  postmaster,  see  second  succeeding  text. 

This  section  superseded  the  provisions  of 
Act  of  July  12,  1876,  ch.  179,  sec.  9,  19  Stat. 

The  Revised  Post-office  Act,  187a  (17  Stat. 
L.  283,  205,  sees.  82,  84).  contemplated  two 
classes  of  readjustments  of  postmasters'  sal- 
aries. The  biennial  readjustment  was  general 
and  mandator)-;  the  statute  was  imperative: 
the  basis  and  method  were  clearly  defined; 
the  duty  of  readjusting  involved  no  discretion 
unil    wAH    ministeriaL    The    adiustment   "  in 


special  cases "  was  not  confined  to  biennial 
periods;  it  may  be  as  often  as  the  post- 
master-general  "  may  deem  expedient."  "  Dis- 
cretion is  necessary  to  determine  what  is  '  an 
extraordinary  increase  or  decrease  in  the 
business  of  any  post  office,'  and  it  is  confided 
to  the  poBtniasler-genernl."  Postmasters' 
Cases.  (1870)   12  Ct.  CI.  226. 

Nor  did  the  Act  require  a  biennial  readjust- 
ment of  salaries  which  should  supersede  that 
previously  made  on  the  1st  of  June,  to  go  into 
operation  on  the  lat  of  .July.  The  statute  ia 
imperative  tliat  there  shall  be  biennial  read- 
ju8LmenlH,  but  is  silent  as  to  the  time  when 
they  shall  be  made;  nor  did  it  in  terms  dis- 
turb those  made  under  the  previous  statute. 
The  effect  was  to  leave  the  time  when  the 
first  under  the  new  statute  should  be  made 
to  the  discretion  of  the  postmaster-general, 
with  the  limitation  that  it  should  take  place 
within  two  years.  Postmasters'  Cases, 
(1876)   12  Ct.  CL  226. 
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An  Act  Fixing  the  salary  of  the  postmaster  at  Washington  City,  District  of  Columbia. 

[Act  of  Feb.  7,  lOOO,  ch.  11,  81  StiU.  L.  6.] 

[Salary  of  postmaster  at  Washington,  D.  C]  That  so  much  of  section  four 
of  the  Act  entitled  "  An  Act  to  adjust  the  salaries  of  postmasters,"  approved 
March  third,  eighteen  hundred  and  eighty-three,  as  fixes  the  salary  of  the  post- 
master at  Washington  City,  District  of  Columbia,  is  hereby  repealed,  and  the 
salary  of  said  postmaster  shall  hereafter  be  adjusted,  as  provided  in  the  cases 
of  other  postmasters,  under  section  one  of  said  Act.     \_31  Stat.  L.  6.] 


[Sec.  1.]  [Salary  of  postmaster  of  New  York  CUy.']  *  *  *  The 
salary  of  the  postmaster  of  the  city  of  New  York  is  hereby  fixed  at  eight  thou- 
sand dollars  per  annum.      [18  Stat.  L.  SJ^O.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1875,  ch.  128. 

Sec.  3853.  [Salaries  at  new  offices.]  At  all  newly  established  offices,  the 
Postmaster-(Jeneral  may  temporarily  fix  the  salary  until  the  returns  of  such 
office  shall  enable  him  to  properly  adjust  the  same,  but  the  compensation  shall 
in  no  case  be  thus  temporarily  fixed  at  more  than  the  salary  of  an  office  of  the 
fifth  class.      [Rf  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  294. 

The  fifth  class  was  abolished  by  Act  of  July  12,  1876,  ch.  179,  sec.  5.    See  supra,  pi  793. 

Sec.  3854.  [Re-adjusting  sala/ries.]    [Superseded.] 

This  section  was  as  follows: 

"  Sec.  3854.  The  salaries  of  postmasters 
shall  be  re-adjusted  by  the  Postmaster-Gren- 
eral  once  in  two  years,  and  in  special  cases 
as  much  oftener  as  he  may  deem  expedient; 
and  when  the  quarterly  returns  of  any  post- 
master of  the  third,  fourth,  or  fifth  class 
show  that  the  salary  allowed  is  twenty  per 


centum  less  than  it  would  be  on  the  basis  of 
commission,  the  Postmaster-General  shall  re- 
adjust the  same."  Act  of  June  8,  1872,  ch. 
335,  17  Stat.  L.  295. 

It  was  superseded  by  the  provisions  of  Act 
of  March  3,  1883,  ch.  142,  sees.  2-4,  supra, 
p.  803. 


Sec.  3855.   [Basis  of  re-adjvMing  salaries.]     [Superseded.] 


This  section  was  as  follows: 

"  Sec.  3855.  In  re-adjusting  the  salary  of 
a  postmaster,  the  amount  thereof  shall  be 
ascertained  by  adding,  to  the  whole  amount 
of  box- rents,  commissions  on  the  other  postal 
revenues  of  the  office  at  the  following  rates: 
On  the  first  one  hundred  dollars  or  less,  sixty 
per  centum;  on  all  over  one  hundred  dollars, 
and  not  over  four  hundred  dollars,  fifty  per 
centum ;  on  all  over  four  hundred  dollars,  and 
not  over  two  thousand  four  hundred  dollars, 
forty  per  centum;  on  all  over  two  thousand 
four  hiindred  dollars,  fifteen  per  centum.  And 
in  order  to  ascertain  the  amount  of  the  postal 
receipts  of  each  office,  the  Postmaster-General 
shall   require    postmasters    to   state,    under 


oath,  at  such  times  and  for  such  periods  as  he 
may  deem  necessary  in  each  case,  the  amoimt 
of  stamps  canceled,  the  amount  of  box-rents 
received,  the  amount  of  unpaid  postages  col- 
lected, and  the  amount  of  postage  on  printed 
and  other  mailable  matter.  Whenever,  by 
reason  of  the  extension  of  free  delivery  of 
letters,  the  box-rents  of  any  post-office  are 
decreased,  the  Postmaster-General  may  al- 
low, out  of  the  receipts  of  such  office,  a  sum 
sufficient  to  maintain  the  salary  thereof  at  the 
amount  at  which  it  had  been  fixed  before  the 
decrease  in  box-rents."  Act  of  June  8, 1872, 
ch.  335,  17  Stat.  L.  294. 

It  was  superseded  by  the  Act  of  March  3, 
1883,  ch.  142,  supra,  p.  802. 


Sec.  3856.  [Orders  changing  salaries.]     [Superseded.] 


This  section  was  as  follows: 

"Sec.  3856.  The  Postmaster-General  shall 
make  all  orders  assigning  or  changing  the  sal- 
aries of  postmasters  in  writing,  and  record 
them  in  his  journal,  and  notify  the  change  to 
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the  Sixth  Auditor;  and  any  change  made  in 
such  salaries  shall  not  take  eflfect  until  the 
first  day  of  the  quarter  next  following  such 
order.  But  in  cases  of  an  extraordinary  in- 
crease or  decrease  in  the  business  of  any 
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R.  VICE.'  Act  of  Xaroh  8,  18SS. 

^  8,  1872,  ch.  335,  17  Stat.  L.  294;  Act  of 
18,  1875,  ch.  80,  18  Stat.  L.  319. 
was  superseded  by  Act  of  March  3,  1883, 
\2,  supra,  p.  802. 


No  postmaster  shall,  under  any 

himself,  in  the  aggregate,  more 

>n  on  the  money-order  business 


on  classes  the  money-order  commis- 
salary  as  an  emolument  of  office. 
.  U.  S.,  (1892)  27  Ct.  CI.  135. 


^rson  performing  the  duties 

post-office  where  there  is  a 

IT  which  the  duty  is  per- 

been  entitled  if  regularly 

'  services  heretofore  ren- 

on,      120  Stat.  L.  362.] 

rch  3,  1883,  ch.  142,  22  Stat. 

ioes  not  technically  come 
Wilson  V,  U.  S.,  (1891)  26 
d  (1892)  144  U.  S.  24. 
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pedicnt;  and  at  all  other  money-order  post- 
offices  the  compensation  for  the  clericai  labor 
employed  in  the  money-order  business,  includ- 
ing the  issue  and  payment  of  postal  notes, 
shall  be  three  and  one-half  cents  for  each 
domestic  or  international  money-order  issued, 
paid,  or  repaid,  and  one  cent  for  each  postal 
note  issued,  and  three-quarters  of  one  cent 
for  each  postal  note  paid  thereat,  and  in 
case  any  office  is  designated  to  receive  on 
deposit  surplus  money-order  funds  from  other 
post-offices,  three  and  one-half  cents  for 
each  certificate  issued  in  acknowledgment 
of  the  receipt  ,of  such  funds;  but  the 
total  allowance  made  by  the  Postmaster- 
Genenil  for  money-order  clerks  at  any 
first-class  office  shall  be  based,  as  nearly  as 
possible,  upon  the  number  of  transactions, 
at  the  same  rate  for  each  transaction  as  is 
above  fixed  for  the  compensation  of  clerical 
labor  at  other  post-offices,  and  the  compen- 
sation of  the  postmasters  and  the  clerks 
provided  for  in  this  section  shall  be  paid 
out  of  the  fees  received  for  the  issue 
of  money-orders  and  postal  notes:  PrO" 
vided,  That  in  addition  to  an  allowance 
for  clerical  service  at  the  rates  above 
mentioned,  the  Postmast^r-Creneral  may  al- 
low to  the  postmaster  at  New  York,  New 
York,  to  the  postmaster  at  San  Francisco, 
California,  to  the  postmaster  at  Portland, 
Oregon,  and  to  the  postmaster  at  each  in- 
ternational exchange  office,  such  amount  in 
each  case,  out  of  the  proceeds  of  the  money- 
order  business,  as  he  may  deem  expedient  to 
enable  these  postmasters  to  obtain  the  cleri- 
cal labor  necessary  for  the  performance  of 
such  special  duties  as  are  imposed  upon 
them  by  the  operations  of  the  money-onler 
system,  and  are  not  required  of  other  post- 
masters: And  provided  further.  That  credit 
shall  not  be  allowed  to  a  postmaster  at  a  first- 
class  office  on  account  of  any  expenditure  in 
payment  of  clerical  service  in  the  money- 
order  business  of  his  office  except  upon  a 
voucher  duly  receipted  by  the  person  by 
whom  such  service  shall  have  oeen  per- 
formed: And  provided  further,  That  the  sal- 
aries of  postmasters,  as  fixed  by  law,  shall  be 
deemed  and  taken  to  be  full  compensation 
for  the  responsibility  and  risk  incurred  and 
for  the  personal  services  rendered  by  them 
as  custodians  of  the  money-order  and  other 
fimds  of  the  Post-Office  Department."  [22 
Stat,  L.  528.] 

This  section  was  first  modified  by  the  Act 
of  June  29,   1886,  ch.   569,  as  follows: 


"An  act  to  make  the  cUlotDances  for  clerk- 
hire,  to  postmasters  of  the  first  and 
second-class  post-offices  cover  the  cost  of 
clerical  Uibor  in  the  money-order  busi- 
ness, and  for  other  purposes. 

"  [Sec.  1.]  That  from  and  after  the  first 
day  of  July,  eighteen  hundred  and  eighty- 
six,  the  allowances  for  clerk-hire  made  to 
postmasters  of  the  first  and  second  class  post- 
offices,  by  the  Postmaster-General,  out  of  the 
annual  appropriation  for  clerks  in  post- 
offices,  shall  cover  the  cost  of  clerical  service 
of  all  kinds  in  such  post-offices,  including 
the  cost  of  clerical  labor  in  the  money-order 
business;  and  that  all  laws  or  parts  of  laws 
inconsistent  or  in  conflict  herewith  are  here- 
by repealed.     [2J^  Stat.  L.  87.] 

"  Sec.  2.  That  from  and  after  the  first  day 
of  July,  eighteen  hundred  and  eighty-six,  the 
allowances  for  clerk-hire  in  money-order 
business  shall  not  be  separately  made,  but 
shall  be  included  in  the  general  allowances 
for  clerk-hire,  and  shall  be  based  upon, 
but  not  to  exceed,  the  rates  specified  in 
the  fourth  section  of  the  act  of  March 
third,  eighteen  hundred  and  eighty-three; 
and  at  all  money -order  exchange  offices 
which  are  now  or  may  hereaft^  be  es- 
taJ^lished  additional  allowances  for  clerk- 
hire  may  be  made  as  provided  in  said  sec- 
tion for  international  exchange  offices;  and 
postmasters  at  offices  of  the  first  and  second 
classes  shall  not  receive  any  compensation  in 
addition  to  their  salaries  for  the  transaction 
of  the  money-order  and  postal-note  business." 
[2+  Btat.  L.  87.] 

All  these  provisions  were  superseded  by 
the  provisions  of  the  Act  of  Jan.  27,  1894, 
ch.  21,  sec.  3,  which  provided  "Tliat  section 
four  of  said  Act  of  March  third,  eighteen 
hundred  and  eighty-three,  as  amended  by  the 
Act  of  June  twenty-ninth,  eighteen  hundred 
and  eighty -six,  entitled,  'An  Act  to  make 
the  allowances  for  clerk  hire  to  postmasterB 
of  the  first  and  second  class  post-offices 
cover  the  cost  of  clerical  labor  in  U»e  money- 
order  business,  and  for  other  purposes,'  be 
amended  to  read"  as  set  forth  in  the  text. 

The  strict  measure  of  accountability  to 
which  postmasters  are  held  is  shown  by  the 
concluding  portion  of  the  section,  togetner 
with  various  Acts  of  Ck>ngress  and  the  rules 
and  regulations  of  the  post  office  departmeot 
U.  S.  V.  Bryan,  (1897)  82  Fed.  Rep.  293. 


[Sec.  1.]  [Clerics,  etc.,  in  first-class  offices.]  *  *  *  That  the  Post- 
master-General be,  and  he  is  hereby,  authorized  to  classify  and  fix  the  salaries 
of  the  clerks  and  employees  attached  to  the  first-class  postoffices,  from  and  after 
July  first,  eighteen  hundred  and  eighty-nine,  as  hereinafter  provided : 

Provided,  hoivever.  That  the  aggregate  salaries  as  fixed  by  such  classification 
shall  not  exceed  the  sum  hereby  appropriated,  namely: 

Assistant  postmaster,  salary  not  exceeding  fifty  per  centum  of  the  ?alary 
of  the  postmaster,  as  provided  by  act  of  March  third,  eighteen  hundred  and 
eighty-three,  graded  in  even  hundreds  of  dollars,  from  one  thousand  five  hun- 

808  Volume  V. 


Art  of  lUnh  a,  IIU.  POSTAL  SERVICE.  Art  of  Ibnli  s,  ia». 

dred  dollars  to  cot  esoeediog  three  thousand  dollars  per  annum,  except  New 
York,  New  Yorii,  where  the  salary  of  the  assietaiit  postmaster  shall  he  fixed 
at  three  thousand  five  hundred  dollars  per  annum,  and  that  of  the  second 
assistant  postmaster  nt  tjvo  thousand  dollars  per  annum. 

Secretary  and  stenographer  to  postmaster,  five  classes,  salary,  graded  in  even 
hundreds  of  dollars,  from  one  thousand  two  hundred  dollars  to  not  exceeding  one 
thousand  six  hundred  dollars  per  annum. 

Cashier,  five  classes,  salary,  graded  in  even  hundreds  of  dollars,  at  one 
thousand  eight  hundred  dollars,  two  thousand  dollars,  two  thousand  two  hun- 
dred dollars,  two  thousand  four  hundred  dollars,  and  not  exceeding  two  thousand 
six  hundred  dollars  per  annum. 

Assistant  cashier,  tliree  classes,  salary,  graded  in  even  hundreds  of  dollars, 
at  one  tbonaand  two  hundred  dollars,  one  thousand  three  hundred  dollars,  and 
not  exceeding  one  thousand  four  hundred  dollars  per  annum. 

Finance  clerks,  including  book-keepers,  six  classes,  salary,  graded  in  even 
hundreds  of  dollars,  from  one  tliousand  two  hundred  dollars  to  not  exceeding 
one  thousand  seven  hundred  dollars  per  annum. 

Stamp  clerks,  ten  classes,  salary,  graded  in  even  hundreds  of  dollars,  from 
eight  hundred  dollars'  to  not  exceeding  one  thousand  seven  hundred  dollars  per 
annum. 

Stamp  agents,  as  now  compensated,  at  twenty-four  dollars  per  annum. 

Superintendents  of  mails,  salary  not  exceeding  for^-five  per  centum  of 
the  salary  of  the  postmaster,  as  provided  by  the  act  of  March  third,  eighteen 
hundred  and  eighty-three,  graded  in  even  hundreds  of  dollars,  from  one  thou- 
sand three  hundred  dollars  to  not  exceeding  two  thousand  seven  hundred  dollars 
per  annum,  except  at  New  York,  New  York,  where  the  salary  of  the  superin- 
tendent of  mails  shall  he  fixed  at  three  thousand  two  hundred  dollars  per  annum. 

Assistant  superintendents  of  mails,  three  classes,  salary,  graded  in  even 
hundreds  of  dollars,  at  one  thousand  two  hundred  dollars,  one  thousand  three 
hundred  dollars,  and  not  exceeding  one  thousand  four  hundred  dollars  per 


Superintendents  of  delivery,  salary  not  exceeding  forty-five  per  centum  of 
the  salary  of  the  postmaster,  as  provided  by  the  act  of  March  ^ird,  eighteen 
hundred  and  eighty-three,  graded  in  even  hundreds  of  dollars,  from  one  thou- 
sand three  hundred  dollars  to  not  exceeding  two  tliousand  seven  hundred  dollars 
per  annum,  except  at  New  York,  New  York,  where  the  salary  of  the  superin- 
tendent of  delivery  shall  he  fixed  at  three  thousand  two  hundred  dollars  per 
annum. 

Assistant  superintendents  of  delivery,  three  classes,  salary,  graded  in  even 
hundreds  of  dollars,  at  one  thousand  two  hundred  dollars,  one  thousand  three 
hundred  dollars,  and  not  exceeding  one  thousand  four  hundred  dollars  per 
annum. 

Superintendents  of  registry,  salary  not  exceeding  thirty-five  per  centum  of 
the  salary  of  the  postmaster,  as  provided  by  the  act  of  March  third,  eighteen 
hundred  and  eighty-three,  graded  in  even  hundreds  of  dollars,  from  one  thou- 
sand dollars  to  not  exceeding  two  thousand  one  hundred  dollars  per  annum, 
except  at  New  York,  New  York,  Chicago,  Illinois,  and  Washington  District  of 
Columbia,  where  the  salary  of  the  superintendent  of  registry  shall  be  fixed  at 
not  exceeding  forty  per  centum  of  the  salary  of  the  postmaster,  as  provided  by 
the  act  of  March  third,  eighteen  hundred  and  eighty-three. 

Assistant  superintendents  of  registry,  salary  not  exceeding  twenty-five  per 
centum  of  the  salary  of  the  postmaster,  as  provided  by  the  act  of  March  third, 
eighteen  hundred  and  eighty-three,  graded  in  even  hundreds  of  dollars,  from 
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assistant  superintendents  of  registry  shall  be  fixed  at  two  thousand  four  hun- 
dred dollars  and  <»ie  thousand  eight  hundred  dollars  per  annum,  respectively. 
Superintendent,  money  order  division,  salary  not  exceeding  forty  per  centtun 
of  the  salary  of  the  postmaster,  as  provided  by  thij  act  of  March  third,  eighteen 
hundred  and  eighty-three,  graded  in  even  hundreds  of  dollars,  from  one  thou- 
sand dollars  to  not  exceeding  two  thousand  four  hundred  dollars  per  annum, 
except  at  New  York,  New  York,  where  the  salary  of  the  superintendent  of  the 
money-order  division  shall  be  fixed  at  three  thousand  two  hundred  dollars  per 
annum. 

Assistant  superintendent,  money  order  division,  ten  classes,  salary,  graded 
in  even  hundreds  of  dollars,  from  eight  hundred  dollars  to  not  exceeding  one 
thousand  eight  hundred  dollars  per  annum,  except  at  New  York,  New  York, 
where  the  salary  of  the  first  and  second  assistant  superintendents  of  money 
order  [division '{]  and  the  chief  book  keeper  shall  be  fixed  at  two  thousand  four 
hundred  dollars,  one  thousand  eight  hundred  dollars,  and  one  thousand  eight 
hundred  dollars  respectively. 

Superintendents  of  stations,  ten  classes,  salary,  graded  in  even  hundreds  of 
dollars,  from  one  thousand  dollars  to  not  exceeding  two  thousand  dollars  per 
annum,  except  at  New  York,  New  York,  where  the  salaries  of  the  superin- 
tendents of  Stations  "  A  "  and  "  D  "  shall  be  fixed  at  two  thousand  five  hun- 
dred dollars  each  per  anniun,  and  superintendents  of  Stations  "  E  "  and  "  F  " 
shall  be  fixed  at  two  tliousand  two  hundred  dollars  each  per  annum. 

Clerka  in  charge  of  stations,  nine  classes,  salary,  graded  in  even  hundreds 
of  dollars,  from  one  hundred  dollars  to  not  exceeding  nine  hundred  dollars  per 
annum. 

Foremen  of  crews  or  working  sections,  six  classes,  salary,  graded  in  even 
hundreds  of  dollars,  from  nine  hundred  dollars  to  not  exceeding  one  thousand 
four  hundred  dollars  per  annum. 

Mailing  clerks,  letter  distributers,  dispatchers,  registry,  money  order, 
directory,  and  nixie  clerks,  nine  classes,  salary,  graded  in  even  hundreds  of 
dollars,  from  six  hundred  dollars  to  not  exceeding  one  thousand  four  hundred 
dollars  per  annum. 

Separators  and  assortera,  paper  distributors,  record  clerks,  general-delivery 
clerks,  inquiry  clerks,  clerks  for  special  delivery  mail,  raters  of  third  and  fourth 
class  mail  matter,  weighers  of  second  class  mail  matter,  stock  or  supply  clerks, 
and  time  keejiers,  seven  classes,  salary,  graded  in  even  hundreds  of  dollars,  from 
six  hundred  dollars  to  not  exceeding  one  thousand  two  hundred  dollars  per 
annum. 

Stampers  and  mail  messengers,  five  classes,  salary,  graded  in  even  hundreds 
of  dollars,  from  four  hundred  dollars  to  not  exceeding  eight  hundred  dollars 
per  annum. 

Printers,  four  classes,  salary,  graded  in  even  hundreds  of  dollars,  from  nine 
hundred  dollars  to  not  exceeding  one  thousand  two  hundred  dollars  per  annum. 
Pressmen,  messengers,  watchmen,  laborers,  janitors,  porters,  firemen,  car- 
penters, waste-paper  examiners,  and  general -utility  clerks,  four  classes,  salary, 
graded  in  even  hundreds  of  dollars,  from  four  hundred  dollars  to  not  exceeding 
seven  hundred  dollars  per  annum. 

Auditor  and  draughtsman  at  New  York,  New  York,  three  thousand  dollars 
and  one  thousand  two  hundred  dollars  per  annum  respectively. 

[Classificalion  in  second-class  offices  —  promotimui.]    That  the  Postmaster 
General  be,  and  he  is  hereby,  authorized  to  classify  and  fix  the  psilaries  of  the 
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Provided,  however.  That  the  aggregate  salaries  as  fixed  by  such  classification 
as  shall  he  made  under  this  act  shall  not  exceed  the  several  suras  appropriated 
by  this  act  for  the  service  authorized  to  be  classified,  namely : 

Chief  clerk,  nine  classes,  salary,  graded  in  even  hundr€d[a]  of  dollars,  from 
seven  hundred  dollars  to  not  exceeding  one  thousand  five  hundred  dollars  per 
annum. 

Mailing  clerks,  letter  distributers,  dispatchers,  registry  clerks,  stamp  clerks, 
and  money-order  clerks,  five  classes,  salary,  graded  in  even  hundreds  of  dollars, 
from  six  hundred  dollars  to  not  exceeding  one  thousand  dollars  per  annum. 

Separators,  and  assorters,  paper-distributers,  general-delivery  clerks,  and 
general  utility  clerks,  four  classes,  salary,  graded  in  even  hundreds  of  dollars, 
from  six  hundred  dollars  to  not  exceeding  nine  hundred  dollars  per  annum. 

Stampers,  messengers,  porters,  janitors,  and  watciimen,  four  classes,  salary, 
graded  in  even  hundreds  of  dollars,  from  three  hundred  dollars  to  not  exceeding 
six  hundred  dollars ; 

Provided,  That  when  the  salaries  hereinbefore  stated  are  adjusted  and  fixed, 
no  clerk  or  employee  shall  be  promoted  or  advanced  in  grade  or  salary  without 
the  approval  of  the  Postmaster-General,  in  accordance  with  the  requirement  of 
section  four  hundred  and  sixty-four,  Postal  Laws  and  Regulations,  edition  of 
eighteen  hundred  and  eighty-seven ;  and  hereafter  postmasters  at  offices  of  the 
first  and  second  classes  shall  submit  rosters  of  the  clerks  attached  to  their  re- 
spective offices  to  the  Postmaster-General,  to  take  effect  from  the  first  day  of  the 
fiscal  year,  July  first,  instead  of  January  first,  as  heretofore;  and  no  roster 
shall  be  considered  in  effect  until  approved  by  the  Postmaster-General. 

That  all  acts  and  parts  of  acts  that  conflict  with  the  provisions  hereinbefore 


stated  are  hereby  repealed. 

The  preceding  paiWApIte  are  continuouB 
provisions  from  tlie  Postal  Service  Appro- 
priation Act  of  March  2,  1880,  cli.  374,  sec.  1. 

"  So  fnr  aa  liis  Act  maJ^es  appropriations 
(or  one  year,  it  ia  temporary  only;  but  as  it 
BUtliorizeB  n  clasBincation  of  the  cIbtUb.  etc., 
in  first  and  second  claas  post  offices  at  sal- 
aries not  to  '  exceed  the  sum  hereby  appro- 
priated,'  the  appropriating  clause  is  here 
retnined  aa  necessary  to  a  complete  under- 
standing of  the  rest."  Compitera'  note,  t 
Supp.  R.  8.  679. 

The  anthoTity  conferred  npon  tlw  poit- 
m*atir-g:^n:ral  hy  this  Act  f«  classify  and 
fix  the  salaries  of  the  clerks  and  employees 
in  first  nnd  second  class  post  offices  is  not 
merely  discretionary  with  him.  It  importa 
a  duty  to  make  the  classification  of  such 
salnrieH  which  is  provided  for  in  the  Act. 
(1B89)    IB  Op.  Atty.-Gen.  324. 

lender  this  Act  it  is  within  the  discretion 
of  the  poHtmaster-general  to  fix  the  compen- 
sation lit  all  superintendents  of  delivery  at 
leas  than  45  per  cent,  of  the  postmasters' 
salaries,  but  at  not  leas  than  "one  thousand 
three  hundred  dollars."  The  intent  was  to 
prevent  exceptionally  high  salaries  in  some 
post  offices  and  exceptionally  low  salaries  in 
others.  The  proviso  in  the  Act  that  the 
gggregate  Hularies  as  flied  hy  such  clasniil- 
cation  shall  not  exceed  the  amount  appro- 
priated,   $6,550,000,    did    not   authr"'--    "- 


[25  Stat.  L.  SJtl.] 
while  he  paid  other 


400. 


.   U. 


,   appropriated   < 

e  officers  the  m 


pay   f 
1  less  than  the 


office 


The  office  of  asaiatant  postmaster  is  recog- 
nized by  this  Act,  and  hence  allegations  in 
an  indictment  that  the  accused  was  assistant 
postmaster  of  a  certain  post  ofEce,  that  in 
that  capacity  he  received  money  ,  of  the 
United  States  and  embezzled  it,  sufficiently 
state  the  relationship  of  the  defendant  to  the 
United  States.  Mcltnde  v.  U.  S.,  (C.  C,  A. 
1000)    101    Fed.   Rep.  822. 

Poatmaster-^eneial's  approval  necessary  to 
advancement  in  grade.  —  Under  the  hisl  pro- 
vision above  cited,  together  with  the  post 
office  regulation  which  it  incorporates  pro- 
hibiting the  promotion  or  advancement  In 
grade  or  salary  of  clerks  and  employees 
"  without  the  approval  of  the  postmaster- 
general,"  when  the  postmaster-general  gave 
his  approval  to  the  rosters  so  submitted,  the 
grade  and  compensation  of  the  clalmnnt 
thereby  became  fixed,  and  it  was  not  there- 
after within  the  power  of  the  postmaster 
to  promote  or  advance  him  either  En  grade 
or  salary  "  without  the  approval  of  the  poat- 
10 aster- general."  though  he  may  in  fact  have 
assigned  the  claimant  to  other  duties  than 
those  specified  in  the  designation  and  have 
'recognized  him  as  chief  clerk.  Barrett  v. 
U.  S.,   (1001)   37  Ct.  CI.  40. 
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granted  a  leave  under  the  proviaiona  of  this  bill  until  he  has  performed  service 
for  one  year.      [^6  Stat.  L.  6^.] 

Kaflway  mail  cleika.  — See  infra,  div.  X. 


[Cap  or  badge  of  postal  clerk,  etc.]  *  •  *  That  postal  clerks,  route 
ageota,  and  mail  route  messengers  shall  not  be  required  tc  wear  uniform  other 
than  a  cap  or  badge.     *     *     *     120  Siat.  L.  SSI.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3, 1879,  ch.  180. 


[Sec.  1,]  [False  returns  of  business.]  *  *  *  That  in  any  case  where 
the  Postmaster-General  shall  be  satisfied  that  a  postmaster  has  made  a  falae 
return  of  business,  it  shall  be  within  his  discretion  to  withhold  commissions  on 
such  returns,  and  to  allow  any  compensatiiH'.  that  under  the  circumstances  he 
may  deem  reasonable :  Provided,  That  the  form  of  affidavit  to  be  made  by  post- 
masters upon  their  returns  shall  be  such  as  may  be  prescribed  by  the  Postmaster- 
General;  and  any  postmaster  who  shall  make  a  false  return  to  the  Auditor,  for 
the  purpose  of  fraudulently  increasing  his  compensation  under  the  provisions  of 
this  or  any  other  act,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  fined  in  a  sura  not  less  than  fifty  nor  more  than  five 
hundred  dollars,  or  imprisoned  for  a  term  not  exceeding  one  year,  or  punished 
by  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court;  *  *  * 
[SO  Stat.  L.  m.] 

ThiB  is  from  the  Postal  Service  Appropria- 
tion Act  of  June  17,  187B.  oh.  259. 

Ho  recovery  of  commissiona  after  settle- 
ment of  accounts.  —  "  It  is  said  that  the  pro- 
visions of  the  Act  of  June  17,  1878,  which 
authori»  the  postmaster- gene  ml  to  with- 
hold commissions  on  returns  which  he  is 
satisfied  are  false,  do  not  permit  him  to 
charge  a  postmaster  with  commission?  on 
alleged  false  returns  where  the  accounts 
have,  in  the  due  course  of  business,  been  set- 
tled and  allowed.  He  may  withhold  com. 
missions,  but  having  allowed  them,  he  can- 
not recover  them  without  due  process  of 
law.  There  is  f[reftt  force  in  this  position." 
U.  S.  p.  Case,  (18B2)  49  Fed.  Rep.  270; 
U.  S.  r.  Hutcheson,  (1880)  30  Fed.  Rep. 
640. 

"  We  think  the  true  interpretation  of  the 
statute  is  that  before  the  nnal  adjustment 
of  any  postmaster's  accounts,  the  pOHtmaater. 
gencrnl,  if  he  becomes  satisfied  that  the 
postmaster  has  made  false  returns  to  in- 
crease his  compensation,  may  withhold  the 
compensation  allowed  by  law,  and  allow  him 
such  compensation  ss  may  seem  right;  and 
even  then  the  postmaster  should  be  entitled 
to  a  liesring  on  the  charge  of  fraud  against 
hlin.  Rut  after  his  accounts  have  been 
finally  adjusted,  nnd  his  compensation  been 
allowe<l  him.  the  postmaster-general  cannot 
withhold  his  compensation  —  for  he  has 
nothing  to  withhold  —  and  cause  a  readjust- 
ment of  the  accounts,  and  on  such  restated 


account  and  the  certificate  of  the  postmaster- 
general,  without  other  evidence,  recover 
against  the  postmaster  for  any  balance  such 
readjusted  accoimt  may  show  due  the  gov- 
ernment. In  such  case  the  fraudulent  re- 
turns should  be  charged  and  proved  as  in  any 
cane  where  the  charge  of  fraud  is  the  basis 
of  recovery;  for  fraud  must  be  proved  — 
it  is  never  presumed;  and  this  rule  applies 
to  the  government  as  well  as  to  individual 
litigants."  U.  S.  v.  Miller,  (1892)  8  Utah 
29. 

Method  of  fixing  compensation.  —  This  Act 
does  not  imply  that  the  postmaster. general 
shall  impose  a  penalty  or  forfeiture  upon 
the  recreant  postmaster  as  a  punishment; 
but,  inasmuch  as  the  returns  are  false,  they 
cannot  be  used  as  a  basis  to  fix  the  com- 
pensation, and,  of  necessity,  some  other  plan 
must  be  adopted.  The  arbitrary  power  is 
given  the  postraaster-^neral  to  fix  the  com- 
pensation, and,  in  doing  so,  he  has  to  con- 
sider the  circumstances,  and  determine  what 
is  reasonable  —  i.  «.,  what  would  be  right 
and  proper  —  approximating  what  the  post- 
master would  have  receivrf  if  his  returns 
had  been  correct;  and  tliis  whether  the  re- 
turns were  false  from  inndventence.  incom- 
petency of  himself  or  bis  assistant,  or  for 
the  purpose  of  fraudulently  increasing  his 
compensation.  U.  S.  v.  Jaedicke,  (1896)  73 
Fed.   Rep.   100. 

Order  of  poatmaster-general  prima  fade 
evidence  of  false  letnina.  —  An  order  o(  the 
S  Volume  V. 


R.  8.  tee,  8859. 


POSTAL  SERVICE. 
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postmaster-general  made  in  pursuance  of  this 
Act  or  a  certified  transcript  thereof,  in  an 
action  by  the  United  States  against  a  post- 
master and .  his  sureties  to  recover  money 
alleged  to  have  been  illegally  retained,  is 
not  final  and  conclusive  that  the  postmaster's 
returns  are  false,  but  is  prima  facie  evidence 
of  that  fact.  U.  S.  v.  Dumas,  (1893)  149 
U.  S.  283;  Jaedicke  v.  U.  S.,  (C.  C.  A.  1898) 
85  Fed.  Rep.  372,  (1890)  73  Fed.  Rep.  100; 
U.  S.  V.  Carlovitz,  (C.  C.  A.  1897)  80  Fed. 
Rep.  852;  U.  S.  v.  Case,  (1892)  49  Fed.  Rep. 
270;  U.  S.  V.  Hutcheson,  (1889)  39  Fed.  Rep. 
640;  U.  S.  V.  Miller,   (1892)   8  Utah  29;  U. 


S.  r.  Marks,  (Ariz.  1898)  52  Pac.  Rep.  773. 
See  also  U.  S.  v,  McCoy,  (1904)  193  U.  & 
599  (action  on  mail  contractor's  bond)  ; 
U.  S.  V.  Snyder,  (1882)  14  Fed.  Rep.  554 
(indictment  for  making  false  returns  to 
auditor). 

Aider  or  abettor  a  principaL  —  Upon  an 
indictment  under  the  above  cited  Act  for 
making  false  returns  to  the  auditor,  one 
who  aids  or  abets  the  commission  of  the  of- 
fense is  guilty  as  a  principal,  though  the 
Act  by  its  terms  applies  only  to  post- 
masters. U.  S.  t?.  Snyder,  (1882)  14  Fed. 
Rep.  554,    (1881)   8  Fed.  Rep.  805. 


Sec.  3859.  \^Allowances  at  distributing  offices.]    [Superseded.'] 


This  section  was  as  follows: 

"Sec.  3859.  The  Postmaster-General  may 
designate  ofiices  at  the  intersection  of  mail- 
routes  as  distributing  or  separating  ofiices; 
and  where  any  such  office  is  of  the  third, 
fourth,  or  fifth  class  he  may  make  a  rea- 
sonable allowance  to  the  postmaster  for  the 
necessary  cost  of  clerical  services  arising 
from  such  duties."  Act  of  June  8,  1872,  ch. 
335,  17  Stat  L.  295. 


This  section  was  incorporated  into  the 
Revised  Statutes  from  sec.  86  of  the  above 
noted  Act.  Said  sec.  86  was  expressly 
amended  by  Act  of  June  23,  1874,  ch.  456, 
sec.  11,  18  Stat.  L.  233.  Sec.  11  of  the  last 
mentioned  Act  was  expressly  repealed  by 
Act  of  July  12,  1876,  ch.  179,  sec.  4,  19 
Stat.  L.  80,  and  other  sections  enacted  in 
lieu  thereof,  the  subject  being  now  covered 
by  the  section  in  the  text  following. 


Sec.  11.  [Distribviing  amd  separating  offices  —  alloTva/nce  for  clerics.'] 
That  the  Postmaster-General  may  designate  offices  at  the  intersection  of  mail- 
routes  as  distributing  or  separating  offices ;  and  where  any  such  office  is  of  the 
third  or  fourth  class,  he  may  make  a  reasonable  allowance  to  the  postmaster  for 
the  necessary  cost  of  clerical  services  arising  from  such  duties,  and  the  provi- 
sions of  this  act  relating  to  and  fixing  the  compensation  or  salaries  of  post- 
masters shall  take  effect  on  the  first  day  of  October  next.      [19  Stat.  L.  8£.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  July  12, 1876,  ch.  179. 

See.  3860.  [Expenses  ai  post-offices.]  The  Postmaster-General  may  allow 
to  the  postmaster  at  New  York  City,  and  to  the  postmasters  at  offices  of  the  first 
and  second  classes,  out  of  the  surplus  revenues  of  their  respective  offices,  that  is 
to  say,  the  excess  of  box-rents  and  commissions  over  and  above  the  salary 
unsigned  to  the  office,  a  reasonable  sum  for  the  necessary  cost  of  rent,  fuel,  lights, 
furniture,  stationery,  printing,  clerks,  and  necessary  incidentals  to  be  adjusted 
on  a  satisfactory  exhibit  of  the  facta,  and  no  such  allowance  shall  be  made  except 
upon  the  order  of  the  Postmaster-General.      [R.  S.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
294.    But  see  following  text. 

The  statute  by  the  term  ''may"  allows 
the  postmaster-general  to  do  justice  to  his 
subordinates  in  the  manner  prescribed,  but 
does  not  invest  him  with  discretion  to  allow 
reimbursement  to  one  postmaster  and  refuse 
it  to  another.  Moffett  v,  U.  S.,  (1902)  37 
Ct.   CI.   499. 


The  last  clause  of  the  section,  "  no  sndi  al- 
lowance shall  be  made  except  upon  tbe  order 
of  ths  postmaster-general,"  was  not  intended 
to  exclude  a  second-class  postmaster  from 
judicial  redress,  but  to  prohibit  such  allow- 
ances from  being  made  by  subordinates  of 
the  postmaster-general  or  by  the  auditor 
of  the  post  office  department.  Moffett  v. 
U.  S.,   (1902)   37  Ct.  CI.  499. 


[Sec.  1.]  [Miscellaneous  expenses  at  first  and  second  class  o^es.] 
*  *  *  For  necessary  miscellaneous  and  incidental  items  directly  connected 
with  first  and  second  class  post-offices,  including  furniture,  cleaning,  and  all 
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Other  matters  not  specifically  provided  for  in  other  appropriations,  *  *  * 
dollars :  Provided,  That  the  Postmaster-General,  in  his  discretion,  under  such 
regulations  as  he  shall  prescribe,  may  authorize  any  of  the  postmasters  of  said 
offices  to  expend  the  funds  he  may  allow  them  for  such  purposes  without  the 
written  consent  of  the  Postmaster-General.      [S'2  StaL  L.  111.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  April  21,  1902,  ch.  563.    It  has 
appeared  annually  in  the  Appropriation  Acts  since  Act  of  July  16, 1894,  ch.  137,  28  Stat.  L.  104. 


[Branch  offices,  etc.,  at  Washington,  D.  C]  *  *  *  That  out  of  the 
general  appropriation  for  rent,  light  and  fuel,  for  first  and  second-class  post- 
offices,  the  Postmaster  (Jeneral  may  hereafter  pay  the  rent  for  the  branch  offices 
and  sub-stations  of  the  Post  office  in  Washington,  District  of  Columbia.  *  *  * 
[26  Stat.  L.  207.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  30,  1890,  ch.  641. 


[Sec.  1.]  [Rent,  light,  and  fuel  for  third-class  offices.]  *  *  *  The 
Postmaster-General  may  hereafter  allow  rent,  light,  and  fuel  at  offices  of  the 
third  class  in  the  same  manner  as  he  is  now  authorized  by  law  to  do  in  the  case 
of  offices  of  the  first  and  second  class :  Provided,  That  no  contract  for  rent  for 
a  third-class  post-office  shall  be  made  for  a  longer  period  than  one  year,  nor  shall 
the  aggregate  allowance  for  rent  made  in  any  year  exceed  the  amount  appro- 
priated for  such  purpose.     *     *     *     [£5  Stat.  L.  3J!f.6.~\ 

This  is  from  the  Postal  Service  Appropriation  Act  of  July  24,  1888,  ch.  702. 
See  the  following  section. 


[Sec.  1.]  [Li/ndt  of  rent,  light,  wnd  fuel  for  third  cUjlss  offices  — 
leases  for  first,  second,  and  third  class  offices.]  *  *  *  For  rent,  light,  and 
fuel  for  first,  second,  and  third  class  post-offices,  *  *  *  dollars:  Provided, 
That  there  shall  not  be  allowed  for  the  use  of  any  third-class  post-office  for  rent 
a  sum  in  excess  of  four  hundred  dollars,  nor  more  than  sixty  dollars  for  fuel 
and  light  in  any  one  year :  And  provided  further.  That  the  Postmaster-General 
may,  in  the  disbursement  of  this  appropriation,  apply  a  part  thereof  to  the  pur- 
pose of  leasing  premises  for  the  use  of  post-offices  of  the  first,  second,  and  third 
classes,  at  a  reasonable  annual  rental,  to  be  paid  quarterly,  for  a  term  not 
exceeding  ten  years.     *     *     *     [5^  Stat.  L.  111.] 

This   is   from   the   Postal    Service  Appro-  The  second  proviso  has  appeared   in  the 

priation  Act  of  April  21,  1902,  ch.  663.  Appropriation  Acts  annually  since   the  Act 

The  first  proviso  has  appeared  in  the  Ap-  of  June  13,  1898,  ch.  446,  sec.  1,  30  Stat.  L- 

propriation  Acts  annually    since    the  Act  of  441.     The  previous  proviso  of  Act  of  March 

March  2,  1889,  ch.  374,  sec.   1,  25  Stat  L.  3,    1885,   ch.   342,   sec.    1,   23    Stat.   L.   386, 

844.  limited  the  term  of  lease  to  five  years. 


[Sec.  1.]  [Termination  of  lease  of  building.]  *  *  *  And  whenever 
any  building  or  part  of  a  building  under  lease  becomes  unfit  for  use  as  a  post- 
office,  no  rent  shall  be  paid  until  the  same  shall  be  put  in  a  satisfactory  condi- 
tion by  the  owner  thereof  for  occupation  as  a  post-office,  or  the  lease  may  be 
canceled,  at  the  option  of  the  Postmaster-General ;  and  a  lease  shall  cease  and 
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terminate  whenever  a  post-office  can  be  moved  into  a  Government  building 
*     *     *     [«S  Stat.  L.  S86.;\ 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1885^  ch.  342. 

Sec.  3861.  ^Deductions  out  of  receipts,^  The  salary  of  a  postmaster^  and 
such  other  expenses  of  the  postal  service  authorized  by  law  as  may  be  incurred 
by  him,  and  for  which  appropriations  have  been  made,  may  be  deducted  out  of 
the  receipts  of  his  office,  under  the  direction  of  the  Postmaster-General.     \_R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  294. 

Sec.  3862.  [Deductions  to  be  audited.]  Vouchers  for  all  deductions  made 
by  a  postmaster  out  of  the  receipts  of  his  office,  on  account  of  the  expenses  of 
the  postal  service,  shall  be  submitted  for  examination  and  settlement  to  the 
Sixth  Auditor,  and  no  such  deduction  shall  be  valid  unless  found  to  be  in  con- 
formity with  law.      [R.  S.] 

Act  of  June  8,  1872,  ch.  335<  17  Stat.  L.  294. 

Sec.  3863.  \_Extra  labor  at  offices.']  Whenever  unusual  business  accrues  at 
any  post-office,  the  Postmaster-General  shall  make  a  special  order  allowing  rea- 
sonable compensation  for  clerical  service,  and  a  proportionate  increase  of  salary 
to  the  postmaster  during  the  time  of  such  extraordinary  business,      [i?.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat  L.  296. 

Sec.  3864.  [Discontinuing  offices.]  The  Postmaster-General  may  discon- 
tinue any  post-office  where  the  safety  and  security  of  the  postal  service  and 
revenues  are  endangered  from  any  cause  whatever,  or  where  the  efficiency  of  the 
service  requires  such  discontinuance,  and  he  shall  promptly  certify  such  discon- 
tinuance to  the  Sixth  Auditor.      [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  postmasters  have  heen  appointed  by  the  Presl- 

296.  dent  for  four  year  terms  is  immaterial.   Ware 

The  fN>wer  to  establish  infers  a  power  to  v.  U.  S.,  (1866)  4  Wall.  (U.  S.)  617. 
discontinue  post  offices.    Ware  v.  U.  S.  (1866)  Post  route  in  rebelUons  state.  —  Right  of 

4  WalL  (U.  S.)  617.  contractor  to  month's  pay  where  a  route  was 

Deputy   postmasters    occupy    their    offices  "  suspended "  by  the  postmaster-eeneral,  see 

subject  to  the  contingency  that  such  offices  Reeside  v,  U.  S.,    (1868)    8  Wall.    (U.   S.) 

may  be  discontinued.    The  fact  that  deputy  38. 


[Post-offices  at  county  seats  to  be  continued.]  *  *  *  That  no  post- 
office  established  at  any  county  seat  shall  be  abolished  or  discontinued  by  reason 
of  any  consolidation  of  post-offices  made  by  the  Postmaster-General  under  exist- 
ing law,  and  any  such  post-office  at  a  county  seat  heretofore  consolidated  shall 
be  established  as  a  separate  post-office  at  such  county  seat :  Provided,  however. 
That  this  provision  shall  not  apply  to  the  city  of  Cambridge,  Massachusetts,  or 
to  Towson,  Maryland:     *     *     *     [29  Stai,  L,  SIS.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  9,  1896,  ch.  386. 


[H  Casbieb8»  Bravce  Offioe8»  akd  BEOEivnro-Bozs&] 
Sec.  3865.  [Letter-carrier  delivery.}    [Superseded."] 

This  section  was  as  follows:  as  frequently  as  the  public  convenience  may 

"Sec.   3865.   Letter-carriers   shall   be  em-       require,   at  every  place  containing  a  popu- 

ployed  for  the  free  delivery  of  mail-matter,       lation  of  fifty  thousarfd  within  the  delivery 
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of  its  post-office;  and  may  be  so  employed  at 
eveiy  place  containing  a  population  of  not 
less  than  twenty  thousand  within  the  de- 
livery of  its  post-office."  Act  of  June  8, 
1872,  ch.  336,  17  Stat.  L.  296;  Act  of 
March  3,  1873,  ch.  231,  17  Stat.  L.  557. 

The  section  was  modified  by  Act  of  June 
23,  1874,  ch.  456,  sec.  1,  18  Stat.  L.  231,  as 
follows : 

"That  hereafter  letter-carriers  shall  not 
be  employed  for  the  free  delivery  of  mail- 
matter  in  towns  and  cities  whose  population 
within  their  corporate  limits,  as  shown  by 
the  last  report  of  the  national  census  or  by 
any  subsequent  census  taken  in  j)ursuance  of 
State  statute  or  by  order  of  the  mayor  and 
common  council  of  such  town  or  city,  shall 
be  less  than  thirty  thousand;  but  this  pro- 
viso shall  not  affect  the  free  delivery  in 
towns  and  cities  where  it  is  now  established." 

It  was  again  modified  by  Act  of  Feb.  21, 


1879,  ch.  95,  sec.  5,  20  Stat.  L.  317,  as  fol- 
lows: 

"  Sec.  5.  Letter-carriers  shall  be  employed 
for  the  free  delivery,  of  mail-matter,  as 
frequently  as  the  public  convenience  may  re- 
quire, at  every  place  containing  a  population 
of  fifty  thousand  within  the  delivery  of  its 
post-office,  and  may  be  so  employed  at  every 
place  containing  a  population  of  not  less 
than  twenty  thousand  within  its  corporate 
limits,  and  at  post-offices  which  produced  a 
gross  revenue  for  the  preceding  fiscal  year 
of  not  less  than  twenty  thousand  dollars: 
Provided,  This  act  shall  not  affect  the  free 
delivery  in  towns  and  cities  where  it  is  now 
established." 

All  of  the  above  provisions  were  superseded 
by  the  provisions  of  th3  Act  of  Jan.  3,  1887, 
ch.  14,  infra. 

Sees.  3865-3874  constitute  chapter  2  of 
title  46  of  the  Kevised  Statutes,  entitled  as 
above. 


Sec.  3866.   [Sala/ries  to  caariets.']     [Superseded.'] 


This  section  was  as  follows: 

"Sec.  3866.  The  salary  of  letter-carriers 
shall  be  fixed  by  the  Postmaster-General,  and 
shall  not  exceed  eight  hundred  dollars  ^r 
annum;  but  on  satisfactory  evidence  of  dili- 
gence, fidelity,  and  experience,  he  may  in- 
crease their  salaiy  to  any  sum  not  exceeding 
one  thousand  dollars  a  year  each;  and  in 
San  Francisco,  California,  he  may  pay  such 
additional  salaries  to  carriers  as  will  secure 
the  services  of  competent  persons."  Act  of 
June  8,  1872,  ch.  336,  17  Stat.  L.  296. 


It  was  superseded  by  the  Acts  of  Feb.  21, 
1879,  ch.  95,  sees.  1-3,  and  Aug.  2,  1882,  ch. 
373,  sec.  1,  amendatory  thereof,  set  forth  in 
notes,  infray  pp.  818,  819. 

All  these  provisions  were  superseded  by 
the  provisions  in  the  following  text. 

''There  is  no  language  in  the  Act  [Jan.  3, 
1887]  excepting  San  Francisco  from  its  opera- 
tion, and  it  seems  clear  to  us  that  Congress 
intended  thereby  to  repeal  section  3866,  and 
we  so  hold."  Rush  v,  U.  S.,  (1888)  33  Ct 
CI.  430. 


An  act  to  extend  the  free-delivery  system  of  the  Post-Office  Department,  and  for  other 

purposes. 

[Act  of  Jan.  a,  1887 f  ch.  14,  24  Stat.  L.  355.^ 

[Sbo.  1.]  \_Free  delivery  service,  at  what  places.]  That  letter-carriers  shall 
be  employed  for  the  free  delivery  of  mail-matter,  as  frequently  as  the  public 
business  may  require,  at  every  incorporated  city,  village,  or  borough  containing 
a  population  of  fifty  thousand  within  its  corporate  limits,  and  may  be  so  em- 
ployed at  every  place  containing  a  population  of  not  less  than  ten  thousand, 
within  its  corporate  limits,  according  to  the  last  general  census,  taken  by 
authority  of  State  or  United  States  law,  or  at  any  post-office  which  produced  a 
gross  revenue,  for  the  preceding  fiscal  year,  of  not  less  than  ten  thousand  dol- 
lars :  Provided,  This  act  shall  not  aifect  the  existence  of  the  free  delivery  in 
places  where  it  is  now  established :  And  provided  further,  That  in  offices  where 
the  free  delivery  shall  be  established  under  the  provisions  of  this  act,  such  free 
delivery  shall  not  be  abolished  by  reason  of  decrease  below  ten  thousand  in 
population  or  ten  thousand  dollars  in  gross  postal  revenue,  except  in  the  discre- 
tion of  the  Postmaster-General.  \2Ji  Stat  L.  S66.] 
The  institution  and  abolition  of  the  free      below    the    sum    of   ten   thousand    dollars. 


delivery  system  are  governed  by   this  Act. 
(1899)    22  Op.  Atty.-Gen.  664. 

The  effect  of  the  second  proviso  of  this 
section  is  to  leave  it  within  the  discretion  of 
the  postmaster-general  to  continue  or  abolish 
the  free-delivery  system  in  offices  where  the 
population  has  fallen  below  ten  thousand  in 
number  or  the  gross  postal  revenue  has  fallen 
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(1899)    22  Op.  Atty.-Gen.  664. 

The  Civil  Service  Rules  extend  to  the  force 
of  employees  in  "  the  set  of  post  offices  known 
as  free  delivery  offices  —  a  set  whose  mem- 
bership was  liable  to  diminution  and  in- 
crease under  this  Act."  (1899)  22  Op.  Atty.- 
Gen.  615. 
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Sec.  2.  ^Classification  and  compensation  of  carriers.']  That  there  may  be 
in  all  cities,  which  contain  a  population  of  seventy-five  thousand  or  more  three 
classes  of  letter-carriers,  as  follows:  Carriers  of  the  first  class,  whose  sala- 
ries shall  be  one  thousand  dollars  per  annum;  of  the  second  class,  whose 
salaries  shall  be  eight  hundred  dollars  per  annum,  and  of  the  third  class, 
whose  salaries  shall  be  six  hundred  dollars  per  annum.     [£4  Stat.  L.  555.] 

Act  applies  to  San  Francisco.  —  As  the  than  75,000,  this  Act  applies  to  letter  car- 
census  reports  show  that  at  the  time  of  the  riers  of  that  city  as  weU  as  to  all  other 
passage  of  this  Act  San  Francisco  contained,  cities  having  a  like  population.  Rush  v. 
and   has   ever  since,   a   population   of  more  U.  S.,   (1898)   33  Ct.  CI.  430. 

Sec.  3.  [In  cities  of  less  than  75,000  population.]  That  in  places  con- 
taining a  population  of  less  than  seventy-five  thousand  there  may  be  two  classes 
of  letter-carriers,  as  follows :  Carriers  of  the  second  class,  whose  salaries  shall 
be  eight  hundred  and  fifty  dollars  per  annum,  and  of  the  third  class,  whose 
salaries  shall  be  six  hundred  dollars  per  annum.      [^^  Stat.  L.  356.] 

Sec.  4.  \_Repeai.]  That  all  laws  inconsistent  herewith  are  hereby  repealed. 
lU  Stat.  L.  356.] 

''So  far  as  compensation  is  involved  there      of  Jan.  3,  1887,  sees.  2  and  3;  Letter-Gar- 
are  four  classes  of  carriers,  receiving  annual       rier  Gases,  (1892)  27  Ct  Cl.  251. 
salaries  of  $1,000,  $860,  $800,  $600."     Act 


An  act  to  fix  the  pay  of  letter-carriers. 
[Act  of  Feb.  21,  1879,  ch.  9S,  20  Stat.  L.  317.} 


Sbcs.  1-3.    [Superseded.] 

These  sections  were  as  follows: 

"  [Sec.  1.]  That  for  the  more  equitable 
compensation  of  letter-carriers  there  shall  be 
in  all  cities  which  contain  a  population  of 
seventy- five  thousand  or  more  two  classes  of 
letter-carriers,  to  be  fixed  by  the  Postmaster- 
General.    i20  Stat,  L.  317.] 

"  Sec.  2.  The  salaries  of  carriers  of  the 
first-class,  who  shall  have  been  in  service 
at  least  one  year,  shall  be  one  thousand  dol- 
lars per  annum,  and  the  salaries  of  the  car- 
riers of  the  second  class  shall  be  eight  hun- 
dred dollars  per  annum.  In  all  cities  con- 
taining a  population  of  less  than  seventy- 
five  thousand  there  shall  be  one  class  of 
letter-carriers,  who  shall  receive  a  salary  of 
eight  hundred  and  fifty  dollars  per  annum. 
[20  Stat.  L.  317.] 

"  Sec.  3.  Upon  the  recommendation  of  the 
postmaster  of  any  city,  the  Postmaster-Gen- 


eral may  establish  a  third  grade  of  letter- 
carriers,  known  as  auxiliaries,  who  shall  be 
paid  at  the  rate  of  four  hundred  dollars  per 
annum."     [20  Stat.  L.  317.] 

This  section  was  amended  by.  the  Act  of 
Aug.  2,  1882,  ch.  373,  sec.  1,  to  read  as 
follows : 

"  Upon  the  recommendation  of  the  poet- 
master  of  any  city,  the  Postmaster  G«neral 
may  establish  a  third  grade  of  letter-car- 
riers, known  as  auxiliaries,  who  shall  be 
paid  at  the  rate  of  six  hundred  dollars  per 
annum,  and  who  may  be  employed  at  any 
letter  carrier  office  "     [22  Stat,  L.  1S5.] 

All  the  above  provisions  were  superseded 
by  the  provisions  of  the  Act  of  Jan.  3,  1887, 
ch.  14,  immediately  preceding,  and  those  in 
section  4  of  the  Act  of  Aug.  2,  1882,  ch.  373, 
following. 


Sec.  4.  [Appoim^tment  and  promotion  —  substitute  earners.]  Appoint- 
ments of  letter  carriers  in  cities  having  two  or  more  classes  shall  be  made  to  the 
class  having  the  minimum  rate  of  pay,  and  promotions  from  the  lower  grades 
in  said  cities  shall  be  made  to  the  next  higher  grade  at  the  expiration  of  one 
year's  service,  on  certificate  of  the  postmaster  to  the  efficiency  and  faithfulness 
of  the  candidate  during  the  preceding  year:  Provided,  however.  That  the 
Postmaster  General  be,  and  he  hereby  is,  authorized  to  appoint  one  or  more 
substitute  letter  carriers,  whose  compensation  shall  be  one  dollar  per  annum 
and  the  pro-rata  compensation  of  the  carriers  whose  routes  they  may  be  required 
to  serK?^e:     And  provided  further.  That  no  boxes  for  the  collection  of  mail 
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matter  by  carriers  shall  be  placed  inside  of  any  building  except  a  public  build- 
ing or  railroad  station.      [22  Stat,  L,  18&.^ 

This  section  was  amended  to  read  as  above 
by  Act  of  Aug.  2,  1882,  ch.  373,  sec.  2.  It 
originally  read  as  follows: 

'*  iSEC.  4.  Appointments  of  letter-carriers  in 
cities  having  two  or  more  classes  shall  be 
made  to  the  class  having  the  minimum  rate 
of  pay,  and  promotions  from  the  lower  grades 
in  said  cities  shall  be  made  to  the  higher 
grades  to.  fill  vacancies,  after  one  or  more 
years'  service,  on  certificate  of  the  postmaster 
to  the  efficiency  and  faithfulness  of  the  can- 
didate during  the  preceding  year:  Provided, 
however.  That  at  no  time  shall  the  number 
of  carriers  in  the  first  class,  receiving  the 
maximum  salary  of  one  thousand  dollars,  be 
more  than  two-thirds  or  less  than  one-half 
the  whole  number  of  carriers  actually  in 
service  in  the  city  in  which  they  are  em- 
ployed: Provided,  further.  That  no  boxes  for 
the  collection  of  mail-matter  by  carriers  shall 
be  placed  inside  of  any  building  except  a 
public  building  or  railroad-station.''  [20 
Stat.  L,  5i7.] 

Letter  boxes.  —  The  provision  as  to  letter 
boxes  was  superseded  by  Act  of  March  3, 
1887,  ch.  388,  infra,  p.  822. 

Removal  or  rednction  discretionary  with 
postmaster-gen  3raL — Underlying  every  stat- 
ute relating  to  the  appointment  of  carriers  and 
their  substitutes  is  the  power  conferred  upon 
the  postmaster-general  to  employ,  them  as 
frequently  as  the  public  convenience  may  re- 
quire. The  power  to  regulate  includes  the 
power  to  remove  outright,  or  to  reduce  the 
number  of  regular  carriers  to  the  list  of 
substitutes  whenever  it  is  necessary  to  di- 
minish the  number  of  carriers  to  the  reason- 
able requirements  of  the  service.  Whether 
the  order  under  which  the  plaintiff  was  dis- 


placed from  the  regular  roll  be  regarded  as 
an  order  of  removal  or  a  mere  reduction 
from  one  grade  of  the  service  to  another,  it 
was  for  the  postmaster-general  to  determine 
the  matter  according  to  the  reasonable  re- 
quirements of  the  service  at  the  office  where 
his  action  became  the  subject-matter  of  com- 
plaint. The  power  to  remove  or  to  reduce 
the  number  of  carriers  is  necessarily  implied 
in  Uiat  officer  whose  duty  it  became  to  ad- 
minister the  law.  In  the  case  at  bar  the 
findings  do  not  establish  any  abuse  of  the 
discretion  reposed  in  the  postmaster-general. 
In  the  absence  of  proof,  we  must  assume 
that  the  discretion  was  lawfully  exercised 
under  the  statute.  If  the  removal  in  this 
case  was  lawful,  the  reduction  from  one  class 
to  another  cannot  be  the  subject-matter  of 
complaint.  The  modification  of  the  order  of 
removal  operated  for  the  benefit  of  the  plain- 
tiff. When  he  was  appointed  to  another  po- 
sition that  appointment  vacated  the  office 
from  which  lie  was  removed.  Dearie  t?.  U.  S., 
(1900)    36  Ct.   CI.  5. 

EstoppeL  —  "Plaintiff  having  accepted  the 
terms  of  the  order  which  took  his  name  from 
the  roll  of  the  regular  letter  carriers,  and 
having  performed  duties  as  a  substitute  car- 
rier without  objection  or  protest,  he  thereby 
assented  to  the  arrangement.  For  this  sub- 
stitute work  which  he  performed  until  his 
promotion  he  was  duly  paid.  *  *  *  On 
thjs  ground  alone  authority  is  not  wanting 
to  hold  th^t  plaintiff  is  now  precluded  from 
recovering  the  pay  annexed  to  the  place  of 
a  regular  carrier,  but  must  stand  on  the 
kind  of  service  he  agreed  to  render  and  for 
which  he  has  been  compensated."  Dearie  V. 
U.  S.,  (1900)   36  a.  CI.  5. 


Sec.  5.   [Superseded.^ 

This  section   is  set  forth  supra,  p.  817,  in  note  under  R.  S.  sec.  3865. 


An  act  to  limit  the  hours  that  letter-carriers  in  cities  shall  be  employed  per  day. 
[Act  of  May  24,  1888,  oh.  308,  25  Stat.  L.  157.] 

[Eight  hours  to  constitute  a  day's  ivork  for  letter-carriers.]  That  hereafter 
eight  hours  shall  constitute  a  day's  work  for  letter-carriers  in  cities  or  postal 
districts  connected  therewith,  for  which  they  shall  receive  the  same  pay  as  is 
now  paid  as  for  a  day's  work  of  a  greater  number  of  hours.  If  any  letter- 
carrier  is  employed  a  greater  number  of  hours  per  day  than  eight  he  shall  be 
paid  extra  for  the  same  in  proportion  to  the  salary  now  fixed  by  law.  [25 
Stat.  L.  167.] 

tion,  bears  that  construction.     Franklin  v. 
V.  S.,  (1899)  34  Ct.  CI.  527;  King  v.  U.  S., 

(1897)    32  Ct.  CI.   2.34;   U.  S.  i?.  Langston. 

(C.  C.  A.   1898)    85  Fed.  Rep.  616. 

"  So  far  as  services  are  involved,  there  are 
apparently  two  classes:  One  like  the  car- 
riers in  New  York,  and  probably  in  all  the 
great    cities,    who    are    occiipiod    incessantly 
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Hours  of  work  not  consecntive.  —  The 
legislative  history  of  the  Act  shows  that  it 
was  not  the  intention  of  the  Congress  to 
constitute  eight  consecutive  hours  a  day's 
work,  for  the  word  "consecutive"  was,  on 
the  recommendation  of  the  committee  report- 
ing the  bill  to  the  House,  stricken  out,  and  the 
language  of  the  Act)  independent  of  that  ac- 
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from  morning  to  night  without  an  intermis- 
sion for  rest  or  food;  and  one  like  the  carriers 
in  Salt  Lake  City,  who  have  a  morning  and 
afternoon  collection  and  delivery,  which  per 
86  requires  less  than  eight  hours  of  service." 
Lctter-Carrier  Cases,   (1892)   27  Ct.  CI.  261. 

Nature  of  emplojnnent.  —  This  extra  pay 
is  given  to  a  carrier  by  the  statute  distinctly 
for  his  being  employed  a  greater  number 
of  hours  per  day  than  eight.  The  statute 
does  not  say  how  he  must  be  employed,  or 
of  what  such  employment  is  to  consist.  It 
is  necessary  only  that  he  should  be  a  letter 
carrier,  and  be  lawfully  employed  in  work 
that  is  not  inconsistent  with  his  general 
business  under  his  employment  as  a  letter 
carrier.  U.  S.  v.  Post,  (1893)  148  U.  S.  124, 
followed  in  U.  S.  r.  Langston,  (C.  C.  A. 
1898)  86  Fed.  Rep.  613.  See  also  Coleman 
V,  U.  S.,   (1897)   81  Fed.  Rep.  826. 

Undor  this  Act  in  connection  with  regula- 
tion 647  of  the  post-office  department,  pro- 
viding that  carriers  shall  be  employed  in  the 
delivery  and  collection  of  mail  matter,  and 
during  the  intervals  between  their  trips  may 
be  employed  in  the  post  office  in  such  man- 
ner as  the  postmaster  may  direct,  but  not 
as  clerks,  it  was  held  that  letter  carriers 
are  entitled  to  recover  not  only  for  all  work 
done  in  the  post  office  in  receiving  and  ar- 
ranging the  letters  of  their  routes,  but  also 
for  the  distribution  of  mail  matter  for  the 
boxes  and  general  delivery  during  the  times 
intervening  between  trips  on  the  same  day, 
and  that  the  regulations  of  the  department 
could  properly  be  construed  as  permitting 
such  services.  The  statute  was  manifestly 
one  for  the  benefit  of  the  carriers,  and  it 
does  not  lie  in  the  mouth  of  the  government 
to  contend  that  the  employment  in  question 
was  not  extra  service,  and  to  be  paid  for  as 
such,  when  it  appears  that  the  United  States, 
in  accordance  with  the  regulations  of  the 
post-office  department,  actually  employed  the 
letter  carriers  the  extra  number  of  hours 
per  day,  and  it  is  not  found  that  they  were 
so  employed  as  clerks.  U.  S.  t?.  Post,  (1893) 
148  U.  S.  124,  followed  in  Laurey  v.  U.  S., 
(1897)   32  Ct.  CI.  259. 

Actual  employment  in  carrier  service, — 
The  right  to  extra  pay  depends  upon  the 
construction  to  be  given  the  word  "  em- 
ployed." It  means  actual  employment  in  the 
performance  of  carriers'  work  or  service,  and 
it  does  not  extend  to  intervals,  however 
brief,  when  the  carrier  has  control  of  the 
time.    King  v.  U.  S.,  (1897)   32  Ct.  CI.  234. 

"  Extra  pay  implies  extra  service  —  i.  e., 
service  performed  in  addition  to  regular  or 
prescribed  duties;  and  the  employment  must 
be  for  the  benefit  of  the  government,  and 
not  for  the  convenience  of  the  carrier." 
King  17.  U.  S.,  (1897)  32  Ct.  CI.  234. 

"  It  is  undoubtedly  the  purpose  of  that  Act 
to  provide  that  a  letter  carrier  shall  not 
actually  be  employed  in  his  duties  more 
than  eight  hours  per  day  without  receiving 
extra  compensation  for  the  same.  We  are, 
therefore,  clearly  of  the  opinion  that  the  de- 
fendant in  error,  during  and  for  the  short 
intei'vals,  or  *  swings '  between  his  trips, 
in  which  he  was  not  actually  employed,  or 
required  by  any  express  order  of  the  post 


master  to  remain  in  or  about  the  office,  which 
intervals  or  'swings'  did  not  exceed  cne- 
half  hour  in  length,  and  were  periods  in 
which  he  was  not  actually  employed  ac- 
cording to  the.  statute,  is  not  entitled  to 
extra  pay."  U.  S.  t?.  Langston,  (C.  C.  A. 
1898)  85  Fed.  Rep.  613;  U.  S.  v,  McCrory, 
(C.  C.  A.  1903)    119  Fed.  Rep.  862. 

The  carrier  having  entered  upon  the  dis- 
charge of  his  duties  knowing  what  the  sched- 
ules required,  he  is  bound  by  them,  and  there- 
fore wliatever  intervals  of  time  may  have 
existed  between  end  of  duty  and  the  time 
required  to  reach  the  first  mail  box  on  his 
second  and  succeeding  schedule  tours  of 
collection  were  his  o\^ti,  during  which  time 
he  was  not  employed  in  active  postal  duties, 
and  he  is  not  therefore  entitled  to  extra  pay 
therefor.  Seville  v,  U.  S.,  (1898)  33  Ct.  CI. 
496. 

Knowledge  or  consent  of  postmaster. — 
A  letter  carrier  is  not  "  employed  "  to  work 
more  than  eight  hours  a  day  within  the 
meaning  of  the  Act  of  May  24,  1888  (25  Stat. 
L.  157),  unless  he  be  "engaged  in  active 
postal  duties"  with  the  knowledge  and  con- 
sent of  the  postmaster.  Knowledge  and  con- 
sent cannot  be  presumed  or  implied  in  the 
face  of  instructions  from  the  post-office  de- 
partment, or  the  postmaster,  of  which  the 
carrier  has  notice.     Seville  r.  U.  S.,   (1898) 

33  Ct.   CI.  495,  followed  in  Chicago  Letter 
Carriers  v.  U.  S.,   (1899)   34  Ct.  CI.  531. 

To  be  "employed  in  work,"  within  the 
meaning  of  the  Act,  necessarily  means  active 
duties,  as  such  employment  cannot  arise  so 
as  to  charge  the  government  without  the 
knowledge  and  consent  of  the  postmaster, 
who  is  the  agent  of  the  defendants,  to  direct 
su'^h  extra  service.    Franklin  r.  U.  S.,  (1899) 

34  Ct.  CI.  527. 

Where  clerical  services  are  required  of  let- 
ter carriers  and  they  consequently  work 
overtime  with  the  assent  of  the  postmaster, 
the  law  fixes  their  compensation ;  and  it  mat- 
ters not  that  the  postmaster  understood  such 
services  were  to  be  voluntary  or  that  he 
forbade  the  carriers  to  register  overtime. 
Laurey  v.  U.  S.,   (1897)   32  Ct.  CI.  259. 

Subordinates  have  no  authority  to  require 
such  overtime  service  without  the  consent 
of  the  postmaster,  as  such  consent  is  es- 
sential to  constitute  an  employment,  of  which 
the  carrier  is  bound  to  take  notice.  Seville 
V.  U.  S.,  (1898)  33  Ct.  CI.  495,  followed  in 
Chicago  Letter  Carriers  v.  U.  S.,  (1899)  34 
Ct.  CI.  531. 

Where  overtime  is  made  by  letter  carriers 
under  the  supervision  of  subordinates  who 
report  the  facts  to  the  postmaster,  and  he 
does  nothing,  his  consent  must  be  presumed. 
Chicago  I-etter  Carriers  t?.  U.  S.,  (1899)  34 
Ct.  CI.  531. 

The  compensation  of  a  letter  carrier  for 
services  in  excess  of  eight  honrs  a  day  is 
fixed  by  statute  and  not  by  contract,  and  a 
postmaster  has  no  authority  to  increase  or 
diminish  it  or  to  take  it  away,  even  though 
the  carriers  consent  to  serve  without  com- 
pensation. £xtra  pay  fixed  by  statute  is  a 
measure  of  compensation  for  services  ren- 
dered, and  is  designed  to  secure  eflScieney  in 
the   public   service;    to   diminish   or  take  it 
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awav   would   be   contrary   to   public   policy.  hours  in  any  one  day  he  is  entitled  to  extra 

Rush  V,  U.   S.,    (1900)    35  Ct.  CI.  223,  re-  pay  therefor,  and  in  computing  his  time  the 

versing    (1S98)    33  Ct.  CI.  417.  department  cannot  give  nim  an  excess  one 

The  postmaster  is  the  agent  of  the  gov-  day  and  a  deficit  another,  and  by  that  proc- 

emment  to  direct  carriers'  services,  but  not  eas  make  a  monthly  average.    U.  S.  v.  Post, 

to  require  extra  service  .without  compensa-  (1893)    148  U.  S.   124,  affirming    (1892)    27 

tion,  contrary  to  the  intent  of  the  statute.  '   Ct.  CI.  244. 

Laurey  v.  U.  S.,  (i897)  32  Ct.  CI.  259.     See  In   computing   the   time   employed    in   ex- 

also  U.  S.  V.  Post,  (1893)   148  U.  S.  124.  cess  of  eight  hours  a  day  no  deduction  shall 

Computation  of  time.  —  A  letter  carrier  is  be  made  therefrom  by   reason   of  a  carrier 

entitled  to  his  salary  upon  the  basis  of  eight  having  worked  less  than  eight  hours  a  day 

hours  a  day,  whether  work  is  furnished  him  on  Sundays  and  holidays.     U.   S.  v.   Gates, 

or  not,  and  if  employed  in  excess  of  eight  (1893)   148  U.  S.  134. 


[^Hours  of  work,  Sundays  amd  holidays,']  *  *  *  That  letter  carriers 
may  be  required  to  work  as  nearly  as  practicable  only  eight  hours  on  each  work- 
ing day,  but  not  in  any  event  exceeding  forty-eight  hours  during  the  six  working 
days  of  each  week ;  and  such  number  of  hours  on  Sunday,  not  exceeding  eight, 
as  may  be  required  by  the  needs  of  the  service;  and  if  a  legal  holiday  shall 
occur  on  any  working  day,  the  service  performed  on  said  day,  if  less  than 
eight  hours,  shall  be  counted  as  eight  hours  without  regard  to  the  time  actually 
employed.     *     *     *     [SI  Stat.  L.  257.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  2,  1900,  ch.  613. 

An  act  to  grant  letter-carriers  at  free-delivery  offices  fifteen  days*  leave  of  absence  in  each 

year. 

[Act  of  June  27,  1884,  ch.  126,  23  Stat.  L.  60.] 

[Leave  of  absence  —  substitute  carriers.]  That  all  letter-carriers  at  free- 
delivery  offices  shall  be  entitled  to  leave  of  absence,  not  to  exceed  fifteen  days  in 
each  year,  without  loss  of  pay ;  and  the  Postmaster-General  is  hereby  authorized 
to  employ,  when  necessary,  during  the  time  such  leave  of  absence  is  granted, 
such  number  of  substitute  letter-carriers  as  may  be  deemed  advisable,  who  shall 
be  paid  for  services  rendered  at  the  rate  of  six  hundred  dollars  per  annum. 
[2S  Stat.  L.  60.] 

SOC.  3867.  {Uniform  for  carriers  —  penalty  for  unauthorized  wearing.] 
The  Postmaster-General  may  prescribe  a  unifonn  dress  to  be  worn  by  letter- 
carriers,  and  any  person  not  connected  with  the  letter-carrier  branch  of  the 
postal  service  who  shall  wear  the  uniform  which  may  be  prescribed  shall,  for 
every  such  offense,  be  punishable  by  a  fine  of  not  more  than  one  hundred  dollars, 
or  by  imprisonment  for  not  more  than  six  months,  or  both.      \_R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  postal  authorities.  There  is  no  law  or  regu- 
290.  lation  of  which  we  are  aware  requiring  ear- 
When  on  dnty  letter  carriers  are  required  riers  to  either  wear  or  lay  off  their  uniforms 
to  wear  the  uniform  dress  prescribed  by  the  during  the  long  or  the  short  intervals  be- 
postmaster-general  under  this  section,  and  tween  tours  when  not  employed.  Hence  the 
so  long  as  they  are  "connected  with  the  wearing  of  their  uniforms  during  such  in- 
Ictter-carrier  branch  of  the  postal  ser-  tervals  of  time  is  optional  with  them,  in  the 
vice,"  they  are  free  to  wear  the  same;  not  exercise  of  which  they  may  or  may  not  sub- 
that  they  must  be  on  active  duty  to  entitle  ject  themselves  to  the  restrictions  imposed 
them  to  wear  it,  but  that  they  must  be  so  on  carriers  in  uniform  by  official  regulations, 
connected  with  the  postal  service  mentioned  King  v.  U.  S.,  (1897)  32  Ct.  CI.  240.  . 
that  dnty  may  be  required  of  them  by  the 

S6C.  3868.  [Receiving-boxes.]  The  Postmaster-General  may  establish,  in 
places  where  letter-carriers  are  employed,  and  in  other  places  where,  in  his 
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judgment,  the  public  convenience  requires  it,  ^eceiving-boxes  for  the  deposit  o£ 
mail-matter,  and  shall  cause  the  matter  deposited  therein  to  be  collected  as 
often  as  public  convenience  may  require.      \R,  BS\ 

as  truly  mailed,  within  the  meaning  of  the 
law,  as  if  it  were  deposited  in  a  letter  box 
within  the  post-office  building  itself.  Casco 
Nat.  Bank  r.  Shaw,   (1887)    79  Me.  376. 

The  top  or  outside  of  a  letter  box,  at- 
tached to  a  lamp  post,  is  not  an  authorized 
depository  for  mail  matter,  the  taking  of 
which  therefrom  is  punishable  under  section 
5469,  tn/ro.     (1883)  17  Op.  Atty.-Gen.  524. 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
296. 

Street  letter  boxes  established  by  authority 
of  this  section  are  as  completely  and  as  ex- 
clusively imder  the  care  and  control  of  the 
post-office  department  as  boxes  provided  for 
the  reception  of  letters  within  the  post-office 
buildings  themselves;  and  we  think  a  letter 
deposited  in  a  street  letter  box,  which  has 
been  put  up  by  the  post-office  department,  is 


[Sec.  1.]  \}iioAX  collection  boxes  and  chvies  in  huildvngs.]  That  no  boxes 
for  the  collection  of  mail  matter  by  carriers  shall  be  placed  inside  of  any  build- 
ing except  a  public  building,  or  a  building  which  is  freely  open  to  the  public 
during  business  hours,  or  a  railroad  station,  and  that  the  Postmaster-General 
is  hereby  authorized,  in  his  discretion,  to  declare  by  official  order  that  the 
chutes  connected  with  mail  boxes  that  are  attached  to  any  chute  or  device  which 
may  be  approved  by  him  are  a  part  of  said  receiving  boxes  and  under  the  exclu- 
sive care  and  custody  of  the  Post-Office  Department.      [27  Stat.  L.  Jf21.'] 

This   is   from   the   Postal    Service   Appro-  amendment  consists  of  the  addition  of  the 

priation  Act  of  March  3,   1887,  ch.  388,  24  closing    part    of    the    paragraph,    beginning 

Stat.  L.  569,  as  amended  by  the  Act  of  Jan.  with  the  words  ''and  that  the  Postmaster- 

23,    1893,    ch.    41,    27    Stat.    L.    421.      The  General/'  etc. 

SOC.  3869.  llnjuring  receiving-boxes  —  assavlting  carriers  —  aiders  and 
ahettors.l  Every  person  who  willfully  and  maliciously  injures,  tears  down,  or 
destroys  any  letter-box,  pillar-box,  or  other  receptacle  established  by  the  Post- 
master-General for  the  safe  deposit  of  matter  for  the  mail  or  for  delivery,  or 
who  willfully  and  maliciously  assaults  any  letter-carrier,  when  in  uniform, 
while  engaged  on  his  route  in  the  discharge  of  his  duty  as  a  letter-carrier,  and 
every  person  who  willfully  aids  or  assists  therein,  shall  for  every  such  offense 
be  punishable  by  a  fine  of  not  less  than  one  hundred  dollars,  and  not  more  than 
one  thousand,  or  by  imprisonment  for  not  less  than  one  year  and  not  more 
than  three.     [22.  8.'\ 

Act  of  June  8, 1872,  ch.  335,  17  Stat.  Jm  296. 


[Sec.  1.]  [Injuring  rural  free-delivery  boxes.]  Whoever  shall  hereafter 
willfully  or  maliciously  injure,  tear  down,  or  destroy  any  letter  box  or  other 
receptacle  established  by  order  of  the  Postmaster-General  or  approved  or  desig- 
nated by  him  for  the  receipt  or  delivery  of  mail  matter  on  any  rural  free- 
delivery  route,  or  shall  break  open  the  same,  or  willfully  or  maliciously  injure, 
deface,  or  destroy  any  mail  matter  deposited  therein,  or  shall  wilfully  take  or 
steal  such  matter  from  or  out  of  such  letter  box  or  other  receptacle,  or  shall 
willfully  aid  or  assist  in  any  of  the  aforementioned  offenses,  shall  for  every 
such  offense  be  punished  by  a  finp  of  not  more  than  one  thousand  dollars,  or  by 
imprisonment  for  not  more  than  three  years.      [32  Stat.  L.  113.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  April  21,  1902,  ch.  563. 
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Sec.  3870.  [Bonds  of  carriers,^  Every  letter-carrier  shall  give  bonds,  with 
sureties,  to  be  approved  by  the  Postmaster-General,  for  the  safe  custody  and 
delivery  of  all  mail-matter,  and  the  faithful  account  and  payment  of  all  money 
received  by  him.      [i2.  S.^  ^ 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.       pliedly  left  by  Congress  to  be  fixed  by  the 
296.  officer   by   whom   the   bonds   are   to   be   ap- 

The  form  of  such  bonds  is  tacitly  or  im-       proved.     (1885)    18  Op.  Atty.-Gen.  276. 


Sec.  3871.  [Branch  offices,^  The  Postmaster-General,  when  the  public 
convenience  requires  it^  may  establish  within  any  post-office  delivery  one  or 
more  branch  offices  for  the  receipt  and  delivery  of  mail-matter  and  the  sale  of 
stamps  and  envelopes ;  and  he  shall  prescribe  the  rules  and  regulations  for  the 
government  thereof.  But  no  letter  shall  be  sent  for  delivery  to  any  branch 
office  contrary  to  the  request  of  the  party  to  whom  it  is  addressed.      [i2.  S.'] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
296. 

''Mail  stations."  —  Branch  offices  have 
come  to  be  called,  in  departmental  language, 
''mail  stations"  and  to  be  designated  by 
letters  of  the  alphabet.  Knox  v.  U.  S., 
(1896)  30  Ct.  CI.  59.  See  Woolverton  v, 
U.  S.,  (1899)  34  Ct.  CI.  568;  Union  Trans- 
fer Go.'s   Case,    (1901)    36   Ct.   CI.   225. 


A  repair  shop,  though  designated  as  a 
station,  is  not  a  branch  post  office  or  station 
within  the  intent  of  the  statute.  Merely 
designating  a  shop  as  a  branch  post  office  or 
mail  station  without  using  it  for  that  pur- 
pose does  not  make  it  such.  Knox  v.  U.  S., 
(1895)  30  Ct.  CI.  59,  follovoed  in  Union 
Transfer  Co.'s  Case,   (1901)   36  Ct.  CI.  225. 


[Restrictions  as  to  estdhlishment  of  substations  and  branch  offices.]  *  *  * 
That  hereafter  no  station,  substation,  or  branch  post-office  shall  be  established 
beyond  the  corporate  limits  or  boundaries  of  any  city  or  town  in  which  the 
principal  office  to  which  such  station,  substation,  or  branch  office  is  attached 
is  located,  except  in  cases  of  villages,  towns,  or  cities  of  fifteen  hundred  or  more 
inhabitants  not  distant  more  than  five  miles  as  near  as  may  be  from  the  outer 
boundary  or  limits  of  such  city  or  town  in  which  the  principal  office  is  located. 
*     *     *     [29  Stat.  L.  SIS.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  9,  1896,  ch.  386. 


Sbc.  3872.   [Rate  of  postage  on  newspapers.]     [Superseded.] 


This  section  was  as  follows: 

"Sec.  3872.  The  rate  of  postage  on  news- 
papers, excepting  weeklies,  periodicals  not 
exceeding  two  ounces  in  weight,  and  circu- 
lars, when  the  same  are  deposited  in  a  letter- 
carrier  ollice  for  delivery  by  the  office  or  its 
carriers,  shall  be  uniform  at  one  cent  each; 


but  periodicals  weighing  more  than  two 
ounces  shall  be  subject  to  a  postage  of  two 
cents  each,  and  these  rates  shall  be  prepaid 
by  stamps."  Act  of  June  8,  1872,  ch.  335, 
17  Stat.  L.  296. 

It  was  superseded  by  the  Act  of  March  3, 
1879,  ch.  180,  sec.  25,  infra,  p.  857. 


Sec.  3873.  [Extra  postage  or  carriers'  fees  prohibited.]  No  extra  postage 
or  carriers'  fees  shall  be  charged  or  collected  upon  any  mail-matter  collected  or 
delivered  by  carriers.      [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  296. 


Sec.  3874.  [Expenses  of  carriers  and  branch  offices.]  All  expenses  of 
letter-carriers,  branch  offices,  and  receiving-boxes,  or  incident  thereto,  shall  be 
kept  and  r^orted  in  a  separate  account,  and  shall  be  shown  in  comparison  with 
the  proceeds  from  postage  on  local  mail-matter  at  each  office,  and  the  Postmaster^ 
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General  shall  be  guided  in  the  expenditures  for  this  branch  of  the  service  by 
the  income  derived  therefrom,      [fi.  fi^.] 

Act  of  June  8,  1872^  ch.  335,  17  Stat.  L  296. 


[Sec.  1. ]  [Bvral  free-delivery  service  ^ —  agents  —  inspectors  —  clerks  — 
carriers.~\  *  *  *  That  on  and  after  July  first,  nineteen  hundred  and  two, 
the  Postmaster-Gteneral  be,  and  is  hereby,  authorized  to  classify  the  rural  free- 
delivery  service  and  fix  the  compensation  to  employees  in  such  service  as 
follows : 

Special  agents  in  charge  of  divisions  at  not  exceeding  two  thousand  four 
hundred  dollars  per  annum. 

Special  agents,  four  classes,  graded  in  even  hundreds  of  dollars,  at  one 
thousand  three  hundred,  one  thousand  four  hundred,  one  thousand  five  hundred, 
and  not  exceeding  one  thousand  six  hundred  dollars  per  annum. 

Houte  inspectors,  four  classes,  graded  in  even  hundreds  of  dollars,  at  nine 
hundred,  one  thousand,  one  thousand  one  hundred,  and  not  exceeding  one  thou- 
sand two  hundred  dollars  per  annum. 

Clerks,  four  classes,  graded  in  even  hundreds  of  dollars,  at  nine  hundred, 
one  thousand,  one  thousand  one  hundred,  and  not  exceeding  one  thousand  two 
hundred  dollars  per  annum. 

Carriers  at  salary  not  exceeding  six  hundred  dollars  per  annum  and  no  other 
or  further  allowance  or  salarv  shall  be  made  to  said  carriers.  But  the  carriers 
shall  not  be  prohibited  from  doing  an  express-package  business  provided  it  does 
not  interfere  with  the  discharge  of  their  oflicial  duties. 

Under  such  regulations  as  the  Postmaster-General  may  prescribe,  a  sub- 
stitute carrier  may  be  employed,  at  the  expense  of  the  regular  carrier,  to  tempo- 
rarily perform  the  service  on  any  rural  free-delivery  mail  route. 

The  Postmaster-General  may  allow  such  per  diem  and  other  incidental 
expenses  in  connection  with  the  rural  free-delivery  service  as  Congress  may 
from  time  to  time  provide.      \_S2  Stat.  L.  112.] 

These  and  the  following  provisions  are  from  the  Postal  Service  Appropriation  Act  of 
April  21,  1902,  ch.  563. 

[Oaths.~\  That  hereafter  special  agents,  route  inspectors,  and  examining 
inspectors  in  the  rural  free-delivery  service  shall  be  authorized  and  empowered 
to  administer  oaths  to  carriers  and  other  persons  employed  in  said  service  or  in 
connection  with  any  business  relating  to  the  same.     *     *     *     [^  Stat.  L. 

lis.] 

See  note  to  preceding  text. 


[Sec.  1.]  [Supplies  for  rural  free  delivery."]  *  *  *  That  the  Post- 
master General  may,  when  if  in  his  judgment  the  good  of  the  service  so  require? 
make  contract  for  necessary  supplies  for  the  free-delivery  service  for  a  period 
not  exceeding  four  years.     *     *     *     ^25  Stat.  L.  SJfJf.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  2,  1889,  ch.  374. 
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Sec.  3.  [^Special  delivery  of  letters  —  special  stamps -^  insnfficieni  post- 
age,] That  a  special  stamp  of  the  face  valuation  of  ten  cents  may  be  provided 
and  issued,  whenever  deemed  advisable  or  expedient,  in  such  form  and  bearing 
such  device  as  may  meet  the  approval  of  the  Postmaster-General,  which,  when 
attached  to  a  letter,  in  addition  to  the  lawful  postage  thereon,  the  delivery  of 
which  is  to  be  at  a  free  delivery  office,  or  at  any  city,  town,  or  village  containing 
a  population  of  four  thousand  or  over,  according  to  the  Federal  census,  shall  be 
regarded  as  entitling  such  letter  to  immediate  delivery  within  the  carrier  limit 
of  any  free  delivery  office  which  may  be  designated  by  the  Postmaster-General 
as  a  special  delivery  office,  or  within  one  mile  of  the  post  office  at  any  other 
office  coming  within  the  provisions  of  this  section  which  may  in  like  manner  be 
designated  as  a  special  delivery  office.  Provided,  however.  That  the  omission 
by  the  sender  to  place  the  lawful  postage  upon  a  letter  bearing  such  special 
delivery  stamp  and  otherwise  entitled  to  immediate  delivery  under  the  provi- 
sions of  this  section  shall  not  hinder  or  delay  the  transmission  and  delivery 
thereof  as  provided  herein,  but  such  lavirful  postage  shall  be  collected  upon  its 
delivery,  in  the  manner  now  provided  by  law  for  the  collection  of  deficient 
postage  resulting  from  the  overweight  of  letters.  \_2S  Stat.  L.  387 ;  25  Stat. 
L.  650.] 

This  and  sees.  4-6  following,  are  from  the       16,  1889,  ch.  59,  25  Stat.  L.  6(0,  by  adding 
Act  ol  Ittjrch  3,  1885,  ch.  342.    The  section      the  proviso  as  it  appears  here, 
given  above  was  amended  by  the  Act  of  Jan. 

Sec.  4.  [Hoiurs  of  delivery.]  That  such  specially  stamped  letters  shall  be 
delivered  from  seven  o'clock  ante  meridian  up  to  twelve  o'clock  midnigbt  at 
offices  designated  by  the  Postmaster-General  under  section  three  of  this  act 
[2S  Stat.  L.  388.] 

See  note  to  section  3^  supra. 

Sec.  5.  lEmployment  of  persons  to  deliver  special-stamp  letters.]  That  to 
provide  for  the  immediate  delivery  of  letters  bearing  the  special  stamp,  the 
postmaster  at  any  office  which  may  come  within  the  provisions  of  this  act  may, 
with  the  approval  of  the  Postmaster-Gteneral,  employ  such  person  or  persons 
as  may  actually  be  required  for  such  service,  who,  upon  the  delivery  of  such 
letter,  will  procure  a  receipt  from  the  party  addressed,  or  some  one  authorized 
to  receive  it,  in  a  book  to  be  furnished  for  the  purpose,  which  shall,  when  not  in 
use,  be  kept  in  the  post-office,  and  at  all  times  subject  to  examination  by  an 
inspector  of  the  Department     [J8*  Stat.  L.  388.] 

See  note  to  section  3^  supra. 

Sec.  6.  [Compensation  of  persons  employed  to  mxike  deliveries.]  That  to 
provide  for  the  payment  of  such  persons  as  may  be  employed  for  this  service, 
the  postmaster  at  any  office  designated  by  section  three  of  this  act  shall  keep  a 
record  of  the  number  of  letters  received  at  such  office  bearing  such  special 
stamp,  which  number  shall  correspond  with  the  number  entered  in  the  receipt 
books  heretofore  specified ;  and  at  the  end  of  each  month  he  may  pay  to  such 
person  or  persons  employed  a  sum  not  exceeding  eighty  per  centum  of  the  face 
value  of  all  such  stamps  received  and  recorded  during  that  month :  Provided, 
That  in  no  case  shall  the  compensation  so  paid  to  any  one  person  exceed  thirty 
dollars  per  month:  And  provided  further.  That  nothing  in  this  act  shall  in 
any  way  interfere  with  the  prompt  delivery  of  letters  as  now  provided  by  law 
or  regulation  of  the  Post  Office  Department      [23  Stat  L.  388.] 

See  note  to  section  3^  supra. 
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An  act  to  extend  the  syttem  for  the  immediate  delivery  of  letters,  and  amendatory  of  aectioM 
three,  four,  and  five  of  the  act  approved  March  third,  eighteen  hundred  and  eighty-five, 
entitled  ''  An  act  making  appropriations  for  the  service  of  the  Post-Office  Department  for 
the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty-six,  and  for  other 
purposes." 

[Act  of  Aug,  4f  1S86,  ch,  901,  24:  Stat.  L.  220.] 

[Sec.  1.]  ^Special  delivery  extended  to  all  mailable  maitei employ- 
ment of  messengers  —  compensation —  contracts.]  That  every  article  of  maila- 
ble matter  upon  which  the  special  stamp  provided  for  by  section  three  of  the 
act  of  Congress  approved  March  third,  eighteen  hundred  and  eighty-five,  en- 
titled "  An  act  making  appropriations  for  the  service  of  the  Post-Office  Depart- 
ment for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty-six, 
and  for  other  purposes,"  shall  be  duly  affixed,  shall  be  entitled  to  immediate 
delivery,  according  to  said  act  within  the  carrier-delivery  limit  of  any  free- 
delivery  office,  and  within  one  mile  of  any  other  post-office  which  the  Post- 
master-General shall  at  any  time  designate  as  a  special-delivery  post-office. 
The  postmaster  shall  be  responsible  for  such  immediate  delivery  of  every  such 
article,  and  shall  cause  delivery  to  be  made  of  all  such  articles  received  at  his 
office  bearing  such  stamp  and  entitled  to  delivery  thereat,  and  may  employ  any 
persons,  including  clerks  and  assistants,  at  third  and  fourth  class  offices,  as 
messengers,  on  such  terms  as  he  shall  fix  as  compensation  for  such  delivery; 
and  to  defray  the  expense  thereof,  such  postmaster  shall  be  entitled,  upon  the 
adjustment  of  his  quarterly  account,  to  eighty  per  centum  of  the  face  value  of 
all  such  special-delivery  stamps  received  at  his  office  and  recorded,  according 
to  said  act  and  regulations  of  the  Post-Office  Department  during  the  quarter; 
and  such  allowance  shall  be  in  full  of  all  the  expenses  of  such  delivery :  Pro- 
vided, That  the  Postmaster-General  may,  in  his  discretion,  direct  any  free- 
delivery  office  to  be  ei^cepted  from  the  foregoing  provision,  and  require  the 
delivery  to  be  made  entirely  by  special  messengers,  according  to  the  provisions 
of  the  act  to  which  this  is  amendatory :  And  provided  further.  That  he  may 
contract  for  the  immediate  delivery  of  all  articles  from  any  post-office  at  any 
price  less  than  eight  cents  per  piece,  when  he  shall  deem  it  expedient.  [2i 
Stat.  L.  220.] 

Sec.  2.  [Postmaster-Oeneral  to  prescribe  regulaiions.]  That  the  Poet- 
master-General  shall  prescribe  suitable  regulations,  not  inconsistent  with  law, 
for  the  performance  of  the  immediate-delivery  service,  the  keeping  of  the 
records  and  rendering  of  accounts  thereof,  and  all  matters  connected  therewith, 
and  may  prescribe  the  hours  witliin  which  such  immediate  delivery  shall  be 
made  at  any  post-office,      [j^-4  Stat.  L..  221.] 

Sbo.  3.  [False  returns  by  postmasters  —  penalty.]  That  any  postmaster, 
or  any  assistant  postmaster,  clerk,  or  employee  of  a  postmaster,  who  shall  make 
any  false  return  or  record  of  the  receipt  or  delivery  of  any  article  of  mailable 
matter  as  being  stamped  with  a  special-delivery  stamp,  or  shall  make  any  false 
return  of  the  number  of  articles  specially  delivered  from  his  office,  for  the  pur- 
pose of  increasing  his  compensation  under  the  provisions  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  fined  not 
less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  or  imprisoned 
for  a  term  of  not  less  than  thirty  days  nor  more  than  one  year,  or  both  such 
fine  and  imprisonment  at  the  discretion  of  the  court;  and  whenever,  upon  evi- 
dence deemed  satisfactory  to  him,  the  Postmaster-General  shall  determine  that 
any  such  false  return  has  been  made,  he  may,  by  order,  fix  absolutely  the  c<Hn- 
pensation  of  the  postmaster  for  such  special  delivery  during  any  quarter  or 
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quarters  which  he  shall  deem  affected  by  such  false  return^  and  the  Auditor 
shall  adjust  the  postmaster's  account  accordingly.      [^^  Stat.  L,  221. 'I 

Sec.  4.  [Special-delivery  messengers  deemed  in  postal  service.^  That  any 
person  employed  to  make  immediate  delivery  of  letters  or  other  mail-matter 
under  the  provisions  of  this  act,  or  the  act  of  which  the  same  is  amendatory, 
shall  be  deemed  an  employee  of  the  postal  service,  whether  he  may  have  been 
sworn  or  not,  or  temporarily  or  permanently  employed,  and  as  such  employee 
shall  be  liable  to  any  penalties  or  punishments  provided  by  law  for  the  improper 
detention,  delay,  secretion,  rifling,  embezzlement,  purloining,  or  destruction  of 
any  letter  or  other  article  of  mail-matter,  or  the  contents  thereof,  intrusted  to 
him  for  delivery  or  placed  in  his  custody.      [2U  Stat.  L.  221.'] 

See  further,  diviaion  XV.  herein. 


[Oar  fa/re  for  special-delivery  messengers  —  special  delivery  hy  curvy  em" 
ployee.]  *  *  *  That  out  of  the  revenue  arising  from  special-delivery 
business  the  Postmaster-Gteneral  may  allow  expenditures  by  postmasters  at 
firstrclass  post-offices,  under  regulations  to  be  established  by  him,  for  car  fare 
for  special-delivery  messengers  in  emergent  cases  where  immediate  delivery  in 
the  usual  way  is  impracticable,  not  to  exceed  in  the  aggregate,  for  all  offices, 
ten  thousand  dollars  a  year:  And  provided  further ^  That  at  first  and  second 
class  post-offices  the  Postmaster-General  may  establish  rules  under  which  special 
delivery  may  be  effected  by  any  salaried  clerk  or  employee  thereof,  and  the 
lawful  special-delivery  fees  allowed  therefor,  the  same  as  is  now  done  at  third- 
class  offices,  in  cases  where  such  delivery  can  not  be  made  by  regular  messengers. 
*     *     *     [31  Stat.  L.  260.] 

This  is  from  the  Postal  Service  Appro- 
priation Act  of  June  2,  1900,  ch.  613. 

The  paragraph  is  a  repetition  of  that  in 
the  Act  of  March  1,  1899,  ch.  327,  sec.  1, 
30  Stat.  L.  965.  The  Appropriation  Act  for 
the  succeeding  year  (Act  of  March  3,  1901, 
ch.  861,  31  Stat.  L.  1106),  in  appropriating 
**  for  fees  to  special-delivery  messengers  (who 
may  be  poBtmasters,  salaried  employees  of 


post  offices,  or  other  suitable  persons),"  re- 
fers to  this  Act  as  an  extension  and  amend- 
ment of  that  of  1885,  March  3,  ch.  342,  sees. 
3-6,  establishing  the  free-delivery  service; 
and  also  refers  to  1886,  August  4,  ch.  901, 
and  1889,  Jan.  16,  ch.  50,  as  being  prior 
amendments  thereto.  [Oompilera'  note,  2 
Bupp.  R,  8,,  p.  1186.} 


[m.  Hah  Xattbx.] 


Sees.  3875-3879.  [Superseded.] 

These  sections  were  as  follows: 

"Sec.  3876.  [Division  of  mail'matter.] 
Mailable  matter  shall  be  divided  into  three 
classes : 

"  First.  Letters. 

"Second.    Regular  printed  matter. 

"Third.  Miscellaneous  matter."  Act  of 
June  8,  1872,  ch.  335,  17  Stat.  L.  300. 

"Sec.  3876.  [First-clasa  matter.]  Mailable 
matter  of  the  first  class  shall  embrace  all 
correspondence,  wholly  or  partly  in  writing, 
except  book-manuscripts  and  corrected  proof- 
Bueets  passing  between  authors  and  publish- 
ers." Act  of  June  8,  1872,  ch.  335,  17  Stat. 
L.  300. 

"Sio.  3877.   [Second-class  matter,]  Mail- 


able matter  of  the  second  class  shall  em- 
brace all  matter  exclusively  in  print,  and 
regularly  issued  at  stated  periods  from  a 
known  office  of  publication,  without  addition 
by  writing,  mark,  or  sign."  Act  of  June  8, 
1872.  ch.  335.  17  Stat.  L.  300. 

"Sec.  3878.  [Third-class  matter,]  Mail- 
able matter  of  the  third  class  shall  embrace 
all  pamphlets,  occasional  publications,  tran- 
sient newspapers,  magazines,  handbills,  post- 
ers, unsealed  circulars,  prospectuses,  books, 
book-manuscripts,  proof-sheets,  corrected 
proof-sheets,  maps,  prints,  engravings,  olanks, 
flexible  patterns,  samples  of  merchandise  not 
exceeding  twelve  ounces  in  weight,  sample 
cards,   phonographic  paper,   letter  envelopes, 
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postal  envelopes  and  wrappers,  cards^  plain 
and  ornamental  paper,  photographic  repre- 
sentations of  different  types,  seeds,  cuttings, 
bulbs,  roots,  scions,  and  all  other  matter 
which  may  be  declared  mailable  by  law,  and 
all  other  articles  not  above  the  weight  pre- 
scribed by  law,  which  are  not,  from  their 
form  or  nature,  liable  to  destroy,  deface,  or 
otherwise  injure  the  contents  of  the  mail- 
bag  or  the  person  of  any  one  engaged  in  the 
postal  service.  All  liquids,  poisons,  glass, 
explosive  materials,  and  obscene  books  shall 
be  excluded  from  the  mails.  All  matter  of 
the  third  class,  excepting  books  and  other 
printed  matter,  book-manuscripts,  proof- 
sheets,  and  corrected  proof-sheets,  packages 
of  seeds,  cuttings,  bulbs,  roots,  ana  scions, 
shall  not  exceed  twelve  ounces  in  weight,  and 
packages  of  seeds,  cuttings,  bulbs,  roots,  and 


scions,  shall  not  exceed  four  pounds  in 
weight;  and  all  matter  of  the  Uiird  class 
shall  be  subject  to  examination  and  te  rates 
of  postage  as  hereinafter  provided.  Samples 
of  metals,  ores,  and  mineralogical  specimens 
shall  not  exceed  twelve  ounces  in  weight,  and 
shall  be  subject  to  examination  and  to  rates 
of  postage  as  hereinafter  provided."  Act  of 
June  8,  1872,  ch.  335,  17  SUt.  L.  300;  Act 
of  Jan.  9,  1873,  ch.  21,   17  Stot.  L.  406. 

*'Sec.  3870.  ILxmit  of  weight  of  mail- 
package.]  No  package  weighing  more  than 
four  pounds  shall  be  received  for  conveyance 
by  mail,  except  books  published  or  circu- 
lated by  order  of  Congress."  Act  of  June  8, 
1872,  ch.  335,  17  Stet.  L.  300. 

These  sections  were  superseded  by  the  pro- 
visions of  the  Act  of  March  3,  1879,  ch.  180, 
set  forth  below. 


An  act  making  appropriations  for  the  service  of  the  Post  Office  Department  for  the  fiscal  year 
ending  June  thirtieth,  eighteen  hundred  and  eighty,  and  for  other  purposes. 

[Act  of  March  3,  1S79,  ch.  180,  20  Stat.  L.  aSS.] 

[Sbcs.  1,  2.    Make  appropriations.'] 

So  far  as  these  sections  contain  general  and  permanent  proviBions  they  are  set  forth  else- 
where in  this  work. 

Sbc.  3.   [Whad;  trains  to  carry  mails.     See  infra,  p.  917.] 

Sec.  4.   [Style,  construction,  fittings,  and  mainien/mce  of  cars.     See  infra, 
p.  924,] 

Sec.  5.   [Penalties  for  failure  to  deliver  mail  on  time.}     [Repealed.] 


This  section  was  as  follows: 

"  Sec.  5.  That  the  Postmaster  General 
shall  deduct  from  the  pay  of  the  railroad 
companies,  for  every  failure  to  deliver  a 
mail  within  ite  schedule  time,  not  less  than 
one  half  of  the  price  of  tne  trip,  and  where 
the  trip  is  not  performed,  not  less  than  the 
price  of  one  trip,  and  not  exceeding,  in  either 
case,  the  price  of  three  trips:  Provided,  how- 
ever, That  if  the  failure  is  caused  by  a  con- 


necting road,  then  only  the  connecting  road 
shall  be  fined.  And  where  such  failure  is 
caused  by  unavoidable  casualty,  the  Post- 
master General,  in  his  discretion,  may  remit 
the  fine.  And  he  may  make  deductions  and 
impose  fines  for  other  delinquencies.  [20 
Stat,  L.  S58,] 

It  was  directly  repealed  by  Act  of  June 
11,  1880,  ch.  206,  sec.  1,  given  infra,  p.  924, 
note. 


Sec.  6.  [Data  as  to  railroad  operations,  receipts,  and  expenditures  — 
report  to  Congress.     See  infra,  p.  921.] 

Bffect  of  repeal.  —  This  section  construed  therefore   leaves   that   section   in   full   force 

with  reference  to  sec.  3962,  infra,  jnakes  an  against   such   companies.     Chicago,   ete.,  K. 

exception  to  the  provisions  of  that  section  Co.  17.  U.  S.,   (1888)    127  U.  S.  406. 
in  regard  to  railway  companies.     Its  repeal 

Sec.  7.  [CUisses  of  mailable  matter.'] '  That  mailable  matter  shall  be  divided 
into  four  classes : 

First,  written  matter; 
Second,  periodical  publications ; 
Third,  miscellaneous  printed  matter; 
Fourth,  merchandise.      [20  Stat.  L,  S58.] 

Sec.  8.  [First-class  matter.]  Mailable  matter  of  the  first  class  shall  em- 
brace letters,  postal  cards,  and  all  matters  wholly  or  partly  in  writing,  except 
as  hereinafter  provided.      [20  Stat.  L.  S58.] 


Sec.  9.   [Rates  of  postage.     See  infra,  p.  854.] 
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Sec.  10.  [Second'class  matter,^  That  mailable  matter  of  the  second  class 
shall  embrace  all  newspapers  and  other  periodical  publications  which  are  issued 
at  stated  intervals,  and  as  frequently  as  four  times  a  year  and  are  within  the 
conditions  named  in  section  twelve  and  fourteen.      [^20  Stat.  L.  S59.~^ 

Additions  to  second-class  matter,  see  other  voted   either  to  general   literature   of   some 

sections  in  this  division.  «  special  branch   of   learning  or  to   a  special 

Congressional  classification  exclusive. —  class  of  subjects.  Ordinarily  each  number 
**  It  is  very  clear  that  the  Congress  of  the  is  incomplete  in  itself,  and  indicates  a  re- 
United  States  has  not  committed  to  the  post-  lation  with  prior  or  subsequent  numbers  of 
master-general,  or  to  any  one  else,  the  mat-  the  same  series.  It  implies  a  continuity  of 
ter  of  determining  what  should  be  carried  literary  character,  a  connection  between  the 
in  the  mails  as  second-class  matter,  and  what  different  numbers  of  the  series  in  the  nature 
as  matter  of  the  third  class.  It  haa  reserved  of  the  articles  appearing  in  them,  whether 
that  power  exclusively  to  itself.  It  has  it-  they  be  successive  chapters  of  the  same  story 
self  made  the  classification;  and  it  is  not  or  novel  or  essays  u  >on  subjects  pertaining 
competent  for  the  postmaster-general  to  add  to  general  literature."  Hoighton  v.  Payne, 
anything  to  the  statute  or  to  take  anything  (1904)  194  U.  S.  88,  affirming  (1903)  22 
from  it."  Payne  v.  U.  S.,  (1902)  20  App.  App.  Cas.  (D.  C.)  234. 
Gas.   (D.  C.)   581.  Newspapers  are  included  within  the  class 

**  Periodical  publication."  —  Under  this  sec-  of  periodical  publications  by  this  section  al- 

tion  "  the  publication  must  be  a  '  periodical  though  they  are  not  so  regarded  in  common 

publication,'  which  means,  we  think,  that  it  speech.     By  far  the  largest  class  of  periodi- 

shall  not  only  have  tW  feature  of  periodicity,  cals    are    magazines,    which    are    defined   by 

but  that  it  shall  be  a  periodical  in  the  ordi-  Webster   as    "  pamphlets    published    periodi- 

nary   meaning   of   the   term.      *      *      *     A  cally,    containing    miscellaneous    papers    or 

periodica],    as    ordinarily    imderstood,    is    a  compositions."     Houghton  v.  Payne,    (1904) 

publication    appearing    at    stated    intervals,  194  U.  S.  88,  affirming  (1903)   22  App.  Cas. 

each  number  of  which  contains  a  variety  of  (D.  C.)    234. 
original    articles    by    different    authors,    de- 
SBC.  11.   \_Rates  on  second-class  maiter  sent  by  publishers.']    [^Superseded.] 

This  section  was  as  follows:  agents,    shall    be    entitled     to    transmission 

''Sec.  11.  Publications  of  the  second  class  through  the  mails  at  two  cents  a  pound  or 

except   as   provided  in   section   twenty   five,  fraction  thereof,  such  postage  to  be  prepaid, 

when  sent  by  the  publisher  thereof,  and  from  as  now  provided  by  law."     [20  Stat.  L.  555.] 
the   ofiice    of   publication,    including   sample  It  is  superseded  by  the  provisions  of  the 

copies,  or  when  sent  from  a  news  agency  to  Act  of  March  3,  1885,  ch.  342,  sec.  1,  infra, 

actual  subscribers  thereto,  or  to  other  news  p.  834. 

Sec.  12.  [Exa>mination  of  second-class  matter.]  That  matter  of  the  second 
class  may  be  examined  at  the  office  of  mailing,  and  if  found  to  contain  matter 
which  is  subject  to  a  higher  rate  of  postage,  such  matter  shall  be  charged  with 
postage  at  the  rate  to  which  the  inclosed  matter  is  subject:  Provided ,  That 
nothing  herein  contained  shall  be  so  construed  as  to  prohibit  the  insertion  in 
periodicals  of  advertisements  attached  permanently  to  the  same.  [20  Stat.  L. 
359.] 

Sec.  13.  [False  evidence  as  to  chaaracter  of  publication  —  penalty.]  That 
any  person  who  shall  submit,  or  cause  to  be  submitted  to  any  postmaster  or  to  the 
Post-Offioe  Department  or  any  officer  of  the  postal  service  any  false  evidence, 
relative  to  the  character  of  any  publication,  for  the  purpose  of  securing  the 
admission  thereof  at  the  second-class  rate  for  transportation  in  the  mails,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  for  every  such  offense,  upon  conviction 
thereof,  shall  be  punished  by  a  fine  of  not  less  than  one  hundred  nor  more  than 
five  hundred  dollars.     [:25  Stat.  L.  187.] 

This  section  was  amended  to  read  as  above  dence  to  the  postmaster  relative  to  the  char- 
by  the  Act  of  June  18,  1888,  ch.  394,  sec.  1,  acter  of  his  publication,  shall  be  deemed 
entitled  "An  Act  relating  to  postal  crimes,  guilty  of  a  misdemeanor,  and.  upon  convic- 
and  amendatory  of  the  statutes  therein  men-  tion  thereof  in  any  court  of  competent  juris- 
tioned."  The  section  originally  read  as  fol-  diction,  shall  for  every  such  offense  be  pun- 
lows:  ished  by  a  fine  of  not  less  than  one  hundred 

"Sec.    13.    That    any    person    who    shall  nor   more   than   five    hundred   dollars."     [20 

submit,     or    cause    to    be     submitted,     for  Stat,  L.  359,] 
transportation    in   the   mails   any   false   evi- 
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Sec.  14.  [Conditions  for  admission  to  second  class.'\  That  the  conditions 
upon  which  a  publication  shall  be  admitted  to  the  second  class  are  as  follows: 
First.  It  must  regularly  be  issued  at  stated  intervals,  as  frequently  as  four 
times  a  year,  and  bear  a  date  of  issue,  and  be  numbered  consecutively.  Second. 
It  must  be  issued  from  a  known  office  of  publication.  Third.  It  must  be 
formed  of  printed  paper  sheets,  without  board,  cloth,  leather,  or  other  sub- 
etantial  binding,  such  as  distinguish  printed  books  for  preservation  from 
periodical  publications.  Fourth.  It  must  be  originated  and  published  for  the 
dissemination  of  information  of  a  public  character,  or  devoted  to  literature,  the 
sciences,  arts,  or  some  special  industry,  and  having  a  legitimate  list  of  sub- 
scribers ;  Provided,  however.  That  nothing  herein  contained  shall  be  so  con- 
strued as  to  admit  to  the  second  class  rate  regular  publications  designed  pri- 
marily for  advertising  purposes,  or  for  free  circulation,  or  for  circulation  at 
nominal  rates.      [20  Stat,  L,  S59.'] 

Requisites  for  admission  of  publication.-;— 
"But  while  section  14  lays  down  certain 
conditions  requisite  to  the  admission  of  a 
publication  as  to  mail  matter  of  the  second 
class,  it  does  not  define  a  periodical,  or  de- 
clare that  upon  compliance  with  these  con- 
ditions-the  publication  shall  be  deemed  such. 
In  other  words,  it  defines  certain  requisites 
of  a  periodical,  but  does  not  declare  that 
they  shall  be  the  only  requisites."  Hough- 
ton V,  Payne,  (1904)  194  U.  S.  88,  affirming 
(1903)    22  App.  Cas.    (D.  C.)    234. 

"Substantial  binding." —  " It  is  true  that 
in  this  subdivision  of  section  14  it  is  said 
that  a  periodical  must  be  without  such  sub- 
stantial binding  as  to  distinguish  printed 
books  for  preservation  from  periodical  pub- 
lications, but  it  is  by  no  means  to  be  inferred 
from  this  that  to  constitute  a  book  the  pub- 
lication must  have  a  substantial  binding." 
Houghton  v.  PajTie,  (1904)  194  U.  S.  88, 
affirming   (1903)   22  App.  Cas.   (D.  C.)   234. 

Books  published  ^at  stated  intervals  and  in 
consecutive  number  do  not  thereby  become 
periodicals,  even  though  in  other  respects  they 
conform  to  the  requirements  of  this  section. 
Houghton  r.  Payne,  (1904)  194  U.  S.  88, 
affirming  (1903)  22  App.  Cas.  (D.  C.)  246; 
Bates,  etc.,  Co.  v.  Payne,  (1904)  194  U.  S. 
106. 

"Although  the  question  [whether  certain 
publicationa  are  periodicals  to  be  trans- 
mitted through  the  mails  as  second-class 
matter]  is  largely  one  of  law,  determined  by 
a  comparison  of  the  exhibit  with  the  stat- 
ute, there  is  some  discretion  left  in  the  post- 
master-general with  respect  to  the  classifi- 
cation of  such  publications  as  mail  matter, 
and  that  the  exercise  of  such  discretion 
ought  not  to  be  interfered  with  unless  the 
court  be  clearly  of  opinion  that  it  was  wrong. 


The  postmaster-general  is  charged  with  the 
duty  of  examining  these  publications  and  of 
determining  to  which  class  of  mail  matter 
they  properly  belong;  and  we  think  his  de- 
cision should  not  be  made  the  subject  of 
judicial  investigation  in  every  case  where 
one  of  the  parties  thereto  is  dissatisfied." 
Bates,  etc.,  Co.  v.  Payne,  (1904)  194  U.  S. 
106,  affirming  (1903)  22  App.  Cas.  (D.  C.) 
250. 

The  question  whether  a  certain  publica- 
tion is  within  the  description  of  matter 
which  the  statute  denominates  second  class 
is  a  pure  question  of  fact  which  it  is  the 
province  of  the  postmaster-general  to  decide, 
and  the  attorney-general  will  not  give  an 
opinion  thereon.  (1892)  20  Op.  Atty.-Gen. 
384. 

The  words  "regular  publications  designed 
primarily  for  advertising  purposes,"  in  th^ 
proviso  of  section  14  of  the  Act  of  March  3, 
1879,  ch.  180,  mean  publications  chieflv  or 
prinoipally  designed  for  advertising  'pur- 
poses. Whether  or  not  the  chief  or  principal 
design  of  any  publication  is  for  such  pur- 
poses, is  a  question  of  fact  which  must  be 
determined  by  the  postmaster-general  in  each 
individual  case  from  the  evidence  he  may  be 
able  to  obtain.  (1879)  16  Op.  Atty.-Gen. 
303. 

Exclusion  because  of  postal  regulation  im- 
propar.  —  The  exclusion  of  a  periodical  from 
the  mails  as  second-class  matter,  based  ex- 
clusively and  in  express  terms  upon  its  fail- 
ure to  comply  with  the  superadded  require- 
ments of  the  postal  regulation  that  it  must 
*' consist  of  current  news,"  is  improper,  and 
mandamus  will  lie  to  compel  the  postmaster- 
general  to  admit  such  publication  to  the 
mails  as  second-class  matter.  Payne  r.  U. 
S.,   (1902)   20  App.  Cas.   (D.  C.)   681. 


Sec.  15.  [Foreign  newspapers  and  periodicals  —  pvJblications  violating 
copyrights,^  That  foreign  newspapers  and  other  i)eriodical8  of  the  same  general 
character  as  tliose  admitted  to  the  second  class  in  the  United  States  may,  under 
the  direction  of  the  Postmaster  General,  on  application  of  the  publishers  thereof 
or  their  agents,  be  transmitted  through  the  mails  at  the  same  rates  as  if  pub- 
lished in  the  United  States.  Nothing  in  this  act  shall  be  so  construed  as  to  allow 
the  transmission  tlirough  the  mails  of  any  publication  which  violates  any  copy- 
right granted  by  the  United  States.      \20  Stat,  L.  359.} 
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Existing  tariff  legislation  not  affected. — 
The  postal  convention  with  Canada  and 
this  Act,  in  stipulating  for  the  transmission 
and  delivery  of  such  matter  through  the 
mails  '*at  the  same  rates  as  if  published  in 
the  United  States,"  were  not  intended  to 
affect  existing  tariff  legislation,  but  simply 
to  say  that  uie  postage  should  be  the  same 
wherever  published,  leaving  other  charges  to 


be  determined  by  other  statutes.     (1881)   17 
Op.  Atty.-Gen.  159. 

Foreign  magazines  and  newspapers  trans- 
ported by  mail  from  Canada  into  the  United 
States,  addressed  to  dealers,  for  the  purpose 
of  sale  by  them,  or  of  being  by  them  dis- 
tributed among  subscribers,  are  dutiable. 
(1881)    17  Op.  Atty.-Gen.  159. 


Sec.  16.  [^Supplements  to  publication^,']  That  publishers  of  matter  of  the 
second  class  may  without  subjecting  it  to  extra  postage,  fold  within  their  regular 
issues  a  supplement ;  but  in  all  cases  the  added  matter  must  be  germane  to  the 
publication  which  it  supplements,  that  is  to  say,  matter  supplied  in  order  to 
complete  that  to  which  it  is  added  or  supplemented,  but  omitted  from  the 
regular  issue  for  want  of  space,  time,  or  greater  convenience,  which  supplement 
must  in  every  case  be  issued  with  the  publication.     [20  Stat,  L.  359/ 

Sec.  17.  [Third-class  matter  —  rate  of  postage  —  cxistoms  duties  in  case  of  \ 
foreign  mails.']  That  mail  matter  of  the  thiiti  class  shall  embrace  books, 
transient  newspapers,  and  periodicals,  circulars,  and  other  matter  wholly  in 
print  (not  included  in  section  twelve),  proof  sheets,  corrected  proof  sheets,  and 
manuscript  copy  accompanying  the  same,  and  postage  shall  be  paid  at  the  rate  of 
one  cent  for  each  two  ounces  or  fractional  part  thereof,  and  shall  fully  be  prepaid 
by  postage  stamps  affixed  to  said  matter.  Printed  matter  other  than  books 
received  in  the  mails  from  foreign  countries  under  the  provisions  of  postal 
treaties  or  conventions  shall  be  free  of  customs  duty,  and  books  which  are 
admitted  to  the  international  mails  exchanged  under  the  provisions  of  the  Uni- 
versal Postal  Union  Convention  may,  when  subject  to  customs  duty,  be  delivered 
to  addresses  in  the  United  States  under  such  regulations  for  the  collection  of 
duties  as  may  be  agreed  upon  by  the  Secretary  of  the  Treasury  and  the  Post- 
master General.     [20  Stat,  L.  359,] 


Customs  duties.  —  By  this  section  printed 
matter,  other  than  books,  received  by  mail 
from  foreign  countries,  under  the  provisions 
of  postal  treaties  or  conventions,  is  declared 
free  of  duty ;  and  no  distinction  is  there  made 
between  such  as  is  mailed  to  subscribers  for 
their  own  use  and  such  as  is  mailed  to  deal- 


ers for  sale.  Books  which  are  admitted  to 
the  international  mails,  exchanged  under  the 
provisions  of  the  Universal  Postal  Union 
•Convention,  may  be  delivered  to  addresses 
upon  the  payment  of  the  duty  thereon. 
(1881)    17   Op.  Atty.-Gen.    187.' 


» 


Sec.  18.  [^^  Circular"  defined.]  That  the  term  "circular"  is  defined  to 
be  a  printed  letter,  which,  according  to  internal  evidence,  is  being  sent  in  identi- 
cal terms  to  several  persons.  A  circular  shall  not  lose  its  character  as  such, 
when  the  date  and  the  name  of  the  addressed  and  of  the  sender  shall  be  written 
therein,  nor  by  the  correction  of  mere  typographical  errors  in  writing.  [20 
Stat.  L.  360,] 


Sec.  19.  [''  Printed  matter  "  defined.]  '  That  "  printed  matter  "  within  the 
intendment  of  this  act  is  defined  to  be  the  reproduction  upon  paper,  by  any 
process  except  that  of  handwriting,  of  any  words,  letters,  characters,  figures,  or 
images,  or  of  any  combination  thereof,  not  having  the  character  of  an  actual 
and  personal  correspondence.     [20  Stat.  L,  360.] 

Sec.  20.   [Fourth-class  matter.    Superseded,] 

This  section  was  superseded  by  the  provisions  of  the  Act  of  June  8,  1806,  ch.  370, 
infm,  p.  834. 
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Sec.  21.  [^Fourth-class  matter  —  rate  of  postage  —  disposition  of  rum- 
mailable  laaiter,']  That  all  matter  of  the  fourth  class  shall  be  subject  to  exami- 
nation and  to  a  postage  charge  at  the  rate  of  one  oent  an  ounce  or  fraction 
thereof,  to  be  prepaid  by  stamps  affixed.  If  any  matter  excluded  from  the  mails 
by  the  preceding  section  of  this  act,  except  that  declared  non  mailable  by  section 
thirty  eight  hundred  and  ninety  three  of  the  Revised  Statutes  as  amended, 
shall,  by  inadvertence,  reach  the  office  of  destination,  the  same  shall  be  de- 
livered in  accordance  with  its  address:  Provided,  That  the  party  addressed 
sliall  furnish  the  name  and  address  of  the  sender  to  the  postmaster  at  the  office 
of  delivery,  who  shall  immediately  report  the  facts  to  the  Postmaster  General. 
If  the  person  addressed  refuse  to  give  the  required  information,  the  postmaster 
shall  hold  the  package  subject  to  the  order  of  the  Postmaster  Greneral.  All 
matter  declared  non  mailable  by  section  thirty  eight  hundred  and  ninety  three 
of  the  Revised  Statutes  as  amended,  which  shall  reach  the  office  of  delivery,  shall 
be  held  by  the  postmaster  at  the  said  office  subject  to  the  order  of  the  Postmaster 
General.     \20  Stat.  L.  S60,] 

R.  S.  sec.  3803  is  set  forth  infra,  p.  839. 

Sec.  22.  IPermissible  writings  <md  marks  on  second,  third,  omd  fourth  class 
matter.]  That  mailable  matter  of  the  second  class  shall  contain  no  writing, 
print,  mark,  or  sign  thereon  or  therein  in  addition  to  the  original  print,  except 
as  herein  provided,  to  wit,  the  name  aAd  address  of  the  person  to  whom  the 
matter  shall  be  sent,  and  index  figures  of  subscription  book,  either  written  or 
printed,  the  printed  title  of  the  publication,  the  printed  name  and  address  of  the 
publisher  or  sender  of  the  same,  and  written  or  printed  words  or  figures  or  both, 
indicating  the  date  on  which  the  subscription  to  such  matter  will  end*  Upon 
matter  of  the  third  class,  or  upon  the  wrapper  inclosing  the  same,  the  sender 
may  vn*ite  his  own  name  or  address  thereon,  with  the  word  "  from  "  above  and 
preceding  the  same,  and  in  either  case  may  make  simple  marks  intended  to 
designate  a  word  or  passage  of  the  text  to  which  it  is  desired  to  call  attention. 
There  may  be  placed  upon  the  cover  or  blank  leaves  of  any  book  or  of  any 
printed  matter  of  the  third  class  a  simple  manuscript  dedication  or  inscription 
that  does  not  partake  of  the  nature  of  a  personal  correspondence.  Upon  any 
package  of  matter  of  the  fourth  class  the  sender  may  write  or  print  his  own 
name  and  address,  preceded  by  the  word  "  from  ",  and  there  may  also  be  written 
or  printed  the  number  and  names  of  the  articles  inclosed ;  and  the  sender 
thereof  may  write  or  print  upon  or  attach  to  any  such  articles  by  tag  or  label  a 
mark,  number,  name,  or  letter  for  purpose  of  identification.     ^20  Stat.  L.  S60.\ 

This  s&ction  and  section  23  following  are  amended  by  the  Act  of  Jan.  20,  1888,  ch.  2,  infra, 
p.   835.    They  superseded  the  Act  of  July  12,  1876,  ch.  179,  sec.  15,  19  Stat.  Ix  82. 

Sec.  23.  [Letter  postage  chargeable  when  other  writing  is  on  or  inclosed  — 
penalty  —  exceptions  as  to  publishers.]  That  matter  of  the  second,  third,  or 
fourth  class  containing  any  writing  or  printing  other  than  indicated  in  the  pre- 
ceding section,  or  made  in  the  manner  other  than  therein  indicated,  shall  not  be 
delivered  except  upon  the  payment  of  postage  for  matter  of  the  first  class, 
deducting  therefrom  any  amount  which  may  have  been  prepaid  by  stamps  aflSxed 
to  such  matter;  and  any  person  who  shall  conceal  or  inclose  any  matter  of  a 
higher  class  in  that  of  a  lower  class,  and  deposit,  or  cause  the  same  to  be 
deposited,  for  conveyance  by  mail,  at  a  less  rate  than  would  be  charged  for  both 
such  higher  and  lower  class  matter,  shall,  for  every  such  offense,  be  liable  to  a 
penalty  of  ten  dollars:  Provided,  however  That  nothing  herein  contained 
shall  be  so  eonstniod  as  to  prevent  publishers  of  the  second  class  and  news 
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agents  from  inclosing,  in  their  publications,  bills,  receipts  and  orders  for  sub- 
scription thereto ;  but  such  bills,  receipts,  and  orders  shall  be  in  such  form  as 
to  convey  no  other  information  than  the  name,  location,  and  subscription  price 
of  the  publication  or  publications  to  which  they  refer.      [20  Stat  L.  S61.^ 

See  note  to  section  22,  supra. 

Sec.  24.  [Regulations  for  wrapping.]  That  the  Postmaster  General  may 
prescribe,  by  regulation,  the  manner  of  wrapping  and  securing  for  the  mails  all 
packages  of  matter  not  charged  with  first  class  postage,  so  that  the  contents  of 
such  packages  may  be  easily  examined ;  and  no  package  the  contents  of  which 
cannot  be  easily  examined  shall  pass  in  the  mails,  or  be  delivered  at  a  less  rate 
than  for  matter  of  the  first  class.     [20  Stat.  L.  361.] 

Sec.  26.  [Publications  serU  to  subscribers  in  county  of  publication.  See 
p.  857,] 

Sec.  26.  [Insufficiently  paid  first-class  matter.     See  p.  852,] 

Sec.  27.  [Penalty  for  failure  to  account  for  postage.     See  p.  853.] 

Sec.  28.  [Penalty  for  u^ng  cofficeled  stamps.     See  p.  870.] 

Sec.  29.  [Official  madl  matter.     See  p.  861.] 

Sec.  30.  [Amends  R.  S.  sec.  3965.     See  p.  887.] 

Sec.  31.  [Compensation  of  acting  postmaster.     See  p.  807.] 

Sec.  32.  [Letter-sheet  envelopes  and  double  postal  cards.     See  p.  867.  J 

Sec.  33.  [When  act  takes  effect  —  repeal.]  That  so  much  of  this  act  as  is 
embraced  in  sections  four  to  thirty-one  both  inclusive,  shall  take  effect  from 
the  first  day  of  May,  1879,  and  all  acts  or  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act,  are  hereby  repealed.     [20  Stat.  L.  363.] 


[Sec.  1.]  [Publicaiions  of  va/rious  societies,  hoards,  and  unions  as  second- 
class  matter.]  *  *  *  That  from  and  after  the  passage  of  this  Act  all 
periodical  publications  issued  from  a  known  place  of  publication  at  stated  inter- 
vals and  as  frequently  as  four  times  a  year  by  or  under  the  auspices  of  a  benevo- 
lent or  fraternal  society  or  order  organized  under  the  lodge  system  and  having  a 
bona  fide  membership  of  not  less  than  one  thousand  persons  or  by  a  regularly 
incorporated  institution  of  learning  or  by  or  under  the  auspices  of  a  trades 
imion  and  all  publications  of  strictly  professional,  literary,  historical,  or  scien- 
tific societies  including  the  bulletins  issued  by  State  boards  of  health  shall  be 
admitted  to  the  mails  as  second  class  matter  and  the  posta^  thereon  shall  be  the 
same  as  on  other  second  class  matter  and  no  more:  Provided,  further.  That 
such  matter  shall  be  originated  and  published  to  further  the  objects  and  purposes 
of  such  society,  order,  trades  union,  or  institution  of  learning  and  shall  be 
formed  of  printed  paper  sheets  without  board,  cloth,  leather  or  other  substantial 
binding  such  as  distincrriish  printed  books  for  preservation  from  periodical  pub- 
lications.    *     *     *    \28  8tat.  L.  105.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  July  16,  1894,  ch.  137. 
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An  Act  Regulating  the  postage  on  letters  written  by  the  blind. 
\_Act  of  March  2,  1899,  ch.  362,  30  Stat.  L.  984,] 

[Postage  on  letters  written  by  the  blind,]  That  all  letters  written  in  point 
print  or  raised  characters  used  by  the  blind  when  unsealed  shall  be  transmitted 
through  the  mails  as  third-class  matter.  All  acts  or  parts  of  acts  conflicting 
with  this  Act  are  hereby  repealed.      [SO  tStat,  L,  dSJf,'] 

An  Act  To  extend  to  certain  publications  the  privileges  of  second-class  mail  matter  as  to 

admission  to  the  mails. 

[Act  of  June  6,  1900,  ch.  801,  31  Stat,  L,  660,]- 

[State  agricultural  publications  as  second-class  matter,]  That  all  periodical 
publications  issued  from  a  known  place  of  publication  at  stated  intervals  as 
frequently  as  four  times  a  year  by  State  departments  of  agriculture  shall  be 
admitted  to  the  mails  as  second-class  mail  matter:  Provided,  That  such  matter 
shall  be  published  only  for  the  purpose  of  furthering  the  objects  of  such  depart- 
ments: And  provided  further.  That  such  publications  shall  not  contain  any 
advertising  matter  of  any  kind.     [31  Stat.  L.  660.] 


[Sec.  1.]    [Second-class  mail   pruvUeges  am/nulled   only   after  heaaing.] 

*  *  *  When  any  publication  has  been  accorded  second-class  mail  privileges, 
the  same  shall  not  be  suspended  or  annulled  until  a  hearing  shall  have  been 
granted  to  the  parties  interested.      [81  Stat.  L.  1107.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1901,  ch.  851. 

An  Act  To  regulate  mail  matter  of  the  fourth  class. 
[Act  of  June  8,  1896,  ch.  370,  29  Stat,  L.  262.] 

[Fourth-class  maMer  defined —  limit  of  weight,]  That  mailable  matter  of 
the  fourth  class  shall  embrace  all  matter  not  embraced  in  the  first,  second,  or 
third  class  which  is  not  in  its  form  or  nature  liable  to  destroy,  deface,  or  othe^ 
wise  damage  the  contents  of  the  mail  bag  or  harm  the  person  of  anyone  engaged 
in  the  postal  service,  and  is  not  above  the  weight  provided  by  law,  which  is 
hereby  declared  to  be  not  exceeding  four  pounds  for  each  package  thereof, 
except  in  case  of  single  books  weighing  in  excess  of  that  amount,  and  except  for 
books  and  documents  published  or  circulated  bv  order  of  Congress,  or  printed 
or  written  official  matter  emanating  from  any  of  the  Departments  of  the  Govern- 
ment or  from  the  Smithsonian  Institution,  or  which  is  not  declared  nonmailable 
under  the  provisions  of  section  thirty-eight  hundred  and  ninety-three  of 
the  Revised  Statutes  as  amended  by  the  Act  of  July  twelfth,  eighteen  hundred 
and  seventy-six,  or  matter  appertaining  to  lotteries,  gift  concerts,  or  fraudulent 
schemes  or  devices.      [29  Stat,  L,  262] 

"This   Act   is   a   re-enactment,   word   for  mails  all  official  as  well  as  private  padoges 

word,  of  the  Act  of  March  3,  1879,  ch.  180,  exceeding  four  pounds  in  weight,  other  than 

sec.   20,   with   the   addition    of    the    words  printed    or    written    matter.  Comptlarr' 

*  printed    or    written '    preceding   the    words  notCy  2  8upp,  R,  8.,  p,  507, 
^official   matter;'   thus  excluding  from  the 


[Sec.  1.]    [Marhing  items  in  newspapers,  eic]    *     *     *     And  any  article 
pr  iteitt  in  any  newspaper  or  other  publication  may  be  marked  for  observation, 
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except  by  written  or  printed  words,  without  increase  of  postage.     *     *     * 
[2S  Stat.  L.  S86.'] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  Z,  1885,  ch.  342. 

An  act  relating  to  permi88a[i]ble  marks,  printing  or  writing,  upon  second,  third,  and  fonrth- 
dass  matter,  and  to  amend  the  twenty-second  and  twenty-third  sections  of  an  act 
entitled  "  An  act  making  appropriations  for  the  service  of  the  Post-Office  Department  for 
the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty,  and  for  other  purposes." 

[Act  of  Jan.  20,  1888,  ch.  2,  26  Stat.  L.  i.] 

[Sec.  1.]  ^Permissible  marks  on  second,  third  and  fourth  class  matter  — 
regulations.^  That  mailable  matter  of  the  second-class  shall  contain  no  writing, 
print,  or  sign  thereon  or  therein  in  addition  to  the  original  print,  except  as 
herein  provided,  to  wit :  the  name  and  address  of  the  person  to  whom  the  matter 
shall  be  sent,  index  figures  of  subscription  book  either  printed  or  written,  the 
printed  title  of  the  publication  and  the  place  of  its  publication,  the  printed  or 
written  name  and  address  without  addition  of  advertisement  of  the  publisher 
or  sender,  or  both,  and  written  or  printed  words  or  figures,  or  both,  indicating 
the  date  on  which  the  subscription  to  such  matter  will  end,  the  correction  of  any 
typographical  error,  a  mark  except  by  written  or  printed  words,  to  designate  a 
work  or  passage  to  which  it  is  desired  to  call  attention ;  the  words  "  sample 
copy  "  when  the  matter  is  sent  as  such,  the  words  "  marked  copy  "  when  the 
matter  contains  a  marked  item  or  article,  and  publishers  or  news  agents  may 
inclose  in  their  publications,  bills,  receipts,  and  orders  for  subscriptions  thereto, 
but  the  same  shall  be  in  such  form  as  to  convey  no  other  information  than  the 
name,  place  of  publication,  subscription  price  of  the  publication  to  which  they 
refer  and  the  subscription  due  thereon.  Upon  matter  of  the  third  class  or  upon 
the  wrapper  or  envelope  inclosing  the  same  or  the  tag  or  lable  Isic]  attached 
thereto  the  sender  may  write  his. own  name,  occupation,  and  residence  or  busi- 
ness address,  preceded  by  the  word  "  from,"  and  may  make  marks  other  than 
by  written  or  printed  words  to  call  attention  to  any  word  or  passage  in  the  text, 
and  may  correct  any  typographical  errors.  There  may  be  placed  upon  the 
blank  leaves  or  cover  of  any  book  or  printed  matter  of  the  third-class  a  simple 
manuscript  dedication  or  inscription  not  of  the  nature  of  a  personal  correspond- 
ence. Upon  the  wrapper  or  envelope  of  third-class  matter  or  the  tag  or  lable 
\_8ic]  attached  thereto  may  be  printed  any  matter  mailable  as  third-class,  but 
there  must  be  left  on  the  address  side  a  space  sufficient  for  a  legible  address  and 
necessary  stamps.  With  a  package  of  fourth-class  matter  prepaid  at  the  proper 
rate  for  that  class,  the  sender  may  inclose  any  mailable  third-class  matter,  and 
may  write  upon  the  wrapper  or  cover  thereof,  or  tag  or  label  accompanying  the 
same,  his  name,  occupation,  residence  or  business  address,  preceded  by  the  word 
"  from,"  and  any  marks,  numbers,  names,  or  letters  for  purpose  of  description, 
or  may  print  thereon  the  same,  and  any  printed  matter  not  in  the  nature  of  a 
personal  correspondence,  but  there  must  be  left  on  the  address  side  or  face  of 
the  package  a  space  sufficient  for  a  legible  address  and  necessary  stamps.  In 
all  cases  directions  for  transmit,  deliverv',  forwarding,  or  return  shall  be  deemed 
part  of  the  address ;  and  the  Postmaster-General  shall  prescribe  suitable  regula- 
tions for  carrying  this  section  into  effect      [25  8 fat,  L,  L] 

Sees.  22,  23  of  the  Act  of  March  3,  1879,  please  deliver  to  some  local   teacher,"  were 

ch.  180,  are  set  forth,  supra,  p.  832.  held  to  be  a  direction  for  delivery  within  the 

••  Direction  for  delivery."  —  The  following  meaning  of  this  section,  and  therefore  per- 

words    printed    upon    the    wrapper   sent    by  missible.     Directions  on  Mail  Matter,  (1890) 

mail,  namely,  "Sample  copy;   if  not  called  19  Op.  Att^-.-Geu.  590. 
for  by  party  to  whom  addressed  postmaster 
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Sec.  2.  [^Letter  postage  cJuurgedble  in  case  of  other  writing  or  inclosures 
—  penalty.']  That  matter  of  the  second^  third,  or  fourth  class  containing  any 
writing  or  printing  in  addition  to  the  original  matter  other  than  as  authorized 
in  the  preceding  section  shall  not  be  admitted  to  the  mails,  nor  delivered,  except 
upon  payment  of  postage  for  matter  of  the  firstrclass,  deducting  therefrom  any 
amount  which  may  have  been  prepaid  by  stamps  affixed,  unless  by  direction  of 
the  Postmaster-General  such  postage  shall  be  remitted;  and  any  person  who 
shall  knowingly  conceal  or  inclose  any  matter  of  a  higher  class  in  that  of  a 
lower  class,  and  deposit  or  cause  the  same  to  be  deposited  for  conveyance  by  mail, 
at  a  less  rate  than  would  be  charged  for  both  such  higher  and  lower  class  matter, 
shall  for  every  such  offense  be  liable  to  a  penalty  of  ten  dollars.  [25  Stat. 
L.  2.] 

SgC.  3880.  [Metric  postal  batajices.]  The  Postmaster-Gteneral  shall  fur- 
nish to  the  post-offices  exchanging  mails  with  foreign  countries,  and  to  such 
other  offices  as  he  may  deem  expedient,  postal  balances  denominated  in  grams  of 
the  metric  system,  fifteen  grams  of  which  shall  be  the  equivalent  for  postal  pur- 
poses, of  one-half  ounce  avoirdupois,  and  so  on  in  progression.     [R.  8.] 

Act  of  July  27,  1866,  ch.  281,  14  Stat.  L.  pois,  does  not  apply  to  all   postal  matter. 

301 ;  Act  of  June  8,   1872,  ch.  335,  17  Stat.  Its  application  is  limited  to  mail  matter  be- 

L.  301.  tween  this  and  foreign  countries,  on  which 

Metric  equivalent  applicable  only  to  foreign  the  rates  of  postage  are  determined  by  weight 

maiL  —  The  provision  in  this  section  declar-  according  to  the  metric  system.    Use  of  Me- 

ing  fifteen  grammes  of  the  metric  system  to  trie  System  in  Postal  Service,  (1877)   15  Op. 

be  the  equivalent  of  a  half  ounce  avoirdu-  Atty.-Gen.  224. 

S©C.  3881.  [Wrapping  and  securing  matter.]     [Superseded.] 

This  section  was  as  follows:  masters;  and  if  not  so  wrapped  and  secured, 

"  Sec.  3881.  The  Postmaster-General  may  it  shall  be  subject   to  letter-postage."     Act 

prescribe  by  regulation  the  manner  of  wrap-  of  June  8,  1872,  ch.  335,  17  Stat.  L.  301. 

ping  and  securing  for  the  mails  all  matter  It   was    superseded   by   Act   of    Mazeh  3, 

not  charged  with  letter-postage,  so  that  it  1879,  t;h.  180,  sec.  24,  8upra,  p.  833. 

may    be    conveniently    examined    by    post- 

Sec.  3882.  [Removing  ivrappers.]  Postmasters  at  the  office  of  delivery 
may  remove  the  wrappers  and  envelopes  from  mail-matter  not  charged  with 
letter-postage,  when  it  can  he  done  without  destroying  them,  for  the  purpose  of 
ascertaining  whether  there  is  upon  or  connected  with  any  such  matter  anything 
which  would  authorize  or  require  the  charge  of  a  higher  rate  of  postage  thereon. 
[R.  S.] 

Act  of  June  8, 1872,  ch.  335, 17  Stat.  L.  301. 

SgC.  3883.  [Newspapers  to  be  dried  and  in  iorappers.]  No  newspapers 
shall  be  received  to  be  conveyed  by  mail  unless  they  are  sufficiently  dried  and 
inclosed  in  proper  wrappers.     [R.  S^] 

Act  of  June  8,  1872,  ch.  335, 17  Stat.  L.  301. 

S©C.  3884.  [Papers  and  periodicals  to  one  address.]     [Superseded.] 

This  section  was  as  follows:  advance,    is   handed    to   the   postmaster,  he 

"  Sec.  3884.  Where  packages  of  newspapers  shall  deliver  such  papers  or  periodicals  to 

or  other  periodicals  are  received  at  a  poet-  their   respective   owners."     Act   of   June  8, 

office,  directed  to  one  address,  and  a  list  of  1872,  ch.  335,  17  Stat.  L.  301. 

the  names  of  the  subscribers  to  whom  they  It  was  superseded  by  the  provisions  of  Act  of 

belong,  with  the  postage  for  a  quarter  in  June  23,  1874,  ch.  456,  sec&  6,  6,  infra,  p.  855. 

Sec.  3885.  [Notice  of  refusal  to  receive  newspapers.]  Postmasters  shall 
notify  the  publisher  of  any  newspaper,  or  other  periodical,  when  any  subscriber 
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shall  refuse  to  take  tbe  same  from  the  office,  or  neglect  to  call  for  it  for  the 
period  of  one  month.     [jB.  S."] 

Act  of  June  8,  1872,  ch.  335, 17  SUt.  L.  301. 


Sees.  3886^  3887.   [Superseded.] 

These  sections  were  as  follows: 
"  Sec.  3886.  [Inclosures  in  regular  printed 
matter.^  Publishers  of  newspapers  and  peri- 
odicals may  print  or  write,  upon  their  publi- 
cations sent  to  regular  subscribers,  the  ad- 
dress of  the  subscriber,  and  the  date  when 
the  subscription  expires,  and  may  inclose 
therein  bills  and  receipts  for  subscriptions 
thereto,  without  subjecting  such  publications 
to  extra  postage."  Act  of  June  8,  1872,  ch. 
335,  17  Stat.  L.  301. 

"  Sec.  3887.  [Inclosing  letters  in  printed 
matter;  penalty.']  Any  person  who  shall  in-, 
close  or  conceal  any  letter,  memorandum,  or 
other  thing  in  any  mail-matter  not  charged 
with  letter-postage,  or  make  any  writing  or 


memorandum  thereon,  and  deposit  or  cause 
the  same  to  be  deposited  for  conveyance  by 
mail  at  a  less  rate  than  letter  postage,  shall, 
for  every  such  offense,  be  liable  to  a  penalty 
of  five  dollars;  and  such  mail-matter  or  in- 
closure  shall  not  be  delivered  until  the  post- 
age is  paid  thereon  at  letter-rates.  But  no 
extra  postage  shall  be  charged  for  a  card 
printed  or  impressed  upon  an  envelope  or 
wrapper."  Act  of  June  8,  1872,  ch.  335,  17 
Stat.  L.  301. 

These  sections  were  superseded  by  the  pro- 
visions of  the  Act  of  March  3,  1879,  ch.  180, 
sees.  22,  23,  and  Act  of  Jan.  20,  1888,  ch.  2, 
supra,  pp.  832,  835. 


Sec.  3888.  [^Carrying  newspapers  out  of  inaU,]  Contractors  or  mail- 
carriers  may  convey,  out  of  the  mail,  newspapers  for  sale  or  distribution  to 
subscribers.     [-B.  5.] 

Act  of  June  8,  1872,  ch.  335, 17  Stat.  L.  301. 

Sec.  388d.  [Delivery  of  newspapers  by  route  agents.']  The  Postmaster- 
General  may  provide  by  order  the  terms  upon  which  route^agents  may  receive 
from  publishers  or  any  news  agents  in  charge  thereof,  and  deliver  lie  same  as 
directed,  if  presented  and  called  for  at  the  mail-car  or  steamer,  packages  of  news- 
papers and  other  periodicals  not  received  from  or  intended  for  delivery  at  any 
post-oflSce.     [-B.  8.] 

Act  of  June  8,  1872,  ch.  335, 17  Stat.  L.  301. 

Sec.  3890.  [Detaining  letters  —  penalty.]  Any  postmaster  who  shall  unlaw- 
fully detain  in  his  office  any  letter  or  other  mail-matter,  the  posting  of  which  is 
not  prohibited  by  law,  with  intent  to  prevent  the  arrival  and  delivery  of  the 
same  to  the  person  to  whom  it  is  addressed,  shall  be  punishable  by  a  fine  of  not 
more  than  five  hundred  dollars,  and  by  imprisonment  for  not  more  than  six 
months,  and  he  shall  be  forever  thereafter  incapable  of  holding  the  office  of 
postmaster.     [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
301. 

Detaining  newspapers,  see  infra,  div.  XV. 

Sufficisnt  allegations  of  scientsr.  —  An  in- 
dictment againdt  a  postmaster  under  this 
section,  alleging  in  the  words  of  the  statute 
that  the  letter  in  question  was  unlawfully 
detained  with  intent  to  prevent  its  arrival, 
etc.,  is  sufficient  and  need  not  aver  that  the 
letter  was  knowingly  and  wilfully  detained. 
U.  S.  V.  Holmes,  (1889)  40  Fed.  Rep.  750. 

An  indictment  alleging  that  a  letter  was 


unlawfully  detained  for  two  days  "with 
intent  to  prevent  the  arrival  and  delivery  of 
the  same"  to  the  person  addressed  is  suffi- 
cient. If  detained  even  for  that  period  .with 
intent  to  altogether  prevent  delivery,  the 
offense  was  complete  although  at  the  expira- 
tion of  that  period  there  may  have  been  a 
change  of  purpose.  U.  S.  v.  Holmes,  (1889) 
40  Fed.  Eep.  750. 

Registered  letters  are  within  the  provisions 
of  this  section.  New  Orleans  Nat.  Bank  v. 
Merchant,   (1884)    18  Fed.  Rep.  847. 


SOC.  3891.  [Detaining,  opening,  or  destroying  letters — penalty.]  Any  per- 
son employed  in  any  department  of  the  postal  service,  who  shall  unlawfully 
detain,  delay,  or  open  any  letter,  packet,  bag,  or  mnil  of  letters  intrusted  to  him, 
or  which  has  come  into  his  possession,  and  which  was  intended  to  be  conveyed 
by  mail,  or  carried  or  delivered  bv  anv  mail-carrier,  mail-messenger,  route- 
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agent,  letter-carrier,  or  other  person  employed  in  any  department  of  the  ix>stal 
service,  or  forwarded  through  or  delivered  from  any  post-office  or  branch  post- 
office  established  by  authority  of  the  Postmaster-General;  or  who  shall  secrete, 
embezzle,  or  destroy  any  such  letter,  packet,  bag,  or  mail  of  letters,  although  it 
does  not  contain  any  security  for  or  assurance  relating  to  money  or  other  thing 
of  value,  shall  be  punishable  by  a  fine  of  not  more  than  five  hundred  dollars,  or 
by  imprisonment  for  not  more  than  one  year,  or  by  both.        [/?.  S.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
302. 

Construction  with  related  section.  —  This 
section  and  section  5467,  infra,  are  to  be  con- 
strued together,  and  the  offense  of  secreting, 
embezzling,  or  destroying  mail  matter  not 
containing  articles  of  value  is  punishable 
under  the  former,  and  containing  such  articles 
under  the  latter.  U.  8.  t>.  Lacher,  (1890) 
134  U.  S.  624,  followed  in  U.  S.  V.  Delanv, 
(1893)  55  Fed.  Rep.  475.  See  U.  S.  v, 
Gruver,    (1888)    35  Fed.  Rep.  69. 

In  an  indictment  charging  substantially 
the  same  offense  as  is  described  in  this  sec- 
tion, an  averment  that  the  letters  embezzled 
contained  the  articles  mentioned  in  section 
5467,  infra,  may  be  regarded  as  surplusage, 
and  when  so  considered  the  indictment  is 
sufficient  under  this  section;  and  for  this 
reason  the  motion  to  quash  the  indictment 
will  be  overruled,  and  the  defendant  held  to 
answer  the  same  as  if  it  were  an  indictment 
thereunder.  U.  S.  t?.  Hartley,  (1890)  42  Fed. 
Rep.  835. 

A  package  or  packet  of  merchandise  sent 
through  the  mails  is  within  the  provisions 
of  this  section  punishing  the  detention  or 
opening  of  "any  letter,  packet,  bag,  or  mail 


of  letters."  The  word  "packet"  in  this 
section  means  any  packet  which  is  mailable 
under  the  Act  of  June  8,  1872,  sec.  130.  U.  S. 
V.  Blackman,  (1883)  17  Fed.  Rep.  837. 

Decoy  letters  and  packages.  —  This  section 
covers  every  package  which  has  come  into 
the  hands  of  a  postal  employee,  "  intended 
to  be  conveyed  by  mail;"  and,  if  he  deab 
unlawfully  with  it,  he  cannot  be  excused  be- 
cause it  cannot  be  delivered  to  the  person 
to  whom  it  is  addressed.  U.  S.  r.  Bethea, 
(1891)  44  Fed.  Rep.  802.  But  in  U.  S.  c. 
Denicke,  (1888)  35  Fed.  Rep.  407,  it  was 
held  that  a  letter  with  a  fictitious  address, 
which  therefore  cannot  be  delivered,  is  not 
*'  intended  to  be  conveyed  by  mail,"  within 
the  meaning  of  the  statute.  The  court  said: 
*  It  [this  statute]  was  made  to  protect  the 
genuine  mail  intended  to  be  conveyed  from 
one  person  to  another.  It  was  made  to  pro- 
tect the  mail  in  which  the  people  have  an 
interest;  not  fictitious  papers  or  packages 
fixed  up  like  the  'nixe'  *  *  *  in  this 
case.  A  letter  to  be  conveyed  by  mail  must 
have  a  sender  and  a  receiver;  a  place  from 
which  it  starts  and  a  destination  to  which  it 
can  be  conveyed." 


Sec.  3892..  [Intercepting  or  secreting  letters  —  penaUy,']  Any  person  who 
shall  take  any  letter,  postal  card,  or  packet,  although  it  does  not  contain  any 
article  of  value  or  evidence  thereof,  out  of  a  post-office  or  branch  post-office,  or 
from  a  letter  or  mail  carrier,  or  which  has  been  in  any  post-office  or  branch  post- 
office  or  in  the  custody  of  any  letter  or  mail  carrier,  before  it  has  been  delivered 
tx)  the  person  to  whom  it  was  directed,  with  a  design  to  obstruct  the  correspond- 
ence, or  to  pry  into  the  business  or  secrets  of  another,  or  shall  secrete,  embezzle, 
or  destroy  the  same,  shall,  for  every  such  offense,  be  punishable  by  a  fine  of  not 
more  than  five  hundred  dollars,  or  by  imprisonment  at  hard  labor  for  not  more 
than  one  year,  or  by  both.     [R.  S.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
302. 

Larceny  of  mail  matter,  see  infra,  div.  XV. 

Object  of  the  act.  —  Congress  only  intended 
to  secure  the  sanctity  of  the  mail  while  it 
was  in  the  custody  of  the  postal  department 
en  route  from  the  sender  to  the  person  to 
whom  it  was  directed.  Beyond  the  protec- 
tion of  the  mail  while  discharging  the  func- 
tions of  postal  service  with  respect  to  it,  the 
federal  government  has  no  rightful  power 
oir  legal  concern.  Its  right  to  impose  any 
penalties  is  an  incident  to  its  power  to  es- 
tablish post  offices  and  post  roads,  and  in 
the  discharge  of  this  function  to  protect  the 
correspondence  from  the  depredations  of  its 
own  employees,  as  well  as  the  unlawful  ag- 
gressions of  others.  It  would  be  reprehen- 
sible to  assume  that  Congress  made  a  pre- 
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text  of  this  power  to  establish  rules  of  good 
conduct  and   punish  violations   of  them  be- 
tween a  principal  and  agent  or  to  promul- 
gate  police   regulations    independent  of   the 
postal  service,  and  after  the  postal  functions 
had  been  performed.     Such   matters  are  of 
local  concern,  amenable  to  state  law.     U.  S. 
t7.   Safford,    (1895)    66   Fed.   Rep.   942.     See 
also    IT.    S.    t\    Parsons,    (1849)    2    Blatchf. 
(U.    S.)    104;    IT.    S.   V.   Driscoll,    (1869)    1 
Lowell  (U.  S.)  303;  U.  S.  v.  Sander,  (1855) 
6  McLean   (U.S.)  598;  U.  S.  v.  Lee,  (1898) 
90  Fed.  Rep.  2.56;   U.  S.  f?.  Thoma,    (1879) 
28  Fed.  Cas.  No.  16,471;  U.  S.  v.  Huilsman. 
(1899)   94  Fed.  Rep.  486. 

"  From  the  language  used  there  can  be  nu 
doubt  that  Congress  intended  to  protect  let- 
ters sent  by  mail  from  embezzlement,  and 
from  interference,  with  the  improper  Atmi^M 
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here  enumerated,  until  they  reached  their 
destination  hy  a  proper  delivery.  The  of- 
fense created  is  concerning  a  letter  which 
"has  been"  in  the  mail,  as  well  as  the  un- 
lawful taking  of  a  letter  "  out  of  a  poet  office," 
or  "  from  a  letter  or  mail  carrier,"  evidencing 
an  intention  on  the  part  of  Congress  to  pro- 
tect postal  correspondence  from  depredation 
as  well  after  it  has  lefft  tlie  actual  custody 
of  the  agents  and  officers  of  the  post-office 
department  as  during  the  transit,  or  while 
in  the  post  office  or  in  the  hands  of  the  letter 
carrier  for  delivery."  U.  S.  t?.  McCready, 
(1882)   11  Fed.  Kep.  225. 

Letter  on  desk  of  addressee.  —  A  letter 
left  by  a  mail  carrier  according  to  the  usual 
custom  of  deliver^'  upon  the  desk  in  the  office 
of  the  person  to  whom  it  was  directed,  is 
not  the  subject  of  larceny  within  this  sec- 
tion. U.  S.  V,  Safford,  (1895)  66  Fed.  Rep. 
942. 

A  letter  left  by  a  carrier  in  the  hall  of  a 
building  by  direction  of  the  addressee  is 
within  this  section.  U.  S.  v.  McCready, 
(1882)    11  Fed.  Rep.  225. 

After  the  delivery  of  a  letter  to  the  person 
in  whose  care  it  was  addressed  an  indict- 
ment under  this  section  will  not  lie  for  the 
opening  or  destroying  such  letter  or  the  tak- 
ing of  its  contents.  U.  S.  v,  Huilsman, 
(1809)  94  Fed.  Rep.  486.  See  also  U.  8.  v. 
Thoma,  (1879)  28  Fed.  Cas.  No.  16,471; 
U.  S.  t?.  Mulvaney,  (U.  S.  Cir.  Ct.  1859)  4 
Park.  Crim.  (N.  Y.)  164.  But  see  U.  S.  v. 
Hilbury,   (1887)   29  Fed.  Rep.  705. 

A  letter  directed  to  a  certain  person,  "  care 
Kimball  House,"  which  was  delivered  at  the 
office  of  the  Kimball  House,  was  "delivered 
to  the  person  to  whom  it  was  addressed" 
within  the  meaning  of  this  section,  and  the 
fact  that  it  was  subsequently  stolen  from 
the  office  did  not  bring  the  case  within  the 
statute.  U.  8.  v.  Lee,  (1898)  90  Fed.  Rep. 
256. 

Obstruction  of  correspondence.  —  Upon  an 
indictment  charging  defendant  with  taking 
a  letter  out  of  a  post  office  with  the  design 
to  obstruct  correspondence,  it  is  not  neces- 
sary to  show  that  the  letter  was  destroyed 
absolutely,  but  it  is  sufficient  if  the  evidence 
shows  obstruction  or  delay  in  the  corre- 
spondence. U.  8.  V.  Nutt,  (1877)  6  Am.  L. 
Rec.  302,  27  Fed.  Caa.  No.  16,904. 

Upon  an  indictment  under  this  section 
charging  the  defendant  with  taking  a  letter 
with  a  design  to  obstruct  correspondence,  it 
is  not  necessary'  to  show  that  the  letter  was 
unlawfully  or  clandestinely  taken  from  the 
office  by  the  defendant  to  make  the  taking 
with  the  design  specified  a  violation  of  the 
statute.  U.  8.  v.  Nutt,  (1877)  6  Am.  L. 
Rec.  302,  27  Fed.  Cas.  No.   15,904. 

That  the  postmaster  voluntarily  delivered 
the  letter  to  the  defendant  is  no  defense  to 


an  indictment  under  this  section.  U.  S.  v, 
Nutt,  (1877)  6  Am.  L.  Rec.  302,  27  Fed. 
Cas.  No.  15,904. 

Value  to  addressee  no  defense.  —  That  the 
defendant  in  good  faith  believed  at  the  time 
he  took  a  letter  out  of  the  post  office  that 
it  was  of  no  value  to  the  addressee  is  no 
defense  to  an  indictment  under  this  section. 
U.  S.  V,  Nutt,  (1877)  6  Am.  L.  Rec.  302,  27 
Fed.  Cas.  No.  15,904. 

Damages  will  lie  for  a  breach  of  the  duty 
not  to  obstruct  a  person's  mail  enjoined  by 
this  section  for  injuries  proximately  result- 
ing therefrom.  Cohen  t;.  Cohen,  (1901)  26 
Tex.  Civ.  App.  315. 

Design  to  pry  into  business  or  secrets. — 
Upon  an  indictment  under  this  section  charg- 
ing defendant  with  taking  a  letter  from  the 
post  office  with  a  design  to  pry  into  the  busi- 
ness and  secrets  of  another,  the  court  charged 
that  it  is  no  defense  that  the  letter  related 
in  part  to  the  business  of  the  defendant  or 
business  in  which  he  was  interested,  but 
that  if  the  defendant  knew  the  contents  of 
the  letter  at  the  time  he  took  it  out  of  the 
office  it  would  be  a  sufficient  defense.  U.  8. 
1?.  Nutt,  (1877)  6  Am.  L.  Rec.  302,  27  Fed. 
Cas.  No.    15,904. 

Allegation  as  to  value  unnecessary.  —  An 
indictment  under  this  section  need  not  aver 
tliat  the-  letter  alleged  to  have  been  taken 
from  the  post  office  did  not  contain  anything 
of  value,  as  the  words  of  the  statute,  ''al- 
though it  does  not  contain  any  article  of 
value,  or  evidence  thereof,"  do  not  consti- 
tute an  exception.  The  offense  intended  to 
be  defined,  the  other  circumstances  existing, 
is  complete  whether  the  letter  contains  any- 
thing of  value  or  not.  That  is  indifferent. 
The  words  were  added  simply  to  prevent  a 
construction  so  strict  as  to  include  only  let- 
ters and  packages  containing  articles  of 
value.  U.  S.  v,  Davis,  (1888)  33  Fed.  Rep. 
865. 

Venue.  —  "  The  indictment  charges  that,  at 
Fife  Lake,  in  Grand  Traverse  county,  within 
this  division  of  the  district,  the  defendant 
took  from  the  United  8tates  poet  office  a 
letter  mailed  at  said  post  office  at  Fife  Lake, 
directed  to  a  person  named,  at  Kalamazoo, 
which  is  also  within  the  district.  I  think 
that  this  charges  with  reasonable  certainty 
that  the  letter  was  taken  from  the  United 
States  poet  office  at  Fife  Lake."  U.  S.  v, 
Davis,   (1888)   33  Fed.  Rep.  865. 

Question  of  law.  —  The  question  whether 
the  facts  developed  before  a  commissioner 
constituted  an  offense  under  this  section  is 
a  question  of  law,  the  decision  of  which  is 
in  the  first  instance  committed  by  section 
1014,  R.  8.,  to  the  jurisdiction  of  the  United 
States  commissioner  before  whom  the  pre- 
'  liminary  examination  is  had.  Ex  p.  Rickelt, 
(1894)    61  Fed.  Rep.  203. 


S©C.  3893.  [Obscene  books,  prints,  etc,  and  articles  designed  or  intended 
for  indecent  or  immoral  uses,  etc,  not  mailable  —  penalty. "]  Every  obscene, 
lewd,  or  lascivious  book,  pamphlet,  picture,  paper,  letter,  writing,  print,  or  other 
publication  of  an  indecent  character,  and  every  article  or  thing  designed  or 
intended  for  the  prevention  of  conception  or  procuring  of  abortion,  and  every 
article  or  thing  intended  or  adapted  for  any  indecent  or  immoral  nse^,  and  every 
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written  or  printed  card,  letter,  circular,  book,  pamphlet,  advertisement  or  notice 
of  any  kind  giving  information,  directly  or  indirectly,  where  or  how,  or  of 
whom,  or  by  what  means  any  of  the  hereinbefore  mentioned  matters,  articles,  or 
things  may  be  obtained  or  made,  whether  sealed  as  first-class  matter  or  not,  are 
hereby  declared  to  be  non-mailable  matter,  and  shall  not  be  conveyed  in  the  mails 
nor  delivered  from  any  post-office  nor  by  any  letter-carrier ;  and  any  person  who 
?hall  knowingly  deposit,  or  cause  to  be  deposited,  for  mailing  or  delivery,  any- 
thing declared  by  this  section  to  be  non-mailable  matter,  and  any  person  who 
shall  knowingly  take  the  same,  or  cause  the  same  to  be  taken,  from  the  mails 
for  the  purpose  of  circulating  or  disposing  of,  or  of  aiding  in  the  circulation  or 
disposition  of  the  same,  shall,  for  each  and  every  offense,  be  fined  upon  con- 
viction thereof  not  more  than  five  thousand  dollars,  or  imprisoned  at  hard  labor 
not  more  than  five  years,  or  both,  at  the  discretion  of  the  court  And  all 
offenses  committed  under  the  section  of  which  this  is  amendatory,  prior  to  the 
approval  of  this  act,  may  be  prosecuted  and  punished  under  the  same  in  the 
same  manner  and  with  the  same  effect  as  if  this  act  had  not  been  passed :  Pro- 
vided, That  nothing  in  this  act  shall  authorize  any  person  to  open  any  letter  or 
sealed  matter  of  the  first-class  not  addressed  to  himself.      [i2.  S,"] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
302;  Act  of  March  3,  1873,  ch.  158,  17  St&t. 
L.  599. 

This  section  was  "  so  amended  as  to  read 
as "  above  by  the  Act  of  Sept.  26,  1888,  ch. 
1039,  sec.  2,  25  Stat.  L.  496.  It  was  origin- 
ally as  follows: 

"  Sec.  3893.  No  obscene,  lewd,  or  lascivious 
book,  pamphlet,  picture,  paper,  print,  or 
other  publication  of  an  indecent  character, 
or  any  article  or  thing  designed  or  intended 
for  the  prevention  of  conception  or  procuring 
of  abortion,  nor  any  article  or  thing  intendea 
or  adapted  for  any  indecent  or  immoral  use  or 
nature,  nor  any  written  or  printed  card, 
circular,  book,  pamphlet,  advertisement,  or 
notice  of  any  kind,  giving  information,  di- 
rectly or  indirectly,  where,  or  how,  or  of 
whom,  or  by  what  means  either  of  the  things 
before  mentioned  may  be  obtained  or  made, 
nor  any  letter  upon  the  envelope  of  which, 
or  postal  card  upon  which  indecent  or  scur- 
rilous epithets  may  be  written  or  printed, 
shall  be  carried  in  the  mail;  and  any  per- 
son who  shall  knowingly  deposit  or  cause  to 
be  deposited,  for  mailing  or  delivery,  any  of 
the  hereinbefore-mentioned  articles  or  things, 
or  any  notice  or  paper  containing  any  ad- 
vertisement relating  to  the  aforesaid  articles 
or  things,  and  any  person  who,  in  pursuance 
of  any  plan  or  scheme  for  disposing  of  any 
of  the  hereinbefore  mentioned  articles  or 
things,  shall  take,  or  cause  to  be  taken,  from 
the  mail  any  such  letter  or  package,  shall 
be  deemed  ^ilty  of  a  misdemeanor,  and 
shall,  for  evorv  offense,  be  fined  not  less  than 
one  hundred  dollars,  nor  more  than  five 
thousand  dollars,  or  imprisoned  at  hard 
labor  not  less  than  one  year  nor  more  than 
ten  years,  or  both." 

It  was  first  amended  by  the  Act  of  July 
12,  1876,  ch.  186,  19  Stat,  L.  90,  to  read  as 
follows : 

"Every  obscene,  lewd,  or  bscivioiis  book, 
pamphlet,  picture,  paper,  writinsr,  print,  or 
other  publication  of  an  indecent  character, 
and  every  article  or  thing  designed  or  in- 
tended for  the  prevention  of  conception   or 


procuring  of  abortion,  and  every  article  or 
thing  intended  or  adapted  for  any  indecent 
or  immoral  use,  and  every  written  or  printed 
card,  circular,  book,  pamphlet,  advertisement, 
or  notice  of  any  kind  giving  information, 
directly  or  indirectly,  where,  or  how,  or  of 
whom,  or  by  what  means,  any  of  the  herein- 
before mentioned  matters,  articles  or  things 
may  be  obtained  or  made,  and  every  letter 
upon  the  envelope  of  which,  or  postal  card 
upon  which,  indecent,  lewd,  obscene,  or  las- 
civious delineations,  epithets,  terms,  or  lan- 
guage may  be  written  or  printed,  are  hereby 
declared  to  be  non-mailable  matter,  and  shall 
not  be  conveyed  in  the  mails,  nor  delivered 
from  any  post-office  nor  by  any  letter-carrier; 
and  any  person  who  shall  knowingly  deposit, 
or  cause  to  be  deposited,  for  mailing  or  de- 
livery, anything  declared  by  this  section  to 
be  non-mailable  matter,  and  any  person  who 
shall  knowingly  take  the  same,  or  cause  the 
same  to  be  taken,  from  the  mails,  for  the 
purpose  of  circulating  or  disposing  of,  or 
of  aiding  in  the  circulation  or  disposition 
of  the  same,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  for  each  and  everv 
offence  be  fined  not  less  than  one  hundred 
dollars  nor  more  than  five  thousand  dollars, 
or  imprisoned  at  hard  labor  not  less  than 
one  year  nor  more  than  ten  years,  or  both, 
at  the  discretion  of  the  cdurt.  And  all  of- 
fences committed  under  said  original  sec- 
tion thirtv-eight  hundred  and  ninety-three 
of  the  Revised  Statutes  prior  to  the  approval 
of  this  flct  may  be  prosecuted  and  punished 
under  the  SRid  original  section  in  the  same 
mnnner  and  with  the  same  effect  as  if  this 
act  had  not  been  passed." 

It  was  again  amended  as  stated  above. 

Further  provisions  concerning  obscene, 
l3wd  and  ind'^cnt  matter  are  contained  in 
sec.  3  of  the  Act  of  June  18,  1888,  ch.  394, 
which  is  given  infra ^  p.  849. 

Possessinji;  obscene  matter,  etc^  see  Ob- 
SCEXTTY.   ante,   p.   381. 

Constitutionality  of  statute.  —  This  sec- 
tion as  amended  by  the  Act  of  July  12.  1876, 
ch.  186,  19  Stat.  L.  90,  does  not  contravene 
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the  First  Amendment  to  the  Constitution  of 
the  United  States,  providing  that  the  free- 
dom of  the  press  shall  not  be  abridged.  Har- 
man  v.  U.  S.,  (1892)  50  Fed.  Rep.  921, 
affirming  (1891)  45  Fed.  Rep.  414;  U.  S.  v, 
Bennett,  (1879)  16  Blatchf.  (U.  S.)  338, 
24  Fed.  Cas.  No.  14,571.  See  also  Public 
Clearing  House  r.  Coyne,  (1893)  194  U.  S. 
508. 

For  a  history  of  the  various  Acts  forming 
this  secUon  see  U.  S.  V.  Wilson,  (1893)  58 
Fed.  Rep.  768;  In  re  Wahll,  (1890)  42  Fed. 
Rep.  822. 

The  object  of  the  Act  is  to  prevent  the 
use  of  the  mails  to  circulate  or  deliver  mat- 
ter to  corrupt  the  morals  of  the  people. 
Swearingen  v.  U.  S.,  (1896)  161  U.  S.  446. 
See  also  In  re  Barber,  (1896)  75  Fed.  Rep. 
980;  Timmons  v.  U.  S.,  (C.  C.  A.  1898)  85 
Fed.  Rep.  204;  U.  S.  v.  Moore,  (1900)  104 
Fed.  Rep.  78;  U.  S.  v.  Wroblenski,  (1902) 
118  Fed.  Rep.  495. 

"The  primary  object  of  this  federal  en- 
actment (section  3893,  R.  S.)  is  to  protect 
the  mails  from  corrupt  communications. 
The  incidental  purpose  of  the  law  is  to  pro- 
tect the  public  morals."  De  Gignac  v.  U.  S., 
(C.  C.  A.  1902)    113  Fed.  Rep.   197. 

"It  is  obvious  from  the  whole  context  of 
the  Act  of  Congress  in  question,  as  well  as 
the  popular  history  attending  its  enactment, 
that  it  was  leveled  at  the  circulation  and 
disposition  of  the  forbidden  matter  as  such 
in  its  relation  to  society.  It  is  to  prevent 
the  supposed  hurtful  effect  of  the  receiving 
and  reading  of  such  indecent  literature  pub- 
lished as  such  by  declaring  it  non-mailable, 
and  the  statute  should  be  so  construed  by 
the  courts  as  to  effectuate  the  legislative  in- 
tent." U.  S.  V.  Harmon,  (1891)  46  Fed. 
Rep.  414. 

"  In  excluding  various  articles  from  the 
mail  the  object  of  the  Congress  has  not  been 
to  interfere  with  the  righto  of  the  people, 
but  to  refuse  facilities  for  the  distribution 
of  matter  deemed  injurious  to  the  public 
morals.  All  that  Congress  meant  by  this 
Act  was  that  the  mail  should  not  be  used  to 
transport  corrupting  publications  or  writ- 
ings, and  that  any  one  who  attempted  to  use 
it  for  that  purpose  should  be  punished." 
U.  S.  V.  Males,  (1892)  61  Fed.  Rep.  41. 

**  The  words  *  obscene/  '  lewd/  and  '  lascivi- 
ous,' as  used  in  the  statute,  signify  that  form 
of  immorality  which  has  relation  to  sexual 
impurity,  and  have  the  same  meaning  as  is 
given  them  at  common  law  in  prosecutions 
for  obscene  libel.  As  the  statute  is  highly 
penal,  it  should  not  be  held  to  embrace  lan- 
guage unless  it  is  fairly  within  its  letter  and 
spirit."  Swearingen  v.  U.  S.,  (1896)  161 
U.  S.  446;  U.  S.  v.  Wvatt,  (1903)  122  Fed. 
Rep.  316;  U.  S.  v,  Wroblenski,  (1902)  118 
Fed.  Rep.  495;  U.  S.  V.  Moore,  (1900)  104 
Fed.  Rep.  78;  U.  S.  v.  Clifford,  (1900)  104 
Fed.  Rep.  296;  U.  S.  v.  Martin,  (1892) 
60  Fed.  Rep.  918;  U.  S.  v.  Harmon,  (1891) 
45  Fed.  Rep.  414;  U.  S.  v.  Clarke,  (1889)  38 
Fed.  Rep.  500;  U.  S.  v.  Bennett,  (1879)  16 
Blatchf.    (U.  S.)    362. 

Wordfi  not  used  interchangeably.  — "  The 
words  *  obscene,*  '  lewd,*  and  *  lascivious,'  as 
employed  in  the  statute,  are  not  used  inter- 


changeably. 'Obscene*  has  a  broader  sig- 
nification than  '  lascivious,'  comprehending 
whatever  is  impure,  unclean,  indecent,  foul, 
filthy,  or  disgusting."  U.  S.  v.  Smith,  ( 1891 ) 
45  Fed.  Rep.  477. 

The  word  "  or "  is  construed  to  mean 
"  and "  in  the  phrase  "  every  obscene,  lewd, 
or  lascivious  book,"  etc.  Swearingen  v.  U. 
S.,  (1896)  161  U.  S.  446;  U.  S.  v.  Moore, 
(1900)   104  Fed.  Rep.  78. 

"  Obscenity  is  that  form  of  indecency  which 
is  calculated  to  promote  the  general  cor- 
ruption of  morals.  *  Lewdness  *  and  *  lascivi- 
ousness*  are  that  form  of  immorality  which 
has  relation  to  sexual  impurity.  The  words 
*  obscene,*  '  lewd/  and  *  lascivious/  as  used 
in  the  statute,  have  the  same  meaning  as  is 
given  them  at  common  law  in  prosecutions 
for  obscene  libel."  U.  S.  v.  Males,  (1892)  61 
Fed.  Rep.  41. 

Lewd  means  having  a  tendency  to  excite 
lustful  thoughts.  U.  S.  V.  Slenker,  (1887) 
32  Fed.  Rep.  691. 

"The  test  is  whether  the  tendency  of  the 
matter  is  to  deprave  and  corrupt  the  morals 
of  those  whose  minds  are  open  to  such  in- 
fluences, and  into  whose  hands  such  matter 
may  fall.**  U.  S.  v.  Males,  (1892)  61  Fed. 
Rep.  41.  See  also  U.  S.  v.  Bebout,  (1886) 
28  Fed.  Rep.  522;  U.  S.  v.  Slenker,  (1887) 
32  Fed.  Rep.  691;  U.  S.  v.  Britton,  (1883) 
17  Fed.  Rep.  731;  U.  S.  v.  Williams,  (1880) 
3  Fed.  Rep.  484;  U.  S.  v.  Bennett,  (1879) 
16  Blatchf.   (U.  S.)    338. 

"  /(  is  the  effect  of  the  language  employed, 
conveying  obscene,  lewd,  or  lascivious  sug- 
gestions, tainted  with  immorality  and  im- 
purity, which  is  struck  at  by  the  statute." 
U.  S.  V.  Moore,   (1904)    129  Fed.  Rep.  169. 

Papers  advocating  notions  upon  the  Chris' 
tian  religion  or  its  foundation  which  are  dif- 
ferent from  those  almost  universally  held  in 
this  country,  or  which  may  be  abhorrent  to 
those  who  oppose  them,  are  not  within  this 
statute.  "  Such  publication  may  be  offen- 
sive to  the  majority,  but  that  furnishes  no 
reason  for  holding  that  the  individual  vio- 
lates any  law  of  the  United  Stetes  in  mailing 
it.  The  statute  was  not  passed  in  any  sense 
to  protect  or  obstruct  any  form  of  religion, 
or  of  religious  thought,  as  such,  but  its  ob- 
ject is  to  prevent  the  use  of  the  mails  of  the 
United  States  for  the  purpose  of  promoting 
such  immoral  tendencies  as  come  within  its 
provisions."  U.  S.  v.  Moore,  (1900)  104  Fed. 
Rep.    78. 

''The  writing  need  not  use  words  which 
are  in  themselves  obscene  in  order  to  be 
obscene.  Courts  have  regard  to  the  idea  con- 
veyed by  the  words  used  in  the  writing,  and 
not  simply  to  the  words  themselves."  U.  S. 
i;.  Males,   (1892)   51  Fed.  Rep.  41. 

ThuSy  a  letter  to  a  married  woman  hy  a 
married  man  suggesting  a  clandestine  meet- 
ing at  an  assignation  house  is  within  the 
meaning  of  the  stetute  though  no  indecent 
expressions  are  used  therein.  U.  S.  v.  Moore, 
(1904)  129  Fed.  Rep.  159;  U.  S.  v.  Martin, 
(1892)    50  Fed.  Rep.  918. 

But  in  U.  S.  r.  Lamkin,  (1896)  73  Fed. 
Rep.  459,  it  was  held  that  a  letter  decent 
in  terms  but  intended  for  seduction  or  pro- 
curing an  immoral  assignation  is  not  within 
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the  statute.  The  court  said :  "  Inasmuch  as 
every  letter  is  written,  and  is  a  composition 
of  words,  it  necessarily  follows  that  for  a 
letter  to  be  obnoxious  to  this  statute  its 
language  must  be  obscene,  lewd,  or  lascivious, 
and  it  must  be  of  indecent  character.  The 
statute  does  not  declare  that  the  letter  must 
be  written  for  an  indecent  or  obscene  pur- 
pose, but  that  the  letter  itself,  in  its  lan- 
guage, shall  be  of  indecent  character.  •  •  ♦ 
When  a  law  denounces  a  letter  containing  ob- 
scene language,  and  does  not  denoimce  a  let- 
ter decent  in  terms,  but  written  for  an  inde- 
cent purpose,  an  indictment  founded  only 
upon  the  obscene  purpose  cannot  be  main- 
tained." 

A  pamphlet  on  the  treatment  of  certain 
aexital  diseases ,  intended  for  general  circu- 
lation, which  contains  obscene  matter,  is 
within  this  section  though  much  of  said  mat- 
ter is  taken  from  books  on  medicine  and 
surgery.  U.  S.  t?.  Chesman,  (1881)  19  Fed. 
Rep.  407. 

A  p^ihlication  touching  certain  loathsome 
diseases  of  the  generative  organs,  "  intended 
for  general  circulation,  liable  to  fall  into 
the  hands  of  the  immature,  might  well  be 
deemed  corrupting.  It  is  of  no  consequence 
that  the  language  employed  may  be  pure. 
The  law  has  relation  as  well  to  the  subject 
as  to  its  dress.  Both  the  subject  and  its 
treatment  must  be  free  from  obscenity.  The 
most  debasing  topic  may  be  presented  in  the 
choicest  language."  U.  S.  t?.  Smith,  (1891) 
45  Fed.   Rep.  476. 

Language  which  is  exceedingly  coarse  and 
vulgar  and  as  applied  to  an  individual  libelous, 
but  which  has  no  lewd,  lascivious,  and  ob- 
scene tendency  calculated  to  corrupt  and  de- 
bauch the  minds  and  morals  of  those  into 
whose  hands  it  might  fall,  is  not  within  the 
meaning  of  this  section.  Swearingen  r.  U.  S., 
(1890)  161  U.  S.  446.  See  also  U.  S.  i?. 
Reid,  73  Fed.  Rep.  289;  tJ.  S.  v.  Males, 
(1892)  51  Fed.  Rep.  41;  U.  S.  v.  Wight- 
man.  (1886)  29  Fed.  Rep.  636;  U.  S.  v. 
Wroblenski,    (1902)    118   Fed.   Rep.   495. 

Description  of  obscene  matter.  —  An  in- 
dictment under  this  section  which  fails  to 
set  forth  the  indecent  and  offensive  matter, 
alleging  that  it  is  improper  to  be  spread 
upon  the  records  of  the  court,  but  describing 
it  so  as  to  reasonably  inform  the  accused 
of  the  nature  of  the  charge  against  him,  is 
sufficient.  Rosen  t'.  U.  S.,  (1896)  161  U.  S. 
29;  U.  S.  V.  Harris,  (1903)  122  Fed.  Rep. 
551;  Timmons  t'.  U.  S.,  (C.  C.  A.  1898)  85 
Fed.  Rep.  204;  Grimm  v.  U.  S.,  (1895)  156 
U.  S.  604;  U.  S.  v.  Bennett,  (1879)  16 
Blatchf.  (U.  S.)  338,  24  Fed.  Cas.  No. 
14,571;  U.  S.  V.  Foote,  (1876)  13  Blatchf. 
(U.  S.)   418,  25  Fed.  Cas.  No.  15,128. 

It  is  manifest  that  an  indictment  under 
this  section  "  for  depositing  an  obscene  publi- 
cation or  print  in  the  mail  ought  to  describe 
the  publication  or  print  so  deposited,  in  such 
manner,  at  least,  that  the  accused  may  be 
able  to  prepare  his  defense,  and  that  the 
judgment  may  be  pleaded  in  bar  of  another 
prosecution  for  the  same  offense.  An  allega- 
tion that  a  publication  complained  of  is  too 
indecent  to  be  spread  on  the  record,  merely 
obviates  the  necessity  of  setting  out  the  con- 


tents of  the  publication  in  full,  as  would 
otherwise  be  required.  It  does  not  excuse 
the  pleader  for  wholly  omitting  to  describe 
it,  or  for  describing  it  in  language  too  gen- 
eral to  advise  the  accused  what  particular 
publication  or  paper  is  intended."  U.  S.  r. 
C'arke,  (1889)  40  Fed.  Rep.  325;  U.  S.  r. 
Reid,  73  Fed.  Rep.  289;  U.  S.  v.  Harmon, 
(1888)    34  Fed.  Rep.  872. 

It  is  a  question  for  the  jury  whether  th« 
matter  in  controversy  is  lewd  or  obscene 
within    this    section.'     U.    S.    r.    Harmon, 

(1891)  45  Fed.  Rep.  414.  See  also  U.  S. 
r.  Bennett,  (1879)  16  Blatchf.  (U.  S.)  338, 
24  Fed.  Cas.  No.  14,571. 

"  It  was  claimed  at  the  argument,  and  con- 
ceded by  the  attorney  for  the  government, 
that  the  defendant  is  entitled  to  take  the 
opinion  of  the  court  by  demurrer  whether  the 
matter  set  forth  was  or  was  not  obscene. 
That  would  seem  to  be  the  rule  in  England, 
but  is  one  not  followed  in  this  country.  Or- 
dinarily it  is  a  question  for  the  determina- 
tion of  a  jury.  But  it  is  within  the  province 
of  the  court  to  construe  the  objectionable 
document  so  far  as  necessary  to  decide 
whether  a  verdict  establishing  its  obscenity 
would  be  set  aside  as  against  evidence  and 
reason."  U.  S.  17.  Smith,  (1891)  45  Fed. 
Rep.  476. 

"  At  this  point,  however,  arises  the  ques- 
tion whether  it  is  the  province  of  the  court 
or  jury  to  determine  with  respect  to  a  given 
publication  if  it  is  obscene  or  otherwise.  I 
am  of  the  opinion  that  the  ultimate  solution 
of  that  question  rests  with  the  jury  to  the 
same  extent  that  in  civil  prosecutions  for 
libel,  and  in  criminal  prosecutions  since  the 
Declaratory  Act  of  the  32  Geo.  III.,  ch.  CO. 
the  question  whether  an  article  is  libelous  is 
for  the  jurv,  under  proper  directions  given 
by  the  court."  U.  S.  v.  Clarke,  (1889)  38 
Fed.  Rep.  500. 

"Book."  —  A  pamphlet  consisting  of  a 
number  of  pages  secured  together  by  stitch- 
ing, with  a  cover  and  a  title-page,  is  a 
"book"  within  the  statute.  U.  S.  v.  Ben- 
nett, (1879)  16  Blatchf.  (U.  S.)  338,  24  Fed. 
Cas.  No.  144,571. 

Letter.  —  Private  sealed  letters  containing 
obscene  matter,  inclosed  in  envelopes  upon 
which  there  is  nothing  but  the  name  and 
address  of  the  person  to  whom  they  are 
sent,  are,  when  deposited  in  the  mail,  within 
the  meaning  of  this  section.  Andrews  v.  V. 
S.,  (1896)  162  U.  S.  420,  affirming  (1893) 
58  Fed.  Rep.  801;  U.  S.  v.  Wroblenski, 
(1902)  118  Fed.  Rep.  495;  Grimm  v.  U.  S., 
(1895)     156    U.    S.    604;    U.    S.    V.    Martin, 

(1892)  50  Fed.  Rep.  918. 
"  Under  this  section  of  the  statute,  the  in- 
quiry is,  what  is  the  character  of  the  book, 
pamphlet,  picture,  paper,  letter,  writing, 
print,  or  other  publication  proposed  to  be 
deposited  in  the  post  office  for  transmission? 
If  the  matter  offered  for  mailing  is  in  itself 
obscene,  lewd,  or  lascivious,  then  the  postal 
authorities  are  forbidden  to  receive  it.  It 
is  nonmailable,  and  its  character  in  this  re- 
spect cannot  be  changed  by  placing  it  in  a 
cover,  wrapper,  or  envelope,  or  by  sealing  it 
as  first-class  matter."  U.  S.  v.  Nathan,  (1894) 
61   Fed.  Rep.  936;  U.  S.  v.  Harris,   (1903) 
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"  The  statute  in  question  differe  from  the 
former  statute  ia  the  iiiHertiim  of  tlic  word 
'  letter '  Iwtween  the  wonls  '  paper '  and 
'  writing.'  An  exBDiinalioii  of  the  nlntuti', 
and  consideratioti  of  its  history  nnd  of  the 
fore)!oing  opinions  and  of  the  decisions  of 
the  Supreme  Court  of  tlie  United  States  upon 
the  questions  involved  herein,  tuid  especially 
of  U,  S.  V.  Chase,  (1890)  135  U.  S.  255, 
have  satis  fled  me  that  Congreas  intoided, 
and  that  the  rules  of  interi>rrtation  pre- 
scribed in  Bueh  cases  demand,  that  this  stat- 
ute be  so  construed  as  to  embrace  private 
sealed  letters.  No  other  reason  ia  suggested 
tor  the  inaertion  of  the  word  '  letter,'  which 
has  a  meaning  in  itself,  distinct  from  the 
word  '  writing;'  and  the  proviso  '  that  noth- 
ing in  this  Act  shall  authorize  any  person 
to  open  any  letter  or  sealed  matter  of  the 
flr^t  class,  not  addressed  to  himself.'  forcibly 
suggests  both  the  pTot«ct:on  of  the  privacy 
of  the  mails  and  the  prohibitirai  of  their  use 
for  the  transmission  of  obscene  matter."  U. 
S.  r.  Ling.  (1804)  61  Fed.  Rep.  1001. 
I  opinion.    '"  "  """  ' ' 


>  the  amendment  of 


to  exclude  obscsme  letters, 
whether  privat*  and  sealed  or  unsealed.  It 
in  terms  included  an  obscene  letter,  without 
any  limitation,  and  struck  out  of  section 
3893  the  former  clause  in  reference  to  let- 
ters upon  the  envelopes  of  which  obscene 
epithets,  etc.,  were  written  or  printed.  It 
provided  for  guarding  the  sanctity  and  se- 
curity of  private  correspondence  by  a  pro- 
vision that  no  sealed  letter  should  be  opened 
by  any  person  except  the  one  to  whom  ad- 
dressed, but  in  no  doubtful  language  declares 
an  obscene  letter  nonmailable."  In  re  Waihtl, 
(1800)   42  Fed.  Rep.  822. 

Bui  in  Home  cates  it  bos  been  held  tbat 
mailing  a  private  sealed  letter  containing 
obscene  matter  is  not  an  offense  within  this 
section,  as  the  word  "  letter."  as  well  ns  the 
other  enumerated  articles,  is  limited  by  the 

{ihrase  ''  or  other  publication,"  and  a  private 
etter  is  not  a  publication.    U.  S.  v.  Wilson, 

(1893)  58  Fed.  Rep.  788;  U.  8.  v.  Warner, 

(1894)  59  Fed.  Rep.  355:  U.  S.  c.  Jarvis, 
{ 1894 )  59  Fed.  Rep.  3j7 ;  U.  S.  P. 
Chrk.   (1800)   43  Fed.  Rep.  574. 

Writing.  —  Prior  lo  tkts  ametxded  tection 
which  inserted  the  word  "  letter,"  it  was 
held  that  the  word  "writing"  meant  a  pub- 
lished writing,  and  not  a  private  letter  on 
the  outside  of  which  there  was  nothing  but 
the  name  and  address  of  the  person  to  whom 
it  was  written.  U.  S.  v.  Chsse,  (1890)  13S 
U.  S.  255;  U.  8.  t'.  Huggett,  (1889)  40  Fed. 
Rep.  636;  U.  S.  v.  Mathias,  (1888)  36  Fed. 
Rep.  802;  U.  S.  t.  Comerford,  (1885)  25 
Fed.  Rep.  002;  U.  S.  if.  Loftis,  (1882)  12 
Fed.  Rep.  117  h  U.  S.  v.  Williams,  (1880)  3 
Fed.  Rep.  484. 

But  in  other  caaea  alt  icrilinge,  whetlier 
inclosed  under  a  sealed  envelope  or  not, 
signed  or  unsigned,  that  were  of  an  obscene, 
lewd,  or  lascivious  ch^irncter,  were  held  to  be 
nonmailable  matter  and  covered  by  the  stat- 
ute.    U.  S.  V.  Gayiord,   (1883)   50  Fed.  Rep. 


C.  S.  r.  Britton,  (1883)  17  Fed.  Rep.  731; 
U.  S.  r.  Gnylord.  (1883)   17  Fed.  Rep.  438. 

Print.  — "'  The  statute  uses  the  words 
'print  or  other  publications  of  an  indecent 
character.'  What  in  meant  by  -print'!  Is 
it  printed  letters,  or  a  picture!  The  word 
*  picture '  appears  just  before  it  in  the  stat- 
ute. Undoubtedly,  in  its  broadest  sense  it 
may  |>e  an  impression  of  either  figures,  char- 
acters, or  letters.  In  the  more  common  sense 
it  is  used  as  applicable  to  letters."  U.  S.  v. 
Harman,   (1889|   38  Fed.  Rep.  827. 

"  Or  other  publication  of  an  indEcent  dui- 
acter."  — "  Congress,  no  doubt  having  in 
mind  the  rule  of  strict  construction  appli- 
cable to  such  a  statute,  did  not  desire  the 
enactment  restricted  to  the  publications 
specifically  enumerated,  but  intended  by  the 
words.  '  or  other  publication  of  an  indecent 
character,'  to  enlarge  its  application  to  any 
publication  which  could  properly  be  char- 
acterized as  obscene,  lewd,  or  lascivious,  so 
as  to  keep  all  ofTensive  matters  of  that  kind 
out  of  the  mails  of  the  United  States.  In 
this  view  it  was  not  necessary  for  the  in- 
dictment, after  charging  that  the  letter  was 
obscene,  lewd,  and  lascivious,  to  add  the 
words,  -  of  an  indecent  character.'  The  use 
of  such  terms  would  add  nothing  to  the 
meaning  already  conveyed,  and  would  add 
no  different  meaning.  The  indictment 
charges  a  complete  olTense  under  the  stat- 
ute." Timmona  v.  U.  S.,  (C.  C.  A.  18B8) 
85   Fed.   Rep.   204. 

"  Does  the  term  '  publication  '  necessarily 
refer  to  the  paper  published  as  a  whole,  or 
may  it  properly  be  applied  to  an  article 
published  in  the  paper!  We  speak  of  the 
publication  of  legal  notices,  or  the  publica- 
tion of  an  article  in  a  newspaper.  Suppose 
the  obscene  article  was  cut  from  the  paper 
and  inclosed  in  an  envelope.  It  would  be  a 
print  or  publication,  and  would  be  nonmail- 
able. I  can  see  no  reason  why  it  is  any  the 
less  objectionable  when  mailed  as  an  inte- 
gral part  of  the  original  paper."  "  The  ques- 
tion of  obscenity  in  any  particular  aHicle 
must  depend  largely  on  the  place,  manner, 
and  object  of  its  publication.  It  would  not 
be  proper  to  discuss  certain  matters  in  a 
family  newspaper  which  might  he  discussed 
with  propriety  in  a  medical  journal.  Again, 
if  the  writer  was  in  good  faith  attacking 
some  great,  flagrant  wrong,  the  use  of  plain 
language,  although  ofTenstve  to  ears  polite, 
might  be  permitted."  U.  S.  r.  Harmau. 
(1889)    38   Fed.   Rep,   827. 

"This  section  [Act  of  March  3,  1873,  ch. 
258,  sec.  1]  does  not  puniith  the  preparation 
of  an  obscene  paper  or  writing,  but  the  pub- 
lishing it  after  it  is  prepared ;  nor  docs  it 
forbid  the  possession  of  the  same,  but  po*i- 
session  with  intent  to  publish;  thus  show- 
ing clearly  that  Congress  did  not  intend  thst 
the  preparation  of  n  psper  or  writing  should 
be  regarded  as  the  publication  of  it."  U.  S. 
t'.  Williams,   (1880)   3  Fed.  Rep.  484. 

Articles  designed  to  prevent  conception. — 
The  language  of  the  statute  is  not  that  the 
article  must  necessarily  procure  abortion  or 
prevent  conception,  but  that  it  is  designed 
i  Volume  V. 


MailMatUt. 


POSrAL  SERVICE. 


E.  8.  MO.  8S9S. 


or  intended  to  procure  the  one  or  to  prevent 
the  other;  and  hence  pills  sent  in  answer  to 
a  letter  asking  for  something  which  might 
have  that  effect,  with  the  statement  that 
they  were  just  what  the  writer  wanted,  are 
within  the  statute,  notwithstanding  the  fact 
that  they  would  not  of  themselves  prevent 
conception  or  procure  abortion.  Bates  r. 
U.  S.,  (1881)  10  Fed.  Rep.  92.  See  also 
U.  S.  V,  Bott,  (1873)  11  Blatchf.  (U.  S.) 
346,  24  Fed.  Cas.  No.  14,626. 

Information  where  prohibited  articles  may 
be  obtained.  —  A  letter,  innocent  on  its  face, 
which  conveys  or  was  intended  to  convey  in- 
formation in  respect  to  the  place  or  person 
where  or  of  whom  such  objectionable  mat- 
ters could  be  obtained,  is  within  the  statute. 
Grimm  v.  U.  S.,   (1895)    156  U.  S.  604. 

A  notice  giving  the  prohibited  information 
in  the  form  of  a  sealed  letter  is  within  the 
statute.  U.  S,  v.  Foote,  (1876)  13  Blatchf. 
(U.  S.)  418,  25  Fed.  Cas.  No.  15,128. 

A  written  slip  of  paper,  without  address 
or  signature,  giving  the  prohibited  informa- 
tion, is  a  "notice"  within  the  meaning  of 
the  statute,  although  not  volunteered,  but 
sent  in  reply  to  a  letter  asking  for  the  in- 
formation. U.  S.  V.  Foote,  (1876)  13  Blatchf. 
(U.   S.)    418,  25  Fed.   Cas.  No.    15,128. 

The  offense  is  evidently  complete  when  a 
letter  or  notice  giving  the  prohibited  in- 
formation is  deposited  in  the  mail,  duly  ad- 
dressed to  a  certain  person.  It  is  immaterial 
whether  the  information  contained  in  the  let- 
ter ever  reaches  the  person  addressed.  U.  S. 
V.  Grimm,   (1891)    45  Fed.  Rep.  558. 

Extrinsic  evidence  is  admissible  to  show 
that  the  letter  gives  information  which  the 
statute  prohibits  being  given  through  the 
mail,  and  that  it  waa  intended  to  convey 
such  information.  U.  S.  v.  Grimm,  (1892) 
50  Fed.  Rep.  528. 

Ths  xcriting  need  not  in  terms  describe 
obscene  matter.  —  "The  writing  may  be  in- 
nocent and  harmless  on  its  face.  Yet  if  it 
in  fact  give  information  where  obscene  mat- 
ter may  be  obtained,  and  the  explanatory 
averment  so  states,  it  cannot  save  the  plain- 
tiffs in  error  harmless  because  the  obscene 
matter  in  question  is  described  by  the  indefi- 
nite term  of  'views.*"  De  Gignac  v.  U.  S., 
(C.  C.  A.  1902)  113  Fed.  Rep.  197. 

In  an  indictment  under  this  section  for 
mailing  an  advertisement  containing  informa- 
tion as  to  prohibited  articles,  it  is  not  neees- 
sury  that  any  particular  article,  or  its  spe- 
cific properties,  should  be  indicated  in  the 
advertisement.  An  advertisement  giving  in- 
formation where  and  of  whom  articles  for 
procurinsr  abortion  and  preventing  conception 
may  be  obtained  or  made,  though  indirectly,  is 
as  much  within  the  meaning  of  this  section  as 
if  it  were  given  in  direct  terms.  U.  S.  r.  Kelly, 
(1876)  3  Sawy.  (U.  S.)  566,  26  Fed.  Cas.  No. 
15,514. 

Sufficiency  of  allegations  —  As  to  identity 
of  letter.  —  An  indictment  under  this  section 
for  depositing  in  the  post  office  a  letter  giving 
information  where,  how,  and  of  whom  might 
be  obtained  an  article  desisrned  and  intended 
for  procuring  abortion,  which  fails  to  set  out 
the  letter  or  give  any  reason  therefor,  and 
contains  no  allegation  which  identifies  the  let- 


ter in  question,  is  insufficient.  U.  S.  r.  Tubbs, 
(1899)  94  Fed.  Rep.  356.  See  also  Bates  v.  U. 
S.,  (1881)  10  Fed.  Rep.  92. 

As  to  character  of  letter.  —  Upon  an  in- 
dictment for  mailing  a  letter  giving  informa- 
tion where  offensive  literature  may  be  ob- 
tained, it  is  sufficient  to  allege  its  character 
and  leave  further  disclosures  to  the  introduc- 
tion of  evidence.  Grimm  v.  U.  S.,  (1895)  156 
U.  S.  604;  De  Grignac  v.  U.  S.,(C.  C.  A.  1902) 
113  Fed.  Rep.  197.  See  also  U.  S.  V.  Grimm, 
(1891)  45  Fed.  Rep.  658;  Bates  v.  U.  S.,  (1881) 
10  Fed.  Rep.  92. 

An  indictment  for  depositing  for  mailing  a 
notice  of  where  an  article  to  prevent  concep- 
tion could  be  obtained  should  set  out  such 
notice  unless  it  is  of  such  character  because 
of  obscenity  or  lengthiness  that  it  cannot  be 
spread  upon  the  records.  U.  S.  v.  Kaltmeyer, 
(1883)    16  Fed.  Rep.  760. 

As  to  possession.  —  In  an  indictment  under 
this  section  for  wrongfully  using  the  mails 
for  transmitting  information  to  others  of  the 
place  where  obscene  pictures  could  be  ob- 
tiiined,  an  allegation  of  possession  is  merely 
the  statement  of  a  fact  tending  to  interpret 
tbe  letter  which  the  defendant  wrote  and 
placed  in  the  post  office,  and  is  therefore  not 
improper.  Grimm  v.  U.  S.,  (1895)  166  U.  & 
604. 

"  The  offense  here  denounced  is  the  giving 
of  information  by  mail  where  obscene  matter 
may  be  obtained.  Any  communication  by 
n.ail  which  does  this  is  actionable.  The  gist 
of  the  offense  is  the  giving  of  the  information 
by  mail.  It  is  not  necessary  to  aver  owner- 
ship or  possession  of  the  obscene  matter." 
De  Gignac  v.  U.  S.,  (C.  C.  A.  1902)  113  Fed. 
Rep.  197.  See  also  U.  S.  v.  Bott,  (1873)  11 
Blatchf.  (U.  S.)  346,  24  Fed.  Cbs.  No. 
14,626, 

In  this  case  the  statute  makes  it  an  offense 
to  mail  a  notice  showing  where,  or  how,  or  by 
whom,  or  by  what  means  the  articles  may  be 
obtained  or  made;  but  the  indictment  alleges 
it  in  the  conjunctive,  "  where  they  may  be 
had  and  made."  The  proof  of  either  is  an 
offense,  and  proof  of  either  would  be  suffi- 
cient to  support  the  charge  made  in  the  in- 
dictment. This,  however,  is  a  question  of 
proof  which  does  not  affect  the  decision  on 
demurrer,  tj.  S.  t\  Kelly,  (1876)  3  Sawy.  (U. 
S.)  566,  26  Fed.  Cas.  No.  15,514. 

The  place  where  the  objectionable  matter 
may  be  obtained  must  be  averred  either  in 
the  writing  itself  or  by  way  of  explanation. 
De  Gignac  v.  U.  S.,  (C.  C.  A.  1902)  113  Fed. 
Rep.  197. 

That  the  information  loos  given  to  one 
icho  inquired  for  or  desired  the  same  need 
noi  be  averred.  De  Gignac  v.  U.  S,,  (C.  C.  A. 
Il»n2)  113  Fed.  Rep.  197. 

Nonmailable  matter.  —  An  indictment  un- 
der this  section  which  fails. to  aver  that  the 
popers  mailed  were  nonmailable  matter,  but 
merely  relies  upon  a  copy  as  evidence  thereof 
f  without  specifically  charging  that  it  was  in 
violation  of  the  statute,  is  insufficient.  U.  S. 
V.  Clifford,  (1900)  104  Fed.  Rep.  296. 

"Knowingly.**  —  In  an  indictment  under 
1  his  section  the  general  charge  that  defendant 
"  unlawfully,  willfully,  and  knowingly  depos- 
ited and  caused  to  be  deposited  in  the  post 
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lascivious  paper,  describing  it,  may  be  con- 
strued as  meaning  that  tne  defendant  wss 
and  must  have  been  aware  of  the  nature  of 
itx  contents  et  the  time  he  caused  it  to  be 
put  into  the  poBt  office  for  tranamisaion  and 
dtliveiT.  in  their  ordinary  acceptation,  the 
words  "  unlawfully,  wilfully,  and  knowingly," 
when  applied  to  an  act  or  thing  done,  import 
knowledge  of  the  aet  or  thing  eo  done;  and 
when  used  inanindictment  in  connection  with 
the  charge  of  having  deposited  in  the  mails 
an  obscene,  lewd,  and  lascivious  paper,  con- 
trary to  the  statute  in  such  case  made  and 
pitivided,  could  not  have  been  construed  as 
applying  to  the  mere  depositing  in  the  mail 
of  a  paper  the  contents  of  which  at  the  time 
were  wholly  imknovm  to  the  person  deposit- 
ing it.  Rosen  v.  V.  S.,  (ISBfl)  101  U.  S.  29. 
See  also  V.  B.  i),  Clark,  (1888)  37  Fed.  Rep. 
IM,  U.  S.  P.  Chase,  (1888)  27  Fed.  Rep.  808; 
U.  S.  P.  Bennett,  (1870)  10  Blatchf.  (U.  S.) 
33S.  24  Fed.  Cas.  No.  14,S71;  U.  S.  u.  Nathan. 
(1804)  ai  Fed.  Rep.  830.  But  sec  U.  S.  v. 
Slenker,  (1887)  32  Fed.  Eep.  891;  U.  S.  f. 
Reid.  73  Fed.  Rep.  2SS. 

An  indictment  under  this  section  for  mail- 
ing nonmailable  newspapers  which  fails  to  al- 
legH  that  the  defendant  knew  the  contents  of 
the  article  in  the  newspaper  when  it  was  by 
bini  deposited  in  the  mails  is  insufficient.  U. 
a  t.  CUfford.  (1900)   104  Fed.  Rep.  290. 

A  OTiminal  intent  on  the  part  of  the  ac- 
cuEed  is  not  necessary  to  a  conviction  under 
this  section.  The  mere  overt  act  of  know- 
ingly placing  in  the  post  ofUce  an  obscene 
Erint,  publication,  etc.,  is  sufficient,  no  matter 
ow  laudable  the  defendant's  motives,  O.  S. 
o.  Harmon,  (1891)  45  Fed.  Rep.  414.  See  also 
U.  8.  i>.  Slenker,  (1387)  32  Fed.  Rep.  001. 

Defendant's  belief  ag  to  character  of 
o6»cene  matter. — "The  inquiry  under  the 
statute  is  whether  the  paper  charged  to  have 
been  obscene,  lewd,  and  lascivious  was  in  fact 
of  that  character,  and  if  it  was  of  that  char- 
acter and  was  deposited  in  the  mail  by  one 
who  knew  or  had  notice  at  the  time  of  its 
eoiitenta,  the  offense  is  complete,  although  the 
defendant  himself  did  not  regard  the  paper 
as  one  that  the  statute  forbade  to  be  carried 
in  the  mails.  Congress  did  not  intend  that 
the  question  as  to  the  character  of  the  paper 
should  depend  upon  the  opinion  or  belief  of 
'  the  person  who,  witli  knowledge  or  notice  of 
its   contents,  assumed   the   responsibility   of 

Sotting  it  in  the  mails  of  the  United  States." 
[osen  V.  U.  S„  (1890)  181  U.  S.  29. 

"  Deposit  or  cauae  to  be  deposited  for  mail- 
ing or  deliveiy  "  —  Duplicity.  —  An  allega- 
tion in  an  indictment  under  this  section  that 
the  defendant  "did  deposit,  and  cause  to  be 
deposited."  etc.,  is  not  such  duplicitv  as  will 
vitiate.  U.  S.  v.  Janes,  (18ft0)  74  Fed.  Rep, 
64G. 

TAe  gi»t  of  the  offense  is  the  misuse  of 
the  mails  —  the  mailing  or  causing  to  be 
mailed  of  letters  or  packages  which  are  for' 
hidden.  It  is  essential  to  conviction  that  it 
nhould  be  shown  by  the  proof  that  the  acciisixl 
did  mail  or  cause  to  be  mailed  the  offending 
letter  or  package.  Hariey  r.  U.  S..  (C.  C,  A. 
IB03I  126  Fed.  Rep.  357. 

Depont   by   third   perton.  —  It   is   further 


circulars,  etc.,  :n  the  mail  was  not  done  by 
the  plaintilT  in  error  himself,  hut  by  another 
person.  The  language  of  the  statute  shows 
clearly  that  it  was  intended  to  prevent  any 
one  from  violating  the  law  by  another  as  well 
as  by  himself,  and  the  jury  were  specially 
inntmcted  by  the  District  Court  that  they 
must  be  satisfied  that  the  act  done  was  au- 
thorized by  the  plaintiff  in  error;  in  other 
words,  that  he  caused  it  to  be  done  through 
another.  Bates  v.  U.  S.,  (1881)  10  Fed.  Rep. 
B2. 

Prepayment  of  postage.  —  The  statute  does 
noi  in  terms  declare  that  postage  on  the  let- 
ter should  be  paid.  U.  S.  v.  Harris,  (1003) 
122  Fed.  Rep.  551. 

Prepayment  of  postage  is  not  a  constituent 
of  the  offense.  TJ.  S.  t'.  Janes,  (1806)  74  Fed. 
Rep.  546. 

The  proof  of  deposit  in  the  mail  con«ist» 
of  the  postmark  upon  the  envelope,  and  the 
tehtimony  of  the  post-ofHce  officials.  Both 
the  English  and  American  courts  have  held 
tl'st  postmarks  afford  presumptive  proof  of 
deposit  in  the  mail.  U.  S.  v.  Williams,  (IBSO) 
3  Fed.  Rep.  484. 

AddrcM  01  direction  for  delivery.  —  An  in- 
dictment under  this  section  which  fails  to 
charge  that  the  letter  contained  the  address 
of  the  person  to  whom  it  was  to  be  delivered 
is  not  defective.  The  court  said:  "  The  gist 
of  the  c^ense  consists  in  the  depositing,  or 
causing  to  be  deposited,  to  be  conveyed  or  de- 
livered by  the  mail,  any  letter  containing  or 
relating  to  the  prohibited  matter,  and  that 
the  address  goes  only  to  the  point  of  the 
identification  of  the  letter  alleged  to  have 
been  deposited,  or  caused  to  be  deposited,  and 
indicating  to  whom  or  where  it  is  to  be  con- 
veyed." U.  8.  p.  Harris,  (1903)  122  Fed.  Rep. 
561. 

But  in  U.  S.  r,  Brazeau,  (1897)  78  Fed.  Rep. 
4iJ4,  it  is  said:  "  The  substance  of  the  offense 
is  th(  employment  of,  or  attempt  to  employ, 
the  mails  for  the  transmission  of  obscene 
matter.  The  depositing  prohibited  by  this 
stututp  is  depositing  '  for  mailing  or  deliv- 
erj".'  There  must  be  a  purpose  or  intent  in 
ilie  act  of  depositing,  and  an  adaptation,  ap- 
parent at  least,  in  the  thing  deposited,  to 
effect  that  intent  A  newspaper  without  ad- 
drese  or  direction  for  delivery  is  not  even  ap- 
parently capable  of  efl'ecting  that  intent." 
And  it  was  held  "  that  an  allegation  that  the 
newspapers  were  addressed,  or  that  direction 
was  given  for  mailing  or  delivery,  is  requisite, 
noi  as  a  matter  of  description  or  identiflca- 
tinn  of  the  unmailable  article,  but  as  an  aver- 
ment of  an  esnential  ingredient  in  the  offense, 
and  that  the  ingredient  is  not  supplied  by  the 
general  averment  that  the  newspapers  were 
deposited  '  for  mailing  and  delivery.'  " 

''  But  if  an  obscene  book  is  deposited  in  the 
mail,  addressed  to  a  certain  person,  it  is  not 
ncceasary  to  allege  in  an  indictment  for  such 
an  ac(  that  the  person  to  whom  ii  was  ad- 
dressed was  not  one  of  those  persons,  or  did 
not  Itclong  to  a  class  of  persons  to  whom  such 
books  might  lawfully  be  sent  by  mail.  If  it 
be  B  fact  that  the  defendant  in  any  case  was 
justified  In  sending  what  would  ordinarily  ba 
deemed  an  indecent  publication  through  th* 
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peimiiar  Deeu  oi  tne  pergon  to  wtiam  it  was  responamg   tnereto   viojatea   tnu  section    07 

seat,  that  ie  a  matter  of  defease  to  be  brought  using  the  mails  to  convey  Buch  information, 

forward  by  the  defenfUnt,  and  he  may  do  so  ha  cannot  piead  in  defense  that  he  would  not 

on  a  plea  of  not  f^ilty.     tjuch  a  defense  need  have  violated  the  law  if  inquiry  had  not  been 

not  be  anticipated  by  any  negative  averments  made   of   him   by    such   government   ofBciaL 

in  the  indictment,  as  it  is  not  a  ease  in  which  Grimm  v.  V.  S.,  (1895)   156  U.  S.  604,  affirm- 

A  pleader,  in  stating  an  offense,  is  required  ing    (1B92)    BO   Fed.   Rep.    528,   foUoictd   in 

ti  regative  exceptions  contained  in  the  enact-  Andrews  t>.  U.  S.,  (1896)   162  U.  8.  420.     See 

ing    clause    of    the    statute    declaring    the  aho   Price   v.   U.   S.,   (1887)    165   U.   S.  311; 

olTenae."    U.  S.  i>.  Clarke,  (1889)  38  Fed.  Rep.  Roten  v.  U.  S.,  (1896)   161  U.  S.  29;  U.  S.  B. 

500.  S!er:ker,    (1887)    32   Fed.   Rep.   691;  U.  S.  p. 

Ths  clause  "for  the  purpose  of  circulating  Knltmeyer,  (1883)  18  Fed.  Rep.  760;  Bates  r. 

or  disposing  of,  or  of  aiding  in  the  drcula-  U.  S.,  (1881)   10  Fed.  Rep.  92.    But  see  L''.  S. 

tion  or  dispusition  of,  the  same,"  applies  only  C.  Boese,   (1891)   46  Fed.  Rep.  917:  U.  S.  f>. 

to  the  offense  of  taking  nn  obscene  publica-  Whittier,   (1878)   5  Dill,   (U.   S.)   35,  28  Fed- 

tion  from  the  mails,  and  not  to  that  of  de-  Gis.  No.  10,688. 

p<,Biting  one  in  them.    U.  S.  v.  Chase,  (1886)  Ir.  U.  8.  v.  Adams,  (1894)  59  Fed.  Rep.  674. 

27  Fed.  Rep.  808.  it   was  held   that   a   letter  deposited  in   the 

Inquiiy  by  KOvermnent  officer  no  defense.  mail.  giWng  information  where  an  article  de- 

—  Where    a    government   official,   suspecting  sigred  to  prevent  conception  may  be  obtained, 

that  the  defendant  wan  engaged  in  11  business  elicited  by  means  of  decoy  letters  of  a  ftov- 

oflenaivc  to  good  morals,  sought  information  emnient  detective,  is  not  within  this  aection- 
dircctly  from  him  by  means  of  letters  written 

SftC.  3894.  [Lottery,  gift  enterprise,  etc.,  circulars,  letters,  and  advertise- 
ments not  mailable — peiiaity — jaiisdiction  of  offenses.']  No  letter,  poatal-card, 
or  circular  concerning  any  lottery,  so-called  gift  concert,  or  other  similar  enter- 
prise offering  prizes  dependent  upon  lot  or  chance,  or  concerning  schemes  devised 
for  the  purpose  of  obtjiining  money  or  property  under  false  pretenses,  and  no 
list  of  the  drawings  at  any  lottery  or  similar  scheme,  and  no  lottery  ticket  or 
part  thereof,  and  no  check,  draft,  bill,  money,  postal  note,  or  money-order  for 
the  purchase  of  any  ticket,  tickets,  or  part  thereof,  or  of  any  share  or  any  chance 
in  any  such  lottery  or  gift  enterprise,  shall  be  carried  in  the  mail  or  delivered 
at  or  through  any  poat-office  or  branch  thereof,  or  by  any  letter  carrier ;  nor  shall 
any  newspaper,  circular,  pamphlet,  or  publication  of  any  kind  containing  any 
advertisement  of  any  lottery  or  gift  enterprise  of  any  kind  offering  prizes  de- 
pendent upon  lot  or  chance,  or  containing  any  list  of  prizes  awarded  at  the  draw- 
ings of  any  such  lottery  or  gift  enterprise,  whether  said  list  is  of  any  part 
or  of  all  of  the  drawing,  be  carried  in  the  mail  or  delivered  by  any  postmaster 
or  letter-carrier.  Any  person  who  shall  knowingly  deposit  or  cause  to  be  de- 
posited, or  who  shall  knowingly  send  or  cause  to  be  sent,  anything  to  be  con- 
veyed or  delivered  by  mail  in  violation  of  this  section,  or  who  shall  knowingly 
cause  to  be  delivered  by  mail  anything  herein  forbidden  to  be  carried  by  mail, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall  be  punished 
by  a  fine  of  not  more  than  five  hundred  dollars-  or  by  imprisonment  for  not  more 
than  one  year,  or  by  both  such  fine  and  imprisonment  for  each  offense.  Any 
person  violating  any  of  the  provisions  of  this  section  may  be  proceeded  against 
by  information  or  indictment  and  tried  and  punished,  either  iu  the  district  at 
which  the  unlawful  publication  was  mailed  or  to  which  it  is  carried  by  mail  for 
delivery  according  to  the  direction  thereon,  or  at  which  it  is  caused  to  be  de- 
livered by  mail  to  the  person  to  whom  it  is  addressed.      \R.  S.'\ 

Act  of  June  8,  1872,  cli.  335,  17  Stftt.  L.  deceive  and  defraud  tlie  public  for  the  pur- 
302.  po^'C   of   obtaining   money    under   false   pre- 

This  section  was  amended  to  read  as  above  tentct.  shall  be  carried  in  the  mail.  .Any 
by  the  Act  of  Sept.  10,  1890.  ch.  908.  sec.  1.  person  H-ho  shall  knowingly  deposit  or  send 
26  Stat.  L.  465.  The  Rpction  originally  read  anything  lo  be  convoyed  by  mail  in  violation 
as  follows;  of  'his  section  shall  be  punishable  by  a  fine 

■  Sec.  3894.    No  letter  or  circular  concern-       of  not  more  than  five  hundre<t  dollars  n      ' 


ing  illegal  lotteries,  so  called  gif  1 -eoncprts.  or       than  one  hundred  dollars,  with  costs  of  proae- 

otUer  similar   enlerpriws,  oiroring   prizes,  or       ci  lion." 

concerning  schemes  devised  and  intended  to  The  word  "  illegal  "  \in»  stricken  out  by  the 
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Act  of  July  12,  1876,  sec.  2,  ch.  186,  19  Stat. 
I/.  90. 

Constitutionality.  —  This  amended  section 
is  not  in  violation  of  the  first  amendment  to 
the  Constitution  providing  that  "  Congress 
shall  make  no  law  •  *  •  abridging  the 
freedom  of  speech  or  of  the  press."  In  re 
Rapier,  (1892)  143  U.  S.  110;  Horner  v.  U.  S., 
(1892)  143  U.  S.  207,  570;  Ex  p.  Jackson, 
(1877)  96  U.  S.  727;  MacDaniel  v.  U.  S., 
(C.  C.  A.  1898)  87  Fed.  Rep.  324.  See  also 
Public  Clearing  House  v.  Coyne,  (1903)  194 
U.  S.  508. 

The  power  vested  in  Congress  to  establish 
post  offices  and  post  roads  embraces  the  regu- 
lalion  of  the  entire  postal  system  of  the 
country,  and  under  it  Congress  may  designate 
what  may  be  caried  in  the  mail  and  what  ex- 
cluded. Ew  p.  Jackson,  (1877)  96  U.  S.  727; 
In  re  Rapier,  (1892)  143  U.  S.  110;  Mac- 
Daniel  V,  U.  S.,  (C.  C.  A.  1898)  87  Fed.  Rep. 
324;  Hoover  v.  McChesney,  (1897)  81  Fed. 
Rep.  472.  See  Enterprise  Sav.  Assoc,  v.  Zum- 
stein,  (C.  C.  A.  1895)  67  Fed.  Rep.  1000; 
(1881)  17  Op.  Atty.-Gen.  77;  In  re  Jackson, 
(1877)  14  Blatchf.  (U.  S.)  245,  13  Fed.  Cas. 
No.  7,124. 

The  last  clause,  providing  the  mode  of  pro- 
cedure and  the  place  of  trial  and  punish- 
ment for  any  person  violating  any  of  the 
provisions  of  this  section,  when  construed 
with  a  clause  of  section  2,  art.  3,  of  the 
Constitution,  and  the  Sixth  Amendment 
thereto,  is  unconstitutional.  U.  S.  v,  Con- 
rad.   (1804)    59  Fed.  Rep.  458. 

Object  of  the  Act.  —  It  is  competent  for  the 
law-making  power  to  protect  the  citizen 
from  the  demoralizing  or  corrupting  influence 
of  printed  or  written  matter  circulated 
through  the  mails,  by  making  criminal  any 
such  intentional  delivery.  That  is  precisely 
the  ultimate  object  of  the  Act  in  question. 
U.  S.  V.  Homer,  (1891)  44  Fed.  Rep.  677. 
See  also  Stone  v.  Mississippi,  (1879)  101 
U.  S.  814. 

"Three  somewhat  different  offenses  are 
created  by  the  section  above  quoted:  (1) 
Knowingly  depositing,  or  causing  to  be  de- 
posited, such  forbidden  matter  in  the  mails; 
(2)  sending  such  matter  or  causing  it  to  be 
sent  by  mail;  (3)  knowingly  causing  such 
matter  to  be  delivered  by  mail.  •  •  ♦  The 
first  and  second  offenses  do  not  require  for 
their  completion  that  the  matter  deposited  in 
the  mails  for  transmission  should  be  in  fact 
transmitted  or  delivered.  All  that  is  re- 
quired to  constitute  those  offenses  is  that 
the  prohibited  matter  should  be  *  knowingly 
deposited/  or  *  caused  to  be  deposited '  in 
the  maiU,  or  '  knowingly  sent  or  caused  to 
be  sent*  to  the  mails,  for  the  purpose  of 
transmission."  U.  S.  r.  Homer,  (1891)  44 
Fed.  Rep.  077. 

This  section  is  a  law  equally  with  a  treaty, 
and  if  subsequent  and  conflicting  with  the 
treaty,  supersedes  the  latter.  Homer  t?.  U.  S., 
(1892)    143  \\  S.  570. 

The  Act  of  March  2,  iSot;.  ch.  iqi  fapo  the 
title  L0TTEBIE8,  vol.  4,  p.  869).  was  intended 
to  supple.nent  the  nrovisioTis  of  prior  acts 
exclndinw  Inttorv  tickets  from  the  mails  and 
prohibiting  the  importation  of  lottery  matter 
from   abroad,   and   to  prohibit  the  causing  ^ 
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lottery  tickets  to  be  carried,  and  lottery 
tickets  and  lottery  advertisements  to  be 
transferred,  from  one  state  to  another  by 
any  means  or  method.  Lottery  Case,  (1903) 
188  U.  S.  321. 

The  term  "  lottery  "  embraces  the  elements 
of  procuring  through  lot  or  chance,  by  the 
investment  oi  a  sum  of  money  or  something 
of  value,  some  greater  amount  of  money  or 
thing  of  greater  value.  U.  S.  v.  Wallis, 
(1893)  58  Fed.  Rep.  942;  U.  S.  i?.  Fulker- 
son,    (1896)    74  Fed.   Rep.   619. 

The  language  of  this  and  of  the  section 
amended  is  peculiar  in  view  of  the  evident 
purpose  of  Congress  in  this  legislation.  It 
speaks  of  "  lottery,  so-called  gift  concert, 
or  other  similar  enterprise  offering  prizes 
dependent  upon  lot  or  chance."  This  neces- 
sarily means  that  lotteries  and  so-called  gift 
concerts  are  similar  in  the  sense  in  which 
Congi'css  used  that  term,  though  in  most  re- 
spects they  are  essentially  different;  for 
it  makes  the  "  other  enterprise "  similar  to 
both,  which  cannot  be  unless  they  are,  in 
that  sense,  similar  to  each  other.  It  would 
be  very  difficult  to  formulate  a  definition  of 
those  enterprises  or  schemes  by  which  prizes 
are  offered  dependent  upon  lot  or  chance,  and 
which  are  similar  to  lotteries  and  gift  con- 
certs, which  would  embrace  these  only;  and 
for  the  purposes  of  this  opinion,  it  is  not 
necessary  to  do  so.  It  suffices  to  say  that  an 
enterprise  or  scheme  by  which  a  person  pays 
for  a  chance  to  get  something  of  much 
greater  value,  the  getting  or  failure  to  get 
which  depends  upon  lot  or  chance,  is  similar 
to  a  lottery,  in  the  sense  in  which  that 
word  is  used  in  this  statute.  (1900)  23  Op. 
Atty.-Gen.  200. 

The  words  "  dependent  upon  lot  or  chance/' 
as  used  in  that  section,  exclude  estimates 
which  are  based  upon  mental  calculation, 
even  though  the  factors  which  enter  into 
such  calculation  may  be  uncertain  and  mat- 
ter of  conjecture.  (1901)  23  Op.  Atty.-Gen. 
492;    (1890)    19  Op.  Atty.-Gen.  679. 

It  is  not  offering  a  prize  "  dependent  upon 
lot  or  chance,"  within  the  meaning  of  sec. 
3894,  R.  S.,  as  amended  by  the  Act  of 
September  19,  1890  (26  Stat.  L.  466),  for 
a  corporation  to  issue  and  sell  shares  of 
stock,  agreeing  that  one-half  of  the  purchase 
money  shall  be  divided  into  prizes  of  differ- 
ent amounts  and  distributed  among  the  pur- 
chasers of  the  stock  whose  guesses  as  to  the 
majority  that  will  be  received  by  either 
Presidential  nominee  shall  be  nearest  cor- 
rect. (1900)  23  Op.  Atty.-Gen.  207.  And 
see    (1890)    19  Op.  Atty.-Gen.  679. 

The  "sending"  denounced  by  this  section 
is  knowingly  forwarding  or  causing  to  be 
for^-arded  through  the  mail  as  matter  to  be 
conveyed  by  mail,  i,  e.,  as  mail  matter,  after 
the  prohibited  article  has  been  deposited  in 
the  mail,  and  does  not  include  the  naked 
sending  to  the  post  office.  Louisiana  Lottery 
Capes.  (1884)  20  Fed.  Rep.«  625. 

Whrt  ccns^iHitPs  "lottery,"  "gift  con- 
cert," etc.  —  Bonds  of  the  Austrian  Oovem- 
menf  offering  to  every  holder  of  a  100-florin 
bond,  if  it  wn«^  roHpemed  during  the  first 
vear.  135  florins,  if  durinp  the  second  year 
140  florinSf  and  so  on,  with  an  increase  of 
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5  florins  each  year,  until  the  sum  should 
reach  200  florins;  and  also  offering  to  the 
holder,  as  part  of  the  hond,  a  chance  of  draw- 
ing a  prize  varying  in  amount  from  400 
florins  to  250,000  florins;  every  holder  of  a 
bond  to  have  an  equal  chance  with  the  holder 
of  every  other  bond  of  drawing  one  of  such 
prizes  —  represent  a  "  lottery  scheme  "  with- 
in the  meaning  of  vhis  section,  and  a  circular 
deposited  in  the  mail  concerning  these  bonds 
is  a  "  circular  concerning  any  lottery,  so- 
called  gift  concert,  or  other  similar  enter- 
prise offering  prizes  dependent  upon  lot  or 
chance,"  within  the  meaninj  of  this  section, 
and  constitutes  a  "  list  of  the  drawings  at 
any  lottery  or  similar  scheme,"  within  this 
section.  Homer  v.  U.  S.,  (1893)  147  U.  S. 
449,  followed  in  U.  S.  v.  Politzer,  (1893) 
59  Fed.  Rep.  273.  See  also  U.  S.  v.  Zeisler, 
(1887)  30  Fed.  Rep.  499;  (1895)  21  Op. 
Atty.-Gen.  171;  (1894)  20  Op.  Atty.-Gen. 
748. 

An  advertisement  in  a  newspaper  deposited 
in  the  mail,  describing  a  scheme  in  which 
each  paid-up  subscriber  for  the  paper  is  en- 
titled to  a  numbered  ticket  and  coupons 
numbered  correspondingly  are  placed  in  a 
covered  box  and  drawn  therefrom  by  a  blind- 
folded person  and  prizes  awarded  to  the 
holders  of  certain  coupons,  is  within  this 
section,  and  the  fact  that  each  participant 
gets  a  subscription  to  the  paper  for  one  year 
will  not  alter  the  case.  U.  S.  v.  Wallis, 
(1893)   58  Fed.  Rep.  942. 

The  oflTering  of  prizes  by  a  newspaper  to 
those  who  make  the  nearest  estimates  of  the 
number  of  paid  admissions  to  the  Pan- 
American  Exposition  at  Buffalo,  from  the 
day  of  opening  to  the  day  of  closing,  is  not 
in  violation  of  R.  S.,  sec.  3894,  as  amended 
by  the  Act  of  Sept.  19,  1890,  26  Stat.  L.  465. 
(1901)  23  Op.  Atty.-Gen.  492. 

An  advertising  circular,  containing  a  pic- 
ture and  description  of  a  slot  machine  de- 
signed for  the  purpose  of  gambling  or  the 
distribution  of  prizes  dependent  upon  lot  or 
chance,  cannot  be  excluded  from  the  mails 
under  this  Act.  (1898)  22  Op.  Atty.-Gen. 
198. 

Mailing  a  circular  offering  prizes  to  the 
persons  estimating  the  nearest  to  the  num- 
ber of  paper-wrapped  cigarettes  on  which 
taxes  are  paid  in  a  certain  month  and  year 
as  shown  by  the  sales  of  stamps  made  by  the 
United  States  internal  revenue  during  that 
month,  each  estimate  to  be  accompanied  by 
ten  of  a  certain  kind  of  cigarette  coupons,  is 
not  an  offense  within  this  section.  U.  S.  v. 
Rosenblum,    (1903)    121    Fed.    Rep.    180. 

Lottery  tickets  are  circulars  within  the 
statute,  where  they  have  indorsed  thereon  a 

grin  ted  schedule  of  the  prizes.  U.  S.  v. 
lark,   (1885)   22  Fed.  Rep.  708. 

A  letter  mailed  to  a  lottery  dealer  order- 
ing tickets  in  a  lottery  about  to  be  drawn 
is  not  within  this  section.  U.  S.  v.  Mason, 
(1884)    22  Fed.  Rep.  707. 

Lottery  tickets  are  not  letters  within  this 
section.  U.  S.  v.  Clark,  (1885)  22  Fed. 
Rep.  708. 

For  other  cases  describing  schemes  hold 
te  be  lotteries  and  such  like  within  the 
meaning  of  this  section,  see  U.  S.  v.  Fulker- 
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son,  (1896)  74  Fed.  Rep.  619;  (1903)  24 
Op.  Atty.-Gen.  563;  (1900)  23  Op.  Atty.- 
Gen.  200;  (1900)  23  Op.  Atty.-Gen.  260; 
(1894)  21  Op.  Atty.-Gen.  4;  (1891)  20  Op. 
Atty.-Gen.  203. 

Averments  in  indictments  —  " Concerning" 
—  An  averment  in  an  indictment  under  this 
section  that  the  prohibited  matter  was 
mailed  in  aid  of  a  lottery  is  unnecessary. 
An  averment  following  the  words  of  the 
statute  that  was  "  concerning "  a  lottery  is 
sufficient.  The  word  "  concerning "  as  used 
in  this  section  has  its  ordinary  meaning, 
"  pertaining  to,"  "  having  relation  to."  U.  S. 
V.   Fulkerson,    (1896)    74  Fed.   Rep.  631. 

Allegations  in  an  indictment  that  an  en- 
velope deposited  in  the  mail  contained  a 
pamphlet  concerning  a  certain  lottery  con- 
ducted by  a  named  corporation  sufficiently 
affirm  the  existence  of  a  lottery.  U.  S.  t?. 
Fulkerson,  (1896)  74  Fed.  Rep.  619;  U.  8. 
V.  Fulkerson,    (1896)    74  Fed.  Rep.  631. 

An  indictment  under  this  section  charging 
defendant  with  unlawfully  depositing  in  a 
post  office  a  circular  concerning  a  lottery, 
setting  forth  the  circular  in  hcec  verba  and 
designating  the  lottery  by  name,  sufficiently 
describes  the  lottery.  U.  S.  v.  Conrad,  (1894) 
59  Fed.  Rep.  458.  See  also  U.  S.  v.  Noelke, 
(1880)    1   Fed.  Rep.  426. 

Upon  an  indictment  under  this  section 
charging  that  the  defendants  sent  circulars 
through  the  mails  concerning  a  lottery,  the 
government  may  show  by  extrinsic  evidence 
that  the  scheme  thus  advertised  was  a  lot- 
terv.  MacDonald  v.  U.  S.,  (C.  C.  A.  1894) 
63  *Fed.  Rep.  426.  See  also  U.  S.  t?.  Noelke. 
(1880)    1   Fed.  Rep.  426. 

"  Knowingly"  —  Allegations  in  an  indict- 
ment under  this  section  that  defendant  *"  did 
knowingly  deposit "  in  a  post  office  a  certain 
pamphlet  concerning  a  lottery,  mean  that 
defendant  knew  that  the  matter  concerned 
a  lottery.  It  is  a  familiar  use  of  the  ad- 
verb "  knowingly "  that  it  qualifies  both  its 
adjacent  verb  and  the  full  act  thereafter 
described.  U.  S.  v.  Fulkerson,  (1896)  74 
Fed.  Rep.  619. 

Description  of  scheme.  —  An  indictment 
under  this  section  should  set  forth  with  par- 
ticularity the  alleged  lottery  scheme  in  order 
that  the  court  may  know  whether  it  is  in 
fact  a  lottery  or  not,  and  setting  forth  in 
full  a  letter  mailed  in  regard  to  such  scheme 
is  insufficient.  U.  S.  v,  MacDonald,  (1894) 
65  Fed.  Rep.  486. 

An  indictment  under  this  section  need  not 
allege  specifically  facts  showing  the  enter- 
prise to  be  a  lottery.  A  general  averment 
to  that  effect  is  sufficient.  U.  S.  v.  Fulker- 
son, (1896)  74  Fed.  Rep.  631.  See  also  U. 
S.  r.  Noelke,   (1880)    1  Fed.  Rep.  426. 

Allegations  as  to  time, — An  indictment 
under  this  section  is  not  defective  because 
no  day  certain  is  alleged  in  any  of  the  counts 
on  Avhich  the  offenses  charged  were  commit- 
ted, as  time  is  not  of  the  essence  in  this 
offense.  An  allegation  of  any  day  in  the 
month  and  year  charged  was  prior  to  the 
finding  of  the  indictment  and  within  the 
st4it\ite  of  limitations  applicable.  U.  S.  v, 
Conrad.   (1894)   69  Fed.  Rep.  458. 

An   indictment    is   not    duplicitous   which 
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deposited  in  the  post  office  a  certain  nuiuber 
of  circulara  concerning  a  lottery,  to  be  sent 
by  mail.  A  count  in  an  indictineiit  which 
charges  that  on  a  certain  dat«  ani!  on  each 
seeulaT  daj  between  that  day  and  another 
d»7  named,  a  quantity  of  letters  and  circu- 
lars concerning  a  lottery  were  deposited  in 
the  post  ofiice  to  be  conveyed  by  mail  must 
be  regarded   as   charging  distinct   aJid  inde- 

Sendent  offenses,  and  ia  therefore  bad  for 
uplicity,  U.  S.  P.  Patty,  (1880)  2  Fed. 
Bep.   G64. 

A  uniiing  may  properly  be  described  aa 
a  "tetter  and  circiilar"  in  an  indictment 
under  this  section,  providing  that  no  letter 
or  circular  concerning  lotteries  shall  be  car- 
ried in  the  mail.  U.  S.  V.  Noeike,  (1880)  1 
Fed.  Rep.  42fl. 

Offenees  -under  section  5480.  —  This  seo- 
tioD  ia  designed  for  the  specific  purpose  of 
prohibiting  the  use  of  the  mails  for  promot- 
ing lottery  achemea,  and  while  it  contains 
some  general  language,  is  to  be  restricted 
in  its  application  to  schemes  of  the  character 
designated  in  the  statute,  and  hence  an  in- 
dictment for  using  the  mails  to  defraud,  but 
not  by  a  lottery  scheme,  is  more  properly 
brought  under  secticm   6480,  infra,  and  not 


88  Fed.  Rep.  24B. 

The  Crimea  prohibited  by  this  section  and 
by  the  Act  of  .March  2,  1889,  ch.  393,  sec.  2, 
infra  (div.  XV.),  are  in  pari  materta,  and 
the  use  of  the  mails  for  the  promotion  of  a 
lottery  scheme,  and  in  an  assumed  name,  as 
charged  in  the  bill  of  indictment,  is  clearly 
within  the  meaning  of  the  words,  "  or  any 
other  unlawful  business  whatsoever"  in  the 
latter  Act.  MaeDaniel  v.  U.  S.,  (C.  C.  A. 
1898)  87  Fed.  Rep.  324. 

I>eco7  letters  as  a  defense.  — The  fact 
that  a  circular  concerning  a  lottery  was  de- 
posited in  the  mails  by  the  inducement  of  a 
decoy  letter  of  a  detective  under  an  assumed 
name  is  no  defense  to  a  prosecution  under 
the  sUUite.  U.  S.  *.  Moore,  (1883)  19  Fed. 
Rep.   39.     See  also  U.   S.  v.   Duff,    (1881)    6 


the  post  office  in  New  York  a  lottery  circular 
and  causing  the  same  to  be  delivered  by  mail 
to  the  addressee  in  Illitiois  is  on  offense 
under  the  last  clause  of  this  section,  and  the 
indictment  therefor  is  properly  triable  in 
Illinois.  Horner  v.  U.  S.,  (1892)  143  U.  S. 
207;  U.  S.  e.  Horner,  (1891)  44  Fod.  Bep. 
677. 


Seo.  3.  [Matter  unmailable  with  ttidecent,  libelous,  threatening,  etc.,  de- 
UneatioJia  on  wrapper  —  penally.']  That  all  matter  otherwise  mailable  by  law, 
upon  the  envelope  or  outside  cover  or  wrapper  of  which,  or  any  postal-card  tipon 
which,  any  delineations,  epithets,  tenns,  or  language  of  an  indecent,  lewd, 
■lascivious,  obscene,  libelous,  scurrilous,  defamatory,  or  threatening  character, 
or  calculated  by  the  terms  or  manner  or  style  of  display  and  obviously  intended 
to  reflect  injuriously  upon  the  character  or  con.duct  of  another  may  be  written  or 
printed,  or  otherwise  impressed  or  apparent,  are  hereby  declared  non-mailable 
matter,  and  shall  not  be  conveyed  in  the  mails,  nor  delivered  from  any  post- 
office  nor  by  any  letter-carrier,  and  shall  be  withdrawn  from  the  mails  under 
such  regulations  as  the  Postmaster-General  shall  prescribe;  and  any  person 
who  shall  knowingly  deposit,  or  cause  to  be  deposited,  for  mailing  or  delivery, 
anything  declared  by  this  section  to  be  non-maiUible  matter,  and  any  person 
who  shall  knowingly  take  the  same  or  cause  the  same  to  be  taken  from  the  mails, 
for  the  purpose  of  circulating  or  disposing  of,  or  of  aiding  in  the  circulation  or 
disposition  of  the  same,  shall,  for  each  and  every  offense,  upon  conviction 
thereof,  be  fined  not  more  than  five  thousand  dollars,  or  imprisoned  at  hard  labor 
not  more  than  five  years,  or  both,  at  the  discretion  of  the  court,      [25  Stat.  L. 

ing  injuriously  upon  the  character  or  conduct 
of  another,  may  be  written  or  printed,  are 
hereby  declared  to  be  non-mailable  matter, 
and  shall  not  be  conveyed  in  the  mails,  nor 
delivered  from  any  post-office  nor  by  any  let- 
ter-carrier; and  any  person  who  shall  know- 
injily  deposit,  or  cause  to  be  deposited,  for 
mailing  or  delivery  anything  declared  by  this 
stttion  to  be  non-mailable  matter,  and  any 
iwrson  who  shall  knowingly  take  the  same  or 
cause  the  same  lo  be  taken  from  the  maila, 
for  the  purpwie  of  circulating  or  disposing  of 
or  of  aiding  in  the  circulation  or  dispositioa 
J  Volume  V. 


This  provision  is  from  the  closing  para- 
graph of  section  2  of  the  Act  of  June  18,1888, 
ch.  394,  25  Stat.  L.  187,  as  amended  by  the 
Art  of  Sept.  26,  1888.  ch.  1039,  sec.  1,  25  SUt. 
L.  496,  to  constitute  the  third  section  of  such 
Act  of  June  18,  1898.  The  portion  of  the 
section  amended  originally  read  as  follows: 

"Skc.  2  •  •  •  And  all  matter  other- 
wise mailable  by  law  upon  the  envelope  or  out- 
side cover  or  wrapper  of  wliich,  or  postal  card, 
Upon  which  indecent,  lewd,  lascivious,  obscene. 
llbeloua,  scurriloua,  or  threatening  delinea- 
tion*, epithete,  terms,  or  language,  or  refiect- 
6  F.  8.  A,  —  H  e- 
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of  the  same^  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall,  for  each  and  every 
offense,  be  ^ed  not  less  than  one  hundred 
dollars  nor  more  than  five  thousand  dollars, 
or  imprisoned  at  hard  labor  not  less  than  one 
year  nor  more  than  ten  years,  or  both,  at  the 
discretion  of  the  court."     [25  titat  L,  i87.] 

Purpose  of  the  Act.  —  The  language  of  the 
statute  is  very  general,  and  certainly  may  be 
considered  as  a  prohibition  against  mailing 
postal  cards  which  contain  threats  to  bring 
suits  if  debts  are  not  paid,  as  well  as  being 
a  prohibition  against  mailing  cards  contain- 
ing threats  of  personal  violence  or  threats  of 
any  other  character.  U.  S.  v,  Bayle,  (1889) 
40  Fed.  Rep.  664. 

Congress  has  enacted  this  statute.  It  in 
no  wise  affords  a  person  assailed  through  a 
paper  or  pamphlet  redress  for  injuries  or  dam- 
ages thereby  suffered.  The  determination  of 
such  questions  is  properly  left  with  the  state 
or  other  courts,  under  other  and  different  pro- 
ceedings. But  at  the  date  of  the  enactment 
of  the  present  statute  there  existed  an  evil 
against  which  this  statute  was  expressly 
aimed.  The  mails  of  the  country  were  used 
for  the  carriage  of  scurrilous  and  defamatory, 
etc.,  matter,  which  was  so  mailed  as  to  be 
exposed  to  the  eyes  of  the  employees  in  the 
post-office  department.  This  was  the  mischief 
to  remedy  which  Congress  legislated.  It  has 
not  declared  that  such  matter  shall  not  be 
carried  in  the  mails.  Whether  such  a  wide- 
spread or  flagrant  abuse  of  the  mails  may  be 
at  any  time  occasioned  by  mailing  of  such 
publications,  and  when,  as  that  the  mails 
shall  be  entirely  closed  to  them,  is  for  Con- 
gress to  determine.  As  this  statute  now 
stands,  defendant  is  not  liable  thereunder, 
except  when  by  his  ipethod  of  sending  his 
paper  through  the  mails,  he  shall  so  expose 
the  objectionable  matter  on  the  "envelope, 
outside  cover,  or  wrapper."  U.  S.  v,  Burnell, 
(1896)  75  Fed.  Rep.  825. 

This  provision  relates  to  the  external  ap- 
pearance, and  is  a  protection  against  delinea- 
ti<ms  or  words  which  will  convey  or  imply 
insult,  threat,  or  harm  to  the  person  ad- 
dressed, operating  either  directly  in  injuring 
his  feelings,  or  indirectly  by  attracting  the 
notice  of  other  persons,  and  raising  injurious 
inferences.  'I'his  protection  concerning  the 
mail  service  is  clearly  within  the  purview  of 
Congress;  it  is  just  and  necessary;  and  in 
that  view,  these  enactments  should  receive  the 
utmost  liberality  of  construction  within  the 
tvlXq^  of  criminal  jurisprudence,  to  purge  the 
mails  of  injurious  and  improper  uses.  In  re 
Barber,  (1896)  75  Fed.  Rep.  980. 

For  a  history  of  the  legislation  on  this  dub- 
ject.  see  U.  S.  v.  Smith,  (1882)  11  Fed.  Rep. 
663. 

Repeal  by  implication.  —  This  Act,  amend- 
ing section  2  of  the  Act  of  June  18,  1888,. re- 
lating to  nonmailable  matter,  changes  all 
former  penalties  provided  for  that  offense. 
This  last  law  has  no  saving  clause  relative  to 
offenses  arising  under  the  said  second  section, 
and  offenses  committed  prior  to  the  26th  of 
September,  1888,  cannot  be  punished  under 
the  present  law.  The  portion  of  said  section 
v/hich  fixed  the  punishment  for  the  offenses 


therein  enumerated  has  been  repealed  by  im- 
plication. U.  S.  V.  Barber,  (1888)  37  Fed 
Rep.  55. 

'•  Outside  cover  or  wrapper."  —  When  the 
cover  containing  obnoxious  matter  over- 
spreads or  overlaps  the  pamphlet  or  paper 
mailed,  it  is  an  "  outside  cover "  within  the 
terms  of  the  Act,  even  though  it  is  not  an 
"  inclosing  wrapper  or  cover  "  and  is  of  the 
same  color  as  the  inner  paper.  U.  S.  v, 
Burnell,  (1896)  75  Fed.  Rep.  824. 

The  court  held  that  this  section  of  the 
statute  applies  only  to  matter  exhibited  upon 
an  inclosing  wrapper  or  cover,  and  not  to 
matter  which  is  contained  in  the  body  of  the 
thing  mailed;  that,  the  statute  being  one  con- 
stituting a  criminal  offense,  it  cannot  be  ex- 
tended by  construction  to  cases  where  there 
is  no  wrapper  or  cover  at  all,  even  though 
such  cases  may  be  within  the  reason  and 
policy  of  the  enactment.  U.  S.  r.  Gee,  (1890) 
45  Fed.  Rep.  194. 

''Delineation."  —  Where  the  method  of  a 
collection  agency  was  to  address  a  dunning 
letter  to  the  delinquent  debtor,  enclosed  in  a 
pink  envelope  the  first  time,  and  afterwards 
to  forward  another  such  letter  in  a  black  en- 
velope addressed  in  white  letters,  and  the 
evidence  showed  that  the  postal  employees 
understood  that  the  meaning  and  object  of 
this  was  to  coerce  payment  by  thus  exposing 
the  person  addressed,  it  was  held  that  this 
was  a  "  delineation "  within  the  statute. 
This  term  signifies  representations  expressed 
otherwise  than  by  language,  —  as  by  the  uae 
of  figures,  drawings,  colors,  etc.  U.  S.  f. 
Dodge,  (1895)  70  Fed.  Rep.  235. 

It  is  a  question  for  the  jury  whether  a  de- 
lineation is  calculated  to  affect  injuriously 
the  character  of  the  person  addressed.  U.  8. 
17.  Dodge,  (1895)  70  Fed.  Rep.  235. 

"The  gist  of  the  word  'epithet'  in  this 
section  is  the  thought  or  imputation  con- 
veyed by  the  words  employed,  and  not  the 
particular  parts  of  speech  used  to  convey  it, 
I  am  satisfied  that  Congress  did  not  intend 
to  employ  the  word  *  epithet  *  in  its  re- 
stricted sense,  and  my  only  doubt  is  whether 
the  statute  was  not  intended  to  embrace  all 
scurrilous  and  indecent  communication.  I 
think  the  jury  are  at  liberty  to  infer,  from 
the  postal  card  in  question  in  this  case,  that 
the  writer  intended  to  impute  *  *  *  an 
illicit  connection  with  a  colored  man,  and 
hence  that  it  contains  an  indecent  epithet 
within  the  meaning  of  the  statute."  U.  S. 
V.  Pratti  (1875)  27  Fed.  Cas.  No.  16,082. 

The  epithet  "notorious"  upon  an  envelope 
following  the  name  and  address  is  not  calcu- 
lated to  reflect  injuriously  upon  the  char- 
acter or  conduct  of  the  person  addressed  and 
is  not  within  the  section..  U.  S.  t?.  Jarvis, 
(1894)    69  Fed.  Rep.  357. 

"Th?  connection  in  which  the  word  'in- 
decent' is  used,  taken  with  the  history  of 
the  legislation  upon  the  subject,  leads  me 
to  the  concl\i»ion  that  it  means  immodest, 
impure:  and  that  language  which  is  coarse 
or  unbecoming,  or  even  profane,  is  not  within 
the  inhibition  of  this  Act."  U.  S.  r.  Smith, 
(1882)    11   Fed.   Rep.   6f.3. 

"  That  which  shocks  the  ordinary  and  com- 
mon sense  of  men  as  an  '  indecencv '  is  the 
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{ISaU)   38  Fed.  Rep.  326. 

Whithei  a  writing  is  "  scsniloiia "  when 
used  on  a  postal  within  the  meaning  of  this 
section  is  properly  a.  question  for  the  jury. 
U.  S.  c.  Olney,  (1889)  38  Fed.  Rep.  328,  note. 

Thj  term  "  display "  used  in  the  statute 
does  not  tend  to  limit  the  tcrniB  which  pre- 
cede it.  This  term  is  as  applicable  to  the 
word  '■  delineations "  as  it  is  to  writing  or 
printing.  It  is  unimportant  that  the  sig- 
nification of  the  device  may  be  confined  to 
the  post-office  employees.  They  alone  would 
see  the  writing  or  printing  if  this  method 
of  expressing  the  same  thing  was  employed. 
U.  S.  tJ.  Dodge,   (180S)   70  Fed.  Rep.  235. 

It  is  a  question  of  fact  for  the  jury 
whether  the  display  of  certain  words  upon 
an  envelope  would  support  an  indictment 
under  this  section.  U.  8,  c.  Brown,  (1890) 
43  Fed,  Rep.   135. 

Envelopes  from  collection  agencies.  —  De- 
positing matter  in  the  mail  for  delivery,  upon 
the  envelope  of  which  appear  the  words  "  Ex- 
celsior Collection  Agency "  printed  in  very 
large  full-faced  capital  letters,  occupying 
more  than  half  of  the  envelope  and  separate 
from  the  return  directions,  constitutes  an  of- 
fense under  this  Act.  U.  S.  v.  Brown,  ( 1890) 
43  Fed.  Rep.  136.  Compare  Ew  p.  Doran, 
(1887)  32  Fed.  Rep.  76  (decided  under  the 
Act  of  July   12,  1870,  ch.  186). 

A  dunning  letter  in  respectful  terms,  en- 
closed in  an  unsealed  envelope  bearing  a  re- 
turn address  to  a  mercantile  collection  agency 
in  type  of  a  size  and  character  common  to 
business  use,  is  not  within  this  sectioo.  In  re 
Barber,   (1896)   75  Fed.  Rep.  980. 

A  sealed  letter  containing  insulting  lan- 
guage is  not  witliin  this  Act.  V.  S.  v.  Du- 
rant,  (1891)  46  Fed.  Rep.  7S3. 

A  sealed  letter,  the  envelope  of  which 
contains    no    objectionable    matter,    is    not 


A  postal  card  demanding  tlie  payment  of  a 
debt,  stating  that  it  is  long  past  due  and 
that  a  collector  has  called  several  times,  but 
in  respectful  terms  and  with  no  intent  ap- 
parent to  put  it  in  such  form  as  to  attract 
public  notice,  or  to  make  it  offensive  to  the 
person  addressed,  is  not  within  this  Act  But 
a  postal  card  on  which  is  written  a  demand 
for  the  payment  of  a  debt,  and  a  threat  to 
sue,  or  to  place  the  demand  in  the  hand  of 
a  lawyer  for  suit,  if  the  debt  is  not  paid,  is 
now  nonmailable  matter.  U.  S.  v.  Bayle, 
(1889)    40   Fed.  Rep.   064. 

A  postal  card  stating  that  the  writer  would 
garnishee  and  foreclose,  but  disliked  to  do  so 
if  the  addressee  would  only  be  half  white, 
indicates  that  the  person  addressed  was  dis- 
honest, and  taken  in  connection  with  the 
other  part  of  the  postal  demanding  a  pav- 
ment  on  a  note  is  within  the  statute.  U.  'S. 
V.  Smith.   (1895)   00  Fed.  Rep.  971. 

A  postal  card  ststine  that  rent  was  doe 
and  not  paid  and  that  the  matter  would  be 
placed  in  an  officer's  hands  if  payment  were 
not  made  by  a  certain  date  is  not  within  this 
"     "  Elliott,    (1892)    51    Fed. 


Rep.   807.  - 


"I    ! 


*  *  *  yon  do  not  intend  to  pay  any  at- 
tention to     *     *     •     your  agreements,"  was 

obviously  intended  to  reflect  upon  the  char- 
acter and  conduct  of  the  person  addressed, 
and  was  therefore  within  the  last  paragraph 
of  the  statute.  U.  S.  v.  Simmons,  (1804) 
61  Fed.  Bep.  640. 

For  language  ns°d  on  postals  held  not  to 
be  of  a  "  threatening  character,"  see  U.  S. 
V.  Simmons,   (1894)   61  Fed.  Rep.  640. 

For  langnagc  held  to  be  "indecent,"  "acnr- 
rilous,"  and  "  defamatory,"  when  used  on  a 
postal,  within  the  meaning  of  this  section, 
see  U.  S.  V.  Davie,  (1389)   38  Fed.  Rep.  326. 


Sec.  3895.  ILetters  seized  to  be  reiumed  to  senders.]  All  letters,  packets, 
or  other  matter  which  may  be  seized  or  detained  for  violation  of  law  shall  be 
returned  to  the  owner  or  sender  of  the  same,  or  otherwise  disposed  of  as  the 
Poetmaater-General  may  direct*      [fi,  iS.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
323. 

Thia  section  does  not  constitute  a  post- 
master a  sailing  or  detaining  officer  of  sus- 
pected letters.  It  confers  no  power  to  seize 
or  to  detain,  but  merely  directs  the  dispo- 
sition to  be  made  of  letters  "  seized  or  de- 
tained for  violation  of  law "  under  other 
statutory  provisions.  (1878)  16  Op,  Atty.- 
Gen.  5. 

No  application  to  dutiable  articles  from 
foreign  country.  —  This  section,  which  r>-'i- 
vides  for  the  return  to  the  owner  or  sender 
of  letters,  packets,  or  other  matter  which 
may  be  seized  for  violation  of  law,  was  not 
intended  to  be  applied  to  dutiable  articles 


sent  through  the  mails  from  a  foreign  coun- 
try, and  the  sending  of  which  is  forbidden  by 
the  postal-union  treaty.  Von  Cotzhausen  V. 
Nftzro.   (1879)    15  Fed.  Rep.  891. 

The  postmastei-geucral  is  not  authorized 
either  hy  this  Act  or  bv  the  Act  of  June  8, 
1872.  ch.  335.  sec.  301,  infra,  or  by  the  pro- 
visions of  any  other  section  of  that  Act,  to 
order  the  ilptention  of  mail  matter  after  it 
has  reached  its  destination  and  been  dis- 
tributed by  the  postmaster  ready  for  de- 
livery, though  there  may  bo  a  well-grounded 
suspicion  that  it  is  or  baa  been  attempted 
to  be  circulated  in  violation  of  law.  (1872) 
U  Op.  Atty.-Gen.   14.1. 

I  Vrfume  V. 


Foitagt. 


POSTAL  SERVICE. 


Aet  of  lUreh  8,  lt7». 


[IV.  Postage.] 

SbC.  3896.   [Prepayment  of  postage.']    Postage  on  all  mail-matter  must  be 
prepaid  by  stamps  at  the  time  of  mailing,  unless  herein  otherwise  provided  for. 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
302. 
Sees.    3896-3913    constitute    chapter   4    of 


title  46  of  the  Revised  Statutes  entitled  as 
above. 


Sec.  3897.   [Third'chiss  matter.']     [Superseded.] 


This  section  was  as  follows: 
''  Sec.  3897.    All  mail-matter  of  the  third 
class   must   be   prepaid   in  full   in   postage- 


stamps  at  the  office  of  mailing.'*    Act  of  Jan. 
9,  1873,  ch.  21,  17  Stet.  L.  407. 

It  is  superseded  by  the  provisions  of  Act 
of  March  3,  1879,  ch.  180,  sec.  17,  supra,  p.  831. 


SbC.  3898.  [DisposaX  of  pojrtly  paid  and  unpaid  letters.]  All  mail-matter 
deposited  for  mailing,  on  which  one  full  rate  of  postage  has  been  paid  as 
lequired  by  law,  shall  be  forwarded  to  its  destination,  charged  with  any  portion 
of  the  proper  postage  which  may  be  unpaid,  to  be  collected  on  delivery.  But 
if  any  mail-matter,  on  which  by  law  the  postage  is  required  to  be  prepaid  at  the 
mailing-office,  shall  by  inadvertence  reach  its  destination  without  any  prepay- 
ment, double  the  prepaid  rates  shall  be  charged  and  collected  on  delivery. 
[A*.  S.] 


Act  of  June  8,  1872,  ch.  335,  17  Stet.  L. 
302. 

For  provisions  modifying  this  section,  see 
sections  26  and  27  of  the  Act  of  March  3, 
1879,  immediately  following. 

"One  fuU  rate  of  postage.'*  —  When  the 
rate  of  postage  on  first-class  matter  was  three 
cents  for  each  half  ounce  or  fraction  thereof, 
the  phrase  "  one  full  rate  of  postage  "  in  the 
above  section  meant  simply  the  amount  of 
postage  required  -for  the  transmission  of  a 
half  ounce  of  such  matter,  viz.,  three  cents. 
Letter-Postage,  (1873)  14  Op.  Atty.-Gen.  186. 

Detention  or  withholding  of  letters.  —  Let- 


ters not  fully  paid  might,  under  R.  S.  sees. 
3896-3900,  be  deteined  by  the  postmaster  in 
whose  office  they  were  deposited  until  the 
payment  of  postage;  and  letters  on  which  no 
postage  was  prepaid  might  be  withheld  from 
the  mails  by  such  postmaster.  Lotteries, 
(1878)  16  Op.  Atty.-Gen.  6. 

Amount  collectible  at  destination.  —  Let- 
ters partly  but  not  fully  prepaid  at  the  time 
of  mailing  should  be  charged  only  with  the 
actual  balance  not  prepaid,  and  not  with 
double  the  amount  of  the  deficiency.  Letter- 
Postege,  (1873)  14  Op.  Atty.-Gen.  186. 


Se€.  26.  [Part-paid  letters  to  he  delivered  on  payment  of  deficiency  by 
special  stamps,]  That  all  mail-matter  of  the  first  class  upon  which  one  full 
rate  of  postage  has  been  prepaid  shall  be  forwarded  to  its  destination,  charged 
Avith  the  unpaid  rate,  to  be  collected  on  delivery;  but  postmasters,  before 
delivering  the  same,  or  any  article  of  mail-matter  upon  which  prepayment  in  full 
has  not  been  made,  shall  affix,  or  cause  to  be  affixed,  and  canceled,  as  ordinary 
Ftamps  are  canceled,  one  or  more  stamps  equivalent  in  value  to  the  amount  of 
postage  due  on  such  article  of  mail-matter,  which  stamps  shall  be  of  such  special 
design  and  denomination  as  the  Postmaster-General  may  prescribe,  and  which 
shall  in  no  case  be  sold  by  any  postmaster  nor  received  by  him  in  prepayment 
of  postage.     *     *     *     [20  8iatL.S61.] 

a  commission  upon  the  amount  of  such  spe- 
cial stamps  so  canceled,  the  same  as  now  al- 


This  and  the  following  section  27  are  from 
the  Act  of  March  3,  1879,  ch.  180.  The 
omitted  part  of  the  section  was  as  follows: 

"That  in  lieu  of  the  commission  now  al- 
lowed to  postmasters  at  oflRces  of  the  fourth 
class  upon  the  amount  of  unpaid  letter-post- 
age collected,  such  postmasters  shall  receive 
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lowed  upon  postage  stamps,  stamped  envel- 
opes postal  cards,  and  newspaper  and 
periodical  stamps  canceled  as  postages  on 
matter  actually  mailed  at  their  offices:  Pro- 
videdf  The  Postmaster  General  may,  in  his 
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Sec.  27.  [Failure  to  account  for  postage  due  or  collected  —  penalty.]  That 
any  postmaster  or  other  person  engaged  in  the  postal  service  who  shall  collect, 
and  fail  to  aceount  for,  the  postage  due  upon  any  article  of  mail-matter  which  he 
inay  deliver,  witliout  having  previously  affixed  and  canceled  such  special  stamps, 
an  hereinbefore  provided,  or  who  shall  fail  to  affix  such  stamp,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by  a  fine 
of  fifty  doUars.      [20  Stai.  L.  S6Z.'] 


Sec.  4.  {Return  or  remailing  of  other  classes  of  mc^  —  notice  to  sender."] 
That  second,  third,  and  fourth  class  mail  matter  sliall  not  be  returned  to  sender 
or  re-mailed  until  the  postage  has  been  fully  prepaid  on  the  same :  Provided, 
That  in  all  cases  where  undelivered  matter  of  these  classes  is  of  obvious  value, 
the  sender,  if  known,  shall  be  notified  of  the  fact  of  nondelivery,  and  be  given  the 
opportunity  of  prepaying  the  return  postage.      [SO  Stat.  L.  i-J^.] 

This  la  from  the  Postal  Service  Appropria-        Stat.  L.  1176,  the  proviso  above  is  materially 
tion  Act  o[  June  13,  18B8,  ch.  446.  altered.     See  AppemUa. 

In  the  Act  of  March  3,  1903.  ch.  1009,  32 

Sec.  3899.  [Fniuduleni  receipts  of  postage  —  penalty.]  If  any  postmaster, 
or  other  person  authorized  by  the  Postmaster-General  to  receive  the  postage  of 
letters,  shall  fraudulently  demand  or  receive  any  rate  of  postage,  or  gratuity,  or 
reward,  other  than  is  provided  by  this  section,  for  the  postage  of  letters  or 
packets,  he  shall  be  punishable  by  a  fine  of  one  hundred  dollars.      [R.  S.^ 

Act  of  June  8,  1672,  ch.  33G,  17  SUt.  L.  322. 

Sec.  3900.   [Postage  to  be  pood  before  delivery.']   No  mail-matter  shall  be 
delivered  until  the  postage  due  thereon  haa  been  paid.      [R.  8.] 
Act  of  June  8,  1872,  ch.  335,  IT  SUt.  L.  303. 

Sec.  3901.  [Box-renia  to  be  prepaid.]  No  box  at  any  post-office  shall  be 
assigned  to  the  us©  of  any  person  until  the  rent  thereof  has  been  paid  for  at 
least  one  quarter  in  advance,  for  which  the  postmaster  shall  give  a  receipt. 
iR.S.] 

Act  of  June  8,  1872,  cL  336,  17  Stat.  L.  303. 

S©C.  3902.   [Unpaid  soldiers'  and  sailors'  letters.]      [Superseded.] 

This  section  was  aa  follows:  United  States,  to  tiieir  deatination."    Act  of 

"Sec.   3902.  The   Postmaster- General   may  June  S,  1872,  ch.  335,  17  Stat.  L.  303. 

provide   bj   ren^tation   for   transmittinR  tin-  It  was  superseded  by  the  Act  of  March  3, 

paid   and    dulj    certified   letters   of   soldiers,  1879.  cb.  180,  sec.  0,  set  forth,  infra,  p.  864. 
sailors,   (Lnd  marines   in   the   service   of   the 

Sec.  3903.  [Postage  on  letters  and  letter-matter.']     [Superseded.] 

This  section  waa  as  follows;  tween  authors  and  publishers,  and  local  or 

"  Sbc.  3903.    On  all  mail-matter  which  is       drop  letters;  on  all  printed  matter  which  is 

wholly    or   partly   in   writing,   except   book-       so  marked  as  to  convey  any  other  or  turther 

nwnniKripta  and  cometed  proofs  passing  be-       information  than  is  conveyed  by  the  original 
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print,   except  the   correction 
graphical  errors;  on  all  matti 
in  violation  of  law  or  the  re 
Department  respecting  incloe 
matter  to  which  no  specific  i 
assigned,  postage  shall  be  c? 

Sec.  3904.  [Drof 

This  section  was  as  fol 
"  Sec.   3904.  Letters  cf 
drop  or  local  letters,  dr 
post-office  or  its  carrie 
with  postage  at  the  ral 
the  system  of  free  deliv 


Sec.  9.   [Post 
on  mailable  mattf 
shall  be  prepaid 
thereof ;  postal  < 
of  one  cent  eacJ 
mailed  at  the 
delivery  at  let 
thereof  where 
General  may, 
certified  lett 
States  to  the 

This  is  fi 
See  amer 
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Buch  regulations  as  the  Postmaster-General  may  prescribe,  written  messages  on 
private  mailing  cards,  such  cards  to  be  sent  openly  in  the  mails,  to  be  no  larger 
than  the  size  fixed  by  the  convention  of  the  Universal  Postal  Union,  and  to  be 
approximately  of  the  same  form,  quality,  and  weight  as  the  stamped  postal  card 
now  in  general  use  in  the  United  States.     [SO  Stat.  L.  J^IO.'] 

Double  postal  cards.  —  See  Act  of  March  3,  1879,  ch.  180,  sec.  32,  infra,  p.  867. 

Sec.  3905.   [Postage  on  regulcur  printed  matter.]      [Superseded.] 


This  section  was  as  foUows: 

"Sec.  3905.  On  newspapers  and  other  peri- 
odical publications,  not  exceeding  four  ounces 
in  weight,  sent  from  a  known  office  of  publi- 
cation to  regular  subscribers,  postage  shall  be 
charged  at  the  following  rates  per  quarter, 
namely:  On  publications  issued  less  fre- 
quently than  once  a  week,  at  the  rate  of  one 
cent  for  each  issue;  issued  once  a  week,  five 


cents;  and  five  cents  additional  for  each  issue 
more  frequent  than  once  a  week.  And  an  ad- 
ditional rate  shall  be  charged  for  each  addi- 
tional four  ounces  or  fraction  thereof  in 
weight."  Act  of  June  8,  1872,  ch.'335, 17  Stat. 
Ll  303. 

It  was  superseded  by  Act  of  June  23, 1874, 
ch.  456,  sec.  5,  set  forth  below. 


Sec.  3906.   [Certain  postage  to  be  padd  qiuirterly.']     [Superseded.] 


This  section  was  as  follows:  * 

"Sec.  3906.  On  newspapers  and  'other  peri- 
odicals sent  from  a  known  office  of  publica- 
tion to  regular  subscribers,  the  postage  shall 
be  paid  before  delivery,  for  not  less  than  one 
quarter,  nor  more  than  one  year;  which  pay- 
ment may  be  made  either  at  the  office  of  mail- 


ing or  delivery,  commencing  at  any  time;  and 
the  postmaster  shall  account  for  such  postage 
in  the  quarter  in  which  it  is  received."  Act 
of  June  8,  1872,  ch.  335,  17  Stat.  L.  303. 

It  was  superseded  by  Act  of  June  23,  1874, 
ch.  456,  sec.  6,  infra,  p.  856. 


Sec.  3907.   [Postage  on  packages  of  small  papers.]     [Superseded.] 


This  section  was  as  follows: 

"Sec.  3907.  The  Postmaster-General  may 
provide  by  regulations  for  carrying  small 
newspapers,  issued  less  frequently  than  once 
a  week,  in  packages  to  one  address,  from  a 
known  office  of  publication  to  regular  sub- 


scribers, at  the  rate  of  one  cent  for  each  four 
ounces  or  fraction  thereof."  Act  of  June  8, 
1872,  ch.  335,  17  Stat.  L.  303. 

It  was  superseded  by  Act  of  June  23,  1874, 
ch.  456,  sec.  5,  set  forth  below. 


Sec.  3908:   [Postage  to  regular  dealers.]      [Superseded.] 


This  section  was  as  follows: 

"  Sec.  3908.  Persons  known  as  regular  deal- 
ers in  newspapers  and  periodicals  may  receive 
and  tran^ioit  by  mail  such  quantities  of  either 
as  they  may  require,  and  pay  the  postage 
thereon  as  received,  at  the  same  rates,  pro 


rata,  as  regular  subscribers  to  such  publica- 
tions who  pay  quarterly  in  uivance."  Act  of 
June  8,  1872,  ch.  335,  17  Stat.  L.  303. 

It  was  superseded  by  Act  of  June  23, 1874, 
ch.  456^  sec.  5,  set  forth  below. 


Sec.  5.  [Postage  on  newspapers  and  periodicals  sent  to  subscribers  or  news 
agents.]  That  on  and  after  the  first  day  of  January,  eighteen  hundred  and 
seventy-five,  all  newspapers  and  periodical  publications  mailed  from  a  known 
office  of  publication  cy  news  agency,  and  addressed  to  regular  subscribers  or 
news  agents,  postage  shall  be  charged  at  the  following  rates :  On  newspapers  and 
periodical  publications,  issued  weekly  and  more  frequently  than  once  a  week, 
two  cents  for  each  pound  or  fraction  thereof  and  on  those  issued  less  frequently 
than  once  a  week,  three  cents  for  each  pound  or  fraction  thereof.  Provided 
That  nothing  in  this  act  shall  be  held  to  change  or  amend  section  ninety-nine 
of  the  act  entitled  "An  act  to  revise,  consolidate,  and  amend  the  statutes  relating 
to  the  Post-Office  Department,"  approved  June  eight,  eighteen  hundred  and 
fieventy-two :     [18  Stat.  L.  2»2.  ] 

This  and  the  following  section  6  are  from       wholly,  superseded  by  the  provisions  of  Act 

the  Act  of  June  23,  1874,  ch.  456.  of  March  3,  1885,  ch.  342,  sec.  1,  supra,  p.  854, 

This   section  seems  to  be  mainly,  if  not       but  is  here  retained  as  necessary  to  a  correct 
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porated  i 


}  the  Revised  Statutes  as  section 


strued  together,  and  when  so  construed  the 
section  of  the  Revised  Statutes  limits  the 
effect  of  the  Act,  and  newapapera  deposited 
in  good  faith  in  an  office  outside  of  the  mail- 
ing district  within  which  the;  are  actually 
published  are  transmissible  at  pound  rate^  to 
subscribers  within  the  district  of  publication. 
Newspaper  Postage,  (1878)  16  Op.  Atty.-Gen. 


A    "periodical    pnblication,"    within    the 

meaning  of  the  statute,  is  defined  as  "  every 
printed  literary  paper,  printed  and  published 
periodically  in  parts  or  numbers  at  definite 
intervals."  Periodical  Publications,  (1877)  15 
Op.  Atty.-Gen.  345. 
Hawipapeis  published  ontaide  of  district  of      ±o£. 

Sec.  6.  [Method  of  paying  postage  in.  such  cases.]  That  on  and  after  the 
first  day  of  January,  eighteen  hundred  and  seventy-five,  upon  the  receipt  of  such 
newspapers  and  periodical  publications  at  the  office  of  mailing,  they  shall  he 
weighed  in  bulk,  and  postage  paid  thereon  by  a  special  adhesive  stamp,  to  be 
devised  and  furnished  by  the  Postmaster-General,  which  shall  he  affixed  to  siic'i 
matter,  or  to  the  sack  containing  the  same,  or  upon  a  memorandum  of  such  mail 
ing,  or  otherwise,  as  the  Postmaster-General  may,  from  time  to  time,  provide  by 
regulation.      [7S  Stat.  L.  «55.] 


See  note  to  section  5,  supra, 
DisGODtintMDce  of  special  newspaper  stamps. 
See  Act  of  June  13,  18B8,  eh.  446,  sec.  1,  infrv, 
p.  Sfi4. 

The  sale  of  newspaper  stamps  to  the  public 
is  not  prohibited  by  the  statute,  and  replevin 
will  not  lie  for  such  stamps  held  by  a  dealer 
for  sale  to  stamp  collectors,  notwithstanding 
regulations  by  the  post  master -general  for- 
bidding the  sale  of  a,  particular  kind  of  stamp, 
where  a  circular  issued  by  the  post-office  de- 
partment, and  never  canceled  or  repudiated, 
has  offered  for  sale  on  application  specimens 
of  various  stamps  including  the  issues  and 
denominations  in  suit;     and  whsre,  further- 


more, complete  sets  of  the  stamps  have  bi^n 
issued  by  the  government,  without  reserving 
any  right  or  title  to  them  or  control  over 
their  disposition,  to  foreign  governments  or 
delegates  of  such  governments.  U.  S  t>. 
Walter  Scott  Stamp  Co.,  (18»B)  87  Fed.  Kep. 
721. 

The  practice  under  the  Act  of  1874,  imme- 
diately after  its  passage,  was  to  sell  and  de- 
liver the  stamps  to  the  public,  who.  when  they 
wanted  their  package  forwarded,  gave 
stamps  for  the  amount  of  the  proper  postage 
to  the  postmaster  at  the  office  where  they 
turned  it  in,  U.  S.  v.  Walter  Scott  Stamp 
Co.,  (1B08)  87  Fed.  Rep.  721. 


[Sec.  1.]  [Postage  on  publications  of  second  class  serd  to  subscribers  orneim 
ageriis.']  *  *  «  That  all  publications  of  the  second  class,  except  as  pro- 
vided in  section  twenty-five  of  said  act,  when  sent  by  the  publisher  thereof,  and 
from  the  office  of  publication,  including  sample  copies,  or  when  sent  from  a  news 
agency  to  actual  subscribers  thereto,  or  to  other  news  agents,  shall,  on  and  after 
July  first,  eighteen  hundred  and  eighty-five,  be  entitled  to  transmission  throngli 
the  mails  at  one  cent  a  pound  or  a  fraction  thereof,  such  postage  to  be  prepaid 
as  now  provided  by  law.     •     »     •     [£3  Stat.  L.  387.] 


This  is  from  the  Postal  Service  Appropria- 
tion Act  of  March  3,  188S,  ch.  342.  Section 
2.>.  mentioned  in  the  text,  is  from  the  Act 
of  Jilarch  3,  1879,  ch.  180,  referred  to  in  the 


preceding  part  of  the  section,  which  is  set  out 
supra,  p.  81)4.  Said  section  26  is  set  out 
infra,  p.  857. 


[Act  of  June  9,  188*,  ch.   73,  S3  8UU.  t,  40.] 

1  newspapers  and  periodicals  when  sent  by  other  than  publishers 
or  news  agents.]    That  the  rate  of  postage  on  newspaper  and  periodical  publica- 
tions of  the  second  class,  when  sent  by  others  than  the  publisher  or  news  agent, 
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Sec.  25.  [Pvilications  sent  to  subscribers  m.  cnvnty  of  publicaiioTi,^  That 
publicatioDB  of  the  second  clasa,  one  copy  to  each  actual  subscriber  residing  in 
the  county  where  the  same  are  printed,  in  whole  or  in  part,  and  published,  shall 
go  free  through  the  mails ;  but  the  same  shall  not  be  delivered  at  letter  carrier 
offices,  or  distributed  by  carriers,  unless  postage  is  paid  thereon  at  the  rate  pre- 
scribed in  section  thirteen  of  this  act:  Provided,  That  the  rate  of  postage  on 
newspapers,  excepting  weeklies,  and  periodicals  not  exceeding  two  ounces  in 
weight,  when  the  same  are  deposited  in  a  letter-carrier  office  for  delivery  by  its 
carriers,  shaJl  be  uniform  at  one  cent  each ;  periodicals  weighing  more  than  two 
ounces  shall  be  subject,  when  delivered  by  such  carriers,  to  a  postage  of  two 
cents  each,  and  these  rates  shall  be  prepaid  by  stamps  affixed.  [j?0  Stat.  L. 
S61.'] 


This  ia  from  the  Act  of  March  3, 1879,  ch.  180. 

The  reference  in  the  text  to  section  13  is 
eridently  an  error  for  section  11.  For  Bubsti- 
tute  for  such  section  see  Act  of  March  3, 
1885.  ch.  342,  sec.  1,  set  forth  supra,  p.  866. 

This  lectioo  apparently  sopenedet  R.  B. 
sec.   38T2.     See   Newspaper   Postage,   16   Op. 


The  word  "  peijodicali "  in  this  section  is 
synonymous  with  "  periodical  publications  " 
in  other  sections  of  the  statute.  Payne  v. 
Houghton,  (1903)  22  App.  Caa.  (D.  C.)  234. 


[Sec.  1,]  [Newspaper  and  periodical  stamps  discontinued.]  *  •  * 
That  after  the  thirtieth  day  of  June,  eighteen  hundred  and  ninety-eight,  the  use 
of  newspaper  and  periodical  stamps  may  be  discontinued,  and  all  postage  on 
aecond-clasa  matter  mailed  shall  he  collected  and  accounted  for  under  such  regu- 
lations as  the  Poatmaster-General  may  prescribe:  And  provided  further.  That 
this  shall  in  no  manner  be  construed  so  as  to  repeat  the  present  law  requiring 
prepayment  of  postage  upon  second-class  mail  matter ;     *     »     •      [50  Stat  L. 

m.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  13,  1898,  ch.  446. 
Sec.  3909.   [Affidavits  of  publishers  —  penalty.]    [Superseded.^ 


This  section  was  as  follows: 

"  Sbc.  390B.  The  Postmaster-General  may 
prescribe,  by  regulation,  an  affidavit,  in  form, 
to  be  taken  by  the  publisher,  or  by  the  clerk, 
agent,  or  servant  of  the  publisher,  of  any 
newspaper  or  other  periodical  which  may  by 
law  be  sent  to  regular  subscribem  without 
prepayment  of  postage  at  the  mailing- olTice, 
to  the  effect  that  neither  he  nor  any   other 

Eroprietor,  clerk,  agent,  or  employ^  within 
is  knowledge  will  send,  cause  or  permit  to 
be'sent  through  the  mail,  without  prepay- 
ment by  postage' stamps,  any  copies  of  such 
newspaper  or  other  periodical  (naming  it)  ex- 


cept to  bona<Sde  and  regular  subscribers 
thereto;  and  if  any  such  newspaper  or  other 
periodical  shall  be  thus  unlawfully  sent,  with 
the  knowledge  or  consent  of  such  proprietor, 
or  his  agent,  clerk,  or  servant  in  charge  of 
such  business,  or  if  such  afBdavit  shall,  when 
required  by  the  Post  master -General  or  any 
special  agent  of  the  Post- Office  E>epartment, 
be  refused,  the  person  guilty  of  the  offense,  or 
retiicing  to  make  the  affidavit,  shall  be  liable 
to  a  penaltv  of  fifty  dollars  in  each  case." 
Act  of  June  8,  1872.  ch.  335,  17  Stat.  L.  .TO3. 
It  was  superseded  by  Act  of  June  23,  1674, 
ch.  456.  sec.  9,  set  forth  below. 


Sbo.  9.    [Affidavits  of  publishers,  agents,  etc.,  as  to  prepayment  of  postage  — 
penalties.]    That  the  Postmaster-General,  when  in  his  judgment  it  shall  be 
Dcusearj,  may  prescribe,  by  regulation,  an  affidavit  in  form,  to  be  taken  by  each 
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undei  tHe  provisions  ol  this  act,  or  dews  agent  wHo  aistrioutes  any  or  sucH  news- 
papers or  periodical  publications  under  the  provisionB  of  this  act,  or  employee  of 
such  publisher  or  news  agent,  stating  that  he  will  not  send,  or  knowingly  permit 
to  be  sent,  through  the  mails  any  copy  or  copies  of  such  newspaper  or  periodical 
publications  except  to  regular  subscribers  thereto,  or  news  agents,  without  pre- 
payment of  the  postage  thereon  at  the  rate  of  one  cent  for  each  two  ounces  or 
fractional  part  thereof;  and  if  such  publisher  or  news  agent,  or  employee  of 
such  publisher  or  news  agent,  when  required  by  the  Postmaster-General  or  any 
special  agent  of  the  Post-Office  Department  to  make  such  affidavit,  shall  refuse  so 
to  do,  and  shall  thereafter,  without  having  made  such  aiBdavit  deposit  any  news- 
papers in  the  mail  for  transmission,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction,  s^hall  be  fined  not  exceeding  one  thousand  dollars  for  each 
refusal;  and  if  eny  such  person  shall  knowingly  and  willfully  mail  any  such 
matter  without  the  payment  of  postage  as  provided  by  this  act,  or  procure  the 
same  to  be  done  with  the  intent  to  avoid  the  prepayment  of  postage  due  thereon ; 
or  if  any  postmaster  or  poet-offlce  official  shall  knowingly  permit  any  such  matter 
to  be  mailfd  without  prepayment  of  postage  as  provided  in  this  act,  and  in  viola- 
tion of  the  proviii'jiis  of  the  same,  he  or  they  shall  be  deemed  guilty  of  a  misde- 
mennor,  and,  on  conviction  thereof,  shall  be  fined  not  more  than  one  thousand 
dollars,  or  imprisoned  not  exceeding  one  year,  one  or  both,  in  the  discretion  of 
the  court.      \JS  Stal.  L.  233.] 

This  is  from  the  Act  of  June  23,  18T4,  ch.  46& 

Sec.  3910.   [Postage  on  traimeni,  etc.,  matter.]    [Superseded.] 

This  section  was  as  follows:  samples  of  metaU,  ores,  minerals,  and  mer- 

"Sec.    3S10.     On   mailable   matter  of   the  chandise."    Act  of  June  8,  1872,  ch.  335,  17 

third  class,  except  as  herein  stated,  postage  Stat.  L.  304. 

shall  be  charged  st  the  rate  of  one  cent  for  It  was  superseded  hj  Act  of  March  3,  1870, 

each  two  ounces  or  fraction  thereof.     Double  ch.  180,  sees.  17,  21,  »upra,  pp.  831,  832. 

these    rates    shall    be    charged    for    books, 

SfiC.  391-1.  [Clothing  to  soldiers  by  mail.]  Packages  of  woolen,  cotton,  or 
linen  clotliiua;,  not  exceeding  two  pounds  in  weight,  may  be  sent  through  the 
mail  to  any  non-commissioned  officer  or  private  in  the  Army  of  the  United 
States,  if  prepaid,  at  ilic  rale  I'-i'  rne  cent  for  each  one  ounce  or  fraction  thereof, 
subject  to  Buch  regulations  as  thr  Postmaster-General  may  prescribe.      [R.  S.] 

Act  of  June  6,  1872,  ch.  335,  17  Stat.  L.  304, 

Sec.  3912.  [Postage  on  foreign  mail-matter.]  The  rate  of  United  States 
postage  on  mail-matter  sent  to  or  received  from  foreign  countries  with  which 
different  rates  have  not  been  established  by  postal  convention  or  other  arrange- 
ment, when  forwarded  by  vessels  regularly  employed  in  transporting  the  mail, 
shall  be  ten  cents  for  each  half-ounce  or  fraction  thereof  on  letters,  unless 
reduced  by  order  of  the  Postmaster-General ;  two  cents  each  on  newspapers ;  and 
not  exceeding  two  cents  per  each  two  ounces,  or  fraction  thereof,  on  pamphlets, 
periodicals,  books,  and  other  printed  matter,  which  postage  shall  be  prepaid 
on  matter  sent  and  collected  on  matter  received ;  and  to  avoid  loss  to  the  United 
States  in  the  payment  of  balances,  the  Postmaster-General  may  collect  the  un- 
paid postage  on  letters  from  foreign  countries  in  coin  or  its  equivalent.     [R.  S,] 

Act  of  June  8,  1672,  ch.  336,  17  SUt.  L.  304. 

Sec.  3913.  [Postage  on  irregular  sea-letirrs.]    All   letters    conveyed  by 
vessels  not  regularly  employed  in  carrying  the  mail  shall,  if  for  delivery  within 
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Act  of  Juiu  8,  1872,  ch.  335,  17  SUt.  L.  304. 


Sbo.  13.  IPosiage  on  Congressional  Record.l  *  *  *  That  the  postage 
on  each  copy  of  the  daily  Congressional  Record  mailed  from  the  city  of  Wash- 
ington as  transient  matter  shall  be  one  cent      [18  Stat.  L.  S37.] 

This  is  from  the  Postal  Service  Appropria.-  rate  of  postage  on  public  documents,  and  is 
tioQ  Act  of  June  23,  1874,  ch.  45S.  The  superseded  by  the  various  provisions  relating 
omitted  port  of  the  section  related  to  the      to  the  franking  privilege. 


Sbo.  5,  [Franking  of  Congressional  Record  by  memhers  of  Congress.']  That 
from  and  after  the  passage  of  tliis  act,  the  Congressional  Record,  or  any  part 
thereof,  or  speeches  or  reports  therein  contained,  shall,  under  the  frank  of  a 
member  of  Congreasj  or  delegate,  to  be  written  by  himself,  be  carried  in  the 
mail  free  of  postage,  under  such  regulatioos  as  the  Poatmastar-General  may 
prescribe.     *     *    *     [18  Slat.  L.  S43.] 

This  and  section  7  following  are  from  the  See  more  extensive  provisions  in  the  follow. 

PosltU  Service  Appropriation  Act  of  March  3,       ing  sections. 
1876,  ch.  128. 

Sec.  7.  [FranJcing  of  seeds  and  reports  from  Agricultural  Departmeni.'] 
That  seeds  transmitted  by  the  Commissioner  of  Agriculture,  or  by  any  member 
of  Congress  or  delegate  receiving  seeds  for  distribution  from  said  Department, 
U^ther  with  agricultural  reports  emanating  from  that  Department,  and  so 
transmitted,  shall,  binder  such  regulations  as  the  Postmaster-General  shall  pre- 
scribe, pass  through  the  mails  free  of  ehar^.  And  the  provisions  of  this  section 
shall  apply  to  ex-members  of  Congress  and  ex-delegates  for  the  period  of  nine 
months  after  the  expiration  of  their  terms  as  members  and  delegates.     [IS  Stat. 

See  note  to  section  6,  supra. 


Seo.  5.  [Letters,  etc.,  on  public  business  free  —  official  envelopes  —  penr 
alty  for  private  use.]  That  it  shall  be  la^vful  to  transmit  through  the  mail,  free 
of  postage,  any  letters,  packages,  or  other  matters  relating  exclusively  to  the 
business  of  the  Giovemment  of  the  United  States:  Provided,  That  every  such 
letter  or  package  to  entitle  it  to  pass  free  shall  bear  over  the  words  "  Official 
business  "  an  endorsement  showing  also  the  name  of  the  Department,  and,  if 
from  a  bureau  or  office,  the  names  of  the  Department  and  bureau  or  office,  as 
the  case  may  be,  whence  transmitted.  And  if  any  person  shall  make  use  of 
any  such  official  envelope  to  avoid  the  payment  of  postage  on  his  private  letter, 
package,  or  other  matter  in  the  mail,  the  person  so  offending  shall  be  deemed 
guilty  of  a  misdemeanor,  and  snhirc*  to  f>  fine  of  throe  hundred  dollars,  to  be 
prosecuted  in  any  court  of  competent  jurisdiction.     [19  Slal.  L.  355.] 

This   and   sections   6   and   7   following  arc       p.  883;   Act  of  Feb.  20,  1897,  ch.  Z68,  Infro, 
from  the  Act  of  March  3,  1877,  ch.  103,  "An       p.  R03. 

act   establishing   post   roada,   and    for    other  For  other  notes  Involving  this  and  the  fol- 

purpoeea."  lowina;  sections,  see  the  Act  of  March  3,  187B, 

Bxtennona  of  this  section,  —  f?ee  Act  of      ch.  iso.  pec.  2!).  iiifm.  p.  m\. 
March  3,  1ST9,  ch.  180,  gee.  211.  infm.  p.  8GI :  Meaning  of  "department "  and  'baiean  or 

Act  of  Aug,  18,  1894,  ch.  301,  see.   1,  in/ro.       office."  — That  the  word  "department"  here 
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means  "  executive  department "  is  indicated 
by  the  language  employed  in  the  next  sec- 
tion ;  and  that  the  words  ^^  bureau  or  office  " 
mean  a  bureau  or  office  in  such  executive  de- 
partment is  to  be  implied  from  the  require- 
ment that  the  name  of  the  department  shall 
appear  on  the  letter  or  package  with  that  of 
the  office  or  bureau.  L'se  of  Official  Envelope, 
(1877)  15  Op.  Atty.-Gen.  262.  See  also  Offi- 
cial Envelope,  (1880)  16  Op.  Atty.-Gen.  455. 

The  use  of  the  official  envelope  under  this 
statute  was  limited  to  the  executive  depart- 
ments and  the  bureaus  or  offices  therein  at 
the  seat  of  government;  and  only  those  bu- 
reaus and  offices  can  be  deemed  bureaus  or 
offices  in  any  of  these  departments  which  are 
constituted  such  by  the  law  organizing  the 
department;  the  latter,  with  its  bureaus  or 
offices,  being  in  contemplation  of  the  law  an 
establishment  distinct  from  the  branches  of 
the  public  service  and  the  officers  thereof 
which  are  under  its  supervision.  Use  of  Offi- 
cial Envelope,  (1877)  15  Op.  Atty.-Gen.  262. 
But  by  a  later  enactment  this  opinion  was 
practically  nullified.  See  Act  of  March  3, 
1879,  ch.  180,  sec.  29,  as  amended  by  Act  of 
July  5,  1884,  ch.  234,  sec.  3,  infra,  and  notes 
thereunder,  pp.  861,  862. 


Indian  agents  and  registers  and  receivers 
of  la/nd  offices  are  not  departmental  in  their 
character,  and  therefore  are  not  compre- 
hended by  this  section  and  that  following; 
their  right  to  use  the  penalty  envelope  resta 
on  section  29  of  the  Act  of  1879,  infra,  and 
cannot  be  extended  beyond  the  limits  thereby 
imposed.  Penalty-Envelope,  (1882)  17  Op. 
Atty.-Gen.  256. 

Executive  not  included,  —  The  provisions 
of  this  Act  do  not  extend  to  the  executive.  It 
is  to  be  inferred  therefrom  that  the  appro- 
priation for  contingent  expenses  of  the  execu- 
tive office  was  intended  to  cover  postage  on 
mail  matter  of  that  office;  and  to  the  extent 
to  which  such  appropriation  was  so  applied, 
the  issuance  of  stamps  to  the  executive  was 
proper.  Use  of  Official  Envelope,  (1877)  15 
Op.  Atty.-Gen.  262. 

Indorsement  showing  name  of  department. 
—  Congress  intended  that  the  government  for 
the  Philippine  islands,  authorized  and  ap- 
proved by  the  Act  of  July  1,  1902,  should  be 
regarded  as  a  branch  of  the  war  department; 
and  the  penalty  envelopes  used  by  its  officers 
should  be  indorsed  accordingly.  Postal  Ser- 
vice in  the  Philippine  Islands,  (1902)  24  Op. 
Atty.-Gen.  534. 


Sec.  6.  [Official  envelopes  to  be  provided,]  That  for  the  purpose  of  carry- 
ing this  act  into  effect,  it  shall  be  the  duty  of  each  of  the  Executive  Depart- 
ments  of  the  United  States  to  provide  for  itself  and  its  subordinate  offices  the 
necessary  envelopes :  and  in  addition  to  the  endorsement  designating  the  Depart- 
ment in  which  they  are  to  be  used,  the  penalty  for  the  unlawful  use  of  Uiese 
envelopes  shall  be  stated  thereon.      [19  Stat.  L.  336.'] 


See  note  to  section  5,  supra. 

Bxtensions  of  this  section.  —  See  Act  of 
March  3,  1879,  ch.  180,  sec.  29,  infra,  p.  861 ; 
Act  of  Aug.  18,  1894,  ch.  301,  sec.  1,  infra,  p. 
863;  Act  of  Feb.  20,  1897,  ch.  268,  i'^jfra,  p. 
863. 

The  words  "  subordinate  offices  "  in  this  sec- 
tion are  to  be  construed  in  connection  with 
the  preceding  section  of  the  Act,  ard  mean 
offices  departmental  in  their  character.  Offi- 
cial Envelope,  (1880)  16  Op.  Atty.-Gen.  455. 

The  use  of  stamps  instead  of  penalty  en- 
velopes by  the  executive  departments  was  not 


forbidden  by  this  and  the  preceding  sections. 
Use  of  Official  Envelope,  (1877)  15  Op.  Atty.- 
Gen.  262. 

When  privilege  of  franking  begins.  —  Un- 
der this  section  members -elect  of  either  hoase 
of  Oongress  are  entitled  to  exercise  the  frank- 
ing privilege  from-  the  beginning  of  the  term 
for  which  they  are  elected,  although,  no  ses- 
sion of  Oongress  having  actually  been  called, 
they  have  not  taken  the  oath  of  office. 
Franking  Privilege  of  Members  of  Congress, 
(1879)  16  Op.  Atty.-Gen.  271. 


Sec.  7.  [Franking  of  public  documents  by  members  of  Congress  axnd 
others.]  That  Senators,  Representatives,  and  Delegates  in  Congress,  the  Secre- 
tary of  the  Senate,  and  Clerk  of  the  House  of  Representatives,  may  send  and 
receive  through  the  mail,  all  public  documents  printed  by  order  of  Congress: 
and  the  name  of  each  Senator,  Representative,  Delegate,  Secretary  of  the 
Senate,  and  Clerk  of  the  House  shall  be  written  thereon,  with  the  proper  desig- 
nation of  the  office  he  holds :  and  the  provisions  of  this  section  shall  apply  to 
each  of  the  persons  named  therein  until  the  first  day  of  December  following 
the  expiration  of  their  respective  terms  of  office.     *     *     *     [29  Stat.  L,  SS6.] 

See  note  to  section  5,  supra.  members-elect.      See  Act  of  March  3,  1891, 

Extension  of  this  section.  —  See  the  text  ch.  547,  sea  3,  infra,  p.  863;  Act  of  Jan.  12, 

immediately  following.  1895,  ch.  23,  sec.  85,  infra,  p.  864;    Act  of 

By    subsequent    legislation    the    franking  June  13,  1898,  ch.  446,  sec.  1,  infra,  p.  864. 

privilege    has    been    specifically    granted  to 
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That  the  Vice-PresideDt,  Senators,  Kepreaentativee,  and  Delegates  in  Congress, 
the  Secretary  of  the  Senate,  and  Clerk  of  the  House  of  Representatives  may 
Bend  and  receive  through  the  mails  free  ali  public  documents  printed  by  order 
of  Congress,  and  in  the  manner  provided  by  section  seven  of  the  "  act  establish- 
ing poat-roada,  and  for  other  purposes,"  approved  March  third,  eighteen  hun- 
dred and  seventy-seven.     *     *     *     [^{j  giat.  L.  10.'] 

This  is  from  the  Deficiency  Appropriation  Act  of  Dec.  16,  1877,  ch.  3. 
Sec  7  of  the  Act  of  Haich  3,  1877,  above  mentioned,  is  given  in  the  text  immediately 
preceding  this  eection. 


[Sbc.  1.]  [Franking  of  j/uhiic  documenis  by  members  of  Congress  and 
others.]  *  *  *  Provided,  further  that  from  and  after  the  passage  of 
this  set  Senators,  E^preaentatives  and  Delegates  in  Congress,  the  Secretary 
of  the  Senate  and  Clerk  of  the  House  of  Representatives,  may  send  and  receive 
through  the  mail  free,  all  public  documents  printed  by  order  of  Congress;  and 
the  name  of  each  Senator,  Representative,  Delegate,  Secretary  of  the  Senate 
and  Clerk  of  the  House  shall  be  written  thereon  with  the  proper  designation 
of  the  ofiSce  he  holds,  and  the  provisions  of  this  section  shall  apply  to  each  of 
the  persons  named  herein  until  the  first  Monday  of  December,  following  the 
expiration  of  their  respective  terras  of  office.     *     »     *     [20  Staf.  L.  356.] 

This  is  from  the  Postal  Service  Appropria-        titled    to    the   franking    privilege   thereafter 
tion  Act  of  March  3,  1879,  ch.  ISa  under  this  section.    JIail  Privileges  of  Con- 

One  whose  seat  in  Congreaa  ia  contested  gresamen,  (1690,  IS  Op.  Atty.-Gen.  502. 
ancceaefully  after  he  bas  taken  it  is  not  en- 
SBC.  29.  {^Letters,  etc.,  on  official  btisiness,  free  —  official  envelopes  — 
return  envelopes  —  official  mail  matter  of  Smithsonian.  Tnstitviion  —  registered 
letters  from  departments  —  part  pond  letters  to  departments,]  The  provisions 
of  the  fifth  and  sixth  section  of  the  act  entitled  "  An  act  establishing  post-routes, 
and  for  other  purposes  "  approved  March  third,  eighteen  hundred  and  seventy- 
seven,  for  the  transmission  of  official  mail-matter,  be,  and  they  are  hereby,  ex- 
tended to  all  officers  of  the  United  States  Government,  not  including  members 
of  Congress,  the  envelopes  of  such  matter  in  all  cases  to  hear  appropriate  indorse- 
ments containing  the  proper  designation  of  the  office  from  which  or  officer  from 
whom  the  same  is  transmitted,  with  a  statement  of  the  penalty  for  their  misuse. 
And  the  provisions  of  said  fifth  and  sixth  sections  are  hereby  likewise  extended 
and  made  applicable  to  all  official  mail-matter  of  the  Smithsonian  Institution: 
Provided,  That  any  Department  or  officer  authorized  to  use  the  penalty  envelopes 
may  inclose  them  with  return  address  to  any  person  or  persons  from  or  through 
whom  official  information  is  desired,  the  same  to  be  used  only  to  cover  such 
official  information,  and  indorsements  relating  thereto:  Provided  further.  That 
any  letter  or  packet  to  be  registered  by  either  of  the  Executive  Departments, 
or  Bureaus  thereof,  or  by  the  Agricultural  Department,  or  by  the  Public  Printer, 
may  be  registered  without  the  payment  of  any  rt^istry  fee ;  and  any  part- 
paid  letter  or  packet  addressed  to  either  of  said  Departments  or  Bureaus  may 
T3e  delivered  free;  but  where  there  is  good  reason  to  believe  the  omission  to 
prepay  the  full  postage  thereon  was  intentional,  such  letter  or  packet  shall  be 
returned  to  the  sender:  Provided  further,  Tliat  this  act  shall  not  extend  or 
apply  to  pension  agents  or  other  officers  who  receive  a  fixed  allowance  as  com- 
pensation for  their  services,  including  expenses  of  postages.  And  section  thirty- 
nine  hundred  and  fifteen  of  the  Revised  Statutes  of  the  United  States,  so  far 
as  the  snme  relates  to  stamps  and  stamped  envelopes  for  official  purposes,  is 
hereby  repealed.  _  [^3  Stai.  L.  158.] 
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the  Act  of  July  5,  1SS4,  ch.  234,  MC.  3,  23 
StftL  L.  158. 

The  section  original!?  read  as  followe; 

"  Sec.  29.  The  proviaione  of  the  fifth  and 
BiKth  sections  of  the  act  entitled  '  An  act  es- 
tablishing post-routes,  and  for  other  pur- 
poses,' approved  March  third,  eighteen  hun- 
dred and  seventy -seven,  for  the  transmisxion 
of  official  mail-matter,  be,  and  they  are 
hereby,  extended  to  all  ofHcera  of  the  United 
States  Government,  and  made  applicable  to 
all  official  mail-matter  transmitted  between 
any  of  the  officers  of  the  United  States,  or 
between  any  such  officer  and  either  of  the 
executive  departmenta  or  officers  of  the  gov- 
ernment, the  envelopes  of  such  matter  in  all 
cases  to  bear  appropriate  indorsements  con- 
taining the  proper  designation  of  the  office 
from  which  the  same  is  transmitted,  with  a 
statement  of  the  penalty  for  their  misuse. 
And  the  provisionR  of  said  fifth  and  sixth  sec- 
tions are  hereby  likewiae  extended  and  made 
applicable  to  all  official  mail-matter  sent  from 
the  Smithsonian  Institution :  Provided,  That 
this  act  shall  not  extend  or  apply  to  pension- 
agents  or  other  officers  who  receive  a  flxed  al- 
lowance as  compensation  for  their  services, 
including  expenses  for  postage."  [20  8tal.  L. 
362.] 

Sections  5  and  G  of  the  Act  of  March  3, 
1877,  above  mentioned,  are  given  supra,  p.  S59. 

The  repealed  provision  in  R.  S.  sec  3915, 
above  mentioned,  is  set  out  in  the  notes, 
infra,  p.  865. 

Who  are  entitled  to  use  envelopes.  — 
United  States  commissioners  are  "  officers  of 
the  United  States "  within  the  meaning  of 
this  statute,  and  as  such  are  entitled  to  use 
the  penalty  envelope  provided  for  by  sections 
5  and  6  of  the  Act  of  March  3,  1877,  ch.  103, 
supra,  in  transmitting  to  the  departments  at 
Washington  mail  matter  relating  to  their  ac- 
counts for  fees  payable  by  the  government 
and  to  other  official  business.  Penalty-En- 
velope. (1881)  17  Op,  Atty.-Gen.  183. 

Indian  agents  and  registers  and  receivers 
of  land  ojjicea  are  entitled,  under  this  stat- 
ute, to  use  the  penalty  envelope  for  the  trans- 
mission of  official  mail  matter  between  them- 
selves and  other  officers  of  the  United  States, 
or  between  themselves  and  the  executive  de- 
partments, but  not  for  the  transmission  of 
such  matter  to  private  persons.  Penalty- 
Envelope,  (1882)  17  Op.  Atty.-Gen.  256. 

A  United  Slates  marshal,  upon  the  expira- 
tion of  his  term,  ceases  to  be  an  officer  of  the 
United  States,  ami  is  not  entitled  to  use  the 
penalty  envelope  in  executing  process  then  in 
his  hands.  Penalty- Envelope,  (1883)  IT 
Op.  Atty.-Gen.  529. 

EfEect  of  Act  —  OeneraUij.  —  This  section 
in  effect  confers  on  all  officers  of  the  United 
States  the  rigi..  to  use  the  penalty  envelope, 
but  to  a  more  limited  extent  than  that  given 
by  sections  .'i  and  (I  of  the  Act  of  March  3, 
1877.  ch.  103.  supra.  Penalty- Envelope, 
(1882)   17  Op.  Atty.-Gen.  255. 

This    enactment    practically    nullified    the 


of  March  3,  1877,  ch.  103,  sec  S),  by  extending 
the  privilege  of  the  free  delivery  of  mail  mat- 
ter to  all  officers  of  the  government  without 
regard  to  the  location  of  their  offices.  Free 
Registry  of  Official  Mail,  (1900)  23  Op.  Atty.- 
Gen.  310. 

Dtils  of  furniibing  envelopes.  —  The  effect 
of  this  sr"»ion  was  to  extend  the  right  to  use 
the  penalty  envelope  to  officers  of  the  United 
States  in  their  official  correspondence  with  the 
executive  departments  or  other  government 
officers,  and  to  the  Smithsonian  Institution 
on  all  official  matter  sent  out  by  it;  but  no 
portion  of  this  section  imposes  on  the  execu- 
tive departments  the  duty  of  providing  the 
necessary  penalty  envelopes.  Official  En- 
velope, (1880)   18  Op,  Atty.-Gen.  455, 

By  whom  envelopes  prepared — f onn.  — 
Where  the  penalty  envelojiea  are  not  fur- 
nished by  the  departments,  they  may  be  pre- 
pared by  the  officers  contemplated  in  the  stat- 
ute for  their  own  use,  and  it  [a  not  neceasary 
that  the  penalty,  etc.,  be  printed  rather  tban 
written  on  the  envelopes.  Official  Envelope, 
(1880)  IG  Op.  Atty.-Gen,  455. 

The  pioviaion  relating  to  the  indonemoit 
to  be  placed  on  the  penalty  envelope  is  a  sub- 
stitute for  the  corresponding,  pro  vision  in  the 
fifth  section  of  the  Act  of  March  3,  1877,  ch. 
103,  supra.  Such  envelope  must  be  indorsed 
with  a  proper  designation  of  the  office  from 
which  it  is  transmitted  and  a  statement  of 
the  penalty  provided  by  the  fifth  section  of 
the  latter  Act.  Penalty  Envelope,  (1884)  17 
Op.  Atty.-Gen.  631. 

The  second  proviso  of  this  section  embraces 
a  department  officer  who  in  course  of  public 
business  is  called  temporarily  to  discharge  his 
official  duties  at  some  place  away  from  the 
seat  of  government,  but  does  not  embrace  ex- 
aminers, special  agents,  inspectors,  etc.,  of  the 
various  denartments  who  are  loca,t«d  at 
points  outside  of  Washington  or  are  travel- 
ing throughout  the  country.  Free  Registry 
of  Official  Mail,  (1900)  23  Op.  Atty.-Gen,  316. 
alfirming  Registry  of  Mail  MaiLer,  (1884)  18 
Op.  Atty.-Gen.  49. 

Inquiries  through  mftmben  of  ConsiMB-  — 
When  a  member  of  Congress  has  addressed  an 
inquiry  about  official  business  to  a  depart- 
ment or  any  bureau  thereof,  the  reply  may 
properly  be  addressed  to  the  person  concerned, 
enclosed  in  a  penalty  envelope,  and  sent  un- 
Bcaled  to  the  member  (that  he  may  take  cog- 
nizance of  its  contents),  to  be  by  him  tor- 
warded  to  its  destination  1  but  in  such  case 
the  use  of  the  envelope  must  be  strictly  lim- 
ited to  the  department  or  bureau  and  the  ap- 
plicant. Otiicia!  Correspondence.  (1880)  1« 
Op.  Atty.-Gen.  501. 

Use  of  official  postage  atampc.  —  Under 
this  section  as  originally  enacted,  any  officer 
who  was  supplied  with  official  postage'  stamps 
by  the  departments  might  nse  Ihcm  for  the 
tninsniission  of  officini  mail  matter,  as  well 
to  private  persons  as  to  officers  of  the  govern- 
ment. Penalty-Envelope.  (1882)  17  Cto.  Atty.- 
Gen.  255. 


Aet  of  Pab.  SO,  1S97.  POSTAL  SERVICE.  Fottagr 

[Ofjicial  mail  matter  of  pension  agents  to  be  free.]  *  *  *  Hereafter 
the  provisions  of  section  three  of  the  aet  approved  July  fifth,  eighteen  hundred 
and  eighty-four,  entitled,  "An  act  making  appropriations  for  the  service  of 
the  Post-Office  Department  for  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  eighty-five,  and  for  other  purposes,"  are  hereby  extended  and 
made  applicable  to  all  official  mail-matter  of  agents  for  the  payment  of  pensions. 
*     *     *     [24  Stat.  L.  122.] 

This  is  from  the  Pension  Appropriation  Act  of  July  2,  1886,  ch.  611. 

Section  3  of  the  Act  of  July  5,  1884^  above  mentioned,  is  given,  supra,  p.  861. 


Sec.  2.  [Return  penalty  envelopes  to  be  enclosed  to  members  of  Congress 
m  official  communications  requiring  answers.]  *  *  *  And  it  shall  be  the 
duty  of  the  respective  departments  to  inclose  to  Senators,  Representatives  and 
Delegates  in  Congress,  in  all  official  communications  requiring  answers,  or  to 
be  forwarded  to  others,  penalty  envelopes,  addressed  as  far  as  practicable,  for 
forwarding  or  answering  such  official  correspondence.  *  *  *  [2£  Stat.  L. 
663.] 

This  is  from  the  Legislative,  Executive,  and  Judicial  Appropriation  Act  of  March  3,  1883, 
ch.  128. 


Sec.  3.  [Members  of  Congress  may  frank  official  letters  to  Govermnent 
officers.]  That  the  meml)ers  and  members  elect  of  Congress,  shall  have  the 
privilege  of  sending  free  through  the  mails,  and  under  tJieir  frank,  letters  to 
any  officer  of  the  Grovernment  when  addressed  officially.     [26  Stat,  L.  1081.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1891,  ch.  547. 


[Sec.  1.]  [Official  mail  matter  of  National  Home  for  Disabled  Volunteer 
Soldiers  to  be  mailed  free.]  *  *  *  That  the  provisions  of  the  fifth  and 
sixth  sections  of  the  Act  entitled  "An  Act  establishing  post-routes,  and  ^for 
other  purposes,  approved  March  third,  eighteen  hundred  and  seventy-seven," 
for  the  transmission  of  official  mail  matter,  be,  and  they  are  hereby,  extended 
and  made  applicable  to  all  official  mail-matter  of  the  National  Home  for  Dis- 
abled Volunteer  Soldiers.     *     *     *     {28  Stat,  L.  ^12.] 

This  is  from  the  Sundry  Civil  Appropriation  Act  of  Aug.  18,  1894,  ch.  301. 
Sections  5  and  6  of  the  Act  of  March  3,  1877,  above  mentioned,  are  given,  supra,  pp. 
859,  860. 


[Official  mail-matter  of  Bureau  of  American  Republics  mailed  free.] 
*  *  *  That  the  provisions  of  the  fifth  and  sixth  sections  of  the  Act 
entitled  "An  Act  establishing  post  routes,  and  for  other  purposes,"  approved 
March  three,  eighteen  hundred  and  seventy-seven,  for  the  transmission  of  official 
mail  matter,  be,  and  they  are  hereby,  extended  and  made  applicable  to  all  official 
mail  matter  of  the  Bureau  of  the  American  Republics  established  in  Washing- 
ton by  recommendation  of  the  International  American  Conference,  repre- 
senting the  International  Union  of  American  Republics.     [29  Stat,  L.  690.] 

This  is  from  the  Diplomatic  and  Consular       1877,  above  mentioned,  are  given,  supra,  pp. 
Appropriation  Act  of  Feb.  20.  1897.  oh.  268.  850.  800. 

Sections  5  and  6  of  the  Act  of  March  3,  Bulletin  containing  private  advertisements. 
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Aet  of  Kareh  1,  1699. 


—  The  Monthly  Bulletin  of  the  Bureau  of 
American  Republics  is  entitled,  although  it 
contains  advertisements  of  private  firms  or 
corporations,  to  free  transmission  through  the 


mails  under  this  Act  and  the  Act  of  March 
3,  1877,  ch.  103,  sec.  5,  supra,  p.  859.  Bureau 
of  American  Republics,  (1897)  21  Op.  Atty.- 
Gen.  614. 


Sbc.  65.  [^Official  correspondence  of  superintendent  of  documents  fo  be 
mailed  free  —  penalty  envelopes.]  All  official  correspondence  of  the  superin- 
tendent of  documents  and  all  replies  to  the  same  shall  be  entitled  to  free  trans- 
mission by  mail ;  and  he  shall  be  entitled  to  frank  public  documents :  Provided, 
That  in  the  transmission  of  such  mail  matter  envelopes,  labels,  or  postal  cards 
are  used  on  which  the  name  of  the  office  and  the  penalty  clause  are  printed.  [^28 
Stat.  L.  611.] 

This  and  the  following  section  85  are  from  the  Act  of  Jan.  12,  1895,  ch.  23,  "  Providing  for 
the  public  printing  and  binding  and  the  disbursement  of  public  documents." 

• 

Sec.  85.    [Franking  of  public  documenis  a/nd  official  correspondence   by 
members  and  officers  of  Congress.]    The  Vice-President,  Senators,  Representa- 
tives, and  Delegates  in  Congress,  the  Secretary  of  the  Senate,  and  Clerk  of  the 
House  of  Representatives  may  send  and  receive  through  the  mail  all  public 
documents  printed  by  order  of  Congress ;  and  the  name  of  the  Vice-President, 
Senator,  Representative,  Delegate,  Secretary  of  the  Senate,  and  Clerk  of  tVe 
House  shall  be  written  thereon,  with  the  proper  designation  of  the  office  1^ 
holds ;  and  the  provisions  of  this  section  shall  apply  to  each  of  the  persons  n  -  - 
therein  until  the  first  day  of  December  following  the  expiration  of  their  res- 
live  terms  of  office.     The  Vice-President,  members  and  members-elect  of 
Delegates  and  Delegates-elect  to  Congress  shall  have  the  privilege  of  send  • 
free  through  the  mails,  and  under  their  frank,  any  mail  matter  to  any  Gove 
ment  official  or  to  any  person,  correspondence,  not  exceeding  one  ounce   ii 
weight,  upon  official  or  departmental  business.     [28  Stat.  L.  622.] 

See  note  to  section  65,  supra. 

The  last  provision  of  this  section  is  superseded  by  the  provision  in  the  following  text. 


[Sec.  1.]  [Framkvng  of  official  correspondence  by  members  of  Congress.] 
*  *  *  That  hereafter  the  Vice-President,  Members  and  Members-elect  of 
and  Delegates  and  Delegates-elect  to  Congress  shall  have  the  privilege  of  send- 
ing free  through  the  mails,  and  under  their  frank,  any  mail  matter  to  any 
Government  official  or  to  any  person,  correspondence,  not  exceeding  two  ouncr- 
in  weight,  upon  official  or  departmental  biisiness.    *    *    *    [SO  Stat.  L.  445.] 

This  is  from  the  Postal  Service  Appropria-  tion  set  out  in  the  preceding  text  with  the 
tion  Act  of  June  13,  1898,  ch.  446.  It  is  a  re-  limit  of  weight  raised  from  one  to  two 
enactment  of  the  concluding  clause  of  the  sec-       ounces. 


/ . 


Sec.  4.  [Franking  privilege  extended  to  Hawaiian  Islands.]  *  ♦  * 
The  franking  privilege,  as  the  same  is  regulated  by  law,  shall  extend  to  the 
Hawaiian  Islands.     [SO  Stat.  L.  966.] 

supra,  p.  859,  and  Act  of  July  5,  1884,  ch. 
234,  sec.  3.  That  of  members  of  Congress  is 
provided  for  by  the  Act  of  March  3,  1877, 
ch.  103,  sec.  7,  supra,  p.  860,  and  Act  of 
June  13,  1898,  ch.  446,  sec.  1,  given  above. 


This  is  from  the  Postal  Service  Appropria- 
tion Act  of  March  1,  1899,  ch.  327.  The 
omitted  part  of  the  section  is  temporary. 

The  existing  law  as  to  the  franking  privi- 
lege of  government  oflRcers  will  be  found  in 
Act  of  March  3,  1877,  ch.  103,  sees.  5  and  G, 
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$60.  3914.  [Postage  stamps.^  The  Postmaster-General  shall  prepare  post- 
age-stamps of  suitable  denominations,  which,  when  attached  to  mail-matter, 
shall  be  evidence  of  the  payment  of  the  postage  thereon.     [iJ.  S."] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.       title  46  of  the  Revised  Statutes,  entitled  as 
304.  above  given. 

Sections  3914-3925  constitute  chapter  5  of 

Sec.  3915.  [Stamped  envelopes.'}  The  Postmaster-General  shall  provide 
suitable  letter  and  newspaper  envelopes,  with  such  water-marks  or  other  guards 
against  counterfeits  as  he  may  deem  expedient,  and  with  postage-stamps  with 
such  device  and  of  such  suitable  denominations  as  he  may  direct,  impressed 
thereon ;  and  such  envelopes  shall  be  known  as  "  stamped  envelopes,''  and  shall 
be  sold,  as  nearly  as  may  be,  at  the  cost  of  procuring  them,  wiUi  the  addition 
of  the  value  of  the  postage-stamps  impressed  thereon ;  but  no  stamped  envelope 
furnished  by  the  Government  shall  contain  any  lithographing  or  engraving, 
nor  any  printing  except  a  printed  request  to  return  the  letter  to  the  writer. 
Letters  and  papers  inclosed  in  such  stamped  envelopes  shall,  if  the  postage- 
stamp  is  of  a  denomination  sufficient  to  cover  the  postage  properly  chargeable 
thereon,  pass  in  the  mail  as  prepaid  matter.     [R.  S.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
304. 

The  following  provision  was  added  to  the 
section  by  Act  of  Feb.  27,  1877,  ch.  69,  19 
Stat.  L.  250: 

"  The  Postmaster-General  shall  cause  to  be 
prepared  a  special  stamp  or  stamped  envel- 
ope, to  be  used  only  for  official-mail-matter, 
for  each  of  the  Executive  Departments;  and 
said  stamps  and  stamped  envelopes  shall  be 
supplied  by  the  proper  officer  of  said  Depart- 
ments to  all  persons  under  its  direction  re- 
quiring the  same  for  official  use;  and  all  ap- 
propriations for  postage  made  prior  to  March 
third,  eighteen  hundred  and  seventy-three, 
shall  no  longer  be  available  for  said  purpose ; 
and  all  stamps  and  stamped  envelopes  shall 
be  sold  or  furnished  to  said  several  Depart- 
ments or  clerks  only  at  the  price  for  which 
stamps  and  stamped  envelopes  of  like  value 
are  sold  at  the  several  post-offices." 

This  provision  was  repealed  by  the  provi- 
sions of  Act  of  March  3,  1879,  ch.  180,  sec.  29, 
as  amended  by  Act  of  July  5,  1884,  ch.  234, 
sec.  3,    See  supra,  p.  8(J1. 

During  its  life  this  provision  was  construed 
or  referred  to  in  the  following  cases:     Free 


Registry  of  Official  Mail,  (1900)  23  Op.  Atty.- 
Gen.  316;  Penalty-Envelope,  (1882)  17  Op. 
Atty.-Gen.  255;  Use  of  Official  Envelope, 
(1877)  16  Op.  Atty.-Gen.  262. 

Limitation  of  power  to  supply.  —  The  pro- 
viso contained  in  section  96  of  the  Act  of  Jan. 
12,  1895,  infra,  p.  866,  constitutes  no  sub- 
stantial limitation  upon  the  power  given  by 
this  section  to  print  and  supply  "dpecial- 
request"  envelopes.  (1895)  21  Op.  Atty.- 
Gen.  119. 

Counterclaim. —  In  an  action  by  a  con- 
tractor to  recover  from  the  government  money 
due  for  furnishing  stamped  envelopes  and 
newspaper  wrappers,  it  appeared  that, 
through  the  plaintiffs'  failure  to  furnish  all 
of  the  envelopes  called  for,  the  government 
had  been  obliged  to  purchase  some  of  them 
from  a  third  party  at  a  higher  rate  than  the 
contract  price,  but  that  such  envelopes  had 
been  sold  to  the  public  at  actual  cost,  includ- 
ing the  excess,  as  permitted  by  the  statute. 
It  was  held  that  the  excess  over  the  contract 
price  was  not  available  to  the  government  as 
a  counterclaim,  no  actual  loss  to  the  govern- 
ment having  been  sustained.  Plimpton  Co.'s 
Case,  (1879)  15  Ct.  CI.  14. 


[Sbc.  1.]  [Printed  matter  on  stamped  erwelopes.']  *  *  *  That  here- 
after no  envelope,  as  furnished  by  the  Government,  shall  contain  any  litho- 
graphing and  engraving,  nor  any  printing  except  a  printed  request  to  return 
the  letter  to  the  writer.     *     *     *     [18  Stat,  L,  2S1,'\ 

This  is  from  the  Postal  Service  Appropriation  Act  of  June  23,  1874,  ch.  456.    It  repeats 
Bubatantially  a  similar  provision  in  R.  S.  sec.  3915,  9upra, 
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Sec.  15.  [^Addresses  on  postal  cards  and  circulars,']  *  *  *  And  ad- 
dresses upon  postal  cards  and  unsealed  circulars  may  be  either  written,  printed, 
or  affixed  thereto,  at  the  option  of  the  sender.     [10  Stat.  L.  82.] 

This  is  from  the  Act  of  July  12,  1876,  ch.  179.  The  omitted  part  of  the  section  was 
superseded  by  Act  of  March  3,  1879,  ch.  180,  sees.  17,  22,  supra,  pp.  831,  832. 


[Sec.  1.]  [PostaX  cards  for  foreign  postal  service.]  *  *  *  And  the 
Postmaster-General  is  hereby  authorized  to  furnish  and  issue  to  the  public  postal 
cards  with  postage  stamps  impressed  upon  them,  for  circulation  in  the  mails 
exchanged  with  foreign  countries  under  the  provisions  of  the  Universal  Postal 
Union  Convention  of  June  first,  eighteen  hundred  and  seventy  eight,  at  a 
postage  charge  of  two  cents  each,  including  the  cost  of  their  manufacture. 
*     *     *     [20  Stai.  L.  S57.] 

This  and  section  32  following  are  from  the       in  the  Act  of  June  11, 1880,  ch.  206,  sec.  1,  21 
Postal  Service  Appropriation  Act  of  March       Stat.  L.  179. 
3^  1879,  ch.  180.    The  provision  was  repeated 


Sec.  32.  [Letter-sheet  erwelopes  —  double  postal  cards  —  double  letter  en- 
t'elopes.]  That  the  Postmaster-General  is  hereby  authorized  to  take  the  neces- 
sary steps  to  introduce  and  furnish  for  public  use  a  letter-sheet  envelope,  on 
which  postage-stamps  of  the  denominations  now  in  use  on  ordinary  envelopes 
shall  be  placed.  And  the  Postmaster-Gteneral  is  also  authorized  to  introduce 
and  furnish  for  public  use  a  double  postal  card,  on  which  shall  be  placed  two 
une-cent  stamps,  and  said  card  to  be  so  arranged  for  the  address  that  it  may 
bo  forwarded  and  returned,  said  cards  to  be  sold  for  two  cents  apiece ;  and  also 
lo  introduce  and  furnish  for  public  use  a  double-letter  envelope,  on  which  stamps 
of  the  denominations  now  in  use  may  be  placed,  and  with  the  arrangement  for 
the  address  similar  to  the  double  postal  card ;  said  letter-sheet  and  double  postal 
card  and  double  envelope  to  be  issued  under  such  regulations  as  the  Post- 
master-General may  prescribe:  *  *  *  And  provided.  That  no  money  shall 
be  paid  for  royalty  or  patent  on  any  of  the  articles  named.     [20  8 tat.  L.  362.] 

See  note  to  section  1,  supra. 

The  omitted  part  of  the  section  was  temporary. 


Sec.  2.  [Delivery  of  supplies  by  contractor.]  That  hereafter,  in  making 
contracts  for  postal  cards,  stamped  envelopes,  stamped  paper,  and  all  other 
supplies,  the  Postmaater-Gteneral  is  authorized  to  require  the  contractor,  under 
such  regulations  as  he  may  prescribe,  to  make  delivery  at  such  points  in  the 
United  States  as  he  may  direct,  whenever,  in  his  opinion,  any  such  contract  can 
be  made  at  a  saving  to  the  Government.     \28  Stat,  L,  106.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  July  16,  1894,  ch.  137. 

S6C.  3917.  [Improvements  in  stamps  and  envelopes.]  The  Postmaster- 
(Jeneral  may,  from  time  to  time,  adopt  such  improvements  in  postage-stamps 
and  stamped  envelopes  as  he  may  deem  advisable ;  and  when  any  such  improve- 
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poatoge-stamps  or  stamped  envelopes.     [R.  S.] 
Act  of  June  8,  1672,  cb.  335,  IT  Stat.  L.  304. 


Sec.  14.  {^Price  of  stamped  envelopes  and  wrappers.^  No  stamped  envelopea 
or  Dewspaper  wrappers  shall  be  sold  by  the  Post-Office  Department  at  less  (in 
addition  to  the  legal  postage)  than  the  cost,  including  all  salarieSj  clerk-hire, 
and  other  expenses  connected  therewith.      119  Stat.  L.  8B.'\ 

This  is  from  the  Act  of  Jul;  12,  18TQ,  ch.  179. 

Sec.  3918.  [Saie  of  stamps  ai  post  offices.]  Postage-stamps  and  stamped 
envelopes  shall  be  furnished  bj  the  Postmaster-General  to  all  postmasters,  and 
shall  be  kept  for  sale  at  all  post-offices;  and  each  postmaster  shall  be  held 
accountable  for  all  such  stamps  and  envelopes  furnished  to  him.     [fi,  5.] 

Act  of  June  6, 1HT2,  ch.  335, 17  Stat.  L.  305.  A  poatnuatei  u  not  a  mere  bailett  foT  bin 
IndictmMt  —  aUet^tiona.  —  In  view  of  this  of  the  funds  committed  to  his  charge;  and 
fltatute.  an  indictment  for  embezzlement  un-  under  this  and  the  following  section,  fixing 
der  K.  f^.  sec  405:^  sufficiently  alleges  that  the  duties  of  postmasters  in  respect  to  post- 
postage  stamps  and  stamped  envelopes  were  age  stamps  and  the  proceeds  of  their  sale,  a 
intrusted  by  law  to  the  defendant  where  it  postmaster  is  liable  for  money  and  stamps 
Nets  forth  that  the  defendant  was  the  clerk  stolen  from  his  ofGce  by  burglars,  though 
in  charge  of  a  brnnch  post  office  in  a  named  both  the  building  and  the  sate  in  which  the 
place  and  as  such  clerk  was  intrusted  with  stamps  were  kept  were  furnished  by  the  gor- 
postHge  stamps  and  stamped  envelopes  of  a  emment.  U.  S.  t).  Fordyce,  (1003)  122  Fed. 
specified  value.  U.  S.  v.  Royer,  (1903)  122  Rep.  902. 
ted.  Rep.  344. 

Sec.  3919.  [Stamps  and  envelopes  at  a  discowU.]  Postage-stamps  and 
stamped  envelopes  may  be  sold  at  a  discount  to  certain  designated  agents,  who 
will  agree  to  sell  again  without  discount,  under  rules  to  be  prescribed  by  the 
Postmaster-General ;  but  the  quantities  of  each  sold  to  any  one  agent  at  one  time 
shall  not  exceed  one  hundred  dollars  in  value,  and  the  discount  shall  not  exceed 
five  per  centum  on  the  face  value  of  the  stamps,  nor  the  same  per  centum  on  the 
current  price  o£  the  envelopes  when  sold  in  less  quantities.      [B.  8.  ] 

Act  of  June  8,  1872,  ch.  336,  IT  Stat.  L.  305. 

SSC.  3920.  [Selling  stamps  at  more  than  face  —  peiiaUy.']  Postage-stamps 
shall  not  be  sold  for  any  larger  sum  than  the  value  indicated  on  their  face,  nor 
stamped  envelopes  for  more  than  is  charged  therefor  by  the  Poat-Offiee  Depart- 
ment for  like  quantities.  Any  person  connected  with  the  postal  service  who 
shall  violate  this  provision  shall  be  punishable  by  a  fine  of  not  less  than  ten 
dollars,  nor  more  than  five  hundred.      [R.  S.] 


[Sec.  1.]  {Restrictions  on  sale  of  postage  stamps,  etc.  — pledge  or  hypo- 
thccaiion  forhidilni  —  pi-vnltif.]  And  no  postmaKter  of  any  class,  or  other  pei^ 
?on  connected  with  the  postal  service,  intrusted  with  the  sale  or  custody  of 
postage-stnmps,  stamped  envelopes,  or  postal  cards,  shall  use  or  dispose  of  them 
in  the  paymrnt  of  debts  or  in  the  purchase  of  merrhandisp  or  other  snlnble 
articles,  or  pledge  or  hypothecate  the  snme,  or  sell  or  dispose  of  them  except  for 
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cash,  or  sell  or  dispose  of  postage-stamps  or  postal  cards  for  any  larger  or  less 
sum  than  the  values  indicated  on  their  faces,  or  sell  or  dispose  of  stamped  envel- 
opes for  a  larger  or  less  sum  than  is  charged  therefor  by  the  Post-OflBce  Depart- 
ment for  like  quantities,  or  sell  or  dispose  of  postage-stamps,  stamped  envelopes, 
or  postal  cards  otherwise  than  as  provided  by  law  and  the  regulations  of  the 
Post-Office  Department;  and  any  postmaster,  or  other  person  connected  with 
the  postal  service,  who  shall  violate  any  of  these  provisions  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  fined  in  any  sum 
not  less  than  fifty  nor  more  than  five  hundred  dollars,  or  be  imprisoned  for  a 
term  not  exceeding  one  year.     *     *     *     [20  Stat.  L.  HI.] 

master  to  use  stamps  from  his  office  in  pay- 
ing for  merchandise  and  remitting  money  by 
mail  is  a  violation  of  the  statute  though  in 
every  instance  he  puts  the  money  value  of 
the  stamps  in  the  till  of  the  post  office,  thus 
in  effect  purchasing  the  stamps  from  himself. 
U.  S.  V.  Douglass,  (1888)  33  Fed.  Rep.  381. 
But  in  order  to  convict  under  this  statute 
there  must  be  proof  that  the  stamps  used  by 
the  postmaster  had  been  received  by  him 
officially  from  the  government.  The  use  by 
postmasters  of  stamps  procured  from  other 
sources  is  not  prohibited,  as  the  phrase  **  of 
them  "  in  the  statute  confines  its  operation 
to  stamps  ''intrusted "  to  the  postmaster. 
U.  S.  V.  Williamson,  ( 1880)  26  Fed.  Rep.  690. 


This  is  from  the  Postal  Service  Appropria- 
tion Act  of  June  17,  1878,  ch.  259. 

''The  word  'cash'  in  this  statute,  as  in 
common  speech,  means  ready  money,  or 
money  in  hand,  either  in  current  coin  or  other 
legal  tender  or  in  bank  bills  or  checks  paid 
and  received  as  money,  and  does  not  include 
promises  to  pay  money  in  the  future."  In  re 
PaUiser,  (1890)  136  U.  S.  257,  holding  that 
it  would  be  a  violation  of  the  statute  for  a 
postmaster  to  stamp  and  mail  a  quantity 
of  circulars  for  a  business  man,  rendering  to 
him,  after  such  mailing,  an  account  of  the 
Mt^"  T>s  u«pd.  See  also  notes  iinder  R,  S.  sec. 
5451,  infra. 

Use  ot  stamps  by  postmaster.  —  For  a  post- 


S0C.  3321.  [Stcumps  to  be  defaced.]  Postage-stamps  affixed  to  all  mail- 
matter  or  the  stamped  envelopes  in  which  the  same  is  inclosed,  shall,  when 
deposited  for  mailing  or  delivery,  be  defaced  by  the  postmaster  at  the  mailing- 
office,  in  such  manner  as  the  Postmaster-General  may -direct;  and  if  any  mail- 
matter  shall  be  forwarded  without  the  stamps  or  envelopes  being  so  defaced,  the 
postmaster  at  the  office  of  delivery  shall  deface  them,  and  report  the  delinquent 
postmaster  to  the  Postmaster-General.     [jB.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  305. 


[Sec.  1.]  [Uniform  canceling  ink  or  appli^ance  for  canceling  stamfips.] 
*  *  *  That  the  Postmaster-General  be,  and  he  is  hereby,  authorized  to 
adopt  a  uniform  canceling  ink  or  other  appliance  for  cane  [e]  ling  stamps  which 
experiments  and  tests  have  proved  or  may  prove  to  be  the  most  practicable  and 
the  best  calculated  to  protect  the  revenues  of  the  department  from  the  frauds 
practiced  upon  it,  to  be  used  in  all  the  post-offices  where  stamps  are  canceled, 
and  he  is  hereby  autliorized  to  distribute  said  canceling  ink  or  other  appliance  in 
the  same  manner  as  other  supplies  are  now  distributed  to  the  different  post- 
offices  in  the  United  States.     *     *     *     [oq  Stat.  L.  2^0.] 


Tills  is  from  the  Sundry  Civil  Appropria- 
tion Act  of  June  20,  1878,  ch.  369. 

Discretion  of  postmaster-general  to  snbsti* 
.ute  inks.  —  Under  this  enactment  the  post- 
naster-general  is  authorized  to  substitute  for 
(he  black  printing  inks  and  writing  fluids 
ised  under  section  721  of  the  Postal  Regu- 
lations any  canceling  ink  which  is  uniform 


and  which  actual  experiment  and  test  have 
shown  to  his  satisfaction  to  be  best  calcu- 
lated to  guard  against  fraud;  and  he  may 
order  the  use  of  such  substituted  ink  in  all 
post  ofTicos  where  stamps  are  canceled.  Can- 
cellation of  Postage-Stamps,  (1885)  18  Op. 
Atty.-Gen.  131. 


S6C.  3922.   [Removing  sta-mps  from  mail,  matter  —  penalty.]    Any  person 
employed  in  any  branch  of  the  postal  service  who  shall  willfully  and  unlawfully 
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remove  from  any  mail-matter  any  postage-stamp  affixed  thereto  in  payment  of 
the  postage,  shall  be  punishable  by  a  fine  of  not  more  than  one  hundred  dollars, 
or  by  imprisonment  for  not  more  than  six  months.      [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  305. 

Sec.  3923.  \_Be^use  of  staanps  —  penalty.^  Any  person  who  shall  use  or 
attempt  to  use,  in  payment  of  the  postage  on  any  mail-matter  conveyed  by  mail 
or  otherwise,  any  postage-stamp  or  stamped  envelope,  or  any  stamp  cut  from  any 
such  stamped  envelope,  which  has  been  before  used  for  a.  like  purpose,  shall  be 
liable  to  a  penalty  of  fifty  dollars.     [12.  SJ] 

Act  of  June  8,  1870,  ch.  335,  17  Stat.  L.  305. 

Sec.  3924.  \^Remov(il  and  reuse  of  old  staanps  by  employ 4 —  penaliy.]  If 
any  person  employed  in  any  department  of  the  Post-Office  Establishment  of  the 
United  States  shall  willfully  and  knowingly  use,  or  cause  to  be  used,  in  prepay- 
ment of  postage,  any  postage-stamp,  postal  card,  or  stamped  envelope  issued^  or 
which  may  hereafter  be  issued,  by  authority  of  any  act  of  Congress,  or  of  the 
Postmaster-Greneral,  which  has  already  been  onoe  used  for  a  like  purpose,  or 
shall  remove,  or  attempt  to  remove,  the  canceling  or  defacing  marks  from  any 
such  postage-stamp,  or  stamped  envelope,  or  postal-card,  with  intent  to  use  or 
cause  the  use  of  the  same  a  second  time;,  or  to  sell,  or  offer  to  sell,  the  same,  or 
shall  remove  from  letters  or  other  mail  matter  deposited  in  or  received  at  a 
post-office  the  stamps  attached  to  the  same  in  payment  of  postage,  with  intent 
to  use  the  same  a  second  time  for  a  like  purpose,  or  to  sell,  or  offer  to  sell,  the 
same,  every  such  offender  shall  be  deemed  guilty  of  felony,  and  shall  be 
imprisoned  for  not  less  than  one  year  nor  more  than  three  years.      [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  322. 

Sec.  3925.  \_The  same  by  persons  ru)t  m  post-office  em^ploy.]  If  any  per- 
son, although  not  employed  in  any  department  of  the  Post-Office  Establishment, 
shall  conmiit  any  of  the  offenses  described  in  the  preceding  section,  every  such 
person  shall  be  deemed  guilty  of  a  misdemeanor,  and  be  punishable  by  imprison- 
ment for  not  less  than  six  months  nor  more  than  one  year,  or  by  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars,  for  each  offense, 
or  by  both.      [R.  5.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  322. 


Sbc.  28.  [Penalty  for  reusing  canceled  staanps  or  staanped  erwelopes  or 
postal  cards.]  That  any  person  who  shall  use,  or  attempt  to  use,  in  payment  of 
postage,  any  canceled  postage-stamp  or  postage-stamps,  whether  the  same  have 
been  before  used  or  not,  or  who  shall  by  any  means  remove,  or  attempt  to 
remove,  or  assist  in  removing,  marks  from  any  postage-stamp  or  postage-stamps, 
with  intent  to  use  the  same  in  payment  of  postage,  or  who  knowingly  shall  have 
in  his  possession  any  postage-stamp  or  postage-stamps  canceled,  with  intent  to 
use  the  same,  or  from  which  such  cancellation-marks  have  been  removed,  or  who 
shall  sell  or  offer  to  sell  any  such  stamp  or  stamps,  or  who  shall  use  or  attempt 
to  use  the  same  in  payment  of  postage,  or  who  shall  remove  the  superscription 
from  any  stamped  envelope  or  postal  card  that  has  once  been  used  in  the  pay- 
ment of  postage,  with  intent  to  again  use  the  same  for  a  like  purpose,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  on  conviction  thereof,  be  punished 
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by  imprisonment  for  not  less  than  six  months  nor  more  than  one  year,  or  by  a 
fine  of  not  less  than  one  hundred  dollars  nor  more  than  five  hundred  dollars  for 
each  offense,  or  by  both  such  fine  and  imprisonment^  in  the  discretion  of  the 
court     \20  Stat.  L.  S6£.] 

This  Ib  from  the  Postal  Appropriation  Act  of  March  3, 1879,  ch.  ISOl 


[Sec.  1.]   \_Mcmufacture  of  sta/mps  by  Bureau  of  Engraving  and  Printing.'] 

*  *  *  That  hereafter,  when  in  the  opinion  of  the  Postmaster-General  the 
interests  of  the  Post-Ofiice  Department  require  it,  the  manufacturing  of  special- 
delivery  and  adhesive  postage  stamps  may  be  done  by  the  Treasury  Department 
(Bureau  of  Engraving  and  Printing),  in  conformity  with  an  agreement  satis- 
factory to  both  the  Postmaster-General  and  the  Secretary  of  the  Treasury. 

♦  *     *     [S2  Stat  L.  117.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  April  21,  1902,  ch.  563. 


[71  SS0I8TSBEB  LXTTlBa] 

Sec.  3926.  [^System  of  registration  authorized  —  indemnity  for  loss  of 
registered  matter.]  For  the  greater  security  of  valuable  mail  matter  the  Post- 
master-General may  establish  a  uniform  system  of  registration,  and  as  a  part 
of  such  system  he  may  provide  rules  under  which  the  sender  or  owners  of  first- 
class  registered  matter  shall  be  indemnified  for  losses  thereof  in  the  mails,  the 
indemnity  to  be  paid  out  of  the  postal  revenues,  but  in  no  case  to  exceed  ten 
dollars  for  any  one  registered  piece,  or  the  actual  value  thereof  when  that  is  less 
than  ten  dollars,  and  for  which  no  other  compensation  or  reimbursement  to  the 
loser  has  been  made :  Provided,  That  the  PostrOffioe  Department  or  its  reve- 
nues shall  not  be  liable  for  the  loss  of  any  other  mail  matter  on  account  of  its 
having  been  registered.     [R.  S.] 


This  section  was  amended  to  read  as  above 
by  Act  of  Feb.  27,  1897,  ch.  340,  29  Stet.  L. 
699.     It  originally  read  as  follows: 

**  Sec.  3926.  For  the  greater  security  of 
valuable  mail-matter,  the  Postmaster-Gen- 
eral may  establish  a  uniform  system  of  reg- 
istration. But  the  Post-Office  Department 
or  its  revenue  shall  not  be  liable  for  the  loss 
of  any  mail-matter  on  account  of  its  having 
been  registered."  Act  of  June  8,  1872,.  ch. 
335,  17  Stat.  L.  300. 

Sees.  3926-3929  constitute  chapter  6  of 
title  46  of  the  Revised  Statutes  entitled  as 
above. 

Increase  of  indemnity.  —  See  following 
text. 

Suit  on  1)ond.  —  The  liability  of  a  surety 
on  a  posta.1  clerk's  bond  is  not  affected  by 
the  limitation  of  the  government's  liability 
under  this  section;  such  surety  is  liable  to 
the  full  amount  of  the  bond  for  the  entire 
amount  stolen  by  the  clerk.  (1901)  23  Op. 
Atty.-Gen.  476.  And  to  the  same  eflfect  m 
a  suit  on  a  postmaster's  bond  to  recover 
the  value  of  a  registered  package  negligently 


lost  from  the  post  office,  see  U.  S.  v.  Gris- 
wold,   (Ariz.  1904)   76  Pac.  Rep.  596. 

Partiea.  —  Suit  on  a  postmaster's  bond  to 
recover  for  the  loss  of  a  registered  package 
must  be  brought  in  the  name  of  the  United 
States.  It  cannot  be  brought  in  the  name 
of  the  sender  of  the  lost  package.  U.  S.  v. 
Griswold,  (Ariz.  1904)  76  Pac.  Rep.  596. 

Necessity  of  dema/nd  for  reimbursement.  — 
Where  registered  mail -matter  has  been  stolen 
by  a  letter-carrier,  the  right  of  the  govern- 
ment to  recover  its  value  in  a  suit  on  the 
carrier's  bond  is  not  dependent  on  the  mak- 
ing of  a  demand  by  the  sender  or  owner  of 
the  stolen  matter  for  indemnification  or  re- 
imbursement or  on  the  actual  indemnification 
of  such  owner  or  sender.  National  Surety 
Co.  V.  U.  S.,  (C.  C.  A.  1904)  129  Fed.  Rep.  70. 

The  complaint  in  a  suit  by  the  govern- 
ment on  a  postmaster's  bond  to  recover  the 
value  of  a  lost  registered  package  need  not 
allege  that  the  suit  is  brought  "  for  the  use 
of  "  or  "  at  the  relation  of  "  the  injured  per- 
son. U.  S.  V.  Griswold,  (Ariz.  1904)  76  Pac. 
Rep.  596. 
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liBh,  aa  part  of  the  Bfatem  of  Tegistration,  Extent   of  pMtmutei-gcneial'a  antbOTit7. 

rules  providing  for  indemnity  for  foreign  as  — In    Enterprise   Sav.   Abboc.   V.    Zumstein. 

well  aa  domestic  flrHt-clasa  regiatered  matter  ( 1894)    84   Fed.   Rep.  837,  this  section   was 

lost  in  the  mail.    The  rules  promulgated  pur-  cited   in  connection  with  others   aa  ahowing 

Buant  to  the  statute  apply  to  both  domestic  that   the   poBtmftster-general   is   vested   with 

and  foreign   registered   mail-matter,   and   no  "  complete   control    and    authority   over    the 

further  legislation  is  required  in  order  that  money-order  and  registered- letter  department 

the  ])ru»isions  of  the  Postal  Convention  rel-  of  the  postal  aerrice."    See  also  New  Orleana 

ative  to  loss  of   regiatered   matter  may   be-  Nat.  Bank  v.  Merchant,   (1884)   18  Fed.  Rep. 

come  operative  or  to  make  the  department  841. 
liable  to  the  extent  of  ten  dollars  per  piece 


[Sbo.  1.]  [Increase  of  mdemnity.l  *  *  *  That  the  Postmaster-Gen- 
eral may  increase  the  amount  of  indemnity  provided  for  in  Act  of  February 
twenty-seventh,  eighteen  hundred  and  ninety-seven,  an  Act  amendatory  of  sec- 
tion thirty-nine  hundred  and  twenty-six  of  the  Revised  Statutes,  to  not  ^ceed- 
ing  one  hundred  dollars.     *     *     *     [S5  Stai.  L.  117.'] 

This  is  from  the  Foetal  Service  Appropria-  utea  here  mentioned,  are  given  in  the  text 
tion  Act  of  April  21,  1002,  ch.  683.  immediately   preceding. 

The  Act  and  section  of  the  Revised  Stat- 

SeC.  3927.  [Registered  matter  and  fees.]  Mail-matter  shall  be  registered 
only  on  the  application  of  the  party  posting  the  same,  and  the  fee  therefor  shall 
not  exceed  twenty  cents  in  addition  to  the  regular  postage,  to  be,  in  all  cases, 
prepaid;  and  all  such  fees  shall  be  accounted  for  in  such  manner  as  the  Post- 
master-General shall  direct  But  letters  upon  the  official  business  of  the  Post- 
Office  Department  which  require  registering  shall  he  registered  free  of  charge, 
and  pass  through  the  mails  free  of  charge.     [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  IT  SUt.  L.  801;     of  letters  containing  frmcttonal  cor- 

300.  rency  sent  in  for  redemption,  see  R.  S.  see. 

Free  regiatr;  of  official  matter,  see  Act  3932. 
of  March  3,   1879,  ch,  180,  sec.  29,  tnfm,  p. 

Sec.  3928.  [Eeccipi  for  delivery  of  registered  maiter.]  A  receipt  shall 
be  taken  upon  the  delivery  of  any  registered  mail-matter,  showing  to  whom  and 
when  the  same  was  delivered,  which  shall  be  returned  to  the  sender,  and  be 
received  in  the  courts  as  prima-faeie  evidence  of  such  delivery.      [R.  8.] 

Act  of  June  8,   1872,  ch.  335,  17   Stat  L.  trating  the  intention  of  the  govenunent  "to 

300.  protect  correspondence   from   all   manner   of 

Object   of    enactment  —  This   section   was  depredation   and  unlawful   interference  from 

referred   to,   with   othera,   in   U.    S.   v.    Mc-  the  time  of  mailing  till  it  reaches  the  hand* 

Cready,    (1882)    11   Fed.  Rep.   226,  aa  illus-  of  those  entitled  to  break  the  aeal." 

Sec.  3929.  [Registered  letters  to  lotteries,  etc.,  may  he  returned  —  evi- 
dence of  agency.]  The  Postmaster-General  may,  upon  evidence  satisfactory  to 
him  that  any  person  or  company  is  engaged  in  conducting  any  lottery,  gift  enter- 
prise, or  scheme  for  the  distribution  of  money,  or  of  any  real  or  personal  prop- 
erty by  lot,  chance,  or  drawing  of  any  kind,  or  that  any  person  or  company  is 
conducting  any  other  scheme  or  device  for  obtaining  money  or  property  of  any 
kind  through  the  mails  by  means  of  false  or  fraudulent  pretenses,  representa- 
tions, or  promises,  instruct  postmasters  at  any  postoffice  at  which  registered 
letters  arrive  directed  to  any  such  person  or  company,  or  to  the  agent  or  repre- 
sentative of  any  such  person  or  company,  whether  such  asrent  or  renresentative 
is  acting  as  an  individual  or  as  a  firm,  bank,  corporation,  or  association  of  any 
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they  were  originally  mailed,  with  the  word      i'raudulent     plainly  written  or 

stamped  upon  tlie  outside  thereof;  and  alt  such  letters  so  returned  to  sucli  post- 
masters shall  be  by  them  returned  tci  the  writera  thereof,  under  sitcli  rpe;»lation8 
as  the  Postmaster-General  may  prescribe.  But  nothing  contained  in  this  section 
shall  be  so  construed  ns  to  authorize  any  postmaster  or  other  person  to  open  any 
letter  not  addressed  to  himself.  The  public  advertisement  by  such  person  or 
company  so  conducting  such  lottery,  gift  enterprise,  scheme,  or  device,  that 
remittances  for  the  same  may  be  made  by  registered  letters  to  any  otlier  person, 
firm,  bank,  corporation,  or  association  named  therein  shall  be  held  to  be  prima 
facie  evidence  of  the  existence  of  said  agency  by  all  the  parties  named  therein ; 
but  the  Postmaster-General  shall  not  be  precluded  from  ascertaining  the  exist- 
ence of  such  agency  in  any  other  legal  way  satisfactory  to  himself.      \R.  S.] 


This  section  wan  amended  to  rpoil  tia  above 
by  Art  of  Sept.  19,  1890,  eh.  a08,  sec.  2,  2« 
Stat.   L.  466.     It  originally  read  as  followB; 

"Sec.  3029,  ITie  Poatmiiator-Genewl  may, 
upon  evidence  satisfaetofy  to  him  that  any 

Eraon  is  engaged  in  conducting  any  fraudu- 
it  lotterj-,  gift -enter  prise,  or  scheme  for 
the  distribution  of  money  or  of  any  real  or 
personal  property,  by  lot.  chance,  or  drawing 
of  any  kind,  or  in  conducting  any  other 
Bcheme  or  device  for  obtaining  money  through 
the  mails  by  meanB  of  false  or  fraudulent 
pretenses,  representations,  or  promises,  in- 
struct postm;i3ters  at  any  post-olSces  at 
whicb  registered  letters  arrive  directed  to 
any  auch  person,  to  return  all  such  registered 
letters  to  the  poetmastera  at  the  offices  at 
which  they  n-cre  originally  mailed,  with  the 
word  '  fraudulent '  plainly  written  or 
Btamped  upon  the  outside  of  such  letters; 
and  all  such  letters  so  returned  to  auch  post- 
masters shall  be  by  them  returned  to  the 
writers  thereof,  under  auch  regulations  as 
the  Postmaater-General  may  prescribe.  But 
nothing  contained  in  this  Title  shall  be  so 
construed  as  to  authorize  any  postmaster 
or  other  person  to  open  any  letter  not  ad- 
dressed to  himself."  Act  of  June  8,  1872, 
ch.  335,   17  Stat.  L.  322, 

Extension  of  this  section,  see  the  text  Im- 
moiliately  following. 

Lotteries,  etc,  see  infra,  p.  876,  note  to 

Constitutionality.  —  This  section  is  not  un- 
con.'ititutional  as  providing  no  judicial  hear- 
inj;  on  the  question  of  illegality,  since  due 
process  of  law  does  not  necessarily  require 
the  interference  of  the  judicial  power;  nor 
is  it  objectionable  as  authorizing  the  seizure 
of  letters  without  discriminating  between 
those  which  may  contain  and  those  which 
niny  not  contain  prohibited  matter,  since 
when"  a  person  engaged  in  a  prohibited  en- 
terprise receives  daily  large  numbers  of  let- 
ters connected  with  the  illegal  business  it 
is  not  too  much  to  assume  that  primo  facie 
all  his  letters  are  connected  with  such  busi- 
ness; nor  does  the  act  of  seizing  a  letter 
operate  as  a  confiscation  of  the  property  of 
the  aitdri's^pc.  lince  it  is  merely  a  refusal 
to  extend  the  facilities  of  the  post-office  de- 
partment l<i  the  final  delivery  of  the  letter, 
and  '''1^^  nr-t  change  the  title' thereto.  Pub- 
lic Clearing  House  r.  Coyne,  (1904)  194  V. 
8.  497,  affirming   (1903)    121   Fed.  Rep.  927. 


conducting  a.  lottery,  it  must  be  equally  t 
that  he  may  be  empowered  to  determine 
whether  persons  are  making  use  of  the  mails 
in  furtherance  of  a  scheme  to  defraud. 
American  School  of  Magnetic  Healing  v.  Mc- 
Annulty.  (1900)   102  Fed.  Rep,  566. 

Congress  may  lawfully  confer  on  the  post- 
master-general authority  to  inquire  and  de- 
termine whether  any  person  or  corporation 
ia  using  the  mails  to  consummate  a  scheme 
to  defraud.  The  Tight  to  use  the  malls  is 
a  mere  privilege  conferred  by  legislative  en- 
actment, and  it  must  always  be  exercised 
under  and  subject  to  such  conditions  and 
restrictions  as  Congres*  sees  fit  to  impose. 
Missouri  Drug  Co.  t).  Wyman,  (1904)  129 
Fed.  Rep,  823.  Compare  Hoover  v.  Mc- 
Cheaney,  (1897)   81  Fed.  Rep.  472. 

The  right  which  may  at  any  time  be  ac- 
corded to  a  citizen  by  existing  lawa  to  use 
the  mails  for  the  transmission  of  mail  i^iBt- 
ter  is  a  mere  privilege  created  by  legis- 
lative enactment,  end  may  be  modified  or 
withdrawn  by  the  authority  that  created  it. 
It  is  not  property  in  the  constitutional  sense, 
of  which  one  may  not  be  deprived  except 
in  accordance  with  the  judgment  of  a  ju- 
dicial tribunal.  Dauphin  i\  Key,  (1880) 
MacArtJiur  &  M.  (D.  C.)  203,  followed  in 
American  School  of  Magnetic  Healing  v.  Mc- 
Annulty,    (1900)    102   Fed.   Rep.   565, 

The  constitutionality  of  this  section  was 
also  allirme<l  in  Enterprise  Sav,  Assoc,  r. 
Ziimstein,  (C.  C.  A.  1896)  67  Fed.  Rep. 
1000.  (18114)  «4  Fed.  Rep.  837;  New  Orleans 
Nat,  Bank  f.  Merchant.  (1864)  18  Fed.  Rep. 
841,  (1896)   21  Op.  Atty.-Gen,  314. 

Review  by  courts.  —  The  action  of  the 
postmnater  in  seizing  letters  and  returning 
them  fo  the  writers  is  subject  to  revision 
by  the  judicial  department  of  the  government 
in  cases  where  the  post  master-general  has 
exceeded  his  authority  under  the  statute. 
American  School  of  Magnetic  Healing  ».  Mc- 
Annulty.  (1002)  187  U.  S,  94,  reversing 
(1900)  102  Fed,  Rep.  565.  See  also  Hoover 
V.  McChesney.  (1897)  81  Fed.  Rep.  472; 
New  Orleans  Nat.  Bank  i'.  Merchant,  (1384) 
18  Fed.  Rep.  841,  distinguishing  between  dis- 
cretionary and  ministerial  acts  and  holding 
that  the  court  had  jurisdiction  to  review  the 
action  of  the  postmaster-general  where  that 
olhcer  had  failed  to  find  as  a  fact  tnat  the 
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Prior   to   the   deciaton    in    the   McAnnulty 
case,   supra,    the    Circuit   Court   of   Appeals 
held   that  by   this  section  and   section  4027, 
infra,  p.  939,  CongreM  repoeed  in  the  poat- 
moater -general    an    unlimited    discretion    at 
to  when  and  where  he  shall  extend  the  facil? 
ties  afforded  by  the  registry  and  money-ord< 
departments  of  the  postal  service;   that  t' 
determination  of  the  question  whether  a  pi 
ticular   enterprise   was   vicious   involved   ■ 
exercise  of   judgment  and  discretion  by 
postmaster-general;   and  that  this  very 
operated   to   place  his   determination   Se 
the  control  or  review  of  the  courts  by  r 
of  mandamus  or  injunction.     Enterpris' 
Assoc.  V.  Zumstein,  (C.  C.  A.  1895)  6' 
Rep.  1000,  affirming  (ISQi)  Q4  Fed.  Rr 
But    the    action    of    the    poBtmaster- 
will  not  be  reviewed  by  the  court  in  ' 
cases.       Public    Clearing    Bouse     e, 
(1904)    194  U.  S.  497. 

The  courts  will   not  review   the 
the  poBtmaater-general  where  the  eo 

Earty  baa  had  reasonable  opportu 
eara,  unless  the  case  is  one  wh' 
the  state  of  facta  laid  before  the 
legally  impossible  to  hold  that  t> 
ing  party  was  eneaged  in  obta 
through  the  mails  by  false  or  tr 
resentations.     Missouri  Drug  C 
(1004)    129  Fed,  Rep.  623. 

Validity    of    order  — issuan 
theory.  —  This  section  applies 
of  cnses;    First,  schemes  for 
of  money,  etc.,  by   lot,  chan 
second,     schemes    for    obtai 
property  by  means  of  false  r 
tenses,   etc.;    but   where   a 
pears  from  the  evidence  t- 
ned,  it  is  not  vitiated  by 
postmaster-general    acted, 
the  theory  that  the   pari 
was  issued  belonged  to 
classes  when  in  tact  he 
class.      Public    Clearing 
(1904)    104   U.  S.  407. 
Order  must  be  baM^ 
—  The  efficacy  of  an; 
treating  disease  is  nt 
cision  of  the  postma 
section  and  section 
fraud.    Unless  the  i 
to   one  of   fact  as 
opinion  these  statu 
the  purpose  of  sto' 
matter.    .AmericaTi 
ing   «.    McAnnulf 
reversing    ( 1900) 
also  Missouri   D 


WhJit  tranu 
ders.  —  Where 
and  a  considei 
tain  that  prir 
lottery;  and  ' 
technical  sen 

money  "  by 


with  the  law.  No  one  can  be  deprived  of  this 
privilege   unless   he   has  ubUBeil   it;  and   the 

Juestion  whether  he  lias  abused  it  is  for  the 
etermination  of  the  postmaster -general. 
New  Orleans  Nat.  Bank  c.  Merchant,  (1884) 
16  Fed.  Rep.  841. 

FaUe  representations  u  to  ezistine  facta 
are  not  essential  to  authorise  a  fraud  order 
against  a  concern  which  is  plainly  not  a  lugi- 
timate  business  enterprise  and  which  must 
inevitabl;  result  in  loss  to  a  large  majority 
of  the  investors.  Public  Clearing  House  v. 
Cojne,  (1904)    104  U.  8.  497. 

So  an  opinion  ma;  sometimes  be  expressed 
under  such  circumstances  as  to  render  the 
person  expressing  it  guilt;  of  fraud,  as  where 
an  expert  expresses  to  another,  who  locks 
special  knowledge,  and  who  relies  on  the  su- 
iMrior  information  of  the  person  with  whom 
he  is  dealing,  an  opinion  which  is  not  hon- 
estly entertained  by  the  person  giving  it,  hut 
ia  given  (or  the  purpose  of  deceiving.  Mis- 
souri Drug  Co.  V.  Wyman,  (1904)  12»  Fed. 
Bep.  623. 

Evidence. —  A  fraud  order  may  be  issued 
for  a  violation  of  B.  S.  sec.  6480  (which  de- 
nounces as  a  crime  the  use  of  the  mails  for 
executing  schemes  to  defraud),  though  it  is 
not  made  to  appear  to  the  postmaster -general 
that  the  person  against  whom  such  order  is 
issued  is  actually  engaged  at  the  time  in 
conducting  a  fraudulent  scheme.  The  offense 
committed  once,  and  a  fortiori  many  times, 
is  strong  evidence  that  the  offender  is  actu- 
ally engaged  in  conducting  business  fraudu- 
lently. U.  S.  V.  Burton,  (1901)  131  Fed.  Rep. 
662. 

Suipenaion  of  order  —  effect. — An  order  of 
the  postmaster'general  reciting  that  he  has 
ceased  'to  be  satisBed  that  a  person  against 
whom  a  fraud  order  was  issued  ia  engaged  in 
a  fraudulent  scheme,  and  in  terms  suspend' 
ing  the  operation  of  such  fraud  order,  ap- 
parently amounts  to  an  absolute  revocation; 
and  a  subseouent  order  by  another  post- 
master-general prohibiting  the  same  party 
from  ulin);  the  registered -letter  and  money- 
order  system  cannot  be  based  on  the  finding 
of  fraud  made  in  support  of  the  original  or- 
der. New  Orleans  Nat.  Bank  v.  Merchant, 
(1884)   18  Fed.  Bep.  841. 

Duty  to  obey  order. —  An  order  made  un- 
der this  section  is  one  which  the  postmaster 
in  ImunU  lo  obey  unless  the  postmaster -gen- 
eral exceedea  his  authority  in  making  it. 
Knterprise  Sav.  Assoc,  v.  Zumstein,  (C.  C.  A. 
Isn.'S)  67  Fed.  Bep.  1000. 

What  can  properly  be  called  a  "seiraie" 
of  any  suspected  letters  by  a  postmaster  is 


ish.  —  This  section  is  not  intended  to,  and 
does  not  in  fact,  empower  the  postmaster- 
general  to  inflict  punishment  for  a  wrong- 
ful or  criminal  act.  Dauphin  v.  Key,  ( 1S80) 
MacArthur  £  M.  (D.  C.)  203,  folltnoed  in 
American  School  of  Magnetic  Healing  v.  Mc- 
Annulty,  (IBOO)    102  Fed.  Bep.  665. 

niesal  serricea  at  inquiry.  —  The  inquiry 
provided  for  by  this  section  is  "  a  matter  or 
thing"  concerning  which  a  senator  of  the 
United  States  is  precluded  from  rendering 
services  for  a  pecuniary  compensation,  within 
the  meaning  of  B.  S.  sec.  1782.  U.  S.  v. 
Burton.    (m04)    131   Fed.  Rep.  652. 

Prior  to  the  amendment  of  1S90  it  was 
held  that  Congress  intended  in  this  section 
to  draw  a  distinction  between  lotteries  fairly 
and  lotteries  dishonestly  conducted;  and  that 
until  the  postmaster -general  had  found,  upon 
evidence  satisfactory  to  himself,  that  any 
lottery,  gift- enter  prise,  or  scheme  was  a 
means  of  fraudulently  obtaining  money 
through  the  mails,  he  was  not  authorized 
to  instruct  postmasters  to  return  registered 
letters  or  to  forbid  them' to  pay  money  orders 
because  they  were  addressed  or  made  payable 
to  an  individual  conducting  such  lottery, 
gift-enterprise,  or  scheme.  (1886)  IS  Op. 
Atty.-Gen.   326, 

But  it  was  not  in  terms  all  fraudulent  lot- 
teries, etc.,  that  were  excluded  from  the  use 
of  the  registry  system.  The  denial  of  such 
use  was  I)mit«d  to  those  expressly  found  by 
the  postmaBter-general  to  be  fraudulent. 
Where,  however,  the  postmaster-general 
found,  upon  evidence  satisfactory  to  himself, 
that  a  person  was  engaged  in  conducting  a 
fraudulent  lottery,  it  was  his  duty  as  well 
OS  his  right  to  forbid  the  delivery  of  regis- 
tered lettPTS  to  such  person.  (1881)  17  Op. 
Atty.-Gen.  81. 

Postmasters  could  not  lawfully  refuse  to 
receive  and  forward  registered  packages  ad- 
dressed to  lottery  companies,  etc.,  since  the 
section  only  authoriW  the  return  of  regis- 
tered letters  addressed  to  parties  found  and 
declared  by  the  postmaster-general  upon  sat- 
isfactory evidence  to  be  engaged  in  conduct- 
ing "fraudulent"  lotteries,  etc.;  nor  had 
the  postmaster-general  any  authority,  upon 
being  satisfied  that  a  concern  or  company  was 
conducting  a  lottery,  etc.,  to  forbid  post- 
maatpra  generally  from  registering  packages 
to  or  selling  money  orders  made  payable  to 
such  concerns  or  their  known  agents,  in  the 
absence  of  actual  knowledge  that  such  regis- 
tered package  or  mone^  order  appertained  to  . 
the  iltegaj  business.  (1886)  IB  Op.  Atty.- 
Gen.   306. 


Sec.  4.   \_Extermon  to  all  letters  and  other  matters  sent  hy  moiZ.]    That 
the  powers  conferred  upon  tho  Postmaster  General  by  the  statute  of  eighteen 
hundred  and  ninety,  chapter  nine  hundred  and  eight,  section  two,  are  hereby 
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extended  and  made  applicable  to  all  letters  or  other  matter  sent  by  mail.     [28 
Stat.  L.  96^.] 

This  is  from  the  Act  of  March  2,  1895, 
ch.  191,  for  the  suppression  of  lottery  traffic 
through  national  and  interstate  commerce 
and  the  postal  service,  which  act  is  set  out 
in  full  under  Lottebies,  vol.  4,  p.  869.  The 
provision  referred  to  in  the  text  is  the 
amended  section  3929  above  given. 

Lottery  tickets,  advertisements,  etc.,  not 
mailable.    See  R.  S.  3984,  infra,  p.  907. 

Payment  of  money  orders,  see  R.  S.  4041, 
infra,  p.  946. 


Importation  of  lottery  matter,  sec  Ikports 
AND  Exports,  vol.  3,  p.  317. 

Constitutionality.  —  This  section  was  con- 
strued in  connection  with  R.  S.  sec.  3929, 
supra,  and  was  held  not  to  be  unconstitu- 
tional, in  American  School  of  Magnetic  Heal- 
ing V,  McAnnulty,  (1900)  102  Fed.  Rep. 
565;  Missouri  Drug  Co.  v.  Wyman,  (1904) 
129  Fed.  Rep.  623;  and  (1896)  21  Op.  Atty.- 
Gen.  314. 


[Vn.  TJnglaixed,  Dead,  and  Beqtjebt  IiXtteb&] 

S©C-  3930.  [Advertising  letters.]  The  Poetmaster-Gteneral  may  direct  the 
publication  of  the  list  of  non-delivered  letters  at  any  post-office  by  written  list 
posted  in  some  public  place,  or,  when  he  shall  deem  it  for  the  public  interest,  he 
may  direct  the  publication  of  such  list  in  the  daily  or  weekly  newspaper  regu- 
larly published  within  the  post-office  delivery  which  has  the  largest  circulation 
within  such  delivery^;  and  where  no  daily  paper  is  published  within  the  post- 
office  delivery,  such  list  may  be  published  in  the  daily  newspaper  of  any  adjoin- 
ing delivery  having  the  largest  circulation  within  the  delivery  of  the  post-office 
publishing  the  list;  and  in  case  of  dispute  as  to  the  circulation  of  competing 
newspapers,  the  postmaster  shall  receive  evidence  and  decide  upon  the  fact. 
Such  list  shall  be  published  as  frequently  as  the  Postmaster-General  may  deem 
proper,  but  not  oftener  than  once  a  week.      \_R.  S.] 

Act  of  June  8,  1872,  eh.  335,  17  Stat.  L.       title  46  of  the  Revised  Statutes  entitled  aa 
307.  above. 

Sees.    3930-3940    constitute    chapter   7    of 

Sec.  3931.  [Advertising  foreign  letters.']  The  list^of  non-delivered  letters 
addressed  to  foreign-born  persons  may  be  published  in  a  newspaper  printed  in 
the  language  most  used  by  them,  which  shall  be  selected  in  the  manner  pre- 
scribed in  the  preceding  section.     [R.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  307. 

Sec.  3932.  [Registnj  of  letters  containing  fractional  currency.]  Under 
such  regulations  as  the  Postmaster-General  may  prescribe,  all  postmasters  are 
authorized  to  register  in  the  manner  prescribed  by  law,  but  without  payment  of 
any  registration  fec^,  all  letters  containing  fractional  or  other  currency  of  tlie 
United  States,  which  shall  be  by  them  sent  by  mail  to  the  Treasurer  of  the 
TTnited  States  for  redemption ;  and  the  postmaster  at  the  city  of  Washington, 
in  the  District  of  Columbia,  shall  register,  in  like  manner,  without  charge,  all 
letters  containing  new  currency  returned  for  currency  redeemed,  which  shall  be 
received  by  him  from  the  Treasurer,  in  sealed  packages,  marked  with  the  word 
"  register  "  over  the  official  signature  of  the  said  Treasurer.      [JK.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  307. 

•  Sec.  3833.  [Posting  lists  of  advertised  letters.]  Every  postmaster  shall 
post,  in  a  conspicuous  place  in  his  office,  a  copy  of  each  list  of  non-delivered 
letters  immediately  after  its  publication.     [R.  8.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  308. 
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S6C.  3934.  \_Po>y  for  advertising  letters.~\  Tiie  compensation  for  publishing 
the  list  of  non-delivered  letters  shall  in  no  case  exceed  one  cent  for  each  letter  so 
published.     [R,  iS.] 

Act  of  Jime  8^  1872,  eh.  335,  17  Stat.  L.  30& 

Sec.  3935.  [^Charge  on  advertised  letters,"]  All  letters  published  as  non- 
delivered  shall  be  charged  with  one  cent  in  addition  to  the  regular  postage,  to  be 
accounted  for  as  part  of  the  postal  revenue.     [jB.  /?.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  30a 

Sec.  3936.  [Return  nf  undelivered  letters,"]  The  Postmaster-General  may 
regulate  the  period  during  which  undelivered  letters  shall  remain  in  any  post- 
oiiice,  and  when  they  shall  be  returned  to  the  dead-letter  office ;  and  he  may  make 
regulations  for  their  return  from  the  dead-letter  office  to  the  writers,  when  they 
cannot  be  delivered  to  the  parties  addressed.     [iJ.  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  30& 

• 

Sec.  3937.  [Unpaid  letters  to  dead-letter  office,]  All  domestic  letters  de- 
posited in  any  post-office  for  mailing,  on  which  the  postage  is  wholly  unpaid  or 
paid  less  than  one  full  rate  as  required  by  law,  except  letters  lawfully  free,  and 
duly  certified  letters  of  soldiers,  sailors,  and  marines  in  the  service  of  the  United 
States,  bhall  be  sent  by  the  postmaster  to  the  dead-letter  office  in  Washington. 
But  in  large  cities  and  adjacent  districts  of  dense  population,  having  two  or 
more  post-offices  within  a  distance  of  three  miles  of  each  other,  any  letter  mailed 
at  one  of  such  offices  and  addressed  to  a  locality  within  the  delivery  of  another 
of  such  offices,  which  shall  have  been  inadvertently  prepaid  at  the  drop  or  local 
letter  rate  of  postage  only,  may  be  forwarded  to  its  destination  through  the 
proper  office,  charged  with  the  amount  of  the  deficient  postage,  to  be  collected  on 
delivery.     [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  30& 

Sec.  3938.  [Proceeds  of  valuable  dead  letters.]  Dead  letters  containing 
valuable  inclosures  shall  be  registered  in  the  dead-letter  office;  and  when  they 
cannot  be  delivered  to  the  party  addressed  nor  to  the  writer,  the  contents  thereof 
shall  be  disposed  of,  and  a  careful  account  shall  be  kept  of  the  amount  realized 
ill  each  case,  which  shall  be  subject  to  reclamation  by  either  the  party  addressed 
or  the  sender,  for  four  years  from  the  registry  thereof ;  and  all  other  letters  of 
value  or  of  importance  to  the  party  addressed  or  to  the  Writer,  and  which  can- 
not be  returned  to  either,  shall  be  disposed  of  as  the  Postmaster-General  may 
direct.     [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  30a 
See  further,  R.  S.  sec.  4050,  infra,  p.  952. 

Sec.  3939.  [Request  to  he  returned,]  When  the  writer  of  any  letter  on 
which  the  postage  is  prepaid  shall  indorse  upon  the  outside  thereof  his  name 
and  ;Hldrc.=5s,  suc-li  lotter  shall  not  be  advertised,  but  after  remaininjr  uncalled  for 
at  the  office  to  which  it  is  directed  thirty  days,  or  the  time  the  writer  may  direct, 
shall  be  returned  to  him  without  additional  charge  for  postage,  and  if  not  then 
delivered  shall  be  treated  as  a  dead  letter.     [R.  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  30a 
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Sec.  3940.  [Forwarding  letters  from  one  office  to  another.]  Prepaid  letters 
shall  be  forwarded  from  one  post-offioe  to  another,  at  the  request  of  the  party 
addressed,  without  additional  charge  for  postage.     [-B.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  30& 


[ym  COVTSACTB  FOB  CAXBTIVG  THE  KAIIA.] 

SgC.  3941.  ^Advertising  for  proposals,']     ISuperseded.] 


This  section  was  as  follows: 

'*  Sec.  3941.  Before  making  any  contract 
for  carrying  the  mail,  other  than  those  here- 
inafter excepted,  the  Postmaster-General 
shall  give  public  notice  by  advertising  once 
a  week  for  six  weeks  in  one  or  more,  not 
exceeding  five,  newspapers  published  in  the 
State  or  Territory  where  tne  service  is  to 
be  performed,  one  of  which  shall  be  published 
at  the  seat  of  government  of  such  State  or 
Territory;  and  such  notice  shall  describe  the 
route,  the  time  at  which  the  mail  is  to  be 
made  up,  the  time  at  which  it  is  to  be  de- 
livered, and  the  frequency  of  the  service;  and 


the  Postmaster-Greneral  shall  direct^  by 
special  order  in  each  case,  the  newspapers  in 
which  mail-lettings,  or  other  proposals  rela- 
tive to  the  business  of  his  Department,  shall 
be  advertised,  and  no  publisher  shall  be  paid 
for  such  advertisements  without  having  been 
requested  by  the  Postmaster-General  to  pub- 
lish the  same."  Act  of  June  8,  1872,  ch. 
335,  17  Stat.  L.  313. 

It  was  superseded  by  the  provisicma  of 
the  following  text. 

Sees.  3941-3963  constitute  chapter  8  of 
title  46  of  the  Revised  Statutes,  entitled  as 
above. 


[Sbo.  1.]  [Advertisemerd  of  general  mail-lettings.']  ♦  ♦  *  Hereafter 
the  Postmaster-General  shall  cause  advertisements  of  all  general  mail-lettings 
of  each  State  and  Territory  to  be  conspicuously  posted  in  each  post-office  in  the 
State  and  Territory  embraced  in  said  advertisements  for  at  least  sixty  days 
before  the  time  of  such  general  letting;  and  no  other  advertisement  of  such 
lettings  shall  be  required ;  but  this  provision  shall  not  apply  to  any  other  than 
general  mail-lettings.     [21  Stat.  L.  37^.] 


This  and  the  following  text  paragraph  are 
consecutive  provisions  from  the  Postal  Service 
Appropriation  Act  of  March  1,  1881,  ch.  96. 
They  superseded  R.  S.  sec.  3941,  and  similar 
provisions  in  prior  appropriation  Acts.  See 
also  provisions  of  Act  of  July  26,  1892,  ch. 
249,  sec.  1,  infra f  p.  879. 

Advertising  for  proposals  to  carry  foreign 
mails,  see  sees.  4006,  4007,  infra,  p.  925, 
and  notes  thereunder. 

Description  of  route.  —  An  advertisement 
for  carrying  the  mails  on  part  of  a  route 
was  held  to  be  sufficient  where,  after  defining 
the  whole  route,  the  distance,  the  time  of 
transit,  and  the  days  of  departure,  it  in- 
vited proposals  for  carrying  the  mails  from 
an  intermediate  point  to  one  of  the  termini, 
"  500  miles  less,"  without  further  specifica- 
tions as  to  time  and  days  of  departure.  Gar- 
fielde  V,  U.  S.  (1876)  93  U.  S.  242,  11  Ot. 
CI.  322,  reversUig  (1873)  11  Ct.  CI.  592, 
and  in  efifect  overruling  (1874)  14  Op.  Atty.- 
Gen.  388. 

Where  the  advertisement  describes  the 
route  as  a  certain  number  of  miles,  and  the 
contractor's  proposals  specify  a  post  office 
on  that  route,  not  mentioned  in  the  adver- 
tisement, the  postmaster-general  cannot  as- 
sume,  in  subsequently   including  such   post 


a 


office  in  those  to  be  served,  that  the  eon- 
tractor  has  followed  a  shorter  route  not 
passing  such  poet  office,  and  allow  extra  com- 
pensation as  for  increased  distance.  Cos- 
grove  V.  U.   S.,    (1896)    31   Ct.  CI.  332. 

Contracts  to  be  in  writing.  —  Sections  3941 
et  aeq.,  construed  in  connection  with  sections 
403,  404,  were  held  to  require  executory  con- 
tracts for  carrying  the  mails  to  be  in  writing 
signed  by  the  contractor.  (1878)  15  Op. 
Atty.-(}en.  484. 

The  compsnsation  of  a  newspaper  for  pub- 
lishing advertisements  of  mail-route  lettings 
was  determined  by  the  agreement  made  be- 
tween the  publisher  and  the  postmaster-gen- 
eral, and  was  not  controlled  by  R.  S.  sec 
3823,  authorizing  the  clerk  of  the  House  of 
Representatives  to  designate  papers  in  which 
advertisements  by  executive  officers  should 
be  published  and  to  fix  the  compensation  for 
such  work.      (1876)    15  Op.  Atty.-Gcn.  527. 

The  object  of  requiring  advertisements  for 
proposals,  in  the  original  statute,  was  to 
secure  notice  of  the  intended  post  routes,  the 
service  required,  and  the  manner  of  its  per- 
formance. It  was  not  intended  that  the  ad- 
vertisements should  be  subject  to  such  criti- 
cism as  is  given  to  pleadings  in  courts.  G^r- 
fielde  1?.  U.  S.,   (1876)   93  U.  S.  242,  11  Ct 
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ilen.   3S8.  ated,   of   the  same   force  and  effect   as   if  a 

CtaanginE   tenni  of   contract.  —  The   teims  formal  contract  were  UTitten  out  and  signed 

of  a  contract  duly  entered  into  as  prescribed  by  the  parties,  even   though   the  accep^ce 

by   the   original    section    and    section    3949,  of  the  department  states  that  a  formal  con- 

infra,   p.  8S3,  cannot  be  clmnged  except   in  tract  will  be  forwarded  for  execution.     Qar- 

the  manner   apecified  by   aectiooB  396T~3B59  Betde  v.  U.   S..    (1876)    93  U.  S.  242,  II   Ct. 

infra,  p.  888.     Cosgrove  c.  U.  &,   (1886)   31  CI.   322,  reveraing  on  other  grounda   (1873) 

Ct.  CI.  342.  II  Ct  CI.  592. 

Cieation  of  contrjict.  —  If  a  proposal  which 

{^Advertisement  of  temporary  Tnail-tettings.^  And  whenever  it  shall  become 
necessary  to  employ  temporary  service  on  any  mail  route,  it  shall  be  the  duty 
of  the  Poatraaster-General  to  advertise  for  bids,  or  proposals,  for  such  service  by 
posting  notices  in  the  post  offices  at  the  termini  of  such  route  and  upon  a 
bulletin-board  in  a  public-place  in  the  Post-Office  Department  building  at  Wash- 
ington in  the  District  of  Columbia  for  at  least  ten  days  prior  to  such  letting. 
*     *     *     [21  Stat.  L.  S75.] 

See  note  to  preceding  text. 

An  act  to  anthoiiie  the  PostmaBter-Geneial  to  provide  maQ  seiric^  and  for  otlur  pnipotM. 

[Act  of  July  ae,  1803,  eft.  2iB,  27  Stat.  L.  S«8.] 

[Sec.  1.]  [Temporary  mailrlettings  before  next  general  advertisement  — 
eorUracts  —  temporary  service  on  failure  of  contractor.]  That  after  providing 
by  general  advertisement  for  the  transportation  of  the  mails  in  any  State  or 
Territory  as  authorized  by  law,  the  Postmaster-General  may  secure  any  mail 
aervice  that  may  become  necessary  before  the  next  general  advertisement  for 
said  State  or  Territory  by  posting  notices,  for  a  period  of  not  less  than  ten  days, 
in  the  post-offices  at  the  termini  of  any  route  to  be  let,  and  upon  a  bulletin  board 
in  the  Poat-Office  Department,  inviting  proposals,  in  such  form  and  with  such 
guaranty  as  may  be  prescribed  by  the  Postmaster-General,  for  the  performance 
of  the  proposed  service.  The  contract  for  such  service  shall  be  made  to  run  to 
the  end  of  the  contract  term  under  tlie  general  advertisement.,  shall  be  made  with 
the  lowest  bidder  whose  proposal  is  in  due  form,  and  who,  under  the  law,  ia 
eligible  as  a  bidder  for  such  postal  service.  Temporary  service  rendered  neces- 
sary by  reason  of  the  failure  of  any  bidder  or  contractor  to  perform  the  service 
awarded  him  under  this  act  may  be  employed  by  the  Postmaster-General  with- 
out advertisement,  at  a  rate  which  he  may  deem  reastmable,  at  the  expense  of 
any  such  failing  bidder  or  contractor.      [27  Stat.  L.  S68.'\ 

Sbo.  2.  [Repeal.]  That  all  acts  or  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  are  hereby  repealed.     [27  Sial.  L.  268.] 

Sec.  3942.  [Contracts  with,  railways  without  advertising.]  The  Post- 
master-General may  enter  into  contracts  for  carrying  the  mail,  with  railway 
companies,  without  advertising  for  bids  therefor.      [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  Heceuity  of  writing.  — The   provision  in 

316,  this  section  that  contracts  with  railway  com- 

Coatracti  made  under  this  section  ahonld  pnnics  may  be  made  without  advertising  for 
b^  in  th'.  nam?  of  the  Dnited  States,  as  bids  is  exceptional  only  to  the  extent  spec- 
directed  by  sections  403  and  3949,  but  the  iSed,  and  does  not  operate  as  an  exception 
provisions  of  those  sections  are  direttory  to  the  goneml  requirement  that  contracts  for 
merely  in  this  respect,  and  the  fact  that  a  carrving  the  mail  shall  be  in  writing, 
contract  is  made  in  the  name  of  the  post-  (1878)  16  Op.  Atty,-(5en.  484. 
oOlce  department  will   not  render  it  invalid  Interest  of  member  of  or  delegate  to  Con- 

if   it   is  otherwise   unobjectionable.      (1885)        greis.  —  Contracts   made    under   this   section 
18  Op.  Atty.'Gen,  113.  need  not  contain  the  express  condition  melt' 
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intereit  therein.      (18SS)    18  Op.  Attf.-Qen.  with  railway  companieB,  but  in  other  respects 

112.  the  general  Btatut«8  apply  to  railroad  com- 

Application    of    general    atatntea    to    rail-  paniea  and   other   contrat^tarn  alike."     East, 

loads.  — This  BEction  and  the  previous  Acts  ern  R.  Co.  v.  U.  S.,   (1885)   20  Ct.  U.  42. 
from  which  it  vae  drawn  "  relieve  the  post' 

S6C.  3943.  {^Contracts  for  carrying  home-mails  by  ovmers  of  vessels.^  The 
Postmaster-General  may  contract  with  the  o^vner  or  master  of  any  steamboat 
plying  upon  t-he  waters  of  the  United  States,  or  of  any  steamship  or  other  vessel 
plying  hetween  ports  of  the  United  States,  for  carrying  the  mail  for  any  lengtli 
of  time  less  than  four  years,  and  without  advertising  for  proposals  therefor, 
whenever  the  public  interest  and  convenience  will  thereby  be  promoted ;  but  the 
price  paid  for  sucli  service  shall  in  no  ease  be  greater  than  the  average  price  paid 
under  the  last  preceding  or  then  existing  regular  contract  on  the  same  route. 
[B.  S.] 

Act  of  Jnne  8,  1872,  ch.  336,  17   Stat.  L.  eideration   of   services   rendered    under    auch 

316.  contracts.     It  merely  designated  a  maximum 

Repeal  in  part  — See  Act  of  May  17,  1878,  which  the  post  master -general  could   not  ei- 

ch.  107,  see.  5,  infT<i,  p.  898.  ceed.     BBstern  R.  Co.  v.  U.  S.,  (1885)  20  CU 

This  aection  did  not  prescribe  a  period  of  CI.  23,  affirmed  (1889)  129  U.  S.  391,  24  CL 

time   as   the   term   of  contracts   made   under  01.  528. 
it  nor  fix  a  rate  of  compensation  as  the  con- 


[Sec.  1,]  [Combined  inland  and  foreign  steamboat  service.']  *  *  * 
The  Postmaster-General  is  authorized  to  contract  for  inland  and  foreign  steam- 
boat mail  service,  when  it  can  be  combined  in  one  route,  where  the  foreign  office 
or  ofBces  are  not  more  than  two  hundred  miles  distant  from  the  domestic  office, 
on  the  same  terms  and  conditions  as  inland  steamboat  service,  and  pay  for  xhr: 
same  out  of  the  appropriation  for  inland  steamboat  service.  *  *  *  [2S 
Stat.  L.  SSe.l 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1885,  ch.  342. 

Sec.  3944.  [Proposals  to  be  sealed  —  how  to  be  opened.1  Proposals  for 
carrying  the  mail  shall  be  delivered  sealed,  and  so  kept  until  the  hidding  is 
closed,  and  shall  then  be  opened  and  marked  in  the  nresence  of  the  Postmaster- 
General,  and  one  of  the  assistant  postmasters-general,  or  of  two  of  the  assistant 
postmasters-general,  or  of  any  other  two  officers  of  the  Department,  to  be  desig- 
nated by  the  Postmaster-General ;  aud  any  bidder  may  withdraw  his  bid  at  any 
time  before  twenty-four  hours  previous  to  the  time  fixed  for  the  opening  of  pro- 
posals, by  serving  upon  the  Postmaster-General,  or  the  second  assistant  post- 
master-general, notice  in  writing  of  such  withdrawal.      [iJ.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  plication  to  hids  not  made  in  connection  vith 

313.  nmil   contracts,   e.    g.,   hids   for   constnictjng 

The  limitation  of  the  right  to  withdraw  canal  locks.  (1877)  16  Op.  Attj'..Qen.  048. 
bids  prescribed   by   this  section   has  no   ap- 

SeCS.  3945-3947.   [Svperseded.'] 

Thi^Bp  upctionFi  were  as  follows:  obligation,  with  good  and  sufBcient  sureties. 

"Sec,     3B45.     [Quarantfe    of    pro/ioMlB.]  to  perform  the  service  propftscd:  and  no  pro- 

Every  proposal  for  carrying  the  mail  shall  be  posals  shall  be  considered  unless  accompanied 

accompanied  by  a  written  guarantee,  i^igned  hy  hiioU  gnarartee," 

by  one  or  more  responsible  persons,  nnd  un-  "  Srr-,  3i146.  \<iath  to  aecompanji  iiitj 
dertaking  that,  within  sucli  time  iifter  the  Roch  bid  for  carrying  the  mail  shall  here- 
bid  is  accepted  as  the  PoftnuiRter-Oeneral  after  Imvc  affixed  to  it  the  oath  of  the  bidder. 
maj  prescribe,  the  bidder  will  enter  into  an  taken  before  an  officer  qualiHed  to  adminirter 


made  in  good  faith  and  nitb  tb 
to  enter  into  contract  and  perform  the  ser- 
vice, in  case  his  bid  ehatl  be  accepted ;  and 
that  tbe  signatures  of  bis  guarantors  are  gen- 
uine, and  that  he  believes  the  (guarantors 
pecuniarily  TeHponaible  for  and  able  to  pay 
all  damages  the  United  States  shall  BufTer 
by  reason  of  the  bidder's  failing  to  perform 
his  obligations  as  such  bidder." 

"  Sec.  3947.  [Certi/iaate  of  the  postnuuter 
aa  to  tafficiency  of  guarantor.]  Any  post- 
master or  other  officer  of  the  Post-Office  J)e- 
parbnent  who  shall  affix  bis  signature  to  the 
certificate  of  sufficiency  of  guarantors  or  sure- 


ingly  make  any  false  or  illusory  eertiUcate, 
shall  be  forthwith  dismissed  from  office,  and 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  b.1  punishable  by  a  fine  of  not  more  than 
oue  thousand  dollars,  or  by  imprisonment 
for  not  more  than  one  year,  or  by  both." 

These  sections  were  incorporatett  into  the 
Revised  Statutes  from  the  Act  of  June  S, 
1872,  ch.  335,  sees.  245-247,  17  Stat.  L.  313. 
They  were  superseded  by  the  provisions  of 
such  sees.  246-247  as  amended  by  Acts  of 
June  23,  1874,  ch.  466,  sec.  12,  and  Aug.  11, 
1870,  ch.  260,  set  forth  in  the  following  teit. 


Sbc.  245.  [B<md  accompanying  proposals  —  conditions — liabUity.}  That 
every  proposal  for  carrying  the  mail  shall  he  accompanied  by  the  bond  of  the 
bidder,  with  Bureties  approved  by  a  postmaster,  apd  in  cases  where  the  amount 
of  the  bond  exceeds  five  thousand  dollars,  by  a  postmaster  of  the  first,  second,  or 
third  class,  in  a  sum  to  be  designated  by  the  Postmaster-Qeneral  in  the  adver- 
tisement of  each  route ;  to  which  bond  a  condition  shall  be  annexed,  that  if  the 
said  bidder  shall,  within  such  time  after  his  bid  i&  accepted  as  the  Postmaster- 
General  shall  prescribe,  enter  into  a  contract  with  the  United  States  of  America, 
with  good  and  sufficient  sureties,  to  be  approved  by  the  Postmaster-General, 
to  perform  the  service  proposed  in  his  said  bid,  and,  further,  that  he  shall  per- 
form the  said  service  according  to  his  contract,  then  the  said  obligation  to  be 
void,  otherwise  to  be  in  full  force  and  obligation  in  law;  and  in  case  of 
failure  of  any  bidder  to  enter  into  such  contract  to  perform  the  service,  or, 
having  ^ecuted  a  contract^  in  case  of  failure  to  perform  the  service,  according 
to  his  contract,  he  and  his  sureties  shall  be  liable  for  the  amount  of  said  bond  as 
liquidated  damages,  to  be  recovered  in  an  action  of  debt  on  the  said  bond.  No 
proposal  shall  be  considered  unless  it  shall  be  accompanied  by  such  bond,  and 
there  shall  have  been  affixed  to  said  proposal  the  oath  of  the  bidder,  taken  before 
an  officer  qualified  to  administer  oaths,  that  he  has  the  ability,  pecuniarily,  to 
fulfill  his  obligations,  and  that  the  bid  is  made  in  good  faith,  and  with  the 
intention  to  enter  into  contract  and  perform  the  service  in  case  his  bid  is 
accepted.      [18  Stat.  L.  235.] 


This  is  from  the  Act  of  June  8,  1872,  ch. 
335,  17  Stat.  L.  313,  as  amended  by  Act  of 
June  23,  1374,  ch.  466.  sec.  12,  18  Stat.  L. 
236.  and  it  supersedes  R.  S.  sec.  3946.  See 
notes  under  such  section. 

Th;  object  of  this  and  the  following  sec- 
tions was  to  protect  tbe  department  against 
imposition  through  worthless  bids.  They 
were  not  meant  to  limit  the  discretion  of  the 
postmaster-general  with  which  be  has  been 
invested  any  further  than  to  prevent  his  en- 
tertaining a  bid  where  they  were'  not  com- 
plied with;  and  where  he  ia  satisfied  that 
the  bond  accompanying  a  bid  is  worthless, 
though  it  complies  with  the  statute  in  point 
of  form,  he  may  and  should  treat  such  bid 
as  though  no  bond  had  accompanied  it.  Such 
action  falls  appropriately  within  the  scope 
ol  his  general  supervisory  authority.  <  1882 1 
17  Op.  At^.-Oen.  293. 

FaHnre  to  peifonn  — contingent  bid.  —  A 
OF.  S.  A.— S6  at 


bidder  to  whom  a  certain  route  was  awarded 
refused  to  execute  a  contract  therefor  on 
the  ground  that  by  an  oral  agreement  be- 
tween him  and  the  postmaster-general  (the 
existence  of  which  was  denied  by  the  [utter) 
his  bid  was  to  be  contingent  on  the  award 
to  him  of  another  routp  as  well.  Ore  of  the 
terms  of  the  advertisement  inviting  bids  was 
in  effect  that  no  consolidated,  combined,  or 
conditional  bids  would  be  considered;  and  the 
bid  in  question  was  in  terms  complete  in 
itself  and  was  separately  considered  and  ac- 
cepted. It  was  held'  that  a"  proceeding 
against  the  bidder  and  his  sureties  could  be 
brought  under  this  section,  though  a  proceed- 
ing under  R.  S.  sec.  3954.  ns  amended  by  the 
Act  of  Aug.  11.  1870.  infra,  p.  886,  would  not 
lie.  Congress  evidently  having  meant  to  make 
a  distinction  between  a  refusal  on  some  hon- 
est ground  or  reason,  however  bad  in  point 
of  law,  and  a  "wrongful  "  refusal  or  failure 
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proceeding  from  intentional  disregard  of  the 
contract  rights  of  the  United  States.  (1892) 
20  Op.  Atty.-Gen.  297. 

Allegations  of  bill  for  cancellation  of  bonds. 
—  In  a  bill  by  a  surety  to  secure  the  cancel- 
lation of  bonds  given  under  this  section  and 
to  enjoin  the  postmaster-general  from  re- 
quiring the  execution  of  the  bidder's  con- 
tract or  from  declaring  him  to  be  a  default- 
ing bidder,  grounds  for  equitable  relief  are 
not  shown  by  allegations  that  the  bonds  in 
question  were  filed  in  the  department  re- 
gardless of  essential  requirements  of  the 
statute  and  of  the  postal  regulations;  that 
80  far  as  the  complainant  is  concerned  they 
are  "  false,  forged,  and  fictitious,"  and  there- 
fore null  and  void;  and  that  the  plaintiff  is 
liable  to  a  multiplicity  of  suits  on  them. 
Such  allegations  do  not  show  that  there  is  a 


failure  of  adequate  defense  at  law  or  that 
there  is  a  special  equity  connected  with  the 
existence  of  the  bonds  themselves,  without 
the  fault  or  active  connivance  of  the  com- 
plainant. Pechstein  v.  Smith,  (1899)  14 
App.  Cas.  (D.  C.)  27,  sustaining  a  demurrer 
to  the  bill. 

Rogulation  of  discretion.  —  Sections  3945- 
3947,  with  section  3951,  were  cited  in  East- 
ern R.  Co.  V.  U.  S.,  (1885)  20  Ct.  CI.  42,  to 
the  proposition  that  "  the  time-contract  sys- 
tem contemplated  by  the  statutes,  while  it 
leaves  much  to  the  discretion  of  the  depart- 
ment, is  put  under  many  regulations,  *  *  * 
one  of  the  most  important  of  which,^  if  not 
expressly  declared  is  so  recited  and  implied 
as  perhaps  to  be  obligatory,  is  the  requiring 
of  sureties  for  the  performance  of  the  obliga- 
tions of  contractors." 


Sec.  246.  \_0a4;h  of  sureties  on  bond  of  bidders  —  inJterrogaiories —  false 
swearing, ^  That  before  the  bond  of  a  bidder,  provided  for  in  the  aforesaid 
section,  is  approved,  there  sh^Jl  be  indorsed  thereon  the  oaths  of  the  sureties 
therein,  taken  before  an  officer  qualified  to  administer  oaths,  that  they  are 
owners  of  real  estate  worth  in  the  aggregate  a  sum  double  the  amount  of  said 
bond,  over  and  above  all  debts  due  and  owing  by  them,  and  all  judgments,  mort- 
gages, and  executions  against  them,  after  allowing  all  exemptions  of  every 
character  whatever.  Accompanying  said  bond  and  as  a  part  thereof,  there  shall 
be  a  series  of  interrogatories,  in  print  or  writing,  to  be  prescribed  by  the  Post- 
master-General, and  answered  by  the  sureties  under  oath  showing  the  amount 
of  real  estate  owned  by  them,  a  brief  description  thereof,  and  its  probable  value, 
where  it  is  situated,  in  what  county  and  State  the  record  evidence  of  their  title 
exists.  And  if  any  surety  shall  knowingly  and  willfully  swear  falsely  to  any 
statement  made  under  the  provisions  of  this  section  he  shall  be  deemed  guilty  of 
perjury,  and,  on  conviction  thereof,  be  punished  as  is  provi^ded  by  law  for  com- 
mission of  the  crime  of  per]ur5\     [i9  Stat  L.  129.1 

This  is  from  the  Act  of  June  8,  1872,  ch.       235,  and  Act  of  Aug.  11,  1876,  ch.  260,  19 

335,  17  Stat.  L.  313,  as  amended  by  Act  of       Stat.  L.  129.     It  supersedes  R.  S.  sec.  3946. 
June  23,  1874,  ch.  456,  sec.  12,  18  Stat.  L.       See  note  under  such  section. 

Sec.  247.  [Penalty  for  postmaster  illegally  approving  bond,  e^c]  That  any 
postmaster  who  shall  affix  his  signature  to  the  approval  of  any  bond  of  a  bidder, 
or  to  the  certificate  of  sufficiency  of  sureties  in  any  contract  before  the  said  bond 
or  contract  is  signed  by  the  bidder  or  contractor  and  his  sureties,  or  shall  know- 
ingly, or  without  the  exercise  of  due  diligence,  approve  any  bond  of  a  bidder 
with  insufficient  sureties,  or  shall' knowingly  make  any  false  or  fraudulent 
certificate,  shall  be  forthwith  dismissed  from  office,  and  be  thereafter  dis- 
qualified from  holding  the  office  of  postmaster,  and  shall  also  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction  thereof,  be  punished  by  a  fine  not  exceed- 
ing five  thousand  dollars,  or  by  imprisonment  not  exceeding  one  .year,  or  both. 
118  Stat.  L.  £^5.] 

This  is  from  the  Act  of  June  8,  1872,  ch.       235.    It  supersedes  R.  S.  sec.  3947.    See  note 

336,  17  Stat.  L.  313,  as  amended  by  Act  of       under  such  section. 
June  23,  1874,  ch.  456,  sec.   12,  18  Stat.  L. 

SOC.  3948.  [Recording  and  preservation  of  bids  —  disposal  of  imaccepted 
bids,  and  reports  of  arrival  and  departure  of  mails.]  The  Postmaster-General 
shall  have  recorded,  in  a  book  to  be  kept  for  that  purpose,  a  true  and  faithful 
abstract  of  all  proposals  made  to  him  for  carrying  the  mail,  giving  the  name  of 
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the  party  ofFering,  the  terms  of  the  offer,  the  sum  to  be  paid,  and  the  time  the 
contract  is  to  continue ;  and  he  shall  put  on  file  and  preserve  the  originals  of  all 
such  proposals  until  the  end  of  the  contract  term  to  which  they  relate,  after 
which  the  proposals  that  were  not  accepted  may  be  destroyed  or  disposed  of  as 
waste  paper.  The  reports  of  the  arrivals  and  departures  of  the  mails  on  mail 
routes  made  and  sent  by  postmasters  to  the  Second  Assistant  Postmaster-General, 
on  which  no  fines  or  deductions  from  the  pay  of  contractors  for  carrying  the 
mails  have  been  based,  and  the  certificates  of  oaths  taken  by  carriers  on  mail 
routes  may  be  disposed  of  as  waste  paper  after  the  expiration  of  one  year  from 
the  end  of  the  contract  term  to  which  they  relate.     \R,  SJ\ 

This  section  was  amended  "  so  as  to  read       all  such  proposals."    Act  of  June  8,  1872,  ch. 


as"  above  by  the  Act  of  June  13,  1898,  ch. 
446,  sec.  2,  30  Stat.  L.  444.  The  section  orig- 
inally read  as  follows: 

"  Sec.  3948.  The  Postmaster-General  shall 
have  recorded,  in  a  book  to  be  kept  for  that 
purpose,  a  true  and  faithful  abstract  of  all 
proposals  made  to  him  for  carrying  the  mail, 
giving  the  name  of  the  party  offering,  the 
terms  of  the  offer,  the  sum  to  be  paid,  and  the 
time  the  contract  is  to  continue;  and  he 
shall  put  on  file  and  preserve  the  originals  of 


335,  sec.  248,  17  Stat.  L.  313. 

*'  For  Acts  of  wider  scope  allowing  the  de- 
struction of  useless  papers  accumulating  in 
the  postal  service,  see  Act  of  March  3,  1881, 
ch.  130;  Act  of  Aug.  5,  1882,  ch.  389;  Act  of 
Feb.  16,  1889,  ch.  171;  Act  of  July  16,  1894. 
ch.  137  sec.  4,  as  amended  by  Act  of  March 
3,  1897,  ch.  385;  Act  of  March  15,  1898,  ch. 
68,  sec.  10."  Comjdlera*  note,  2  8upp,  R.  8., 
p.  779. 


S©C.  3949.  [Contracts  to  lowest  bidder. '\  All  contracts  for  carrying  the 
mail  shall  be  in  the  name  of  the  United  States,  and  shall  be  awarded  to  the 
lowest  bidder  tendering  sufficient  guarantees  for  faithful  performance,  without 
other  reference  to  the  mode  of  transportation  than  may  be  necessary  to  provide 
for  the  due  celerity,  certainty,  and  security  thereof ;  but  the  Postmaster-General 
shall  not  be  bound  to  consider  the  bid  of  any  person  who  has  willfully  or  negli- 
gently failed  to  perform  a  fonner  contract     [i?.  8.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
313. 

ProTision  directory.  —  Under  this  section 
and  section  403,  contracts  made  under  sec- 
tion 3942,  auprd,  should  be  in  the  name  of 
the  United  States,  and  not  in  that  of  the 
post-office  department;  but  this  provision  is 
directory  merely,  and  its  nonobservance  will 
not  invalidate  an  agreement  made  for  and 
in  behalf  of  the  United  States  which  is  other- 
wise unobjectionable.  (1885)  18  Op.  At^y.- 
6en.  112. 

The  provision  that  contracts  ''shall  be 
Awarded  to  the  lowest  bidder/'  etc.,  must  be 


construed  in  connection  with  other  pro- 
visions by  which  it  is  contemplated  that  a 
bid,  in  order  to  entitle  it  to  consideration, 
should  have  with  it  an  acceptable  bond.  A 
worthless  bond,  though  regular  in  form, 
does  not  entitle  the  party  offering  it  to  be 
treated  as  a  bidder.  (1882)  17  Op.  Atty.- 
Gen.  294. 

Changing  terms  of  contract.  —  The  terms 
of  a  contract  duly  entered  into  as  prescribed 
by  this  section  and  section  3941,  supra,  can- 
not be  changed  except  in  the  manner  speci- 
fied by  sections  3957-3959,  infra,  Cos^ove 
V.  U.  S.,   (1896)   31  Ct.  CI.  342. 


Sec.  3950.  [Combinations  to  prevent  bids,]  No  contract  for  carrying  the 
mail  shall  be  made  with  any  person  who  has  entered,  or  proposed  to  enter,  into 
any  combination  to  prevent  the  making  of  any  bid  for  carrying  the  mail,  or  who 
has  made  any  agreement,  or  given  or  performed,  or  promised  to  give  or  perform, 
any  consideration  whatever  to  induce  any  other  person  not  to  bid  for  any  such 
contract ;  and  if  any  person  so  offending  is  a  contractor  for  carrying  the  mail, 
his  contract  may  be  annulled ;  and  for  the  first  offense  the  person  so  offending 
shall  be  disqualified  to  contract  for  carrying  the  mail  for  five  years,  and  for  the 
second  offense  shall  be  forever  disqualified.     [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.   314. 

Sec.  3051.   [8uperseded.'] 

This  section  was  as  follows :  der  or  contractor  for  the  transportation  of 

"  Sec.   3951.     [Failure   of   bidder   to   give       the  mail  upon  any  route  shall  have  failed 

bond;  proceedings,]    After  any  regular  bid-       to   enter   into   contract,   and    commence   the 
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with  the  next  lowest  bidder  for  such  service,  ment,  in  an  action  on  th^  c'.se.  And  when 
who  will  enter  into  a,  contract  and  perform  the  contract  shall  be  made  uiid  concluded, 
the  same,  unless  tbe  Pofltmaster-General  shall  the  difference  between  the  accepted  bid  of 
consider  such  bid  too  high,  in  which  case  he  the  failing  bidders  and  the  amount  payable 
ahaJl  re-advertiae  such  service.  And  in  all  under  the  contract  for  the  service  of  two 
cases  of  regular  contracts  hereafter  made  the  years  shall  be  forthwith  charged  against  the 
contract  may,  in  the  discretion  of  the  Post-  failing  bidder  or  bidders;  and  an  action  for 
masteT-GenerB],  be  continued  in  force  beyond  such  sum  in  the  nature  of  liquidated  dam- 
its  express  terms  for  a.  period  not  exceeding  ages  shall  accrue  to  the  Unit«d  States  for 
six  months,  until  a  new  contract  with  the  the  use  of  the  Post-Office  Department  im- 
same  or  other  contractors  shall  be  made  by  mediately  upon  the  e:tecution  of  the  final 
the  Postmaster-General.  The  Postmaster-  contract.  And  l-oth  causes  of  action  men- 
General  may  contract,  without  advertise-  tinned  in  this  section  may  be  joined  in  one 
ment,    for    a    period    not    to   exceed    twelve  suit." 

months,  for  the  carriage  of  the  mail  on  such  This    section    was    incorporated    into    the 

route  during  the  time  that  shall  necessarily  Revised   Statutes   from   the   Act   of   June  S, 

elapse  between   the   failure   of   either  of   the  1872,    ch.    336,    see.    2S1,    17    SUt.    L.    314. 

accepted  bidders  to  enter  into  a  contract  and  Said  sec.   251    was   amended   by   the   Act  of 

the  time  when  the  next  accepted  bidder  under  June  23,  1874,  ch.  456,  sec.   12,   18   Stat.  L. 

the  old  or  a  now  advertisement  shall  enter  235,  and  again  by  the  Act  of  Aug.  II.   1896, 

upon  his  contract;  and  the  ditTerence  tietween  ch.   260,   IS   Stat.   L.    129,   as   shown   in   the 

the  price  proposed   in   the  accepted  bid  and  following  text,  superseding  the  proviaions  of 

that   paid   for   intermediate  service  shall   be  PL   6.  sec.   3951,   above   set   out. 
charged  to  the  failing  bidder  or  bidders,  and 


Sec.  251.  [Proceedings  on  failure  of  bidder  to  enter  into  coTitract  or  of  con- 
tractor to  perform  services  —  temporary  contracts.]  That  after  any  regular 
bidder  whose  bid  has  been  accepted  shall  fail  to  enter  info  contract  for  the  trans- 
portation of  the  mails  according  to  his  proposals,  or  having  entered  into  contracl, 
shall  fail  to  commence  the  performance  of  the  service  stipulated  in  his  or  their 
contract  as  therein  provided,  the  Postmaster-General  shall  proceed  to  contract 
with  the  next  lowest  bidder  or  bidders  in  the  order  of  their  bids,  for  the  same 
service,  who  will  enter  into  a  contract  for  the  performance  thereof,  unless  the 
Postmaater-General  shall  consider  such  bid  or  bids  too  high,  and  in  case  each  of 
said  bids  shall  be  considered  too  high,  then  the  Poatmaster-Gleneral  shall  be 
authorized  to  enter  into  contract,  at  a  price  less  than  that  named  in  said  bids, 
with  any  person,  whether  a  bidder  or  not,  who  will  enter  into  contract  to  per- 
form the  service  in  accordance  with  the  terms  and  provisions  prescribed  for  the 
execution  of  other  contracts  for  similar  ser\-ice ;  and  in  case  no  satisfactory  con- 
tract can  he  thus  obtained,  he  shall  re-advertise  such  route.  And  if  any  bidder 
wlio.se  bid  has  been  accepted,  and  who  has  entered  into  a  contract  to  perform 
the  Bervioe  according  to  his  proposal,  and  in  pursuance  of  his  contract  has 
entered  upon  tlie  performance  of  the  service,  to  the  satisfaction  of  the  Post- 
master-General, shall  subsequently  fail  or  refuse  to  perform  the  service  accord- 
ing to  his  contract,  the  Postmaster  General  shall  proceed  to  contract  with  the 
next  lowest  bidder  for  such  service,  under  the  advertisement  thereof,  (unless 
the  Postmaster-General  shall  consider  such  bid  ton  high)  who  will  enter  into 
contract  and  give  bond,  with  sureties,  to  be  approved  by  the  Postmaster-General, 
for  the  faithful  performance  thereof,  in  the  same  penalty  and  with  the  same 
terms  and  conditions  thereto  annexed  as  were  stated  and  contained  in  the  bond 
which  accompanied  his  bid ;  and  in  case  said  next  lowest  bidder  shall  decline  to 
enter  into  contract  for  the  performance  of  such  service,  then  the  Postmaster- 
General  may  award  llic  service  to,  and  enter  into  contract  with,  any  person, 
whether  a  bidder  on  said  route  or  not,  who  will  enter  into  contract  to  perform 
the  service  and  execute  a  bond  of  like  tenor  and  effect  as  that  required  of 
bidders,  in  a  penalty  to  be  prescribed,  ;nid  with  sureties  to  be  approved  by  the 
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Postmaster-General,  for  the  performance  of  the  service  contracted  to  be  per- 
formed at  a  price  not  exceeding  that  named  in  the  bid  of  the  said  next  lowest 
bidder;  and  if  no  contract  can  be  secured  at  the  price  named  in  said  next 
lowest  bid,  then  the  Postmaster-Greneral  shall  proceed  to  secure  a  contract^  at  a 
price  not  considered  too  high,  with  any  person  who  will  execute  such  contract 
in  accordance  with  the  law  applicable  thereto,  giving  in  all  cases,  the  preference 
to  the  regular  bidders  on  the  list  whose  bids  do  not  exceed  the  price' at  which 
others  will  contract  therefor ;  and  if  no  sajbisfactory  contract  can  be  thus  secured > 
the  route  shall  be  re-advertised.  Whene«?^er  an  accepted  bidder  shall  fail  to 
enter  into  contract,  or  a  contractor  on  any  mail-route  shall  fail  or  refuse  to  per- 
form the  sei'vice  on  said  route  according  to  his  contract,  or  when  a  new  route 
shall  be  established  or  new  service  required,  or  when,  from  any  other  cause, 
there  shall  not  be  a  contractor  legally  bound  or  required  to  perform  such 
service,  the  Postmaster-Greneral  may  make  a  temporary  contract  for  carrying 
the  mail  on  such  route,  without  advertisement,  for  such  period  as  may  be  neces- 
sary, not  in  any  case  eKceeding  six  months,  until  the  service  shall  have  com- 
menced under  a  contract  made  according  to  law :  Provided,  however.  That  the 
Postmaster-General  shall  not  employ  temporary  service  on  any  route  at  a 
higher  price  than  that  paid  to  the  contractor  who  shall  have  performed  the  serv- 
ice during  the  last  preqeeding  [sic~\  contract  term.  And  in  all  cases  of  regular 
contracts  hereafter  made,  the  contract  may,  in  the  discretion  of  the  Postmaster- 
General,  be  continued  in  force  beyond  its  express  terms  for  a  period  not  exceed- 
ing six  months,  until  a  new  contract  with  the  sai^e  or  other  contractors  shall  be 
made  by  the  Postmaster-General.     [19  Stat.  L,  129,"] 


This  is  from  the  Act  of  June  8,  1872,  ch. 
335,  sec.  251,  17  Stat.  L.  314,  as  amended 
by  the  Act  of  June  23,  1874,  ch.  456,  sec. 
12,  18  Stat.  L.  235,  and  the  Act  of  Aug.  11, 
1876,  ch.  260,  19  Stat.  L.  129.  The  section 
as  amended  above  supersedes  R.  S.  sec.  3951. 
See  note  under  such  section. 

Modification  of  latter  part  of  section,  see 
following  text. 

Necessity  of  advertisement  —  Prior  to  its 
amendment  in  1874  this  Act  did  not  except 
from  the  necessity  of  advertisement  new  con- 
tracts made  in  consequence  of  the  vacancy  of 
a  route  through  abandonment  of  a  contract 
partially  performed;  and  since  the  various 
sections  of  the  Act  were  held  to  furnish  the 
exclusive  rule  for  determining  what  mail 
contracts  did  and  what  did  not  require  previ- 


ous advertisement,  it  was  further  held  that 
the  postmaster-general  had  no  power  to 
make,  without  previous  advertisement,  inter- 
mediate provision  for  the  carriage  of  mails 
over  a  route  abandoned  by  the  contractor. 
(1874)    14  Op.  Atty.-Gen.  651. 

Necessity  of  sureties.  —  The  original  sec- 
tion 3951,  together  with  sections  3945,  3946, 
and  3947,  was  cited  by  the  court  in  Eastern 
R.  Co.  V.  U.  S.,  (1885)  20  Ct.  CI.  42,  as  in- 
dicating that  the  requirement  of  sureties  for 
the  performance  of  the  obligations  of  eon- 
tractors  is  "  so  recited  and  implied  as  per- 
haps to  be  obligatory  "  even  if  not  expressly 
declared. 

For  a  discussion  of  the  early  Acts  on  this 
subject,  see  (1871)   13  Op.  Atty.-Gen.  473. 


An  act  to  extend  the  time  of  special  postal  service   until   service   can   be   obtained   by 

advertisement 

[Act  of  June  12,  1879,  ch.  20,  21  Stat.  L.  11.] 

[Temporary  service  where  hidder  fails  to  enter  into  contract,  or  contractor 
fails  to  perform,^  *  *  *  ^jj^j  whenever  an  accepted  bidder  shall  fail  to 
enter  into  contract^  or  a  contractor  on  any  mail-route  shall  fail  or  refuse  to  per- 
form the  service  on  said  route  according  to  his  contract,  or  when  a  new  route 
shall  be  established  or  new  service  required,  or  when,  from  any  other  cause, 
there  shall  not  be  a  contractor  legally  bound  or  required  to  perform  such  service, 
the  Postmaster-General  may  make  a  temporary  contract  for  carrying  the  mail 
on  such  route,  without  advertisement^  for  such  period  as  may  be  necessary,  not 
in  any  case  exceeding  one  year,  until  tho  service  shall  have  commenced  under  a 
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contract  made  according  to  law.     And  any  provision  of  statute  in  conflict 
with  this  provision  is  hereby  repealed.     [21  Stat.  L.  11.] 

The  omitted  part  of  the  section  was  temporary. 

S6C.  3952.   [Release  of  bidder.]      [Repealed,] 

This  section  was  as  follows: 

"  Sec.  3952.  No  bidder  for  carrying  the 
mail  shall  be  released  from  his  obligation  un- 
der his  bid  or  proposal,  notwithstanding  an 
award  made  to  a  lower  bidder,  until  a  con- 
tract for  the  designated  service  shall  have 
been  duly  executed  by  such  lower  bidder  and 


his  sureties,  and  accepted,  and  the  service 
entered  upon  by  the  contractor  to  the  satis- 
faction of  the  Postmaster-General."  Act  of 
June  8, 1872,  ch.  336,  17  Stat.  L.  313. 

It  was  directly  repealed  by  Act  of  Sept  30, 
1890,  ch.  1123,  26  Stat.  L.  503. 


Sec.  3953.  [Bids  to  be  accompamied  by  certified  checks.]     [Repealed.] 


This  section  was  as  follows: 

"Sec.  3953.  Hereafter  all  bidders  upon 
every  mail-route  for  the  transportation  of 
the  mails  upon  the  same,  where  the  annual 
compensation  for  the  service  on  such  route  at 
the  time  exceeds  the  sum  of  five  thousand 
dollars,  shall  accompany  their  bids  with  a 
certified  check  or  draft,  payable  to  the  order 
of  the  Postmaster-General  upon  some  solvent 
national  bank,  which  check  or  draft  shall  not 
be  less  than  five  per  centum  on  the  amount  of 
the  annual  pay  on  such  route  at  the  time 
such  bid  is  made;  and  in  case  of  new  service, 
not  less  than  five  per  centum  of  the  amount 
of  one  year's  pay  proposed  in  such  bid,  if  the 
bid  exceed  five  thousand  dollars  per  annum. 
In  case  any  bidder,  on  being  awarded  any 
such  contract,  shall  fail  to  execute  the  same, 
with  good  and  sufiKcient  sureties,  according 


to  the  terms  on  which  such  bid  was  made  and 
accepted,  and  enter  upon  the  performance  of 
the  service  to  the  satisfaction  of  the  Post- 
master-General, such  bidder  shall  forfeit  the 
amount  so  deposited  to  the  United  States, 
and  the  same  snail  forthwith  be  paid  into  the 
Treasury  for  the  use  of  the  Post-Office  De- 
partment; but  if  such  contract  shall  be  duly 
executed  and  the  service  entered  upon  to  the 
satisfaction  of  the  Postmaster-General,  such 
draft  or  check  so  deposited  shall  be  returned 
to  the  bidder."  Act  of  June  8,  1872,  ch.  335, 
17  Stat.  L.  314. 

It  was  directly  repealed  by  Act  of  Sept  30, 
1890,  ch.  1123,  26  Stat.  L.  503. 

For  diacusaion  of  this  statute  prior  to  its 
repeal  and  of  earlier  enactments  of  similar 
purport,  see  (1874)  14  Op.  Atty.-Gen.  631; 
(1871)  13  Op.  Atty.-Gen.  477. 


Sec.  3954.  [Penalty  for  failure  to  enter  into  contract]  Any  person  or 
persons  bidding  for  the  transportation  of  the  mails  upon  any  route  whidi  may 
be  advertised  to  be  let,  and  receiving  an  award  of  the  contract  for  such  service, 
who  shall  wrongfully  refuse  or  fail  to  enter  into  contract  with  the  Postma8te^ 
General  in  due  form  to  perform  the  service  described  in  his  or  their  bid  or 
proposal,  or  having  entered  into  such  contract  shall  wrongfully  refuse  or  fail  to 
perform  such  service,  shall,  for  any  such  failure  or  refusal,  be  deemed  guilty  of  a 
misdemeahor,  and  be  punished  by  a  fine  of  not  more  than  five  thousand  dollars, 
and  by  imprisonment  for  not  more  than  twelve  months.  And  the  failure  or 
refusal  of  any  such  person  or  persons  to  enter  into  such  contract  in  due  form,  or 
having  entered  into  such  contract  the  failure  or  refusal  to  perform  such  service, 
shall  be  prima-facie  evidence  in  all  actions  or  prosecutions  arising  imder  this 
section  that  such  failure  or  refusal  was  wrongful.     [R.  S.] 


This  section  was  amended  to  read  as  above 
by  the  Act  of  Aug.  11,  1876,  ch.  260,  19  Stat. 
L.  130.    It  originally  read  as  follows: 

"Sec.  3954.  Any  person  or  persons  bid- 
ding for  the  transportation  of  the  mails  upon 
any  route  which  may  be  advertised  to  be  let, 
and  receiving  an  award  of  the  contract  for 
such  service,  who  shall  wrongfully  refuse  or 
fail  to  enter  into  contract  with  the  Post- 
master-General in  due  form,  and  perform  the 
service  described  in  his  or  their  bid  or  pro- 
posal, shall  be  deemed  guilty  of  a  misde- 
meanor, and  be  punishable  by  a  fine  of  not 
more  than  five  thousand  dollars,  and  by  im- 
prisonment    for     not     more     than     twelve 


months."    Act  of  June  8,  1872,  ch.  335,  17 
Stat.  L.  315. 

What  is  "  wrongfully  "  refusing  to  perfonn. 
—  A  bidder  to  whom  a  certain  route  was 
awarded  refused  to  execute  a  contract  there- 
for on  the  ground  that  by  an  oral  agreement 
between  him  and  the  postmaster-general  (the 
existence  of  which  was  denied  by  the  latter), 
his  bid  was  to  be  contingent  on  the  award  to 
him  of  another  route  as  well.  One  of  the 
terms  of  the  advertisement  inviting  bids  was 
in  effect  that  no  consolidation,  combined,  or 
contingent  bids  would  be  considered;  and  the 
bid  in  question  was  in  terms  complete  in  it- 
self, and  was  separately  considered  and  a^ 
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cepted.  It  was  held  that  a  proceeding  under 
this  section  would  not  lie,  Congress  evidently 
having  meant  to  make  a  distinction  between 
a  refusal  on  some  honest  ground  or  reason, 
however  bad  in  point  of  law,  and  a  '*  wrong- 


ful" refusal  or  failure  proceeding  from  in- 
tentional disregard  of  the  contract  rights  of 
the  United  States.  (1892)  20  Op.  Atty.-Gea 
297. 


Sec.  3955.  [New  sureties,^  The  Postmaster-General,  whenever  he  may 
deem  it  consistent  with  the  public  interest,  may  accept  or  require  new  surety 
upon  any  contract  existing  or  hereafter  made  for  carrying  the  mails,  in  sub- 
stitution for  and  release  of  any  existing  surety.     [iZ.  8.1 

Act  of  June  8,  1872,  ch.  335,  17   Stat.  L.  362,  by  adding  the  words  "  or  require  "  after 

315.  the  words  "may  accept/'  as  they  appear  in 

This  section  was  amended  by  the  Act  of  the  text. 

March  3,  1879,  ch.  180,  sec.  30,  20  Stat  L. 

Sec.  3956.  [Limit  of  tinie  of  contract.']  N"o  contract  for  carrying  the 
mail  shall  be  made  for  a  longer  term  than  four  years,  and  no  contract  for  carry- 
ing the  mail  on  the  sea  shall  be  made  for  a  longer  term  than  two  years.     [R.  S."] 


Act  of  June  8,  1872,  ch.  336,  17  Stat.  L. 
315. 

Modification  of  this  section  by  Act  of  May 
17,  1878,  ch.  107,  sec.  5.    See  infra,  p.  898. 

Combined  contract  for  inland  and  foreign 
steamboat  service.  See  Act  of  March  3,  1885, 
ch.  342,  sec.  1,  p.  880. 

This  statute  did  not  prescribe  a  period  of 
time  as  the  term  of  contracts  made  under  it. 
It  merely  designated  a  maximum  which  the 
postmaster  could  not  exceed.  Eastern  R.  Co. 
V,  U.  S.,  (1885)  20  Ct.  CI.  23,  affirmed  (1889) 
129  U.  S.  391,  24  Ct.  CI.  528. 

The  limitation  of  two  years  for  contracts 
for  carriage  by  sea  prescribed  by  this  section 
was  extended  to  four  years  in  the  case  of  do- 
mestic  mails  by  section  5  of  the  Act  of  May 
17,  1878,  ch.  107,  infra,  p.  898.  New  York 
Cent.,  etc.,  R.  Co.  v,  U.  S.,  (1886)  21  Ct  CI. 
468. 

Obligation  of  contract  —  Reduction  of 
compensation.  —  The  Acts  of  July  12, 
1876,  and  June  17,  1878,  infray  p.  922,  pro- 
viding for  a  reduction  of  the  compensation 
paid  to  railroad  companies  for  carrying  the 
mail,  did  not  enable  the  government  to  re- 
duce the  compensation  agreed  upon  by  a  con- 
tract for  a  definite  time  under  this  section. 
Only  where  no  contract  for  a  definite  time 
prevails  can  a  reduction  be  made  under  such 
enactments.  The  government,  having  been 
authorized  by  this  section  to  enter  into  con- 
tracts for  four  years,  cannot  retain  the  obli- 
gation of  the  contract  as  against  the  carrier 
and  at  the  same  time  vary  its  own,  unless  it 
has  reserved  in  the  contract  itself  the  right 
to  do  so.  And  it  is  immaterial  that  the  road 
in  question  is  a  land -grant  road  which  is 
bound- by  the  terms  of  its  grant  to  carry  the 
mails  for  such  compensation  as  Congress  may 
direct.  Chicago,  etc.,.R.  Co.  r.  U.  S.,  (1881) 
104  U.  S.  680,  reversing  (1879)  15  Ct.  CI.  232. 
See  also  CJhicago,  etc.,  R.  Co.  v,  U.  S.,  (1881) 
104  U.  S.  687,  reversing  (1878)  14  Ct.  CI.  125; 
FAStern  R.  Co.  v.  U.  S.,  (1885)  20  Ct.  CI.  40; 
Illinois  Cent.  R.  Co.  v,  U.  S.,  (1883)  18  Ct. 
CI.  118. 

Where  a  mail  contract  with  a  railroad, 
made  under  this  section,  authorizes  the  gov- 
ernment to  discontinue  the  service  at   any 
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time,  in  whole  or  in  part,  allowing  to  the  rail- 
road one  month's  extra  pay,  an  Act  of  Con- 
gress during  the  term  of  the  contract  provid- 
ing for  a  reduction  of  ten  per  cent,  fiom  the 
compensation  allowed  to  all  railroads  for 
carrying  the  mail  does  not  amount  to  a  no- 
tice under  the  contract  that  the  service  will 
be  discontinued  under  the  old  rates,  and  con- 
tinued, if  at  all,  under  the  new  rates;  and 
it  is  immaterial  that  the  railroad  continues 
to  render  the  service  under  the  new  law  with- 
out dissent  or  protest,  since  the  reduction 
cannot  apply  to  the  case  of  contracts  for  a 
term  of  years  not  expired  when  the  new  law 
takes  effect.  Chicago,  etc.,  R.  Co.  v.  U.  S., 
(1881)  104  U.  S.  687,  reversing  (1878)  14  Ct. 
CI.  125.  See  also  Illinois  Cent.  R  Co.  v,  U. 
S,,  (1883)  18  Ct.  CI.  118;  Hannibal,  etc.,  R 
Co.  V.  U.  S.,  (1883)  18  Ct.  a.  213 

In  the  case  of  land-grant  railroads,  'the 
power  of  Congress  to  direct  by  law  the  price 
at  which  the  mail  service  •  •  •  should 
be  performed  was  expressly  reserved  as  a 
condition  of  the  land  grants,  which  formed  in 
part  their  motive  and  consideration.  But 
when  Congress  authorized  the  postmaster- 
general  to  fix  the  price  by  contract,  within 
specified  maximum  rates,  and  for  a  period  of 
four  years,  it  was  an  agreement  on  the  part 
of  the  United  States  that  the  stipulated  com- 
pensation should  not  be  withheld  during  that 
period,  which  it  could  not  refuse  to  perform 
without  a  breach  of  the  public  faith.  The 
contract  was  an  exercise  of  the  reserved 
power,  with  an  added  obligation  not  to  ex- 
ercise it  otherwise  for  the  period  agreed  on." 
Chicago,  etc.,  R.  Co.  v.  U.  S.,  (1881)  104  U. 
a  680,  reversing  (1879)  15  Ct.  CI.  232.  See 
also  Illinois  Cent.  R.  Co.  v.  U.  S.,  (1883)  18 
Ct.  CI.  118;  Hannibal,  etc.,  R.  Co.  v,  U.  S.. 
(1883)  18  Ct.  CI.  213. 

A  grant  of  land  to  a  railroad,  on  condition 
that  it  transport  the  mails  for  such  compen- 
sation as  Congress  may  by  law  direct,  does 
not  preclude  the  postmaster-general  from 
contracting  with  such  railroad,  under  this 
section,  for  a  fixed  rate  of  compensation  dur- 
ing a  definite  period,  not  exceeding  four 
years;  and  such  a  contract  cannot  be  abro- 
gated by  subsequent  legislation  reducing  tho 
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terms  of  compensation.  Chicago,  etc.,  R.  Co. 
V,  U  S.,  (1881)  104  U.  S.  680,  reversing  (1879) 
15  CL  CL  232 

Discontinuance  for  purpose  of  increasing 
service.  —  A  contract  made  under  this  stat- 
ute and  embodying  a  clause  permitting  the 
postmaster-general  to  discontinue,  curtail,  or 
extend  the  service  contracted  for  on  payment 
of  "  one  month's  extra  pay  on  the  amount  of 
service  dispensed  with  and  not  to  exceed  a 
pro  rata  compensation  for  the  service  re- 
tained" may  be  discontinued  before  the  ex- 


piration of  its  term,  allowing  to  the  eon- 
tractor  one  month's  extra  pay  whenever  in 
the  judgment  of  the  postmaster-general  tlie 
public  interests  require  such  discontinuance 
for  the  purpose  of  readvertising  and  reletting 
the  service  on  an  increased  schedule.  It  is 
not  obligatory  on  the  postmaster-genoal  to 
permit  the  contractor  to  perform  the  in- 
creased service  at  the  pro  rata  rate  to  which 
he  would  be  entitled  under  his  contract. 
(1888)  19  Op.  Atty.-Gen.  146. 


Sec.  3957.  [Changing  terms  of  coniracL]  Whenever,  by  reason  of  any 
error,  omission,  or  other  cause,  any  route  which  should  properly  be  advertised 
for  the  regular  letting  is  omitted,  it  shall  be  the  duty  of  the  Postmaster-General 
to  advertise  the  same  as  soon  as  the  error  or  omission  shall  be  discovered,  and 
the  proposals  for  such  route  shall  be  opened  as  soon  as  possible  after  the  other 
proposals  in  the  same  contract  section ;  and  the  contract  made  under  sudi  supple- 
mentary advertisement  shall  run,  as  nearly  as  possible,  from  the  beginning  to 
the  end  of  the  regular  contract  term,  and,  during  the  time  necessarily  lost  by 
reason  of  such  error,  omission,  or  other  cause,  the  Postmaster-General  shall 
provide  for  the  carrying  of  the  mail  on  such  route  at  as  low  rate  as  possible, 
without  advertising.      [R.  S.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
315. 

This  section  recites  one  of  the  few  excep- 
tions in  the  statute  to  the  general  rule  requir- 
ing advertisement  of  proposed  contracts. 
Such  advertisement  was  required  by  the  Act 
of  1872  in  all  cases  not  expressly  excepted,  as 
the  above.  (1874)  14  Op.  Atty.-Gen.  051. 
See  also,  under  earlier  enactments,  (1871)  13 
Op.  Atty.-Gen.  473. 


Changing  terms  of  contracts.  —  This  and 
the  next  two  sections  have  been  held  to  pro- 
vide the  sole  manner  of  changing  the  terms 
of  contracts  entered  into  under  sections  31M1, 
3940.  supra,  by  advertising  for  proposals  de- 
8eribii\g  the  route  and  awarding  the  contract 
to  the  lowest  bidder  tendering  sufficient  guar- 
anties for  faithful  performance.  Cosgrove  9. 
U.  S.,  (1896)  31  Ct.  a.  332. 


SGC.  3958.  ^Notice  of  interdion  to  change  terms  of  contract.]  Whenever 
it  becomes  necessary  to  change  the  terms  of  an  existing  contract  for  carrying 
the  mail  otherwise  than  as  provided  in  the  preceding  section,  notice  thereof  shall 
be  given  and  proceedings  had  thereon  the  same  as  at  the  letting  of  original  con- 
tracts.    \_R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  315. 

Sec.  3959.  [Payment  on  contract.']  No  person  whose  bid  for  carrying  the 
mail  is  accepted  shall  receive  any  pay  until  he  has  executed  his  contract  accord- 
ing to  law  and  the  regulations  of  the  Department.      [i2.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  315. 


Sec.  3960.  [Pay  for  additional  regular  service.]  Compensation  for  addi- 
tional service  in  carrying  the  mail  shall  not  be  in  excess  of  the  exact  propor- 
tion which  the  original  compensation  bears  to  the  original  service ;  and  when 
any  such  additional  service  is  ordered,  the  sum  to  be  allowed  therefor  shall  be 
expressed  in  the  order,  and  entered  upon  the  books  of  the  Department ;  and  no 
compensation  shall  be  paid  for  any  additional  regular  service  rendered  before 
the  issuing  of  such  order.      [J?.  5.] 


Act  of  June  8, 1872,  ch.  335,  17  Stat.  L.  315. 
Extension   of  mail  route.  —  See  following 
section. 

See  also  notes  under  section  3061,  infra. 
Extra  service  without  contract  —  right  to 


pa3rment.  —  A  person  entered  into  a  contract 
to  carry  the  mails  between  a  post  oflico  and 
a  desisrnated  railroad  station.  Subfientiently, 
without  any  chan^jfe  in  the  contract,  and 
without  notice  to  the  post-ofTi'^?  ilepartmeni, 
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he  performed  extra  service  by  carrying  mails 
between  the  same  post  office  and  a  new  rail- 
road station  in  addition  to  the  old,  and  con- 
tinued such  service  for  more  than  six  years, 
until  the  expiration  of  his  contract,  without 
demanding  extra  compensation.  It  was  held 
that  there  could  be  no  recovery  as  on  an  im- 
plied contract,  any  right  to  extra  pay  having 
been  waived.  Whitsell  v,  U.  S.,  (1898)  34  Ct. 
CI.  5. 

Notice  of  extra  service.  —  A  postmaster's 
regular  quarterly  reports  to  the  department 
showing  a  mail  carrier's  service  performed 
are  not  sufficient  to  charge  the  department 
with  notice  of  extra  service.  Whitsell  v,  U. 
S.,  (1898)  34  Ct.  CI.  6. 

Notice  to  a  postmaster  that  additional  ser- 
vice is  being  performed  cannot  be  imputed 
as  notice  to  the  post-office  department,  for 
the  reason  that  a  postmaster  has  no  power 
or  authority  to  contract  in  respect  of  mail- 
messeYiger  service.  Nor  is  he  the  agent  of  the 
government  to  direct  such  service,  as  he  is, 
within  the  limits  of  their  duties,  of  letter  car- 
riers, who  are  his  subordinates.  Whitsell  v. 
U.  S.,  (1898)  34  Ct.  CI.  10. 

Compensation  for  additional  service  and  in- 
creased expedition.  —  When  additional  ser- 
vice imder  this  section  and  increased  expedi- 
tion under  section  3961,  infra,  are  required 
by  one  order  at  the  same  time,  and  the  con- 
tractor performs  accordingly,  he  is  entitled 
to  compensation  for  both.  Salisbury  v,  U. 
S.,  (1893)  28  Ct.  CL  404. 

New  contract  or  alteration  of  existing  con- 
tract.—  A  proposal  under  this  and  the  next 
following  sections  for  expedited  and  increased 
service,  with  the  order  made  thereon,  does 
not  constitute  a  new  contract,  but  simply 
makes  an  alteration  of  the  existing  contract; 
and  where  the  department  accepts  a  bid  by 
the  contractor  for  such  increased  and  ex- 
pedited service,  on  the  ground  that  the 
amount  of  such  bid  is  less  than  pro  rata,  it 
impliedly  recognizes  the  fact  that  the  trans- 
action is  one  covered  and  limited  by  the  pro- 
visions of  these  sections.  Griffith  v.  U.  S., 
(1887)  22  Ct  CI.  189,  distinguishing  Gar- 
fielde  t?.  U.  S.,   (1876)   93  U.  S.  242. 

The  estimate  of  a  mail  contractor  who  has 
not  yet  begun  work  under  his  contract  as  to 
the  men  and  animals  he  will  need  to  fulfil 
the  duties  imposed  by  it  and  as  to  what  he 
will  need  should  additional  service  and  in- 
creased speed  be  ordered  are  in  effect  expres- 
sions of  opinion,  not  statements  of  fact.  Dis- 
crepancies patent  on  the  face  of  such  esti- 
mate, which  must  have  been  immediately 
seen  to  be  such  by  an  experienced  government 
official,  cannot  be  held  to  have  been  intended 
to  deceive  or  as  in  fact  deceiving;  and  no 
principle  of  law  will  allow  a  self-evident  ab- 


surdity to  form  the  basis  of  an  action  for 
fraud  and  deceit.  Griffith  t?.  U.  S.,  (1887)  22 
Ct.  CI.  165. 

An  increase  in  the  number  of  trips  of  a  ves- 
sel engaged  in  the  ocean -mail  service  cannot 
be  ordered  under  this  statute.  Section  2  of 
the  Act  of  March  3,  1891,  providing  that  "  the 
details  of  the  mode  of  advertising  and  let- 
ting" contracts  for  oeeanniail  service  "  shall 
be  conducted  in  the  manner  prescribed  in 
chapter  8  of  title  46  of  the  Reviswl  Statutes," 
etc.,  does  not  refer  to  this  section  nor  give 
unlimited  power  to  increase  or  reduce  the 
amount  of  service  under  the  contract.  (1891) 
20  Op.  Atty.-Gen.  166. 

Rate  fixed  by  original  contract.  —  This 
section  "  treats  the  rate  of  pay  for  additional 
service  as  definitely  fixed  by  the  original  con- 
tract, and  under  its  provisions  the  compen- 
sation which  the  contractor  is  to  receive  for 
each  extra  trip  placed  upon  his  route  is  to 
bear  an  exact  proportion  to  the  additional 
service  performed;  that  is,  it  is  to  be  based 
upon  the  rate  established  by  the  original  con- 
tract."   AUman  r.  U.  S.,  (1889)  131  U.  a  34. 

But  under  the  general  intent  of  the  law,  if 
additional  service  may  justly  be  procured  for 
less  than  a  sum  in  exact  proportion  to  that 
paid  under  the  original  contract,  this  may 
rightfully  be  done.  The  first  clause  of  this 
section  is  a  restriction  that  the  compensation 
for  increased  service  shall  not  be  greater  than 
an  amount  in  exact  proportion  to  that  paid 
for  the  original  service,  but  it  does  not  say 
that  the  compensation  may  not  be  less. 
(1888)  19  Op.  Atty.-Gen.  147. 

Where  a  new  line  becomes  necessary  to 
avoid  an  almost  impassable  portion  of  the  old 
route,  it  may  be  authorized  by  the  post- 
master-general within  the  established  regu- 
lations of  the  post-office  department  and 
without  advertisement;  and  where  such  new 
route  involves  an  increase  of  distance,  com- 
pensation therefor  may  be  allowed  under  this 
section.  U.  S.  t?.  Barlow,  (1889)  132  U.  S. 
271. 

Recovery  of  extra  payments  wrongfully 
made.  —  Before  compensation  can  be  paid  un- 
der this  section  it  must  appear  not  only  that 
the  sum  to  be  paid  was  "expressed  in  the 
order  and  entered  upon  the  books  of  the  de- 
partment," but  that  service  additional  to  that 
embraced  in  the  contract  has  been  performed; 
and  where  money  has  been  paid  to  a  con- 
tractor under  an  order  for  an  assumed  in- 
crease in  distance,  when  in  fact  there  was  no 
increase,  the  route  specified  in  the  order  and 
that  intended  by  the  contract  being  identical, 
such  extra  payment  may  be  recovered  back 
by  the  government.  CJosgrove  t?.  U.  S.,  (1896) 
31  Ct.  CI.  332.  See  also  notes  under  section 
4057,  infra,  p.  954. 


An  act  to  authbrize  the  Poatmaster-General  to  extend  the  mail  service  in  certain  caaee  and 

for  other  purposes. 

[Act  of  Aug.  a,  1882,  ch.  379,  22  Stat.  L.  216.] 

[Sec.  1.]  [Extension  of  maU  route.]  That  the  Postmaster  General  is 
hereby  authorized,  in  cases  where  the  mail  service  would  be  thereby  improved, 
to  extend  service  on  a  mail  route  under  contract,  at  not  exceeding  pro  rata 
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additional  pay,  for  any  distance  not  exceeding  twenty-five  miles  beyond  either 
terminal  point  named  in  said  contract.  Provided,  That  no  service  shall  be 
extended  beyond  the  original  terminal  points  more  than  once  during  the  term 
for  which  the  contract  shall  have  been  made.     [j2^  Stdt,  L.  216.'] 

Sec.  2.  [Temporary  service  on  faUiure  of  contractor  to  perform  —  cost 
charge  on  contractor.]  Whenever  a  contractor  for  postal  service  fails  to  com- 
mence proper  service  under  the  contract,  or,  having  commenced  service,  fails  to 
continue  in  the  proper  performance  thereof,  the  Postmaster-General  may  employ 
temporary  service  on  the  route,  at  a  rate  of  pay  per  annum  not  to  exceed  the 
amount  of  the  bond  required  to  accompany  proposals  for  service  on  such  route, 
as  specified  in  the  advertisement  of  the  route,  or  at  not  exceeding  pro  rata  of  such 
bond,  in  cases  where  service  shall  have  been  ordered  to  be  increased,  reduced, 
curtailed,  or  changed,  subsequent  to  the  execution  of  contract:  the  cost  of 
such  temporary  service  to  be  charged  to  the  contractor,  and  to  continue  until  the 
contractor  commences  or  resumes  the  proper  performance  of  service,  or  until  the 
route  can  be  relet,  as  now  provided  by  law,  and  service  commenced  under  the 
new  award  of  contract  AH  acts  or  parts  of  acts  inconsistent  with  the  pro- 
visions of  this  act  being  hereby  repealed.     [22  Stat.  L.  216.] 

See  further  Act  of  July  26,  1892,  ch.  249,  sec.  1,  supra,  p.  879. 

OfSfiial  certificate  of  failure  to  perform.  —  See  note  under  sec.  3962,  infra,  p.  893. 

Sec.  3961.  [AllovKmce  for  additional  expedition.]  No  extra  allowance 
shall  be  made  for  any  increase  of  expedition  in  carrying  the  mail  unless  thereby 
the  employment  of  additional  stock  and  carriers  is  made  necessary,  and  in  such 
case  the  additional  compensation  shall  bear  no  greater  proportion  to  the  ad- 
ditional stock  and  carriers  necessarily  employed  than  the  compensation  in  the 
original  contract  bears  to  the  stock  and  carriers  necessarily  employed  in  its 
execution.     [R.  S.] 

ments  when  accepted  and  acted  upon,  and  yet 
be  without  the  sanctity  of  an  ordinary  con- 
tract. The  public  officer  who  is  clothed  with 
legal  discretion  to  purchase  supplies  or  hire 
laborers  binds  the  government  by  his  agree- 
ments, and  assures  the  other  contracting 
party  of  a  compensation  upon  which  he  may 
rely.  But  behind  these  post-office  orders 
there  is  always  the  statute,  which  in  the 
most  positive  terms  declares  ihat  '  no  extra 
allowance  shall  be  made  for  any  increase  of 
expedition,*  *  unless  thereby  the  employment 
of  additional  stock  and  carriers  is  made  nec- 
essary,' and  then  *  shall  bear  no  greater  pro- 
portion to  the  additional  stock  and  carriers 
necessarily  employed  than  the  compensation 
in  the  original  contract  bears  to  the  stock 
and  carriers  necessarily  employed  in  its  ex- 
ecution.' In  the  case  of  an  ordinary  contract, 
a  statute  may  be  for  the  guidance  of  the 
government's  agents,  and  therefore  merely 
directory;  in  the  case  of  the  expedited  mail 
service  it  is  for  a  restraint  on  both  of  the 
contracting  parties,  and  is  therefore  manda- 
tory. In  the  case  of  an  ordinary  contractor, 
he  can  say  that  he  parted  with  his  property 
on  the  faith  of  the  stipulated  price;  in  the 
case  of  these  mail  carriers,  they  cannot  say 
that  they  rendered  a  service  on  the  faith  of 
a  stipulated  compensation  which  was  for- 
bidden by  law.  The  price  named  in  the  or- 
der  of   expedition   merely   assures   the  con- 
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Act  of  June  8, 1872,  ch.  335, 17  Stat.  L.  315. 

See   also  not€»  under  sec.   3960,  supra. 

The  term  "  stock  and  carriers  "  in  this  sec- 
tion includes  men  and  horses;  and  as  the 
postmaster-general  can  allow  increased  com- 
pensation for  expedited  service  only  in  con- 
formity with  this  section,  it  must  be  as- 
sumed,* where  the  contractor  has  submitted 
a  sworn  statement  alleging  the  necessity  of 
an  increase  of  "  men  and  horses,"  that  an  or- 
der for  increased  compensation  was  based 
on  such  sworn  statement.  Hence,  in  an  ac- 
tion by  the  government  to  recover  back  extra 
payments,  the  sworn  statement  having  proved 
to  be  false,  the  contractor  is  estopped  from 
alleging  that  such  statement  was  not  in- 
tended to  bring  the  contract  within  the  stat- 
ute.    U.  S.  V,  Piatt,   (1895)    167  U.  S,  113. 

This  section  is  equaUy  obligatory  on  both 
parties,  limiting  the  authority  of  the  post- 
master-general and  notifying  the  contractor 
of  the  limitation.  The  contractor  is  not 
bound  to  furnish  the  postmaster-general  with 
information ;  but  if  he  does  so,  he  is  bound  to 
furnish  information  that  will  not  mislead. 
Parker  v,  U.  S.,  (1891)  26  Ct.  CI.  364,  dis- 
tinguishing  Griffith  v.  U.  S.,  (1887)  22  Ct. 
CI.  166. 

Distinction  between  'post-office  orders  and 
ordinary  contracts.  —  "These  post-office  or- 
ders expressing  the  compensation  of  an  ex- 
pedited mail  service  may  be  express  agree- 


A.  t.  MO.  dMl. 


Postal  service,  dontracta  for  carrying  Malb. 


tractor  that  his  compensation  shall  not  be 
less  than  the  statute  allows.  If  it  appears 
on  the  face  of  the  transaction  that  the  com- 
pensation allowed  is  in  excess  of  the  statu- 
tory rate,  the  action  of  the  postmaster-gen- 
eral is  ultra  vires,  and  the  order  is  to  that 
extent  void.  If  it  appears  by  the  evidence 
that  the  compensation  is  grossly  or  mate- 
rially in  excess  of  the  statutory  rates,  it 
must  be  held  that  the  contract  of  expedition 
was  made  in  mutual  mip^ake  of  fact,  and  to 
that  extent  must  be  reformed."  Parker  v, 
U.  S.,  (1891)  26  Ct  Cl.  365. 

Compensation  for  additional  service  and  in- 
creased expedition.  —  Where  the  postmaster- 
general  increases  expedition  and  requires 
additional  service  by  one  order  at  one  time, 
and  the  contractor  performs  accordingly,  he 
is  entitled  to  compensation  for  both.  '*  It  is 
not  necessary  to  determine  whether  or  not 
the  postmaster-  general  exceeded  his  author- 
ity. The  claimant  performed  the  services 
according  to  contract  and  is  entitled  to  pay 
therein  agreed  upon,  even  if  the  postmaster- 
general  erred  in  his  construction  of  the  stat- 
ute. He  is  not  in  such  case  to  be  held  re- 
sponsible for  a  mistake  in  the  construction 
of  a  doubtful  provision  of  law  made  by  the 
postmaster-general  in  the  administration  of 
the  duties  of  his  office."  Salisbury  t?.  U.  S., 
(1803)   28  Ct.  CI.  404. 

"This  statute  may  for  illustration  be  re- 
solved into  a  very  simple  algebraical  problem : 
a  being  the  present  number  of  stock  and 
carriers  necessary,  h  being  the  present  com- 
pensation, 0  being  the  necessary  increase  of 
stock  and  carriers,  and  x  being  the  statutory 
increase  of  payment,  we  construct  this  pro- 
portion: a  :  h  :-,  c  :  X,  Putting  this  into  fig- 
ures, again  for  illustration,  and  calling  the 
present  number  of  stock  and  carriers  (a)  10, 
the  present  compensation  (b)  $5,000,  and 
the  increase  of  stock  and  carriers  necessary 
for  expedition  (o)  5,  we  reach  the  following 
result:  10  :  $5,000  : :  5  :  (a?) $2,500.  That  is, 
the  contractor  should  receive,  in  this  hypo- 
thetical case  of  an  increase  of  one-half  in  his 
force,  one-half  more  pay;  and  if  his  service 
is  at  the  same  time  doubled  in  number  of 
trips,  then  he  is  entitled  to  multiply  this 
gross  result  by  two.  Thus,  in  this  instance 
he  would  receive  for  one  expedited  trip 
$7,500,  and  for  two  such  trips  $15,000,  where- 
as on  the  single  slow-time  trip  he  received 
but  $5,000.  Reduce  the  time  again  one- 
half,  and  then  again  double  the  trips  (all 
on  the  same  theory  of  fact),  and  there  is  a 
very  important  increase,  fully  authorized  by 
law,  provided  the  additional  stock  and  car- 
riers are  in  fact  made  necessary.  The  im- 
portance of  the  illustration  is  in  this:  Sup- 
pose the  third  term  of  the  proportion,  the 
multiplier,  be  overstated,  or  suppose  the  first 
term,  the  divisor,  be  underatatwl,  or.  finally. 
suppose  that  both  facts  concur,  the  third  term 
is  overstated  and  the  first  term  understated, 
then  in  either  instance  an  incorrect  conclu- 
sion is  reached  and  the  government  pays  more 
than  the  statute  authorizes."  Griffith  v.  U. 
S.,  (1887)  22  a.  CI.  186. 

Tbe  fact  that  a  contractor  is  actually  per- 
lonning  the  servicei  as  a  matter  of  private 


enterprise  for  transporting  express  matter 
and  passengers  and  as  an  accommodation  to 
people  along  the  line,  in  a  shorter  time  than 
that  called  for  by  his  contract,  is  not  neces- 
sarily inconsistent  with  a  sworn  statement 
by  him  that  it  will  take  fifty  per  cent,  more 
horses  and  men  to  perform  the  service  on  a 
reduced  schedule  equivalent  to  that  actually 
maintained  by  him.  The  increased  conpensa- 
tion  for  expedited  service,  under  the  statute, 
is  to  be  calculated  on  the  basis  of  the  men 
and  stock  **  necessarily  "  employed  under  the 
original  contract.  U.  S.  v.  Voorhees,  (1890) 
135  U.  S.  650,  diatinguishing  U.  S.  r.  Barlow, 
(1889)  132  U.  S.  271.  See  also  (1891)  20 
Ojt.  Atty.-Gen.  280. 

When  evidence  as  to  stock  and  carriers  nec- 
essary. — ^This  section  covers  only  cases  where 
the  speed  is  to  be  increased  beyond  that  re- 
quired by  the  existing  contract,  and  does  not 
require  evidence  as  to  stock  and  carriers 
where  it  is  proposed  to  reduce  the  schedule 
to  a  speed  between  that  fixed  by  the  original 
contract  and  that  fixed  by  an  order  of  ex- 
pedition in  force  at  the  time  of  the  proposed 
reduction.     (1881)   17  Op.  Atty.-Gen.  240. 

Burden  of  proof.  —  Where,  in  an  action  by 
a  contractor  to  recover  for  expedited  service, 
the  government  undertake  to  attack  the 
order  of  expedition  as  being  ultra  vires,  on 
the  ground  that  the  compensation  exceeds 
the  statutory  limitation,  the  burden  of  proof 
is  on  the  government.  Parker  v.  U.  S., 
(1891)   26  Ct.  CI.  368. 

Limitations.  —  ^Vhere  the  petition  in  an  ac- 
tion to  recover  for  services  rendered  under 
this  section  is  sufficient  to  constitute  a  good 
declaration  in  assumpsit  for  work  and  ser- 
vices at  common  law,  the  claimant  may 
amend  at  any  time  by  setting  up  express 
contracts  not  named  in  the  original  petition, 
notwithstanding  the  fact  that  a  new  action 
on  such  contract  would  be  barred  at  the  time 
of  amendment  by  the  statute  of  limitations. 
Parker  t?.  U.  S.,  (1891)  26  Ct.  CI.  369. 

Discretion  of  postmaster-gsneral.  —  "  The 
postmaster-general  decides,  first,  whether  ex- 
pedition is  necessary;  and  if  this  be  settled 
in  the  affirmative,  then  second,  whether 
thereby  additional  stock  and  carriers  are 
rendered  necessary,  and  if  they  are,  third, 
the  number  of  stock  and  carriers  now  neces- 
sarily employed  in  the  existing  service;  and 
fourth,  the  number  of  stock  and  carriers 
necessarily  to  be  employed  in  the  expedited 
service.  It  will  be  noticed  that  any  decision 
on  these  questions  involves  largely  mere  es- 
timates or  opinions.  The  stock  and  carriers 
actually  employed  may  not  be  the  number 
necessarily  employed  in  mail  service,  a  por- 
tion perhaps  being  used  for  freight,  passen- 
ger, or  express  business,  while  a  determina- 
tion of  the  number  to  be  employed  in  the 
future  is  purely  a  question  of  estimate,  call- 
ing for  the  good  judgment  of  an  expert.  The 
power  of  ascertaining  these  facts  and  making 
these  estimates  is  exclusively  vested  in  the 
postmaster-general.  The  decision  is  the  re- 
sult of  his  judgment  and  discretion.  From 
it  there  is  no  appeal  to  this  court"  [the 
Court  of  Claims].  Griffith  v.  U.  S.,  (1887) 
22  Ct.  CI.  193. 
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This  section  "  has  direct  reference  to  the 
compensation  to  be  paid  for  the  expedited 
service,  and  expressly  provides  that  in  com- 
puting such  compensation  the  rate  of  pay 
fixed  in  the  original  contract  is  to  be  taken 
as  the  standard  of  limitation,  which  shall 
not  be  exceeded.  These  two  sections,  3960 
and  3ft61,  left  it  within  the  discretion  of  the 
postniastjr-oenoral  to  expiHlite  the  service  to 
an  indefinite  extent  and  to  allow  a  pro  rata 
compensation  therefor.*'  Allman  r.  U.  S., 
(1889)   131  U.  S.  34. 

Revi2w  by  courts.  —  \Miere  the  post- 
master-general, being  in  possession  of  all  the 
facts,  has  adjudged  expedition  actually  se- 
cured to  be  worth  a  certain  sum,  and  has 
credited  the  contractor  at  that  rate,  it  can- 
not be  said  that  the  allowance  was  procured 
by  fraud  or  made  in  mistake;  ana  in  the 
absence  of  fraud  or  mistake  it  is  questionable 
whether  such  allowance  can  be  reviewed  in 
the  courts.  Parker  v.  U.  S.,  (1891)  26  Ct. 
CI.  366,  citing  Allman  v,  U.  S.,  (1889)  131 
U.  S.  31. 

Suspension  of  pay  for  fraud.  — An  order 
by  the  postmaster-general  suspending  the  pay 
of  a  mail  contractor  for  alleged  fraud  in  his 
oath  as  to  extra  stock  required  for  expedition 
is  entitled  to  every  reasonable  presumption 
to  support  it,  and,  though  of  interlocutory 
character,  should  not  be  vacated  on  an  un- 
supported application  or  without  a  showing 
of  substantial  ground  for  revocation;  and 
such  ground  is  not  furnished  by  a  judgment 
sustaining  a  demurrer  to  the  petition  in  an 
action  by  the  United  States  to  recover  pay- 
ments made  before  the  order  of  suspension, 
where  the  question  of  fraud  was  not  passed 
on  by  the  court  and  the  judgment  on  demur- 
rer would  be  no  bar  to  a  second  suit.  The 
principle  of  res  judicata  applies  to  depart- 
mental action  of  a  final  nature.  (1891)  20 
Op.  Atty.-Gen.  280. 

"  The  order  of  the  postmaster-general  is  re- 
ceived as  evidence  of  the  value  of  the  service 
so  long  as  it  stands  as  the  act  of  the  depart- 
ment, and  to  that  extent  the  contractor  is 
better  off  than  if  his  suit  were  against  an- 
other principal;  but  when  it  has  been  va- 
cated and  set  aside  by  the  same  authority 
which  made  it  for  good  cause,  that  is  to 
say,  not  as  having  been  made  in  error  of 
judgment,  but  as  having  been  procured  by 
fraud  or  made  in  mistake  of  fact,  the  con- 
tractor must  allege  and  prove  his  case,  viz., 
that  the  value  of  the  service  which  he  ren- 
dered for  the  principal  did  not  exceed  the 
authority  of  the  public  agent.  The  con- 
clusion of  the  court  upon  this  part  of  the 
case  is  that  where  the  postmaster-general 
in  mistake  of  fact  or  through  fraudulent 
representations  fixed  a  price  in  an  order  for 
the  expediting  of  a  mail  service,  and  on  the 
discovery  of  the  mistake  or  fraud  rescinds 
the  order  and  disavows  the  transaction,  the 


contractor  cannot  rely  upon  the  order  to 
establish  the  amount  of  his  compensation, 
but  must  show  by  ordinary  evidence  the  ex- 
tent of  the  '  additional  stock  and  carriers ' 
made  necessarv  bv  the  expedition  of  the  serv- 
ice."   Parker  i.  U.  S.,  (1891)  26  Gt.  CI.  366. 

Recovery  of  payments  wrongfully  made. — 
Where  an  allowance  under  this  section  for 
expediting  the  service  is  made  upon  erro- 
neous representations  as  to  the  employment 
of  additional  men  and  animals,  it  may  be 
recovered  back  by  the  government  under  sec- 
tion 4057,  infra.  And  where  such  representa- 
tions were  fraudulent  as  well  as  erroneous 
the  right  of  recovery  cannot  be  affected  by 
knowledge  of  their  character  and  participa- 
tion in  the  results  obtained  by  any  subonli- 
nate  officers  of  the  department.  U.  S.  v.  Bar- 
low, (1889)  132  U.  S.  271.  See  also  U.  S. 
r.  Cosgrove,  (1886)  26  Fed.  Rep.  908. 

The  schedule  of  time  prescribed  by  a  con- 
tract for  transportation  over  a  mountain 
road  was  about  one  and  one-half  miles  per 
hour.  Such  road  being  impassable  during  a 
part  of  the  year,  a  new  route  was  adopted, 
the  evidence  on  file  in  the  department  snow- 
ing that  such  new  route  was  of  on  entirely 
different  character  and  much  more  easily 
traveled.  It  was  held  that  to  apply  the  same 
schedule  time  to  both  routes  was  manifest- 
ly erroneous,  and  that  an  allowance  for  ex- 
pediting the  service,  made  in  ignorance  of 
the  fact  that  no  additional  men  or  animals 
had  been  emploved  in  the  performance  of 
that  service,  could  be  recovered  back.  U.  S. 
17.  Barlow,   (1889)   132  U  S.  271. 

Joindsr  of  parties.  —  Where  a  contractor 
and  his  subcontractor  have  participated  in 
making  fraudulent  representations  as  to  the 
additional  men  and  animals  required  for  in- 
creased expedition,  they  are  properly  joined 
in  an  action  by  the  government  to  recover 
extra  compensation  paid  because  of  such 
representations.  U.  S.  v.  Piatt,  (1895)  157 
U.  S.  113. 

As  to  recovery  of  wrongful  payments  made 
under  this  section,  see  also  notes  under  sec- 
tion 4057,  infrtz,  p.  954. 

To  auUiorizs  relief  on  the  ground  of  mis- 
take from  an  overpayment  under  this  section 
and  section  3960,  supra,  the  mistake  must 
have  arisen  from  ignorance,  imposition,  or 
misplaced  confidence.  An  act  done  intention- 
ally and  with  knowledge  cannot  be  treated 
as  a  mistake.  Griffith  v.  X).  S.,  (1887)  22 
Ct.  CI.  193. 

The  object  of  this  section  and  section  4057, 
tn/ra,  providing  for  the  recovery  of  mtmey 
paid  under  fraudulent  representations,  etc., 
was  to  avoid  fraud  and  mistakes  arising  from 
the  reliance  necessarily  placed  upon  the  judg- 
ment of  clerks  and  subordinates  in  the  post- 
office  department,  as  well  as  from  other 
causes.  U.  S.  V,  Barlow,  (1889)  132  U.  S. 
271. 


Sec.  2.   [Limit  of  allowance  for  addiiional  expedition.]     *     *     ♦     Thgt 
the  Postmaster-General  shall  not  hereafter  have  the  power  to  expedite  the  service 
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under  any  contract  either  now  existing  or  hereafter  given  to  a  rate  of  pay  ex- 
ceeding fifty  per  centum  upon  the  contract  as  originally  let  *  *  *  [21 
Stat.  L.  72.'] 


This  is  from  the  Deficiency  Appropriation 
for  Transportation  of  Mails  Act  of  April  7, 
1880,  ch.  48. 

Where  the  number  of  trips  has  been  in- 
creased under  section  3960,  supra,  the  rate 
of  pay  allowable  for  expedited  services,  under 
this  enactment,  is  fifty  per  cent,  of  the  amount 
payable  for  the  whole  service  as  thus  in- 
creased, and  not  fifty  per  cent,  of  the  amount 
payable  for  the  service  under  the  original 
contract  alone.  It  is  not  to  be  assumed  that 
Congress  intended  to  leave  with  the  post- 
master-general the  power  to  exact  from  a 
contractor  several  times  the  service  stipu- 
lated in  the  original  contract  and  to  allow 


for  expedition  of  that  service  only  fifty  per 
cent,  of  the  amount  named  in  that  contract. 
Allman  v.  U.  S.,  (1889)  131  U.  S.  31,  24 
Ct.  CI.  532,  overruling  in  effect  the  attorney- 
general's  opinion  in  (1881)  17  Op.  Atty-  Gen. 
166. 

This  Act  has  no  application  where  it  is 
propos3d  to  reducs  the  schedule  to  a  speed 
between  thai  fixed  by  the  original  contract 
and  that  fixed  by  an  order  of  expedition 
in  force  at  the  time  of  the  proposed  reduc- 
tion. It  comes  into  play  only  where  the 
modification  of  an  existing  contract  involves 
increased  expedition  of  the  service.  (1881) 
li   Op.  Atty-Gen.  240. 


S6C.  3962.  [Fining  mail  contractors,]  The  Postmaster-General  may  make 
deductions  from  the  pay  of  contractors,  for  failures  to  perform  service  according 
to  contract,  and  impose  fines  upon  them  for  other  delinquencies.  He  may 
deduct  the  price  of  the  trip  in  all  cases  where  the  trip  is  not  performed ;  and  not 
exceeding  three  times  the  price  if  the  failure  be  occasioned  by  the  fault  of  the 
contractor  or  carrier.      [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat  L. 
316. 

Application^ to  '*mail  messenger"  and  "mail 
station  "  service  in  New  York  xity.  See  Otis 
V.  U.  S.,  (1889)  24  Ct.  CI.  61. 

Rationale  of  statute.  —  The  service  to  be 
performed  in  the  carriage  of  the  mails  is  of 
such  a  character  that  a  provision  such  as 
that  made  by  this  section  "  is  essential  to  the 
successful  performance  of  the  most  important 
function  incident  to  the  executive  branch  of 
the  government.  If  the  post-oflSce  depart- 
ment were  subjected  to  the  ordinary  remedy 
for  a  violated  contract,  the  measure  of  pro- 
tection would  be  incommensurate  to  the 
wrong  inflicted,  and  the  mail  service  might 
thereby  be  impaired  in  that  efficiency  re- 
quired by  public  policy."  Otis  v.  U.  S., 
(1889)  24  Ct.  CI.  72. 

When  a  mail  contract  is  made  it  becomes 
subject  to  the  provisions  of  this  section,  and 
the  authority  of  the  postmaster-general  to 
make  deductions  and  to  impose  fines  becomes 
a  part  of  the  contract.  Otis  v.  U.  S.,  (1889) 
24  Ct.  CI.  61.  See  also  Minneapolis,  etc.,  R. 
Co.  t?.  U.  S.,   (1889)   24  Ct.  CI.  350. 

Repeal  of  exception  of  railroad  companies. 
—  Section  6  of  the  Act  of  March  3,  1879, 
supra,  construed  with  reference  to  this  sec- 
tion, makes  an  exception  to  the  provisions  of 
tiiis  section  regarding  railroad  companies,  and 
its  repeal  therefore  leaves,  this  section  in  full 
force  as  to  such  companies.  Chicago,  etc., 
R.  Co.  V.  U.  S.,  (1888)  127  U.  &  406,  23  (^. 
CI.  504.  See  also  Minneapolis,  etc.,  R.  Co. 
r.  U.  S.,  (1889)  24  Ct.  CI.  362;  Jacksonville, 
etc.,  R.  Co.  r.  U.  S.,  (1886)  21  Ct.  CH. 
172. 

The  imposition  of  a  fine  is  justified  where 
a  contractor  pretended  to  carry  the  mails 
over  his  entire  route  seven  times  a  week,  and 
accepted  payment  for  such  service,  but  in 
fact  carried  them  over  a  part  of  the  route 
Cttly  once  a  week;  and  in  such  case  a  fine  of 


double  the  contract  price  of  the  unperformed 
service  is  proper.  Parker  v,  U.  S.,  (1891)  26 
Ct.  CI.  344. 

It  has  been  held  that  for  placing  nmil  mat- 
ter in  the  custody  of  a  person  not  authorized 
to  receive  it  the  postmaster-general  has  power 
to  impose  a  deduction  under  this  section. 
(1875)   15  Op.  Atty.-Gen.  70. 

Fine  limited  to  subject-matter  of  contract. 
—  "  The  power  to  impose  a  line  is  one  which 
is  not  known  to  the  common  law  and  cannot 
be  enlarged  by  inference  or  intendment.  Its 
remedy  must  be  found  in  the  specific  con- 
tract which  authorizes  it.  The  postmaster- 
general  cannot  satisfy  it  out  of  the  property 
of  the  contractor  nor  deduct  it  from  other 
moneys  which  the  government  may  happen 
to  owe  him.  The  liability  of  a  contractor  in 
this  matter  of  fines  begins  and  ends  with 
his  contract."  Parker  v.  U.  S.,  (1891)  26 
Ct.  CI.  369. 

The  power  to  fine  is  discretionary  with  the 
postmaster-general,  and  he  may  make  or  omit 
to  make  deductions  from  the  pay  of  the  con- 
tractors according  to  the  circumstances  in 
the  particular  case.  (1885)  18  Op.  Atty.- 
Gen.  313,  following  (1873)  14  Op.  Atty.-Gen. 
179.  Contra,  holding  that  "  the  element  of 
fault  or  innocence  does  not  enter  into  a  ques- 
tion whether  the  penalty  *  •  *  is  to  be 
exacted,  but  only  that  of  performance  or  non- 
performance," and  that  the  statute  "  makes 
it  imperative  upon  the  postmaster-general  to 
deduct  the  price  of  the  trip  when  not  per- 
formed."    (1882)   17  Op.  Atty.-Gen.  276. 

The  excuse  that  delinquencies  in  carrying 
railroad  mails  were  unavoidable  in  being 
caused  by  the  elements  is  proper  matter  for 
consideration  by  the  postmaster-general  in 
the  imposition  of  a  fine,  but  is  not  ground 
for  review  by  the  court  in  the  absence  of 
fraud  or  other  irregularity.  Minneapolis, 
etc.,  R.  Co.  i;.  U.  8.,  (1889)  24  Ct.  CI.  363, 
following  Otis  v.  U.  S.,  (1889)  24  Ct.  CI.  61, 
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Time  allowed  for  determining  deductions. 
—  Under  the  post-office  regulations  and  mail 
contracts  providing  that  payments  shall  be 
made  in  February,  May,  August,  and  Novem- 
ber, the  department  has  one  month  in  which 
to  ascertain  and  determine  from  the  reports 
of  postmasters  on  the  route  the  amount  of 

Senalties  and  forfeitures  to  be  deducted  un- 
er  this  section  for  delinquencies,  neglect,  or 
malpractice.  Salisbury  v.  U.  S.,  (1893)  28 
Ct.  CI.  415. 

Finality  of  postmaster-general's  decision. — 
"  The  only  effect  of  the  statute  is  that  it  re- 
quires the  post-office  department  to  exact 
this  agreement  from  all  mail  carriers,  and 
that  it  takes  such  contracts  to  this  extent 
out  of  the  ordinary  rules  of  law  which  regu- 
late penalties  and  liquidated  damages.  When 
any  contractor  fails  to  perform,  he  of  course 
loses  his  right  to  compensation;  but  when  a 
mail  contractor  fails  to  carry  the  mails  as  he 
has  agreed  to  do,  he  causes  a  public  inconven- 
ience, the  value  of  which  cannot  be  proved 
in  dollars  and  cents  or  estimated  by  courts 
and  juries.  Accordingly  this  system  has  been 
devised,  whereby  the  decision  of  the  postmas- 
ter-general is  made  final  as  to  fines  and  de- 
ductions—  as  to  whether  the  contractor  was 
in  fault  or  was  not  in  fault.  *  •  •  And 
these  decisions  of  the  postmaster-general  in 
cases  properly  within  his  jurisdiction  are 
final,  though  it  may  well  be  that  where  the 
failure  to  perform  was  due  to  some  cause 
for  which  the  law  will  not  allow  a  contractor 
to  be  held  responsible,  the  decision  will  be 
subject  to  review  in  the  courts."  Parker  v. 
U.  S.,   (1891)   26  Ct.  CI.  367. 

Forfeitures  made  by  virtue  of  the  power 
conferred  on  the  postmaster-general  by  this 
section,  and  also  recognized  by  the  terms  of 
the  contract  to  be  within  his  discretion,  are 
not  subject  to  review  by  the  Supreme  Court. 
Allman  v.  U.  S.,  (1889)   131  U.  S.  35. 

The  postmaster-general  is  made  the  judge, 
by  this  section,  of  the  question  when  a  fine 
shall  be  imposed;  and  unless  the  power  is 
exercised  incompatibly  with  reasonable  and 
legitimate  use,  parties  contracting  with  the 
government  are  bound  by  his  action.  "  The 
law  having  selected  the  postmaster-general 
as  the  arbiter  between  the  government  and 
contractor  to  determine  the  question  of  de- 
linquency, his  action  in  the  premises,  if  ob- 
jected to,  must  be  impeached  by  showing 
such  a  state  of  facts  as  constitute  in  law  a 
failure  on  the  part  of  the  officer  to  discharge 
the  duty  imposed  on  him  in  substantial  re- 
quirement, with  his  duty  in  the  premises." 
Otis  y.  U.  S.,  (1889)  24  Ct.  CI.  72,  followed 
in  Minneapolis,  etc.,  R.  Co.  v,  U.  S.,  (1889) 
24  Ct.  CI.  350. 

Official  certificate  of  failure  to  perform. — 
This  provision,  construed  in  connection  with 
the  Act  of  August  3,  1882,  ch.  379,  sec.  2, 
supra,  by  necessary  implication  declares  that 
whenever  the  postmaster-general  is  satisfied 
from  evidence  presented  to  him  that  con- 
ditions exist  which  justify  a  decision  that  a 
postal  contractor  ha.s  abandoned  the  per- 
formance of  his  contract,  the  postmaster-gen- 
eral may  act  as  authorized  in  the  statute. 
It  would  seem  to  be  an  appropriate  act  for 
the  postmaster-general  to  make  an  official 


certificate  of  the  fact  of  such  finding,  to  be 
filed  among  the  archives  of  his  office;  and 
when  coupled  with  the  reports  on  which  the 
finding  is  based,  such  certificate  is  legally 
competent  to  establish  prima  facie  the  fact 
of  abandonment  by  the  contractor,  under 
*Hhe  well-established  rule  that  official  re- 
ports and  certificates  made  contemporaneously 
with  the  facts  stated,  and  in  the  regular 
course  of  official  duty,  by  an  officer  having 
personal  knowledge  of  them,  are  admissible 
for  the  purpose  of  proving  such  facts."  U. 
8.  V,  McCoy,  (1904)  193  U.  S.  693,  overrul- 
ing in  part  U.  S.  v.  McCoy,  (C.  C.  A.  1900) 
104  Fed.  Rep.  669. 

A  document  authenticated  by  the  postmas- 
ter-general under  the  seal  of  the  department 
and  reciting  the  imposition  of  a  fine  on  a 
contractor  for  delay  is  prima  facie  evidence 
that  such  fine  has  been  imposed  as  author- 
ized by  this  section.  U.  S.  v.  McCoy,  (C.  C. 
A.  1900)   104  Fed.  Rep.  672. 

Power  to  withhold  pay  because  of  past  de- 
linquencies. — "  The  power  to  impose  a  fine 
can  be  exercised  as  long  as  there  is  money  re- 
maining due  upon  the  contract.  The  fact 
that  an  account  of  a  certain  quarter  has 
been  transmitted  to  the  accounting  officers  of 
the  treasury  and  adjusted  and  a  balance 
certified  and  paid  does  not  preclude  the  post- 
master-general from  imposing  a  fine  for  a 
previously  committed  but  subsequently  dis- 
covered delinquency.  A  mail  transportation 
contract  is  an  entirety  for  entire  period  of 
service.  The  payment  by  instalments  is 
merely  for  the  convenience  of  the  parties, 
and  the  adjustment  of  quarterly  accounts  is 
merely  to  enable  the  payment  to  be  made  by 
instalments.  So  long  as  any  money  remain* 
due  to  the  contractor  it  will  be  the  duty  of 
the  postmaster-general  to  protect  the  govern- 
ment by  withholding  money  for  services  not 
rendered  or  by  imposing  fines  for  delin- 
quencies previously  unknown.  The  fact  that 
the  contractor  concealed  his  delinquency  until 
his  quarterly  account  had  passed  does  not 
relieve  him  from  this  liability;  and  if  a  part 
of  'the  consideration  of  the  contract  remains 
unpaid,  it  is  just  as  effective  authority  for  the 
action  of  the  postmaster-general  as  if  the 
whole  remained  unpaid.  In  other  words,  the 
accounts  between  the  contractor  and  the  gov- 
ernment remain  open  so  lone  as  anything 
remains  to  be  adjusted  or  paid."  Parker  v. 
U.  S.,  (1891)  26  Ct.  CI.  358. 

Remission  of  deduction  ordered.  —  Where 
a  deduction  has  been  ordered  by  the  post- 
master-general and  he  afterwards  becomes 
satisfied  that  the  order  was  made  under  a 
misapprehension  of  the  facts,  it  is  within  his 
power  either  directly  to  rescind  the  order 
or  to  refer  the  matter  to  the  Sixth  Auditor 
under  the  provisions  of  R.  S.  sec.  409.  (1885) 
18  Op.  Atty.-Gen.  313.  See  also  (1873)  14 
Op.  Atty.-Gen.  179. 

Companies  performing  "recognised  serv- 
ice" and  compensated  therefor  under  section 
3998,  infra,  are  subject  to  deductions  imder 
this  section  the  same  as  ordinarv  contrar- 
tors.  (1878)  15  Op.  Atty.-Gen.  440;  (1882) 
17  Op.  Atty.-Gen.  276;  (1885)  18  Op.  Atty.- 
Gen.  313. 
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Act  of  June  8 
316. 


ing  tae  mail  withm  or  between  tne  United  btates  and  any  loreign  country  shall 
assign  or  transfer  his  contract,  and  all  such  assignments  or  transfers  shall  be 
null  and  void.      [R.  8.] 

1872,  ch.  336,  17  Stat.  L.  party  to  do  the  driving,  and  the  compenBa.- 
tioB  from  tne  government  to  be  uiared. 
amounted  to  a  violation  of  this  section  and 
could  not  be  relied  upon  to  support  an  action 
between  the  parties  for  the  agreed  Bhare  of 
the  compensation. 

Kecovery  of  wrongful  pSTinent*  —  partiea. 
—  E^'en  though,  because  of  this  section,  the 
subletting  of  a  contract  be  regarded  merelj 
as  an  arrangement  between  uie  contractor 
and  the  subcontractor,  an  action  by  the  gov- 
ernment to  recover  money  paid  through 
fraudulent  representationsunder  section  39<S1, 
supra,  is  properly  brought  against  both  the 
contractor  and  his  sublessee,  where  both  par- 
ticipated in  the  fraud  and  both  have  received 
the  benellt  of  the  payments  made.  U.  S.  v. 
Piatt.  (18GE)   157  U.  S.   113. 

Right  of  nominal  contractor  to  considera- 
tion in  compromise  of  claim.  —  Where  an 
individual  has  executed  a  contract  colorably 
in  evaxion  of  this  section,  the  real  interest 
being  in  another  person  who  is  afterwards 
proved  to  have  been  of  unsound  mind,  the 
question  whether  the  nominal  contractor  is 
entitled  to  any  consideration  by  way  of  com- 
promise of  the  government's  claim  for  dam- 
ages accrued  by  failure  to  carry  out  the  con- 
tract does  not  arisa  under  R.  S.,  sec.  409, 
until  the  auditor  has  proceeded  under  that 
section  to  ascertain  whether  the  interests  of 
the  department  do  or  do  not  requin 


Transfer  of  public  contracts  gEDMalty. — 
See  R.  S.  sec.  3737,  given  under  title  Public 

Contra  era. 

Contractor  acting  as  agent  for  carrier  — 
liability  to  carrier.  —  The  obvious  aim  of 
this  section  was  to  prevent  a  liability  of  the 
government  upon  the  contract  to  any  person 
but  the  accepted  bidder.  Neither  the  letter 
nor  the  spirit  of  the  law  is  violated  where 
the  person  wlio  enters  into  the  contract,  and 
who,  as  between  himself  and  the  government, 
remains  contractor  and  gives  to  nobody  any 
right  through  or  under  him  against  the  em- 
ployer, in  reality  acts  as  agent  for  the  com- 
pany which  actually  performs  the  service, 
agreeing  with  such  company  to  pay  over  to 
it  the  compensation  received  from  the  gov- 
ernment, leas  a  commission  for  his  agency; 
and  such  compensation  may  be  recovered  by 
the  carrying  company  in  on  action  against 
the  contractor.  Oregon  Steamship  Co.  v. 
Otis,  (1885)   100  N.  Y.  448. 

Bo  where  one  who  had  undertaken  totrana- 
port  the  mail  for  a  contractor  and  had  given 
a  bond  for  faithful  performance  tailed  to 
render  service  in  accordance  with  his  con- 
tract, he  and  his  sureties  on  the  bond  were 
held  to  be  liable  to  the  contractor.  Moon  v. 
Potter,  (1002)  115  Ga.  873,  dintlnguUlititii 
Nix  o.  Bell.  (1880)  06  Ga,  6G4.  in  which 
case  it  was  held  that  an  agreement  between 
the  contractor  and  another  to  share  the  cost 
of  equipment  and  the  expenses,  the  second 


e  by  the  postitiHster-general  of  his 
■■■    ,  forfeit 


Ab  act  to  regnUte  tbe  advettiaing  of  mail  .lettings,  and  for  otlwi  pnrposta. 
[Act  of  May  17,  1878,  ch.  107,  20  Stat.  L.  0i.] 
[Sec.  1.]   [Adveriisijig  star  route  general  mail  lettings.]     [Superseded."] 


This  section  was  as  follows: 

"That  before  making  any  contract  for  in- 
land mail  transportation,  other  than  by  mil- 
roads  and  steamboats,  except  for  temporary 
service,  as  provided  tor  in  an  act  approved 
August  eleventh,  eighteen  hundred  and 
seventy-six,  amendatory  of  sub-sectioas  two 
hundred  and  forty-six  and  Uvf>  liuniired  and 
flfty-one  of  section  twelve  of  an  act  approved 
June  twenty- third,  eighteen  hundred  and 
seventy-tour,  the  Postmaater-Geneml  shall 
cause  to  be  published,  in  not  exceeding  ten 
newspaper*  published  in  the  State  or  Terri- 
tory in  which  such  service  is  to  be  let,  one 
of  which  shall  be  published  at  the  seat  of 
government  of  such  Stale  or  Territory,  once 
B  week,  for  six  consecutive  weeks,  preceding 
the  time  of  letting,  a  notice  in  displayed 
type,  not  to  exceed  six  inches  of  space  in  one 
column  of  a  newspaper  of  the  following  pur- 


UAIL     LETTINOS.  —  nOTICE    TO    OOKTUOTOBS. 

Po«T  Omci  I>ap*«T«¥Iit, 
WaHMnolnn.  D.  C, .  IB—. 

Proposals  will  be  received  at  the  Contract 
Office  of  this  Department  until  — ,  a.  m.  of 

,  ,   18 — ,   for  carrying  the   miuls   of 

the  United  Slates,  upon  the  routes,  and  ac- 
cording to  the  schedule  of  arrival  and  de- 
parture specified  by  the  Department,  in  the 

State    (or    Territory)     of    ,    from    

IB — ,   to   la — .     Lists   of   routes,   with 

schedules  of  arrivals  and  departures,  in- 
structions to  bidders,  with  forms  for  con- 
tracts and  bonds  and  all  other  necessary  in- 
formation will  be  furnished  upon  application 
to  the  Second  Assistant  Postmast^r-aeneral. 
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Act  of  Haj  17,  187«. 


and  no  other  advertisement  of  miscellaneous 
lettingB  shall  be  required:  Provided,  That 
said  contracts  for  mail  letting  shall  not  take 
place  in  less  than  sixty  days  after  the  first 
publication." 


It   was   superseded    by   the    provisions   of 
Act  of  March  1,  1881,  ch.  96,  sec.  1,  »upra, 

p.  878. 


Seo.  2.  [SvJbletting  or  trcunsfer  of  contrdcts.]  Hereafter  no  sub-letting  or 
transfer  of  any  mail  contracts  shall  be  permitted  without  the  consent  in  writing 
of  the  Postmaster-General ;  and  whenever  it  shall  come  to  the  knowledge  of  the 
Postmaster-General  that  any  contractor  has  sub  let  or  transferred  his  contract, 
except  with  the  consent  of  the  Postmaster-General  as  aforesaid,  the  same  shall 
be  considered  as  violated  and  the  service  may  be  again  advertised  as  herein  pro- 
vided for ;  and  the  contractor  and  his  securities  shall  be  liable  on  their  bond  to 
the  United  States  for  any  damage  resulting  to  the  United  States  in  the  premises- 
120  Stai.  L.  62.'] 


See  further,  Act  of  May  4,  1882,  ch.  116, 
sec.  1,  infra,  p.  898. 

Contracts  existing  at  the  date  of  the  en- 
actment of  this  and  the  next  sections  were 
subject  to  the  requirements  thereof.  The 
operation  of  the  act  was  not  confined  to  con- 
tracts to  be  awarded  in  the  future.  (1878) 
16  Op.  Atty.-Gen.  61. 

Privity  of  contract  between  the  subcon- 
tractor and  the  United  States,  upon  which 
the  subcontractor  can  maintain  an  action,  is 
created  by  a  subletting  in  accordance  with 
the  provisions  of  this  and  the  following  sec- 
tion; and  this  privity  extends  not  only  to 
compensation  for  service  actually  performed, 
but  to  extra  pay  for  seryice  dispensed  with 
under  a  provision  in  the  contract  allowing 
one  month's  extra  pay  as  indemnity  to  the 
contractor  "  in  case  of  decrease,  curtailment, 
or  discontinuance  of  service."  Salisbury  v. 
U.  S.,  (1893)  28  Ct.  CI.  52,  404. 

In  an  action  by  a  contractor  on  the  bond 
of  his  sabcontractoiy  given  to  secure  faithful 
performance  of  the  subcontractpr's  duties, 
it  appeared  that  the  requisite  consent  of  the 
postmaster-general  to  the  subletting  had  been 
obtained;  that  the  subcontract  was  expressly 
made  subject  to  the  postal  laws  and  to  all 
the  requirements  imposed  in  the  original 
contract;  and  that  after  repeated  failures  on 


the  part  of  the  subcontractor  the  postmaster- 
general  had  refused  to  allow  him  longer  to 
carry  the  mails  and  terminated  his  right  to 
do  so.  It  was  held  that  the  action  of  the 
postmaster-general  amounted  to  a  withdrawal 
and  cancellation  of  his  previous  approval, 
terminated  all  contractual  relations  between 
the  parties  to  the  subcontract,  and  virtually 
annulled  the  original;  further,  that  the  de- 
cision of  the  postmaster-general  was  conclu- 
sive on  the  question  of  a  breach  of  the  sub- 
contract, in  the  absence  of  any  claim  that 
there  had  been  a  fraud  committed,  or  that 
there  was  such  a  gross  mistake  of  fact  as 
would  imply  bad  faith  or  a  failure  to  exer- 
cise honest  judj2fment  on  his  part.  Gkiines  v. 
Trengrove,  (1899)  77  Minn.  349. 

Subletting  by  subcontractor.  —  Where  a 
contractor  sublets  his  contract  with  permis- 
sion, and  the  subcontractor  again  sublets  it 
without  permission,  the  post-office  depart- 
ment may  annul  the  contract  without  assign- 
ing reasons  therefor;  and  the  fact  that  the 
subletting  was  without  the  knowledge  or  con- 
sent of  the  contractor  does  not  help  him,  the 
contractors  being  in  effect  his  agents  in  carry- 
ing out  the  contract,  the  conditions  and  pen- 
alties of  which  remain  in  force.  McGinnis  v. 
U.  S.,  (1892)  27  Ct.  CI.  146. 


Sec.  3.  [Notice  and  pa/ymeTd  in  case  of  lawful  siil)letting  of  coniract.'\ 
Hereafter,  when  any  person  or  persons  being  under  contract  with  the  Govern- 
ment of  the  United  States  for  carrying  the  mails,  shall  lawfully  sub-let  any  such 
contract,  or  lawfully  employ  any  other  person  or  persons  to  perform  the  service 
by  such  contractor  agreed  to  be  performed,  or  any  part  thereof,  he  or  they  shall 
file  in  the  office  of  the  Second  Assistant  Postmaster-General  a  copy  of  his  or 
their  contract;  and  thereupon  it  shall  be  the  duty  of  the  Second  Assistant  Post- 
master-General to  notify  the  Auditor  of  the  Treasury  for  the  Post  Office  Depart- 
ment of  the  fact  of  the  filing  in  his  office  of  such  contract.  Said  notice  shall 
embrace  the  name  or  names  of  the  original  contractor  or  contract-ors,  the  number 
of  the  route  or  routes,  the  name  or  names  of  tlio  sub-contractor  or  sub-contractors, 
and  the  amount  agreed  to  be  paid  to  the  sub-contractor  or  sub-contractors.  And 
upon  the  receipt  of  said  notice  by  the  Auditor  of  the  Treasury  for  the  Post  Office 
Department,  it  shall  be  his  duty  to  retain,  out  of  the  amount  due  the  original 
contractor  or  contractors,  the  amount  stated  in  said  notice  as  agreed  to  be  paid 
to  the  sub-contractor  or  sub-contractor.^,  and  shall  pay  said  amount,  upon  the 
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certificate  of  the  Second  Assistant  Postmaster  General,  to  the  sub-contractor  or 
sul>contractors,  under  the  same  rules  and  regulations  now  governing  the  pay- 
ments made  to  original  contractors:  Provided,  That  upon  satisfactory  evi- 
dence that  the  original  contractor  or  contractors  have  paid  off  and  discharged 
the  amount  due  under  his  or  their  contract  to  the  sub-contractor  or  sub-con- 
tractors, it  shall  be  the  duty  of  the  Second  Assistant  Postmaster  General  to 
certify  such  fact  to  the  Auditor  of  the  Treasury  for  the  Post  Office  Department: 
an[d]  thereupon  said  Auditor  shall  settle  with  the  original  contractor  or  con- 
tractors, under  the  same  rules  as  are  now  provided  by  law  for  such  settlements. 
120  "Stat,  L.  62.'] 

A  written  contract  was  intended  by  this 
section.  It  was  not  expected  that  the  ac- 
counting officers  should  be  left  to  the  duty 
of  sifting  the  evidence  on  which  an  oral  con- 
tract is  necessarily  based.  And  where  a  mail 
contractor,  after  having  correspondence  with 
another  person  which  contemplated  a  sub- 
letting of  the  contract  and  an  agreement  to 
be  thereafter  made  between  them,  orally 
agreed  with  such  person  as  to  the  details  of 
the  service  and  the  amouift  of  compensation 
therefor,  it  was  held  that  there  was  no  sub- 
contract such  as  is  provided  ior  by  this  sec- 
tion, and  that  the  proposed  subcontractor 
was  not  entitled  to  the  benefit  of  this  sec- 
tion.     (1879)    16  Op.  Atty.-Gen.  280. 

What  constitutes  subletting. — By  this  sec- 
tion it  is  intended  that  "any  employ- 
ment beyond  the  mere  casual  and  temporary' 
hiring  of  vehicles,  etc.,  calls  for  a  formal 
agreement  to  be  filed,  and  constitutes  a  sub- 
ordinate arrangement  which  falls  under  the 
head  of  a  subcontract,  and  as  such  must  re- 
ceive the  consent  of  the  postmaster-general 
in  order  to  be  lawful.  To  sublet  a  contract 
and  to  employ  another  to  perform  the  entire 
service  or  some  substantial  and  integral  part 
thereof,  are  in  effect  synonymous  acts  in  the 
contemplation  of  this  law."  And  where  a 
person  who  has  contracted  with  the  govern- 
ment to  carry  the  mails  over  several  routes 
enters  into  an  agreement  with  a  third  person, 
without  the  -  consent  of  the  postmaster-gen- 
eral, to  perform  the  whole  service  he  has 
contracted  to  perform  with  regard  to  one  of 
toe  routes,  and  is  to  receive  the  whole  com- 
pensation allowed  therefor,  such  agreement 
is  a  subcontract  within  the  meaning  of  this 
and  related  sections,  and  the  regulations  of 
the  post-office  department  thereunder.  (1902) 
L-i  Op.  Atty.-Gen.  541. 

Wh3n  compensation  payable.  —  A  claim 
for  mail  transportation  pay  does  not  accrue 
when  the  service  is  rendered,  but  when  pay- 
ments are  to  be  made,  to  wit,  one  month  after 
the  current  quarter.  Salisbury  v.  U.  S., 
(1893)   28  Ct.  CI.  415. 

Withholding  pay.  —  A  and  B  had  each  a 
separate  contract  for  transporting  the  mails, 
and  the  latter  was  also  a  suretv  for  the 
former.  A  incurred  indebtedness  to  the  gov- 
ernment by  reason  of  fines,  penalties,  and 
forfeitures,  beyond  the  amount  due  to  him; 


and  the  pay  of  B,  his  surety,  was  withheld 
for  the  protection  of  the  government  against 
loss.  Prior  to  the  performance  of  the  serv- 
ice by  B,  for  which  his  pay  was  withheld,  he 
gave  a  pay  draft  to  C,  which  was  placed  on 
file  in  the  auditor's  office  "  subject  to  fines," 
etc.,  "  in  accordance  with  the  Act  of  Con- 
gress approved  May  17,  1878,  and  any  claim 
or  demand  the  post-office  department  may 
have  against  the  contractor."  It  was  held 
that  payment  of  an  amount  due  to  B  under 
his  contract,  sufficient  to  meet  his  liability 
as  surety  on  the  contract  of  A,  might  law- 
fully be  withheld;  and  that  the  draft  given 
by  the  former  on  his  pay  conferred  upon  the 
holder  thereof  no  right  which  prevented  such 
pay  from  being  thus  withheld.  (1881)  17  Op. 
Atty.-Gen.  244. 

The  liability  of  suratiss  on  contracts  ex- 
isting at  the  time  of  enactment  of  this  and 
the  next  preceding  sections  was  not  increased 
thereby.  But  the  provisions  of  this  section 
are  not  to  be  so  construed  as  to  diminish 
the  rights  which  sureties  had  upon  the 
amount  that  had  become  due  to  tlie  original 
contractor  before  subletting.  (1878)  16  Op. 
Atty.-Gen.  61. 

Severalty  of  interests — limitations.  —  Un- 
der this  section  the  several  interests  of  mail 
transportation  contractors  are  recognized  by 
law,  and  in  certain  cases  a  subcontractor's 
interests  may  be  so  far  severed  from  the 
contractoi's  that  an  action  for  compensation 
begun  by  the  contractor  for  the  use  of  both 
may  be  severed  and  the  subcontractor  al- 
lowed to  file  a  separate  petition.  In  such 
case  the  statute  of  limitations  ceases  to  run 
as  to  both  parties  when  the  suit  is  brought 
by  either,  and  not  when  the  separate  peti- 
tion is  filed.  Garman  v.  U.- S.,  (1899)  34  Ct. 
CI.  243. 

Allegations  of  the  petition,  in  an  action  by 
a  subcontractor  against  the  government  to 
recover  compensation,  that  the  subcontracts 
were  "  duly  filed  in  the  post-office  depart- 
ment and  duly  accepted  by  said  department 
as  required  by  law  "  are  sufficient  to  show 
that  the  subcontractor  was  accepted  to  per- 
form the  contracts  with  the  consent  in  writ- 
ing of  the  postmaster-general  as  required  by 
the  Act  of  1878.  Salisbury  v.  U.  S.,  (1893) 
28  Ct.  CI.  52. 


Sec.  4.   [Rates  for  adveriim}{j,  rtr.]      [Superseded.] 

This  section  was  as  follows:  forms  of  ndvertisincr  required  by  law  for  the 

*'  Sec.    4.    Hereafter     all     advertisements.       Post  Office  Department  may  be  paid  for  at 

notices.  pro|>osals  for  contracts,  and  all  other       a   price  not  to  oxceod   the  r<nr  inercial   rates 
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charged  to  private  individuals  with  the  usual 
discounts,  such  rates  to  be  ascertained  from 
sworn  statements  to  be  furnished  to  the  Post- 
master-General by  the  proprietors  of  the 
newspapers  proposing  to  so  advertise:  Pro- 
vided.  That  all  advertising  in  newspapers 
since  the  tenth  day  of  April,  eighteen  hun- 
dred and  seventy-seven,  shall  be  audited  and 


paid  at  like  rates.  But  the  Postmaster- 
General  may  secure  lower  terms  at  special 
rates,  whenever  the  public  interest  requires 
it."     [20  Stat.  L,  62.] 

It  appears  to  be  superseded  by  the  general 
provisions  applicable  to  all  departments  con- 
tained in  Act  of  June  20,  1878,  ch.  359,  sec 
1.    See  Public  Pbintikg. 


Sbc.  6.  \Waier  route  contracts  for  domestic  cund  foreign  mail  service,^ 
When  from  any  cause  it  may  become  necessary  to  make  a  new  contract  for  carry- 
ing the  mails  upon  any  water  route  between  fhe  ports  of  the  United  States,. upon 
which  mail  service  has  previously  been  performed,  the  Postmaster-General  may 
contract  with  the  owner  or  master  of  any  steamship,  steamboat  or  other  vessel 
plying  upon  the  waters  or  between  ports  of  the  United  States,  for  carrying  the 
mail  upon  said  route  for  any  length  of  time  not  exceeding  four  years  and  with- 
out advertising  for  proposals  therefor  whenever  the  public  interest  and  con- 
venience will  thereby  be  promoted ;  but  the  price  paid  for  such  service  shall  in 
no  case  be  greater  than  the  average  price  paid  under  the  last  preceding  or  then 
existing  r^ular  contract  upon  the  same  route.  And  the  Postmaster-General  may 
contract  with  the  owners  or  masters  of  steamships  stedmboats  or  other  vessels 
plying  upon  the  waters  or  between  ports  of  the  United  States  for  carrying  the 
mails  upon  such  routes  where  no  mail  service  has  previously  been  performed, 
without  advertising  for  proposals  therefor;  but  no  contract  for  such  new  service 
shall  be  for  a  longer  time  than  one  year.  No  contract  for  carrying  the  mails 
between  the  United  States  and  any  foreign  port  shall  be  for  a  longer  time  than 
two  years,  unless  otherwise  directed  by  Congress.  So  much  of  sections  thirty- 
nine  hundred  and  forty-three,  thirty-nine  hundred  and  fifty-six,  and  thirty-nine 
hundred  and  seventy  of  the  Revised  Statutes  as  is  in  conflict  with  the  preceding 
sections  is  hereby  repealed.     \_20  Stat.  L.  62.'] 

By  Act  of  March  3,  1891,  ch.  619,  infra,  p. 
927,  contracts  for  not  less  than  five  nor  more 
than  ten  yei^rs  may  be  made  with  Ameri- 
can citizens  for  carrying  the  foreign  mails 
on  American  steamships  under  the  conditions 
expressed  in  that  Act. 

The  limitation  of  two  years  for  contracts 
for  carriage  by  sea  prescribed  by  R.  S.  sec. 
3956,  supra,  is  extended  by  this  section  to 

Sbo.  6.  [Repeal.]  All  laws  or  parts  of  laws  inconsistent  with  this  act  are 
hereby  repealed.     [20  Stat  L.  68.  ] 


four  years  in  the  case  of  domestic  mails. 
New  York  Cent.,  etc.,  R.  Co.  v.  U.  S.,  (1886) 
21  Ct.  CI.  468. 

Compensation.  —  There  is  nothing  in  this 
section  which  alters  the  law  on  the  subject 
of  compensation  for  foreign-mail  transporta- 
tion as  contained  in  R.  S.  sees.  4007,  4009. 
(1886)   18  Op.  Atty.-Gen.  250. 


[Sec.  1.]  [Contracts  sublet  may  be  cwnceled,  and  contract  made  with  sub- 
contractor  —  rights  of  subcontractors  —  failure  to  perform  cordracts.] 
*  *  *  That  whenever  any  contractor  or  subcontractor  shall  sublet  his  con- 
tract for  the  transportetion  of  the  mail  on  any  route  for  a  less  sum  than  that 
for  which  he  contracted  to  perform  the  service,  the  Postmaster-General  may, 
whenever  he  shall  deem  it  for  the  good  of  the  service,  declare  the  original  con- 
tract at  an  end,  and  enter  into  a  contract  with  the  last  subcontractor,  without 
advertising,  to  perform  the  service  on  the  terms  at  which  the  last  subcontractor 
agreed  with  the  original  contractor  or  former  subcontractor  to  perform  the 
same:  Provided.  That  such  last  subcontractor  shall  enter  into  a  good  and  suffi- 
cient bond  and  that  the  original  contractor  shall  not  be  released  from  his  contract 
until  a  good  and  sufficient  bond  has  been  made  by  such  last  .subcontractor  and 
accepted  by  the  Post-Office  Department :    Provided,  further.  That  when  a  con- 

898  Volume  V. 


tract  nerealter  made  is  declared  void  on  account  oi  its  navmg  been  sublet,  the 
contractor  shall  not  be  entitled  to  one  month's  extra  pay  as  provided  for  by  law : 
And  provided  further^  That  if  any  person  ehall  hereafter  perform  any  service 
for  any  contractor  or  subcontractor  in  carrying  tlie  mail,  he  shall,  upon  filing 
in  the  department  his  contract  for  such  service,  and  satisfactory  evidence  of 
its  performance  thereafter,  have  a  lien  on  any  iQoney  due  such  contractor  or 
subcontractor  for  such  service  to  the  amount  of  the  same ;  and  if  such  contractor 
or  subcontractor  shall  fail  to  pay  the  parly  or  parties  who  have  performed 
service  aa  aforesaid  the  amount  due  for  audi  Ber\'ice  within  two  montlis  after 
the  expiration  of  the  quarter  in  which  such  service  shall  have  been  performed, 
the  Postmaster-General  may  cause  the  amount  to  bo  paid  said  party  or  parties 
and  charged  to  the  contractor,  provided  that  such  payment  shall  not  in  any  case 
exceed  the  rate  of  pay  per  annum  of  the  contractor  or  subcontractor:  And  pro- 
vided further.  That  where  any  person,  corporation,  or  partnership  shall  have 
contracts  for  the  performance  of  mail  service  upon  more  than  one  route^and  any 
failure  to  perform  the  service  according  to  contract  on  any  one  or  more  of  such 
routes  shall  occur,  no  payment  shall  be  made  for  service  on  any  of  the  routes 
under  contract  with  such  person,  corporation,  or  partnership  until  such  failure 
has  been  removed  and  all  penalties  therefor  fully  satisfied.  *  *  •  [gg 
Btat.  L.  SS.] 

This  is  from  tbe  Postal  Service  Appropria-  to  contracts  and  Eubcontracta  existing  at  the 

tion  Act  of  Mitj'  4,  1882,  ch.  116.  date  of  the  act.     The  proviso   to  the  e?ect 

Prospjctive    or    retioipective   operation. —  that  where  any  person,  corporation,  or  part- 

The   clause   in   this   section   empcwering   the  nership  shall  have  contracts  for  the  perform- 


postmaater- general  to  annul  the  contract  of  ance  of  iiiail  service  upon  i 
any  contractor  or  subcontractor  who  shall  foute,  and  shall  fail  to  perform  their  con- 
sublet  his  contract  tor  a  lower  sum  than  tracts  for  one  or  more  of  such  routes,  no 
that  for  which  be  contracted  to  perform  the  payment  shall  be  made  for  service  on  any  of 
service  is  prospective  in  its  operation.  AH  the  routes  under  contracts  until  such  failure 
subletting  of  contracts  after  the  date  of  the  has  been  removed  and  all  penalties  therefor 
act  ia  governed  thereby,  whether  such  con-  fully  satisfied  was  obviously  intended  to  ap- 
tracts  were  made  before  or  after  that  daU.  ply  to  contracts  thereafter  to  be  made,  and 
The  proviso  giving  te  any  person  employed  consequently  has  do  effect  upon  contracts 
by  a  contractor  or  subcontractor  a  lien  tor  esisting  when  tne  proviso  became  law.  (1883) 
hia  compensation  on  any  money  due  to  such  17  Op.  Atty.-Gen.  514. 
contractor  or  subcontractor  proper!}'  extends 


[Sec.  1.]  [Contracts  for  transmission  of  mails  by  pneutnaiic  tubes.^ 
*  *  *  For  the  transmission  of  mail  by  pneumatic  tubes  or  other  similar 
devices,  five  hundred  thousand  dollars,  or  so  much  thereof  as  may  be  necessary ; 
and  the  Postmaster-General  is  hereby  authorized  to  enter  into  contracts  for  a 
period  not  exceeding  four  years,  after  public  advertisement  once  a  week  for  a 
period  of  six  consecutive  weeks  in  not  less  than  five  newspapers,  one  of  which 
shall  be  published  in  each  city  where  the  service  ia  to  be  performed.  That  the 
contracts  for  this  service  shall  be  subject  to  the  provisions  of  the  postal  laws  and 
regulations  relating  to  the  letting  of  mail  contracts,  except  as  herein  otherwise 
provided,  and  that  no  advertisement  shall  issue  until  after  a  careful  investiga- 
tion shall  have  been  made  as  to  the  needs  and  practicability  of  such  service  and 
until  a  favorable  report,  in  writing,  shall  have  been  submitted  to  the  Postmaster- 
General  by  a  commission  of  not  less  than  three  expert  postal  officials,  to  be 
named  by  him;  nor  shall  such  advertisement  issue  until  in  the  judgment  of  the 
Postmaster-General  the  needs  of  the  postal  ser^'ice  are  such  as  to  justify  the 
expenditure  involved.  Advertisements  shall  state  in  general  terms  only  the 
requirements  of  the  service  and  in  form  best  ciilrulated  to  invite  competitive 
bidding. 
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that  no  contract  shall  be  nwarded  except  to  the  lowest  responsible  bidder,  tender- 
ing fill!  and  sufficient  guaranties,  to  the  satisfaction  of  the  Postmaster-General, 
of  his  ability  to  perform  satisfactory  service,  and  such  guaranties  shall  include 
an  approval  bond  in  double  the  amount  of  the  bid. 

That  no  contract  shall  be  entered  into  in  any  city  for  the  character  of  mail 
service  herein  provided  which  will  create  an  aggregate  annual  rate  of  expendi- 
ture, including  necessary-  power  and  labor  to  operate  the  tubes,  and  all  other 
expenses  of  such  service  in  excess  of  four  per  centum  of  the  gross  postal  revenue 
of  said  city  for  the  last  preceding  fiscal  year. 

That  no  contract  shall  be  made  in  any  city  providing  for  three  miles  or  more 
of  double  lines  of  tube  which  shall  involve  an  expenditure  in  excess  of  seventeen 
thousand  dollars  per  mile  per  annum,  and  said  compensation  shaJl  cover  power, 
labor,  and  all  operating  expenses. 

That  the  Postmaster-Genera!  shall  not,  prior  to  June  thirtieth,  nineteen 
hundred  and  four,  enter  into  contracts  under  the  provisions  of  this  Act  involving 
an  annual  expenditure  in  the  aggregate  in  excess  of  eight  hundred  thousand 
dollars;  and  thereafter  only  such  contracts  shall  l>e  made  as  may  from  time  to 
time  be  provided  for  in  the  annual  appropriation  Act  for  the  postal  service ;  and 
all  provisions  of  law  contrary  to  those  herein  contained  are  repealed.  \_S2 
Siat.  L.  11U.'\ 

This  iB  from  the  Postal  Service  Act  of  April  21,  1902,  ch.  663. 


[IX.  CABKTnrO  TEE  ItklL^ 

Sec.  3964.  [W^Aai  are  post-roads.l  The  following  are  established  post- 
roads  : 

All  the  waters  of  the  United  States,  during  the  time  the  mail  is  carried 
thereon. 

All  railroads  or  parts  of  railroads  which  are  now  or  hereafter  may  be  in 
operation. 

All  canals,  during  the  time  the  mail  is  carried  thereon. 

All  plank-roads  during  the  time  the  mail  is  carried  thereon. 

The  road  on  which  the  mail  is  carried  to  supply  any  court-house  which  may 
be  without  a  mail,  and  the  road  on  which  the  mail  is  carried  under  contract  made 
by  the  Postmaster-General  for  extending  the  line  of  posts  to  supply  mails  to 
post-offices  not  on  any  established  route,  during  the  time  such  mail  is  carried 
thereon. 

All  letter-carrier  routes  established  in  any  city  or  town  for  the  collection 
and  delivery  of  mail  matters.      [^,  S.~\ 

Act   of  June  8,   ]872,  ch.  335.  17  Stat.   L.  what   manner   the   raails   shall   be   convp.red. 

KOS,  -■son.  and  that  every  railroad  company  conveying 

Sees.    3964-3996    constitute    chapter    9    of  the  mnils  ahati  carry  on  any  train  all  maila- 

titli'  40  of  the  Revised  Statutes  entitled  ae  ble  matter  directed  to  be  carried  thereon,  i* 

nljove.  to  protect  and   secure  the  efficiency  of  that 

As  to  the  establishment  of  t;l;graph  linss  nceney  of  the  {."overnmeiit  which  is  involved 

over   post-roails   n«  defined   \iv    this   section,  in   the   transportation   of   the   mails,     /»  t 

see  sei-tiona  ri«li3-rv2ns.  under  the  title  TEtE-  Grand  .lury.  (1894)   62  Fed.  Rep.  *(2. 

GRAPUM  AND  ('Ani.i:  l.iNrs.  All  the  streets  of  the  city  of  Hew  Turk 

The  object  of  this  section  ami  of  other  en-  are  post-ron(lE',l>eeau9e  they  are  letter-rarricr 

actnieiits  prmidins  that  the  po^tmsster-gen-  routes.    Western  Union  Tel. To.  r.  Neiv  York. 

eral   shall   decide   upon   what   trains   and   in  ( 188!))  38  fed.  Rep.  S53. 
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c.  New  York,   (1! 


I  Fed.  Rep.  553. 

A  ranroaa  onage  ovrr  nai'igablc  iralem 
between  states  ia  by  virtue  of  this  section  a 
post-road;  nnd  wliere  tlie  erection  of  sucli 
bridge  is  nutlioriznl  by  Att  of  Congress  a 
provision  in  such  Act  establishing  tlie  bridge 
when  constructed  as  a  post-ron<)  ie  wholly  an 
incidental  and  unnecessary  feature  oF  the 
lejiiiilation.  Decker  v.  Baltimore,  etc.,  R.  Co., 
(1887)  30  Fed.  Rep.  724. 

By  the  declaration  that  all  railroads  are 
post-Toads  was  meant  only  that  mails  can  be 
transported  oi'er  milioada,  an  over  ordiilary 
public  highways,  with  nil  the  securities  and 
safeguards  thrown  around  the  transit  of  the 
mails  by  various  Congressional  enactments. 
It  does  not  necessarily  follow  that  because 
railroads  are  thus  declared  to  be  post-routes 
the  United  States  can  therefore,  without  the 
consent  of  the  railroad  companies,  and  with' 
out  compensation,  transport  the  mails  over 
them.  Atlantic,  etc.,  Tel.  Co.  v.  Chicago,  etc., 
R.  Co.,  (1874)  6  Biss.  ( U.  S.)  158,  2  Fed. 
Cns.  No.  632. 

UndeT  an  earlier  Act  of  Coogress  making 
all  railroads  post-roads  it  was  held  that  only 
such  railroads  were  intended  as  had  charters 
from  the  several  states;  that  it  was  not  to 
be  inferred  that  Congress  intended  to  do  any- 
thing in  derogation  of  the  sovereignty  of  a 
state,  by  declaring  that  to  be  a  post-road 
which  was  the  work  of  an  individual  or  of 
a  company  for  his  or  its  i>rollt  without  law, 
or  perliaps  even  in  opposition  to  law,  Cleve- 
land, etc.,  R.  Co.  ti.  Franklin  Canal  Co., 
(13.^3)  1  Pittsb.  Leg.  J.  (Pa.)  38,  5  Fed. 
Cas.  No.  2*00. 

Fott-roads  and  post-routes  are  not  aynany- 
raoua  terms,  post -routes  being  the  appointed 


passages  employed  for  that  purpose.  Letter- 
carrier  routes  in  cities  were  not  post-roads 
until  they  ivere  declaied  to  be  such  by  this 
section,  but  they  were  post-routes,  liaving 
been  recognized  as  such  by  the  Acta  of 
March  3,  1851,  and  March  2,  1861.  Black- 
bam  V.  Gresbnm,  (I8H3)  IS  Fed.  Rep.  611. 
See  also  U.  S.  V.  Kochersperger,  (1880)  9 
Am.  L.  Repr.  145,  26  Fed.  Cas.  No.  15,541; 
Railway  Mail  Service  Cases,  (1877)  13  Ct 
CI.   1S9. 

The  power  given  by  tht  Constitution  to 
establish  post-roads  means  sucli  roacls  as  are 
regularly  laid  out  by  the  authority  of  the 
states,  or  bv  counties  under  the  lawa  of  the 
sUtes.  The 'government  of  the  United  States 
cannot  constriiirt  a  post-rond  within  a  state 
of  this  Union  without  its  consent;  but  Con- 
gress may  dec  late,  that  is,  establish,  such 
a  road  already  opened  and  made  a  public 
highway  by  the  direct  or  indirect  authority 
of  the  state.  Cleveland,  etc.,  R.  Co.  u.  Frank- 
lin Canal  Co.,  1  Pittsb.  Leg.  J.  (Pa.)  36, 
(1853)  5  Fed.  Cas.  No.  2,890. 

Property  in  post-roads.  —  Under  nn  earlier 
enactment  it  was  held  that  "  the  post-roads 
of  the  United  States  are  the  property  of  the 
states  through  which  they  pass;  tliey  may 
temporarily  part  with  the  possession  of  them 
by  charter,  and  the  grantees,  while  the  char- 
ter continues,  have  the  right  to  preserve  such 
roads,  and  prevent  their  tbreateneil  destruc- 
tion. The  United  States  have  the  mere  right 
of  transit  over  these  roads  for  the  purpose  of 
carrying  the  mail,  and  in  case  of  obstructing 
this  right  their  laws  provide  an  adequate 
remedy."  Cleveland,  etc.,  R.  Co.  v.  Franklin 
Canal  Co.,  (I(w3)  1  Pittsb.  Leg.  J.  (Pa.)  38, 
5  Fed.  Caa.  No.  2,890. 


An  act  making  all  public  toads  and  highways  post  rontea. 
[Act  of  March  1,  1884,  ch.  P,  23  Stat.  L.  3.] 

[Public  roads  and  highways.']  That  all  public  roads  and  highways  while 
kept  lip  and  maintained  as  such  are  hereby  declared  to  be  post  routes.  [25 
Stat.  L.  3.] 

Sec.  3965.  {pTovisions  for  carn/ing  the  wid//.]  The  Postmaster-General 
shall  provide  for  carrj'ing  the  mail  on  all  post-roads  cstJiblished  by  law,  as  often 
as  he,  having  dne  regard  to  productiveness  nnd  other  circumstances,  may  think 
proper.      [R.  S.~\ 


Act  of  June  8,  1872,  ch.  335,  17  SUt.  L. 
30f»- 

Liabilityof  contractor  for  matter  lost  from 
mails.  —  Under  this  and  the  preceding  sec- 
tion, con-itrued  in  connection  ivith  sections 
3999-4002,  and  Act  of  March  3,  lfi79,  eh.  1H0. 
sec.  3,  infra,  pp.  915-919.  it  ha«  been  held 
that  the  whole  duty  of  railroads  in  the  car- 
riage of  the  mails  is  relegated,  under  certain 
limitations,  to  the  postmnster -general,  who 
acts  for  and  on  behalf  of  the  general  govern- 
ment; that  the  duty  is  to  the  government, 
and  railroad  companies, in  carrying  the  mails. 
are  agents  of  the  government  In  the  exercise 
of  a  public  function;  that  there  is  no  priVity 


between  the  individual  and  the  railroad  com- 
pany in  the  carriage  of  mail;  that  neither 
the  relation  of  bailor  and  bailee  nor  that^  of 
master  and  servant  exists  between  the  sender 
or  addressee  of  mail  matter  and  the  railroad 
company :  that  the  railroad  company,  in 
carrying  the  mails,  is  neither  a  private  nor 
a  common  carrier;  and  that  such  company 
is  not  liable  to  an  individual  for  the  loss  of 
mail  matter  Ihrough  the  negligence  of  its 
emploveea.  Rnpton  Ins.  Co.  i\  Chicago,  etc., 
R.  Co.,  (I!>n2)  118  Iowa  42.1.  See  also  to 
the  same  elfcct  (Jcrman  State  Bank  r.  Min- 
neapolis, etc.,  R.  Co.,  (IfiOl)  113  Fed.  Rep. 
414;    Foster   u.   Metts,    (18T7)    55   Miss.    77 
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B.  ft.  sec.  3972. 


(holding  that  a  contractor  was  not  liable  to 
r.  private  individual  for  money  stolen  from 
the  mails  by  a  carrier,  and  that  a  note  given 
by  such  contractor  for  the  amount  bo  stolen 
was  without  consideration) ;  Con  well  i?.  Voor- 
hees,  (1844)  13  Ohio  523;  Hutchins  i7.  Brack- 
ett,  (1850)  22  N.  H.  252.  But  see  Central 
R.,  etc.,  Co.  V.  Lampley,  (1884)  76  Ala.  357, 
holding  that  while  a  railroad  company  is  not 
a  common  carrier  in  the  transportation  of 
mails,  and  does  not  incur  the  extraordinary 
liability  imposed  by  the  common  law  on  car- 
riers, it  is  liable  as  a  bailee  for  hire  to  one 


whose  registered  mail  matter  has  been  lost 
by  the  negligence  of  its  servants;  but  trover 
is  not  a  proper  form  of  action  to  enforce 
such  liability.  This  case  approved  and 
adopted  the  legal  propositions  as  to  the  lia- 
bility of  a  contractor  maintained  in  Sawver 
V,  Corse,  (1867)  17  Gratt.  (Va.)  230,  wherein 
it  was  held  that  a  mail  contractor  is  liable 
to  the  sender  of  a  letter  lost  through  the 
negligence  or  default  of  a  carrier  in  the  con- 
tractor's employ,  at  least  when  such  carrier 
has  not  been  sworn  as  required  by  law. 


Sec.  3966.  \Maiil  to  every  courthouse. '\  The  Postmaster-General  shall 
cause  a  mail  to  he  carried  from  the  nearest  post-office  on  any  established  post- 
road  to  the  court-house  of  any  county  in  the  United  States  which  is  without  a 
mail.     [R.  8.] 

Act  of  June  8,  1872,  ch.  335^  17  Stat.  Lk  300. 

Sec.  3967.  [Carrying  the  mail  on  c(mal8.'\  The  Postmaster-General  may 
contract  for  carrying  the  mail  on  the  navigable  canals  of  the  several  States, 
when,  in  his  opinion,  the  public  interest  or  convenience  requires  it     [-B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  310. 

Sec.  3968.  \_Carrying  the  mail  on  plamk  roadsJ]  The  Postmaster-General 
may  contract  for  carrying  the  mail  on  any  plank-road  in  the  United  States,  when 
the  public  interest  or  convenience  requires  it     [i2.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat  L.  310. 

Sec.  3969.  [Carrying  the  mail  on  waters  of  the  United  8laies,']  The  Postr 
master-General  may  cause  the  mail  to  be  carried  in  any  steamboat  or  other  vessel 
used  as  a  packet  on  any  of  the  waters  of  the  United  States.     [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  310. 

Sec.  3970.  [Carrying  home-mail  in  steamships.]  The  Postmaster-General 
may,  if  he  deem  it  for  the  public  interest,  make  contracts  for  any  period  not 
exceeding  one  year,  for  carrying  the  mails  in  steamships  between  any  of  the 
ports  of  the  United  States.     [R.  8.~\ 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  310. 

Repeal  in  part,  see  Act  of  May  17,  1878, 
ch.  107,  sec.  5,  supra,  p.  000. 

This  section  does  not  prescribe  a  period  of 
time  as  the  term  of  mail- transportation  con- 


tracts. It  merely  designates  a  maximum 
which  the  postmaster-general  cannot  exceed. 
Eastern  R.  Go.  v.  U.  S.,  (1885)  20  Ct.  CI.  23, 
affirmed  (1880)  120  U.  S.  301,  24  Ct.  CI.  528. 


Sec.  3971.  [Extending  line  of  posts  —  compensation.]  The  Postmaster- 
General  may  enter  into  contracts  for  extending  the  line  of  posts  to  supply  mails 
to  post-offices  not  on  any  established  route,  and,  as  a  compensation  for  carrying 
the  mail  under  such  contracts,  may  allow  not  exceeding  two-thirds  of  the  salary 
paid  to  the  postmaster  at  such  special  offices.     [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  310. 

Sec.  3972.  [8electing  post-roads.]  When  there  is  more  than  one  road  be- 
tween places  designated  by  law  for  a  post-road,  the  Postmaster-General  may 
direct  which  shall  be  considered  the  post-road.     [R.  8.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  300. 
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SbC.  3973.  [^Change  of  post-road  terminus,']  The  Postmaster-General  may 
change  the  terminus  of  post-roads  connecting  with  or  intersecting  railways  when 
the  service  can  be  thereby  improved.     [12.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  309. 

Extension  of  mail  route.  —  See  Act  of  Aug.  3,  1882,  ch.  379,  sec.  1,  supra,  p.  889. 

S6C.  3974.  [Discontinuing  service  on  post-road.]  Whenever,  in  the  opin- 
ion of  the  Postmaster-General,  the  postal  service  cannot  be  safely  continued,  the 
revenues  collected,  or  the  laws  maintained  on  any  post-road,  he  may  discon- 
tinue the  service  on  such  road  or  any  part  thereof  until  the  same  can  be  safely 
restored.     [22. /S.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  309. 

Discretion  of  postmaster  -  generaL  —  This 
section,  with  others,  was  cited  in  Griffith  v. 
U.  S.,  (1887)  22  Ct.  CI.  192,  as  showing  that 
**  the  law-making  power  intended  to  give  to 
the  postmaster-general  great  power  of  dis- 
cretion in  the  management  of  the  mails  and 


post-roads,  and  committed  much  to  his  opin- 
ion and  good  judgment.  Such  a  policy  is 
necessary,  for  no  such  service  can  be  strictly 
mapped  out  and  defined  by  statute,  and  its 
changing  needs  require  the  attention  of  an 
executive  officer  vested  with  power  of  man- 
agement." 


Sec.  3975.  [Contract  for  service  over  routes  not  established  by  laiv.]  The 
Postmaster-Greneral  may,  when  he  deems  it  advisable,  contract  for  the  transpor- 
tation  of  the  mails  to  and  from  any  po8tK)ffice;  but  where  such  service  is  ^r- 
formed  over  a  route  not  established  by  law,  he  shall  report  the  same  to  Congress 
at  its  meeting  next  thereafter,  and  such  service  shall  cease  at  the  end  of  the 
next  session  of  Congress,  unless  such  route  is  established  a  post-route  by  Con- 
gress.    [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  IStat.  L.  309. 

Sec.   3976.   [United  States  vessels   to   carry   mmls  —  oath  —  penalty.] 
[Repealed.] 

shall  receive  two  c^its  for  every  letter  so 
delivered;  and  upon  the  entry  of  every  such 
vessel  returning  from  any  foreign  port,  the 
master  thereof  shall  make  oath  that  he  has 

gromptly  delivered  all  the  mail  placed  on 
oard  said  vessel  before  clearance  from  the 
United  States;  and  if  he  shall  fail  to  make 
such  oath  the  vessel  shall  not  be  entitled  to 
the  privileges  of  a  vessel  of  the  United 
States."  Act  of  June  8,  1872,  ch.  335,  17 
Stat.  L.  310. 

It  was  directly  repealed  by  the  following 
section. 


This  section  was  as  follows: 

"  Sec.  3976.  [United  States  vessels  to  carry 
mails  —  oath  —  penalty.]  The  master  of  any 
vessel  of  the  United  States  bound  from  any 
port  therein  to  any  foreign  port  or  from  any 
foreign  port  to  any  port  of  the  United  States, 
shall,  before  clearance,  receive  on  board  and 
securely  convey  all  such  mails  as  the  Post- 
Office  Department,  or  any  diplomatic  or  con- 
sular officer  of  the  United  States  abroad, 
shall  offer;  and  he  shall  promptly  deliver 
the  same,  on  arriving  at  the  port  of  desti- 
nation, to  the  proper  officer,  for  which  he 


Sec.  23.  [Repeal  of  laws  arbitrarily  requiring  vessels  to  carry  mails.]  That 
sections  thirty-nine  hundred  and  seventy-six  and  forty-two  hundred  and  three  ^i 
the  Revised  Statutes  of  the  United  States,  and  all  other  compulsory  laws  and 
parts  of  laws  that  oblige  American  vessels  to  carry  the  mails  to  and  from  the 
United  States  arbitrarily,  or  that  prevent  the  clearance  of  vessels  until  they 
shall  have  taken  mail  matter  on  board,  be  and  the  same  are  hereby  repealed, 
but  such  repeal  shall  not  take  effect  until  the  first  day  of  April  eighteen  hundred 
and  eighty-five.     [23  Stat.  L.  68.] 


This  is  from  the  Act  of  Jime  26,  1884,  ch. 
121. 

Prior  to  this  enactment,  United  States 
steamships  were  by  law  forced  to  take  the 
United  States  mails  whether  they  wished  to 
do  so  or  not;  and  moreover,  under  the  sec- 
tions repealed  by  this  enactment  and  section 


4009,  infra,  p.  926,  to  take  them  at  such  rate 
as  the  postmaster-general  chose  to  allow, 
subject  to  a  maximum  limitation  only.  Pa- 
cific Mail  Steamship  Co.  v.  U.  S..  (1892)  28 
Ct.  CI.  19.  See  also  notes  under  section  4009, 
infra,  p.  926,  and  R.  8.  sec.  4212.  vol.  7.  p.  49. 
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Sec.  3977-  [Delivery  of  letters  by  inaster  of  stecumbood  to  postmaster.]  The 
master  of  any  steamboat  passing  between  ports  or  places  in  the  United  States, 
and  arriving  at  any  such  port  or  place  where  there  is  a  post-office,  shall  deliver 
to  the  postmaster,  within  three  hours  after  his  arrival,  if  in  the  day-time,  and 
if  at  night,  within  two  hours  after  the  next  sunrise,  all  letters  and  packets 
brought  by  him,  or  within  his  power  or  control  and  not  relating  to  the  cargo, 
addressed  to  or  destined  for  such  port  or  place,  for  which  he  shall  receive  from 
the  ix>stmaster  two  cents  for  each  letter  or  packet  so  delivered,  unless  the  same 
is  carried  under  a  contract  for  carrying  the  mail ;  and  for  every  failure  to  so 
deliver  such  letters  and  packets,  the  master  or  owner  of  the  steamboat  shall 
be  liable  to  a  penalty  of  one  hundred  and  fifty  dollars.     [R.  8.] 

Act  of  June.  8,  1872,  ch.  335,  17  Stat.  L.  310. 

Sec.  3978.  [Mail  carrying  by  vessels  not  in  mail  service,]  The  Post- 
master-General may  pay,  to  the  master  or  owner  of  any  vessel  not  regularly 
employed  in  carrying  the  mail,  two  cents  for  each  letter  carried  by  such  vessel 
between  ports  or  places  in  the  United  States,  or  from  any  foreign  port  to  any 
port  in  the  United  States ;  but  all  such  letters  shall  be  deposited  in  the  post- 
office  at  the  port  of  arrival.     [R,  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  310. 

SbC.  3979.  [Claiming  to  be  carriers  of  the  United  Staies  madl  —  penalty.] 
Any  person  who  shall  paint,  print,  or  in  any  manner  place  upon  or  attach  to 
any  steamboat  or  other  vessel,  or  any  stage-coach  or  other  vehicle,  not  actually 
used  in  carrying  the  mail,  the  words  "United  States  mail,"  or  any  words,  letters, 
or  characters  of  like  import;  or  any  person  who  shall  give  notice,  by  publishing 
in  any  newspaper  or  otherwise,  that  any  steamboat  or  other  vessel,  or  any  stage- 
coach or  other  vehicle,  is  used  in  carrying  the  mail,  when  the  same  is  not 
actually  so  used ;  or  any  person  willfully  aiding*  or  abetting  therein,  shall,  for 
every  sucli  offense,  be  punishable  by  a  fine  of  not  less  than  one  hundred  dollars 
nor  more  than  five  hundred  dollars.     [R,  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  310. 

Se'C.  3980.  [Prepaid  way  letters  to  be  received.]  Every  route-agent,  postal 
clerk,  or  other  carrier  of  the  mail  shall  receive  any  mail-matter  presented  to 
him,  if  properly  prepaid  by  stamps,  and  deliver  the  same  for  mailing  at  the 
next  post-ofBce  at  which  he  arrives ;  but  no  fees  shall  be  allowed  him  therefor. 
[R.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  310. 

S8C.  3981.  [Illegal  carrying  by  carriers  a/nd  others — penalty,]  Any  person 
concerned  in  carrying  the  mail,  who  shall  collect,  receive,  or  carry  any  letter 
or  packet,  or  cause  or  procure  the  same  to  be  done,  contrary  to  law,  shall,  for 
every  such  offense,  be  punishable  by  a  fine  of  not  more  than  fifty  dollars. 
[R,8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  311. 

Sec.  3982.  [Private  expresses  prohibited — penalty.]  No  person  shall  estab- 
lish any  private  express  for  the  conveyance  of  letters  or  packets,  or  in  any 
manner  cause  or  provide  for  the  conveyance  of  the  same  by  regular  trips  or  at 
stated  periods,  over  any  post-route  which  is  or  m.ay  be  established  by  law,  or 
from  any  city,  town,  or  place  to  any  other  city,  town,  or  place  between  wliich 
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aaaisting  therein,  shall  for  eacL  otTense  bo  liable  I 
aad  fifty  dollars.     [R.  ^.] 


1  penalty  of  one  hundred 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  311. 

Construction  of  this  section  —  persons  may 
r.caivs  and  deliver  mail  matter  at  nearest 
offices.  — See  provisionH  from  the  Act  of 
Maich  3,  lH7n,  I'li.  1«0,  iiifrii.  \<.  H2M. 

Transmission  by  private  hands  without 
compensation  oi  by  special  messenKor.  —  See 
setlioii  3i)92.  iiilm.  p.  'JIU. 

What  is  "private  ejtpress."  —  An  express 
ott'iieil  ami  mann)Te(l  by  a  private  perBon  for 
hia  private  benefit  or  profit,  and  not  as  a 
braiirli  of  the  public  senice  or  under  j^vem- 
ment  control,  is  a.  "  private  expreiia,"  within 
the  meaning  of  tliis  section.  A  violation  of 
tliis  Bcetion  ia  shoAvn  by  evidence  that  a  part 
of  the  defendant's  business  was  to  employ 
&  corps  of  meBsengers  for  tlie  purpose  of  (jo- 
ing  about  the  city  of  Xew  York  to  the  stores 
and  offices  of  all  his  ciistomerB,  collecting  let- 
ters daily,  generally  two  or  three  tinje  a  day, 
for  delivery  anywhere  between  tlie  Battery 
and  Harlem:  that  stamps  similar  to  postage 
stamps  were  furnished  and  sold  to  such  cus- 
tomers beforehand,  which,  on  being  aflixed 
to  the  letters,  entitled  them  to  delivery  by 
the  defendant  according  to  the  course  of  his 
business;  that  the  course  of  his  business  was 
to  bring  all  letters  thus  collected  to  the  de. 
fendanl's  office,  then  sort  them  out  into  pack- 
ages, making  up  convenient  routes  for  de- 
livery, and  then  dispatching  them  by  mes- 
sengers sent  out  for  that  purpose;  that  these 
messengers  usually  made  three  collections 
and  deliveries  daily  i  that  several  thousand 
letters  were  usually  thus  collected  and  de- 
livered every  day:  and  that  no  one  messen- 
ger went  on  the  errand  of  any  particular  per- 
son, but  he  took  on  his  route  all  the  letters 
of  all  the  persons  whose  letters  had  been 
brought  Lo  the  central  office,  which  on  dis- 
tribution were  going  to  a  particular  portion 
of  the  city.  U.  S.  v.  Eaasoa,  (1883)  18  fed. 
Rep.  .Iftl, 

The  words  "by  regular  trips  or  at  stated 
periods"  apply  to  and  qualify  the  tirst  clause 
of  the  section  as  well  as  the  second.  The 
meaning  is  that  "no  person  shall  establish 
any  private  express  for  the  conveyance  of 
letters  or  packets  by  regular  trips  or  at 
stated  periods,  or  in  any  other  manner  make 
provision  for  such  conveyance  by  regular 
trips  or  at  slated  periods."  To  constitute 
regularity  it  is  not  essential  that  the  minute 
or  hour  of  the  departures  of  the  messengers 
should  be  always  the  same.  Provision  for  a 
delivery  daily,  once,  twice,  or  thrice,  as  the 
ease  may  be,  over  the  streefs  of  a  ciiy.  wher- 
ever wanted,  is  a  provision  fi)r  a  delivery  by 
regular  trips  and  at  staled  perimls.  C.  S. 
r.  Easson.  (IS831   l«  Fed.  Rep.  5!!2. 

Letter-carrier  routes  within  cities  are  post- 
routes  within  the  meaning  of  Ibis  sertion. 
This  enactment  "was  particularly  addressed 
to  enlarginc  the  prmi-^inns  ••(  seel  ion  1*  of 
the  Art  «S  March  .^,  \HAr,.  which  pro- 
hibited private  ex]>rcsses  for  the  convey- 
ance  of    letters   or    packets    between   cities. 


towns,  or  other  places  between  which 
the  mail  was  regularly  transported.  As 
enlarged,  the  prohibition  was  made  ta 
extend  to  the  conveyance  of  letters  and 
packets  by  such  private  expresses  over 
any  poet-route  established  by  law.  Unless 
the  term  '  post-route '  was  intended  explicitly 
lo  refer  to  routes  within  cities  and  towns, 
the  change  was  superfluous  aud  uieauingless, 
because  alt  other  post -routes  were  necessarily 
embraced  within  me  scope  of  the  prohibition 
of  the  Act  of  1845.  If  there  are  other  post- 
routes  within  cities  than  letter- carrier 
routes,  they  are  not  included;  but  letter-car- 
rier routes  must  be  deemed  included,  because 
they  had  been  recogniied  as  [wst-routes  ever 
since  the  Act  of  March  3,  1851.  ivot  only  is 
the  establishing  of  a  private  express  for  the 
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where  letter-carrier  routes  have  been  e 
lished  an  offense  within  the  language  of  the 
eitisting  law.  but  such  a  scheme  so  clearly 
contravenes  the  policy  of  the  postal  laws 
that  it  would  be  a  matter  of  surprise  if  Con. 
greas  had  intentionally  tolerated  such  a  com- 
petition with  the  business  of  the  govern-  • 
ment."  Blnckham  v.  Grcsham,  (1883)  le 
Fed.  Ecp.  tl09.  See  also  U.  a  v.  Eaason, 
(1883)    18  Fed.  Rep.  500. 

But  in  a  city  where  no  free  delivery  of 
mail  matter  had  been  established  it  was  held 
that  the  streets  were  not  post-routes,  and 
the  citizens  were  not  prohibited  by  this  and 
the  next  succeeding  section  from  arranging 
with  a  pri>-ate  agency  for  the  carriage  and 
delivery  of  their  mail  matter  within  the  city, 
including  seale<l  letters  on  which  no  United 
States  postage  had  been  paid.  (1872)  14  Op. 
Atty.-Gen.  162. 

The  prevention  of  competition  with  the 
post-office  department  was  one  of  the  princi- 
pal objects  of  this  section  and  the  succeed- 
ing sections  in  pari  matei'ia.  Blackham  v. 
Gresham,  (1883|  18  Fed.  Rep.  009;  U.  S.  v. 
U.  S.  Express  Co.,  (1869)  5  Biss.  (U.  S.)  91; 
U.  S.  r.  Thompson.  (1840)  6  Law  Bep.  451, 
28  Fed.  Cas.  No.  16,488;  (1880)  21  Op.  Atty,. 
Gen.  308. 

Judicial  character  of  question.  —  Tiie  ques- 
tion whether  an  express  company  violates 
this  section  by  receiving  and  transmitting 
letters  and  packages  concerning  lotteries  and 
containing  lottery  tickets  and  lists  of  lot- 
teries is  essentially  judicial  in  character  and 
is  one  to  be  decided  by  the  judicial  de|)art- 
ment  of  the  government,  not  by  the  attor- 
ney-general.    (1890)    19   Op.   Atty.-Gea    070. 

Strict  or  liberal  construction.  — In  U.  S.  v. 
U.  S.  Express  Co.,  (1869)  5  Biss.  (U.  S.)  91. 
it  was  held  that  early  enactments  equivalent 
in  substance  to  this  and  subsequent  sections 
were  in  derogation  of  common  right  and  to 
be  strictly  construed.  But  see  contra.  (1843) 
4  Op.  Atty.-Gen.  l.';9,  follmred  in  (1896)  21 
Op.  Atty.-Gen.  398.  which  lost  opinion  ex- 
pressly rii»npprnfrd  the  case  of  V.  S.  v.  U. 
S.  Express  Co.,  (1860)  6  BIsa  (U.  h.)  91, 
>  ViJiime  V. 
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and  held  that  R.  S.  sees.  3085,  3993,  infra, 
are  revenue  laws  and  not  to  be  strictly  con- 
strued though  they  impose  penalties. 

Construction  of  early  statute.  —  In  U.  S. 
r.  Kochersperger,  (1860)  9  Am.  L.  Keg.  145, 
26  Fed.  Cas.  No.  15,541,  it  was  held  that  the 
Acts  of  Congress  of  March  2,  1827,  sec.  3, 
forbidding  all  persons  other  than  the  post- 
roaster-general  or  his  agents  from  setting  up 
any  foot  or  horse  post  for  the  conveyance  of 
letters,  etc.,  upon  any  post -road  then  or 
thereafter  established,  and  of  March  3,  1845, 
sec.  9,  forbidding  the  establishment  of  any 
private  express  for  the  conveyance  of  letters, 
etc.,  from  a  city,  town,  or  place  to  another 
city,  town,  or  place  between  which  th2  mail 
was  regularly  transported,  prohibited  the  busi- 
ness of  private  letter-carriers  on  mail  routes, 
but  not  that  of  private  letter-carriers  within 
the  limits  of  a  post-town;  that  the  word 
"  post-routes  "  in  the  Act  of  Congress  of  March 
3,  1851,  sec.  10,  authorizing  the  postmaster- 
general  to  establish  post-routes  within  cities 
or  towns  whose  postmasters  were  appointed 
by  the  President,  was  not  synonymous  with 
'*  post-roads "  in  the  Act  of  1827;  and  that 
where  the  postmaster-general  had,  conform- 
ably to  statute,  established  within  the  postal 
district  of  a  city  a  local  post  for  the  collec- 
tion and  delivery  of  letters,  etc.,  not  carried 
by  mail,  an  order  issued  by  him  declaring 
that  under  the  Act  of  1851  the  streets  of 
such  city  were  established  as  post-roads  did 
not  make  them  post-roads  within  the  mean- 
ing of  the  Act  of  1827,  or  make  unlawful  the 
business  of  private  letter-carriers  within  the 
postal  district  of  the  city. 

The  transmission  by  a  private  express  of 
letters,  packages,  etc.,  over  mail  routes  was 
a  violation  of  the  Acts  of  Congress  of  1825 
and  1827.  Under  those  statutes  it  was  a 
fraud  on  the  revenue  for  any  common  car- 
rier to  be  the  bearer  of  any  letters  except 
those  of  his  employers,  whether  with  or  with- 
out recompense;  and  a  messenger  regularly 
going  between  two  points,  carrying  letters 
for  a  fee,  was  held  to  be  a  common  carrier. 
(1843)  4  Op.  Atty.-Gen.  159. 

The  constitutionality  of  the  Act  of  1845 
prohibiting  the  establishment  of  private  ex- 
presses for  the  conveyance  of  mail  matter 
was  affirmed  in  U.  S.  v.  Thompson,  (1846)  9 
Law  Rep.  451,  28  Fed.  Cas.  No.  16,489. 

The  word  "  letter  "  has  no  technical  mean- 
ing, but  is  to  be  taken  in  the  sense  in  which 
it  is  generally  understood  among  business 
men.  U.  S.  t?.  Thompson,  (1846)  9  Law  Rep. 
451,  28  Fed.  Cas.  No.  16,489. 

"  Packets.'*  —  Under  the  third  section  of 
the  Act  of  March  2,  1827,  ch.  61,  prohibiting 
any  person  other  than  the  postmaster-gen- 
eral or  his  authorized  agents  from  setting  up 
any  foot  or  horse  post  for  the  conveyance  of 
letters  and  packets  upon  post-roads,  the  term 


"  packets "  was  held  to  include  newspapers. 
(1843)  4  Op.  Atty.-Gen.  276. 

Right  to  carry  papers  incidental  to  husi- 
neaa.  —  In  a  prosecution  under  the  Act  of 
1845,  on  the  contention  tha.  the  defendant, 
proprietor  of  a  private  express,  had  a  right 
as  a  common  carrier  to  carry  any  papers  in- 
cidental to  his  business,  the  court  ruled  that 
if  he  merely  took  a  document  giving  to  him 
authority  to  receive  merchandise  on  present- 
ing it,  as,  for  example,  a  power  of  attorney, 
or  if  he  took  a  receipt  for  his  own  protec- 
tion, for  the  delivery  of  articles  carried  by 
him,  he  was  within  his  rights;  but  he  must 
not  take  a  letter  from  one  person  to  carry 
it  to  another  unless  it  were  a  letter  relating 
to  a  cargo  or  article  carried  at  the  same  time. 
U.  S.  v.  Thompson,  (1846)  9  Law  Rep.  451, 
28  Fed.  Cas.  No.  16,489. 

Carriage  of  letters  not  sole  purpose. — 
Under  the  Act  of  1845,  if  an  individual  es- 
tablished an  express,  one  of  the  purposes  of 
which  was  the  carrying  of  letters  over  a 
post-route,  he  was  guilty  of  a  violation  of  the 
law  and  was  liable  to  a  penalty  for  each  let- 
ter so  carried.  It  was  not  necessary  that 
the  carriage  of  letters  should  be  the  sole  biisi- 
ness  of  the  express;  but  it  was  requisite  that 
such  carriage  should  have  been  one  of  the 
purposes.  U.  S.  r.  Thompson,  (1846)  9  Law 
Rep.  451,  28  Fed.  Cas.  No.  16,489. 

Necessity  of  contract  between  railroad  and 
government.  —  Under  the  Act  of  1845  it  was 
illegal  to  carry  mail  by  private  express  over 
a  railroad  on  which  the  United  States  mail 
was  actually  carried  under  the  authority  of 
the  post-office  department,  notwithstanding 
no  formal  written  contract  between  the  de- 
partment and  such  railroad  had  been  ex- 
ecuted. U.  S.  V.  Thompson,  (1846)  9  Law 
Rep.  451,  28  Fed.  Cas.  No.  16,489. 

Acts  of  agents. —  Under  the  Act  of  1846  it 
was  held  that  the  defendant  was  not  an- 
swerable for  acts  of  agents  not  authorized  by 
him,  either  expressly  or  impliedly.  But  if  his 
instructions  to  agents  were  in  general  terms 
not  to  carry  any  mailable  matter,  and  he 
still  assented  to  or  approved  of  the  carriage 
of  mailable  matter,  he  violated  the  law.  U. 
S.  V.  Thompson,  (1846)  9  Law  Rep.  451,  28 
Fed.  Cas.  No.  16,489. 

Intent.  —  The  accidental  transmission  of  a 
letter,  not  authorized  by  the  proprietor  of 
the  private  express,  did  not  constitute  a  vio- 
lation of  the  Act  of  1845;  the  proprietor 
must  have  intended  that  it  should  be  carried. 
But  an  intent  to  commit  an  act  which  was 
in  fact  a  violation  of  the  law  was  sufficient 
to  warrant  a  conviction  though  there  was  no 
intent  to  violate  what  the  defendant  sup- 
posed to  be  the  law.  U.  S.  v.  Thompson, 
(1846)  9  Law  Rep.  461,  28  Fed.  Caa.  No.  16,- 
489. 


[Sec.  1.]  [Conveyirug  mail  matter,]  *  *  *  That  nothing  contained 
in  section  thirty-nine  hundred  and  eighty-two  of  the  Revised  Statutes  shall  be 
construed  as  prohibiting  any  person  from  receiving  and  delivering  to  the  neai^t 
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post-office  or  postal  car  mail-matter  properly  stamped:     *     *     *     ^20  Stat. 
L.  855.1 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3^  1879,  ch.  180. 

Sec.  3983.  [^Carrying  person  acting  as  express  —  penalty. ^  The  owner  of 
every  stage-coach,  railway-car,  steamboat,  or  other  vehicle  or  vessel,  which  shall, 
with  the  knowledge  of  any  owner,  in  whole  or  in  part,  or  with  the  knowledge 
or  connivance  of  the  driver,  conductor,  master,  or  other  person  having  charge 
of  the  same,  convey  any  person  acting  or  employed  as  a  private  express  for 
the  conveyance  of  letters  or  packets,  and  actually  in  possession  of  the  same  for 
the  purpose  of  conveying  them,  contrary  to  the  spirit,  true  intent,  and  meaning 
of  this  Title,  shall,  for  every  such  offense,  be  liable  to  a  penalty  of  one  hundred 
and  fifty  dollars.     [R.  fif.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  311. 

Sec.  3984.  [pending  letters  by  private  express — penalty.]  No  person  shall 
transmit  by  private  express  or  otlier  unlawful  means,  or  deliver  to  any  agent 
of  such  unlawful  express,  or  deposit,  or  cause  to  be  deposited,  at  any  appointed 
place,  for  the  purpose  of  being  transmitted,  any  letter  or  packet;  and  for  every 
such  offense  the  party  offending  shall  be  liable  to  a  penalty  of  fifty  dollars. 
[R.S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  311. 

Sec.  3985.  [Carrying  letters  out  of  the  mail  over  post-routes  —  penalty.] 
No  stage-coach,  railway-car,  steamboat,  or  other  vehicle  or  vessel  which  regu- 
larly performs  trips  at  stated  periods  on  any  post-route,  or  from  any  city,  town, 
or  place  to  any  other  city,  town,  or  place,  between  which  the  mail  is  regularly 
carried,  shall  carry,  otherwise  than  in  the  mail,  any  letters  or  packets,  except 
such  as  relate  to  some  part  of  the  cargo  of  such  steamboat  or  other  vessel,  or 
to  some  article  carried  at  the  same  time  by  the  same  stage-coach,  railway-car, 
or  other  vehicle,  except  as  provided  in  section  three  thousand  nine  hundred 
and  ninety-three ;  and  for  every  such  offense  the  owner  of  the  stage-coach,  rail- 
way-car, steamboat,  or  other  vehicle  or  vessel  shall  be  liable  to  a  penalty  of  one 
hundred  dollars;  and  the  driver,  conductor,  master,  or  other  person  having 
charge  thereof,  and  not  at  the  time  owner  of  the  whole  or  any  part  thereof, 
shall  for  every  such  offense  be  liable  to  a  penalty  of  fifty  dollars.      [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
311. 


R.  S.  sec.  3993,  above  mentioned,  is  given 
infra,  p.  910. 

Strict  or  liberal  constmction.  —  See  notes 
under  section  3982,  supra,  p.  904. 

What  letters  may  be  carried.  —  Letters 
and  packets  relating  to  the  business  of  the 
railroad  on  which  they  are  carried  may  be 
carried  by  such  railroad  outside  of  the  mails, 
not  in  government  stamped  envelopes.  The 
right  is  to  carry  letters  written  and  sent  by 
the  officers  and  agents  of  the  railroad  com- 
pany which  carries  and  delivers  them,  about 
its  business,  and  these  only.  They  may  bo 
letters  to  others  of  its  officers  and  agent.=3, 
to  those  of  connecting  lines,  or  to  any  one 
else,  so  long  as  no  other  carrier  intervenes. 
The  moment  such  intervention  occurs  such 
other  carrier  is  transporting  letters  for  a 
third  person.  It  has  no  natural  right  to  do 
this,  even  if  it  has  such  natural  right  with 
respect  to  its  own  letters;  and  as  to  letters 
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other  than  its  own  no  exception  is  permis- 
sible beyond  those  expressed  in  the  statute. 
Letters  of  a  railroad  company  addressed  to 
officers  or  agents  of  a  connecting  line  on 
company  business  and  delivered  to  an  agent 
of  the  latter  at  the  point  of  connection  may 
be  carried  by  the  latter  to  any  point  on  its 
line,  because  such  letters  become  its  own  on 
receipt  by  any  one  of  its  agents.  But  a  rail- 
road company  may  not  carry  letters  from 
one  of  its  connecting  lines  to  another  when 
they  relate  to  through  business  over  the 
lines  of  all.  Nor  may  it  carry  letters  for 
companies,  corporations,  or  individuals  oper- 
ating car  lines,  transportation  lines,  hotels, 
restaurants,  or  any  class  of  business  that 
may  either  be  connected  with  or  not  con- 
nected with  the  railroad  proper.  (1896)  21 
Op.  Atty.-Gen.  394. 

"  Congress  evidently  had  no  thought  of  in- 
terfering with  the  private  methods  of  car- 
riers on  post -routes  for  communicating  di- 
rectly with  their  own  employees  or  with  other 
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persons.  It  was  <loalinpj  only  with  their  pub- 
lic business  of  carrying  for  others.  There- 
fore no  exception  was  required  in  this  re- 
spect, and  no  argument  is  to  be  drawn  from 
its  omission  from  the  expression  of  excep- 
tions."    (1896)   21  Op.  Atty.-Gen.  398. 

Under  the  Act  of  March  3,  1845,  sec  10, 
which  seems  to  have  been  a  prototype  of 
this  section,  it  was  not  unlawful  for  an  ex- 
press company  to  transmit  a  letter  envelope, 
unstamped,  containing  a  sum  of  money  and 
a  letter  relating  to  such  money.  U.  S.  v,  U. 
S.  Express  Co.,  (1869)  5  Biss.  (U.  S.)  91. 

Early  statute.  —  Under  the  Act  of  Con- 
gress of  March  3,  1825,  cIl  64,  sec.  19,  it  was 
not  competent  for  any  stage  or  other  vehicle 
which  regularly  performed  trips  on  a  jMDst- 
road  or  on  a  road  parallel  ta  such  post -road 
to  convey  letters;  nor  did  authority  exist  to 
warrant  such  conveyance  to  be  made  by  any 
packet-boat  or  other  vessel  which  regularly 
plied  on  4  water  declared  to  be  a  post-road, 
with  the  exception  of  letters  relating  to  the 
cargo,  or  some  part  thereof,  transported  by 
such  packet-boat  or  other  vessel.  (1843)  4 
Op.  Atty.-Gen.  276. 

Who  is  liable  for  violation  of  statute. —  Any 
company  or  any  officer  or  employee  thereof 
carrying  letters  which  are  neither  written 
by  that  company  nor  addressed  to  it  is  liable 
to  the  penalties  imposed  by  the  statute;  and 
the  officer  or  agent  of  the  person  or  company 
sending  letters  to  be  carried  contrary  to  law 
is,  it  seemd,  also  liable.  (1896)  21  Op.  Atty.- 
Gen.  394. 

Necessity  of  knowledge.  —  Carriage  of  let- 
ters, etc.,  by  a  passenger  without  the  knowl- 


edge or  consent  of  the  carrier  was  held  under 
early  statutes  not  to  subject  the  carrier  to 
a  penalty  for  illegal  conveyance  of  mailable 
matter.  U.  S.  v.  Hall,  (1844)  9  Am.  L.  Rep. 
232,  26  Fed.  Cas.  No.  15,281;  U.  S.  V.  Kim- 
ball, (1844)  7  Law  Rep.  32,  26  Fed.  Cas.  No. 
15,531.  See  also  U.  S.  r.  Pomcroy,  (1844)  3 
N.  Y.  Lq^.  Obs.  143,  27  Fed.  Cas.  No.  16,065. 

So  the  carriage  of  a  package  containing 
letters  did  not  subject  the  carrier  to  a  pen- 
alty where  he  was  ignorant  of  the  nature  of 
the  contents  of  the  package.  U.  &  r.  Adams, 
(1843)  1  West.  L.  J.  315,  24  Fed.  Cas.  No. 
14,421. 

Railroad  companies  can  set  up  no  "com- 
mon right"  against  the  conditions  which  the 
law  incorporates  in  their  contracts  with  the 
government.  The  intention  of  the  law  was 
to  secure  to  the  government  a  monopoly  of 
the  business  of  carrying  letters,  etc.,  which 
the  public  interest  requires  it  to  do  in  some 
regions  at  a  loss,  which  might  become  too 
great  a  burden  if  it  should  be  deprived  of 
any  portion  of  the  business  elsewhere.  (1896) 
21  Op.  Atty.-Gen.  398. 

Burden  of  proof. —Under  the  Act  of  1825 
it  was  held  that  the  government  need  only 
show  that  a  paper  which  seemed  to  be  a  let- 
ter was  carried,  and  the  person  charged  with 
carrying  must  clear  himself  in  order  to  ob- 
viate the  deduction  that  it  was  a  letter.  U. 
S.  V.  Adams,  (1843)  1  West.  L.  J.  315,  24 
Fed.  Cas.  No.  14,421. 

Postage  was  not  chargeable,  under  the 
statute  in  force  in  1844,  on  letters  illegally 
transported  in  the  same  cars  with  mail  mat- 
ter.    (1844)  4  Op.  Atty.-Gen.  349. 


Sec.  3986.  \_Carrying  letters  out  of  the  mcdl  on  hoard  vessel  —  penalty.] 
No  person  shall  c?.rry  any  letter  or  packet  on  board  any  vessel  which  carries 
the  mail  otherwise  tlian  in  such  mail,  except  as  provided  in  section  three  thou- 
sand nine  hundred  and  ninety-three;  and  for  every  such  offense  the  party 
offending  shall  be  liable  to  a  penalty  of  fifty  dollars.     [i2.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  311. 

Sec.  3987.  [Foreign  letters  not  to  he  canrried,  except  —  oath,]  No  vessel 
departing  from  the  United  States  for  any  foreign  port  shall  receive  on  board 
or  convey  any  letter  or  packet  originating  in  the  United  States  which  has  not 
been  regularly  received  from  the  post-office  at  the  port  of  departure,  and  which 
does  not  relate  to  the  cargo  of  such  vessel,  except  as  provided  in  section  three 
thousand  nine  hundred  and  ninetv-three ;  and  everv  collector,  or  other  officer 
of  the  port  empowered  to  grant  clearances,  shall  require  from  the  master  of  such 
vessel,  as  a  condition  of  clearance,  an  oath  that  he  has  not  received  on  board, 
has  not  under  his  care  or  control,  and  will  not  receive  or  convey  any  letter  or 
packet  contrary  to  the  provisions  of  this  section,     [i?.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  311. 


Sec.  3988.  [F^'.s.^?^'?^  to  delivrr  letters  at  post  office  —  oath  —  penalty.]  No 
vessel  arriving  witliin  any  ]X)rt  or  collection-district  of  the  United  States  shall  be 
allowed  to  make  entry  or  break  bulk  until  all  letters  on  board  are  delivered  at 
the  noarrst  post-office,  and  the  master  tliereof  has  si<rned  and  sworn  to  the  fol- 
lowing declaration,  before  the  collector  or  other  proper  customs  officer : 
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such  Buspeusion.     [a.  IS.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat  L.  3986,  see  the  notes  under  that  section,  tupra, 

312.  p.  807. 

Foi  deciniHia  in  which  this  section  wu  in-  Strict  or  libeial  constrnctioii.—  See  not«« 

cidentally    inTolved    in    construing    section  under  section  3082,  supra,  904. 

Sec.  3994.  [Separating  letter-mail  for  expeditiori.]  When  the  amount  of 
mail-matter  to  be  carried  on  any  mail-route  is  ao  great  aa  to  seriously  retard 
the  progress  or  endanger  the  security  of  the  letter-mail,  or  materially  increase 
the  cost  of  carriage  at  the  ordinary  rate  of  speed,  the  PoBtmaater-General  may 
provide  for  the  separate  carriage  of  the  letter-mail  at  the  usual  rate  of  speed; 
but  the  other  mail-matter  shall  not  be  delayed  any  more  than  is  absolutely  neces- 
sary, having  due  regard  to  the  cost  of  expedition  and  the  means  at  his  disposal 
for  effecting  the  same.     [iJ.  S.] 


peared  in  the  section  as  originally  enacted, 
and  inserting  in  place  thereof  the  word 
"effecting"  aa  it  is  given  in  the  above  sec- 
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.  "The  defendants 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
312. 

This  section  was  amended  by  the  Act  of 
Feb.  18,  1875,  ch.  SO,  18  Stat.  L.  319,  by 
striking  out  the  word  "  afTecting "  aa  it  ap- 

SeC.  3995.  lObstructing  the  mail  —  penaUy.'\  Any  person  who  shall  know- 
ingly aD<l  willfully  obstruct  or  retard  the  passage  of  the  mail,  or  any  carriage, 
horse,  driver,  or  carrier  carrying  the  same,  shall,  for  every  such  offense,  he 
punishable  by  a  fine  of  not  more  than  one  hundred  dollars.     [li.  8.] 

Act  of  June  8,  1872,  eh.  335,  17  Stat.  L. 
312. 

RobbcTy  or  attempted  robbery  of  the  mails, 
or  assaulting  the  carrier,  see  R.  S.  sec.  386B. 
lupra,  p.  822;   sees.  5472,  5473.  infm. 

The  words  "  knowinsly  and  willfully "  in 
tlie  statute  and  in  an  indirtment  drawn  un- 
der it,  have  the  common  and  usual  meaning 
attached  to  them  and  are  intended  to  signify 
that  the  defendant,  at  the  time  of  commit- 
ting the  offense  charged  agaittet  him,  must 
have  known  what  he  was  doing,  and  that 
with  such  knowledge  he  proceeded  to  commit 
the  violationa  of  law  with  which  he  is 
charged.  U.  S.  p.  Claypool,  (1882)  14  Fed. 
Rep.  128. 

This  section  "by  its  terms  applies  only 
to  persons  who  '  knowingly  and  wilfully ' 
obstruct  or  retard  the  passage  of  the  mail 
or  of  its  carrier;  that  is,  to  those  who  know 
that  the  acta  performed  will  have  that  ef- 
fect, and  perform  them  with  the  intention 
that  such  shall  be  their  operation.  When 
the  acts  which  create  the  obstruction  are  in 
Oiemaelves  unlawful  the  intention  to  obstruct 
will  be  imputed  to  their  autJior,  although 
the  attainment  of  other  ends  may  have  been 
hia  primary  object."  U.  S.  v.  Kirby,  (1868) 
7  Wall.  (U.  S.)  482,  followed  in  Haiwr 
V.  Endert,  (IBOO)  103  Fed.  Rep.  911.  See 
alao  In  re  Grand  Jury,  (1894)  62  Fed.  Rep. 
840:  V.  S.  V.  Cas-iidv,  (1895)  67  Fed.  Rep. 
704;  V.  S.  V.  Woodward,  (1891)  44  Fed.  Rep. 
592;  U.  S.  r.  Clavpool,  (1882)  14  Fed. 
Rep.  127;  U.  S.  u.  Stevens.  (1877)  2  Hnsk. 
(U!  S.)  164,  27  Fed.  Cos.  No.  10.392;  V.  S. 
V.  Lawhead.  (1877)  10  Chicago  Leg,  X.  60, 
2  Cine.  I.  Bui.  263.  26  Fed.  Cas.  No.  15.570. 

Knowledge  of  the  presence  of  mail  on  a 


H,-e  properly  chargeable  with  an  intent  to  do 
all  the  acta  that  are  the  reasonable  and 
nntural  consequence  of  the  acts  done.  The 
Wws  make  all  the  rnilways  post-routes  of 
the  United  States,  and  it  is  within  every  one's 
knowledge  that  a  large  proportion  of  the 
passenger  trains  on  these  roads  carry,  the 
mails.  There  is  no  stretching,  therefore, 
either  of  law  or  of  common  sense  to  pre- 
sume that  a  person  obstructing  one  of  these 
trains  contemplates,  amone  other  intents,  the 
ohatruction   of  the  mails. 

By  the  term  "  passage  of  the  mail "  is 
meant  the  transmission  of  mail  matter  from 
the  time  when  it  is  deposited  in  a  place  des- 
ignated by  law  or  by  the  rules  of  the  post' 
office  department  up  to  the  time  when  it  is 
delivered  to  those  to  whom  it  is  addressed. 
Mail  matter  in  a  post-office  ready  for  de- 
livery, and  there  IfT  that  purpose,  is  on  its 
passage  within  the  meaning  of  the  law,  and 
to  interfere  with  it  so  as  to  obstruct  and 
returd  its  delivery  is  an  offense.  U.  S.  v. 
Claypool.    (1882)    14   fed.   Rep.    129. 

Conspiracy  —  indictment  generally.  —  An 
indictment  for  a  conspiracy  to  obstruct  the 
mails  Is  not  bad  for  failure  to  charge  that 
the  overt  acts  were  done  "  feloniously."  Nor 
is  suph  indictmert  bad  for  failure  to  allege 
that  the  ohatruction  was  not  the  result  of 
a  lawful  e\ercise  of  the  defendant's  rights. 
where  overt  acts,  such  as  the  turning  of 
switches,  the  overturning  of  cars  on  the 
tracks,  etc.,  are  set  out,  since  such  acts  are 
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presumably  unlawful,  and  any  circumstances 
that  might  make  them  possibly  lawful  may 
be  brought  to  the  court's  attention  on  the 
trial.  Nor  need  such  indictment  be  restricted 
to  a  single  overt  act.  Hut  that  the  overt 
act  in  effectuation  of  the  conspiracy  was  done 
knowingly,  wilfully,  or  unlawfully  must  be 
alleged.  U.  S.  v.  Debs,  (1895)  65  Fed.  Rep. 
210. 

It  is  no  violation  of  this  section  to  ob- 
struct or  retard  the  pjis.sa<;e  of  the  mail  un- 
less the  act  is  done  knowinp:ly  and  wilfully. 
Hence,  where  the  crime  charged  is  a  con- 
spiracy to  violate  this  section,  an  indictment 
framed  under  section  5440  is  fatally  defect- 
ive if  it  fails  to  allege  that  the  purpose  of 
the  conspiracy  was  "  knowingly  and  wil- 
fully "  to  obstruct  or  retard  the  passage  of 
the  mail.  And  the  defect  is  not  cured  by  al- 
legations that  the  defendants  '*  did  know- 
ingly, unlawfully,  and  feloniously  combine, 
conspire,"  etc.,  to  commit  an  offense  against 
the  United  States,  or  by  allegations  that  cer- 
tain of  the  defendants  "did  knowingly,  un- 
lawfully, and  feloniously,  and  for  the  pur- 
pose of  effecting  and  with  intent  to  effect  the 
objects  of  said  conspiracy,  obstruct  and  re- 
tard the  passage  and  delivery  of  the  mail " 
at  a  certain  place  and  in  a  certain  manner. 
Conrad  v.  U.  S.,  (C.  C.  A.  1904)  127  Fed. 
Rep.   798. 

So  an  indictment  alleging  that  the  defend- 
ants conspired  unlawfully,  wilfully,  ma- 
liciously, and  knowingly  to  delay,  prevent, 
obstruct,  and  retard  the  movement  and  pas- 
sage of  a  certain  railway  car  and  train  over 
the  lines  of  a  named  company,  such  company 
being  engaged  in  the  business  of  a  cnpinion 
carrier  of  the  mails  and  the  car  and  train 
being  then  and  there  engaged  in  carrying  the 
mails,  is  not  sufficient,  since  the  word 
"  knowingly,"  as  so  used,  refers  only  to  the 
action  of  '  the  defendants  in  delaying  the 
passage  of  the  car  and  train,  and  does  not 
import  that  the  defendants  knew  that  tlie 
United  States  mails  were  being  carried 
thereon.  Salla  v.  U.  S.,  (C.  C.  A.  1900)  104 
Fed.  Rep.  544. 

Punishment  of  conspiracy.  —  A  conspiracy 
to  commit  the  offense  denounced  by  this 
section  is  punishable  under  section  5440 
(set  out  under  the  title  Conspiracy,  vol.  2, 
p.  247)  notwithstanding  the  punishment 
fixed  by  that  section  for  conspiracy  is 
greater  than  that  fixed  for  the  commission 
of  the  principal  offense.  Chine  r.  U.  S., 
(1896)  159  U.  S.  590.  the  court  saying: 
"  The  language  of  the  sections  is  plain  and 
no^  open  to  doubt.  A  conspiracy  to  coniniit 
an  offense  is  denounced  as  itself  a  separate 
offense,  and  the  punishment  therefor  fixed 
by  the  statute,  and  we  know  of  no  lack  of 
power  in  Congress  to  thus  deal  witli  a  con- 
spiracy. Whatever  may  be  thought  of  the 
wisdom  or  propriety  of  a  statute  making  a 
conspiracy  to  clo  an  act  punishable  more  se- 
verely than  the  doing  of  the  act  itself,  it  is 
a  matter  to  ho  considered  solely  by  the  legis- 
lative body.  ♦  ♦  ♦  The  power  exists  to 
separate  the  con'^piraey  from  the  ;»ot  it^^elf 
and  to  affix  distinct  and  independent  penal- 
ties to  each."  See  also  V .  S.  r.  Cassidv. 
(1895)    07    Fed.  Rep.   698:   V.  S.   r.  Stevens, 
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(1877)    2  Hask.    (U.   S.)    164,  27   Fed,  Cas. 
No.  1(),392. 

Jurisdiction  of  murder  committed  in  tIo- 
lating  section.  —  The  state  courts  have  juris- 
diction of  a  prosecution  for  murder  c<»m- 
mitted  in  violating  this  section  by  causing 
the  derailment  of  a  mail  train,  since  the 
same  act  may  constitute  an  offense  again^^t 
the  United  States  and  against  a  state.  sut>- 
jeeting  the  guilty  party  to  punishment  under 
the  laws  of  each  government.  Crosslev  r. 
(    lifornia.    (1898,)    168  U.  S.  640. 

An  obstruction  while  the  mail  is  in  tran- 
situ is  contemplated  by  this  section,  an'l 
the  act  of  a  livery-stable  keeper  in  refusing 
to  allow  a  mail-carrier  to  take  out  of  tho 
stable  a  horse  which  he  was  in  the  habit 
of  using,  such  refusal  being  based  on  tiie 
ground  that  money  due  for  keeping  the  hor^e 
had  not  been  paid,  is  not  an  offense.  V.  S. 
V.  McCracken,  (1878)  3  Hughes  (U.  S.)  544. 
20  Fed.   Cas.   No.   15,664. 

Ons  who  participates  in  any  way  in  what 
brings  about  the  resul.  of  obstructing  or  re- 
tarding the  passage  of  the  mail  is  guilty  of 
a  violation  of  this  section ;  and  the  sp^rakini! 
of  words  may  be  such  participation,  under 
the  rule  that  where  words  constitute  part  of 
the  business,  rightful  or  wrongful,  which  is 
in  question,  they  are  acts.  U.  S.*  r.  Clark. 
(1877)  13  Phila.  (Pa.)  476,  25  Fed.  Ca#. 
No.  14,805. 

Arrest  on  civil  or  criminal  procsss.  —  The 
arrest  of  a  mail -carrier  on  civil  process  while, 
in  performance  of  his  duty,  he  is  waiting  ai 
a   post-office  for   mail   to  be  transporlei    r-> 
another  place  is  a  violation  of  this  section 
U.  S.  V.  Bean.   (1876)   22  Int.  Rev.  Rtc.  -V.\ 
24  Fed.  Cas.  No.   14,550.     See  also  l.   S    - 
Harvev,   (1845)   Brun.  Col.  Cas.   (U.  S)   5-iU, 
26   Fed.   Cas.   No.    15,320;   T'.   S.    r.   B'rnrv. 
(1799)    3  Hughes   (U.  S.)   545,  24  Fed.  Cas. 
No.    14,525. 

But  under  early  statutes  it  was  held  that 
*''  the   rule   is  different  when  the   process    i- 
issued  under  a  charge  of  ielony.     No  officer 
or  employee  of  the   t'nited   States   is   plie^l 
by  his  position,  or  the  services  he  is  called 
to  perform,  above  responsibility  to  the  legal 
tribunals  of  the  countrv,  and  to  the  ordinarv 
processes  for  his  arrest  and  detention,  when 
accused  of  felony,  in  the  forms  prescribed  by 
the   constitution   and   laws.      The   public   in- 
convenience  which    mav   occasionallv    follow 
from   the   temporary  delay  in   the   transmis- 
sion of  the  mail  caused  by  the  arrest  of  its 
cirrierA  upon  such  charges   is  far  less  than 
that   which   would   arise   from   extending   to 
them    the    immunity   for   which   the   counsel 
of  the  government  contends.     Indeed,  it  mij 
be  doubted  whether  it  is  competent  for  Con- 
gress to  exempt  the  employees  of  the  I'nited 
States  from  arrest  on  criminal  process  from 
the   st.ite   courts,    when   the*  crimes   charged 
against  them  are  not. merely  mala  prohibita, 
but  ore  wahi  in  fte.     But  whether  legislation 
of   that    character  be   constitutional   or  not, 
no  intention  to  extend  such  exemption  should 
1k»  attributed  to  Congress  unless  clearly  man- 
ifested   bv    its    language."      U.    S.   r.  'Kirhv, 
(ISOS)   7"  Wall.   (IT.  S.)   482.     See  also  U.  S. 
r.   TIart.    (1S17)    Pet.    (C.  C.)    .390.  26  Fed. 
Cp.-^.   No.    15.316:    Penny   r.   Walker.    (1874) 

2  Volume  V, 


B.  S.  S60.  S999. 


POSTAL  SERVICE. 


Carrying  Kail. 


64  Me.  430.  See  further  U.  S.  v.  Three 
Raihroad  Cars,  (1868)  1  Abb.  (N.  S.)  196,  28 
Fed.  Cas.  No.  16,513. 

Assaulting  parson  in  charge  of  mails.  —  In 
U.  S.  V.  Lawhead,  (1877)  10  Chicago  Leg. 
N.  60,  2  Cine.  L.  Bui.  263,  26  Fed.  Cas. 
No.  15,570,  an  assault  on  a  mail-carrier  at 
a  railroad  depot  seems  to  have  been  relied 
on  as  the  foundation  of  an  indictment  under 
this  section,  although  the  report  is  not  en- 
tirely clear  on  this  point.  It  was  held  that 
to  convict  the  defendant  it  must  appear  that 
the  carrier  was,  at  the  time  when  he  was 
stricken  down  by  the  defendant,  in  charge 
of  the  mail  to  deliver  on  a  train,  and  was 
there  with  it  to  deliver  and  receive  the  mail 
to  be  carried  to  the  post-office;  that  the 
defendant  knew  that  the  carrier  was  at  the 
depot  for  that  purpose,  as  such  carrier;  that 
the  passage  of  tne  mail  was  obstructed  or 
retarded  by  the  act  of  the  defendant;  and 
that  he  wilfully  did  the  act  that  obstructed 
or  retarded  the  mail. 

So  an  assault  on  a  postmaster  not  actually 
carrying  mails  and  not  known  to  be  engaged 
in  official  business  would  appear  not  to  be 
within  the  statute,  especially  where  the  mail 
is  in  no  wise  delayed  tbereby.  U.  S.  V,  Wood- 
ward, (1891)  44  Fed.  Rep.  592. 

But  an  unprovoked  assault  on  a  postmas- 
ter, the  necessary  result  of  which  is  an  ob- 
struction and  retarding  of  the  passage  of  the 
mail,  is  a  violation  of  this  section  and  punish- 
able as  such.  U.  S.  V.  Clay  pool,  (1882)  14 
Fed.  Rep.  127. 

Detention  to  coerce  transportation.  —  For 
discharged  railroad  employees,  claiming  a 
right  to  be  transported  to  the  place  whence 
they  came,  to  detain  a  mail  train  in  order  to 
coerce  the  conductor  thereof  to  carry  them 
is  an  offense  against  this  section,  regardless 
of  the  right  of  such  discharged  employees, 
as  against  the  railroad  company,  to  the 
transportation  demanded.  U.  S.  v,  Kane, 
(1884)  19  Fed.  Rep.  42. 

Enforcing  pasrment  of  tolls  on  toll-road.  — 
The  statute  has  no  reference  to  acts  lawful 
in  themselves,  from  the  execution  of  which 
a  temporary  delay  to  the  mails  unavoidably 
follows.  Harper  v.  Endert,  (1900)  103  Fed. 
Rep.  911,  sustaining  a  demurrer  to  a  bill  in 
equity  against  the  proprietor  of  a  toll-road 
who  had  refused  to  permit  the  passage  of  a 
nail-carrier  without  payment  of  tolls,  and 
following  U.  S.  v.  Kirby^  (1868)  7  Wall  (U. 
S.)  482. 

But  in  U.  S.  r.  Sears,  (1893)  65  Fed.  Rep. 
268,  it  was  held,  on  an  indictment  for  ob- 
structing the  mail  by  denying  passage  to  a 
mail-carrier,  that  a  state  statute  authorizing 
the  defendant  to  stop  persons  from  using  a 
road  without  payment  of  toll  in  advance  did 
not  and  could  not  authorize  the  defendant 
to  stop  a  mail -carrier  while  he  was  carrying 
the  mail.  Barr,  J.,  said:  "The  authority 
of  the  United  States  was  supreme  in  that 
matter,  and  if  the  defendant  did  knowinorlv 
and  wilfully  obstruct  or  detain  the  mail  of 
the  United  States  he  cannot  defend  by  prov- 
ing that  he  had  the  state  of  Kentucky's  au- 
thority to  thus  obstruct  and  detain  the  mail. 
If  the  authority   to  obstruct  or  detain  the 

5  P.  S.  A.  —  5e 


passage  of  the  United  States  mails  be  con- 
ceded to  the  states  for  a  piu*pose  like  this, 
there  can  be  no  limitation  to  the  power  to 
prevent  the  passage  of  the  mails  in  and 
through  the  states  at  all  It  is  not  intended 
to  indicate  that  a  state  may  not  grant  any 
remedy  it  chooses  in  the  enforcement  or  col- 
lection of  tolls  on  bridges  or  roads  which  do 
not  encroach  upon  the  rights  and  powers  of 
the  United  States,  but  we  think  whatever 
remedies  may  be  granted  are  subordinate  to 
^  the  power  and  authority  of  the  United  States 
under  the  Federal  Constitution.  Nor  is  it  in- 
tended to  assert  that  the  United  States  can 
take  private  property  for  this  public  use 
without  just  compensation.  It  is  not  the 
right  of  the  company  to  the  tolls  unaer  the 
state  law  which  is  doubted,  but  the  right  to 
stop  the  passage  of  the  mails  to  enforce  their 
collection  which  is  denied.  Congress  had, 
under  the  Constitution,  the  authority  to  en- 
act this  section,  and  the  only  question  in  this 
case  is  whether  the  defendant  Sears  did 
'  knowingly  and  wilfully '  obstruct  or  retard 
the  passage  «of  the  mail  or  the  mail-carrier 
while  he  was  carrying  the  mail." 

Municipal  ordinances  limiting  the  speed  of 
railroad  cars  passing  through  the  city  to  six 
miles  per  hour  were  held  not  to  conflict  with 
the  earlier  statutes  from  which  this  section 
was  derived;  and  the  carriers  of  the  mail  on 
mail-routes  were  not  exempt  from  the  opera- 
tion of  such  ordinances.  (1852)  5  Op.  Atty.- 
Gen.  554. 

A  state  statute  providing  for  the  stoppage 
of  trains  at  county  seats,  as  construed  and 
applied  by  the  state  courts,  required  a  fast 
train,  carrying  the  United  States  mail  over  an 
interstate  highway  established  by  authority 
of  (ingress,  to  turn  aside  from  the  direct  in- 
terstate route  and  run  to  a  station  three  and 
one-half  miles  aw^ay  from  a  point  on  that 
i'oute,  and  back  again  to  the  same  point,  thus 
traveling  seven  miles  which  formed  no  part 
of  its  course,  before  proceeding  on  its  way; 
and  to  do  this  for  the  purpose  of  receiving 
and  discharging  passengers  at  that  station, 
for  the  interstate  travel  to  and  from  which 
it  was  admitted  that  the  railroad  company 
furnished  other  and  ample  accommodation. 
It  was  held  that  such  requirement  was  un- 
constitutional as  a  hindrance  and  obstruction 
both  of  interstate  commerce  and  of  the  pas- 
sage of  the  mails  of  the  United  States;  and 
further,  that  a  state  statute  which  unneces- 
sarily interferes  with  the  speedy  and  unin- 
terrupted carriage  of  the  United  States  mails 
cannot  be  considered  as  a  reasonable  police 
regulation,  even  if  it  be  conceded  that  ar- 
rangements made  by  a  railroad  company 
with  the  United  States  post-office  depart- 
ment cannot  have  the  effect  of  abrogating  a 
reasonable  police  regulation  of  the  state. 
Illinois  Cent.  R.  Co.  v.  Illinois,  (1896)  163  U. 
S.  142. 

A  writ  of  possession  as  against  the  rail- 
road company,  sued  out  for  failure  of  such 
company  to  make  compensation  to  the  owner 
for  land  taken  for  the  right  of  way,  will  not 
justify  such  owner  or  his  agent  in  placing 
obstructions  on  the  track  and  refusing  to 
permit  the  passage  of  a  train  after  notice 
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that  such  train  is  carrying  the  United  States 
mails.  U.  S.  v,  De  Mott,  (1880)  3  Fea.  Rep. 
478. 

Drunkenness  is  no  excuse  in  a  prosecution 
for  violation  of  this  section.  U.  S.  v.  Clay- 
pool,   (1882)   14  Fed.  Rep.  130. 

Applicability  to  modem  conditions.  —  This 
section  was  originally  section  9  of  the  Act  of 
March  3,  1825,  4  Stat.  L.  104,  and  having 
been  passed  prior  to  the  introduction  into 
the  United  States  of  the  method  of  trans- 
porting mail  by  railroads,  the  phraseology  of 
the  law  conformed  to  the  conditions  prevail- 
ing at  that  time;  but  it  is  equally  appli- 
cable to  the  modern  system  of  conveyance, 
and  protects  the  transportation  of  the  mail 
by  the  "  limited  express  "  as  it  does  the  car- 
riage by  the  old-fashioned  stage  coach.  U. 
S.  V,  Cassidy,  (1895)  67  Fed.  Rep.  703. 

Obstruction  of  mails  by  strikers.  —  Where 
the  postmaster-general  has  designated  the 
regular  passenger  trains  of  a  certain  railroad 
for  the  carrying  of  the  United  States  mails, 
such  railroad  is  not  required  to  run  any 
other  trains  than  its  regular  passenger  trains 
for  carrying  the  mails,  and  its  failure  to  do 
so  is  not  a  violation  of  any  law  of  the 
United  States.  But  on  all  of  its  regular 
passenger  trains,  whether  local  or  through, 
it  is  required  to  carry  the  mails,  and  its  fail- 
ure or  refusal  to  do  so  is  unlawful.  At  the 
same  time,  as  owner  of  the  pro^rty,  the 
railroad  company  is  legally  and  justly  en- 
titled to  determine  how  many  and  what  cars 
and  engines  shall  constitute  its  trains;  and 
when  the  composition  of  trains  as  usually 
and  ordinarily  made  up  by  it  is  reasonable 
and  appropriate  to  the  services  required  of 
it,  the  law  does  not,  upon  the  refusal  of  the 
company's  employees  to  move  the  usual  and 
customary  trains,  require  the  company  to  di- 
vide the  trains  and  run  a  smaller  number  of 
cars.  In  re  Grand  Jury,  (1894)  62  Fed.  Rep. 
839,  which  was  a  charge  to  the  grand  jury 
growing  out  of  the  refisal  of  railroad  em- 
ployees to  move  trains  composed  in  part  of 
Pullman  cars.  Compare  In  re  Grand  Jury, 
(1894)  62  Fed.  Rep.  844,  wherein  the  court 
said :  "  The  present  controversy  between  the 
Southern  Pacific  and  its  employees  appears  to 
be  in  relation  to  the  movement  of  Pullman 
cars.  Both  parties  to  this  controversy  have 
announced  in  the  public  press  that  they  have 
been  ready  and  willing  from  the  first  t  >  move 
freight  cars  and  passenger  trains  without  Pull- 
man cars.  In  my  opinion,  the  situation  has 
been  of  such  an  extraordinary  character,  and 
the  interruption  to  commerce  and  the  trans- 
portation of  the  mails  so  serious  and  long- 
continued,  as  to  have  required  of  the  railroad 
company  to  temporarily  waive  questions  con- 
■cerning  the  make-up  of  regular  trains  (as  the 
officers  of  the  company  claim  to  have  done), 
and  employ  such  resources  as  the  company 
had  in  the  movement  of  other  trains  in  an 
effort  to  relieve  the  prevailing  congestion  and 
distress.  This  obligation  I  believe  to  have 
been  a  public  duty,  and  a  wilful  failure  to 
perform  this  duty  with  respect  to  the  move- 
ment of  the  mails  and  interstate  commerce 
is  therefore  in  my  judgment  within  the  pur- 
view of  the  statute." 


In  U.  S.  V.  Clark,  (1877)  13  Phila.  (Pa.) 
476,  25  Fed.  Gas.  No.  14,805,  the  defendant 
was  one  of  a  number  of  persons  who  as- 
sembled at  a  railroad  depot,  and  on  the  ar- 
rival of  a  mail  train  the  defendant,  who  had 
no  connection  with  the  train,  said  to  persons 
having  charge  of  it  that  the  mail  car  could 
go  on,  but  not  the  rest  of  the  train.  The 
defendant  afterwards  got  on  the  train,  and 
with  others  nlaced  it  on  a  siding,  where  it 
remained  for  several  days.  Cadwalader,  J., 
in  charging  the  jury  on  these  facts,  said: 
"The  mail,  in  point  of  fact,  was  retarded, 
as  the  postmaster  testifies,  two  or  three  days. 
The  occurrence  which  retarded  it,  according 
to  the  tendency  of  the  proofs,  was  that  sev- 
eral persons  were  assembled  at  the  depot  at 
Easton,  for  no  lawful  purpose,  and  that  one 
or  more  of  them  declared  that  the  mail  might 
go  on,  but  the  passenger  train  should  not. 
They  uncoupled  the  mail,  and  afterwards 
coupled  it  for  the  purpose  of  carrying  it,  as 
they  did,  to  a  siding.  If  that  was  the  fact, 
and  their  purpose  was  to  retard  the  train 
which  transported  the  mail,  it  matters  not 
in  point  of  law*  whether  they  were  or  were 
not  willing  that  the  mail  car  or  baggage  car, 
or  the  particular  vehicle  carrying  the  mail, 
should  go  on."  The  learned  judge  then 
quoted  with  approval  the  opinion  of  Judge 
Drummond  of  Chicago  on  the  subject,  as  f^- 
lows :  "  In  relation  to  the  transportation  of 
the  mails  by  means  of  railroads  it  is  true 
that  it  appears  by  the  evidence  in  this  case 
that  these  defendants  were  willing  that  the 
mail  car  should  go,  but  it  must  be  borne 
in  mind  that  the  mail  ear  can  only  go  in  such 
a  way  as  to  enable  the  railroad  to  transport 
the  mail  where  there  are  other  cars  accom- 
panying it.  It  is  not  practicable,  as  a  general 
thing,  for  a  railroad  to  transport  a  mail  car 
by  itself,  because  that  would  be  attended  by 
serious  loss,  so  that  while  nominally  they 
permitted  the  mail  car  to  go,  they  really,  by 
preventing  the  transit  of  other  passenger 
cars,  interfered  with  the  transportation  of 
the    mails."    See    also    In    re   Grand    Jury, 

(1894)  62  Fed.  Rep.  840;  U.  S.  v,  Cassidy, 

(1895)  67  Fed.  Rep.  698. 
Where  boys,  from  sympathy  with  strikers, 

place  obstructions  on  the  track  of  a  railway, 
thereby  causing  delay  in  the  transportation 
of  the  mails,  they  are  guilty  of  a  violation 
of  this  section.  U.  S.  v.  Thomas,  (1893)  55 
Fed.  Rep.  380. 

It  is  no  defense,  under  this  section,  that 
the  obstruction  is  effected  by  merely  quitting 
employment,  where  the  motive  of  quitting 
is  to  retard  the  mails  and  has  nothing  to  do 
with  the  terms  of  employment.  Thomas  v. 
Cincinnati,  etc.,  R.  Co.,  (1894)  62  Fed.  Repc 
822,  approved  in  U.  S.  v.  Cassidy,  (1895)  67 
Fed.  Rep.  704.  Compare  U.  S.  v.  Debs,  (1895) 
65  Fed.  Rep.  211;  U.  S.  v.  Stevens,  (1877)  2 
Hask.  (U.  S.)  164,  27  Fed.  Cas.  No,  16,392. 

On  an  indictment  against  striking  em- 
ployees of  a  railroad  company  for  conspiracy 
to  violate  this  section,  it  is  no  defense  that 
the  railroad  company  itself  obstructed  and 
retarded  the  passage  of  the  mails.  U.  S.  v. 
Cassidy,  (1895)  67  Fed.  Rep.  761. 
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Sec.  3996.  [DeloAiing  the  mail  at  a  ferry  —  pencdty.]  Any  ferryman  who 
shall  delay  the  passage  of  the  mail  by  willful  neglect  or  refusal  to  transport 
the  same  across  any  ferry  shall,  for  every  ten  minutes  such  mail  may  be  so 
delayed,  be  liable  to  a  penalty  of  ten  dollars.     [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  SUt.  L.  313. 


[X.  Bailwat  Sibyice] 

Sec.  3997.  IRaUway  routes  to  be  classified.]  The  Postmaster-General  shall 
arrange  the  railway-routes  on  which  the  mail  is  carried,  including  those  in 
which  the  service  is  partly  by  railway  and  partly  by  steamboat,  into  three 
classes,  according  to  the  size  of  the  mails,  the  speed  at  which  they  are  carried, 
and  the  frequency  and  importance  of  the  service,  so  that  each  railway  company 
shall  receive,  as  far  as  practicable,  a  proportionate  and  just  rate  of  compensa- 
tion, according  to  the  service  performed.     [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.       of  title  46  of  the  Revised  Statutes  entitled 
309.  as  above. 

Sections  3997-4005  constitute  chapter    10 

Sec.  3998.  [Rates  of  pay  for  caaryvng  mail  on  raUwwys.]  The  pay  for 
carrying  the  mail  on  any  railway  of  the  first  class  shall  not  exceed  three  hun- 
dred dollars  per  mile  per  annum ;  on  any  railway  of  the  second  class  it  shall  not 
exceed  one  hundred  dollars  per  mile  per  annum ;  and  on  any  railway  of  the  third 
class  it  shall  not  exceed  fifty  dollars  per  mile  per  annum ;  but  if  one-half  the 
service  on  any  railway  is  required  to  be  performed  in  the  night-time,  the  Post- 
master-General may  pay  twenty-five  per  centum  in  addition  to  the  above  maxi- 
mum rates.     [R.  fif.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
309. 

Acceptance  of  lower  compensation. — 
Where  the  compensation  of  a  railroad  com- 
pany for  carryinff  the  mails  over  its  whole 
route  had  been  fixed  as  an  entirety  by  the 
post-office  department  and  had  been  accepted 
without  question  by  the  railroad  company, 
it  was  held  that  after  the  termination   of 


the  service  the  railroad  company  could  not 
recover  further  compensation  notwithstand- 
ing the  fact  that  the  sum  paid  had  been 
ascertained  by  the  post-office  department  by 
multiplying  only  a  part  of  the  total  mileage 
by  the  rates  of  compensation  fixed  by  this 
section.  Pittsburgh,  etc.,  R.  Co.  V,  U.  S., 
(1877)    13  Ct.  CI.  314. 


S6C.  3999.  [When  mail  m(mf  he  carried  on  railway  routes  by  horse  express,] 
If  the  Postmaster-General  is  unable  to  contract  for  carrying  the  mail  on  any 
railway-route  at  a  compensation  not  exceeding  the  maximum  rates  herein  pro- 
vided, or  for  what  he  may  deem  a  reasonable  and  fair  compensation,  he  may 
separate  the  letter-mail  from  the  other  mail,  and  contract,  either  with  or  without 
advertising,  for  carrying  such  letter-mail  by  horse-express  or  otherwise,  at  the 
greatest  speed  that  can  reasonably  be  obtained,  and  for  carrying  the  other  mail 
in  wagons,  or  otherwise,  at  a  slower  rate  of  speed.     [R,  8,] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
309. 

Deduction  from  pay  of  railroad.  —  Pay- 
ments made  by  the  government  for  the  car- 
riage of  mails  by  wagon  to  a  post  office  at 
a  discontinued  railroad  station  cannot  be 
deducted  from  the  compensation  of  the  rail- 
road company,  where  such  company  is  under 
no  obligation  to  convey  any  mails  except  by 
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contract,  and  it  has  expressly  refused  to  con- 
tract for  delivery  of  mail  at  the  post  office 
in  (question.     (1877)   15  Op.  Atty.-Gen.  397. 

Liability  of  carrier  to  owner  of  mail  mat- 
ter.—  Under  this  section  and  sections  4000- 
4002,  tn/ra,  construed  in  connection  witli 
other  provisions  in  regard  to  the  carriage 
of  mail  by  railroads,  a  railroad  company 
is  not   liable   to   the  owner  of   a  registered 
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like  the  baggage  car,  is  a  known  place  of 
(laager.  From  its  position  it  is  peculiarly 
exposed  to  destruction  in  case  of  colliBion, ' 
Hence  it  was  held  in  this  case  that  a  mail- 
agent  killed  tlirough  tlie  negligence  of  a  rail- 
toad  company  while  in  tlie  performance  of 
his  duty  ivas  not  within  the  proviso  of  the 
teiiusylvania  Htatute  of  ISUtt  declaring  that 
in  case  of  injurj-  or  loaa  of  life  of  (l  person 
employed  on  or  about  a  milroad,  etc..  of 
which  Bueh  person  is  an  employee,  the  ri^ht 
.  of  recovery  shall  be  only  such  as  would  exist 
if  such  person  were  an  employee,  ''  provided, 
that  this  section  shall  not  a-pply  to  passen- 
gers." 

Effect  of  acceptance  of  pass.  —  In  Sevbolt 
r.  New  York.  etc..  R.  Co.,  (1884)  05  N.  Y. 
S62,  it  was  held  that  the  acceptance  by  a  mail 
agent  of  a  railroad  pass  exempting  the  com- 
pany from  liability  for  negligence  did  not 
take  away  the  right  to  recover  for  death 
caused  by  such  negligence;  that  such  pass 
waa  a  mere  voucher,  isiiued  for  the  con- 
venience of  the  agent  and  the  information  of 
employees  uf  the  defendant;  that  even  an  ex- 
press contract  between  the  government  and 
the  defendant  providing  for  the  exemption  in 
question  n-ould  have  been  void  for  want  of 
power  in  any  agent  of  the  government  to 
make  it;  that  the  statute  imposes  tlie  abso- 
lute duty  of  providing  a  car  for  the  trans- 
portation of  the  mail  and  of  carrying  such 
mail  and  the  persons  in  charge  thereof,  and 


those  provided  by  the  statute  would  be  illegal 
and  ineffectual  to  shield  the  company  from 
the  consequences  of  its  wrongful  acta. 

ConstruclioH  of  stale  8(ii(u(c  —  "  The  per- 
son Ihus  to  be  carried  with  the  mail  matter, 
without  extra  charge,  ia  no  more  a  piissenger 
because  he  is  in  charge  of  the  mail,  nor  be- 
cause no  oilier  compensation  ia  made  for  hia 
transportation,  than  if  he  had  no  such  charge, 
nor  does  the  fact  that  he  is  in  the  employ- 
ment of  the  Ignited  States,  and  that  deteudant 
is  bound  by  contract  with  the  government  to 
carry  him,  affect  the  question.  It  would  be 
just  the  same  if  the  company  had  contracted 
with  any  other  person  wlio  had  charge  of 
freight  on  the  train  to  carry  him  without  ad- 
ditional compensation.  The  statutes  of  the 
United  Stales  which  authorize  this  employ- 
ment and  direct  this  service  do  not,  therefore, 
make  the  person  so  cnj^nged  a  passenger,  or 
deprive  him  of  thatcharacter.  •  •  •  >Jor 
does  it  give  to  persons  so  employed  any  right, 
as  agaiiiHt  the  railroad  company,  which  would 
not  belong  to  any  other  person  in  a  similar 
employment,  by  others  than  the  United 
States."  Hence  this  section  neither  aids  nor 
governs  the  construction  of  a  state  statute  on 
the  subject  of  damages  recoverable  for  in- 
juries to  passengers  and  to  employees  on 
railroads.  Price  v.  Pennsylvania  R.  Co., 
(18851  113  U.  S.  218.  See  also  Bankers' 
JIut.  Casualty  Co.  v.  Minnea.polis,  etc.,  K. 
Co.,   (1904)    1'B2  U.  S.  385. 


Sec.  3.  [What  iToins  to  carry  mail3.'\  The  Postmaster  General  shall,  in 
all  cuses,  decide  upon  what  trains  and  in  what  manner  the  malls  shall  be  con- 
Teyed.     [JO  Stat.  L.  S5S.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1876,  ch.  180. 


[Sec.  1.]  [Reduction  of  pay  for  failure  to  carry  on  fastest  train.'] 
•  *  *  If  any  railroad  company  shall  fail  or  refuse  to  trans]X)rt  the  mails, 
when  reqtiired  by  the  Post  Office  Department,  upon  the  fastest  train  or  trains 
run  upon  said  road,  said  company  shall  have  its  pay  redtieod  fifty  per  centum 
of  the  amount  provided  by  law.     *     *     *     [23  Stat.  L.  156.'] 

This  is  from  the  Postal  Service  Appropriation  Act  of  July  6.  1884,  ch.  234. 

Sec.  4001.  {Pay  for  carrying  mail  on  railimys  receiving  Oovcmment  aid.] 
All  railway  companies  to  whieli  the  United  RtatoN  have  furnished  aid  by  grant 
of  lands,  rijiht  of  way,  or  otherwise,  shall  carry  thi^  mail  at  snch  prices  as  Con- 
gress may  by  law  provide;  and,  until  snch  price  is  fixed  by  law,  the  Postmaster- 
General  may  fix  the  rate  of  compensation.  [R.  S.] 
Act  of  June  8,  1872.  ch.  335,   17  Stat.  L. 


History  of  section.  —  The  substance  of 
this  provision  first  appenre<1  in  the  Act  of 
Sept.   20.    1860.   ch.   ei,   9   Stat,   at   L.   460. 


pmnting  the  richt  of  way  and  public  lands  to 
the  state  of  Tllinnis.  in  aid  of  the  construc- 
tion of  Ihe  Centra!  Rnilrond,  said  to  be  the 
tirnt  land  grant  (o  aid  in  the  conntruction  of 
a  railroad.  The  grant  was  .'irconii>»nied  by 
Voliiine  V. 


ftailway  Serriod. 


POSTAL  SERVICE, 


Aet  of  laly  Id,  117^ 


the  condition  that  the  "United  States  mail 
shall  at  all  times  be  transported  on  said  rail- 
road, under  the  direction  of  the  post-office 
department,  at  such  prices  as  the  Congress 
may  by  law  direct."  All  subsequent  similar 
grants  to  such  corporations  were  coupled 
with  the  same  condition.  Prior  to  1850,  the 
legislation  of  Congress  had  regard  only  to  the 
transportation  of  the  mails  over  railways  es- 
tablished in  the  various  states  to  which  no 
government  grants  or  subsidies  had  been 
made;  and  it  merely  enabled  the  postmaster- 
general  to  contract  for  the  service  if  terms 
could  be  made  with  the  corporations,  and,  if 
not,  to  resort  to  the  previous  methods  of 
transportation.  Ine  clause  authorizing  the 
postmaster-general  to  fix  the  rate  of  com- 
pensation to  land-grant  roads,  in  the  absence 
of  a  price  fixed  by  law,  was  first  added  to  the 
general  postal  legislation  by  the  codification 
of  1872.  From  that  Act  it  was  transferred 
into  the  Revised  Statutes  in  the  form  given. 
Union  Pac.  R.  Co.  v.  U.  S.,  (1881)  104  U.  S. 
665. 

Effect  on  prior  contract  —  This  and  the 
following  section  furnish  no  evidence  of  an 
intention  of  Congress  to  alter  the  relation 
between  a  railroad  company  and  the  govern- 
ment, established  by  a  contract  entered  into 
prior  to  their  enactment.  Such  a  contract 
is  constituted  by  an  Act  of  Congress  grant- 
ing land  to  a  railroad  company  on  condition 
that  the  railroad  shall  at  all  times  trans- 
port mails,  etc.,  for  the  government,  when- 
ever required  to  do  so  by  any  government 
department,  and  that  the  government  shall 
at  all  times  have  the  preference  in  the  use 
of  the  railroad  for  such  purposes  "at  fair 
and  reasonable  rates  of  compensation,  not  to 
exceed  the  amounts  paid  by  private  parties 
for  the  same  kind  of  service;  "  and  for  ser- 
vice rendered  by  such  railroad  company  sub- 
sequent to  the  enactment  of  these  sections 
the  company  is  entitled  to  compensation  at 
the  rate  fixed  by  the  original  contract. 
Union  Pac.  R.  Co.  v.  U.  S.,  (1881)  104  U.  S. 
662,  reversing  (1880)  16  Ot.  CI.  569.  See 
also  Chicago,  etc.,  R.  Co.  v.  U.  S.,  (1881) 
104  U.  S.  680,  reversing   (1879)    15  Ct.  CI. 


232;  Chicago,  etc.,  R.  Co.  r.  U.  S.,  (1881) 
104  U.  S.  687,  reversing  (1878)  14  Ct  CI. 
125;  Alabama,  etc.,  R.  Co.  r.  U.  S.,  (1889) 
25  Ct  CI.  30,  affirmed  (1892)  142  U.  S. 
615;  Illinois  Cent  R.  Co.  t?.  U.  S.,  (1883) 
18  Ct.  CI.  118;  Jacksonville,  etc.,  R.  Co.  r. 
U.  S.,  (1886)  21  Ct.  CI.  155;  St  Paul,  etc., 
R.  Co.  V,  U.  S.,   (1883)    18  Ct  CI.  405. 

The  "land-grant  acts,"  granting  public 
lands  in  aid  of  railroads,  contained  a  provi- 
sion in  substantially  the  terms  of  this  sec- 
tion. Under  these  aets  the  service  of  rail- 
roads which  were  so  aidea  is  obligatory ;  that 
is  to  say,  they  are  not  at  liberty  to  decline 
to  carry  the  mails  if  dissatisfied  with  the 
terms  prescribed  by  Congress  or  the  post- 
master-general;  and  conversely,  their  invol- 
untary service  is  not  a  waiver  of  any  legal 
right  nor  an  acquiescence  in  the  terms  im- 
posed by  the  postmaster-general  if  in  excess 
of  their  legal  obligations.  Alabama,  etc.,  R. 
Co.  V,  U.  S.,  (1889)  25  Ct.  Ci.  41,  affirmed 
(1892)  142  U.  S.  615.  See  also  Jackson- 
ville, etc.,  R.  Co.  V.  U.  S.,  (1886)  21  Ct  CI. 
171;  Wisconsin  Cent  R.  Co.  v.  U.  S.,  (1892) 
27  Ct  CI.  440. 

But  a  land-grant  railroad  carrying  the 
mails  without  an  express  contract  with  the 
postmaster-general  was  held  in  Jacksonville, 
etc.,  R.  Co.  V,  U.  S.,  (1886)  21  Ct  a.  155, 
to  be  subject  to  reductions  of  compensation 
ordered  by  subsequent  statutes. 

A  grant  of  land  to  aid  in  the  construction 
of  a  railroad  in  a  particular  state  cannot  be 
construed  to  extend  the  conditions  of  the 
grant  to  an  unaided  portion  of  the  road 
constructed  in  another  state;  and  a  condition 
in  such  grant  in  substantially  the  terms  of 
this  section  does  not  bind  the  railroad  be- 
yond the  aided  portion,  though  it  binds  the 
postmaster-general  not  to  incur  a  greater  lia- 
bility and  is  notice  to  the  railroad  company. 
The  land-grant  and  the  non- land-grant  por- 
.tions  of  the  road,  when  considered  as  a  mail 
carrier,  are  equivalent  to  two  distinct  roads, 
though  in  fact  they  form  one  continuous 
road  and  are  owned  and  operated  by  one 
com  pan  V.  Alabama,  (etc.,  R.  Co.  v,  U.  S., 
(1889)  "^25  Ct.  a.  30,  affirmed  (1892)  142 
U.  S.  615. 


Sec.  13.  [Pay  of  land-grcmt  railroads  limited  to  eighty  per  cent.]  That 
rail-road-companies  whose  railroad  was  constnicted  in  whole  or  in  part  by  a 
land-grant  made  by  Congress  on  the  condition  that  the  mails  should  be  trans- 
ported over  their  road  at  such  price  as  Congress  should  by  law  direct  shall 
receive  only  eighty  per  centum  of  the  compensation  authorized  by  this  act  \_19 
Stat  L.  82.] 


This  is  from  the  Postal  Service  Appropria- 
tion Act  of  July  12,  1876,  ch.  179.  The 
provisions  as  to  compensation  mentioned  in 
the  text  are  set  out  in  section  1  of  the  same 
act,  infra,  p.  922. 

Compensation  where  only  part  of  road 
aided  by  grant  —  A  railroad  only  certain 
linear  portions  of  which  have  been  con- 
structed by  a  Congressional  land  grant 
should  receive  the  reduced  rate  provided  by 
this    section,   properly   proportioned    to    the 


part  which  received  such  aid,  and  as  to  the 
unaided  portions  it  should  receive  the  full 
compensation  allowed  by  law.  U.  S.  r.  Ala- 
bama G.  S.  R.  Co.,  (1892)  142  U.  S.  615, 
affirming   (1889)    25  Ct.  CI.  30. 

Does  not  apply  to  subsisting  contracts.— 
The  postmaster-general  cannot  make  a  re- 
duction of  twenty  per  cent,  under  this  sec- 
tion in  the  compensation  of  a  railroad  which 
is  transporting  the  mails  under  an  unex- 
pired contract  at  a  definite  rate;  and  where 

918  Volume  V, 


ft.  8.  Me.  400i. 


POSTAL  SERVICE. 


Bailway  Ser^iM. 


such  reduction  is  ordered,  the  railroad  com- 
pany, on  performing  the  service  under  pro- 
test against  the  reduction,  is  entitled  to  re- 
cover full  compensation.  Chicago,  etc.,  R. 
Co.  V.  U.  S.,  (1881)  104  U.  S.  680,  revers- 
ing (1879)  15  Ct.  CI.  232.  See  also  Chicago, 
etc.,  R.  Co.  V.  U.  S.,  (1881)  104  U.  S.  687, 
reversing  (1878)    14  Ct.  CI.  125. 

Effect  of  departmental  constniction.  —  The 
construction  of  this  enactment  given  by  the 
executive  department  of  the  government  and 
continuing  through  successive  years  and  dif- 
ferent administrations  will  be  followed  by  the 
courts  though  inconsistent  with  the  literal- 
ism of  the  Act,  where  it  consorts  with  the 
equities  of  the  case.  U.  S.  v.  Alabama  G.  S. 
R.  Co.,  (1892)  142  U.  S.  621,  affirming  (1889) 
25  Ct.  CI.  30,  the  court,  per  Brown,  J.,  saying: 


"  It  is  a  settled  doctrine  of  this  court  that, 
in  case  of  ambiguity,  the  judicial  department 
will  lean  in  favor  of  a  construction  given  to 
a  statute  by  the  department  charged  with 
the  execution  of  such  statute,  and,  if  such 
construction  be  acted  upon  for  a  number  of 
years,  will  look  with  disfavor  upon  any  sud- 
den change,  whereby  parties  who  have  con- 
tracted with  the  government  upon  the  faith 
of  such  construction  may  be  prejudiced.  It 
is  especially  objectionable  that  a  construc- 
tion of  a  statute  favorable  to  the  individual 
citizen*  should  be  changed  in  such  manner  as 
to  become  retroactive,  and  to  require  from 
him  the  repayment  of  moneys  to  which  he 
had  supposed  himself  entitled,  and  upon  the 
expectation  of  which  he  had  made  his  con- 
tracts with  the  government." 


Sec.  4002.  [^Conditions  of  railvmf  service,]  The  Postmaster-Gteneral  is 
authorized  and  directed  to  readjust  the  compensation  hereafter  to  be  paid  for 
the  transportation  of  mails  on  railroad-routes  upon  the  conditions  and  at  the 
rates  hereinafter  mentioned : 

First.  That  the  mails  shall  be  conveyed  with  due  frequency  and  speed ;  and 
that  sufficient  and  suitable  room,  fixtures,  and  furniture,  in  a  car  or  apartment 
pi-operly  lighted  and  warmed,  shall  be  provided  for  route-agents  to  accompany 
and  distribute  the  mails. 

Second.  That  the  pay  per  mile  per  annum  shall  not  exceed  the  following 
rates,  namely:  On  routes  carrying  their  whole  length  an  average  weight  of 
mails  per  day  of  two  hundred  pounds,  fifty  dollars ;  five  hundred  pounds,  sev- 
onty-five  dollars ;  one  thousand  pounds,  one  hundred  dollars ;  one  thousand  five 
hundred  pounds,  one  hundred  and  twenty-five  dollars;  two  thousand  pounds, 
one  hundred  and  fifty  dollars ;  three  thousand  five  hundred  pounds,  one  hun- 
dred and  seventy-five  dollars;  five  thousand  pounds,  two  hundred  dollars,  and 
iwenty-five  dollars  additional  for  every  additional  two  thousand  pounds,  the 
average  weight  to  be  ascertained,  in  every  case,  by  the  actual  weighing  of  the 
laails  for  such  a  number  of  successive  working-days,  not  less  than  thirty,  at 
such  times,  after  June  thirtieth,  eighteen  hundred  and  seventy-three,  and  not 
less  frequently  than  once  in  every  four  years,  and  the  result  to  be  stated  and 
verified  in  such  form  and  manner  as  the  Postmaster-General  may  direct 
[R.  8.] 


Act  of  March  3,  1873,  ch.  231,  17  Stat.  L. 
558. 

This  section  "  does  not  establish  an  abso- 
lute rate  of  compensation,  necessarily  alike 
to  all  railroads,  for  mail  transportation,  but 
fixes  maximums  which  are  not  to  be  exceeded, 
leaving  the  postmaster-general  a  discretion 
to  make  contracts  at  less  rates  if  he  should 
be  able  to  do  so.  On  that  point  the  lan- 
guage of  the  section  is  clear  —  *the  pay  per 
mile  shall  not  exceed  the  following  rates.'  It 
is  urged  that  this  language  is  controlled  by 
the  preceding  words  of  the  section :  *  The  post- 
master-general is  authorized  and  directed  to 
readjust  the  compensation  hereafter  to  be 
paid  for  the  transportation  of  mails  on  rail- 
road routes  upon  the  conditions  and  at  the 
rates  hereinafter  mentioned.'  In  our  opinion 
the  rates  there  referred  to  are  any  rates 
which  the  postmaster-general  may  contract 
for,  not  exceeding  those  hereinafter  men- 
tioned." Eastern  R.  Co.  v.  U.  S.,  (1885)  20 
Ct.  CI.  41,  affirmed    (1889)    129  U.   S.  391. 
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See  also  Minneapolis,  etc.^  R.  Co.  v.  U.  S., 
(1889)  24  Ct.  CI.  361;  Gleason  v.  U.  S., 
(1888)   23  Ct.  CI.  217. 

Hence,  where  the  postmaster-general  states 
the  terms  upon  which  a  mail-transportation 
service  may  be  performed,  and  a  railroad 
accfuiesces  and  performs,  an  agreement  is 
constituted  which  cannot  be  changed  or  mod- 
ified by  the  subsequent  protest  of  the  rail- 
road company  that  the  contract  is  unjust 
while  still  performing  the  service  and  taking 
pay  at  the  contract  price.  Texas,  etc.,  R. 
Co.  V.  U.  S.,  (1893)  28  Ct.  CI.  879. 

Effect  of  acceptance  of  compensation  ten- 
dered.—  A  company  transporting  mails  on  a 
railroad  route  under  the  provisions  of  this 
section  and  accepting  without  objection  less 
compensation  therefor  than  is  named  in  the 
statute  cannot  thereafter  recover  more  than 
the  sum  so  accepted.  Railway  Mail  Service 
Cases,  (1877)   13  Ct.  CI.  199. 

Where  a  railroad  company  has  for  years 
carried  inspectors  and  special  agents  oi  the 
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post-office  department  without  any  claim  for 
compensation  therefor,  and  has  during  such 
time  received  without  question  the  amounts 
tendered  for  transporting  the  mails,  it  is  im- 
material, in  an  action  by  such  company  for 
payment  for  transporting  such  special  agents, 
whether  the  carriage  was  performed  under 
this  section  or  under  a  land-grant  Act  pro- 
viding another  basis  of  compensation.  "  The 
material  fact  is  that  the  company  has 
claimed  and  been  awarded  compensation  for 
certain  services  in  connection  witli  the  mails 
and  at  the  same  time  has  failed  to  make 
any  charge  or  claim  for  services  connected 
with  the  transportation  of  post-office  inspec- 
tors. Such  omission  is  *  *  *  evidence 
of  waiver."  Central  Pac.  R.  Co.  v.  U.  S., 
(1896)  164  U.  S.  93,  afflnning  (1893)  28  Ct. 
CI.  427. 

Voluntary  compliance  by  a  railroad  com- 
pany with  the  requests  contained  in  "  weight 
and  distance  circulars  "  sent  out  by  the  post- 
master-general under  the  provisions  of  this 
section  constitutes  an  application  for  the  serv- 
ice of  carrying  the  mails,  and  orders  of  the 
postmaster-general  made  thereon  are  offers 
of  the  business  at  the  prices  therein  stated. 
Those  orders  and  the  business  are  subject  to 
the  provisions  of  the  statutes  and  the  gen- 
eral regulations  of  the  post-office  depart- 
ment, which  the  parties  are  bound  to  know, 
as  well  as  to  the  usual  and  ordinary  cus- 
toms and  practices  of  the  department  in  re- 
lation to  railroad  mail  service,  with  which 
all  persons  engaged  in  that  service  are  pre- 
sumed to  be  familiar.  All  these  taken  to- 
gether constitute  the  terms  of  the  offer, 
and  the  railroad  company,  by  taking  and 
carrying  the  mails,  accepts  those  terms. 
Minneapolis,  etc.,  R.  Co.  v.  U.  S.,  (1889)  24 
Ct  CI.  360. 

Different  rates  of  compensation  for  differ- 
ent portions  of  road.  —  ^Vhe^e  a  railroad 
company  is  notified  of  the  adoption  of  a  rate 
of  compensation  for  carrying  the  mails  over 
a  new  portion  of  its  road  higher  than  that 
for  which  it  is  carrying  them  on  its  present 
line,  and  makes  no  demand  that  the  new 
rate  be  extended  to  the  old  portion  of  the 
route,  but  accepts  payment  at  the  old  rate, 
it  will  be  held  to  have  assented  to  that  rate. 
And  where  a  mail  contract  is  made  "  subject 
to  future  orders,"  during  the  period  of  the 
contract,  and  no  orders  are  made  and  no  de- 
mand made  on  the  postmaster-general  there- 
for, any  presumption  that  a  new  rate  fixed 
over  a  new  part  of  the  route  applies  to  the 
old  is  overcome  by  the  acquiescence  of  the 
contractor  in  the  rate  previously  fixed. 
Evansville,  etc.,  R.  Co.  v.  U.  S.,  (1897)  32  Ct. 
CI.  555. 

Separate  companies  operating  over  same 
tracks.  —  Three  railroad  companies  operated 
over  tracks  owned  bv  one  of  thorn,  each  com- 

« 

pany  carryinpf  mails,  but  all  settlements  by 
the  post-office  department  were  made  with 
the  company  owning  the  tracks,  that  com- 
pany alone  being  recognized  by  the  depart- 
ment as  performing  the  service.  In  making 
such   settlement   the   post-office   department 


consolidated  the  weight  of  all  three  mails 
and  paid  at  the  rate  corresponding  thereto, 
under  this  section.  Consequently  the  two 
other  companies,  in  settling  with  the  first 
under  an  arrangement  between  them,  re- 
ceived for  their  respective  services  on  the 
common  track  a  compensation  much  smaller 
than  would  have  been  due  to  them  if  dealt 
with  severally.  On  an  application  by  the 
two  companies  for  rectification  of  the  matter 
and  for  a  rate  of  compensation  based  on 
their  several  dealings,  it  was  held  that  since 
the  claimants  were  fully  cognizant  of  the 
scope  of  the  former  settlements,  such  settle- 
ments might  be  taken  to  have  been  made 
with  them;  further,  that,  inasmuch  as  the 
postmasteF-general  had  power,  under  section 
4000,  supra,  to  require  the  service  on  the 
common  track  to  be  performed  by  the  com-, 
pany  owning  that  track  alone,  and  if  he  had 
done  so  that  company,  with  the  consent  of 
the  two  others,  might  have  used  their  trains 
for  a  part  of  such  service,  this  use,  even  if 
within  the  knowledge  and  under  the  super- 
intendence of  the  post-office  department, 
would  have  created  no  privity  as  regards 
compensation  between  the  department  and 
such  three  companies,  and  therefore  no  foun- 
dation for  a  claim.  (1877)  15  Op.  Atty.- 
Gen.  602L  See  also  Philadelphia,  etc.,  R.  Co. 
t\  U.  &,  (1880)   103  U.  S.  703. 

But  where  two  railroad  corporations  ran 
from  their  junction  to  a  common  terminus, 
over  the  same  track,  separate  trains  with 
postal  cars  carrying  the  mails  and  route 
agents  to  accompany  them,  each  of  such  cor- 
porations was  held  to  be  entitled  under  this 
section  to  payment  at  the  rates  thereby  pro- 
vided for  the  average  weight  of  mails  car- 
ried by  it  to  the  common  terminus.  The  ap- 
pointment of  route  agents  to  accompany  the 
separate  trains  of  each  road  over  the  entire 
railroad  route  to  the  common  terminus,  with 
directions  there  to  distribute,  receive,  and 
deliver  the  mails,  and  to  take,  register,  and 
return  the  \veight  of  them,  is  a  sufficient 
recognition  of  the  service  of  the  corporation 
to  entitle  it  to  be  paid  therefor  at  the  rates 
provided  by  law  for  the  average  weight  of 
mails  carried  to  the  common  terminus. 
(1876)  15  Op.  Atty.-Gen.  92.  See  also  Rail- 
way Mail  Service  Cases.  (1877)  13  Ct.  CI. 
199,  holding  that  a  railroad  company  operat- 
ing a  main  line  and  a  branch  line  joining  the 
main  line  at  a  point  between  its  termini 
may,  under  the  provisions  of  this  section, 
operate  two  distinct  postal  routes  over  the 
portion  of  the  mail  line  between  one  of  the 
termini  and  the  junction. 

An  oral  demand  by  a  railroad  company 
through  its  authorized  agent  for  a  readjust- 
ment of  its  account  under  this  section  is 
sufficient  in  order  to  rebut  the  presumption 
of  acquiescence  in  an  adverse  ruling  of  the 
post-office  department,  unless  there  is  an  es- 
tablislied  practice  in  the  department,  so  gen- 
erally known  and  understood  as  to  have  the 
force  of  law,  that  such  demands  shall  be  in 
writing.     (1879)   16  Op.  Atty.-Gen.  264. 
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to  t-oiiyress.]  xnat  iiie  irositiiuaicr  ueiitTiu  snuii  uinucsc  an  rauroau  companies 
transporting  the  niiiils  to  furnish,  iindtir  seal,  such  data  relating  to  the  operating, 
reeeiptB  and  expenditures  of  such  roads  ;ni  may,  in  hia  judgment  be  deemed 
ncci'Sfiary  to  enable  liim  (o  ascertain  tlic  coat  of  mail  transportation  and  the 
proper  compensation  to  bo  ^wid  for  tlie  siune;  and  he  shall,  in  hia  annual 
reiion  to  Congress,  make  such  recommendations,  founded  on  the  information 
chliiined  under  this  section,  as  shall,  in  his  opinion,  be  just  and  equitable.  [80 
Slitl.  L.  S58.] 

This  is  from  the  Act  of  March  3,  1870,  ch.  180. 


[Skc.  1.]  [^Weighijig  mails  on  railroad  rouies.]  *  *  *  Q^^  ^f  the 
appropriation  for  inland-mail  transportation  the  Postmaster  General  is  author- 
iztid  hereafter  to  pay  the  expenses  of  taking  the  weights  of  mails  on  railroad 
routes,  as  provided  by  the  act  entitled  "An  act  making  appropriations  for  the 
service  of  the  Post-OiBce  Department  for  the  year  ending  June  thirtieth, 
eighteen  hundred  and  seventy-four,"  approved  March  third,  eighteen  hundred 
and  seventy-three;  and  he  is  hereby  directed  to  have  the  mails  weighed  as  often 
as  now  provided  by  law  by  the  employees  of  the  Post-Office  Department,  and 
have  the  weights  stated  and  verified  to  him  by  said  employees  under  such 
instructions  as  he  may  consider  just  to  the  Post-Office  Department  and  the  rail- 
road-companies.    *     *     *     [J5  Stat.  L.  SJ,}.^ 

This  is  from  the  Postal  Service  Appropria-  1873,  ch.  231,  hcc.  17,  are  incorporated  in  E«- 
tion  Act  of  March  3,  1875,  ch.  128.  vised  Statutes  in  section  4002. 

The  provisions  here  referred  to  in  Act  of 


[Sec.  1.]  [Fraudvlcnt  increase  in.  weight  of  mails  to  increase  railroad  com- 
pensaiion  —  penalty.']  *  *  *  That  any  person  or  persons  who  shall  place 
or  cause  to  be  placed  any  matter  in  the  mails  during  the  regular  weighing 
period,  for  tlie  purpose  of  increasing  the  weight  of  the  mails  with  tlie  intent  to 
caiirte  ;in  increase  in  the  compensation  of  the  railroad  mail  carrier  over  whose 
route  such  mail  matter  may  pass,  shall  be  deemed  guilty  of  a  misdemeanor  and 
shall,  on  conviction  thereof,  be  fined  not  less  than  five  hundred  dollars  nor 
more  than  twenty  thousand  dollars,  and  shall  bo  imprisoned  at  hard  labor  not 
loss  than  tliirty  days  nor  more  than  five  years.     *     *     *     \S0  Stai.  L.  44-2.] 

This  IS  from  the  Postal  Service  \ppropria  what  particular  ofhcial  miRht  ha\e  been  de 
tioii   Act  of  Juno  13    1808   (.It   446  ceived  if  the  conspiracy  had  been  earned  to 

A  conspiracy  to  defraud  the  Lnited  States  a  successful  is-fue  If  the  indictment  was  m 
by  fraudiilontlj  increoaing  the  weight  of  tended  to  (harge  a  consfiraci  to  defiaud 
mails  dunng  the  period  when  they  are  being  some  particular  perwn  by  praiticing  a  de 
tteigned  was  held  prior  to  the  enaitmen'  of  ceit  upon  hiin  *  ■  *  it  mrght  be  neces 
this  Kpttion  to  be  punishable  under  R.  S  sary  to  a\er  the  particulars  of  the  intended 
"ics  4)8  0440  relatne  to  conspiracies  U  deceit  and  that  the  same  would  operate  to 
■«  I  N  «ton  I1S91)  48  Fed  Hep  218  (1802)  decene  the  named  person  but  the  indiet 
o2  T(d   Rep   27i>  ment  afiainst  the  present  defendants  charges 

Indictment  —  To  sustain  a  charge  of  con  a  consjiuacy  to  defraud  the  United  States 
-]  iraci  to  dLtraiid  it  is  not  ncKssarj  to  the  means  lo  be  employed  being  the  aid  given 
lici«   that  the  contemp1at(d  fraud  has  been       the  rail«a\    (oni[Miin    in  obtaining  payment 

rned  tu  a  suceesiful  iisue  nor  when  the  from  Ihe  I  ruled  Slates  of  a  false  claim  for 
rliiir_e  is  of  a  conspiracy  to  defraud  the 
I  nitcd  '■tales  bv  aidinu  in  oljlammg  pnv 
ment  of  a  false  claim  la  it  necessary  to  pru\e 
that  in\nient  wt.  m  fact  olilained  nor  is 
it  required  that  the  indictment  should  a\er 


didinent  a\ 
fraudcl    to 
IS  alt  that  1 

S     I      iNCWtO 

lran»portin^'  ttie  mails      The  m 
CIS  the  part\   intended  to  be  de 
wit    the  Lnited  Stales   and  that 
s  requupl  in  this  partu  ular '    U 
a    (1891)  48  ted  Rep  218 
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uenerai  De,  ana  ne  is  nereoj,  aumonzea  ana  airectea  to  reaajust  tne  compensa- 
tion to  be  paid  from  and  after  the  first  day  of  July,  eighteen  hundred  and 
seventy-six,  for  transportation  of  mails  on  railroad-routes  by  reducing  the  com- 
pensation to  all  railroad  companies  for  the  transportation  of  mails  ten  per 
centum  per  annum  from  the  rates  fixed  and  allowed  by  the  first  seetion  of  an 
act  entitled  "An  act  making  appropriations  for  the  service  of  the  Post-OflSce 
Department  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
seventy-four,  and  for  other  purposes,"  approved  March  third,  eighteen  hundred 
and  seventy-three,  for  the  transportation  of  ma[i]ls  on  the  Imsis  of  the  average 
weight.     *     *    *     [19  Stat:  L.  79.] 


This  ie  from  the  Postal  Service  Appropria- 
tion Act  of  July  12.  1876,  ch.  179. 

The  provisions  of  the  Act  of  March  3,  1S73, 
ch.  231,  sec.  1,  17  Stat.  L  556,  here  referred 
to,  are  incorporated  into  Revised  Statutes 
as  section  4002. 

Companies  perfonninK  "  Tecognized.  sei- 
vice,"  as  distinKiiished  from  service  under  a 
contract,  are  subject  to  reduction  of  payment 
UDder  this  section.  "  In  such  cases  the 
parties  transact  business  in  confidence  that 
when  the  labor  has  been  done  the  United 
States  will  make  just  compensation.  Just 
compensation  is  the  measure  of  damages  in 
all  cases  where  no  executory  contract,  or, 
what  is  the  same  thing,  no  valid  executory 
contract,  has  been  made  for  the  rate  of  com- 
pensation; and  parties  who  have  to  adjust 
euch  compensation  must,  among  other  cir- 
cumstances, consider  any  statute  in  regula- 
tion thereof  in  force  during  the  time  that  the 
labor  was  being  performed.  Tn  the  absence 
of  a  contract  fixing  compensation,  statutory 
definition  of  what  is  just  must  be  applied 
whenever  competent."  (1878)  15  Op.  Atty.- 
Gen.  482. 

A  Und-srant  railroad  rendering  service  un- 
der a  contract  for  a  certain  compensation,  is 


not  subject  to  a  reduction  of  compeasation 
under  this  enactment,  Chicago,  etc.  R.  Oo. 
p.  U.  S.,  (1881)  104  U.  S.  680,  rcrersinj 
(187S)  15  Ct.  CI.  232;  Chicago,  etc..  R  Co.  r, 
U.  a,  {1881)  104  U.  S.  C87,  revising  (1878) 
14  Ct.  CI.  125. 

The  compensation  for  the  use  of  poct-afSce 
can  furnished  by  railroads,  authorized  by  R. 
8.  sees.  4002-4005,  is  not  affected  by  the  pro- 
visiona  of  ttiis  section,  "  The  reference  in 
this  •  •  •  section  to  the  Act  by  whidi 
the  rates  to  be  reduced  were  fixed  ond  al- 
lowed is  parenthetical,  and  suspends  the  logi- 
cal connection  between  the  words  which  pre- 
cede and  follow.  By  applying  such  paren- 
thesis, viz.,  ('  by  the  first  section  of  an  Act 
entitled  "  An  act  making  appropriations  for 
the  service  of  the  post-oflice  department  for 
the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  seventy-four,  and  for  other  pUT' 
poses."  approved  March  third,  eighteen 
hundred  and  seventy- three,')  it  wilt  be  seen 
that  the  section  expressly  directs  the  deiiuc- 
tion  of  ten  per  cent,  to  be  made  *  from  the 
rates  fixed  and  allowed  for  the  traosporta- 
tion  of  mails  on  the  basis  of  the  average 
weight,'  and  from  these  only."  (1876)  IS 
Op.  Atty.-Gen.  169. 


[Sbc.  1.]  [Reduction  of  compensatiotu]  *  *  *  That  the  Postmaster- 
General  be,  BJid  he  is  hereby,  authorized  and  directed  to  readjust  the  compensa- 
tion to  be  paid  from  and  after  the  first  day  of  July,  eighteen  hundred  and 
seventy-eight,  for  transportation  of  mails  on  railroad  routes  by  reducing  the 
compensation  to  all  railroad  companies  for  the  transportation  of  mails  five  per 
centum  per  annum  from  the  rates  for  the  transportation  of  mails,  on  the  basis 
of  the  average  weight  fixed  and  allowed  by  the  first  section  of  an  act  entitled 
"An  act  making  appropriations  for  the  service  of  the  Post  Office  Department 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  seven ty-sevMi, 
and  for  other  purposes",  approved  July  twelfth,  eighteen  hundred  and  seven^ 
six.     *     *     *     [^0  Stat.  L.  IJ^.'] 


This  is  from  the  Postal  Servico  Appropria- 
tion Act  of  June  17,  1878,  ch.  259.  The  pro- 
visions of  the  Act  of  July  12,  1876,  ch.  170, 
sec.  1,  mentioned  in  the  te.tt,  are  set  out  in 
the  preceding  text. 

Efiect  on  lights  under  prior  contract.  — 
This  and  the  preceding  section  should  not  be 
construed  as  affecting  the  rights  of  a  railroad 


company  under  a  contract  tor  transporting 
the  moil  which  was  in  all  respects  valid  un- 
der the  laws  in  force  when  it  was  mode.  Tbft 
language  of  the  Acts  "  may  well  be  satisfied 
by  confining  them  to  cases  where  do  time 
contracts  for  service  were  then  in  existence, 
and  to  contracts  thereafter  to  be  entered 
into.  They  do  not  legitimately  apply  to  cos- 
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tracts  then  existing,  whose  terms  had  not 
expired."  Chicago,  etc,  R.  Go.  v.  U.  S., 
(1881)  104  U.  S.  680,  reversing  (1879)  15  Ct. 
CI.  232,  diatinguiahed  in  Eastern  R.  Co.  t?.  U. 
S.,  (1889)  129  U.  S.  391,  alarming  (1886)  20 
Ct.  CJl.  23.  See  also  St.  Paul,  etc.,  R.  CJo.  r. 
U.  S.,  (1885)  112  U.  S.  733,  20  Ct  CI.  523, 
affirming  (1883)  18  Ct  CI.  405;  Hannibal, 
etc.,  R.  Co.  V.  U.  S.,  (1883)  18  a.  CI.  213; 
Illinois  Cent  R.  Co.  i?.  U.  S.,  (1883)  18  Ct. 
CI.  118;   (1876)   15  Op.  Atty.-Gen.  182. 

But  where  a  railroad  company  was  carry- 
ing mails  under  an  order  fixing  the  compen- 
sation for  four  years  at  the  rate  authorized 
by  the-  preceding  text  "  unless  otherwise  or- 
dered/' it  was  held  that  the  words  quoted 
operated  as  a  reservation  of  power  in  the 
postmaster-general  to  make  the  reduction 
prescribed  by  this  section;  that  on  such  re- 
duction being  made  the  railroad  company 
might  have  refused  longer  to  transport  the 
mails;  and  that  where  it  made  no  protest, 
but  continued  to  transport  the  mails  at  the 
reduced  rate,  it  could  not  thereafter  recover 
the  amount  deducted  under  this  section. 
Eastern  R.  Co.  v.  U.  S.,  (1889)  129  U.  S.  391, 
affirming  (1885)  20  Ct  CI.  23. 

So  where  a  land-grant  comnany,  under  ob- 
ligation by  the  terms  of  the  grant  to  trans- 
port mails  at  such  price  as  Congress  might 
by  law  direct  or  the  postmaster-general  pre- 
scribe, was  transporting  the  mails  after  the 
expiration  of  a  written  contract,  at  the  price 
paid  before  the  expiration  of  such  contract, 
it  was  held  that  the  postmaster-general  had 
authority  to  reduce  the  compensation  as  pre- 
scribed by  this  and  the  preceding  section,  and 
the  railroad  company  was  not  entitled  to 
recover  the  price  paid  under  the  original  con- 
tract. Jacksonville,  etc.,  R.  Ck).  v.  U.  S., 
(1886)  118  U.  S.  626,  22  Ct.  CI.  475,  affirming 
(1886)  21  Ct.  CI.  155,  wherein  the  court  said: 
"  The  claimant  is  a  land-grant  railroad  com- 
pany, and  as  such  is  under  a  perpetual  con- 
tract with  the  United  States,  made  by  the 
Act  of  1856,  to  transport  the  mails  at  such 
prices  as  Congress  may  by  law  direct,  and  in 
the  absence  of  that  direction,  then  such  as 


the  postmaster-general  may  determine. 
When,  therefore,  on  and  after  July  1,  1876, 
the  company  carried  the  mails  without  any 
special  contract  with  the  postmaster-general, 
it  was  bound  by  the  contract  of  that  Act, 
making  its  compensation  subject  to  the  laws 
of  Congress.  The  company  had  no  option  in 
the  matter.  It  was  obliged  to  carry  the 
mails,  and  to  accept  whatever  price  Congress 
might  determine,  and  that  price  might  be 
established  after  as  well  as  before  service 
performed.  There  was  no  occasion  for  mak- 
ing a  time  contract  with  this  company.  It 
was  bound  by  the  Act  of  1856  to  perpetual 
service  in  transporting  the  mails,  and  when 
the  parties  ceased  entering  into  such  con- 
tracts it  is  the  proper  inference  that  they 
intended  that  the  service  should  be  performed 
under  the  original  contract  in  the  Act  of 
1856." 

Rights  of  successor  of  contracting  com- 
pany.—Where  a  railroad  company  is  per- 
forming service  for  an  agreed  rate  of  com- 
pensation, and  deductions,  under  this  and 
the  preceding  section,  are  wrongfully  made 
from  its  pay,  another  company  whicn  pur- 
chases its  assets  and  franchises  under  a  de- 
cree of  foreclosure  and  subsequently  con- 
tinues to  carry  the  mail  at  the  reduced  rate 
cannot  maintain  an  action  for  compensation 
at  the  original  rate  from  the  date  of  the  fore- 
closure apd  sale,  since,  under  R.  S.  sec.  3737, 
the  assignment  annulled  the  original  con- 
tract, leaving  the  claimant  subject  to  the 
operation  of  the  Acts  of  1876  and  1878.  Nor 
can  such  succeeding  company  recover  the 
amount  wrongfully  deducted  from  the  com- 
pensation of  the  first  company  prior  to  the 
foreclosure  and  sale,  since  such  claim  falls 
within  the  prohibition  of  R.  S.  sec  3477, 
making  void  all  assignments  of  claims 
against  the  United  States  before  the  ascer- 
tainment of  the  amount  due  and  the  issu- 
ance of  a  warrant  for  payment.  St.  Paul, 
etc.,  R.  Co.  V.  U.  S.,  (1883)  18  Ct.  CI.  405, 
affirmed  (1885)  112  U.  S.  733,  20  Ct.  CI.  523. 
See  also  Flint,  etc.,  R.  Co.  v.  U.  S.,  (1883)  18 
Ct.  CI.  420,  affirmed  (1885)  112  U.  S.  762. 


Sec.  4003.  ^Refusal  to  provide  postal  cars.]  In  case  any  railroad-com- 
pany now  furnishing  railway  post-office  cars  shall  refuse  to  provide  such  cars, 
such  company  shall  not  be  entitled  to  any  increase  of  compensation  under  the 
provisions  of  the  next  section.     [R.  S.] 

Act  of  March  3,  1873,  ch.  231,  17  Stat.  L.  658. 

Sec.  4004.  [Additional  pay  for  postal  cars.]  Additional  pay  may  be  al- 
lowed for  every  line  comprising  a  daily  trip  each  way  of  railway  post-office 
cars,  at  a  rate  not  exceeding  t\yenty-five  dollars  per  mile  per  annum  for  cars 
forty  feet  in  length ;  and  thirty  dollars  per  mile  per  annum  for  forty-five-foot 
cars ;  and  forty  dollars  per  mile  per  annum  for  fifty-foot  cars ;  and  fifty  dollars 
per  mile  per  annum  for  fifty-five  to  sixty-foot  cars.     [22.  8.] 

Mt  of  March  3,  1873,  ch.  231,  17  Stat.  L.  558. 
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appliances.]  ^  *  *  jY^j  hereafter  when  any  railroad  company  fail  or 
refuse  to  provide  railway  post-office  cars  when  required  by  the  Post-09ice  De- 
partment, or  shall  fail  or  refuse  to  provide  suitable  safety-heaters  and  safety- 
lamps  therefor,  with  such  iiuiuher  of  sawa  and  axes  to  each  car  for  use  in  case 
of  accident  as  may  he  required  by  the  Post-Office  Department,  said  company 
shall  have  its  pay  reduced  r«u  per  centum  ou  the  rates  fixed  in  section  four 
thousand  and  two  of  the  Revised  Statutes,  as  amended  by  act  of  July  twelfth, 
eigliteen  hundred  and  seventy-six,  entitled  "An  act  making  appropriations 
for  the  service  of  the  Post-Ofliee  Department  for  the  fiscal  year  ending  June 
thirtietli,  eighteen  Inmdrod  and  seventy-seven,  and  for  other  purposes,"  and 
as  further  amended  by  tiie  act  of  June  seventeenth,  eighteen  hundred  and 
seventy-eight,  entitled  "An  act  making  appropriations  for  the  service  of  the 
Post-Office  Dep.irtuient  for  the  fiscal  year  ending  June  tbirtiolh,  eighteen  hun- 
dred and  sevcuty-nine,  and  for  other  purpoees."     *     *     *      [^1  Stat.  L.  315.'\ 

ITiis  is  from  the  Postal  Service  Appropria-  teenth,   eiKhtoen   hundred   nnd   seventy-eight. 

tion  Act  of  March  1,  1S8I,  cli.  90.    The  pro-  entitled  'An  net  innkinp  appropriations   for 

visions   of   R.   S.   ttec.   4002,   iinJ   of   Acta   of  the  scrviee  of  tite  Post-Otlice  Depurtment  for 

.lii!v   12.   IS70,  ch,   170.  ^M'c.  1,  nnd  .fune   17,  the  fiwal   year   ending  June   thirtieth,   eigh- 

1878,  ch.  250,  sec.   1,  aie  set  out  supra,  pp.  (pen  hundred  iind  seventy. nine,  and  for  other 

021,  922.  purpo.ses";  and  section   five  of  the  act  enti- 

The   above   provisions   superseded   the   ia\-  tied  '  An  act  nwkinj;  appropriations  for  the 

lowing  proviaiona  of  Act  of  June   11,    1880,  service  of  the  Post-Ofiice  Department  for  the 

ch.  206,  sec.   1:  fiscal    year   ending   June   thirtieth,   eighteen 

"That  in  case  any  railroad  eompnny  fail  hundred  and  eighty,  and  for  other  purposes', 
or  refuse  to  provide  rnilivay  post-office  cars  approved  Mareh  third,  eighteen  liundred  and 
when  required  by  the  Post-Office  Departnient  seventy-nine.  be.  nnd  the  snine  is  hereby, 
said  company  shall  have  its  pay  reduced  ten  repealed."  [?f  HIat.  L.  J78.] 
|)er  centum  on  the  rates  fixed  in  section  four  This  superseded  section  and  the  Act  of 
thousand  and  two  of  the  Revised  Statutes  1879  repealed  thereby  did  not. operate  to  re- 
as  amended  by  act  of  July  twelfth,  eighteen  peal  sec.  3U62.  supra,  authorizing  tbe  post- 
hundred  and  seventy-six,  entitled  '  An  act  master-general  to  make  deductions  and  im- 
making  appropriations  for  the  .iprvioe  of  the  pose  fines  in  the  mail-transportation  service. 
Post-office  Department  for  the  fiscal  vear  Chicngo.  etc.,  R.  Co.  r.  V.  S.,  (1888)  127 
ending  June  thirtieth,  eigbtpcn  hun.ircd'and  U.  S.  400,  23  Ct.  CI.  504;  Jacksonville,  etc., 
seventy-seven,  and  for  other  purposes',  and  E.  Co.  r.  U.  8-,  (1880)  21  CI.  CI.  173,  af- 
as  further  amended  by  the  act  of  June  seven-  firmed    (1880)    118   U.  S.  620. 

Sec.  40(ffi.  [Leiujtk  and  fittUig  of  cars.]  The  length  of  cars  required  for 
such  post-office  railway-car  service  shall  be  determined  by  the  Post-Office  De- 
partment, and  all  such  cars  shall  he  properly  fitted  up,  furnished,  warmed,  and 
lighted  for  the  accommodation  of  clerks  to  accompany  and  distribute  the  mails. 
[R.  8.] 

,  17  SUt.  L.  558. 


Sec.  4,  [Style,  constmrlum .  flttngs,  and  mainienancp  of  cars.]  That  all 
cars  or  parts  of  ears  used  for  the  railway  mail  service  shall  be  of  such  style, 
length,  and  charaofer.  nnd  fnniishfrl  in  such  manner,  as  shall  he  required  by 
the  Postmaster  General,  and  shall  1)0  constnicted,  fitted  up,  maintained,  heated, 
and  lighted  by  and  at  the  expense  of  t!\e  railroad  companies.     [^'Stai.  L.  S58.] 

This  is  from  the  Act  of  March  3,  1879,  ch.  180. 


railway  conipaniea  carrying  mail  may  fiimisb  free  transportation  on  the  line 
of  their  respective  roads  to  railway  mail  clerks.     *     *     ♦     [SO  Stat.  L.  W^.] 

This  13  from  the  Postal  Service  Appropria-  June  9,  1806,  eh.  380,  see.  1,  29  Stat.  L. 
tion  Act  of  June  13,  1898,  ch.  446.  A  sim-  316,  and  March  3,  1897,  ch.  385,  sec.  1,  29 
ilar  proTision  was  contained  in  the  Acts  of       Stat  L.  640. 

An  act  authotizing  tlie  employment  of  mail-messengeis  in  the  postal  service. 

[Act  of  March  3,   1887,  ch.  340,  34  Stat.  L.  493.^ 

[MoaI  messenger  service  in  connection  with  railroad,  sleamhoat,  transfer, 
bridges,  ferries,  branch  offices,  e/c]  That  the  Postmaster-General  be,  ami  he  is 
hereby,  authorized  to  oniploy  such  mail -messenger  sen'ice  as  may  be  necessary- 
for  the  carriage  of  the  mails  in  connection  with  railroad  and  aleaniboat  service,  - 
transfer  service  between  depots,  over  bridges  or  ferries,  between  post-oiEces, 
post-offiees  and  branch  offices  or  stations,  in  cases  where  by  the  laws  and  regiil;'.- 
tions  of  the  Post'OfBee  Department,  railroad  companies,  steamboat  companies, 
and  the  masters  of  vessels  are  not  required  to  deliver  into  and  take  from  the 
post-offices  the  mails  carried  on  their  lines  or  vessels.      [2.^  Stat.  L.  i92.'\ 


Sec.  3.  [Special  transfer  between  St.  Louis  and  East  St.  Louis.]  That  the 
Postmaster-General  is  hereby  authorized,  in  his  discretion,  to  pay  from  appro- 
priations for  transportation  by  railroad  routes  for  the  special  transfer  and 
terminal  sen'ico  between  the  Union  Station  at  East  Saint  Louis,  Illinois,  and 
the  Union  Station  at  Saint  Lonis,  Missouri ;  including  the  use,  lighting,  and 
heating  of  mail  building  and  the  transfer  service  at  Saint  Louis,  at  the  rate 
of  not  exceeding  fifty  thousand  dollar.s  per  annum,  beginning  on  the  first  day  of 
July,  eighteen  hundred  and  ninety-nine.     [30  Stat.  L.  965.'] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  1,  1899,  ch.  327. 


[XI  FoBEioH  Kail  Sebvicx.] 

Sec.  4006.  {Foreign-  maU-transportation  contracts.]  The  Postmaster- 
General,  after  advertising  for  proposals,  may  enter  into  eontrnfts  or  make  suit-- 
able  arrangements  for  transporting  the  mail  through  any  foreign  country,  be- 
tween any  two  points  in  the  United  States,  and  .«uch  transportation  shall  I>e 
by  the  speediest,  safest,  and  most  economical  route:  and  nil  ronlnicts  thrrefctr 
may  Ix"  revoked  whenever  any  new  road  or  canal  shall  lie  opened  affordinjz  .t 
speedier,  more  economical,  and  pqunlly  safe  transportation  between  the  same 
points;  but  in  cusp  of  ihe  revocation  of  any  such  contract,  a  fair  indemnity 
shall  be  awarded  to  the  contractor.     [ li.  8.] 

Act  of  June  R,  1872,  cii.  33.-).   17   RUt.  L.       of  thiv  iC,  of  llip  Revise,!   Stntnt™  entitled 

Sections   ^006-4016   eonstitiite    chapter    11  Limitation  :<■'  In  (eiiti  nf  I'onlinet.  wn  Act 

of  Mh.v  17,  IH7S.  rh.  107,  see.  5,  Hiipra.  p.  898. 

Sec.  4007.    [Contrnrtt  for  carrt/iii^  nw.ih  beln-eeih  VniieA  SItiti-s  nnd  for- 
eign countries.]    The  Postmaster-General  may,  afler  advertising  for  pro)>3sal3, 
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&.  8.  see.  4009. 


enter  into  contract  for  the  transportation  of  the  mail  between  the  United  States 
and  any  foreign  country  whenever  the  public  interests  will  thereby  be  pro- 
moted.    [R.  8.'] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
316. 

Compensation  of  American  steamships  lim- 
ited to  sea  and  inland  postage.  —  The  au- 
thority to  make  contracts  for  carrying  th^ 
mail  between  porta  of  the  United  States  and 
foreign  ports,  given  by  this  section,  is  limited 
by  section  4009,  tn/ra,  with  respect  to  the 
amount  of  compensation;  so  that  in  such 
contracts  under  the  former  section  no  greater 
compensation  can  be  allowed  to  American 
steamship  lines  than  the  sea  and  inland  post- 
age upon  the  mail  transported.  "  Those  sec- 
tions [4007  and  4009]  embody  provisions 
which  originated  with  the  Acts  of  March  3, 
1845,  ch.  69,  and  June  14,  1858,  ch.  164. 
The  Act  of  1845  gave  the  postmaster-general 
authority  *  to  contract  for  the  transporta- 
tion of  the  United  States  mail  between  any 
of  the  ports  of  the  United  States  and  a  port 
or  ports  of  any  foreign  power  whenever,  in 
his  opinion,  the  public  interest  will  thereby 
be  promoted.'  It  prescribed  no  limitation 
in  regard  to  the  amount  of  compensation  to 
be  allowed  for  such  transportation.  The  Act 
of  1858,  however,  restricted  the  authority 
of  the  postmaster-general  in  that  regard. 
♦  ♦  ♦  The  fifth  section  of  the  last- 
mentioned  act  authorized  him  to  allow 
for  such  transportation,  if  by  an  American 
vessel,  the  sea  and  United  States  inland  post- 
age, and  if  by  a  foreign  vessel,  the  sea  post- 
age only  on  the  mails  conveyed.  The  pro- 
visions of  this  section  were  re-enacted  by 
section  4  of  the  Act  of  June  15,  1860,  ch.  131, 
and  extended  so  as  to  include  transportation 
between  ports  of  the  United  States,  touching 
at  a  foreign  port.  By  section  9  of  the  Act 
of  March  3,  1865,  ch.  89,  the  fourth  section 


of  the  Act  of  1860,  just  mentioned,  was  so 
modified  that  the  compensation  for  trans- 
porting the  mails  between  the  United  States 
and  any  foreign  port,  or  between  ports  of 
the  United  States,  touching  at  a  foreign  port. 
was  limited  to  'any  sum  not  exceeding  the 
sea  and  United  States  inland  postage,'  or 
*any  sum  not  exceeding  the  sea  postage/ 
on  the  mails  conveyed,  according  as  the  ser- 
vice should  be  performed  by  an  American 
or  by  a  foreign  vessel.  This  legislation,  in- 
cluding the  provision  in  the  Act  of  1845, 
above  referred  to,  was  subsequently  embodied 
without  material  alteration  in  sections  267 
and  269  of  the  Act  of  June  8.  1872,  entitled 
'An  act  to  revise,  consolidate,  and  amend 
the  statutes  relating  to  the  Post-Office  De- 
partment;' and  as  the  law  now  stood  it 
is  very  clear  that  the  postmaster-general,  in 
contracting  with  American  steamship  lines 
for  the  transportation  of  the  mail  between 
the  United  States  and  foreign  ports,  could 
not  allow  a  greater  compensation  for  such 
service  than  the  sea  and  inland  postage  upon 
the  mail  transported.  Sections  267  and  269 
of  the  Act  of  1872  were  adopted  without 
change  in  the  Revised  Statutes,  becoming 
sections  4007  and  4009  thereof;  so  that  no 
modification  of  the  law  was  effected  by  the 
revision  touching  the  subject  of  compensation 
for  foreign  mail  transportation."  (1885)  18 
Op.  Atty.-Gen.  248. 

The  effect  of  recent  legislation,  Act  March 
3,  1885,  ch.  342,  upon  the  authority  of  the 
postmaster-general  to  contract  for  the  trans- 
portation of  foreign  mails  was  not  consid- 
ered in  rendering  the  above  opinion.  (1885) 
18  Op.  Atty.-Gen.  248. 


Sec.  4008.  [Foreign  moAl,  how  transported.']  The  mail  between  the  United 
States  and  any  foreign  port,  or  between  ports  of  the  United  States  touching 
at  a  foreign  port,  shall  be  transported  in  steamships ;  but  the  Postmaster-General 
may  have  such  transportation  performed  by  sailing-vessels  when  the  service 
can  be  facilitated  thereby.     [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  316. 

S©C.  4009.  [Pdy  for  transporting  foreign  mail.']  For  transporting  the  mail 
between  the  United  States  and  any  forei^  port,  or  between  ports  of  the  United 
States  touching  at  a  foreign  port,  the  Postmaster-General  may  allow  as  com- 
pensation, if  by  a  United  States  steamship,  any  sum  not  exceeding  the  sea  and 
United  States  inland  postage;  and  if  by  a  foreign  steamship  or  by  a  sailing- 
vessel,  any  sum  not  exceeding  the  sea-postage,  on  the  mail  so  transported. 
[R.  8.] 

foreign  ports,  given  by  section  4007,  Mipro, 
is  limited  by  this  section,  with  respect  to 
the  amount  of  compensation;  so  that  in  such 
contracts  under  the  former  section  no  greater 
compensation  can  be  allowed  to  American 
steamship  lines  than  the,aea  and  inland  posi- 
ng upon  the  mail  transported.  (1885)  18 
Op.  Atty.-Gen.  248. 
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Act  of  June  8,  1873,  ch.  335,  17  Stat.  L. 
316. 

See  further.  Act  of  March  3,  1891,  ch.  519, 
sec.  5,  infra,  p.  930. 

Compensation  of  American  steamships  lim- 
ited to  sea  and  inland  postage.  —  The  au- 
thority to  make  contracts  for  carrying  the 
mail  between  ports  of  the  United  States  and 


the   poatmaater-general's   discretion,   subject^  Ilw  statute  of  limitations  ia  not  suspended 

however,  to   the   limitation   of   thia   Bection,  by  the  fact  ttiat  a  mail  carrier  is  ignorant 

that  it  shall  not  exceed  "  the  sea  and  United  of   the   amount   due   him   and   dependent   on 

States  inland  postage."    PaciSc  Mai)  Steam-  the   department    for    information,    and    that 

ship  Co,  V.  U.  S.,  (1892)   28  Ot.  CI.  1.  he  reliea   upon   statements  which   profess  to 

The  postmaster -general  may  fix  the  com-  give  the  amounts  due,  but  do  not.     Pacific 

pensation   at   leu   tl^an   the   sea   "postages,"  Mail  Steamship  Co.  v.  U.  S.,   (1892)   28  Ct. 

hut  where  he  does  fix  it  at  that  rate  be  can-  CI.   1. 

not  pay  leas.     Pacific  Mai)  Steamship  Co,  t>.  Compensation    of    vessels    accepted    as    of 

U.  S.,  (1SB2)  28  Ct.  CI.  1.  class  inferior  to  that  contracted  for.  — Where 

Sea  postage  is  the  dilTerence  between  the  a  contract  is  made  with  a  company  for  carry- 
total  postage  and  the  United  States  inland  ing  foreign  mails  in  vessels  of  the  third 
postage,  plus  the  inland  postage  of  the  for-  class,  but  the  Secretary  of  the  Navy  ac' 
eign  receiving  country  when  charged  and  all  cepta  the  vessels  aa  of  the  fourth  class,  the 
intermediate  tranait  charges  when  made.  company  is  not  entitled  to  pay  at  the  rate 
Pacific  Mail  Steamship  Co.  v.  iJ.  S,,  (1S92)  of  one  dollar  per  mi^e,  as  provided  for  in 
28  Ct.  CI.  1.  section  5  of  the  Act  of  March  3,  1891,  ch.5ie, 

Where  a   mail  carrier  has  do  means  of  infra,  p.  9!iO,  for  the  third  class  of  vessels, 

knowing    the    amount    of    compenution    to  nor  at  the  rate  prescribed  therein  for  fourth- 

whioh   he    is   entitled,   and   accepts   what   is  class   vessels,  hut  must  receive   its   compen- 

paid  to  him  on  the  assurance  that  it  is  the  sation    under    this    section.      (1892)    20   Op 

full  amount  of  the  agreed  compensation,  be  Atty.-Gen.  409. 
is  not  concluded  by  his  acquiescence.    Pacific 

Sec.  4010.  [Fine  of  mail-coniractors  for  delay.'\  The  Postmaster-General 
may  impose  fines  on  contractors  for  transporting  the  mail  between  the  United 
States  and  any  foreign  country,  for  any  unreasonable  or  unnecessary  delay  in 
the  departure  of  such  mail,  or  the  performance  of  the  trip ;  but  the  fine  for  any 
one  default  shall  not  exceed  one-half  the  contract  price  for  the  trip.     [E.  8.] 


Sec.  4011.  [Discontinmng  foreign  maU-traaisportaiion  contracts.]  Every 
contract  for  transporting  the  mail  between  the  United  States  and  any  foreign 
country  shall  contain,  besides  the  usual  stipulation  for  the  ri^t  of  the  Post- 
master-General to  discontinue  the  same,  the  further  stipulation  that  it  may 
be  terminated  by  Congress,     [fl,  S.] 

Act  of  June  8,  1872,  ch.  336,  IT  Stat.  L.  31& 


lAH  of  March  3,  1801,  ch.  019,  30  Stat.  L.  aso.] 

[Sec.1.]  [Contracts  for  ocean  mail  service  on  American  ste(vmskips.]  That 
the  Postmaster-General  is  hereby  authorized  and  empowered  to  enter  into  con- 
tracts for  a  term  not  less  than  five  nor  more  than  ten  years  in  duration,  with 
American  citizens,  for  the  carrying  of  mails  on  American  steamships,  between 
porta  of  the  United  States  and  such  porta  in  foreign  countries,  the  Dominion  of 
Canada  excepted,  as  in  his  judgment  will  best  subserve  and  promote  the  postal 
and  commercial  interests  of  the  United  States,  the  mail  service  on  such  lines 
to  be  equitably  distributed  among  the  Atlantic,  Mexican  Gulf  and  Pacific  ports. 
Said  contracts  shall  be  made  with  the  lowest  responsible  bidder  for  the  per- 
formance of  said  service  on  each  route,  and  the  Postmaster-General  shall  have 
the  right  to  reject  all  bids  not  in  his  opinion  reasonable  for  the  attaining  of  the 
purposes  named,     [26  Stat.  L.  8S0.] 

"  The-  ultimate  purposes  of  the  act  are  U>       reserve   of   ships   and   men.     The   meani   to 
provide   an   ocean    mail   service,   to   promote       be    used    is    American -built    and    American- 
eonuDcrce,  and  to  secure  a  permanent  naval       manned  ships  of  certain  classes.    It  ia  com- 
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Act  of  March  8,  189L 


mon  knowledge  that  the  number  of  such 
ships  now  in  existence  is  very  small.  The 
chief  purpose  of  the  act,  therefore,  is  to 
encourage  and  induce  American  citizens  to 
build,  equip,  man,  and  navigate  vessels  of 
the  kinds  described  in  the  act  for  the  ser- 
vice therein  provided  for.  The  period,  not 
exceeding  three  years,  which  may  under  the 
second  section  elapse  between  the  execution 
of  the  contract  and  the  beginning  of  the 
service,  is,  of  course,  intended  to  enable  con- 
tractors to  build  their  ships  after  the  con- 
tracts of  service  are  entered  into.  A  similar 
intent  may  be  gathered  from  the  fourth  sec- 
tion. With  the  purpose  clearly  defined,  the 
construction  of  the  terms  of  the  act  must 
be  made  to  conform  thereto.  The  greatest 
inducement  which  Congress  could  offer  to 
contractors  to  make  the  enormous  outlay 
necessary  to  build  the  ships  required  by  the 
act  was  certainty  in  the  rate  and  duration 
of  compensation,  and  in  the  other  conditions 
of  the  service.  By  requiring  the  contract  to 
be  made  with  the  lowest  responsible  bidder 
the  act  gives,  and  was  intended  to  give,  to 
every  American  citizen  an  equal  opportunity 
to  bid  and  compete  for  the  benefits  accru- 
ing under  the  act  to  contractors,  and  to  en- 
able him  in  making  his  bid  to  know  exactly 
what  his  liability  and  reward  under  the  con- 
tract he  bids  for  should  be.  In  furtherance 
of  this  plan,  the  advertisement  is  required  to 
state  the  route  to  be  traversed,  the  date  of 
the  contract,  the  duration  of  it,  the  size  of 
the  steamers  to  be  used,  the  number  of  trips 
a  year,  the  times  of  sailing,  and  the  time 
of  commencing  the  service.  Everything  which 
makes  for  certainty  of  liability  and  benefit 
under  the  contracts  to  be  let  aids  and  serves 
the  chief  purpose  of  the  act.  That  construc- 
tion of  its  terms,  therefore,  which  leads  to 
certainty  and  definiteness  in  the  contracts 
is  to  be  favored.  It  follows  that  no  power 
should  be  implied  in  the  postmaster-general 
to  vary  at  his  discretion  th^j  operation  of 
the  contracts  when  once  entered  into,  and. 
that  any  such  powers,  if  any,  which  are  ex- 
pressly given  in  the  act  should  be  strictly 
construed.  The  statute  under  discussion  is 
to  be  viewed  in  this  respect  very  differently 
from  such  statutes  as  provide  for  inland 
mail  service."  (1891)  20  Op.  Atty.-Gen. 
161. 

The  term  "American  citizen"  as  used  in 
this  Act  includes  a  corporation  organized  un- 


der the  laws  of  any  state  in  the  United 
States.  (1891)  20  Op.  Atty.-Gen.  161. 
'Duration  of  term.  —  Whenever  the  ser- 
vice begins  under  the  contract,  no  matter 
what  its  character,  the  term  has  begun,  and 
no  power  exists  to  make  that  term  longer 
than  ten  years.  The  mere  fact  that  a  change 
is  to  be  made  in  the  character  of  the  ser- 
vice before  the  end  of  the  term  is  not 
material  if  the  change  is  defined  and  fixed 
when  bids  are  made.  (1891)  20  Op.  Atty.- 
Gen.  161. 

Conditions  varying  the  terms  of  the  con- 
tract necessitate  new  bids.  —  There  is  no 
authority  in  the  Act  for  insertion  in  the 
contracts  of  a  condition  by  which  the  post- 
master-general and  the  contractor  may  sub- 
sequently vary  the  terms  of  the  contract, 
both  as  to  the  class  of  ships  and  rate  of  com- 
pensation, without  submitting  the  rate  to 
the  effect  of  competition.  (1891)  20  Op. 
Atty.-Gen.   161. 

Where  a  contract  has  been  entered  into 
with  a  part3'  for  foreign  mail  service  for  a 
term  of  ten  years  under  this  Act,  it  would 
not  be  competent  to  make  a  new  contract 
with  that  same  party  for  five  years  in  lieu 
of  the  ten  years  unless  the  party  procured' 
the  same  by  new  bidding  after  due  adver- 
tisement, and  any  change  in  the  terms  of 
the  contract  between  the  parties  releases  the 
sureties  on  said  contract  from  subsequent 
liability,     (1892)  20  Op.  Atty.-Gen.  322. 

The  postmaster-general  may  accept  a  pro- 
posal from  the  Pacific  Mail  Steamship  Com- 
pany, the  holder  of  a  contract  with  the  gov- 
ernment for  performing  second-class  mail 
service,  to  perform  first-class  mail  servirp 
under  this  Act,  on  the  condition  that  if  the 
proposal  be  accepted,  the  existing  contract 
shall  be  rescinded;  but  the  company  should 
be  required  to  stipulate,  for  the  safety  of 
the  government,  that,  in  consideration  of  the 
above,  the  existing  contract  shall,  at  the 
option  of  the  government,  be  void  in  case 
some  other  party  than  the  company  shall 
be  the  successful  bidder  for  first-class  ser- 
vice.    (1892)   20  Op.  Atty.-Gen.  304. 

The  discontinuance  of  mail  service  and  the 
allowance  as  full  indemnity  to  the  contractor 
of  one  month's  extra  pay,  as  provided  by 
section  817,  Postal  Laws  and  Regulations 
1887,  cannot  be  applied  to  contracts  for 
ocean  mail  service  under  this  Act.  (1892) 
20  Op.  Atty.-Gen.  293. 


Sec.  2.  [Advertisement,]  That  before  making  any  contract  for  carrying 
ocean  mails  in  accordance  with  this  act  the  Postmaster  General  shall  ijivc 
public  notice  by  advertising  once  a  week,  for  three  months,  in  such  daily  papers 
as  he  shall  select  in  each  of  the  cities  of  Boston,  Xew  York,  Philadelphia,  Balti- 
more, Xew  Orleans,  Saint  Louis,  Charleston,  Xorfolk,  Savannah,  Galveston, 
and  Mobile,  and  when  the  proposed  ser^^ice  is  to  be  on  the  Pacific  Ocean,  then  in 
San  Francisco,  Tacoma,  and  Portland.  Such  notice  shall  describe  the  route, 
tlie  time  when  such  coutract  will  be  uuide,  tlie  duration  of  the  same,  the  size  of 
the  steamers  to  l)e  used,  the  number  of  trips  a  year,  the  times  of  sailing,  and 
the  time  when  tlie  service  shnll  commence,  which  shall  not  be  more  than  three 
years  after  the  contniot  shjiU  Ix^  let.  The  details  of  the  mode  of  advertising 
and  letting  such  contracts  shall  be  conducted  in  the  manner  prescribed  in  chap- 
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ter  eight  of  title  forty-six  of  the  Revised  Statutes  for  the  letting  of  inland  mail 
contracts  so  far  as  the  same  shall  be  applicable  to  the  ocean  mail  service.  \26 
Stat.  L.  8S1.'] 

details  in  the  mode  of  advertising  and  letting 
contracts.  Reference  is  had  by  this  clause 
only  to  such  sections  of  chapter  8  as  relate 
to  the  mode  of  receiving  proposals  (section 
3944),  or  the  guaranty  of  proposals  (section 
3845),  or  the  oath  to  accompany  the  bid 
(section  3946),  or  to  any  of  the  preliminaries 
required  thereby  in  the  course  of  selecting 
the  successful  bidder  and  the  making  of  the 
contract,  if  they  are  properly  applicable  to 
the  ocean  mail  service.  To  give  it  the  wider 
construction  suggested  by  incorporating  sec- 
tion 3960  in  the  Act  would  not  only  be  at 
variance  with  the  ordinary  significance  of  the 
language  used  in  the  clause  of  reference,  but 
it  would  be  contrary  to  the  general  purposes 
of  the  Act."     (1891)  20  Op.  Atty.-Gen.  161. 


Chapter  8  of  title  46  of  the  Revised  Stat- 
utes, above  mentioned,  constitutes  sections 
3941-3963,  found  in  division  VIII.  of  this 
title. 

"Details  of  the  mode  of  advertising."  — 
"The  language  used  shows  conclusively  that 
it  was  not  intended  by  the  reference  to 
chapter  8  of  title  46  of  the  Revised  Statutes 
to  enlarge  the  powers  of  the  postmaster- 
general,  but  only  to  make  more  definite  the 
procedure  in  accomplishing  what  had  been 
provided  for.  The  words  are,  *  the  details 
of  the  mode  of  advertising  and  letting  such 
contracts  shall  be  conducted  in  the  manner,' 
etc.  Certainly  the  unlimited  power  to  in- 
crease or  reduce  the  amount  of  service  under 
the  contract  could  not  be  included  in  the' 


Sec.  3.   [Builds  ownership^  crews,  construction,  cund  classification  of  steam- 

fhips."]    That  the  vessels  employed  in  the  mail  service  under  the  provisions  of 

this  act  shall  be  American  built  steam-ships,  owned  and  officered  by  American 

citizens,  in  conformity  with  the  existing  laws,  or  so  owned  and  officered  and 

registered  according  to  law,  and  upon  each  departure  from  the  United  States 

the  following  proportion  of  the  crew  shall  be  citizens  of  the  United  States,  to  wit : 

During  the  first  two  years  of  such  contract  for  carrying  the  mails,  one-fourth 

thereof ;  during  the  next  three  succeeding  years,  one-third  thereof ;  and  during 

the  remaining  time  of  the  continuance  of  such  contract  at  least  one-half  thereof ; 

and  shall  be  constructed  after  the  latest  and  most  approved  types,  with  all  the 

modern   improvements  and  appliances  for  ocean   steamers.      They  shall  be 

divided  into  four  classes.    The  first  class  shall  be  iron  or  steel  screw  steamships, 

capable  of  maintaining  a  speed  of  twenty  knots  an  hour  at  sea  in  ordinary 

weather,  and  of  a  gross  registered  tonnage  of  not  less  than  eight  thousand  tons. 

No  vessel  except  of  said  first  class  shall  be  accepted  for  said  mail  service  under 

the  provisions  of  this  act  between  the  United  States  and  Great  Britain.     The 

second  class  shall  be  iron  or  steel  steamships,  capable  of  maintaining  a  speed 

of  sixteen  knots  an  hour  at  sea  in  ordinary  weather,  and  of  a  gross  registered 

tonnage  of  not  less  than  five  thousand  tons.     The  third  class  shall  be  iron 

or  steel  steamships,  capable  of  maintaining  a  speed  of  fourteen  knots  an  hour 

at  sea  in  ordinary  weather,  and  of  a  gross  registered  tonnage  of  not  less  than 

two  thousand  five  hundred  tons.     The  fourth  class  shall  be  iron  or  steel  or 

wooden  steam-ships,  capable  of  maintaining  a  speed  of  twelve  knots  an  hour 

at  sea  in  ordinaxy  weather,  and  of  a  gross  registered  tonnage  of  not  less  than 

fifteen  hundred  tons.     It  shall  be  stipulated  in  the  contract  or  contracts  to  be 

entered  into  for  the  said  mail  service  that  said  vesslels  may  carry  passengers 

with  their  baggage  '"^  addition  to  said  mails  and  may  do  all  ordinary  business 

done  by  steam-ships.      [26  Stat.  L.  881.^ 

Second-class   vessels   excluded   from   mail  England,  as  an  intermediate  point,  in  view 

service  to  England.  —  "In  a  contract  for  ser-  of  the  fact  that  service  between  the  United 

vice  to  the  continent  of  Europe  in  vessels  of  States  and  Great  Britain  is  limited  to  ves- 

the  second  class,  a  provision  catmot  be  made  sels  of  the  first  class."     (1891)  20  Op.  Atty.- 

for  the  delivery  of  mails  at  Southampton,  Gen.  161. 

Sec.  4.  {^Convertibility  of  vessels  into  naval  cruisers  —  inspection  and  ap' 
proved,']  That  all  steam-ships  of  tho  first,  second,  and  third  classes  employed 
as  above  and  hereafter  built  shall  be  constructed  with  particular  reference  to 
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prompt  aiid  ecouoinical  conversion  into  auxiliary  naval  cruisers,  and  according 
to  plans  and  specifications  to  be  agreed  upon  by  and  between  the  owners  and 
the  Secretary  of  the  Navy,  and  they  shall  be  of  sufiicient  strength  and  stabilit\* 
to  carry  and  sustain  the  working  and  operation  of  at  least  four  effective  rifled 
cannon  of  a  caliber  of  not  less  than  six  inches,  and  shall  be  of  the  highest  rating 
known  to  maritime  commerce.  iVnd  all  vessels  off  said  three  classes  heretofore 
built  and  so  employed  shall,  before  they  are  accepted  for  the  mail  service  herein 
provided  for,  be  thoroughly  inspected  by  a  competent  naval  officer  or  constructor 
detailed  for  that  service  by  the  Secretary  of  tiie  Xavy;  and  such  officer  shall 
report,  in  writing,  to  the  Secretary  of  the  Navy,  who  shall  transmit  said  reyjort 
to  the  Postmaster-General;  and  no  such  vessel  not  approved  by  the  Secretary 
of  the  Navy  as  suitable  for  the  service  required  shall  be  employed  by  the  Post- 
master-General as  provided  for  in  this  act     \26  Stat.  L.  8S1.'\ 

Sec.  5.  [^Compensation,  dedtuctions,  fines,  and  penalties.^  That  the  rate  of 
compensation  to  be  paid  for  such  ocean  mail  serv^ice  of  the  said  first-class  ships 
shall  not  exceed  the  sum  of  four  dollars  a  mile,  and  for  the  second-class  ships 
two  dollars  a  mile,  by  the  shortest  practicable  route,  for  each  outward  voyage: 
for  the  third-class  ships  shall  not  exceed  one  dollar  a  mile  and  for  the  fourth- 
class  ships  two  thirds  of  one  dollar  a  mile  for  the  actual  number  of  miles 
required  by  the  Post  Office  Department  to  be  traveled  on  each  outward  bound 
voyage:  Provided,  That  in  the  case  of  failure  from  any  cause  to  perform  the 
regular  voyages  stipulated  for  in  said  contracts  or  any  of  them,  a  pro  rata 
deduction  shall  be  made  from  the  compensation  on  account  of  such  omitted 
voyage  or  voyages;  and  that  suitable  fines  and  penalties  may  be  imposed  for 
delays  or  irregularities  in  the  due  performance  of  service  according  to  the  eon- 
tract,  to  be  determined  by  the  Postmaster-General:  Provided  further,  That 
no  steam-ship  so  employed  and  so  paid  for  carrying  the  United  States  mails  shall 
receive  any  other  bounty  or  subsidy  from  the  Treasury  of  the  United  States. 
[26  Stat.  L.  832.] 

The  word  **  mile"  as  used  in  this  section  Compensation  of  vessels  accepted  as  of 
means  mile  of  5,280  feet  and  not  a  geographi-  class  inferior  to  that  contracted  for.  —  Where 
cal  mile.  "  The  fact  that  in  section  3  the  a  contract  is  made  with  a  company  for  carry- 
word  *knot'  is  used,  and  that  in  section  5  ing  foreign  mails,  in  vessels  of  the  third 
the  word  *  mile '  is  used,  seems  to  me  to  class,  but  the  secretary  of  the  navy  accepts 
indicate  a  different  legislative  meaning  in  the  vessels  as  of  the  fourth  class,  the  com- 
one  case  than  in  the  other.  If  it  had  been  pany  is  not  entitled  to  pay  at  the  rate  of 
the  purpose  of  Congress  that  the  subsidy  one  dollar  per  mile,  as  provided  for  in  this 
should  be  paid  by  geographical  mile,  it  would  section  for  the  third  class  of  vessels,  nor 
have  been  natural,  following  the  langimgo  at  the  rate  prescribed  above  for  fourth -class 
of  the  third  section,  to  have  also  used  the  vessels,  but  must  receive  its  compensation 
word  '  knot '  in  the  fifth  section."  (1891)  20  under  section  4009,  supra.  (1892)  20  Op. 
Op.  Atty.-Gen.  98.  Atty.-Gen.  409. 

Sec.  6.  [Transportation  of  mail  messengers.]  That  upon  each  of  said 
vessels  the  United  States  shall  be  entitled  to  have  transported,  free  of  charge,  a 
mail-messenger,  whose  duty  it  shall  be  to  receive,  sort,  take  in  charge  and  deliver 
the  mails  to  and  from  the  United  States,  and  who  sliall  be  provided  with  suitable 
room  for  the  accommodation  of  himself  and  the  mails.      [26  Stat.  L.  882.] 

Sec.  7.  [Service  of  naval  officers  —  pay  and  duties.]  That  oflScers  of  the 
United  States  Navy  may  volunteer  for  sen'ice  on  said  maij  vessels,  and  when 
accepted  by  the  contractor  or  contractors  may  be  assigned  to  such  duty  by  the 
Secretary  of  the  Na\^'  whenever  in  his  opinion  such  assignment  can  be  made 
without  detriment  to  the  service,  and  while  in  said  employment  they  shall 
receive  furlough  pay  from  the  Government,  and  such  otlier  compensation  from 
the  contractor  or  contractors  a^  nmy  Ik-  ngreed  upon  by  the  parties:    Provided, 
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merchant  service.      [£6  Stat.  L.  832.] 

Sec,  8.  [Cadets  or  apprentices.]  That  said  vessels  shaH  take,  as  cadets  or 
apprentices,  one  American-born  bov  under  t\vonty-<iiic  years  of  age  for  each  one 
thousand  tons  gross  register,  and  one  for  each  majority  fraction  thereof,  who 
shall  be  educated  in  the  duties  of  seamanship,  rank  as  petty  officers,  and  receive 
such  pay  for  their  services  as  may  be  reasonable.      126  Stai.  L.  832.] 

Sec.  9.  {_Payment  for  vessels  when  taken  as  a-uisers.]  That  such  steamers 
may  be  taken  and  nsed  by  the  United  States  as  transports  or  cruisers,  upon 
payment  to  the  owners  of  the  fair  actual  value  of  the  same  at  the  time  of  the 
taking,  and  if  there  shall  he  a  disagreement  as  to  the  fair  actual  value  of  the 
same  at  the  time  of  the  taking,  and  if  there  shall  lx>  a  disagreement  as  to  the 
fair  actual  b3tween  the  United  States  and  tlie  ownei's,  then  the  same  shall  be 
determined  by  two  impartial  appraisers,  one  to  he  appointed  by  each  of  said 
parties,  they  at  the  same  time  selecting  a  third,  who  shall  act  in  said  appraise- 
ment in  case  the  two  shall  fail  to  agree.      [20  Stat.  L.  SS2.] 

The  above  ia  the  reading  of  the  Statutes  at  Large. 


[Sec.  1.]  [Tra-nsportaiion,  corrhpensation,  and  expense  of  clerks  on  ocean 
mail  vessels  —  cost  of  transfer  of  foreign  mails  at  home  ports.]  *  *  * 
That  hereafter  the  Postmaster-General  shall  be  authorized  to  expend  such  sums 
as  may  be  necessary,  not  exceeding  fifty-five  thousand  dollars,  to  cover  one-half 
of  the  cost  of  transportation,  compensation,  and  e.xpcnse  of  clerks  to  be  em- 
ployed in  assorting  and  pouching  mails  in  transit  on  steamshipe  between  tlie 
United  States  and  other  postal  administrations  in  the  International  Post-al 
Union,  and  not  exceeding  forty  thousand  dollars  for  transferring  the  foreign 
mail  from  incoming  steamships  in  Now  York  Bay  to  the  several  steamship  and 
railway  piers,  and  between  the  steamship  piere  in  New  York  City  and  Jersey 
City  and  the  post-ofiice  and  railroad  stations,  and  for  transferring  the  foreign 
mail  from  incoming  steamships  in  San  Francisco  Bay  to  the  piers.  [32  Stal. 
L.  116.] 

This  18  from  the  Postal  Service  Appropria-  they  are  givpn  in  the  teict  have  appeared  in 
tion  Act  of  April  21,  1002,  ch.  563.  the  Appropriation  Acts  since  Act  of   March 

The  proviHtonH  down  to  an'l  including  the  1.  1809.  cli.  327,  sec.  1,  30  Stat.  L.  fl04.  and 
words  "  International  Postal  Union "  have  ap-  with  the  exception  as  ft  the  amount  for 
peared  in  the  annual  Appropriation  Acts  be-  transfer  of  incoming  mails  and  as  lo  Sun 
ginning  with  Act  of  March  3,  1891,  ch.  547,  FYancisco  bay,  since  the  Act  of  June  6, 
sec.  1,  2G  Stat.  L.   1081.     The  provisions  as       1896,  ch.  336,  sec.  1,  29  Stat.  L.  316. 

Sec.  4012.  [Transportation  of  Canadian,  rlc.  mail  through  the  United 
States.]  The  Postmaster-General  may,  by  and  with  the  advice  and  consent  of 
the  President,  make  any  arrangements  which  may  be  deemed  just  and  expedient 
for  allowing  the  mails  of  Canada,  or  any  other  eotmtry  adjoining  the  United 
Slates,  to  be  transported  over  the  territory  of  the  United  States  from  one  point 
in  such  eoimtry  to  any  other  point  in  the  same,  at  the  expense  of  the  country  to 
■which  the  mail  l)clongs,  upon  obtaining  n  like  privilege  for  the  transportation 
of  the  United  States  mail  through  the  country  to  wliich  the  privilege  is  granted ; 
but  such  privilege  may  at  any  time  be  annulled  by  the  President  or  Congress 
froi'i  Mild  after  one  month  succeeding  the  day  on  which  notice  of  the  act  of  the 
President  or  Congress  is  given  to  the  chief  cxeeulive  or  head  of  the  post-office 
department  of  the  country  who.-ic  privilege  is  to  he  annulled.      [7?.  S.] 
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Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
316. 

Constitutionality.  —  Upon  a  review  of  the 
legislation  passed  by  Congress,  from  the  be- 
ginning of  the  government  down  to  the  pres- 
ent time,  conferring  upon  the  postmaster- 
general  power  to  make  postal  arrangements 
and  conventions  with  foreign  countries,  and 
the  practice  of  the  government  thereunder, 
the  attorney -general  advised,  that  such  legis- 


lation and  practice  sanction  an  interpreta- 
tion of  the  Constitution  different  from  that 
which  might  be  reached  by  the  ordinary  rules 
of  construction,  were  the  question  a  new  one, 
and  the  provisions  of  this  section  are  not  in 
conflict  with  that  part  of  section  2,  article  II., 
of  the  Constitution,  giving  the  President 
*'  power  by  and  with  the  advice  and  consent 
of  the  Senate  to  make  treaties,"  etc. 
(1890)    19  Op.  Atty.-Gen.  513. 


S6C.  4013.  [Offenses  against  foreign  mwU  in  transitiu]  Every  foreign 
mail  shall,  while  being  transported  across  the  territory  of  the  United  States 
under  the  provisions  of  the  preceding  section,  be  deemed  and  taken  to  be  a  mail 
of  the  United  States,  so  far  as  to  make  any  violation  thereof,  or  depredation 
thereon,  or  offense  in  respect  thereto,  or  any  part  thereof,  an  offense  of  the  same 
grade,  and  punishable  in  the  same  manner  and  to  the  same  extent  as  though 
the  mail  was  a  mail  of  the  United  States ;  and  in  any  indictment  for  any  such 
offense,  the  mail,  or  any  part  thereof,  may  be  alleged  to  be,  and  on  the  trial  of 
any  such  indictment  it  shall  be  deemed  and  held  to  be,  a  mail  or  part  of  a  mail 
of  the  United  States.     [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  317. 

SbC.  4014.  ^Payment  of  postage  by  consyls.'\  The  Postmaster-General  or 
the  Secretary  of  State  is  hereby  authorized  to  empower  the  consuls  of  the  United 
States  to  pay  the  foreign  postage  on  such  letters  destined  for  the  United  States 
as  may  be  detained  at  the  ports  of  foreign  countries  for  the  non-payment  of 
postage,  which  postage  shall  be  by  the  consul  marked  as  paid  by  him,  and  the 
amount  thereof  shall  be  collected  in  the  United  States  as  other  postage,  on  the 
delivery  of  the  letters,  and  repaid  to  said  consul,  or  credited  on  his  account  at 
the  State  Department.     [i2.  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  317. 

S.6C.  401 5.  [RcUes  of  postage  on  letters  carried  in  anfiy  foreign  vesselJ]  The 
Postmaster-General,  under  the  direction  of  the  President  of  the  United  States, 
is  hereby  authorized  and  empowered  to  charge  upon,  and  collect  from,  all  letters 
and  other  mailable  matter  carried  to  or  from  any  port  of  the  United  States,  in 
any  foreign  packet-ship  or  other  vessel,  the  same  rate  or  rates  of  charge  for 
American  postage  which  the  government  to  which  such  forei^  packet  or  other 
vessel  belongs  imposes  upon  letters  and  other  mailable  matter  conveyed  to  or 
from  such  foreign  country  in  American  packets  or  other  vessels  as  the  postage 
of  such  government,  and  at  any  time  to  revoke  the  same ;  and  all  custom-house 
officers  and  other  United  States  agents  designated  or  appointed  for  that  pur- 
pose shall  enforce  or  carry  into  effect  the  foregoing  provision,  and  aid  or  assist 
in  the  collection  of  such  postage,  and  to  that  end  it  shall  be  lawful  for  su(£ 
officers  and  agents,  on  suspicion  of  fraud,  to  open  and  examine,  in  the  presence 
of  two  or  more  respectable  persons,  being  citizens  of  the  United  States,  any 
package  or  packages  supposed  to  contain  mailable  matter  found  on  board  such 
packets  or  other  vessels  or  elsewhere,  and  to  prevent,  if  necessary,  such  packets 
or  other  vessels  from  entering,  breaking  bulk,  or  making  clearance  until  such 
letters  or  other  mailable  matter  are  duly  delivered  into  the  United  States  post- 
office.      [R,  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  317. 

Sec.  4016.  [Letters  carried  in  a  foreign  vessel  to  he  deposited  in  a  post- 
office.']    All  letters  or  other  mailable  matter  conveyed  to  or  from  any  part  of 
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or  consignees  of  the  vessel,  shall  be  subject  to  postage-charge,  whether  addressed 
to  any  person  in  the  United  States  or  elsewhere,  provided  they  are  conveyed  by 
rhe  pa<3cet  or  otlier  ship  of  a  foreign  country  imposing  postage  on  letters  or 
mailable  matter  conveyed  to  or  from  such  country  by  any  vessel  of  the  United 
States;  and  such  letters  or  other  mailable  matter  carried  in  foreign  vessels, 
except  such  sealed  letters,  relating  to  the  vessel,  or  any  part  of  the  cargo  thereof, 
as  may  be  directed  to  the  owners  or  consignees,  shall  be  delivered  into  the  United 
States  post-office  by  the  master  of  such  vessel  when  arriving,  and  be  taken  frwn 
a  United  States  post  office  when  departing,  and  the  postage  paid  thereon,  justly 
chargeable  by  this  Title,  and  for  refusing  or  failing  to  do  so,  or  for  conveying 
such  letters  or  any  letters  intended  to  be  conveyed  in  any  vessel  of  such  foreign 
country  over  or  across  the  United  States,  or  any  portion  thereof,  the  party 
offending  shall  be  punishable  by  a  fine  of  not  more  than  one  tliousand  dollars 
for  each  offense,     [fl,  S.] 

Act  of  June  8,  1872,  ch.  336,  IT  SUt.  L.  317. 


rXn.  fiVPB&IirTBHBBirTS,  IHSPBOTOBS,  LOOAL  AOESTS,  BOITTE  AeiVTS,  ASS  &AIL- 

WAT  Postal  Cukeb.] 

Sec.  4017.  IPost-office  inspectors,  their  aalary  aaid  allowances.']  The  Post- 
master-General may  employ  two  poetroffice  inspectors  for  the  Pacific  coast,  and 
,such  number  of  other  post-office  inspectors  as  the  good  of  the  service  and  the 
safety  of  the  mail  may  require.  Such  post-office  inspectors  shall  be  entitled  to 
a  salary  at  the  rate  of  not  more  than  one  thousand  six  hundred  dollars  a  year 
each,  and  shall  each  be  allowed  for  traveling  and  incidental  expenses,  while 
actually  employed  in  the  service,  a  sum  not  exceeding  five  dollars  a  day. 
[B.  8.) 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
28(1. 

This  Bection  naa  ameodcd  to  read  aa  above 
by  the  Act  of  June  11,  1880,  ch.  208,  eec.  1, 
21  Stat.  Ij.  177.  The  amendment  conaistH  in 
the  subatitution  of  the  words  "  post-offiee  in- 
spectors "  for  the  words  "  apeeial  agents " 
and  "  agents  "  as  originally  appeared  i 
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Sections   4017-4036   constitute    chapter 
of  title  48   of  the  Revised   Statutes  entitleO 
Special,  Local,  and  Route  Agents. 

Number  of  inapsctors  increased,  see  fol- 
lowinf!  text.  The  number  haa  been  further 
increased  from  time  to  time  and  the  com- 
pensation and  allowances  ehnnped  by  the  an- 
nual Appropriation  Acta.  The  Poetal  Service 
Appropriation  Aet  of  April  21,  1902,  ch.  5G3, 
sec.  1.  providea  on  thia  suhject  as  follows: 

"For  mail  depredations  and  post-ofUce  in- 
apectoTB,  including  aalariea  of  fIftePn  iu- 
spectora  in  charge  of  divisions  at  two  thou- 
sand five  hundred  dollars  per  annum  without 
per  diem,  and  six  inapectors  at  two  thouaand 
four  hundred  dollars  without  per  diem,  and 
fifteen  inspectora  at  two  thousand  two  hun- 
dred and  fifty  dollars  per  annum  without  per 


diem,  and  fifteen  inapectora  at  two  thousand 
dollars  per  annum  without  per  diem,  and  for 
salariea  of  post-ofiice  inspectors  and  clerks; 
and  for  per  diem  allowance  of  inspectors  in 
the  field  while  actually  traveling  on  husineas 
for  the  Department,  aix  hundred  thouaand 
dollars."     [32  Stat.  L.  111.] 

Pel  diem  and  traveling  expenses,  see  pro- 
visions aet  out  infra,  this  division. 

Per  diem  allowance  when  actually  em- 
ployed. —  Special  agents  employed  by  the 
poatmaater- general  under  this  section  are  en- 
titled to  an  allowance  for  traveling  and  inci- 
dental expenses,  within  the  limit  there  pre. 
scribed,  only  while  they  are  actual ly  em- 
ployed in  the  service.  (1876)  16  Opt  Atty.- 
Gen,  76. 

Bee  (1889)  19  Op.  Atty.-Gen.  420,  where 
the  attorney -graieral  aaya,  toiler:  "It  is 
plain,  from  the  reading  of  this  section,  that 
Congreaa  intended  to  eatabliah  by  it  a  dis- 
tinction between  the  two  cases  of  a  special 
agent  in  the  service  of  the  post-offiee  depart- 
ment and  drawing  an  annual  salary,  and  a 
special  agent  as  '  actually  employed '  in  that 
service,  and  for  that  reason  entitled  to  a  per 
dtein  allowance." 
3  VoInDM  v. 


tlip  allowance  to  each  agent  to  "a  huiii  not 
exceeding;  live  Jollan  a  day,"  does  not  entitle 
the  ug^nt  to  have  that  amount  allowed  liini 
where  he  has  agreed  with  the  department  to 
take  a  less  Hum  |>er  diiy  for  such  expenses. 
(1870)   15  Op.  Atty.-Gen.  82, 

So  far  aa  the  duties  of  thesa  "special 
ageuts"  coQcein  tlie  railway  postal  service 
and  those  of  the  nsHistant  supprintendcntH 
appointed  by  section  4020,  infra,  concern  the 
same  subject- matter,  one  of  the  latter  may  be 
designated  to  supervise  the  former.  (1)I7S) 
15  Up.  Atty.-Gen.  171. 

CompensatioQ  of  free-deliveiy  agenta. — 
Under  Act  June  8,  1872,  ch.  335,  sec.  31, 
authorizing  the  postmaster-general  to  employ 
such  number  of  special  agents  "  as  the  good  of 
the  service  and  the  safety  of  the  mail  may  re- 
quire," and  section  35  of  the  same  Act  (sec- 
tion 4020,  infra.)  directing  that  the  salary 
and  per  diem  of  "  the  special  itgcnt "  de- 
tailed for  the  free-delivery  service  shall  be 
paid  out  of  the  appropriation  for  that  serv- 
ice, the  compensation  of  two  special  agents 
employed  by  the  postmaster-Ken  era  I  for  the 
free -de  livery  service  can  be  paid  out  of  the 
appropriation  for  that  service.  (1877)  15 
Op,  Atty.-Gen.  417. 

Ad  action  was  brought  by  a  railroad  com- 
pany to  recover  compensation  for  tbe  trans- 
portatioD  of  post-office  inapectora  or  special 
agents  of  the  post -office  department  appointed 
by  virtue  of  this  section.  During  the  period 
covered  by  the  performance  of  the  service  for 
which  this  suit  was  brought  a  regulation  of 
the  post-office  department  was  in  force  as 
follows:  "Railroad  companies  are  required 
to  convey  without  specific  charge  therefor  all 
mail  bags,  post-office  blanice  and  stationery 
supplies.  Also  to  convey  free  of  charge  all 
duly  accredittii  special  agents  of  the  depart- 
ment on  exhibition  of  h^  credentials."    An- 


I     do      ! 


They   i 


any   | 


Ullil* 


when  the  safety  of  the  mails  requires 
or  the  general  interest  of  the  seri'ii-p  de- 
mands such  examination.  And  by  virtue 
of  their  commissions,  all  contractors,  post- 
masters, and  others  in  the  service  of  the 
department  are  iiiuind  to  rc.^pec^  and  obey  the 
authority  thus  conferreii."  During  the  en- 
tire period  those  regulations  were  in  foree 
and  every  inspector  in  llie  department  had  in 
his  possession  a  commission  specifving  that 
the  contractor,  whether  by  railroad,  steam- 
boat, or  sta}:e.  was  to  extend  to  him  the 
'■  facilities  of  free  travel."  It  was  the  con- 
struction of  the  department  as  expressed  in 
regulations  and  commissions,  that  the  special 
agents  should  ride  free  on  all  the  public  con- 
veyances of  the  United  States  having  the 
relation  of  mail  contractors  with  the  depart- 
ment. That  was  (he  contemporaneous  eon- 
Btruclion  of  the  contract  or  obligation  of  one 
of  the  parties  by  express  declaration.  The 
view  which  the  court  talces  of  the  law  makes 
it  unnecessary  to  pass  upon  Ihe  question  of 
the  legal  construction  of  the  obligation  of  the 
claimant  as  to  the  transportation  of  the 
special  agents  of  the  department;  that  con- 
struction has  in  the  opinion  of  the  court  been 
determined  by  tho  express  declaration  of  the 
defendants  and  the  silent  acquiescence  o(  the 
claimant.  "Whatever  may  have  been  the 
rights  of  the  claimant  originally  to  cbar^ 
for  the  transportation  of  the  special  a^ienls 
it  is  too  late  for  it  to  successfully  contend 
for  such  compensation  after  the  services  had 
been  rendered  under  the  belief  upon  the  part 
of  the  defendants  that  such  transportation 
was  in  pursuance  of  tne  order  and  regula- 
tions that  it  was  to  be  without  cost  to  the 
defendants,"  Central  Fae.  R.  Co.  p.  U.  S., 
(1893)  28  Ct.  a.  427. 


[Sec.  1.]  [Number  of  post-office  inspectors  increased.'}  *  *  •  The 
number  of  post-office  inspectors  is  hereby  increased  to  twelve,  to  be  appointed  by 
the  Postmaster  General.     *     *    •*     [36  Stai.  L.  loro.) 

>priation  Act  of  March  3,  1691,  cL  647. 


_  [Sec,  1.]  [Per  diem  of  posf-ofHrr  inspectors  —  a.ifn'-tli'nf  "iiperintendents  of 
railway  nw.il  service  —  compensation..'}  *  ♦  *  Xhat  hereafter  the  per 
diem  pay  of  all  special  agents  nppointed  under  section  forty  hundred  ami 
seventeen,  Revised  Statutes,  shall  only  be  allowed  for  their  actual  and  necessarr 
expenses  not  exceeding  five  dollars  per  diem  when  they  an?  actually  engaged 
in  traveling  on  the  business  of  the  department  excejit  such,  not  exceeding  ten  in 
number,  as  are  appointed  by  tlie  Postmaster-General  to  do  duty  at  such  import- 
ant points  as  he  may  designate,  and  nine  assistant  superintendents  of  railway 
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lars,  per  annum  and  no  more:     *     *     *     [20  Stat.  L.  i^O,] 

'his  is  from  thp  Postal  Service  Appropria'  Inciease  in  number  and  compensatio. 

I  Act  of  June  17.  1878,  Hi.  2r)0.  note  to  R.  S.  see.  4017. 

he    name   "special   agents',"   changed   to  Per  diem,  see  following  text. 

ist-office    inspectors "    by    Hmendment    to 

3.  see.  4017.    See  »upra',  p.  933. 


[Sec.  1.]  [Per  diem  allowance  to  post-office  inspectors.^  *  *  *  Post- 
ce  inspectors  sliall  be  allowed  four  dollars  per  d;ij  in  lieu  of  the  eliarges  now 
•mitted,  for  personal  expenses;     *     *     *     [oj  Sia^^  i,,  J56.] 

Thia  is  from  the  Postal  Service  Appropriation  Act  of  July  5,  1894.  eh.  234.  The  provi- 
a  was  repeated  in  the  Act  of  March  3,  1885,  ch.  342,  23  Stat.  L.  385. 


[Sec.  1.]  [Discretionary  per  dtem  allowance  to  post-office  inspectors.'\ 
lat  the  Postmaster-General  may,  in  his  discretion,  allow  post-office  inspectors 
r  diem  while  temporariij  located  at  any  place  on  duty  away  from  home  or 
jir  designated  domicile  for  a  period  not  exceeding  twenty  consecutive  days  at 
y  one  place,  and  may  make  rules  and  regulations  governing  the  foregoing 
oviaioDs  relating  to  per  diem.  »  *  *  [S2  Stat.  L.  Ji7.] 
rhia  ia  from  the  Poatal  Service  Appropria-  965;  Act  ot  June  2.  1900,  ch.  613.  aee.  1.  31 
n  Act  of  April  21,  1902.  ch.  563.  Similar  Stat  L.  260;  Act  of  March  3,  lOOl,  ch.  865, 
iviaiona  were  contained  in  the  Act  of  sec.  1,  31  SUt.  L.  1107. 
irch    1,    t8S9,  ch.  327,  see.   1,   30  Stat.  L. 

Sec.  4018.  [IV/ien  Special  agents  to  give  bond.]  Whenever  a  special  agent 
required  to  collect  or  disburse  any  public  money,  he  shall,  before  entering 
)on  such  duty,  give  bond  in  such  sum  and  form,  and  with  such  security,  as  the 
jBtmaster- General  may  approve.      [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  289. 

Change  of  name  to  "poat-office  inapectota."  —  Seo  R.  S.  4017,  tupra. 

Sec.  401ft.  [Assistant  Postrtmsterg-General,  etc.,  as.  special  agents.']  The 
ostmaster-General  may  employ,  when  the  service  requires  it,  the  Assistant 
ostm asters-General  and  superintendenta  in  his  Department  as  special  agents; 
id  he  may  allow  tliem  therefor  not  exceeding  the  amount  expended  by  them  as 
jcessary  traveling  expenses  while  so  employed,     [fi.  jS.] 

Act  of  June  8,  1872.  eh.  33r>,  17  Stat.  L.  280. 

Title  "special  as«ats"  changed  to  "post-ofBce  inspectoia."  —  See  R.  S.  sec.  4017,  supra. 

Sec.  4020.   [Railway-service  agents  and  their  pay.]    The  Postmaster-Gen- 

■al  may  appoint  two  agents  to  superintend  the  railway  postal  service,  each  of 
horn  shall  be  paid  out  of  the  appropriation  for  the  transportation  of  the  mail  a 
ilary  at  the  rate  of  two  thousand  five  hundred  dollars  a  year,  with  an  allow- 
ice  for  traveling  and  incidental  expenses,  while  actively  employed  in  the 
irvice,  of  not  more  than  five  dollars  a  day ;  and  the  Auditor  for  the  Post-Ofiice 
lepartment  shall  charge  to  the  appropriation  for  mail  transportation  the  salary 
ad  per  diem  of  the  assistant  superintendents  of  the  postal-railway  service,  and 
>  the  appropriation  for  the  free-delivery  system  the  salary  and  per  diem  of  the 
)ecial  agent  detailed  for  that  service.      [R.  S.] 
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This  section  was  amended  to  read  as  above 
by  the  Act  of  March  3,  1897,  ch.  385,  sec.  1, 
29  Stat.  L.  648.  It  originally  read  as  fol- 
lows: 

"  Sec.  4020.  The  Postmaster-General  may 
appoint  two  agents  to  superintend  the  rail- 
way postal-service,  each  of  whom  shall  be 
paid  out  of  the  appropriation  for  the  trans- 
portation of  the  mail,  a  salary  at  the  rate  of 
two  thousand  five  hundred  dollars  a  year, 
with  an  allowance  for  traveling  and  inci- 
dental expenses,  while  actively  employed  in 
the  service,  of  not  more  than  five  dollars  a 
day;  and  the  Sixth  Auditor  shall  charge  to 
the  appropriation  for  mail  transportation  the 
salary  and  per  diem  of  the  assistant  superin- 
tendents of  the  postal  railway-service;  and 
to  the  appropriation  for  the  free-delivery 
system  the  salary  and  per  diem  of  the  special 
agent  detailed  for  that  service ;  and  the  salary 
and  per  diem  of  the  special  agents  employed 
in  the  money-order  service  shall  be  paid  out 
of  the  proceeds  of  that  service."  Act  of  June 
8,  1872,  ch.  335,  17  Stat.  L.  289. 

It  superseded  the  provisions  of  Act  of  June 
17,  1878,  ch.  269,  sec.  1,  as  follows: 

"That  hereafter  the  Postmaster-General 
may  appoint  one  agent  only  to  superintend 


the  postal  railway  service,  who  shall  be  paid, 
out  of  the  appropriation  for  the  transporta- 
tion of  the  mail  on  railways,  a  salary  at  the 
rate  of  three  thousand  five  hundred  dollars  a 
year,  and  no  allowances  for  traveling  or  inci- 
dental expenses."     [20  Stat.  L.  142.] 

Supervision  of  special  agents.  —  One  of  the 
assistant  superintendents  appointed  by  this 
section  may  supervise  the  special  agent  ap- 
pointed by  section  4017,  supfUy  so  far  as  the 
duties  of  the  two  concern  the  railway  postal 
service.     (1876)    15  Op.  Atty.-Gen.   171. 

Comptnsation  of  free-delivery  agents. — 
Under  Act  June  8,  1872,  ch.  335,  sec.  31 
(section  4017,  supra),  authorizing  the  post- 
master-general to  employ  such  number  of 
special  agents  "  as  the  good  of  the  service 
and  the  safety  of  the  mail  may  require,"  and 
section  35  of  the  same  Act  directing  that  the 
salary  and  per  diem  of  "  the  special  agent " 
detailed  for  the  free-delivery  service  shall  be 
paid  out  of  the  appropriation  for  that  serv- 
ice, the  compensation  of  two  special  agents 
employed  by  the  postmaster-general  for  the 
free-delivery  service  can  be  paid  out  of  the 
appropriation  for  that  service.  (1877)  15 
Op.  Atty.-Gen.  417. 


[Sec.  1.]  [Traveling  expenses  of  superintendent  of  ra/UwoAf  service  and  of 
chief  of  post-office  inspectors.'\  *  *  *  Hereafter  the  superintendent  of 
railway  mail  service  and  the  chief  of  poatroffice  inspectors  shall  he  paid  their 
actual  expenses  while  travelling  on  the  business  of  the  department.  *  *  * 
[n  Stat.  L.  57-^.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  1,  1881,  ch.  96. 

An  act  authorizing  the  appointment  of  two  additional  division  superintendents  of  Railway 

Mail  Service. 

[Act  of  Feb.  29,  1888,  ch.  18,  25  Stat.  L.  4a.] 

[Tiw  additional  division  superiniendents  of  railtvay  service.']  That  the 
Postmaster-General  be,  and  is  hereby,  authorized  to  appoint  and  assign  to  duty 
two  division  superintendents  of  Railway  Mail  Service,  in  addition  to  those  here- 
tofore authorized,  who  shall  each  be  paid  a  salary  of  two  thousand  five  hundred 
dollars  a  year.     126  Stat.  L.  4S.] 


[Sec.  1.]  [Per  diem  to  assistant  superintendents.]  *  *  *  That  as- 
sistant superintendents  may  receive  a  per  diem  allowance  in  lieu  of  actual  and 
necessary  traveling  expenses  at  the  rate  of  four  dollars  per  day  while  actually 
traveling  on  business  of  the  Department  away  from  iheir  several  designated 
headquarters.     *     *     *     [SI  Stat.  L.  1105.] 

This  is  from  the  Postal  Service  Appropriation  Act  of  March  3,  1901^  ch.  851.  The  same 
paragraph  was  contained  in  the  Act  of  June  2,  1900,  ch.  613,  sec.  1,  31  Stat.  L.  259. 

Sec.  4021.  [Resident  agents  on  Isthmus  of  Panama,  etc.]  The  Post- 
master-General may  establish  resident  mail-agencies  at  the  ports  of  Panama 
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Buch  otner  loreign  porta  at  wiiicn  uniteu  otates  mail-steamera  toucn  to  land  and 
receive  mails,  as  may,  in  his  judgment,  promote  the  efficiency  of  the  foreign 
mail-service;  and  may  pay  the  agents  employed  by  him  at  such  ports,  out  of  the 
appropriation  for  transportation  of  the  mail,  a  reasonable  compensation  for 
tlieir  services,  and  the  necessary  expenses  for  offlce-rent,  clerk-hire,  office- 
furniture,  and  other  incidentals,  to  be  allowed  him  at  each  of  such  agencies. 
[R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  SUt.  L  289, 

Sec.  4022.  [Agents  on  mail  steamers  to  foreign  ports-l  The  Postmaster- 
General  may  appoint  an  agent  in  charge  of  the  mail  on  board  of  each  of  the 
mail-steamers  on  the  routes  between  San  Francisco,  Japan,  and  China ;  between 
San  Francisco  and  Honolulu,  in  the  Hawaiian  Islands,  and  between  New  York 
and  Rio  Janeiro,  who  shall  be  allowed,  out  of  the  appropriation  for  transporta- 
tion of  the  mail,  a  salary  of  two  thousand  dollars  a  year.     [R.  5.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  289, 

Sec.  4023.  [Postal  agencies  in  China  and  Japan.]  The  Postmaster-Gten- 
eral  may  establish,  in  connection  with  the  mail-stoamsbip  service  to  Japan  and 
China,  a  general  postal  agency  at  Shanghai,  in  China,  or  at  Yokohama,  in 
Japan,  with  such  branch  agencies  at  any  other  ports  in  China  and  Japan  as  he 
shall  deem  necessary  for  the  prompt  and  efficient  management  of  the  postal 
service  in  those  countries ;  and  he  may  pay  the  postal  agents  employed  thereat 
a  reasonable  compensation  for  their  services,  in  nddition  to  the  necessary  ex- 
penses for  rent,  furniture,  clerk-hire,  and  incidental  expenses.     [R.  5.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  290. 

Sec.  4024.  [Route  agents.]  The  Postmaster-General  may  employ  as  many 
route-agents  as  may  be  necessary  for  the  prompt  and  safe  transportation  of  the 
mail,  each  of  whom  shall  be  paid,  out  of  the  appropriation  for  transportation 
of  the  mail,  a  salary  nt  the  rate  of  not  less  than  nine  hundred  nor  more  than 
one  thousand  two  hundred  dollars  a  year  each.     [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stot.  L, 
290. 

See  further  provisions  of  Act  of  Julj  31, 

Sec.  AOZd.  [Clerks  in  railway  post  offices.]  The  Postmaster-General  may 
appoint  clerks  for  the  purpose  of  assorting  and  distributing  the  mail  in  railway 
post-offices,  each  of  whom  shall  be  paid,  out  of  the  appropriation  for  transporta- 
tion of  the  mail,  a  salary  at  the  rate  of  not  more  than  one  thousand  four  hun- 
dred dollars  a  year  each  to  the  head  clerks,  nor  more  than  one  thousand  two 
hundred  dollars  a  year  each  to  the  other  clerks.     [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  SUt.  L.  legally  appointed  on  April  29;  that  hie  ap- 
290.  pointment   tras   comple'e    ou   that   date,    sl- 

See  proviaiona  in  following  text  modifying  though  he  did  not  qualify  by  taking  the  oath 
the  nbovp  nection.  <^f  oflicp   until   afterwardx;    and   that  no  ex- 

Date  of  appointinent  —  application  of  civil-  amination  under  the  dvil-Herrice  rules  waa 
service  rules.  —  A  railwav  postal  clerk  was  required  in  his  case.  (1889)  IB  Op.  Atty.- 
appointed  under  this  section  April  2fl.  1880.       Gen.  410. 

but  did  not  take  the  onth  of  office  and  enter  The    appointment    U    not    for    a    definite 

upon  his  duties  until  Miv  1ft  ISRO.  In  the  period,  and  the  right  to  continue  a  clerk  in 
meantime,  namely,  on  May  !,  1880.  dvil-ser-  the  service  ia  within  the  discretion  and  power 
vice  rules  for  the  railway  mail  service  went  of  the  postmaster-general,  who  may  remove 
into  elTecl  roouirinc  nn  rximinntion  there-  from  office  or  reduce  the  compensation, 
under  ns  n  orelimimry  to  mnkinsnn  appoint-       Oleeson  V.  U.  S.,  (1888)  23  Ct.  a.  207. 
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roent  like  the  above.   It  waa  held  that  he  w 


[Sec.  1.]  IDesignatwn,  classification,  and  salary  of  employees  of  railway 
mail  service.]  That  peraons  in  the  railway  mail  service,  known  as  railway 
post-office  clerks,  route-agents,  local  agents,  and  mail-route  niessenpers,  shall,  on 
and  after  the  passage  of  this  act,  be  designated  as  railway  postal  clerks,  and 
divided  into  five  classes,  whose  salaries  shall  not  exceed  the  following  rates  per 
annum:  First  class,  not  exceeding  eight  hundred  dollars;  second  class,  not 
pxoeeding  nine  hundred  dollars;  third  class,  not  exceeding  one  thousand  dollars; 
fotirth  class,  not  exceeding  one  thousand  two  hundred  dollars;  and  fifth  class, 
not  exceeding  one  thousand  four  hundred  dollars:  Provided.  That  the  Post- 
niastar-General,  in  fixing  the  salaries  of  clerks  in  the  different  classes,  may 
fix  different  salaries  for  clerks  of  the  same  class,  according  to  the  amount  of 
wQrk  done  and  the  responsibility  incurred  by  each,  but  shall  not,  in  any  case, 
allow  a  higher  salary  to  any  clerk  of  any  class  than  the  maximum  fixed  by  this 
act  for  the  class  to  which  such  clerk  belongs.     [22  Stai.  L.  180.1 


The  number  and  compensation  of  the  em- 
ployecB  in  the  railway  mail  service  have  been 
changed  from  time  to  time  by  tlie  annual 
Appropriation  Acts.  The  provisions  of  the 
Act  of  April  21,  1902,  eh.  563,  sec.  1,  are  as 
follows; 

"Railway  Mail  SERVicBt  One  General 
Superintendent,  at  Ihrpe  thousand  five  hun- 
dred dollara;  one  Assistant  General  Superin- 
tendent, ftt  three  thousand  dollars;  one  chief 
clerk,  olHee  of  General  Superintendent,  at 
tivo  thousand  dollars ;  one  assistant  chief 
clerk,  office  of  General  Superintendent,  at 
one  thousand  eifiht  hundred  dollars;  eleven 
division  superintendents,  at  two  thousand 
seven  hundred  dollars  each;  eleven  asatatant 
ili vision  superintendents,  at  one  thousand 
eight  hundred  dollars  each ;  twenty-two  as- 
sistant superintendents,  at  one  thousand  six 
hundred  dollars  each;  one  humlred  and  nine 
chief  clerks,  at  one  thousand  six  hundre<l  dol- 
lars each;  one  thousand  two  hundred  and 
ninety-two  clerks,  class  five,  at  not  exceed- 
ing one  thousand  four  hundred  dollars  each ; 
four  hundred  and  ninety- one  clerks,  class 
five,  at  not  e.xceeding  one  thousand  three  hun- 
ilred  dollars  each ;  one  thousand  five  hundred 
and  four  clerks,  class  four,  at  not  exceeding 
one  thousand  two  hundred  dollars  each; 
eight  hundred  and  twenty-three  clerks,  class 


four,  at  not  exceeding  one  thousand  one  hun- 
dred dollars  each ;  throe  thousand  four  hun. 
dred  and  sixty-one  clerks,  class  three,  at  not 
exceeding  one  thousand  dollars  eiieh ;  two 
thousand  one  hundred  and  eighty-eight  c1crki«. 
class  two.  .at  not  exceeding  nine  hundred 
dollars  each;  six  hundred  and  eighty  cU'rk-, 
class  one,  at  not  exceeding  eight  hundrnl 
dollars  each."     [J3  Stnl.  I.,  i/.i.] 

"  The  purpose  of  this  statute  is  to  euab!'' 
the  postmaster-general  to  classify  the  |)ii~t  il 
clerks  into  different  classes,  dcpeiulenl  upon 
their  importance  in  the  mail  service,  and  I" 
fix  their  respective  compensations,  not  to  ex- 
ceed a  maximum  allowance.  The  word 
'  maximum '  used  in  the  statute,  although 
not  found  in  section  4025.  may  be  held  as  in- 
dicating a  purpose  on  the  part  of  Congress  to 
recognize  in  the  postmaster  general  a  power 
to  determine  the  compensation  for  a  given 
service.  This  statute,  passed  as  it  was  after 
the  rights  of  the  claimant  accrued,  cannot 
alTect  the  rights  to  which  he  waa  entitled 
under  section  4026,  supra,  but  may  be  re- 
ferred! to  as  explanatory  of  that  section,  and 
as  indicating  a  policy  Congress  may  have  had 
in  legislating  on  the  question  of  pu.-.tiil  mail 
service."  Gleeson  v.  U.  S..  (1888)  -^3  Ct.  CI. 
207. 


[Sec.  1.]  [Residenee  of  railway  mail  clerlcs.'\  *  *  *  That  all  clerks 
hereafter  appointed  to  the  Railway  Mail  Service  and  to  peffonii  duty  in  rail- 
way post-offices  shall  reside  at  some  point  on  the  route  to  which  they  are 
assigned;  but  railway  mail  clerks  heretofore  appointed  and  now  performinc 
such  duty  shall  not  be  required  to  change  their  residence.  *  *  ♦  [28  Stai. 
L.  692.'] 

This  is  from  the  Postal  Service  Appropriation  Act  of  Feb.  28,  1895,  ch.  140,  sec.  1. 
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Sec.  1.]  l^Vacaiion  allowed  railway  postal  clerks,]  *  *  *  That  the 
naster-General  may  allow  railway  postal  clerks  whose  duties  require  them 
>rk  six  days  or  more  per  week,  fifty-two  weeks  per  year,  an  annual  vacation 
teeij  days  with  pay.     *     *     *     [s^  SlaL  L,  llo!] 

a  is  from  the  Postal  Service  Appropria-       tion  Acts  since  Act  of  March  1,  1899,  eh.  327, 
Let  of  April  21,  1902,  ch.  503.    A  simi-       sec.  1,  30  Stat.  L.  964. 
ovision  has  appeared  in  the  Appropria- 

lec.  4026.  [Searches  authorized,]  The  Postmaster-General  may,  by  a 
•  of  authorization  under  his  hand,  to  be  filed  among  the  records  of  his 
irtment,  empower  any  special  agent  or  other  officer  of  the  Post-Office 
blishment  to  make  searches  for  mailable  matter  transported  in  violation 
w ;  and  the  agent  or  officer  so  authorized  may  open  and  search  any  car  or 
jle  passing,  or  having  lately  before  passed,  from  any  place  at  which  there 
x)st-office  of  the  United  States  to  any  other  such  place,  or  any  box,  package, 
Lcket,  being,  or  having  lately  before  been,  in  such  car  or  vehicle,  or  any  store 
ouse,  other  than  a  dwelling-house,  used  or  occupied  by  any  conmion"  car- 
er transportation  company,  in  which  sucli  box,  package,  or  packet  may  be 
lined,  whenever  such  agent  or  officer  has  reason  to  believe  that  mailable 
er,  transported  contrary  to  law,  may  therein  be  found.      [R,  8.] 


:  of  June  8,  1872,  ch.  335,  17  Stat.  L. 

istitutionality.  —  Upon  a  motion  for  a 

ninary    injunction    to    restrain    defend- 

from  proceeding  to  make  searches  and 

res  under  this  section  and  section  3990, 

t,    it    was    insisted   that    these    statutes 

unconstitutional.     The  court,  per  Wal- 

J.,  said :    **  It  is  hardly  to  be  expected 

a  court  of  equity,  which  requires  suitors 

esent  themselves  with  clean  hands,  will 

its  aid  to  protect  the  plaintiff  in  the 

icution  of  a  criminal  undertaking,  or  will 


be  zealouH.  upon  a  motion  for  a  preliminary 
injunction,  to  attempt  the  grave  and  delicate 
responsibility  of  pronouncing  these  statutes 
void  which  have  twice  been  approved  by  Con- 
gress." Blackham  r.  Gresham,  (1883)  16 
Fed.  Rep.  609. 

Under  this  section  and  section  3990  {su- 
pra, p.  909),  Congress  certainly  expected  that 
the  postal  authorities  would  iiiMpeot  letters, 
etc.,  transported  by  carriers,  not  in  the  mails 
nor  in  stamped  envelopes,  in  order  to  prevent 
and  punish  violations  of  law.  (1896)  21  Op. 
Atty.-Gen.  400. 


[XTTT.  The  Moket-obbeb  8Y8TEX.J 

Sec.  4027.  IMomy-order  system  established,]  To  promote  public  con- 
ience,  and  to  insure  greater  security  in  the  transfi-r  of  money  through  the 
1,  the  Postmaster-General  may  establish  and  maintain,  under  such  rules 
regulations  as  he  may  deem  expedient,  a  uniform  money-order  system,  at 
suitable  post-ofl^ces,  which  shall  be  designated  as  "  money-order  offices." 

s.-\ 


!t  of  June  8,  1872,  ch.  335,  17  Stat.  L. 

ctions   4027-4048   constitute   chapter    13 

tie  40  of  the  Revised  Statutes  entitled  as 

e. 

le  postmaster-general  has  unlimited  dis- 


cretion under  this  section  as  to  when  and 
where  he  will  extend  the  fncilities  afforded  by 
this  system.  Enterprise  Sav.  Assoc,  r.  Zuni- 
stein,  (C.  C.  A.  1895)  67  Fed.  Rep.  1006, 
affirming   (1894)    64  Fed.  Rep.  837. 


Sec.  4028.  [Foreign  money-order  exchanges,]  The  Postmaster-General 
J  conclude  arrangements  with  the  post  departments  of  foreign  governments, 
ii  which  postal  conventions  have  been,  or  may  be,  concluded,  for  the  ex- 
nffe,  by  means  of  postal  orders,  of  small  sums  of  money,  not  exceeding  one 
idred  dollars  in  amount,  at  such  rates  of  exchange,  and  compensation  to 
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postmasters,  and  -under  such  rules  and  regulations  as  he  may  deem  expedient ; 
and  the  expenses  of  establishing  and  conducting  such  system  of  exchange  may 
be  paid  out  of  the  proceeds  of  the  money-order  business.     [-B.  S.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
297. 

This  section  was  amended  "so  as  to  read 
as  "  above  given  by  the  Act  of  Jan.  30,  1889, 
ch.  iOO,  sec.  1,  25  Stat.  L.  654.  The  amend- 
ment consisted  of  inserting  the  words  "  one 
hundred  "  in  place  of  the  word  "  fifty  "  as  it 
originally  appeared  in  such  section,  thereby 
increasing  the  maximum  amount  of  inter- 
national money  orders. 

Constitutionality.  — Upon  a  review  of  the 
legislation  passed  by  Congress,  from  the  be- 
ginning of  the  government  down  to  the  pres- 
ent time,  conferring  upon  the  postmaster- 
general  power  to  make  postal  arrangements 
and  conventions  with  foreign  countries,  and 
the  practice  of  the  government  thereunder, 
the  attorney-general  advised  that  such  legis- 
lation and  practice  sanction  an  interpretation 
of  the  Ck>n8titution  different  from  thieit  which 


might  be  reached  by  the  ordinal^  rules  of 
construction  were  the  question  a  new  one, 
and  the  provisions  of  this  section  are  not  in 
conflict  with  that  part  of  section  2,  article  n., 
of  the  Constitution,  giving  the  President 
**  power  by  and  with  the  advice  and  consent 
of  the  Senate  to  make  treaties,"  etc  It 
seems  that  the  right  of  Congress  to  vest  in 
the  postmaster-general  power  to  conclude 
conventions  with  foreign  governments  for  the 
cheaper,  safer,  and  more  convenient  carriage 
of  foreign  mails,  may  be  derived  from  the 
authority  given  that  body  in  the  seventh 
clause  of  section  8,  article  1,  of  the  Constitu- 
tion, to  establish  post-offices  and  post-roads. 
(1890)    19  Op.  Atty.-Gen.  513. 

Section  2  of  the  Act  provided  ''That  this 
act  shall  take  effect  within  six  months  from 
the  date  of  its  approval  by  the  President." 


An  act  to  improve  the  methods  of  accounting  in  the  Post-Office  Department,  and  for  otber 

purposes. 

[Act  of  Jan.  27,  1894,  ch.  21,  28  Stat.  L.  dO.] 

[Sec.  1.]  [Postal  notes  abolished.]  That  the  first  section  of  the  Act  ap- 
proved January  third,  eighteen  hundred  and  eighty-seven,  modifying  certain 
provisions  of  the  Act  approved  March  third,  eighteen  hundred  and  eighty-three, 
and  entitled  "An  Act  to  modify  the  postal  money-order  system,  and  for  other 
purposes,"  and  the  first  section  and  such  provisions  of  the  second  section  as  are 
applicable  to  postal  notes  of  the  Act  approved  March  third,  eighteen  hundred 
and  eighty-three,  entitled  "An  Act  to  modify  the  postal  money-order  system, 
and  for  other  purposes,"  be,  and  the  same  are  hereby,  repealed,  but  nothing 
herein  contained  shall  prevent  the  payment,  after  July  first^  eighteen,  hundred 
and  ninety-four,  in  the  manner  provided  by  existing  law,  of  postal  notes  issued 
prior  to  that  date,  and  any  such  postal  notes,  if  presented  for  payment  more 
than  one  year  from  the  last  day  of  the  month  of  their  issue,  may  h&  paid  by 
vrarrant,  as  provided  by  section  four  of  this  Act  in  the  case  of  money-orders. 
[28  Stat.  L.  30.] 

Under  the  Act  of  March  3,  1883,  ch.  123,  22  Stat.  L.  526,  postal  notes  were  required  to 
be  drawn  payable  only  at  the  office  selected  by  the  remitter.     (1883)    17  Op.  Atty.-Gen.  621. 


Sec.  2.   [Amends  Act  of  March  3,  1883,  ch.  123,  sec.  3,  as  amended  by 
Act  ofJum  29,  1886,  ch.  686.     See  infra,  p.  943.] 

Sec.  3.   [Atriends  Act  of  March  3,  1883,  ch.  123,  sec.  J^,  as  amended  by 
Act  of  June  29,  1886,  ch.  669,  sec.  2.     See  p.  807.] 

Sec.  4.   [Amends  Act  of  March  3,  1883,  ch.  123,  sec.  6.     Seo  p.  943.] 

Sec.  6.   [Repeals  R.  8.  sec.  ^036.     See  p.  944.] 

Sec.  6.   [Amends  R.  8.  sec.  1^039.     See  p.  946.] 


Sec.  7.   [Amends  R.  8.  sec.  ^033.     See  p.  944.] 
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Act  of  Mareh  8,  18SS. 


Sec.  4030.  [Issuing  order  before  paymeivt  —  penalty.']  Any  postmaster 
who  issues  a  money-order  without  having  previously  received  the  money  there- 
for shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  not  lees  than 
fifty  nor  more  than  five  hundred  dollars,      [li,  S.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
297. 

Funds  in  custody  of  clerk.  —  Wlien  orders 
were  issued  by  a  clerk  in  charge  of  a  branch 
money-order  post  office  in  payment  of  his 
private  debts,  the  money  which  the  govern- 
ment paid  to  the  holders  of  such  orders,  and 
which  has  been  lost  to  it,  was  so  far  in  the 
care  and  custody  of  the  defendant  that  the 
wrongful  appropriation  thereof  to  his  own 
use  in  the  manner  stated  was  an  embezzle- 


ment within  this  section.     U.  S.  v.  Royer, 
(1903)    122  Fed.  Rep.  844. 

Subject  of  forgery.  —  A  writing  purport- 
ing to  be  a  money  order  of  the  United  States 
issued  without  the  prepajrment  of  the  sum 
named,  on  the  pretended  application  of  a 
fictitious  person,  in  violation  of  this  section, 
is  a  proper  subject  of  forgery  within  section 
5463,  infra.  Ex  p.  Hibbs,  (1886)  26  Fed. 
Rep.  421. 


Sec.  4031.  [Who  to  act  during  absence  of  postm/ister,]  In  case  of  the 
sickness  or  unavoidable  absence  from  his  office  of  the  postmaster  of  any  money- 
order  post-office,  he  may,  with  the  approval  of  the  Postmaster-General,  authorize 
the  chief  clerk,  or  some  other  clerk  employed  therein,  to  act  in  his  place,  and  to 
discharge  all  the  duties  required  by  law  of  such  postmaster;  and  the  official 
bond  given  by  the  principal  of  the  office  shall  he  held  to  cover  and  apply  to  the 
acts  of  the  person  appointed  to  act  in  his  place  in  such  cases ;  and  such  acting 
officer  shall,  for  the  time  being,  be  subject  to  all  the  liabilities  and  penalties 
prescribed  by  law  for  the  official  misconduct  in  like  cases  of  the  postmaster  for 
whom  he  shall  act.     [R.  8,] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  297. 

Sec.  4032.  [Atnount  of  orders  and  fees.]      [Superseded,] 


This  section  was  as  follows: 

"  Sec.  4032.  No  money-order  shalj  be  is- 
sued for  more  than  fifty  dollars,  and  the  fees 
therefor  shall  be,  for  orders  not  exceeding  ten 
dollars,  five  cents;  exceeding  ten  and  not  ex- 
ceeding twenty  dollars,  ten  cents;  exceeding 
twenty    and    not    exceeding    thirty    dollars. 


fifteen  cents;  exceeding  thirty  and  not  exceed- 
ing forty  dollars,  twenty  cents;  exceeding 
forty  dollars,  twenty-five  cents."  Act  of  June 
8,  1872,  ch.  335,  17  Stat.  L.  298. 

It  was  superseded  by  the  provisions  of  Act 
of  March  3,  1883,  ch.  123,  sec.  3,  given  infra. 


Au  act  to  modify  the  postal  money-order  system,  and  for  other  purposes. 
[Act  of  March  3,  1883,  ch,  123,  22  Stat.  L.  620,1 


[Sec.  1.]    [Superseded.] 

This  section  related  to  the  issue  of  postal 
notes  payable  to  bearer  for  sums  under  five 
dollars.     It  was.  amended  by  Act  of  Jan.  3, 


1887,  ch.  13,  sec.  1,  24  Stat.  L.  354.  Both 
these  sections  v.pv:^  directly  repealed  by  Act 
of  Jan.  27,  189-!.  ch.  21,  sec.  1,  28  Stat.  L.  30. 


Sec.  2.  [Blanks,  blwnk-boohs,  etc.,  in  mon^y-order  business,  how  obtained.] 
*  *  *  And  all  blanks,  blank-books,  and  printed  or  engraved  matter  sup- 
plied to  postmasters  by  the  Postmaster-General  or  used  in  his  department  for 
the  transaction  of  tl^iC  money-order  business  shall  be  obtained  from  the  lowest 
responsible  bidders  for  furnishing  printed  and  engraved  matter,  respectively, 
under  separate  advertisements  calling  for  proposals  to  furnish  the  same  for  a 
])eriod  of  four  ytears,  upon  such  conditions  as  the  Postmaster-General  may 
prescribe:  Provided,  That  the  Public  Printer  and  the  Chief  of  the  Bureau  of 
Engraving  and  Printing  of  the  Treasury  Department  shall  submit,  respectively, 
estimates  of  the  cost  of  furnishing  such  printed  and  enscraved  matter  as  may 
be  required  for  use  in  the  money-order  business,  and  they  shall  furnish  such 
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ture  tlierefor  -will  be  less  than  upon  proposals  made  aa  above  provided  for. 
[Ii3  Stat.  L.  537.} 

The  omitted  part  of  the  section  provided  provided  for  an  agent  and  asBistsnts  to  dia- 
that  the  provision!"  of  R.  S.  sec.  3834,  4027,  tribute  postal  notes.  It  waa  directly  repealed 
4030,  4039,  4041-4046,  4048.  should  apply  to  by  Act  of  Jan.  27,  1894,  ch.  21,  sec.  I,  28 
postal  notea  aa  well  as  to  niiHiey  u/der^'    and       Stat.  L.  30. 

Sec,  3.  [Amount  of  orders  and  fees.]  That  a  money  order  shall  not  be 
issued  for  more  than  one  liundred  dollars,  and  that  fees  for  domestic  money 
orders  shall  be  as  follows,  to  wit ; 

For  orders  not  exceeding  two  dollars  and  fifty  cents,  three  cents. 

For  orders  exceeding  two  dollars  and  fifty  cents  and  not  exceeding  five 
dollars,  five  cents. 

For  orders  exceeding  five  dollars  and  not  exceeding  ten  dollars,  eight  cents. 

For  orders  exceeding  ten  dollars  and  not  exceeding  twenty  dollars,  ten  cents. 

For  orders  exceeding  twenty  dollars  and  not  exceeding  tliirty  dollars,  twelve 
cents. 

For  orders  exceeding  thirty  dollars  and  not  exceeding  forty  dollars,  fifteen 
cents. 

For  orders  exceeding  forty  dollars  and  not  exceeding  fifty  dollars,  eighteen 
cents. 

For  orders  exceeding  fifty  dollars  and  not  exceeding  sixty  dollars,  twenty 
cents. 

For  orders  exceeding  sixty  dollars  and  not  exceeding  seventy-five  dollars, 
twenty-five  cenla. 

For  orders  exceeding  seventy-five  dollars  and  not  exceeding  one  hundred 
dollnrs,  thirty  cents.     [28  Stat.  L.  31.] 

This  section  was  amended  to  read  as  above  vkJons  of  the  prior  Aet  of  June  29.  13S6,  ch. 
by  tlie  Act  of  Jan.  27,  1894,  ch.  21,  sec.  2.  588,  24  Stat.  L.  8tl,  reilin-in<.'  the  fee  on  orders 
The  amendment  reduced  tlie  tec*  for  orders  in  not  exceeding  five  dollars  from  eight  cents 
the  amounts  named,  and  superseded  the  pro-       to  five  cents. 

Sec.  4.  [Clerks  in  money-order  offices  —  allowimces  for  hire.  See  supra, 
p.  807.] 

Sec,  5.  [Unpaid  money  orders  —  report  and  disposi-ikm.]  That  the 
Auditor  of  the  Treasury  for  the  Post-Office  Department  shall,  as  soon  as 
practicable  after  this'  Act  takes  effect,  transmit  to  the  Post  master-General  a 
statement  of  the  aggregate  amount  of  domestic  money  orders  and  postal  notes 
which  shall  have  remained  unpaid  for  a  period  of  one  year  or  more  from  the 
last  day  of  the  month  of  their  issue. 

It  shall  be  the  duty  of  the  postmasters  at  all  money-order  oSices  to  render 
to  the  Auditor  of  tlic  Treasury  for  the  Post-Office  Department  a  monthly  state- 
ment, beginning  at  the  end  of  flie  firt^.t  montli  of  the  fiscal  year  commencing 
July  first,  eighteen  hundred  and  ninctv-fonr,  of  all  domestic  money  orders 
payable  at  their  respective  ofiic<?s,  as  evidenced  by  advice,  remaining  unpaid  for 
one  year  from  the  last  day  of  the  montli  of  issue,  such  statement  to  be  accom- 
panied by  the  advice  and  not  to  include  any  money  orders  issued  at  a  date  prior 
to  June  thirtieth,  eighteen  hundred  and  ninety-three,  and  the  amount  of  money 
repreriouted  l)y  the  Auditor*.'^  efalenirnt,  nnd  by  the  monthly  statements  of  tlie 
postmat^ters,  ;is  certified  to  (he  Poslmnster-Gpneral  by  the  Auditor  shall  be 
turned  into  the  Trciismrv  by  the  Postmnsler-Gcneral  for  account  of  the  Post- 
Office  T)eparlmenr  to  be  used  ns  current  revenues.  And  thereafter  domestic 
money  orders  shall  not  he  paid  at  (he  offices  upon  which  they  are  drawn,  or  at 
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the  offices  of  issue  after  one  year  from  the  last  day  of  the  month  of  issue  of  sudi 
money  orders;  but  such  money  orders  shall  be  sent  to  the  Post-Office  Depart- 
ment and  shall  be  paid  by  a  warrant  of  the  Postmaster-Gleneral  countersigned 
by  the  Auditor  of  the  Treasury  for  the  Post-Office  Department  out  of  any 
money  in  the  Treasury  to  the  credit  of  the  Post-Office  Department,  to  the  extent 
of  the  moneys  paid  in  on  this  account,  the  payments  so  made  to  be  charged  to  an 
appropriation  account  hereby  created  to  be  denominated  "  Unpaid  money  orders 
more  than  one  year  old.''     \28  Sta£,  L,  32.'\ 

This  section  was  amended  to  read  as  above  by  the  Act  of  Jan.  27,  1894,  ch.  21,  sec.  4. 

Sec.  6.  [^Repeal  —  m  effect,'\  That  all  laws  or  parts  of  laws  inconsistent 
with  the  provisions  of  this  act  shall  be  void  in  so  far  as  they  may  apply  to  cases 
which  may  arise  under  this  act:  Provided,  That  the  provisions  of  this  act 
shall  be  put  into  operation  by  the  Postmaster-General  within  six  months  after 
the  date  of  its  approval  by  the  President      [22  Slat.  L.  529.'] 

Sec.  4033.  [Blank  applications  for  orders,]  That  the  Postraaster-Greneral 
shall  supply  such  money-order  offices,  as  he  may  deem  expedient,  with  blank 
forms  of  applications  for  money  orders,  in  such  form  as  he  may  direct.     [B.  S.] 

name  and  address  of  fhe  party  to  whom  the 
order  is  to  be  paid,  the  amount  and  the  date 
of  application;  and  aU  such  applications 
shall  be  preserved  by  the  postmaster  receiv- 
ing them  for  such  time  as  the  Postmaster- 
General  may  prescribe."  Act  of  June  8, 
1872,  ch.  335,  17  Stat.  L.  298. 


This  section  was  amended  to  read  as  above 
by  the  Act  of  Jan.  27,  1894,  ch.  21,  sec.  7,  28 
Stat.  L.  32.    It  originally  read  as  follows: 

"Sec.  4033.  The  Postmaster-Oeneral  shall 
supply  money-order  offices  with  blank  forms 
of  application  for  money-orders,  which  each 
applicant  shall  fill  up  with  his  name,  the 


Sec.  4034.  [Orders  to  he  on  printed  blanks  with  detachable  coupons.]  The 
Postmaster-General  shall  furnish  money-order  offices  with  printed  or  engraved 
forms  for  domestic  money  orders  in  such  form  as  will  provide  for  coupons  that, 
by  the  separation  from  the  money  orders,  will  designate  the  amounts  for  which 
the  money  orders  are  drawn,  and  no  money  order  shall  be  valid  unless  drawn 
upon  such  form.  And  it  shall  be  the  duty  of  postmasters  to  forward  to  the 
Auditor  of  the  Treasury  for  the  Post-Office  Department  said  coupons  with 
their  money-order  accounts.     [B.  S.] 


This  section  was  amended  "  so  as  to  read 
as"  above  by  the  Act  of  Jan.  27,  1894,  ch.  21, 
sec.  0,  28  Stat.  L.  33.  It  originally  read  as 
follows : 

*'  Sec.  4034.  The  Postmaster-General  shall 


furnish  money-order  offices  with  printed  or 
engraved  forms  for  money-orders,  and  no 
order  shall  be  valid  unless  it  be  drawn  upon 
such  form."  Act  of  June  8,  1872,  ch.  335,  17 
Stat.  L.  298. 


Sec.  4035.  [Notice  of  orders  drawn  to  he  scni.]  The  postmaster  issuing 
a  money-order  shall  send  a  notice  thereof  by  mail,  without  delay,  to  the  post- 
master on  whom  it  is  drawn.     [R.  8»] 

Act  of  June  8,  1872,  ch.  335^  17  Stat.  L.  298. 

Sec.  4036.  [Order  to  he  good  for  one  year.]      [Bepealed.] 


This  section  was  as  follows: 

•  Sec.  4036.  No  money-order  shall  be  valid 
and  payable  unless  presented  to  the  post- 
master on  whom  it  is  drawn  within  one  year 
after  its  date;  but  the  Postmaster-General, 
on  the  application  of  the  remitter  or  payee 


of  any  such  order,  may  cause  a  new  order  to 
be  issued  in  lieu  thereof."  Act  of  June  8. 
1872,  ch.  335,  17  Stat.  L.  298. 

It  was  directly  repealed  by  Act  of  Jan.  27, 
1894,  ch.  21,  sec.  6,  28  SUt.  L.  32. 


Sec.  4037.  [Indorsemeni  of  orders.]  The  payee  of  a  money-order  may,  by 
bis  written  indorsement  thereon,  direct  it  to  be  paid  to  any  other  person,  and 
the  postmaster  on  whom  it  is  drawn  shall  pay  the  same  to  the  person  thu3 
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may  preacnoe  mat  me  inaorsemeni  is  genuine,  ana  tnat  ne  is  tne  person  em- 
powered to  receive  payment;  but  more  than  one  indorsement  shall  render  an 
order  invalid  and  not  payable,  and  the  holder,  to  obtain  payment,  must  apply  in 
writing  to  the  Poatmaater-General  for  a  new  order  in  lieu  thereof,  returning  the 
original  order,  and  making  such  proof  of  the  genuineness  of  the  indorsements  as 
the  Poetmaster-Gieneral  may  require.     {_B.  S.] 

Act  of  June  6,   18TS,  ch.  336,  17  Stat  L.  new  order  hj  application  to  the  postniBBter- 

298.  general.     It  would  eeem,  therefore,  to  be  the 

This  section  waa  amended  by  Act  of  Feb.  intention  of  Congress  to  give  these  ordere  in 

IS,  1875,  cb.  SO,  18  Stat.  L.  320,  bj  inserting  many  respects  the  character  of  ordinary  ne- 

before  the  word  "  paid  "  the  word  "  be  "  as  It  gotiabie  instruments,  in  order  that  full  credit 

appears  here.  may   be   given    to   them,   and,   consequently, 

tftgoti*bi\ity.  —  "The   order   may    be    in-  that  their  use  be  greatly  extended."     (1ST2) 

dorsed  onc^  and  the  indorsee  may  secuft  a  14  Op.  Atty.-Geu.  119. 


Sbo.  5.  {^Identifieaiion  of  payee,  etc.  —  orders  to  correct  errors  —  form,  of 
orders.]  On  and  after  April  first,  eighteen  htmdred  and  ninety-nine,  post- 
masters shall  not  issue  any  money  order  conditioned  that  identification  of  payee, 
endorsee,  or  attorney  may  be  waived,  nor  shall  any  postmaster  pay  any  money 
order  issued  on  or  subsequent  to  said  date  without  requiring  identification  of 
the  payee,  endorsee,  or  attorney.  Money  orders  may  bo  drawn  by  the  Superin- 
tendent of  the  Money-Order  System  without  the  exaction  of  an  additional  fee 
for  the  purpose  of  correcting  errors  made  by  issuing  or  paying  postmasters ;  and 
the  Postmaster-General  shall  prescribe  the  forms  for  the  issue  of  money  orders. 
[SO  Stat.  L.  966.] 

Thia  is  from  the  Postal  Service  Appropriation  Act  of  March  1,  1899,  ch.  327. 

Sec  4038.  [Change  and  modification  of  orders.]  After  a  money-order 
has  been  issued,  if  the  purchaser  desires  to  have  it  modified  or  changed,  the 
postmaster  who  issued  the  order  shall  take  it  back  and  issue  another  in  lieu  of  it, 
for  which  a  new  fee  shall  he  exacted,     [ffi.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  298. 

Sec  4039.  [Bepaa/ment  of  orders  —  recalled  letter  of  advice  to  he  at- 
tached to  accounts.]  The  postmast(!r  issuing  a  money-order  shall  repay  the 
amount  of  it  upon  the  application  of  the  person  who  obtained  it,  and  the  return 
of  the  order;  but  the  fee  paid  for  it  shall  not  be  returned.  That  it  shall  be  the 
duty  of  the  postmasters  to  attach  to  their  accounts  rendered  to  the  Auditor  of 
the  Treasury  for  the  Post-Office  Department  the  letters  of  advice,  or  if  lost 
evidence  of  that  fact-,  recalled  from  the  post-oiEce  to  which  originally  sent  for 
all  repayments  of  domestic  money  orders  provided  for  in  this  section  and  in 
section  four  thousand  and  thirty-eight  of  the  Revised  Statutes  of  the  United 
States.     [R.  8.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L,  into  the  possession  of  the  latter;  since,  to  en- 

298.  able  the  former  to  obtain  a  repayment  of  the 

This  section  was  amended  to  read  as  above  funds  deposited,  lie  must  produce  the  order, 

by  the  Act  of  Jan.  27.  lSfl4,  ch.  21,  sec.  6,  28  The  payee  of  the  order,  upon  complying  with 

Stat.  L.  32,     The  amendment  consists  in  the  the  requirements  of  the  law  and  of  the  r^u- 

addition   of   all   provisions   after   the   words  lations  of  tlie  post-officf  department,   is  en- 

"  shall  not  be  returned."  titled  to  the  payment   of  the   money  on  de- 

The  Btatnte  does  not  contemplate  that  the  mand ;  and  the  remitter  of  the  order  eaoDot, 

remitter  of  the  order  shall  be  at  liberty  to  previous  to  its  being  paid,  by  any  notice  tlut 

revoke    it,    and    demand    back    bis    money,  he  may  give  to  the  office  at  which  it  is  pay- 

against  the  will  of  the  payee,  after  it  cornea  able,    forbid    the    payment    thereof    to    the 
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payee.  In  rendering  this  opinion  the  At- 
torney-General construed  sections  109,  111, 
112,    113,    114,    115   of   the  Act   of   June   8, 


1872,  ch.  335,  now  R.  S.  sees.  4034.  4036, 
4037,  4038,  4039,  4040.  (1872)  14  Op.  Atty.- 
Gen.  119. 
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Sec.  4040.  [Replacing  lost  orders,^  WTienever  a  money  order  has  been 
lost  within  one  year  from  the  last  day  of  the  month  of  issue  the  Postmaster- 
General,  upon  the  application  of  the  remitter  or  payee  of  such  order,  may  cause 
a  duplicate  thereof  to  be  issued,  without  charge,  providing  the  person  losing  the 
original  shall  furnish  a  certificate  from  die  postmaster  by  whom  it  was  payable 
that  it  has  not  been,  and  will  not  thereafter  be,  paid ;  and  a  similar  certificate 
from  the  postmaster  by  whom  it  was  issued  that  it  has  not  been,  and  will  not 
thereafter  be,  repaid.  Whenever  a  money  order,  which  has  not  been  paid 
within  one  year  from  the  last  day  of  the  month  of  issue,  has  been  lost,  the  Post- 
master-General, upon  the  application  of  the -remitter  or  payee  of  such  order, 
shall  issue  a  warrant  for  the  payment  thereof,  as  provided  for  in  section  four 
of  this  Act,  without  charge,  on  the  certificate  of  the  Auditor  of  the  Treasury 
for  the  Post-Office  Department,  or  upon  such  other  proof  satisfactory  to  the 
Postmaster-General,  tliat  the  order  has  not  been  paid.      [i?.  S."] 


This  section  was  amended  to  read  as  above 
by  the  Act  of  Jan.  27,  1894,  ch.  21,  sec.  11, 
28  Stat.  L.  33.    It  originally  read  as  follows : 

"  Sec.  4040.  Whenever  a  money-order  has 
been  lost,  the  Postmaster-General,  upon  the 
application  of  the  remitter  or  payee  of  such 
order,  may  cause  a  duplicate  thereof  to  be  is- 
sued, without  charge,  providing  the  party 
losing  the  original  shall  furnish  a  certificate 


from  the  postmaster  by  whom  it  was  payable 
that  it  has  not  been,  and  will  not  thereafter 
be,  paid ;  and  a  similar  certificate  from  the 
postmaster  by  whom  it  was  issued  that  it  has 
not  been,  and  will  not  thereafter  be.  repaid.'* 
Act  of  June  8,  1872,  ch.  335.  17  Stat.  L.  298. 
For  the  "  section  four "  above  mentioned, 
see  supra,  pp.  943,  944. 


SbC.  4041.  [Payment  of  money  orders  in  fo/vor  of  lotteries,  etc.,  may  be 
forbidden  and  money  returned.^  The  Postmaster-General  may,  upon  evidence 
satisfactory  to  him  that  any  person  or  company  is  engaged  in  conducting  any 
lottery,  gift  enterprise,  or  scheme  for  the  distribution  of  money,  or  of  any  real 
or  personal  property  by  lot,  chance,  or  drawing  of  any  kind,  or  that  any  person 
or  company  is  conducting  any  other  scheme  for  obtaining  money  or  property  of 
any  kind  through  the  mails  by  means  of  false  or  fraudulent  pretenses,  repre- 
sentations, or  promises,  forbid  the.  payment  by  any  postmaster  to  said  person  or 
company  of  any  postal  money-orders  drawn  to  his  or  its  order,  or  in  his  or  its 
favor,  or  to  the  agent  of  any  such  person  or  company,  whether  such  agent  is 
acting  as  an  individual  or  as  a  firm,  bank,  corporation,  or  association  of  any 
kind,  and  may  provide  by  regulation  for  the  return  to  the  remitters  of  the  sums 
named  in  such  money-orders.  But  this  shall  not  authorize  any  person  to  open 
any  letter  not  addressed  to  himself.  The  public  advertisement  by  such  person 
or  company  so  conducting  any  such  lottery,  gift  enterprise,  scheme,  or  device, 
that  remittances  for  the  same  may  be  made  by  means  of  postal  money-orders 
to  any  other  person,  firm,  bank,  corporation,  or  association  named  therein  shall 
be  held  to  be  prima  facie  evidence  of  the  existence  of  said  agency  by  all  the 
parties  named  therein ;  but  the  Postmaster-General  shall  not  be  precluded  from 
ascertaining  the  existence  of  such  agency  in  any  other  legal  way.      [R.  S.] 


This  section  was  amended  to  read  as  above 
by  the  Act  of  Sept.  19,  1890,  ch.  908.  sec.  3, 
26  Stat.  L.  466.  It  originally  read  as  fol- 
lows: 

"Sec.  4041.  The  Postmaster-Oeneral  mav, 
upon  evidence  satisfactory  to  him  that  anv 
person  is  engaged  in  conducting  any  frsiudu- 
lent  lottery,  gift-enterprise,  or  scheme  for  the 
distribution  of  money,  or  of  any  real  or  per- 
sonal property,  by  lot,  chance,  or  drawing  of 
any  kind,  or  in  conducting  any  other  scheme 
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or  device  for  obtaining  money  through  the 
mails  by  means  of  false  or  fraudulent  pre- 
tenses, representations,  or  promises,  forbid 
the  payment,  by  any  postmaster,  to  any  such 
person  of  any  postal  money-order  drawn  to 
his  order  or  in  hi?^  favor,  and  may  provide  by 
regulations  for  the  return,  to  the  remitter,  of 
the  sums  named  in  such  money-orders.  But 
this  shnll  not  authorize  any  person  to  open 
anv  loUor  not  addressed  to  himself."  Act  of 
June  8,  1872,  ch.  335,  17  Stat.  L.  .32.3. 
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tion  S,  to  "establish  post  oflicc^  un<i  po^^t 
roads,"  nor  does  it  impair  that  provision  that 
property  shall  not  be  taken  will  tout  due 
proopss  of  law.  Public  Clearing  House  r. 
t\iviie,     (1904)      104    U.     S.     •137.    nllhmin't 

(1!I03)   121  Fed.  Rep.  (»27 ;  .Mi-.'irri  Hi ■  C". 

i:  Wymnn.  (11)04)  120  Fed.  Rep.  023;  -■Vmcri- 
i-.nn  School  of  Srafrnetic  liv:it;'  ■_'  i:  .  •  :i- 
"iiltv.  (1000)  102  Fed.  Itn]..  nii.".;  Faiifu'M 
Floral  Co.  e.  Bradbury,  (IH!IS)  Kt  I'l'ii.  1!p]i. 
Xn.  affirming  87  Fed!  Rep.  4lr.;  Kn'.i'iiiri^.' 
Siiv.  Assoe.  r.  Ziimstein.  (C.  ('.  A.  l''".".l  ii7 
Fed.  Rep.  ICKN).  n/firming  (mn)  C4  IVd.  Tep. 
Kid;  New  Orle:inn  Nat.  Kiiiij;  r.  }'.  i[':ii;.i, 
(18H4I  18  Fed.  Kep.  841.  (IHSI)  17  ()]..  Atty.- 
r.vn.  77:  Dauphin  f.  Kev.  {1880)  MaeArtimr 
4   M.   (D.  C.)   203. 

Purposi.  —  Thiii  section  and  seetion  31120, 
supra,  appear  to  hai'e  been  enacted  for  no 
other  purpose  than  to  vest  the  postinaater- 
Renersl  with  the  power  to  effectually  prevent 
the  malla  from  teing  used  as  a  means  of 
disseminating  printed  matter  wliich  was 
deemed  harmful  to  the  public,  and  which 
Congress  for  that  reason  had  declared  should 
not  be  BO  diaseminated.  MisHonri  Drug  Co. 
V.   Wyman.   (1904)    129   Fed.  Rep.  623. 

Extension  of  system  discretionary  witli 
pottmaater-general.  —  This  department  of 
the  postal  service  is  not  e^isential  to  the  ordi- 
nary use  of  the  mails,  and  Congi-eHs  has 
reposed  in  the  poHtmnater- general  an  unlim- 
ited discretion  as  to  when  and  where  he 
would  extend  the  facilities  afforded  by  it. 
EnterpriKc  S«v.  Assoc,  r.  Zumstein,  (C,  C.  A. 
18(15)  67  Fed.vRep.  1000. 

This  Act  applies  to  two  clssses  of  cases: 
First,  to  schemes  for  the  distribution  of 
money,  etc.,  by  lot,  chance,  or  drawing  of 
any  kindj  second,  to  all  schemes  or  devices 
for  obtaining  money  or  pro])evty  of  any  kind 
by  means  of  false  or  fraudulent  pretenses, 
representations,  or  pTomises.  Public  Clear- 
ing House  f.  Coyne.   (1004)    1D4  U-  S.  407. 

What  constitutes  s  "  lottery."  —  A  plan  de- 
scribed by  the  master  as  "  a  plan  for  securing 
money  from  a  constantly  increasing  large 
number  for  the  benefit  of  a  constantly  increas- 
ing smaller  number,  n-ith  an  ubsolute'certainty 
that  when  the  enterprise  reoches  an  end  for 
any  reason  the  large  number  will  lose  every 
dollar  they  have  put  into  it,  and  in  the 
meantime  the  smaller  number  will  have  rcal- 
iied  such  amounts  as  may  have  resulted 
from  the  growth  of  the  larger  number;  but 
no  one  can  predict  what  that  growth  will 
be."  constitutes  a  "  lottery  "  within  this  bcc- 
lion.  and  justifies  fraud  orders  under  this 
and  section  3029,  supra.  Public  Clearing 
House  1-.  Coyne.  (1904)  194  U.  S.  497,  af- 
firming (1903)   121  Fed.  Rep.  1)27. 

Scheme  dependent  upon  chance.  —  Where 
I  he  scheme   proposes,  on   account  of  certain 

I'lii'li  Hiimething  which,  as  lo  ils  cprliiinty. 
amount,  or  value,  is  dependent,  nut  upon  (he 
earning  or  producing  power  of  llie  invest- 
ment, not  upon  business  proliabilitics  or  ex- 
ppclations,  but  upon  contin<;encii>s  nver 
which  the  parties  to  the  trim  suction  have 
no  control  and  which  they  cannot  forec.isl. 
such  a   scheme  has  in  it,  and   is  dependent 


Gen.  512. 

\Miere  tlie  operatoia  of  a  scheme  or  plan 
induce  others  to  invest  therein  upon  the 
promise  that  upon  their  doing  so  and  mak- 
ing certain  stipulated  payments  they  shall 
Tcci'ivc  ii   specified   return,  and  it   is   known 


unpl^V  on  their  part  and  c 
(b  make  the  stipulnteil  |)ayments  all  cannot 
receive  the  promised  return;  or  where  such 
|)romi>'e  of  return  is  absolute,  but  its  per- 
forn-iiniH'  and  the  ability  of  the  company  to 
pivf'iim  is  known  liy  it  lo  dejiend  u]nin  a 
continually  increasing  accession  of  new  in- 
vestoi's,  or  ii)ian  the  lapses  and  consequent 
forfeitures  of  former  ones,  or  both ;  or 
where  payments  to  previous  investors  are 
promised  at  a  profit  far  beyond  what  their 
investments  can  earn,  or  are  expected  to 
earn,  and  are  made,  mainly,  from  moneys 
paid  in  by  later  investors  upon  the  same 
terms,  with  no  other  provision  for  the  ulti- 
mate payment  of  subseijuent  investors;  or 
where  sucn  promise  is  absolute  but  its  per- 
formance and  the  ability  of  the  company  to 
perform  aie  knovvn  to  depend  to  a  consider- 
able extent  U]inn  the  broken  promises  ond 
consequent  forfeitures  of  other  investors, 
such  schemes  are  fraudulent  within  the 
meaning  of  this  statute.  Nor  is  it  material, 
in  this  respect,  that  in  either  of  said  sup- 
posed schemes  the  busincfs  is  so  successful 
that  (he  tiuie  when  tlie  fraud  in  the  scheme 
will  find  its  victims  is  delaved  indefinitely, 
so  long  as  it  is  certain  that  the  time  will 
come  -noncr  or  later.  (1001)  23  Op.  Atty.- 
Gen.  .512. 

For  a  description  of  other  schemes  held  to 
lie  lotteries,  gift- enter  prises,  and  the  like 
under  sectinn  .'IS94.  supra,  and  as  such  au- 
IhoriKing  the  postmaster-general  to  forbid 
the  pavmcnt  of  mnnev  orders  thereto  under 
this  section,  see  (IS94I  21  Op.  Atty.-Gen.  4; 
{1903)   24  Op.  Atty.-Gen.  -IfiS. 

"This  section  was  not  intended  to  cover 
any  case  of  what  the  postmaster-general 
migbt  think  to  bs  fals?  opinions,  but  only 
cases  of  actual  fraud  in  fact,  in  rcjrard  to 
ivhich  opinion  formed  no  basis.  *  *  • 
The  opinions  entertained  cannot,  like  allega- 
tions of  fact,  be  proved  to  be  false,  and 
therefore  it  cannot  be  proved  as  matter  of 
fact  that  tho^^e  wlin  maintain  them  «btain 
(heir  money  by  false  pretenses  or  promises. 
as  th.it  phrase  is  generally  understood,  and. 

ute-*."  American  School  of  Magnetic  Healing 
r.  JlcAutuillv.  11902)  1S7  V.  K.  94,  rrvcrsing 
( 10001  102  Fi-d.  Rep.  Sti.i.  Compare  Missouri 
Drug  Co.  r.  Wvman.  (1004)  120  Fed.  Rep. 
02.^. 

Conclusiveness  of  order  of  postmaster-gen- 
eral.—"'I'lie  fiiidiuir  of   the   post nuist er -gen - 

by  means  of  f:il-e  -nnd  'fraudulent  pretenses 
and  represent ntioiis.  i^  one  wiiicli  this  court 


|iVU4}  iliu  fea,  Kep.  tnu.  see  alao  EnCer- 
priae  Sav.  Aaaoc,  v.  Zumstein,  (C.  C.  A, 
1865)  67  Fed.  Eep.  1000,  affirming  (1894)  (W 
Fed.  Rep.  837;  Dauphin  v.  Key,  (1880)  Mae- 
Arthur  &  M.  (D.  C.)  203.  But  aee  Hoover 
V.  McCheanej,  (1897)  81  Fed.  Rep.  472. 

BeTocatiau  of  oidei.  —  But  without  evi- 
dence satiBfactory  to  him  of  the  fact  that  a 
person  ia  engaged  in  one  of  the  achemee  or 
enterprises  described  in  the  statutea,  the  law 
gives  him  do  rigfat  to  act,  and  where  upon 
evidence  which  at  the  time  satisBes  him  of 
HUch  fact  he  issues  an  order  prohibiting  the 
deliveiy  of  mail  matter  to  Buch  person,  but 
eubsequentlf  ceases  to  be  satiafied  that  such 
person  waa  engaged  in  sucb  scheme  or  enter- 
prise, and  "bo  finds  and  certifies,  the  order 
prohibiting  the  delivery  of  mail  matter  to 
such  perBon  is  in  effect  revoked.  New  Or- 
leans Nat.  Bank  O.  Merchant,  (1B84)  IB  Fed. 
Rep.  841. 


terprise  or  Bcheme  within  the  meaning  of 
tliia  section  is  being  conduclrJ.  New  Orleans 
Nat.  Bank  v.  Mercliant,  (lt)J4)  18  Fed.  Rep. 
841,  (1881)   17  Op.  Atty.-Gen.  77. 

Postmasters  cannot  Uwfnlly  refuse  to  •eO 
money-orders  payable  to  lottery  compani:*, 
or  to  the  persons  described  in  the  orders  as 
agents  or  oflicers  of  auch  companies  or  con- 
cerns. This  section  cannot  be  ho  extended 
by  implication.  Its  words,  which  are  plain, 
must  have  their  ordina,ry  aenee  and  cannot 
be  understood  to  wurrant  the  denial  of  an 
application  for  a  money-order  to  be  made 
payable  to  a  li-  *.ery  dealer.  Tne  law  goes  no 
further  than  to  authorlEe  the  postmaster- 
general  to  order  the  refusal  of  payment  of 
any  money -order  payable  to  a  person  who 
has  been  found,  upon  satisfactory  evidence, 
by  hiro,  the  postmaster-general,  to  be  en- 
gaged in  conducting  a  "  fraudulent  lottery." 
(1885)    18  Op.  Atty.-Gen.  306. 


Sec.  4042.  [Transfer  of  money-order  funds.]  All  payments  and  transfers 
to  and  from  money-order  offices  shall  be  under  the  direction  of  the  PoaUnaster- 
Greneral.  He  may  transfer  money-order  funds  from  one  postmaster  to  an- 
other, and  from  the  postal  revenue  to  the  money-order  funds;  and  he  may 
transfer  money-order  funds  to  creditors  of  the  Department,  to  be  replaced  by 
equivalent  transfers  from  the  postal  revenues.     [JJ.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  2S9. 

S6C.  4043.  [Transfer  by  warrant  to  money-order  funda,]  The  Postmaster- 
General  may  transfer  to  the  postmaster  at  any  money-order  office,  by  warrant 
on  the  Treasury,  countersigned  by  the  Sixth  Auditor,  and  payable  out  of  the 
postal  revenues,  such  sum  as  may  be  required  over  and  above  the  current 
revenues  at  his  office  to  pay  the  money-orders  drawn  upon  him.     [R.  iS.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  299. 

Sec.  4044.  [Report  of  money  order  funds."]  It  shall  be  the  duty  of  poet- 
masters  at  post-offices  authorized  to  issue  money  orders  to  render  to  the  Auditor 
of  the  Treasury  for  the  Poat-Office  Department  monthly,  semimonthly,  weekly, 
semiweekly,  or  daily  accounts  of  all  money  orders  issued  and  paid,  of  all  fees 
received  for  issuing  them,  of  all  transfers  and  payments  made  from  money-order 
funds,  and  of  all  money  received  to  be  used  for  the  payment  of  money  orders 
or  on  account  of  money-order  business,      [R.  S.] 

This  section  was  amended  to  read  as  above 
by  the  Act  of  Jan.  27,  1804,  ch.  21,  aec.  S, 
28  Stnt.  L.  32.  The  section  originally  read 
as  follows: 

"Sec.  4044.  The  Postmaster-Genernl  sii.ill 
require  each  postmHatcr  at  a  money  oiilei- 
office  to  render  to  the  Post-Office  Department 
weekly,  semi- weekly,  or  daily  accounts  of 
all  money-orders  issued  and  paid;  of  all  fees 
receiv(!d  for  iasuing  them;  of  all  transfers 
and  pnymenia  made  from  money-order 
funds;  and  of  alt  money  received  to  be  used 
for  the  payment  of  money-orders  or  on  ac- 
count of  monev-order  business."  Act  of 
June  S.  1872.  ch.'  .135.  17  Stat.  L.  299. 

It  wns  mollified  by  the  provisions  of  Act 
of  Julv  Ifi.  inea.  <-li,  I9fi.  "ec.  1.  27  Stnt.  L. 
195,  as  follows; 


"  That  hereafter  the  Postmaster  General 
shall  require  each  postmaster,  a',  a  money  or- 
der  or  postal  note  office,  to  render  to  the  Poet - 
Office  Department  monthly,  semimonthly 
weekly,  semiweekly,  or  daily  accounts  of  all 
money  orders  and  postal  notes  isBued  and 
paid;  of  all  fees  received  for  issuing  them; 
of  all  transfers  and  payments  made  from 
money-order  funds;  and  of  all  money  re- 
ceived to  be  used  for  the  payment  of  money 
order;>  or  postal  notes,  or  on  account  of 
money-order  business.  •  •  ■"  fg7  stal. 
L.  f.Q5.] 

The  section  as  thus  modified  was  ammded 
to  read  as  given  in  the  text  by  tb«  Act  of 
Jan.  27,   1B94,  as   above  stated. 


Bale  of  money-orders,  including  all  fees  thereon,  all  money  transferred  from  the 
postal  revenues  to  the  money-order  funds,  al!  money  transferred  or  paid  from 
the  money-order  funds  to  the  service  of  the  Post-Office  Department,  and  all 
money-order  funds  transferred  from  one  postmaster  to  another,  shall  be  deemed 
and  taken  to  be  money-order  funds  and  money  in  the  Treasury  of  the  United 
States.  And  it  shall  be  the  duty  of  the  assistant  treasurer  of  the  United 
States  to  open,  at  tKe  request  of  the  Postmaster-General,  an  account  of  "  money- 
order  funds  "  deposited  by  postmasters  to  the  credit  of  the  Postmaster-General, 
and  of  drafts  against  the  amount  bo  deposited,  drawn  by  him  and  countersigned 
by  the  Sixth  Auditor.      [R.  S.] 


S6C>  4046.  [^Embezzlement  of  money-order  funds — penalty — ex^miation.^ 
Every  postmaster,  assistant,  clerk,  or  other  person  employed  in  or  connected 
■with  the  business  or  operations  of  any  money-order  office  who  converts  to  his 
own  use,  in  any  way  whatever,  or  loans,  or  deposits  in  any  bank,  except  as 
authorized  by  this  Title,  or  exchanges  for  other  funds,  any  portion  of  the 
money-order  funds,  shall  be  deemed  guilty  of  embezzlement ;  and  any  such 
person,  as  well  as  every  other  person  advising  or  participating  therein,  shall,  for 
every  such  offense,  be  imprisoned  for  not  less  than  six  months  nor  more  than  ten 
years,  and  be  fined  in  a  sura  equal  to  the  amount  embezzled;  and  any  failure 
to  pay  over  or  produce  any  money-order  funds  intrusted  to  such  person  shall  be 
taken  to  be  prima-facie  evidence  of  embezzlement;  and  upon  the  trial  of  any 
indictment  against  any  person  for  auch  embezzlement,  it  shall  be  priraa-faeie 
evidence  of  a  balance  against  him  to  produce  a  transcript  from  the  money-order 
account-books  of  the  Sixth  Auditor.  But  nothing  herein  contained  shall  be 
construed  to  prohibit  any  postmaster  depositing,  under  the  direction  of  the 
Postmaster-General,  in  a  national  bank  designated  by  the  Secretary  of  the 
Treasury  for  that  purpose,  to  his  own  credit  as  postmaster,  any  raoney-order  or 
other  funds  in  his  charge,  nor  prevent  his  negotiating  drafts  or  other  evidences 
of  debt  through  such  bank,  or  tbrougli  United  States  disbursing  officers,  or 
otherwise,  when  instructed  or  required  to  do  so  by  the  Postmaster-General,  for 
the  purpose  of  remitting  surplus  money-order  funds  from  one  post-office  to 
another,  to  be  used  in  payment  of  money-orders.  Disbursing  officers  of  the 
United  States  shall  issue,  under  regulations  to  be  prescribed  by  the  Secretary  of 
the  Treasury,  duplicates  of  lost  checks  drawn  by  them  in  favor  of  any  post- 
master on  account  of  money-order  or  other  public  funds  received  by  them  from 
some  other  postmaster.      [B.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  etantiates  the  embezzlement  by  both  these 
299;  Act  of  March  3,  1373,  ch.  272,  17  Stat.  methods,  aod  although  it  is  true  that  the 
I^  004.  funds  were  subsequently  paid  iu  to  the  Clere- 

Foat-office  money-OTdeT  fnnda  are  part  of  land  poet  office,  and  although  it,  may  also 
the  public  moneys  of  the  United  States.  be  and  probably  was  true  that  these  funds 
Woodruff  c.  U.  S.,  (1893)  58  Fed.  Rep.  768.  when  thus  converted  were  intended  and  ei- 

Wliat  Gonatitntes  embezzlement.  —  "It  is  pected  to  be  replaced,  so  that  the  government 
evident  that  an  embezzlement,  such  as  is  should  sustain  no  loss,  which  go  very  far  to- 
contemplated  by  this  section,  may  be  proved  wards  mitigating  the  offense,  yet  it  is  ob- 
in  either  one  of  two  ways:  First,  by  show-  vious  that  the  enforcement  of  this  section, 
ing  that  in  point  of  fact  the  postmaster  has  in  all  its  strictness,  is  essential  to  this  class 
converted  to  his  own  use  money-order  funds.  of  government  funds,  and  to  the  discourage- 
Second,  by  his  failure  to  pay  over  such  ment  of  postmasters  from  even  temporarily 
funds  when   required,  either   by   tlie   low  or       using  them  tor  private  purposes.    The  inten- 

Xlations,  or  when  demand  is  made  by  an       tion  of  replacing  them,  however  honestly  en- 
ir  authorized  for  that  purpose.    It  would       tertained,   cannot  be  accepted  as   an  excuse 
seem  that  the  agreed  statement  of  facts  sub-       or  apology  for  violating  the  law,  as  one  may 
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tlie'  government,  but  involve  himself  in  dif- 
ficulty and  criniinal  prosecution.  Tlie  law 
intends  that  funds  of  lliis  i-linriu'tcr  should 
be  kept  nbHoliitcIv  sepaiale  and  sacred,  as 
the  beat  metliod  not  only  of  keeping  the 
funds  themselves  seem*.  Init  ol  guarding  the 
officers  them>=elves  from  temptation  and  de^ 
linqnency.  Tlie  diiersion  of  money -order 
funds  in  any  wav  wbiitever,  proliibited  by 
this  section,  or  for  any  time  however  short, 
constitutes  em bezy lenient  under  this  Act.  and 
is  punishable  as  aueh."  U.  S.  r.  Gilbert, 
(1873)  17  Int.  Rev.  Rec.  54,  25  Fed.  Cas. 
No.  15,203. 

Where  the  defendant,  by  virtue  of  his  em- 
ployment as  clerk  in  eharfj''  of  ii  branch 
money-order  post  office,  actually  converted  to 
his  own  use  money-order  funds  of  the  gnv- 
emment  by  applying  tlie  same  to  the  pay- 
ment of  his  debts,  and  he  was  able  to  elTect 
this  wrongful  conversion  becnnse  such  funds 
were  so  much  under  his  official  control  that 
they  were  subject  to  his  olficial  order,  he  is 
guilty  of  embezzlement  under  this  section. 
U.  S.  V.  Royer.   (1003)    122  Fed.  Rep.  844. 

It  is  no  defenss  to  a  prosecution  under  this 
section  that  a  postmaster,  who  hnd  issued 
money  orders  without  reeeivins  cash  therefor 
at  the  time  of  issuance,  did  not  intend  to  de- 
fraud the  government  of  the  money  nucd  by 
-'.  U.  S.,  (C.  C.  A.  1809)  02  Fed. 


Rep. 
TI 


355. 


The  embeizlement  of  money-order  funds  is 
"■  felony;  not  because  the  territorial  enact- 
ments declare  similar  crimes  feluuips  under 
the  laws  of  the  territory,  but  because  Con- 
gress has  80  designated  the  crime  of  cm- 
bezilement.  It  is  provided  by  chapter  144, 
section  I,  supplement  Revised  Statutes  of 
the  United  States,  '  that  any  person  who 
shall  -embezzle  •  •  •  any  moneys  of  the 
United  States  shall  be  deemed  guilty  of  fel- 
ony,' etc.  The  indictment  is  predicated  upon 
the  fact  that  the  money  in  controversy  — 
poet-oflice  money-order  funds  —  belongs  to 
the  United  States.  Indeed,  there  can  be  no 
doubt  about  the  correctness  of  this  propo- 
sition, in  view  of  the  language  of  section 
4045  [supra^  of  the  Revised  Statutes  of  the 
United  States,  providing  that  all  Huch  funds 
shall  be  deemed  to  be  in  the  national  treas- 
ury."    U.  S.  I'.  Swan,  (1893)   7  N.  Mex.  310. 

Judgment  must  conform  to  statute.  —  The 
Act  provides  that  the  defend  tut  -.hall  "be 
imprisoned  for  not  less  than  ^lix  months  nor 
more  than  ten  years,  and  be  fined  In  a  sum 
equal  to  the  amount  embcBKleii."  The  sen- 
tence in  this  case  was  one  of  imprisonment 
only,  and  not  imprisonment  and  fine,  as  re- 
quired by  the  statute.  In  the  courts  of  the 
United  States  the  rule  is  well  "Pttled  that  n 
ludgment  in  a  criminal  case  must  conform  to 
the  requirements  of  the  itatule,  and  tint  nny 
variation  therefrom,  either  in  the  chamcler 
or  extent  of  the  punishment  inflicted,  avoids 
the  judgment.  Woodruff  v.  U.  S.,  (1893)  fi8 
Fed.  Rep.  766;  U.  S.  v.  Woodruff.   (1895)  08 


without  authority  to  ftx  the  amount  of  the 
fine  without  the  verdict  of  the  jury  thereon, 
and  the  statute  contemplating  that  the  two 
issues  of  fact' — as  to  the  embezzlement,  and 
the  amount  thereof  —  should  be  trieil  by  one 
and  the  same  jury,  and  the  defendant  having 
once  been  in  jeopardy  on  the  issue  of  fact  as 
to  the  amount  of  his  embezzlement,  I  see  no 
escape  from  the  conclusion,  as  a  result  of 
the  reversal  of  said  judgment,  that  the  de- 
fendant must  go  '  unwhipped  of  justice."  and 
be  discharged." 

A  judgment  nnder  this  Hction  may  loclndc 
the  costs  of  the  prosecution,  as  R.  S.  sec.  974 
undoubtedly  empowers  the  trial  judge  to 
award  that  the  defendant  shall  pay  the  costs 
of  the  prosecution  when  he  is  convicted  of 
anv  offense  not  capital.  Whitworth  r.  U.  S., 
(C.  C.  A.   1902)    114  Fed.  Rep.  302. 

Verdict.  —  U'here  the  indictment  against 
the  defendant  contained  two  counts,  one  for 
embezzling  a  certain  amount  of  money-order 
funds  under  this  section  and  the  other  for 
neglecting  lo  deposit  the  same  amount  of  the 
postal  moneys  under  section  4053,  infra,  and 
tlie  jury  failed  to  find  to  which  fund  the  sum 
embezzled  t>elonged,  but  the  defendant  was 
sentenced  to  the  minimum  penalty  under 
these  sections,  the  error  was  not  prejudicial. 
Vives  V.  U.  S.,  (C.  C.  A.  1899)  92  Fed.  Rep. 
355, 

Admissibility  of  transcript  — Act  conatitn- 
tional.  —  "Congress  has  declared,  in  the  Act 
creating  or  defining  the  offense,  that  a  'tran- 
script from  the  money-order  account  books  of 
the  sixth  auditor  shall  be  prima  fucic  evi- 
dence of  a  balance,'  and  we  fail  to  find  any- 
thing violative  of  defendant's  rights  in  such 
enactment.  Documentary  evidence,  when 
pertinent  and  material,  mny  be  as  competent 
upon  the  trial  of  criminal  ns  upon  the  trial 
of  civil  causes;  and  it  is  not  disputable  that. 
when  the  original  is  competent.  Congress  may 
give  the  like  effect  lo  a  transcript  or  copy' 

*  *  •  It  is  true,  the  Constitution  of  the 
United  States  — so  confidently  invoked  hy 
defendant's  counsel  in  his  brief  as  well  as  in 
his  oral  argument  in  support  of  his  cunten 
tion  —  provides  "that  in  all  criminal  prose- 
cutions  the   accused    shall    enjoy   the    right 

*  *  *  to  be  confronted  with  the  witnesses 
against  him.'  but  clearly  no  one  ever  seriously 
contended,  at  least  before,  that  under  this 
provision  none  but  oral  testimony  is  admis- 
sible upon  the  trial  of  criminal  causes.  The 
record  does  not  disclose  upon  ivhat  ground 
objection  was  made  to  the  admission  of  the 
transcript.  Counsel  must  have  meant  —  for 
that  is  the  burden  of  his  oral  argument  be' 
fore  this  court  —  that  all  written  or  docu- 
mentary evidence  is  inndmisKible  against  a 
defendant  upon  a  criminal  trinl.  In  support 
of  this  position  he  i^iles  the  provision  of  the 
Federal  Constitution  above  set  out.  But  that 
can  have  no  such  meaning."  U.  S.  f.  Swan, 
(-1893)  7  N.  Mex.  311. 


Sec.  4047.  \_P(ty  for  issui-ng  and  payhi/j  money  orders.^    [Superseded.] 
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offices  may   be  allowpil,  as  toiupfHSulioii   for  It  was  superseded  by  t!ie  proviaions  of  Act 

iaauing  and  paying  money -orders',  not  exceed-  of  March  3,  1S83.  ch.  123,  sec.  4,  as  modiGed 

ing  one-third   of   Uie   whole   timount   of   fees  by  Act  of  June  29,  1886,  ch.  569,  and  as  thus 

collected  on  orders  iiisued.  nnd  one-fourth  of  ruodifled  amended   by  Act  of  Jan.  27,   1894, 

one  per  centum  on  the  gross  amount  of  orders  eh.  21,  sec.  3.     See  ifupra,  p.  840, 

paid  nt  their  retipeclive  oIKceii.  provided  such  See  for  cases  construing  this  section,  Ship- 

eompensiition,  together  with  the  poi^l master's  man  v.  U.  S.,  (1692)  27  Ct.  Ci.  12»;    (1833) 

salary,  shall  not  exceed  four  thoud:ind  dollars  17  Op.  Atty.-Gen.  627. 
per  annum,  except   in   the  case  of  the  poat- 

Sec.  4048.   [Money-order  itmderUals.']      [Rbpealed.'\ 

This  scctiiin  iv;i-;  as  fotliiwH:  transaction  of  that  busiuesB."     Act  of  June 

"Sec.  40]S.  TliL-   Pristniniltr-Gcnera]   may  8,  1872,  ch.  335.  17  Stat.  L.  300. 

pay  out  ijf  llic  proceeds  of  the  money-order  It  waa  expressly  repealed  by  Act  of  March 

business  the  cost  of  stationery  and  such  inci-  3,  1807.  ch.  385.  29  Stat.  L.  648. 

dental    expenses    as    are    necessary    for    the  See  for  case  construing  this  section.  Ship- 
man  i>,  U.  S.,  (1892)   27  Ct.  CI.  129. 


Skc.  4.  [Money  orders  may  be  destroyed  after  seven  years  —  payment 
thereafter.]  The  Secretary  of  the  Treasury  and  the  Postmaster-General  shall 
cause  to  be  destroyed  in  such  manner  as  they  may  deem  best  all  Money  Order 
Statements  rendered  by  Postmasters  and  all  paid  Money  Orders  and  paid 
Postal  Notes  accoinprtnying  the  same,  now  filed  in  the  office  of  the  Auditor  of 
the  Treasury  for  the  Post  Office  Department,  or  which  may  hereafter  be  filed 
therein,  after  seven  years  sliall  have  elapsed  from  the  expiration  of  the  period 
covered  by  such  statements:  Provided,  That  the  Postmaster-General  upon  evi- 
dence satisfactory  to  him,  and  under  such  special  regulations  as  he  shall  pre- 
scribe, may  cause  payment  to  be  made  in  the  manner  prescribed  in  sections 
four  and  eleven  of  tlie  Act  approved  January  twenty-seventh,  eighteen  hundred 
and  ninety-four,  of  tlie  amount  of  any  Money  Order  remaining  unpaid  after  the 
lapse  of  seven  years  from  the  date  of  its  issue.      [2S  Stat.  L.  107.'} 

This  la  from  the  Postal  Service  Appropria-  the  word  "  ten  "  originally  appearing  in  such 

tion  Act  of  Jul}   16,  1804.  ch.  137.     It  was  SFi-tion,    the  word    " seven"   as   it   appears 

amended   b\    thi    \et  of  March   3,   1897,  ch.  above. 
38o   29  btat   L   648,  by  inserting  in  place  of 


[XIT.  Aggodhtb  Ain>  Kzvzvuxs.] 

Sec.  4049.   [Manner  of  keeping  accQunis.'\     The  accounts  of  the  postal 

service  shall  be  kept  in  such  a  manner  as  to  exhibit  separately  tbe  amount  of 
revenue  derived  from  the  following  sources  respectively: 

First,  Letter-postage. 

Second.  Book,  newspaper,  and  pamphlet  postage^ 

Third.  Registered  lelters. 

Fourth.  Box-rents  and  branch  offices. 

Fifth.  Postage-stamps  and  envelopes. 

Sixth.  Dead  letters. 

Seventh.  Fines  and  penalties. 

Eighth.  Revenue  from  money-order  business. 

Ninth.  Miscellaneous. 
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Aoooonti  and  B^YannM.  POSTAL  SERVICE.  t.  ft.  ate.  4Mi. 

And  they  shall  exhibit  separately  the  amount  of  expenditure  made  for  each 
of  the  following  objects  respectively : 
First  Transportation  of  the  mail. 
Second.  Compensation  of  postmasters. 
Third.  Compensation  of  letter-carriers. 
Fourth.  Compensation  of  clerks  for  post-offices. 
Fifth.  Compensation  of  blank-agents  and  assistants. 
Sixth.  Mail  depredations  and  special  agents. 
Seventh.  Postage-stamps  and  envelopes. 
Eighth.  Ship^  steamboat^  and  way  letters. 
Ninth.  Dead-letters. 
Tenth.  Mail-bags. 
Eleventh.  Mail  locks  and  keys. 
Twelfth.  Post-marking  and  canoeling  stamps. 
Thirteenth.  Wrapping-paper. 
Fourteenth.  Twine. 
Fifteenth.  Letter-balances. 
Sixteenth.  Office-furniture. 
Seventeenth.  Advertising. 
Eighteenth.  Balances  to  foreign  countries. 
Nineteenth.  Bent,  light>  and  fuel  for  postoffioes. 
Twentieth.  Stationery. 
Twenty-first  Miscellaneous.     [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.      of  title  46  of  the  Revised  Statutes  entitled  as 
290.  above. 

Sections  404C^4o6x   constitute  chapter   14 

Sec.  4050.  [Miscellaneous  cmd  money-order  receipts.']  Unclaimed  money 
in  dead  letters  for  which  no  owner  can  be  found ;  all  money  taken  from  the  mail 
by  robbery,  theft,  or  otherwise,  which  may  come  into  the  hands  of  any  agent  or 
employe  of  the  United  States,  or  any  other  person  whatever;  all  fines  and 
penalties  imposed  for  any  violation  of  the  postal  laws,  except  such  part  as  may 
by  law  belong  to  the  informer  or  party  prosecuting  for  the  same ;  and  all  money 
derived  from  the  sale  of  waste  paper  or  other  public  property  of  the  Post-Office 
Department,  shall  be  deposited  in  the  Treasury,  under  the  direction  of  the  Post- 
master^General,  as  part  of  the  postal  revenue.  And  the  Postmaster-General 
shall  cause  to  be  placed  to  the  credit  of  the  Treasurer  of  the  United  States,  for 
the  service  of  the  Post-Office  Department,  the  net  proceeds  of  the  money-order 
business;  and  the  receipts  of  the  Post-Office  Department  derived  from  this 
source  during  each  quarter  shall  be  entered  by  the  Sixth  Auditor  in  the  accounts 
of  such  Department,  under  the  head  of  "  revenue  from  money-order  business." 
IB.  8.-] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  290. 
See  note  under  section  4058^  infra. 

Sec.  4051.  IPostal  revenue  to  be  accounted  for.]  All  postages,  box-rents, 
and  other  receipts  at  postroffices,  shall  be  accounted  for  as  part  of  the  postal 
revenues ;  and  each  postmaster  shall  be  charged  with  and  held  accountable  for 
any  [>art-  of  the  same,  accruing  at  his  office,  which  he  has  neglected  to  collect, 
the  same  as  if  he  had  collected  it     [JB.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  SUt.  L.  290. 

Sec.  4052.  [Box-holders  may  provide  lock-hoxes.]  Postmasters  may  allow 
box-holders  who  desire  to  do  so  to  provide  lock-boxes  or  drawers  for  their  own 
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therein  Is  one  that  appertains  to  th«  post- 
olTipe  de|iiirtnient  and  is  properly  chargeable 
to  itfi  nppropriation.  In  renderinjt  this  opin- 
ion the  attorney-general  considered  this 
section  and  section  4051,  aupra,  together 
with  a  regulation  of  the  poHt-ofBce  depart- 
ment providing  that  "  the  poet-olBce  de- 
fiartment  neither  owns,  erects,  or  repairs 
etter-boxea  in  post  ofSces,  except  where  the 
building  is  owned  by  the  United  States." 
(1879)  le  Op.  Atty.-Qen.  255. 


any  post-office,  shall  become  the  property  of  the  United  States,  and  be  subject  to 
the  direction  and  control  of  the  Post-Office  Department,  and  shall  pay  a  rental 
at  least  equal  to  that  of  otiier  boxes  in  the  &amc  office,  or,  if  there  be  no  other 
boxes  in  such  office,  of  boxes  in  other  offices  of  the  same  class,  which  rental 
shall  be  accounted  for  as  other  box-rents.      [R.  S.] 

Act  of  June  8,  1872,  cli.  335,  17  Stat.  L. 
290. 

BzpsndituTS  for  lock-box  is.  —  Where  a 
part  of  a  building  nas  demised  to  the  govern- 
ment by  perpetual  lease,  and  some  of  the 
rooms  therein  nere  used  by  tlie  poat-offlce  de- 
partment for  a  post  office,  the  attorney-gen- 
eral advised  that  the  law  applicable  to 
property  of  that  description  owned  by  the 
United  States  applies  to  the  property  per- 
petually leased  as  aforesaid,  and  that  an 
expenditure  for  lock-boxes  for  the  post  office 

Sec.  4053.  [Neglect  to  deposit  postal  revenues.1  Any  officer,  agent,  post- 
master, clerk,  or  other  person  employed  in  any  branch  of  the  postal  service 
having  temporaiy  custody  of  any  money  taken  from  dead  letters ;  any  money 
derived  from  the  sale  of  waste  paper  or  other  public  property  of  the  Posl-Offlce 
Department;  or  any  money  derived  from  any  olher  source  which  by  law  is 
part  of  the  postal  revenues,  who  shall  willfully  neglect  to  deposit  the  same  in 
the  Treasury  of  the  United  States,  or  in  some  other  depository  authorized  to 
receive  the  same,  shall  be  deemed  guilty  of  embezzlement,  and  be  punishable 
by  a  fine  of  not  more  than  double  the  sum  so  retained,  or  by  imprisonment  for 
not  more  than  three  years,  or  both.  And  any  pers^on  intrusted  by  law  with  the 
sale  of  postage-stamps  or  stamped  envelopes,  who  shall  refuse  or  neglect  to 
account  for  the  same,  or  who  shall  pledge  or  hypothecate  or  unlawfully  dispose 
of  them,  for  any  purpose  whatever,  shall.be  deemed  guilty  of  embezzlement, 
and  shall  be  punishable  by  the  like  fine  and  imprisonment  as  are  provided  in 
this  section  for  the  embezzlement  of  money.      [R.  8.~\ 


Act  of  June  8,  1872,  cb.  335,  17  Stat.  L. 
291. 

See  further  as  to  the  pledging  or  unlawful 
sale  of  postage  stamps,  etc.,  Act  of  June  17, 
1878,  ch.  269,  sec.  1,  supra,  p.  B34. 

Sufficiency  ofindictment.  —  An  indictment 
under  this  section  charged  that  defendant  was 
a  clerk  in  charge  of  a  branch  post  office  in  the 
city  of  San  Francisco,  and  as  such  clerk  was 
intrusted  with  the  sale  of  a  large  number  of 
postage  stamps  and  stamped  envelopes  of  the 
value  of  1132.25.  and  that  as  such  clerk  in 
charge  of  said  branch  post  office  he  feloni- 
ously and  wilfully  refused  and  neglected  to 
account  for  the  postage  stamps  and  stamped 
envelopes  intrusted  to  him,  although  re- 
quested so  to  do.  It  was  claimed  that  the 
indictment  did  not  state  an  olTenae  because  it 
tailed  to  charge  that  tne  defendant  was  in- 
trusted by  law  with  the  sale  of  the  postage 
stamps  and  stamped  envelopes  referred  to. 
It  was  helij.  however,  that  while  the  indict- 
ment did  not  charge  this  in  direct  terms,  yet 
in  view  of  section  3B18.  supra,  providing  that 
"  postage  itamps  and  stamped  envelopes  shall 
be  fumislied  by  the  pn^'tmnstcr-gcneral  to  all 
postmnHters,  and  shall  be  kept  tor  sale  at  all 
post  offices;  and  each  postmaster  shall  beheld 
accountable  for  all  such  stamps  and  envelopes 


furnished  to  him,"  it  sufficiently  appeared 
from  the  tacts  alleged  that  such  was  the  case. 
U.  S.  V.  Royer,  (1003)   122  Fed.  Rep.  844. 

Insanity  aa  a  defense.  —  A  postmaster  was 
indicted  under  this  section  for  the  embezzle- 
ment of  government  money.  The  defense 
upon  the  trial  was  baaed  upon  alleged  in- 
sanity, but  this  was  not  established  by  the 
evidence,  which  merely  showed  eccentricity. 
It  was  held  that  a  conviction  was  proper. 
The  court,  per  Seymour,  J.,  said:  "In  this 
case  the  acts  of  the  defendant  arc  the  best 
evidence  of  his  responsibility.  During  a 
period  of  many  years  he  has  been  guilty  of 
systematic  fraud.  His  quarterly  returns 
rendered  to  the  post-office  department,  and 
sworn  to,  each  quarter  have  been  regularly 
false.  The  amount  of  overcharges  have  been 
each  time  about  the  same,  and  yet  have  each 
time  varied.  It  is  impossible  to  suppose  uni- 
form conduct  covering  a  series  of  years  to  he 
the  result  of  an  insanity  consisting  of  an 
occasional  incapability  of  appreciating  obli- 
gations when  in  a  '  state  of  depression.'  The 
prisoner's  conduct  has  been  that  of  an  adroit 
criminal."  U.  S.  v.  Young,  (1885)  26  Fed. 
Rep.  710. 
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embezzling  a  certain  amount  of  money-order 
funds  under  section  4046,  supra,  and  the 
other  for  neglecting  to  deposit  the  same 
amount  of  the  postal  moneys  under  this  sec- 
tion, and  the  jury  failed  to  find  to  which  fund 


the  sum  embezzled  belonged,  but  the  defend- 
ant was  sentenced  to  the  minimum  penalty 
under  these  sections,  the  error  was  not  preju- 
dicial. Vives  t\  U.  S.,  (C.  C.  A.  1899)  92 
Fed.  Rep.  355. 


SBC.  4054.  \^lie\:eriues  to  he  appropriated  for  postal  service.^  The  money 
required  for  the  jx)stal  service  in  each  year  shall  be  appropriated  by  law  out  of 
the  revenues  of  the  service.      [B.  IS.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  291. 

Sec.  4055.  [Payments,  how  made;  advances.]  All  payments  on  account 
of  the  postal  service  shall  be  made  to  persons  to  whom  the  same  shall  be  certified 
to  be  due  by  the  Sixth  Auditor;  but  advances  of  necossary  sums  to  defray  ex- 
penses may  be  made  by  the  Postmaster-General  to  :.;  :its  employed  to  investi- 
gate mail  depredations,  examine  post  routes  and  offices,  and  on  other  like 
services,  to  be  charged  to  them  by  the  Auditor,  and  to  be  accounted  for  in  the 
settlement  of  their  accounts.      [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  291. 

Sec.  4056.  [Transfer  of  debts  to  contractors.]  The  Postmaster-General 
may  transfer  debts  due  to  the  Department  from  postmasters  and  others  to  such 
contractors  as  have  given  bonds,  with  security,  to  refund  any  money  that  may 
come  into  their  hands  over  and  above  tlie  amount  found  due  them  on  the  settle- 
ment of  their  accounts ;  but  such  transfers  shall  only  be  in  satisfaction  of  legal 
demands  for  which  appropriations  have  been  made.     [R.  S."} 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  291. 

Sec.  4057.  [Suits  to  recover  lo^rongful  or  frauduleni  paymenis."]  In  all 
cases  where  money  has  been  priid  out  of  the  funds  of  the  Post-Office  Department 
under  the  pretense  that  service  has  been  performed  therefor,  when,  in  fact,  such 
service  has  not  been  performed,  or  as  additional  allowance  for  increased  service 
actually  rendered,  when  Uie  additional  allowance  exceeds  the  sum  which,  ac- 
cording to  law,  might  rightfully  have  been  allowed  therefor,  and  in  all  other 
cases  where  money  of  the  Department  has  been  paid  to  any  person  in  conse- 
quence of  fraudulent  representations,  or  bv  th<»  mistake,  collusion,  or  mis- 
conduct of  any  officer  or  other  employe  in  the  postal  service,  ^  the  Postmaster- 
General  shall  cause  suit  to  bo  brought  to  recover  such  wrong  or  fraudulent  pay- 
ment or  excess,  with  interest  thereon.      [R.  S.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
291. 

The  object  of  this  section  and  section  3961, 
supra,  providing  for  extra  allowance  for  ad- 
ditional expedition  in  carrying  the  mail,  is 
to  avoid  fraud  and  mistakes  arising  from  the 
reliance  necessarily  placed  upon  the  judg- 
ment of  clerks  and  subordinates  in  the  post- 
office  department  as  well  as  from  other 
causes.     U.  S.  r.  Barlow,    (1889)    132  U.  S. 

271. 

When  the  action  will  lie  —  Fraudulent 
representations.  —  Where  the  representations, 
upon  which  an  allowance  for  expediting  tlie 
service  was  made,  were  fraudulent  as  well  as 
erroneous,  the  right  of  recovory  cannot  be 
affected  by  the  knowledge  of  their  character 
and  participation  in  the  results  obtained  by 
jiny  subordinate  officers  of  the  depart mcnt. 
U.'S.  V.  Barlow.  (1889)  132  U.  S.  271,  re- 
versing  (1885)   26  Fed.  Rep.  903. 
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"  The  Revised  Statutes,  sec.  4057,  authorize 
the  postmaster-general  to  bring  suit  to  re- 
cover back  money  in  certain  cases;  but  this 
does  not  extend  to  a  case  w^here  an  additional 
allowance  was  not  in  excess  of  the  maximum 
permitted,  where  no  fraud  is  shown  on  the 
part  of  the  contractor  or  of  a  post-offioe  em- 
ployee, and  where  there  is  no  mistake  in 
fact."  Griffith  v.  U.  S.,  (1887)  22  Ct  CI 
165. 

An  overpaA^ment  made  to  a  railroad  for 
carrying  the  mails  at  full  rates,  upon  the 
supposition  of  the  postmaster-general  tliat  it 
was  not  a  "  land-grant  road,"  when  in  fact 
it  was,  is  a  payment  in  mistake  of  fact, 
which  mav  be  recovered  back.  Duval  r.  U.  S., 
(1889)  25  Ct.  CI.  46.  See  also  Wisconsin 
Cent.  R.  Co.  r.  U.  S.,  (1892)  27  Ct.  01.  440, 
affirwrd  in    (1806)    164  U.  S.   190. 

Money  paid  upon  forged  postal  orders. — 
An  action  under  this  section  was  held  to  lie 

Volume  V, 


t 


Aeeottnts  and  BevennM. 


POSTAL  SERVICE. 


&.  1  tM   4060. 


master-general,  ordering  the  person  to  be 
credited  upon  the  books  and  to  receive  the 
money,  cannot  be  considered  a  final  adjudica- 
tion,  closing  the  transaction  from  judicial 
scrutiny.  Brown  v,  U.  S.,  (1850)  9  How. 
(U.  S.)   487. 

The  postmaster-general  had  the  same 
power,  and  no  more,  over  the  credits  allowed 
by  his  predecessor,  if  allowed  within  the 
scope  of  his  official  authority,  as  given  by  law 
to  the  head  of  the  department.  This  right  in 
an  incumbent  of  reviewing  a  predecessor's 
decisions,  extends  to  mistakes  in  matters  of 
fact,  arising  from  errors  in  calculation,  and 
to  cases  of  rejected  claims,  in  which  material 
testimony  is  afterwards  discovered  and  pro- 


duced. But,  if  a  credit  has  been  given,  or  an 
allowance  made  by  the  head  of  a  department, 
and  it  is  alleged  to  be  an  illegal  allowance, 
the  judicial  tribunals  must  be  resorted  to,  to 
construer  the  law  under  which  the  allowance 
was  made,  and  to  settle  the  right  between  the 
United  States  and  the  party  to  whom  the 
credit  was  given.  It  is  no  longer  a  case  be- 
tween one  officer's  judgment  and  that  of  his 
successor.  No  statute  is  necessary  to  au- 
thorize the  United  States  to  sue  in  such  a 
case.  The  right  to  sue  is  independent  of 
statute,  and  it  may  be  done  by  the  direction 
of  the  incumbent  of  the  department.  U.  S.  r. 
Bank  of  Metropolis,  (1841)  15  Pet.  (U.  S.) 
377. 


Sec.  4058.  [Delivery  of  stolen  moryey  to  owner. ^  Whenever  the  Post- 
master-General is  satisfied  that  money  or  property  stolen  from  the  mail,  or  the 
proceeds  thereof,  has  been  received  at  the  Department^  he  may,  upon  satis- 
factory evidence  as  to  the  owner,  deliver  the  same  to  him.     [iJ.  jS.] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
291. 

Money  embezzled  from  registered  letter. — 
The  liability  of  the  principal  is  the  liability 
of  the  surety,  and  the  government  occupying 
the  field  of  mail  transportation  to  the  ex- 
clusion of  all  others,  and  inviting  the  fullest 
possible  use  of  its  facilities,  is  morally  bound 
to  recover  from  a  dishonest  official  or  his 
surety,  the  entire  amount  of  his  embezzle- 
ment, and  is  equally  bound  in  conscience,  as 
the  statute  recognizes,  to  return  to  the  owner 
of  a  registered  letter  the  entire  amount  thus 
recovered.     (1901)   23  Op.  Atty.-Gen.  476. 

Act  of  March  i,  1847.  —  A  bill  in  equity 
brought  by  plaintiff  who  had  stolen  money 
from  letters  in  the  post  office,  to  enforce  a 
trust  deed  from  him  to  the  defendant  —  a 
postmaster  —  by  which  he  conveyed  to  the 
defendant  certain  property  upon  the  trusts  to 
pay  claims  growing  out  of  the  theft  and  re- 
turn the  balance  to  him,  was  held  not  to  lie, 
as  the  statute  of  March  1,  1847,  in  force  at 
the  time  of  this  transaction,  provided  in  sec- 
tion 2  that  *'  all  moneys  taken  from  the  mails 
of  the  United  States  by  robbery,  theft,  or 
otherwise,  which  have  come,  or  may  here- 
after come,  into  the  possession  or  custody  of 
any  of  the  agents  of  the  post-office  depart- 


ment, or  any  other  officers  of  the  United 
States,  or  any  other  person  or  persons  what- 
ever, shall  be  paid  to  the  order  of  the  post- 
master-general, to  be  kept  by  him  as  other 
moneys  of  the  post-office  department,  to  and 
for  the  use  and  benefit  of  the  rightful  owner, 
to  be  paid  whenever  satisfactory  proof  thereof 
shall  be  made;  and  upon  the  failure  of  any 
person  in  the  employment  of  the  United 
States  to  pay  over  such  moneys  when  de- 
manded, the  person  so  refusing  shall  be  sub- 
ject to  the  penalties  prescribed  by  law  against 
defaulting  officers;  '*  which  provisions  were 
substantially  re-enacted  in  the  statute  of 
June  8,  1872,  and  in  the  Revised  Statutes, 
sees.  4050-4068.  The  court,  per  Morton,  J., 
said:  "The  plaintiff  contends  that  the  stat- 
utes do  not  apply,  because  the  property 
which  came  to  the  possession  of  the  defend- 
ant was  not  the  identical  money  or  property 
stolen  from  the  mails.  But  we  think  this  is 
too  narrow  a  construction  of  the  statute; 
and  that  it  was  intended  to  apply,  at  least  in 
a  case  like  this,  where  the  stolen  money,  can 
be  traced,  and  in  a  changed  form  has  come  to 
the  possession  of  an  officer  of  the  United 
States.  Whether  it  has  a  more  extensive  ap- 
plication it  is  not  necessary  to  inquire.*' 
Laws  V.  Burt,  (1880)   129  Mass.  202. 


Sec.  4059.  [Disposal  of  fines,  penalties,  and  forfeitures.]  All  penalties 
and  forfeitures  imposed  for  any  violation  of  law  affecting  the  Post-Office  Depart- 
ment for  its  revenue  or  property  shall  be  recoverable,  one-half  to  the  use  of  the 
person  informing  and  prosecuting  for  the  same?  and  the  other  half  to  be  paid 
into  the  Treasury  for  the  use  of  the  Post-Office  Department,  unless  a  different 
disposal  is  expressly  prescribed.  All  fines  collected  for  violations  of  such  laws 
shall  be  paid  into  the  Treasury  for  the  use  of  the  Post-Office  Department 
IR.  8.-] 

were  convicted,  and  that  a  penalty  or  for- 
feiture was  imposed  by  the  court,  but  merely 
alleged  that  the  cases  had  been  disposed  of  by 
a  compromise  settlement,  it  was  held  that  the 
action  would  not  lie.  Newman,  D.  J.,  saM: 
**  This  section  seems  to  contemplate  a  pro- 
ceeding against  violators  of  the  law  for  ma^ 
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Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
292,  325. 

In  an  action  by  an  informer  against  the 
United  States  under  this  section  to  recover 
certain  penalties  and  forfeitures,  where  the 
petition  failed  to  state  tl\^t  the  parties  con- 
cerning whom  he  furnished  the  information 


the  use  of  the  informer  iDforming  and  prose-  able,    ordinanly,   in  speaking  of  a  ciimmal 

cuting  for  the  same,  and  the  other  half  to  be  case   or   the   impoBition   of   a   penalty    in    a 

paid  inU)  the  treasury.     1  do  not  see  how,  in  criminal  case.     Construing  this  section  4069 

aoy   view   of   it,   there   could   be  a    recovery  in  connection  with  section  40S,  1  am  wholly 

■gainst  the  government  in  a  case  where  the  unable  to  see  any  right  of  recovery  in  this 

facta    are    as    alleged    in    this    declaration.  action."     Leathers  v.  C.  S.,   (1904)    127  Fed. 

There  seems  to  be  much  force  in  the  conten-  Rep.  776. 
tion  of  the  United  States  attorney  that  this 

Sec.  4060.  [Accounts  to  be  preserved  two  years.]  The  Poetmaster-General 
may  dispose  of  any  quarterly  reLuriis  of  mails  sent  or  received,  preaerving  the 
accounts-current  and  all  accompanying  vouchers,  and  use  such  portions  of  the 
proceeds  as  may  be  necessary  to  defray  the  cost  of  separating  and  disposing  of 
tbem ;  but  the  accounta  shall  be  preserved  entire  for  at  least  two  years.      [JS.  iS.] 

Act  of  June  6,  1872,  ch.  335,  17  Stat  L.  292. 

Sec.  4061.  [Disposal  of  imcalled-for  printed  matter.}  The  Postmaster- 
General  may  provide,  by  regulations,  for  disposing  of  printed  and  mailable 
matter  which  may  remain  in  any  post-office,  or  in  the  Department,  not  called 
for  by  the  party  addressed ;  but  if  the  publisher  of  any  refused  or  uncalled-for 
newspaper  or  other  periodical  shall  pay  the  postage  due  thereon,  such  news- 
paper or  other  periodical  shall  be  excepted  from  the  operation  of  such  regula- 
tions.    [-B.  8.] 

Act  of  June  6,  1872,  clt.  336,  17  StaL  L^  292, 


[XV.  Postal  Cxima] 

Sec.  5463.  [Forging  postal  money  orders.]  Any  person  who  shall,  with 
intent  to  defraud,  falsely  make,  foi^e,  counterfeit,  engrave,  or  print,  or  cause  or 
procure  to  be  falsely  made,  forged,  counterfeited,  engraved,  or  printed,  or 
willingly  aid  or  assist  in  falsely  making,  forging,  counterfeiting,  engraving, 
or  printing,  any  order  in  imitation  of,  or  purporting  to  be,  a  money-order  or 
postal-note  issued  by  or  under  tho  direction  of  the  Post-Office  Department  of 
ihe  United  States,  or  of  any  foreign  country,  and  payable  in  the  United  States, 
or  any  material  signature  or  indorsement  thereon ;  or  any  material  signature 
upon  any  receipt  or  certificate  of  identification  thereon;  any  person  who  shall 
falsely  alter,  or  cause  or  procure  to  be  falsely  altered,  or  willingly  aid  or  assist 
in  falsely  altering  any  such  money-order  or  postal-note;  any  person  who  sha)!, 
with  intent  to  defraud,  pass,  utter,  or  publish,  or  attempt  to  pass,  utter,  or 
publish,  as  true,  any  such  false,  foi^d,  counterfeited,  or  altered  money-order 
or  postal  note,  knowing  the  same,  or  any  signature  or  indorsement  thereon,  to  be 
false,  forged,  counterfeited  or  altered,  shall  be  punishable  by  a  fine  of  not  more 
than  five  thousand  dollars,  or  by  imprisonment  at  hard  labor  for  not  less  than 
two  years  and  not  more  than  five  years.     \R.  8.] 

This  section  was  amended  "  so  as  to  read  feited.  cnRmved,  or  printed,  or  willinRly  aid 
an  "  above  by  the  Act  of  .Tan.  3.  1887,  ch.  13.  or  assist  in  falsely  making,  forging,  counter- 
sec.  2.  24  Stat.  L.  355.  It  originally  read  as  feiting-,  engraving,  or  printing,  any  order  in 
follows;  imitation  of  or  purporting  to  be  a   money- 

"  Skc.   5463.   Any   person   who  shall,   with       order   issued   by  the  Post-Office   Department, 

intent     to     defraud,     falsely     make,     forge,       or  any  of  its  postmasters  or  agents,  or  any 

counterfeit,   engrave,   or   print,    or   cause   or       material  signature  or   inilorseniprt   thereon'; 

procure  to  be  falsely  made,  forged,  counter-       any  person  who  shall  falsely  niter,  or  cause 
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or  procure  to  be  altered,  or  willingly  aid  or 
assist  in  falsely  altering  any  such  money- 
order;  any  person  who  shall,  with  intent  to 
defraud,  pass,  utter,  or  publish,  or  attempt 
to  pass,  utter,  or  publish,  as  true,  any  such 
false,  forged,  counterfeited,  or  altered 
money-order,  knowing  the  same,  or  any  signa- 
ture or  indorsement  thereon,  to  be  false, 
forged,  counterfeited,  or  altered,  shall  be  pun- 
ishable by  a  fine  of  not  more  than  five  thou- 
sand dollars,  or  by  imprisonment  at  hard 
labor  for  not  less  than  two  years  and  not 
more  than  five  years."  Act  of  June  8,  1872, 
ch.  335,  17  Stat.  L.  298. 

Further  provisions  on  the  subject  are 
found  in  the  following  text. 

Sections  54(13-5480  are  taken  from  chapter 
6  (entitled  "  Crimes  Against  the  Operation 
of  the  Government")  of  title  70  (entitled 
"Crimes")  of  the  Revised  Statutes. 

The  crime  defined  in  this  statute  is  the 
common-law  crime  of  forgery,  with  reference 
to  a  postal  money  order.  To  *'  faKsely  make, 
forge,  counterfeit,  engrave,  or  print "  are  all 
cognate  terms,  used  to  define  or  designate  the 
crime  of  forgery  in  some  of  its  many  phases. 
Ex  p.  Hibbs,  (1886)  26  Fed.  Rep.  421. 

An  indictment  under  this  section  charging 
a  postmaster  with  issuing  postal  money  orders 
without  authority  and  without  the  prepay- 
ment of  the  sum  named,  on  the  pretended  ap- 


plication of  a  fictitious  person,  which  orders 
w^re  subsequently  negotiated  by  him  under 
this  fictitious  name,  sufficiently  charges  the 
common- law  offense  of  forgery  to  render  the 
defendant  liable  to  extradition  under  the 
treaty  of  1842  with  Great  Britain.  Ex  p. 
Hibbs,   (1886)   26  Fed.  Rep.  421. 

Intent  to  defraud.  —  An  indictment  under 
this  section  charging  defendant  with  having 
forged  a  material  indorsement  upon  a  post- 
office  money  order,  with  intent  to  defraud  a 
certain  private  person,  is  sufficient.  '*  This 
statute  makes  an  intent  to  defraud  one  of 
the  elements  of  the  offense,  but  the  fact 
that,  in  this  instance,  the  intent  charged  was 
to  defraud  C.  M.  Cady,  does  not  change  the 
character  of  the  act.  It  was  still  an  act 
which  the  United  States  has  the  authority 
to  punish,  for  the  better  protection  of  money 
orders  lawfully  issued  by  the  Lnited  States.' 
U.  S.  t?.  Morris,  (18/9)  16  Blatchf.  (U.  S.) 
133,  26  Fed.  Cas.  No.  15,813. 

The  word  "alter,"  as  useu  in  this  section, 
describes  an  act  not  distinctly  covered  or 
embraced  uy  any  preceding  word.  U.  S.  r. 
Crecilius,  (1888)  34  Fed.  Rep.  30. 

As  to  the  efiEect  of  the  omission  of  a  con- 
junction by  way  of  ellipsis  in  such  statutes, 
see  U.  S.  V.  Pelletreau,  (1877)  14  Blatchf. 
(U.  S.)   126,  27  Fed.  Cas.  JNo.  16,023. 


Sec.  2.  [Counterfeiting,  forging  or  fraudulently  issuing  money-orders  or 
postalrnotes.]  That  any  person  who  shall,  with  intent  to  defraud,  falsely  forge 
or  counterfeit  the  signature  of  any  postmaster,  assistant  postmaster,  chief 
clerk,  or  clerk  upon  or  to  any  money-order  or  postal-note,  or  blank  therefor 
provided  or  issued  by  or  under  the  direction  of  the  Post-Office  Department  of 
the  United  States,  or  of  any  foreign  country,  and  payable  in  the  United  States, 
or  any  material  signature  or  indorsement  thereon,  or  any  material  signature  to 
any  receipt  or  certificate  of  identification  thereon ;  any  person  who  shall  falsely 
alter,  or  cause  or  procure  to  be  falsely  altered  in  any  material  respect,  or  know- 
ingly aid  or  assist  in  falsely  so  altering  any  such  money-order  or  postal-note: 
any  person  who  shall,  with  intent  to  defraud,  pass,  utter,  or  publish  any  such 
forged  or  altered  money-order  or  postal-note  knowing  any  material  signature 
or  indorsement  thereon  to  be  false,  forged,  or  counterfeited,  or  any  material 
alteration  therein  to  have  been  falsely  made;  any  postmaster,  assistant  post- 
master, or  clerk  employed  in  any  post-ofiice  or  branch  post-office  who  shall  issue 
any  money-order  or  postal-note,  without  having  previously  received  or  paid  the 
full  amount  of  money  payable  tlierefor,  with  the  purpose  of  fraudulently  obtain- 
ing or  receiving,  or  fraudulently  enabling  any  other  person,  either  directly 
or  indirectly,  to  obtain  or  receive  from  the  United  States,  or  any  officer  or 
agent  tlioroof,  tlie  Piim  of  money  specified  in  such  money-order  or  postal-note: 
any  person  who,  with  intent  to  defraud  the  United  States,  transmits,  or  pre- 
sents to,  or  causes  or  procures  to  be  transmitted  to  or  presented  to  any  officer, 
or  at  any  office  of  the  Government  of  the  United  States  any  money-order  or 
postal-note,  knowing  the  same  to  cont4iin  any  forged  or  counterfeited  signature 
to  the  same  or  to  any  material  endorsement,  receipt,  or  certificate  thereon,  or 
material  alteration  therein  unlawfully  made,  or  to  have  been  unlawfully  issued 
without  previous  payment  of  the  amount  required  to  be  paid  upon  such  issue, 
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shall;  upon  conviction,  be  punishable  by  fine  of  not  more  than  five  thousand 
dollars,  or  by  imprisonment  at  hard  labor  for  not  less  than  one  year  and  not 
more  than  five  years.     *     *     *     [^5  Stat,  L.  187,'] 

This  is  from  the  Act  of  June  18,  1888,  1039,  sec.  1,  25  Stat.  L.  496,  by  amending 
cb.  394.  The  omitted  part  of  the  section  was  the  same,  and  constituting  it  the  third  sec- 
superseded  by  the  Act  of  Sept.  26,  1888,  ch.       tion  of  the  Act,  see  aupray  p.  849. 

Sec.  5464.  [^Counterfeiting  postage-damps,  etc.]  Any  person  who  shall 
forge  or  counterfeit  any  postage-stamp,  or  any  stamp  printed  upon  any  stamped 
envelope,  postal  card,  or  any  die,  plate,  or  engraving  therefor ;  any  person  who 
shall  make,  or  print,  or  knowingly  use  or  sell,  or  have  in  possession,  with  intent 
to  use  or  sell,  any  such  forged  or  counterfeited  postage-stamp,  stamped  envelope, 
postal  card,  die,  plate,  or  engraving;  any  person  who  shall  make,  or  know- 
ingly use  or  sell,  or  have  in  possession,  with  intent  to  use  or  sell,  any  paper 
bearing  the  water-mark  of  any  stamped  envelope,  postal  card,  or  any  fraudulent 
imitation  thereof ;  any  person  who  shall  make  or  print,  or  authorize  or  procure 
to  be  made  or  printed,  any  postage-stamp,  stamped  envelope,  or  postal  card,  of 
the  kind  authorized  and  provided  by  the  Post-Office  Department,  without  the 
special  authority  and  direction  of  the  Department ;  any  person  who  shall,  after 
such  postage-stamp,  stamped  envelope,  or  postal  card,  have  been  printed,  and 
with  intent  to  defraud  the  postal  revenue,  deliver. the  same  to  any  person  not 
authorized  by  an  instrument  of  writing,  duly  executed  under  the  hand  of  the 
Postmaster-General  and  the  seal  of  the  Post-Office  Department^  to  receive  them, 
shall  be  punished  by  a  fine  of  not  more  than  five  hundred  dollars,  or  by 
imprisonment  at  hard  labor  not  more  than  five  years,  or  by  both  such  fine  and 
imprisonment.     [-B.  S.] 

Act  of  June  8,  1872,  ch.  336,  17  Stat.  L.  ony.     U.   S.   v.  Coppersmith,    (1880)    4   Fed. 

305.  Rep.  198.     See  also  U.  S.  v.  Field,  (1883)   16 

Refusing  of  old  stamps,  see  R.  S.  sec.  3924,  Fed.  Hep.  779,  note. 
3925,    and   Act   of    March   3,    1879,   ch.    180,  As  to  the  eff3Ct  of  the  omission  of  a  con- 
sec.  28,  supra,  p.  870.  junction  by  way  of  ellipsis  in  such  statutes. 

The   felony  feature  is   impliedly  repealed  see  U.  S.  v.  Pelletreau,   (1877)    14  Blatchf. 

by  the  fact  that  Congress  has  not  declared  (U.  S.)   126,  27  Fed.  Cas.  No.  16,023. 
the  offense  prescribed  by  this  section  a  fel- 

SCC.  5465.  [Counterfeiting,  etc.,  foreign  stamps.]  Any  person  who  shall 
forge  or  counterfeit  or  knowingly  utter  or  use  any  forged  or  counterfeited 
postage-stamp  of  any  foreign  government,  shall  be  punished  by  imprisonment 
at  hard  labor  of  not  less  than  two  nor  more  than  ten  years.     [B.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  306. 

S6C.  5466.  [Injuring  mail-matter.]  Any  person  who  shall  willfully  or 
maliciously  injure,  deface,  or  destroy  any  mail-matter  deposited  in  any  letter- 
box, pillar-box,  or  other  receptacle  established  by  authority  of  the  Postmaster- 
General  for  the  safe  deposit  of  matter  for  the  mail  or  for  delivery,  or  who  shall 
willfully  aid  or  assist  in  injuring  such  mail-matter,  shall  be  punishable  by  a 
fine  of  not  more  than  five  hundred  dollars,  or  by  imprisonment  for  not  more 
than  three  years.     [R.  8.] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  318. 

Injury  to  mail  boxes.  —  See  R  S.  sec.  3869,  supra,  p.  822. 

Sec.  5467.  [Embezzlement,  etc.,  of  letters  containing  inclosures.]  Any 
person  employed  in  any  department  of  the  postal  service  who  shall  secrete, 
embezzle,  or  destroy  any  letter,  packet,  bag,  or  mail  of  letters  intrusted  to 
him,  or  which  shall  come  into  his  possession,  and  which  was  intended  to  be 
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conveyed  by  mail,  or  carried  or  delivered  by  any  mail-carrier,  mail-messenger, 
route-agent,  letter-carrier,  or  other  person  employed  in  any  department  of  the 
postal  service,  or  forwarded  through  or  delivered  from  any  post-office  or  branch 
post-office  established  by  authority  of  the  Postmaster-General,  and  which  shall 
contain  any  note,  bond,  draft,  check,  warrant,  revenue  stamp,  postage-stamp, 
stamped  envelope,  postal  card,  money-order,  certificate  of  stock,  or  other 
pecuniary  obligation  or  security  of  the  Government,  or  of  any  officer  or  fiscal 
agent  thereof,  of  any  description  whatever;  any  bank-note,  bank  post-bill,  bill 
of  exchange,  or  note  of  assignment  of  stock  in  the  funds ;  any  letter  of  attorney 
for  receiving  annuities  or  dividends,  selling  stock  in  the  funds,  or  collecting 
the  interest  thereof;  any  letter  of  credit,  note,  bond,  warrant,  draft,  bill, 
promissory  note,  covenant,  contract,  or  agreement  whatsoever,  for  or  relating 
to  the  payment  of  money,  or  the  delivery  of  any  article  of  value,  or  the  per- 
formance of  any  act,  matter,  or  thing;  any  receipt,  release,  acquittance,  or 
discharge  of  or  from  any  debt,  covenant,  or  demand,  or  any  part  thereof;  any 
copy  of  the  record  of  any  judgment  or  decree  in  any  court  of  law  or  chancery 
or  any  execution  which  may  have  issued  thereon;  any  copy  of  any  other 
record,  or  any  other  article  of  value,  or  writing  representing  the  same;  any 
such  person  who  shall  steal  or  take  any  of  the  things  aforesaid  out  of  any  letter, 
packet,  bag,  or  mail  of  letters  which  shall  have  come  into  his  possession,  either 
in  the  regular  course  of  his  official  duties  or  in  any  other  manner  whatever,  and 
provided  the  same  shall  not  have  been  delivered  to  the  party  to  whom  it  is 
directed,  shall  be  punishable  by  imprisonment  at  hard  labor  for  not  less  than 
one  year  nor  more  than  five  years.     [R.  S.] 

Two  classes  of  offenses  are  intended  to  be 
created  by  this  section,  one  relating  to  the 
embezzlement  of  letters,  etc.,  and  the  other 
to  stealing  the  contents,  and  this  conclusion 
is  not  reached  in  violation  of  any  rule  of 
construction  applicable  to  penal  statutes. 
U.  S.  t?.  Lacher,  (1890)  134  U.  S.  624.  See 
also  Bromberger  v,  U.  S.,  (C.  C.  A.  1904)' 
128  Fed.  Rep.  346;  U.  S.  v.  Delany,  (1893) 
55  Fed.  Rep.  475;  U.  S.  r.  Byrne,  (1890)  44 
Fed.  Rep.  188;  U.  S.  t?.  Wight,  (1889)  38  Fed. 
Rep.  106;  U.  S.  V.  Taylor,  (1874)  1  Hughes 
(U.  S.)  514,  28  Fed.  Cas.  No.  16.438;  U.  S. 
V,  Pelletreau,  (1877)  14  Blatchf.  (U.  S.)  126, 
27  Fed.  Cas.  No.  16,023;  U.  S.  v.  Jenther, 
(1876)  13  Blatchf.  (U.  S.)  335,  26  Fed.  Cas. 
No.  15,476;  U.  S.  t?.  Baugh,  (1880)  1  Fed. 
Rep.  784. 

''Although  the  section  provides  the  same 
punishment  for  all  the  various  acts  set 
forth  therein,  yet  the  section  itself  clearly 
describes  two  different  classes  of  offenses." 
Hall  V.  U.  S.,  (1898)  168  U.  S.  632. 

Effect  of  omission  of  phrase  "  every  such 
person,"  etc.,  used  in  Act  of  1812.  —  "The 
words  at  the  close  of  the  section,  *  every 
such  person  shall,  on  conviction  thereof,  for 
every  such  offense,  be  imprisoned,'  are 
omitted  in  the  revised  section,  and  the  ques- 
tion is  whether  that  change  works  the  change 
in  the  law  contended  for.  It  will  be  per- 
ceived that  if  the  word  *or,'  or  the  word 
*  and,'  were  supplied  before  the  words  '  any 
such  person  who  shall  steal,'  etc.,  as  having 
been  omitted  by  way  of  ellipsis,  a  course 
often  pursued,  the  objection  would  have 
nothing  to  rest  on.  But  we  do  not  think 
tlie  supplying  of  any  word  is  necessary.  If 
the  comma  after  the  word  'directed,'  in  the 
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Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
818. 

MesaengeTS  in  special  delivery  service,  see 
Act  of  Aug.  4,  1886,  ch.  901,  sec  4,  supra, 
p.  827. 

I.      In  GENEBAIi. 

The  offense  pTescribed  by  this  section  is 
not  an  ''infamous  crime**  within  the  pro- 
visions of  the  Fifth  Amendment  to  the 
United  States  Constitution  prohibiting  pros- 
ecution by  information.  U.  S.  v.  Baugh, 
(1880)    1  Fed.  Rep.  784. 

Construing  sections  together.  —  This  sec- 
tion is  to  be  construed  together  with  section 
3891,  supra,  and  the  offenses  of  secreting, 
embezzling,  or  destroying  mail  matter  not 
containing  articles  of  value  are  punishable 
by  the  latter,  and  the  secreting,  etc.,  of 
mail  matter  containing  such  articles  by  the 
former.  U.  S.  v.  Lacher,  (1890)  134  U.  S. 
624.  See  also  U.  S.  v,  Delany,  (1893)  55  Fed. 
Rep.  475. 

The  indictment  in  this  case  was  drawn 
under  this  section,  but  it  is  claimed  that  the 
prosecution  may  be  maintained  under  either 
this  section  or  section  5469,  the  indictment 
being  sufficient  under  both  sections.  This  , 
section  applies  in  express  terms,  "  to  persons 
employed  in  any  department  of  the  postal 
service,"  and  section  5469  to  "any  person," 
and  probably,  by  its  terms,  to  every  person, 
whether  connected  with  tlie  postal  aorvice 
or  not.  Where  the  two  sections  state  the 
same  offense,  however,  and  that  offense  is 
charged  against  a  person  employed  in  a 
department  of  the  postal  service,  it  should 
be  considered  under  this  section.  U.  S.  v. 
Kapp,  (1887)  30  Fed.  Rep.  818. 
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0l>viateB  any  uncertainty  in  the  matter." 
V.  S.  V.  Lacher,  (1890)  134  U.  S.  624.  See 
also  U.  S.  V.  Atkineon,  (1368)  34  Fed.  Rep. 
310;  U.  S.  r.  Pelletreau,  (1877)  14  Bfatchf. 
(U.  B.)    126,  27  Fed.  UaB.  No.  16,023, 

But  in  U.  S.  V.  Long,  (1S81)  10  Fed.  Rep. 
879,  the  court,  per  Pardee,  C.  J.,  ^aid:  "  Sec- 
tion 279  of  the  Act  approved  JuDe  8,  1872, — 
whicli  act  was  a  revision,  —  has  been  tran- 
scribed verbatim  until  the  latter  and  con- 
cluding part  of  the  section  is  reached.  The 
words  '  every  such  person  ahall,  on  convic- 
tion thereof,  for  every  such  ofTense,'  have 
been  omitted,  and  as  the  section  now  reads 
no  penalty  is  prescribed  for  any  ofTense  un- 
der that  section,  save  for  stealing  the  valu- 
able eontents  of  a  letter  by  an  employee  in 
the  postal  service.  By  no  grammaticnl  con. 
■truction,  nor  by  any  rea  jnable  intendment, 
can  the  section  be  made  to  cover  the  offense 
of  embezzling  a.  letter  with  valuable  contents, 
such  as  is  charged  in  the  indictment  now 
under  consideration."  See  also  U.  S.  v.  Hart- 
ley, (1890)  42  Fed.  Rep.  83.1.     ' 

rfce  only  offense  punishable  under  this  sec- 
tion, Rev.  St.  U.  S.,  is  "  the  stealing  or  Ulc- 
ing"  by  a  postal  employee  of  the  articles 
enumerated  in  this  section  from  the  mail 
intrused  to  him,  which  mail  has  been  em- 
beztled,  secreted,  or  destroytNl  by  him.  U.  S. 
*.  Graver,  (1889)  36  Fed.  Rep.  69. 

Meature  of  punishment.  —  "There  is  no 
doubt  but  that  the  legislature  may  carve 
out  of  a  single  transaction  several  crimes, 
and  this  seems  to  be  the  effect  of  the  stat- 
ute in  this  cose.  Yet,  it  is  certain,  that 
morally  speaking,  there  was  but  one  crime 
committed  —  one  criminal  transaction  —  in 
taking  this  pouch  and  appropriating  its  con- 
tents, and  as  the  law  has  carved  two  of- 
fenses out  of  it,  for  both  of  which  the  de- 
fendant has  been  found  ^ilty,  the  court, 
in  fixing  the  measure  of  his  punishment, 
ought  to  take  that  fact  into  consideration." 
U.  S.  V.  Harmison.  (1876)  3  Sawy.  (U.  S.) 
566,  26  Fed.  Cas.  No.  15,308. 

Allegations  in  indictments.  —  An  indict- 
ment against  a  mail  carrier  charging  the 
embezzlement  of  a  letter  and  stealing  its 
contents,  which  alleges  the  particular  kind 
of  obligation  of  the  United  States,  the  de- 
nomination of  such  obligation,  and  specifi- 
cally describes  the  letter  in  which  it  was 
enclosed,  is  auflicient.  Bromberger  *.  U.  S., 
(C.  C.  A.  1004)  12S  Fed.  Rep.  346.  See  also 
U.  S.  p.  Fuller,  (1889)  4  N.  Mex.  358;  U.  S. 
V.  Bramham,  (1878)  3  Hughes  (U.  S.)  657, 
24  Fed.  Cas.  No.  14,636;  U.  S,  p.  Nott, 
(1839)   1  McLean  (U.  S.)  409. 

DuplMty.  —  An  indictment  under  this  sec- 
tion alleging  that  the  defendant  secreted  and 
embezzled  a  letter  and  stole  its  contents  is 
not  duplicitouB  where  the  acts  in  question 
are  alleged  as  having  been  committed  at  the 
same  time,  and  as  together  constituting  a 
single  act  or  transaction.  The  two  offenses 
are  of  the  same  grade,  and  the  punishment 
of  each  is  the  same.  V.  S.  v.  Byrns,  (1890) 
44  Fed.  Rep.  188. 

Repugnanci/.  —  In     an     indictment     under 
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U.  S.  V.  Byrne,  (1S90)  44  Fed.  Rep.  188.  See 
also  Bromberger  v.  U.  S.,  (C.  C.  A.  1004)  128 
Fed.  Rep.  346;  U.  S.  c.  Gotding,  (1820)  2 
Cranch    (C.  C.)   212. 

Person  employed  in  any  department  of  the 
postal  wrvice.  —  One  aicom  in  as  a  deputy 
poBtmaster,  who  handled  the  mail  when 
about  the  office  and  so  inclined,  is  em- 
ployed in  the  postal  service  within  this  sec- 
tion. U.  S.  V.  Brent,  (1873)  17  Int.  Rev. 
Rec.  64,  24  Fed.  Cos.  No.  U,83B. 

A  mail  oarrier  is  "  a  person  employed  in 
any  of  the  departments  of  the  general  post 
office,"  within  the  Act  of  April  30,  1810,  sec- 
tion 18,  prohibiting  embezzlement  from  the 
mail.  U.  S.  v.  Belew,  (182B)  2  Brock. 
(U.  S.)   280,  24  Fed.  Cas.   No.   14,663. 

Under  the  Act  of  March  3,  1825,  section 
21,  no  one  can  be  convicted  who  is  not  em- 
ployed in  the  post-office  department,  and  an 
indictment  thereunder  must  distinctly  allege 
and  prove  such  employment.  U.  S.  V.  Nott, 
(1839)   1  McLean  (U.  S.)  4B9. 

A  United  States  silver  certificate  is  a 
"  pecuniary  obligation  or  security  of  the  gov- 
ernment," and  an  "  article  of  value,"  within 
this  section.  Bromberger  v.  U.  S.,  (C.  C.  A. 
1904)    128  Fed.  Rep,  346. 

Mailable  matter.  —  Gold  dust  in  packages, 
not  weighing  more  than  four  nounds  and 
paying  letter  postage,  is  mailable  matter, 
and  any  person  employed  in  the  post  office 
who  steals  the  same  from  a  letter  in  the 
mail  is  guilty  of  an  offense  under  Act  of 
July  1,  1804,  see.  12.  U.  S.  v.  Randall, 
(1869)  Deady   (U.  S.)   624. 


Essential  elements  of  the  offense.  —  This 
section  makes  it  an  offense  on  the  part  of 
an  employee  of  the  postal  service  to  secrete, 
embezzle,  or  destroy  any  letter  coming  into 
his  possession  which  was  (I)  intended  to  be 
conveyed  by  mail;  (2)  to  be  carried  or  de- 
livered by  any  employo"  in  the  postal  ser- 
vice: or  (3)  to  be  forwarded  through  or  de- 
livered from  any  post  oHice.  Walster  v.  U.  S., 
(1890)  42  Fed.  Pep.  891.  See  also  U.  S. 
C.  Matthews,  (1888)  35  Fed.  Rep.  890;  U.  S. 
V.  Jenther,  (1876)  13  Blatchf.  (U.  S.)  335. 
26  Fed  Cas.  No.   15,476. 

Ij  an  indictment  under  the  first  part  of 
this  section,  it  is  necessary  to  aver  that  the 
letter  was  intended  (u)  to  be  conveyed  by 
mail,  or  (It)  carried  or  delivered  by  any  mail 
carrier,  letter  carrier,  or  other  person,  etc., 
or  (c)  forwarded  through  or  delivered  from 
any  post  office  or  Lmneh  post  office,  etc. 
U.  S.  r.  Hall,(180li)76  Fed.  Rep.  666.  See  also 
U.  S.  c.  Winter,  (18761  13  Blatehf.  (U.  S.) 
333.  28  Fed.  Cas.  No.  18,744. 

Sufficiency  of  allegations  —  Intent. -^In 
indictments  against  employees  of  the  post- 
office  department  for  embeMling  and  secret- 
ing valuable  letters,  it  is  not  necessary  to 
allege  that  the  same  was  done  with  a  fraudu- 
lent intent.  The  offense  is  a  mere  misde- 
meanor, and  it  is  sufficient  to  set  it  forth  iq 
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r  money  had  been  exchaaged  Cor  paper, 

or  that  the  letter  was  ever  atamped  or  sealed, 
or  put  in  the  special  envelope  used  for  regis- 
tered letters,  —  it  was  held  that  his  convic- 
tion for  erabeizling  a  '  letter '  should  be  set 
aside."  U,  S.  v.  Taylor,  (1888)  37  Fed.  Hep. 
200.  See  also  U.  S.  v.  Bramham,  (1878)  3 
Hughes  (U.  S.)  657. 


Insredlenta  of  the  offense.  —  The  latter 
clause  of  the  section  provides  for  a  distinct 
offense,  "  and  it  covers  the  case  of  any  person 
employed  in  any  department  of  the  postal  Mr- 
vice  who  steals  or  takes  any  of  the  things 
already  described  in  the  aection  out  of  any 
letter,  etc.,  which  shall  have  come  into  his 
possession  either  in  the  regular  course  of  his 
official  duties  or  in  any  other  manner  what- 
ever, provided  the  same  shall  not  have  been 
delivered  to  the  party  to  whom  it  is  directed." 
Hall  V.  U.  S.,  (1898)   188  U.  S.  632. 

Avennetits  in  indictment  —  Lefter  *n- 
lended  to  be  conveyed  6y  mail,  surplusage.  — 
Where  an  indictment  under  this  section  which 
contains  in  addition  to  the  particular  allega- 
tions necessary  to  bring  the  act  within  the 
latter  part  of  the  section,  an  allegatian  that 
the  letter,  the  contents  of  which  were  stolen, 
was  intended  to  be  delivered  by  a  letter  carrier, 
this  fact  forms  no  part  of  the  offense  men- 
tioned in  the  second  clause  of  the  section.  It 
is  therefore  mere  surplusage  that  may  be  re- 
jected. Hall  V.  U.  S.,  (1808)  168  U.  8.  632. 
See  also  U.  S.  v.  Hall,  (1896)  78  Fed.  Rep. 
6B6;  U.  S.  V.  Wight,  (1889)  38  Fed.  Rep. 
106;  U.  S.  V.  Golding,  (1820)  2  Cranch  (C. 
C.)  212. 

Letter  icithin  jurisdiction  of  the  poatoffUe. 
~  An  indictment  under  the  Ifttter  clause  of 
this  section  must  show  "  that  the  letter,  the 
contents  of  which  were  stolen  by  the  person 
employed  in  the  postal  service,  was  one  which 
had  come  in  some  way  or  manner  under  the 
jurisdiction  and  into  the  possession  of  the 
post  oiBce  department;  for  the  statute  does 
not  refer  to  tetters  in  regard  to  which  that 
department  has  not  and  was  not  intended  to 
have  any  concern  or  any  duty  to  perform, 
such  as  letters  which  have  not  been  deposited 
or  left  in  any  manner  in  any  post  office  or 
street  letter  box,  or  given  to  a  carrier  or 
other  agent  of  the  department,  and  which  re- 
main entirely  outside  of  that  department, 
and  where  the  stealing  of  such  letters  or  their 
contents  at  that  time  is  not  of  federal  cogni- 
Hince."     Hall  v.  U.  S.,  (1898)   168  U.  8.  832. 

Description  of  check.  —  An  indictment 
under  this  section  giving  a  substantive  de- 
scription of  the  check,  to  wit,  of  the  drawer, 
drawee,  payee,  amount,  date,  and  number,  is 
sufficient  to  identify  the  check,  and  to  inform 
the  accused  of  what  he  was  charged  with 
stealing  and  to  protect  him  from  being  again 
put  in  jeopardv  (or  the  same  offense.  Jones 
V.  U.  S,  (IBSO)  27  Fed.  Rep.  447. 

Effect  of  alteraHom.  —  Where  an  indict- 
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indorsements  or  other  alterations  thereon 
wilt  not  make  a  variance.  U.  S.  v.  Jones, 
(1887)    31   Fed.  Rep.  718. 

Ownership  of  check.  —  Upon  an  indictment 
under  this  section,  where  it  appears  that  a 
check  was  sent  through  the  mails  by  a  debtor 
to  a  creditor,  with  instructions  to  credit  the 
amount  on  his  debt,  the  ownership  of  the 
check  may  properly  be  laid  in  the  latter. 
U.  S.  V.  Jones,  (1887)  31  Fed.  Rep.  718. 

Allegation  as  to  value.  —  In  an  indictment 
under  this  section,  if  the  thing  stolen  or 
taken  out  of  the  letter  within  the  statute  be 
described,  no  value  need  be  alleged,  nor 
proved  if  alleged.  Jones  v.  V.  S.,  (1888)  27 
Fed.  Rep.  447. 

Idem  aonans.  —  Upon  an  indictment  under 
this  section  charging  defendant  with  em- 
bezzling the  contents  of  a  package  addressed 
to  L.  Krowder,  evidence  that  it  was  addressed 
to  L.  Krower  is  not  a  variance,  as  the  names 
are  idem  sonans.  Alexis  v.  V.  S.,  (C.  C.  A, 
1904)    129  Fed.  Rep.  60. 

Intrusted  with  mail  matter.  —  "It  is  not 
material  how  a  letter  which  is  intended  to  be 
conveyed  by  mail  eomea  into  the  possession  of 
a  person  employed  in  the  postal  service.  A  local 
mail  agent,  who  receives  a  single  letter  to  be 
delivered  to  a  mail  agent  to  be  conveyed  to 
its  destination  through  the  mails,  is  intrusted 
with  mail  matter,  within  the  meaning  of  the 
statute;  and  he  is  just  as  guilty,  if  he  opens 
and  steals  the  contents  of  such  a  letter,  as  if 
he  had  stolen  the  contents  of  a  letter  taken 
unlawfully  from  a  mail -bag  or  packet  with 
which  he  was  intrusted."  U.  S.  v.  Hamilton, 
(1881)    9  Fed.  Rep.  442. 

Intent.  —  "Words  are  not  to  be  taken  as 
synonymous,  unless  they  are  so  necessarily. 
Congress  in  using  these  two  words,  '  steal,' 
'  take,'  with  the  disjunctive,  must  have 
intended  them  to  bear  different  meanings, 
else  both  would  not  have  been  used.  If  you 
find  from  the  evidence  that  the  defendant 
took  the  contents  of  this  letter  animo  fumndi, 
with  intent  to  steal  them,  he  comes  within  the 

Erohibition  of  this  section ;  if  you  And  that 
e  took  the  contents,  borrowing  them,  hoping 
and  expecting  to  return  them,  making  tempo- 
rary use  of  them,  he  also  comes  within  the 
prohibition  of  the  statute,  and  may  be  found 
guilty.  The  purpose  of  the  section  is  to  pre- 
vent and  punish  any  interference  with  the 
contents  of  a  letter  in  the  custody  of  the 
mail."  U.  S.  v.  Thompson,  (I8S7)  29  Fed. 
Rep.  706. 

IV.    Dbcot  LFTTEBa. 

"Intended  to  be  conveyed  by  mAU."  — A 

decoy  letter  with  a  fictitious  address  is,  when 
deposited  in  a  proper  letter-box,  a  letter  "  in- 
tended to  be  conveyed  by  mail,"  within  the 
meaning  of  this  section.  Scott  v.  U.  8., 
(18991  172  U.  S.  343;  Bromberger  v.  U.  S., 
(C.  C.  A.  1904)  128  Fed.  Rep.-346i  Hall  v. 
U.  S.,  (1898)  188  U.  S.  832;  U.  S.  v.  Jones, 
(18971  80  Fed.  Rep.  513;  Montgomery  v.  U. 
S..  (1898)  162  U.  S.  410;  Ooode  v.  U.  8, 
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U.  S.  138;  WalaUr  P.  U,  S.,   (1 

R«p.   391;   U.   S.   V.  Wight,    (1889)    38   Fed. 

Rep.  106. 

"  A  decoy  letter  is  not  subject  to  the  criti- 
oitm  frequently  properly  made  in  regard  to 
other  measurea  sametimea  resorted  to.  that 
it  is  placing  temptation  before  a  man  and 
endeavoring  to  make  him  commit  a  crime. 
There  is  no  temptation  by  a  decoy  letter.  It 
is  the  Name  as  all  other  letters  to  outward 
appearance,  and  the  duty  of  the  carrier  who 
takea  it  is  the  same.  The  fact  that  it  ia  to  a 
fictitioua  peraon  is  in  al!  probability  entirely 
unknown  to  the  carrier,  and  even  if  known  ia 
immaterial.  Indeed,  if  suapected  by  the  car- 
rier, the  suspicion  would  cause  him  to  exercise 
particular  care  to  insure  its  safety,  under  the 
belief  that  it  was  a  decoy."  Scott  v.  U.  S,, 
(ISSB)  172  U.  S.  343. 

"  If  the  word  '  Utter '  v:ere  given-  the 
technioal  construction  of  a  written  measa^ 
or  communication  from  one  person  to  an- 
other, it  would  strike  at  the  whole  system  of 
decoy  or  test  letters,  none  of  which  contain 
bona  fittc  communications.  This  would  ren- 
der it  practically  impossible  to  detect  tbefts 
and  embezzlements  by  employees,  since,  in  a 
large  majority  of  cases,  the  letters  and  their 
envelopes  are  thrown  away  or  destroyed  Jor 
the  very  purpose  of  preventing  their  being 
identified  in  case  the  employee  is  arrested; 
and  the  contents  of  the  letter,  which  it  is 
ordinarily  impossible  to  identify,  only  are  ab- 
atracted.  If,  however,  the  contents  can  be 
identified,  as  they  always  are  in  teat  letters, 
by  a  private  mark  put  upon  them,  the  dis- 
covery of  such  contents  upon  the  peraon  of 
the  employee  affords  almost  conclusive  evi- 
dence of  tlie  theft  of  the  letter  in  which  they 
are  enclosed.  It  makes  no  difference  with  re- 
spect to  the  duty  of  the  carrier  whether  the 
letter  be  genuine  or  a  decoy,  with  a  fictitioua 
address.  Coming  into  hia  possession  as  such 
carrier,  it  is  his  duty  to  treat  it  for  what  it 
appears  to  be  on  its  face,  —  a  genuine  com- 
munication; to  make  an  effort  to  deliver  it, 
or,  if  the  address  be  not  upon  his  route,  to 
hand  it  to  the  proper  carrier,  or  put  it  into 
the  list  box.  Certainly  he  has  no  more  right 
to  appropriate  it  to  himself  than  he  would 
have  if  it  were  a  genuine  letter.  For  the 
purposes  of  these  aectiona  a  letter  is  ft  writ- 
ing or  document,  which  bears  the  outward 
semblance  of  a  genuine  communication,  and 
comes  into  the  possession  of  the  employee  in 
the  regular  course  of  his  olficial  business. 
His  ilutiea  in  respect  to  it  are  not  relaxed  by 
the  fact  or  by  hia  knowledge  that  it  is  not 
what  it  purports  to  be,  —  in  other  words,  it 
is  not  for  him  to  judge  of  its  genuineness." 
Goode  ».  U.  S..   (1895)   159  U.  8.  663. 

But  where  the  tetter  vxu  a  decoy  letter,  not 
mailed  in  the  ordinary  u<ay,  but  placed  among 
the  letters  of  a  mail  upon  a  dumping  table 
for  backing  and  distribution :  and  it  was  held 
that  the  facts  were  undoubtedly  competent 
evidence  to  show  that  the  letter  was  intended 
to  be  conveyed  by  mail,  and  were  sufficient  to 
bring  tb«  cas«  within  the  atfttute,  if  it  li^d 


specter  who  caused  the  letter  to  be  deposited 
to  intercept  it  before  it  would  be  carried  and 
delivered  to  its  proper  address,  HarW,  J.. 
said;  "A  letter  intended  to  be  conveyed  1^' 
mail  is  one  which  is  intrusted  to,  or  comes  to 
the  poaseaaion  of,  some  postal  employee  to  be 
transmitted,  by  means  of  the  mail  or  mail 
agencies  of  the  United  States,  to  the  person 
to  whom,  under  whatever  name,  it  la  ad- 
dresaed,  or,  which  is  the  same  thing,  to  some 
person  authorized  to  receive  it,  from  the 
mail  before  or  after  it  reaches  the  particular 

{ilace  to  which  it  is  directed.  It  cannot  be 
hat  ft  letter  is  intended  to  be  conveyed 
by  mail,  within  the  meaning  of  the  statute, 
when  the  postal  authorities,  acting  in  co- 
operation with  the  sender,  intend,  after  ttie 
letter  is  put  In  the  mail,  to  resume  possession 
of  it  themselves,  or  to  permit  the  sender  to  do 
so,  before  it  reaches  the  hands  of  any  car- 
rier, messenger,  or  other  postal  employee,  for 
delivery  to  the  proper  peraon."  U.  S.  r. 
Matthews,  (1888)  35  Fed.  Rep.  890.  And 
when  a  decoy  letter  addressed  to  a,  fic- 
titious peraon,  or  to  a  place  where  there  was 
no  post  office,  was  placed  in  the  "  nixie 
basket."  a  receptacle  in  the  post  office  for 
unmailable  matter,  and  marked  money  in  the 
letter  was  taken  therefrom  by  the  emplc^ee 
in  charge  of  sorting  the  contents  of  ancfa 
basket,  it  was  held  that  such  a  letter  was 
not  "  mail  matter "  within  this  aection. 
"  The  whole  of  this  law.  taken  together,  each 
section  separately,  or  by  paragraphs,  refers 
to  mail  under  the  protection  of  the  govern- 
ment, and  the  postal  authorities  as  such.  I 
do  not  hold  that  what  is  called  in  the  testi- 
mony in  this  case  a  'decoy'  or  'test'  let- 
ter, or  the  contents  thereof,  might  not,  when 
regularly  mailed,  be  the  subject  of  embezzle- 
ment, and  puniahable  under  these  sections. 
But  I  think  it  should  get  into  the  mail  in 
some  of  the  ordinary  ways  provided  by  the 
postal  authorities,  and  become  fairly  and 
reasonably  part  of  the  '  mail  matter,'  under 
control  of  the  postal  authorities."  U.  S.  r. 
Rapp,   (1387)    30  Fed.  Rep.  818. 

It  ii  anfficient  evidence  tkat  letten  arc 
"intended  to  be  canied  by  a  letter  carrier " 
that  they  are  deposited  in  pillar  boxes  to  be 
carried  to  the  post  office,  although  it  be  in- 
tended to  intercept  them  after  they  have 
pafised  through  the  hands  of  a  suspected  em- 
ployee.   U.  S.  V.  Wight,   (1889)  38  Fed.  HeiL 

joa. 

It  ia  a  queition  for  the  jury  whether  a  let- 
ter is  intended  to  be  conveyed  by  the 
mail  or  by  the  letter  carrier,  and  in  a  caae 
where  the  party  has  been  convicted  of  tm- 
beezlinc  a  letter  and  valuable  property  in  a 
letter  passing  through  the  regular  course  of 
the  mail  and  the  hands  of  the  letter  carrier, 
where  the  indictment  is  a  good  one,  and 
nlicre  the  party  has  been  found  guilty  and 
i<entenred.  the  court  will  not  inquire  into 
the  motives  for  which  the  letter  was  put  into 
the  maila,  even  though  the  object  was  to  de- 
tect or  entrap  the  partv  in  his  criminal  prar 
tices.  In  re  Wight,  (1890)  134  U.  S.  136, 
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Sec.  5468.  [Meaning  of  words  '*  intended  to  he  conveyed  by  maiZ."]  The 
fact  that  any  letter,  packet,  bag,  or  mail  of  letters  has  been  deposited  in  any 
post-office  or  branch  post-office  established  by  authority  of  the  Postmaster-Gen- 
eral, or  in  any  other  authorized  depository  for  mail-matter,  or  in  charge  of  any 
posimastor,  assistant  clerk,  carrier,  agent,  or  messenger  employed  in  any  depart- 
ment of  the  postal  service,  shall  be  evidence  that  the  same  was  "  intended  to  be 
conveyed  by  mail  "  within  the  meaning  of  the  two  preceding  sections.     [-B.  S,] 

Act  of  June  8,  1872,  cli.  335,  17  Stat.  L. 

318. 
"Deposited."  — "Section    5468    includes    a 

letter  deposited  with  any  agent  or  messenger 
employed  in  any  department  of  the  postal 
service,  and,  in  many  cases  which  are  sup- 
posable,  letters  thus  deposited  would  not  be 
intrusted  to  such  employee  in  the  way  mail- 
matter  is  commonly  deposited.  I  conclude, 
therefore,  that  the  word  *  deposited*  is  used 
in  the  sense  of  'intrusted,'  and  refers  to 
mail  matter  left  in  any  way  for  official  trans- 
mission with  an  employee  in  the  course  of  his 
employment,  and  that  the  letters  intended  to 
be  conveyed  by  mail  of  section  6467  embrace 
all  the  other  described  classes  of  that  section, 
and  that  the  further  enumeration  is  only  an- 
other instance  of  the  tautology  which  is  not 
uncommon  in  legislative  acts.  The  manifest 
purpose  of  the  statute  is  to  protect  all  letters 
confided  to  the  care  of  the  postal  department 
for  official  transmission  from  embezzlement 
or  improper  appropriation  by  employees  dur- 
ing the  course  of  their  transmission,  and 
throughout  the  time  they  are  in  any  manner 
in  the  custody  of  the  officers  or  agents  of  the 
department.  It  would  seem  to  be  a  very  un- 
reasonable construction  of  the  statute  to  hold 
that  a  letter  handed  to  the  postmaster  out- 
side of  the  office,  and  placed  by  him  in  a  bag 
of  outgoing  mail-matter  for  transmission, 
would  not  be  within  its  protection.  If  such 
a  letter  would  be  the  subject  of  the  offense, 
clearly  letters  mailed  as  these  were  would  be 
also."  Walster  r.  U.  S.,  (1890)  42  Fed.  Rep. 
891. 

Th3  word  **  evidence  "  in  the  clause  "  shall 
be  evidence  that  the  same  was  intended  to 
be  conveyed  by  mail "  does  not  mean  con- 
clusive evidence,  but  prima  facie  evidence. 
U.  S.  r.  Matthews,  (1888)  35  Fed.  Rep. 
890. 

''Intended  to  be  conveyed  by  mail."  — 
"But  it  is  argued  for  the  government  that 
section  5407  is  amplified  when  construed  by 
and  according  to  section  5468,  which  is  an 
interpretation  section.  I  do  not  think  the 
package  in  this  case  is  such  a  'packet'  or 
*  letter  *  as  is  referred  to  therein.  But 
further,  it  seems  to  me  that  this  section  was 
intended  to  cover  cases  where  mail  matter 
has  been  deposited  in  the  post  office,  or 
branch  post  office,  in  the  ordinary  way,  and 
no  proof  is  accessible  as  to  the  intention  of 
the  sender  or  person  so  depositing  it,  and 
to  make  it  a  legal  presumption  that  all  mat- 
ter thus  deposited  was  'intended  to  be  con- 


veyed by  mail; '  and,  furthermore,  I  do  not 
believe  that,  under  this  section,  it  can  be 
held  that  the  packet  was  intended  to  be 
conveyed  by  mail,  when  the  proof  in  this 
case  for  the  government  shows  that  there 
was  no  such  intention,  but,  as  stated  above, 
that  the  intention  was  that  the  packet 
should  be  torn  up  in  the  basket  where  it 
was  placed."  U.  S.  v.  Rapp,  (1887)  30  Fed. 
Rep.  818. 

"  Section  5468  declares  that  a  deposit  in 
the  post  office  or  branch  post  office  is  evi- 
defnce  that  the  letter  was  '  intended  to  be 
conveyed  by  mail.'  It  does  not,  however,  de- 
clare that  this  shall  be  evidence  that  it  was 
to  be  delivered  by  a  letter  carrier  or  for- 
warded," etc.  U.  S.  V.  Hall,  (1896)  76  Fed. 
Rep.  566. 

"  Although  the  term  '  to  be  conveyed  by 
mail'  is  hardly  appropriate  to  describe  a 
letter  which  is  to  be  carried  by  hand  from 
one  receptacle  to  another  in  the  same  post 
office,  yet  its  meaning  is  amplified  by  section 
5468,  which  declares  that  the  fact  that  a 
letter  has  been  deposited  in  any  authorized 
depository  for  mail-matter,  or  in^  charge  ol 
any  postmaster,  or  of  any  clerk,  carrier, 
agent,  or  messenger  of  the  postal  service, 
shall  be  evidence  that  it  was  intended  to  be 
conveyed  by  mail."  Walster  v,  U.  S.,  (1890) 
42  Fed.  Rep.  891. 

"Section  5468,  Revised  Statutes,  provides 
that  the  fact  that  any  letter  has  been  depos- 
ited in  any  post  office,  or  branch  post  office, 
or  in  any  authorized  depository  for  mail 
matter,  etc.,  shall  be  evidence  that  it  was 
intended  to  be  conveyed  by  mail,  within  the 
meaning  of  the  two  preceding  sections. 
This  prima  facie  evidence  is  not  contradicted 
or  modified  by  proof,  as  in  this  case,  that 
the  letter  was  a  decoy  and  addressed  to  a 
fictitious  person.  It  was  deposited  in  a 
proper  letter  box,  and  it  was  intended  that 
it  should  bo  taken  and  conveyed  by  defend- 
ant, a  mail  carrier,  and  his  duty  as  such  car- 
rier was  to  convey  it  to  the  station  post 
office,  and  while  so  being  carried  it  was 
being  conveyed  by  mail,  and  was  under  the 
protection  of  tlie  post-office  department,  and 
its  safety  provided  for  by  the  statute  under 
consideration.  An  intention  to  have  the  let- 
ter thus  conveyed  by  the  carrier  is,  within 
the  statute,  an  intention  to  have  it  con- 
veyed by  mail."  Scott  v.  U.  S.,  (1899)  172 
U.  S.  343. 

It  i8  a  question  for  the  jury  whether  "  a 
letter  was  intended  to  be  conveyed  by  mail." 
U.  S.  V.  Matthews,  (1888)  35  Fed.  Rep.  890. 


SOC.  5469.   [Stealing  or  froAiduLently  obtaining  mail,  opening  vaXudble 
letters,  etc.]   Any  person  who  shall  steal  tiie  mail^  or  steal  or  take  from  or  out 
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iiiHii-iuuiicr,  uujr  leiLtir  ui  )jtK:Kt;i ,  uuy  \>israuii  wiiii  Biiuii  iuku  uic  iiiuii,  ur  uujr 
letter  or  packet  therefrom,  or  from  any  post-office,  branch  post-office,  or  other 
authorized  depository  for  mail-matter,  with  or  without  the  conBent  of  the  per- 
son having  custody  thereof,  and  open,  anbezzle,  or  destroy  any  such  mail,  letter, 
or  package  which  shall  contain  any  note,  bond,  draft,  check,  warrant,  revenue- 
stamp,  poetage-stamp,  stamped  envelope,  money-order,  certificate  of  stock,  or 
other  pecuniary  obligation  or  security  of  the  Govemraeut,  or  of  any  officer  or 
fiscal  agent  thereof,  of  any  description  whatever;  any  bank-note,  bank  poat- 
bill,  bill  of  exchange,  or  note  of  assignment  of  stock  in  the  funds;  any  letter 
of  attorney  for  receiving  annuities  or  dividends,  selling  stock  in  the  funds,  or 
collecting  the  interest  thereof;  any  letter  of  credit,  note,  bond,  warrant,  draft, 
bill,  promissory  note,  covenant,  contract,  or  agreement  whatsoever,  for  or  relating 
to  the  payment  or  the  delivery  of  any  article  of  value,  or  the  performance  of  any 
act,  matter,  or  thing;  any  receipt,  release,  acquittance,  or  discharge  of  or  from 
any  debt,  covenant,  or  demand,  or  any  part  thereof;  any  copy  of  record  of  any 
judgment  or  decree  in  any  courtof  lawor  chancery,  or  any  execution  wbit^  may 
have  issued  thereon ;  any  copy  of  any  other  record,  or  any  other  article  of  value, 
or  any  writing  representing  the  same;  any  person  who  shall,  by  fraud  or 
deception,  obtain,  from  any  person  having  custody  thereof,  any  such  mail,  letter, 
or  padtet  containing  any  such  article  of  value  shall,  although  not  employed  in 
the  postal  service,  be  punishable  by  imprisonment  at  hard  labor  for  not  less 
than  one  year  and  not  more  than  five  years,     [fl,  S,] 

sense,  constitute  the  post  office,  knd  BiTIJ- 
thing  takes  out  of  that  place  of  reception 
or  keeping  would  be  taken  from  or  out  of 
the  post  ollice,  within  section  22  of  aaid  Act, 
without  regard  to  the  distance  of  removal, 
or  to  circumjacent  inclosures  or  rooms.  U.  S. 
V.  Marselis.  (1849)  2  Blatchf.  (U.  S.I  lOB. 
See  also  U.  S.  v.  Nott,  (1839)  I  McLean 
(U.  S.)  499. 

"  The  term  '  branch  poat  office,'  within  the 
meaning  of  the  Act,  includes  every  place 
within  such  office  where  letters  are  kept  in 
the  regular  course  of  businees,  for  reception, 
stamping,  assorting,  or  delivery.  •  •  • 
While  there  was  no  direct  evidence  that  thia 
branch  post  office  was  established  by  au- 
thoritj  of  the  postmaster -general,  there  waa 
evidence  that  it  was  known  ae  the  Roxbury 
station  of  the  Boston  post  office,  had  been 
used  as  such  for  years,  and  that  it  was  a 
post  office  de  facto.  For  the  purpoaea  of  this 
case,  it  was  quite  unnecessary  to  show  that  it 
had  been  regularly  established  as  such  br 
law."  Goode  r.  U.  S.,  (1895)  159  U.  8.  863.  ' 
Anthorized  depository  foi  mail  matter.— 
"  If  to  meet  the  requirements  of  this  section, 
it  were  necessary  to  show  that  the  letter  was 
deposited  in  one  of  the  ordinary  boxes  acces- 
Bible  to  the  public  and  used  for  the  recep- 
tion of  letters  regularly  mailed,  the  evidence 
is  obviously  insufficient,  since  it  is  shown 
that  McGrath,  in  mailing  this  letter,  passed 
by  the  place  where  letters  were  usually 
mailed,  entered  the  back  room  of  tbe  otBee. 
where  letters  were  sorted,  and  put  this  let- 
ter into  Goode's  box.  This  was  clearly  eufli- 
eient  to  eharjje  Goode  with  the  duty  of  de- 
livering, or  attempting  to  deliver,  the  letter, 
and  it  makes  no  differeni*  that,  before  it  was 
put  into  tbia  box,  it  did  not  go  throurii  the 
usual  channel  or  reach  it  in  tha  OTdinaiy 


Act  of  June  8,  1872.  eh.  335.  17  Stat.  L. 
318.     See  also  R.  S.  aec.  5535,  infm,  p.  984. 

The  oSenae  charged  in  this  section  ia  not 
infamous,  within  the  Fifth  Amendment  to 
the  United  States  Constitution.  The  fact 
that  imprisonment  "  at  hard  labor "  is  de- 
nounced, does  not  make  tbe  offense  infamous 
within  the  purview  of  the  Constitution,  and 
consequently  tbe  case  was  rightly  tried  on 
information.  U.  S.  v.  Wynn,  (1882)  S  Fed. 
Rep.  88Q. 

Any  person,  whether  in  employment  of  the 
postal  department  or  not,  who  opens,  embez- 
zlea,  or  destroys  mail  matter  containing 
things  of  value,  or  the  representatives  of 
value,  is  within  this  section.  U.  S.  V. 
Gruver,  (1888)  35  Fed.  Rep.  59. 

Under  the  Act  of  March  3,  iSss,  section 
22,  a  person  is  liable  to  be  convicted,  al- 
though be  was  a  clerk  employed  in  the  po«t 
office  at  the  time  of  the  larceny,  and  al- 
though be  might,  perhaps,  be  subject  to 
indictment  for  the  Bftme  offense  under  sec- 
tion 21  of  said  Act.  U.  S.  V.  Mareelia, 
(1840)  2  Blatcht.  (U.  S.)  108. 

The  term  "  mail "  may  mean,  either  the 
whole  body  of  matter  transported  by  tbe 
postal  agents  or  any  letter  or  package  form- 
ing a  component  part  of  it.  U.  S.  v,  Inabnet, 
(1890)   41   Fed.  Rep.   130. 

To  constitute  a  post  office  under  section 
31  of  the  Poat-ofBce  Act  of  March  3,  1B15, 
the  place  where  the  business  of  keeping,  for- 
warding, and  distributing  mailable  matter  is 
conducted  need  not  be  a  building  set  apart 
for  that  use,  or  an  apartment  or  room  in  a 
building;  but,  according  to  tbe  extent  of 
the  business  done,  may  be  a  desk,  or  a 
trunk  or  box  carried  about  a  house,  or  from 
one  building  to  another.  The  place  of  tbe 
deposit  of  the  mailable  matter  would,  in  this 


priated  to  other  and  different  purposes,  could 
not  be  said  to  have  been  deposited  in  the 
post  office;  but  if  it  be  put  in  &nj  place 
where  letters  are  usually  kept  or  deposited 
for  an;  purpose,  we  think  it  is  within  the 
Act."    Goode  ti.  U.  S.,  (1895)  169  U.  fS.  (M(3. 

The  top  01  outside  of  M  letter  bos,  attached 
to  B,  lamp-post,  is  not  an  authorized  deposi- 
tory for  mai!  matter  under  section  3HGft, 
aupra,  p.  821,  the  taking  of  which  therefrom 
li  punishable  under  this  aection.  (1883)  17 
Op.   Atty.-Gen.  524. 

The  intent  of  the  stealing  oi  taking. — 
"The  expression,  'take  the  mail,  or  any  let- 
ter or  packet  therefrom,  or  from  any  post 
ofBce  •  •  •  with  or  without  the  consent  of 
the  person  having  custody  thereof,'  contained 
In  the  second  clause  of  section  5469,  meana 
a  WTonf^ful,  an  unlawful,  taking.  If  the  ac- 
cused had  authority  to  take,  and  with  such 
authority  did  take,  Biederman'a  mail  from 
the  post  office,  and,  having  thus  obtained 
the  letter  in  question,  subsequently  opened 
it,  and  embeizied  its  eontenta,  aueh  cmhezzle- 
ment  was  not  an  ofFenae  against  the  United 
States,  though  it  would  be  against  the  state. 
To  constitute  the  offenae  made  punishable 
by  the  clause  in  section  5469  referred  to,  the 
taking  of  the  mail  or  of  a  letter  from  the 
post  office  muat  be  with  criminal  intent; 
not  a  taking  by  the  authority  of  the  peraon 
to  whom  the  letter  ia  addreased,  although 
there  is  a  subsequent  embezzlement,  nor  a 
taking  by  mistake,  or  with  an  innocent  in- 
tent." In  re  Burkhardt,  (1887)  33  Fed.  Rep. 
25. 

"  Ttaia  statute  ia  not  confined  to  a  techni- 
cal larceny  from  the  mails,  but  also  punishes 
the  simple  taking  to  open,  embezzle,  or  de- 
stroy, or  the  obtaining  of  a  possession  by 
frand  or  deoeption,  etc.  Of  courae,  a  techni- 
cal larceny  would  be  included;  but  likewise 
acts  and  conduct  not  at  all  amounting  to 
technic^  larceny  are  denounced  by  the  stat- 
ute, as  it  seems  to  me  ia  plainly  indicated 
by  the  language  used,  the  general  scope  and 
the  evident  purpose  of  the  statutes  to  pro- 
tect the  mails  against  ail  manner  of  pilfer- 
ing or  other  wrongdoing  by  taking  from 
them  that  which  should  be  safely  kept  in 
them  until  delivery  to  the  addressee."  U.  8. 
V.  Jolly,  (1888)  37  Fed.  Rep.  108. 

An  indictment   under  this   section  for  ab- 


Talue  from  its  malls  is  not  defective  for  fail- 
ure to  charge  the  ownership  of  the  article, 
as  the  section  waa  designed  solely  to  pro- 
tect the  mails,  and,  while  it  also  includes 
larceny,  as  understood  at  common  law,  it  is 
not  restricted  to  that  offense,  but  makes 
■  criminal  any  unauthorized  abntraetion  from 
the  mails  of  postal  matter.  U.  S.  v.  Trosper, 
(1904)  127  Fed.  Rep.  476.  See  also  U.  S.  v. 
Falkenhainer,   (1884)   21  Fed.  Rep.  624. 

Under  the  Act  of  March  3,  iSas,  section 
22,  providing  that  if  any  person  shall  steal 
nr  take  from  the  mail,  etc.,  the  taking  must 
not  only  be  unlawful  hut  felonious;  it  must 
be  a  el»jicleatine  taking  —  such  as  would 
amount  -to  larceny  of  personal  property. 
v.  S.  v.  Pearce,  (183B)  2  McLean  (U.  S.)   14. 


money,  in  a  post-omce  Duiliung,  trom  ana 
out  of  that  part  of  it  appropriated  to  the 
deposit  of  the  letter,  with  intent  to  convert 
its  contents  to  his  own  use,  he  is  guilty  ol 
stealing  the  letter  from  and  out  of  the  post 
office,  within  section  22  of  the  Act  of  Marcli 
3,  1826,  even  though  he  only  transfers  the 
letter  to  Ilia  ^ket,  and  does  not  remove  il 
beyond  the  building  contfljning  the  post  office. 
U.  S.  V.  Marselis,  (1849)  2  Blatchf.  (U.  S.| 
108.  See  also  U.  S.  v.  Nott,  (1839)  1  McLean 
(U.  S.)   489. 

"  The  question  whether  this  letter  '  was  in- 
tended to  be  convey<-d  by  mail,  or  carried  or 
delivered  by  any  n-.-'d  carrier,  mail  mesacn- 
ger,  route  agent,  letter  carrier,  or  other  per- 
son,' etc.,  does  not  properly  arise  at  this 
stage  of  the  case,  since,  under  section  5469, 
it  is  only  neceasary  to  show  that  the  article 
embezzled  or  taken  was  a  letter  or  pncket 
properly  deposited,  etc.,  the  subsequent  lim- 
itation of  the  prior  section  with  respect  to 
the  intention  of  the  party  mailing  the  letter 
being  omitted  here."  Goode  v.  U.  S.,  (18S5) 
169  U.  S.  663. 

Sufficiency  of  allesations  of  intent  —  An 
indictment  under  this  section  charging  that 
defendant  did  steal  and  take  out  of  the  mail, 
etc.,  in  the  words  of  the  statute,  sufficiently 
charges  wrongful  intent.  U.  S.  v.  Trosper, 
(1B04)   127  Fed.  Rep.  476. 

It  ia  clear  that  the  felonious  intent  at 
the  time  the  letter  is  taken  from  the  post 
office  is  an  indispensable  ingredient  of  tlu' 
offense.     U.   S.  v.  Smith,    (1895)    11    Utah 

433. 

To  constitute  an  offense  under  it,  tlicic 
must  be  an  unlawful  and  felonious  taking 
of  the  letter  from  the  post  office,  and  n 
wrongful  and  felonious  opening,  or  an  em- 
bezzling fraudulently  and  felonioualy,  or  an 
unlawful  and  wrongful  destruction  thereof. 
To  allege  a  wrongful,  unlawful,  and  feloni- 
ous embezzlement,  without  alleging  an  un- 
lawful and  felonious  taking,  fails  to  charge 
an  offense.  U.  S.  v.  Smith,  (1895)  11  Utah 
433. 

Criminal  intent  for  the  jury.  —  The  court 
charged  th»  jury  as  follows:  "The  defend- 
ant is  indicted  under  section  5469,  R.  S. 
for  stealing  letters  from  the  mail.  You  hnvi' 
heard  the  testimony.  The  defendant  went 
into  the  post  office  at  Orangeburg,  and  took 
from  an  open  box,  and  the  locked  box  next  to 
it,  several  letters.  He  carried  them  home 
without  opening  them  or  mutilating  them  in 
any  way.  He  threw  them  carelessly  aside, 
Wlien  asked  about  them  by  the  postmaster,  he 
went  at  once  and  brought  them  back.  He  is 
charged  with  stealing  the  letters.  If  the  tes- 
timony satisflee  you  that  he  took  these  letters 
with  criminal  intent  —  that  is  to  say,  with 
the  intent  of  converting  them  to  his  own  use 
—  he  is  guilty.  But  if,  because  of  his  ex- 
treme youth  (he  is  under  twelve  years  of 
age),  you  come  to  the  conclusion  that  he  took 
them  in  a  spirit  of  boyish  mischief,  either 
not  knowing  or  not  realizing  the  criminality 
of  the  act,  you  may  acquit  him."  U.  S.  v. 
Wilson,  (1891)  44  Fed.  Rep.  593. 

Upon  indictment  under  this  section  the 
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court  charged  the  jury  as  follows:  "You 
must  examine  the  evidence  in  this  case,  smd 
inquire,  how  did  the  defendant  get  possession 
of  the  packages?  Did  he  find  them,  as  he 
states,  on  the  platform,  after  the  trains  had 
left,  or  was  the  search  of  the  porter  so  minute 
in  its  nature  as  to  make  this  impossible? 
If  you  come  to  the  conclusion  that  he  found 
the  packages  after  the  trains  had  left,  then 
inquire  what  he  did  with  them.  Did  he  re- 
tain them  until  an  owner  could  be  found? 
Did  he  appropriate  them  to  his  own  use? 
Did  he  tear  the  packages  to  ascertain  their 
contents?  Were  these  contents,  as  charged 
by  the  government,  anoney  of  the  United 
States?  Were  the  contents  appropriated  by 
him  to  his  own  use?  If  the  defendant  took 
the  packages  from  the  truck,  or  just  as  they 
fell  from  the  truck,  and  carried  them  off,  he 
is  guilty  under  the  first  and  second  counts. 
If  he  found  the  packages  on  the  platform 
after  the  trains  left,  the  bare  fact  that  he 
took  them  up  does  not  show  that  he  stole 
them.  If,  when  hef  saw  them  on  the  platform, 
and,  upon  seeing  them,  conceived  the  inten- 
tion to  take  them,  and  appropriate  them,  he 
would  be  guilty  of  stealing  them.  If  he  took 
them  up,  not  intending  to  appropriate  them, 
and  afterwards  conceived  this  intent,  and  took 
them  off,  I  do  not  think  that  this  was  steal- 
ing them,  in  the  sense  of  the  statute.  If  he 
tore  the  packages  open,  and  appropriated  the 
contents  to  his  own  use,  he  is  guilty  on  the 
third  and  fourth  counts."  U.  S.  v.  Inabnet, 
(1890)   41  Fed.  Rep.  ISO. 

A  decoy  letter  addressed  to  a  fictitious  per- 
son, or  to  a  place  where  there  was  no  post 
office,  was  placed  in  the  "  nixie  basket,"  a  re- 
ceptacle in  the  post  office  for  unmallable  mat- 
ter, and  marked  money  was  taken  therefrom 
by  the  employee  in  charge  of  sorting  the  con- 
tents of  such  basket.  It  was  held  that  such 
a  letter  was  not  "  mail  matter  "  Mdthin  this 
section.  U.  S.  v.  Rapp,  (1887)  30  Fed.  Rep. 
818.  See  also  U.  S.  v.  Cottingham,  (1852) 
2  Blatchf.  (U.  S.)  470. 

Extrajudicial  confessions  insufficient.  — 
Before  a  conviction  under  this  section  is  jus- 
tified the  government  should  be  required  to  es- 
tablish  the  corpus  delicti  by  some  degree  of 
circumstantial  or  other  evidence  independent 
of  the  defendant's  extrajudicial  confessions. 
U.  S.  V.  May  field,   (1893)   69  Fed.  Rep.  118. 


See  also  U.   S.   v.  Nott,    (1839)    1    McLean 
(U.  S.)  499. 

Construed  with  section  5469.  —  "The  na- 
ture of  the  offenses  created  by  the  two  sec- 
tions differs  in  essential  particulars.  Sec- 
tion 5469  is  concerned  more  especially  with 
thefts  and  embezzlements  from  the  mails 
for  purposes  of  gain.  Section  3892  deals  with 
imauthorized  meddling  with  the  mails  for  the 
purpose  of  gratifying  mere  malice  or  a  pry- 
ing curiosity.  The  intent  or  purpose  which 
constitutes  the  gist  of  the  offense  is  one  thing 
in  one  of  the  sections,  and  quite  a  different 
thing  in  the  other."  U.  S.  v.  Davis,  (1888) 
33  Fed.  Rep.  865. 

Constmed  with  section  5478.  —  A  count  in 
an  indictment  charging  an  offense  under  this 
section  may  properly  be  joined  with  one 
charging  an  offense  under  section  5478,  infra, 
where  both  offenses  are  of  the  same  class  and 
grow  out  of  the  transaction  as  provided  by 
R.  S.  sec.  1024.  Ex  p.  Peters,  (1880)  12 
Fed.  Rep.  461. 

Single  penalty  for  all  the  offenses.  —  "  The 
specific  objection  is  this:  The  section  con- 
tains several  clauses,  each  defining  an  offense 
against  the  postal  service,  separated  from 
each  other  by  a  semicolon,  and  connected  by 
no  conjunction,  copulative  or  disjunctive,  and 
the  last  clause  alone  containing  any  ex- 
press denunciation  of  penalty.  *  *  *  While 
doubtless  the  more  natural  form  of  expres- 
sion would  be  to  connect  these  separate 
clauses  by  the  conjunction  'and'  or  'or,'  or 
else  to  place  in  the  denunciation  of  the  pen- 
alty some  inclusive  word  directly  referring  to 
all  the  previous  clauses,  yet  without  that  the 
intended  connection  is  plain.  The  fact  that 
all  these  clauses  are  embraced  in  a  single 
section  is  of  itself  a  connecting  fact,  and 
shows  the  obvious  intent  of  Congress  that  all 
the  various  offenses  defined  should  be  stib- 
jected  to  the  same  penalty.  Further,  these 
clauses  are  not  disconnected  by  periods  into 
separate  sentences,  but  by  the  semicolon  are 
linked  together  in  a  single  sentence.  In  fact, 
the  semicolon  may  fairly  be  treated  as  bind- 
ing each  clause  of  definition  to  the  single 
general  penalty.  ♦  •  •  The  conclusion  is 
that  the  single  penalty  stated  in  the  section  is 
denounced  against  all  the  various  offenses  de- 
fined." U.  S.  V.  Falkenhainer,  (1884)  21 
Fed.  Rep.  624. 


Sec.  5470.  [Receiving  articles  stolen  from  the  mail.}  Any  person  who 
shall  buy,  receive,  or  conceal,  or  aid  in  buying,  receiving,  or  concealing,  any 
note,  bond,  draft,  check,  v^arrant,  revenue-stamp,  postage-stamp,  stamped 
envelope,  postal  card,  money-order,  certificate  of  stock,  or  other  pecuniary 
obligation  or  security  of  the  Government,  or  of  any  officer  or  fiscal  agent  thereof, 
of  any  description  whatever ;  any  bank-note,  bank  post-bill,  bill  of  exchange,  or 
note  of  assignment  of  stock  in  the  funds ;  any  letter  of  attorney  for  receiving 
annuities  or  dividends,  selling  stock  in  the  funds,  or  collecting  the  interest 
thereof;  any  letter  of  credit,  note,  bond,  warranty  draft,  bill,  promissory  note, 
covenant,  contract,  or  agreement  whatsoever;  for  or  relating  to  the  payment  of 
money  or  the  delivery  of  any  article  of  value,  or  the  performance  of  any  act, 
matter,  or  thing;  any  receipt,  release,  acquittal,  or  discharge  of  or  from  any 
debt,  covenant,  or  demand,  or  any  part  thereof;  any  copy  of  the  record  of  any 
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may  have  issued  thereon ;  any  copy  of  any  other  record,  or  any  other  article 
of  value  or  writing  representing  the  same,  knowing  any  such  article  or  thing  to 
have  been  stolen  or  embezzled  from  the  mail,  or  out  of  any  post-office,  branch 
post-office,  or  other  authorized  depository  for  mail-matter,  or  from  any  person 
having  custody  thereof,  shall  be  punishable  by  a  fine  of  not  more  than  two 
thousand  dollars,  and  by  imprisonment  at  hard  labor  for  not  more  than  five 
years,     [fi.  S.] 

Act  of  June  8,  1872,  ch.  335,   IT   Stat.  L.  by  the  true  owner  or  for  his  beaeflt;  but  It 

319.  need  not  appear  that  she  received  it  with  in- 

This  section  was  amended  b;  Act  of  Feb.  tent  to  make  any  gain   or  profit  thereby  to 

27,  1877,  ch.  89,  19  Stat.  L.  253,  by  inserting  heraelf."      U.    S.    «.   :Montgomery,    (187S)    3 

after  the  words  "may  have  issued  thereon"  Sawy.   (U.  S.}   544,  26  Fed.  Cas.  No.  15,800. 

B  semicolon,  as  it  appears  in  the  text.  "A  guilty  concealing  also  impliea  that  the 

"The  teaion  and  necessity  of  sach  a  stat-  defendant  voluntarily  secreted  this  dust,   or 

nte  ia   apparent.     The  post  office  is  one  of  put   it   out   of  the  way,  or  in   some  manner 

the  principal  departments  of  the  government.  disposed  ot  it  with   a   like   intent   a»  in  the 

Upon  the  security  and  celerity  with  which  the  case  ot  receiving.    To  aid  in  concealing  stolen 

mails   are   carried   and  delivered   throughout  property  a  party  must  do  some  act  with  in- 

the  country  depend  to  a  great  extent  the  pres-  tent  to  assist  the  thief  or  other  person  then 

ervation  of  the  business  and  social  relations  in  the  guilty  possession  of  the  property,  in 

of    the    people.      Upon    the    long-established  concealing   it,    or    furtively   disposing   of   it, 

maxim  that  '  a  receiver  is  as  bad  as  a  thief,'  with  a  like  intent  as  in  the  case  of  receiving." 

the  statute  has  also  provided  for  the  punish-  U.   S.   v.   Montgomery,    (1875)    3  Sawy.    (U. 

ment  of  persons  who  assist  others  in  stealing  S.)    544,  26  Fed.  Cas.  No.   16,800. 

or  embezzling  from  the  mails  by  receiving  the  Theft  and  embenlement  repugnant  teinu. 

stolen  property,  or  concealing  it,  or  aiding  in  —An  indictment  charging  that  defendant  did 

concealing  it,  substantially  in  the  same  man-  aid  in  buying,  receiving,  and  selling  a  draft, 

ner   as  the  thief  hinjself."     U.   S.   v.   Mont-  knowing  that  said  draft  had  been  stolen  and 

mimery,  (1875)  3  8av.j.  (U,  S.)  544,  26  Fed.  embezzled,  does  not  state  a  crime  under  this 

Cas.  No.  15,800.  section,  prohibiting  the  buying  or  selling  of 

"To  conatitote  a  tniltjr  receiving  of  stolen  an  article,   knowing  the  same   to  have  been 

property  by   the  defendant,  it  must   appear  stolen  or  embezzled.   "  The  terms  Hheft' and 

that  she  voluntarily  took  it  into  her  control  '  embezzlement '  cannot  characterize  the  same 

and  possession,  or  voluntarily  had  it  in  her  act,  because  they  are  repugnant  to  and  irrec- 

possession   and  control,   with   intent   to   pre-  oncilable  with  each  other."   U.  S.  v.  Thomas, 

vent  the  larceny  or  the  thief  from  being  dis-  (IB95)  69  Fed.  Rep.  58S. 
covered  or  the  property  from  being  reclaimed 

Sec.  5471.  [Slealing,  detaining,  or  destroying  newspapers.}  Any  person 
employed  in  any  department  of  the  postal  service  who  shall  improperly  detain, 
delay,  embezzle,  or  destroy  any  newspaper,  or  permit  any  other  person  to 
detain,  delay,  embezzle,  or  destroy  the  same,  or  open,  or  permit  any  other 
person  to  open,  any  mail  or  package  of  newspapers  not  directed  to  the  office 
where  he  is  employed,  shall  be  punishable  by  a  fine  of  not  more  than  fifty 
dollars.  And  if  any  other  person  shall  open,  embezzle,  or  destroy  any  mail  or 
package  of  newspapers  not  being  directed  to  him,  and  he  not  being  authorized 
to  open  or  receive  the  same,  he  shall  be  punishable  by  a  fine  of  not  more  than 
twenty  dollars.  And  any  person  who  shall  take  or  steal  any  mail  or  package 
of  newspapers  from  any  post  office,  or  from  any  person  having  custody  thereof, 
shall  be  imprisoned  at  hard  labor  for  not  more  than  three  months.     [R.  S.] 

Act  of  June  S,   1872,  ch.  335,   17  SUt.  L. 
320. 

See  further  as  to  detention  or  destruction 

Sec.  5472.  [Robbery  of  the  mail]  Any  person  who  shall  rob  any  carrier, 
agent,  or  other  person  intrusted  with  the  mail,  of  sych  mail,  or  any  part 
thereof,  shall  be  punishable  by  imprisonment  at  hard  labor  for  not  less  than  five 
years  and  not  more  than  ten  years ;  and  if  convicted  a  second  time  of  a  like 
offenso,  or  if,  in  effecting  such  robbery  the  first  time,  the  robber  shall  wound 
the  person  having  custody  of  the  mail,  or  put  his  life  in  jeopardy  by  the  use  of 


L«. 


Act  of  June  S,  1872,  ch.  336,  IT  Stat.  L. 
320. 

Acceasoiiea,  see  R.  S.  sec.  5S34,  infra,  p. 
SS4. 

"  By  tbis  Uw  there  &re  two  Bpecies  of  lob- 
beiy:  (1)  A  robber;  of  the  moil  under  aucb 
circum  stances  as  amount  to  the  oSense  by  the 
principleB  of  the  common  law;  (2)  a  robbery 
effected  by  putting  in  jeopardy  the  life  of  the 
person  having  the  custody  of  the  mail,  by  the 
uae  of  daageroua  weapons."  U.  8.  v.  EUevea, 
(1889)  38  Fed.  Rep.  404. 

"Th3  Act  of  CongreiB  makes  nae  of  the 
word  'rob'  without  defining  it;  but  it  is  a 
word  which,  long  before  the  Act  of  Congress, 
had  received  a  settled  construction  by  the 
common  lavr.  And,  as  understood  at  common 
law,  robbery  is  the  felonious  and  forcible  tak- 
ing of  the  property  of  another  from  his  per- 
son, or  in  his  possession,  against  his  will,  by 
violence,  or  putting  him  in  fear."  U.  S,  v, 
ReevcH,  (18S9)  3S  Fed.  Rep.  404.  See  also  U. 
S.  o.  Wilson,   (1830)   Baldw.   (U.  S.)  78. 

Robbery  by  potting  in  jeopardy.  —  To  con- 
stitute the  second  epeciee  of  robbery  named 
in  this  section,  "  three  things  must  con- 
cur: the  mail  must  be  robbed,  it  must  be 
effected  by  putting  in  jeopardy  the  life  of  the 
person  who  has  it  in  custddy,  and  this  must 
be  done  with  dangerous  weapons."  U.  S.  c. 
Reeves,  (1889)  38  Fed.  Rep.  404-  See  also 
U.  S.  V.  Wilson,  (1830)  Baldw.  (U.  S.)  78; 
U.  S.  i:  Wood,  (1818)  2  Wheel.  Crim.  (N.Y.) 
325,  28  Fed.  Cas.  No.   16,757. 

The  court  charged:  "If,  from  the  testi- 
mony, you  believe  that  a  robbery  of  the  mail 
was  committed  at  the  time  and  place  men- 
tioned in  the  third  count  of  the  indictment, 
and  that  in  effecting  it  the  offenders  or  rob- 
bers did  such  acts  as  created  in  the  mind  of 
the  mail  messenger  a  well-grounded  apprehen- 
sion of  danger  to  his  life  in  case  of  resistance 
or  refusing  to  give  up  the  mail ;  it  his  life 
was  actually  in  danger,  or  he  really  believed 
it  to  be  so,  —  then  the  robbery  was  com- 
mitted by  putting  his  life  in  jeopardy."  U. 
S.  V.  Reeves,  (1889)  38  Fed.  Rep.  404.  See 
also  U.  S.  V.  Wilson,  (1830)  Baldw.  (U.  S.) 
78;  U.  S.  V.  Wood,  (1818)  2  Wheel.  Crim. 
(N.  Y.)  325,  28  Fed.  Cas.  No.  16,757. 

"A  dangerous  weapon  is  one  likely  to  pro- 
duce death  or  great  bodily  harm;  and  if  you 
believe  from  the  testimony  that  the  life  of  the 
mail  messenger  was  put  in  jeopardy  by  the 
use  of  a  weapon  likely  to  produce  death  or 
great  bodily  harm,  then  you  are  charged  that 
the  use  of  such  a  weapon  is  the  use  of  a  dan- 
gerous weapon."  U.  S.  v.  Reeves,  (1889)  93 
Fed.  Rep.  404.  Bee  also  U,  S.  v.  Wilson, 
(1830)    Baldw.    (U.  S.)   78;   U.  S.  i-.  Wood, 
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(1818)  3  Wash.  (U.  S.)  440,  28  Fed.  Cas.  No. 
16,7M. 

Hail  not  in  post-office.  —  Upon  an  indict- 
ment under  this  section  evidence  that  the  de- 
fendant forcibly  took  from  a  postmaster,  at 
the  point  of  a  pistol,  a  package,  a  part  of  tbe 
United  States  mail,  directed  to  another,  al- 
though the  package  was  not  at  the  time  in 
the  post  office,  was  held  to  be  properly  ex- 
cluded. The  court  said:  "It  is  not  of  the 
slightest  importance  where  the  postmaster 
had  these  goods,  or  what  he  intended  to  do 
with  them.  He  might  have  had  them  in  his 
store  or  upon  the  higbnay,  and  he  might  have 
intended  thereafter  to  steal  them;  it  does  not 
matter- — they  were  a  part  of  the  United 
States  mail  — they  were  intrusted  to  him  by 
the  United  States.  He  was  their  lawful  cus- 
todian, and  they  were  robbed  from  him  by 
this  defendant."  U.  S.  v.  Bowman,  (1885)  3 
N.  Mox.  201. 

Property  in  the  mail  — "It  is  not  neces- 
sary, in  a  case  like  the  present,  that  the  mail 
should  have  belonged  to  the  carrier,  for  it  is 
not  his  property.  He  is  simply  charged  with 
its  custody  and  preservation  until  it  passes 
beyond  his  control  and  possession  in  the  per- 
formance of  bis  official  duty.  The  law  is 
satisfied  upon  this  point  when  it  is  shown 
that  the  mail,  or  any  part  thereof,  is  unlaw- 
fully  taken  from  the  possession  of  the  carrier, 
against  bis  will,  by  violence,  or  putting  him 
in  fear."  U.  S.  v.  Reeves,  (1869)  38  Fed. 
Rep.  404. 

Who  are  principals.  —  The  court  charged: 
"  It  is  for  you,  gentlemen,  to  determine,  from 
a  consideration  of  all  the  testimony  sub- 
mitted to  you,  whether  the  defendant  waa 
one  of  the  parties  to  the  robbery;  that  is 
to  say,  whether  he  was  present  on  the  oc- 
casion of  the  robbery,  consenting,  aiding, 
procuring,  advising,  or  assisting  the  com- 
mission of  the  crime.  If  he  was  so  present, 
consenting,  aiding,  procuring,  advising,  or 
assisting  the  commission  of  the  offense,  —  if 
any  offense  was  committed,  —  he  is  regarded 
in  law  as  a  principal  offender,  and  may  be 
indicted  and  convicted  as  such."  U.  S,  c. 
Reeves,  (1889)  38  Fed.  Rep.  404.  See  also 
U.   S.   V.   Wilson,    (1830)    Baldw.    (U.  S.)   78. 

Number  of  peremptory  challenges.  —  The 
word  "  rob  "  in  this  section  is  used  in  its  com- 
mon-law sense  as  a  felony,  and  hence  a  per- 
son indicted  under  this  section  is  entitled  tu 
ten  peremptory  challenges  under  R  S.  sec 
819,  providing  that  "  on  the  trial  of  any  other 
felony,  the  defendant  shall  be  entitled  to  ten 
and  the  United  States  to  three  peremptorv 
challenges."  Harrison  v.  U.  S.,  (18M)  1^ 
U.  S.  140. 


Sec.  5473.  [Attempting  to  rob  the  mail.]  Any  person  who  shall  attempt 
to  rob  the  mail  by  assaulting  the  person  having  custody  thereof,  aliooting  at  him 
or  his  horse,  or  threatening  him  with  dangerous  weapons,  and  shall  not  effect 
such  robbery,  shall  be  punishable  by  imprisonment  at  hard  labor  for  not  lesa 
than  two  years  and  not  more  than  ten  years.     [£.  S.] 
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Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
320. 

Assaulting  letter  carrier.  —  See  R.  S.  sec. 
3869,  supra,  p.  822. 

To  constitute  an  offense  under  this  sec- 
tion, "it  must  appear  that  the  endeavor  or 
effort  was  made  to  rob  the  mail;  that  is,  to 
try  or  attempt  unlawfully  and  by  force  to 
take  the  mail  from  the  person  having  the 
custody  of  it,  against  his  will.  The  attempt 
must  be  to  rob  the  mail,  not  the  express  car 
alone,  nor  the  passengers  on  the  train;  for 
robbery  of  the  express  car  or  of  passengers, 
or  attempt  to  commit  the  same,  would  be  of- 
fenses of  which  this  court  has  no  jurisdiction. 
These  offenses  are  punishable  by  the  laws  of 
the  state,  and  not  by  the  federal  statutes." 
U.  S.  V.  Reeves,  (1889)  38  Fed.  Rep.  404. 

Sufficient  allegation  of  intent  —  "When 
the  indictment  used  the  language  that  the  de- 
fendant '  willfully  made  an  attempt  to  rob 
the  United  States  mail '  there  was  not  a  total 
omission  from  the  indictment  of  the  essential 
averment  of  intent,  even  though  it  should  be 
necessary  to  connect  the  intent  with  the  as- 
sault. It  is  an  inaccurate  or  imperfect  state- 
ment of  a  fact,  which  reduces  the  defect  in 
the  indictment  to  a  defect  of  form  instead  of 
substance,  which  cannot  be  taken  advantage 


of  after  verdict  by  motion  in  arrest  of  judg- 
ment." Downing  t?.  U.  S.,  (Ariz.  1902)  68 
Pac.  Rep.  555. 

To  constitute  an  ''assault"  within  the 
meaning  of  this  section,  "  it  is  not  necessary 
that  serious  bodily  injury  is  inflicted  upon 
the  person  assaulted.  The  drawing  of  a  gun 
or  pistol  on  another,  with  threat  to  use  it,  is 
an  assault;  or  the  forcible  ejection  by  an 
unauthorized  person,  without  provocation, 
from  a  mail-car,  of  a  person  intrusted  with 
the  mail,  would  be  an  assault.  And  so,  too, 
in  the  language  of  the  statute,  if  the  person 
who  attempts  to  rob  the  mail  shoots  at  the 
person  havmg  custody  of  the  mail,  or  threat- 
ens him  with  dangerous  weapons,  —  that  is  to 
say,  with  weapons  the  use  of  which  would 
likely  produce  death  or  serious  bodily  harm, 
—  the  offense  is  complete."  U.  S.  v.  Reeves, 
(1889)   38  Fed.  Rep.  404. 

"The  statute,  however,  under  which  this 
indictment  is  drawn,  only  speaks  of  the  as- 
sault as  one  of  the  instruments  or  means  of 
attempt.  In  that  statute  there  are  two 
means  or  instruments  mentioned,  one  by 
assaulting  the  person,  and  the  other  by 
threatening  him  with  dangerous  weapons." 
Downing  v.  U.  S.,  (Ariz.  1902)  68  Pac.  Rep. 
555. 


Sec.  5474.  {^Deserting  the  maU.'}  Any  person  ^ho  shall  have  taken  charge 
of  the  mail  and  shall  voluntarily  quit  or  desert  the  same  before  he  has  delivered 
it  into  the  postroffice  at  the  termination  of  the  route,  or  to  some  known  mail- 
carrier,  messenger,  agent,  or  other  employe  of  the  Post-Office  Department 
authorized  to  receive  the  same,  shall  be  punishable  by  a  fine  of  not  more  than 
five  hundred  dollars,  and  by  imprisonment  for  not  less  than  three  months  nor 
more  than  one  year.     \_R.  8.'] 


Act  of  June  8,  1872,  ch.  335,  17  Stat.  L. 
320. 

For  a  mail  contractor  to  employ  an  ex- 
press company  not  under  his  control  to  carry 
mail  matter  committed  to  his  charge  is  a 
violation  of  this  section.    "  It  is  the  obvious 


intent  of  the  law  that  from  the  time  the  mail 
is  taken  in  charge,  at  the  beginning  of  the 
route,  until  delivered  at  the  termination 
thereof,  it  shall  not  be  placed  in  the  custody 
of  any  person  not  authorized  to  receive  the 
same."     (1875)    15  Op.  Atty.-CJen.  70. 


S6C.  5475.  [Stealing  post-office  property. "]  Any  person  who  shall  steal, 
purloin,  or  embezzle  any  mail-bag  or  other  property  in  use  by  or  belonging  to 
the  Post-Office  D^artment,  or  who  shall,  for  any  lucre,  gain,  or  convenience, 
appropriate  any  such  property  to  his  own  or  any  other  than  its  proper  use,  or 
who  shall,  for  any  lucre  or  gain,  convq|r  away  any  such  property  to  the  hinder- 
ance  or  detriment  of  the  public  service ;  if  the  value  o£  the  property  be  twenty- 
five  dollars  or  more,  the  offender  shall  be  punishable  by  imprisonment  at  hard 
labor  for  not  more  than  three  years,  and  if  the  value  of  the  property  be  less 
than  twenty-five  dollars,  the  offender  shall  be  punishable  by  imprisonment  for 
not  more  than  one  yellar,  or  by  a  fine  of  Btot  less  than  ten  dollars  and  not  more 
than  two  hundred  dollars,     [fi.  8,] 


Act  of  June  8,  1872,  ch.  336,  17  Stat.  L. 

'0. 

Indictment  under  this  section  and  section 
'■,478.  —  An  indictment  charging  in  one  count 
forcible  breaking  into  a  building  with  intent 
to  comnnit  larceny,  and  also  that  the  defend- 
nnts  did  then  and  there  steal  postage  stamps, 
etc.,  chnrges  both  an  offense  under  this  sec- 
tion and  section  6478,  infra,  but  is  not  duplici- 
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tons,  as  both  offenses  relate  to  and  are  parts 
of  the  same  transaction.  U.  S.  v.  Yennie, 
(1896)  74  Fed.  Rep.  221. 

Judgment  —  alternative  punishment —  The 
defendant  was  indicted  for  stealing  a  mail 
bag.  This  statute  authorizes  imprisonment 
not  exceeding  one  year  or  a  fine  not  exceed- 
ing two  hundred  dollars  for  this  offense,  but 
the  court  erroneously  imposed  both  punish- 
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ments  instead  of  one.  "After  the  fine  was 
paid  and  parsed  into  the  treasury,  and  the 
petitioner  had  suflfered  five  days  of  his  one 
year's  imprisonment,  the  court  changed  its 
judgment  by  sentencing  to  one  year's  im- 
prisonment from  that  time,  for  the  reason 
that  the  first  judgment  was  confessedly  in 
excess  of  its  authority.  It  was  held,  how- 
ever, that  where  the  prisoner  had  fully  com- 
pleted  one   of   the    alternative    punishments 


which  the  law  prescribed  for  the  offense  and 
suffered  five  days'  imprisonment  on  account 
of  the  other,  the  power  of  the  court  to  pun- 
ish for  that  offense  was  void,  the  principle 
of  former  jeopardy  prohibiting  that  he  should 
be  punished  again  for  the  same  offense.  Exp. 
Lange,  (1873)  18  Wall.  (U.  S.)  163.  See 
also  Ex  p.  Lange,  (1877)  13  Blatchf.  (U.  S.) 
546,  26  Fed.  Cas.  No.  18,307. 


S6C.  5476.  [Injuring  mail-hags,  etc.'\  Any  person  who  shall  tear,  cut,  or 
otherwise  injure  any  mail-bag,  pouch,  or  other  thing  used  or  designed  for  use 
in  the  conveyance  of  the  mail,  or  who  shall  draw  or  break  any  staple,  or  loosen 
any  part  of  any  lock,  chain,  or  strap  attached  tliereto,  with  intent  to  rob  or 
steal  any  such  mail,  or  to  render  the  same  insecure,  shall  be  punishable  by  a 
fine  of  not  less  than  one  hundred  dollars  and  not  more  than  five  hundred,  or  by 
imprisonment  at  hard  labor  for  not  less  than  one  year  and  not  more  than  three 
years.     [iZ.  S."] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  321. 

SOC.  5477.  [Stealing  or  forging  mail  locks  or  keys,"]  Any  person  who 
shall  steal,  purloin,  embezzle,  or  obtain  by  any  false  pretense,  or  shall  aid  or 
assist  in  stealing,  purloining,  embezzling,  or  obtaining  by  any  false  pretense, 
any  key  suited  to  any  lock  adopted  by  the  Post-Office  Department,  and  in  use 
on  any  of  the  mails  or  bags  thereof;  any  person  who  shall  knowingly  and  unlaw- 
fully make,  forge,  or  counterfeit,  or  cause  to  be  unlawfully  made,  forged,  or 
counterfeited,  or  knowingly  aid  or  assist  in  making,  forging,  or  counterfeiting, 
any  such  key ;  any  person  who  shall  have  in  his  possession  any  such  mail  lock 
or  key,  with  the  intent  unlawfully  or  improperly  to  use,  sell,  or  otherwise  dis- 
pose of  the  same,  or  to  cause  the  same  to  be  unlawfully  or  improperly  used, 
sold,  or  otherwise  disposed  of;  or  any  person  engaged  as  contractor  or  other- 
wise in  the  manufacture  of  any  such  mail  locks  or  keys  who  shall  deliver,  or 
cause  to  be  delivered,  any  finished  or  unfinished  lock  or  key  used  or  designed 
for  use  by  the  Department,  or  the  interior  part  of  any  such  lock,  to  any  person 
not  duly  authorized,  under  tlie  hand  of  the  Postmaster-General  and  the  seal  of 
the  Post-Office  Department^  to  receive  the  same,  unless  the  person  receiving  is 
the  contractor  for  furnishing  the  same,  or  engaged  in  the  manufacture  thereof 
in  the  manner  authorized  by  the  contract,  or  the  agent  for  such  manufacturer, 
shall  be  punishable  by  imprisonment  at  hard  labor  for  not  more  than  ten  years, 
[fi.  8,-] 

Act  of  June  8,  1872,  ch.  335,  17  Stat.  L.  321. 

Sec.  5478.  [Breaking  and  entering  post-office.']  Any  person  who  shall 
forcibly  break  into,  or  attempt  to  break  into  any  post-office,  or  any  building  used 
in  whole  or  in  part  as  a  post-office,  with  intent  to  commit  therein  larceny  or 
other  depredation,  shall  be  punishable  by  a  fine  of  not  more  than  one  thousand 
dollar?,  and  by  imprisonment  at  hard  labor  for  not  more  than  five  years, 
[R.  8.] 

*  -*  of  June  8,  1872,  ch.  336,  17  Stat.  L.       larceny  in  the  part 'so  used,  it  constitutes  an 
321.  offense,  within  the  true  meaning  of  the  stat- 

ute; and.  BO  construed,  the  statute  is  open  to 
no  constitutional  objection.  Congress  has 
undoubted  power,  in  providing  for  the  protec- 
tion of  the  postal  service,  to  make  any  break- 
ing which  may  impair  the  security  of  that 
part  of  the  building  used  for  such  purpose  a 
972  Volume  V, 


.unstitutionality.  —  The  word  "  therein" 
ns  used  in  the  section,  "obviously  refers  to 
that  part  of  the  building  used  for  a  post 
office.  Under  this  construction,  if  there  is  a 
breaking  into  any  part  of  a  building  used  in 
part  for  a  post  office,  with  intent  to  commit 


U.  S.  p.  Saunders,  (1896)  77  Fed.  Rep.  170. 
See  also  U.  S.  o.  Williams,  (1883)  67  Fed. 
Rep.  201;  U.  S.  V.  Shelton.  (1900)  100  Fed. 
Rep.  831;  In  re  Byron,  (1883)  18  Fed.  Rep. 
722;  U.  S.  V.  Campbell,  (1383)  10  Fed.  Rep. 
233. 

"  The  object  of  the  statute  is  to  protect  the 
postal  service  of  the  United  States,  and  to 
secure  the  buildings  used  for  sucli  purpose 
from  felonious  entry  with  the  criminal  intent 
defined  in  the  statute.  It  is  this  feature  of 
the  crime  which  gives  the  federal  government 
the  right  to  punish  such  offenses  under  the 
powers  grantnl  by  the  Constitution,"  C'nnsi- 
dine  V.  U.  S..  (C.  C.  A.  1901)  112  Fed.  Rep. 
342. 

Forcible  breBkiag  and  entry. —  An  entry 
by  opening  the  door  of  a  poHtmaeter'n  pri- 
vate room  where  the  vault  was  in  which 
stamps  were  kept,  and  by  opening  the  lock 
of  the  vault  for  the  purpose  of  stealing 
stamps,  constitutes  a  forcible  breaking  ajid 
entry  into  a  post  office  within  this  section. 
U.  S.  V.  Yennie,   (1898)   74  Fed.  Rep.  221. 

A  room  nssd  by  a  poatmastet  foi  post- 
office  porpowa  is  within  the  meaning  of  this 
section.  U.  S.  v.  Yennie,  (180e)  74  Fed.Rep. 
221. 

Sufficiency  of  allegations  in  indictments.  — 
An  indictment  which  charges  the  breaking 
into  a  building  used  in  part  as  a  post  olHiv. 
with  intent  to  steil  the  property  nf  (lip 
United  States  therein,  sufficiently  advises  the 
defendant  of  the  precise  character  of  the 
charge  against  him,  and  is  within  the  mean- 
ing of  this  section.  U.  S.  v.  Saunders,  ( 1896) 
77  Fed.  Rep.  170. 

An  indictment  which  charges  that  the  de- 
fendant forcibly  broke  into  a  "  building  used 
in  part  as  the  post  office,  •  *  •  with  intent 
to  commit  therein  larceny,  and  did  then  and 
there  steal,  etc.,  moneyH  belonging  to  the 
post-office  department  of  the  United  States," 
IS  sufficient  under  this  section.  U.  S.  v.  Wil- 
liams,   (1893)    67  Fed.  Rep.  201. 

An  indictment  under  this  section  charging 
defendant  witn  breaking  into  a  building  used 
in  part  as  a  post  office,  with  the  intent  then 
and  there  in  said  building  to  commit  larceny 
is  demurrable,  aa  from  the  language  irsed  the 
and  there  in  said  building  to  commit  larceny, 
a  part  of  the  building  not  used  as  a  post 
office.  U.  S.  tt,  Campbell,  (1883)  18  Fed. 
Rep.  233. 

"The  objection  seems  to  be  to  the  stating 
tiiat  the  post  office  is  located  at  Granville, 
without    stating    that    Granville    is    in    the 

Sec.  5479.   \_Covnterfeiting    hid,   bond,  etc.     See  Countbefeiting  and 
FOEGING,  vol.  2,  p.  313.] 

Sec.  5480.  [Sending  letters  through  the  mail  with  intent  to  defraud.] 
If  any  person  having  devised  or  intending  to  devise  any  scheme  or  artifice  to 
defraud,  or  to  sell,  dispose  of,  loan,  oxeliange,  aller,  give  away,  or  distribute, 
supply,  or  furnish,  or  procure  for  unlawful  use  any  counterfeit  or  spurious 
coin,  bank  notes,  paper  money,  or  any  obligation  or  security  of  the  United 
States  or  of  any  State,  Territory,  municipality,  company,  corporation,  or  per- 
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it  IS  alleged  that  the  accused  then  and  there 
broke  and  entered  a  building  then  and  there 
used,  in  part,  as  a  post  office,"  to  wit,  the 
post  office  at  Granville.  This  certainly  lo- 
cates the  post  office  with  such  certainty  as  to 
leave  no  room  for  doubt  as  to  the  one  in- 
tended to  be  described,  and  no  room  for  an- 
other conviction  for  the  same  offense  because 
of  ambiguity  in  the  terms  of  the  indictment." 
Considine  r.  U.  S.,  (C.  C.  A.  1901)  112  Fed. 
Rep.  342. 

Joinder  of  offenses.  —  A  count  in  an  in- 
dictment charging  an  offense  under  this  sec- 
tion may  properly  be  joined  with  one  charg- 
ing an  offense  under  section  6409,  supra, 
where  both  offenses  are  of  the  same  class  and 
grew  out  of  the  transactions  as  provided  by 
R.  S.  sec.  1024.  Ex  p.  Peters,  (1880)  12 
Fed.  Rep.  461. 

An  indictment  charging  in  one  count  for- 
cible breaking  into  a  building  with  intent  to 
commit  larceny,  and  also  that  the  defendants 
did  then  and  there  steal  postage  stamps,  etc., 
charges  both  an  offense  under  this  section  and 
section  5476,  tupra,  but  is  not  duplicitous, 
as  both  offenses  relate  to  and  are  ports 
of  the  same  transaction.  U.  S.  v.  Yennie, 
(1896)    74  Fed.  Rep.  221. 

Sufficiency  of  evidence.  —  The  evidence  be- 
ing uncontradicted  that  the  breaking  into,  the 
entry,  and  the  larceny  were  neither  of  them 
in  that  part  of  the  building  u^ed  as  a  post 
office,  the  defendant  cannot  be  convicted  un- 
der this  section.  U.  S.  r.  Shelton.  (ISOO)IOO 
Fed.  Bep.  831,  Compare  In  re  Byron,  (1883) 
18  Fed.  Rep.  722. 

The  fact  that  the  prisoners  were  found  in 
the  building  after  the  building  had  been 
closed  for  the  niglit,  and  after  all  persons  had 
been  apparently  removed,  is  sufficient  prima 
facie  evidence  of  a  forcible  breaking.  The 
prisoners  are  not  entitled  to  the  presumption 
that  they  bad  hidden  themselves  within  the 
building,  merely  because  they  had  been  seen 
with  other  persons  lawfully  in  the  premises 
before  they  were  closed  for  the  night.  U.  S. 
V.  Lantry,   (1887)  30  Fed.  Hep.  232. 

AccuBsd  entitled  to  three  peremptory  ctaal- 
lengea.  —  This  is  in  no  sense  a  common-law 
offense,  and  is  not  of  the  crimes  known  as 
felonies,  within  the  principles  established  in 
interpreting  statutes  using  the  term  without 
further  definition.  It  follows  that  the  court 
committed  no  error  in  limiting  the  accused  to 
three  peremptory  chntlengcB  under  section 
819.  Considine  v.  U.  S.,  (C.  C.  A.  1901)  112 
Fed.  Rep.  342. 
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son,  or  anything  represented  to  be  or  intimated  or  held  out  to  be  such  counter- 
feit or  spurious  articles,  or  any  scheme  or  artifice  to  obtain  money  by  or  through 
correspondence,  by  what  is  commonly  called  the  "  sawdust  swindle ",  or 
"  counterfeit  money  fraud  ",  or  by  dealing  or  pretending  to  deal  in  what  is 
commonly  called  "  green  articles,"  "  green  coin,"  "  bills ",  "  paper  goods," 
^*  spurious  Treasury  notes,"  "  United  States  goods  ",  "  green  cigars  ",  or  any 
other  names  or  terms  intended  to  be  understood  as  relating  to  such  counterfeit 
or  spurious  articles,  to  be  effected  by  either  opening  or  intending  to  open  corre- 
spondence or  communication  with  any  person,  whether  resident  within  or  out- 
side the  United  States,  by  means  of  the  Post-Office  Establishment  of  the  United 
States,  or  by  inciting  such  other  person  or  any  person  to  open  conoimunication 
with  the  person  so  devising  or  intending,  shall,  in  and  for  executing  such  scheme 
or  artifice  or  attempting  so  to  do,  place  or  cause  to  be  placed,  any  letter,  packet, 
writing,  circular,  pamphlet,  or  advertisement  in  any  post-office,  branch  post- 
office,  or  street  or  hotel  letter-box  of  the  United  States,  to  be  sent  or  delivered 
by  the  said  post-office  establishment,  or  shall  take  or  receive  any  such  there- 
from, such  person  so  misusing  the  post-office  establishment  shall,  upon  con- 
viction, be  punishable  by  a  fine  of  not  more  than  five  hundred  dollars  and  by 
imprisonment  for  not  more  than  eighteen  months,  or  by  both  such  punishments, 
at  the  discretion  of  the  court.  The  indictment,  information,  or  complaint  may 
severally  charge  offenses  to  the  number  of  three  when  committed  within  the 
same  six  calendar  months ;  but  the  court  thereupon  shall  give  a  single  sentence, 
and  shall  proportion  the  punishment  especially  to  the  degree  in  which  the  abuse 
of  the  post-office  establishment  enters  as  an  instrument  into  such  fraudulent 
scheme  and  device.      [i2.  S.] 


This  section  was  amended  '*  so  as  to  read 
as  "  above  by  the  Act  of  March  2,  1889,  ch. 
393,  sec.  1,  26  Stat.  L.  873.  It  originally  read 
as  follows: 

"Sec.  6480.  If  any  person  having  devised 
or  intending  to  devise  any  scheme  or  artifice 
to  defraud,  or  be  effected  by  either  opening 
or  intending  to  open  correspondence  or  com- 
munication with  any  other  person,  whether 
resident  within  or  outside  of  the  United 
btates,  by  means  of  the  Post-Office  Establish- 
ment of  the  United  States,  or  by  inciting  such 
other  person  to  open  communication  with  the 
person  so  devising  or  intending,  shall,  in  and 
for  executing  such  scheme  or  artifice,  or  at- 
tempting so  to  do,  place  any  letter  or  packet 
in  any  post-office  of  the  United  States,  or 
take  or  receive  any  therefrom,  such  person, 
so  misusing  the  Post-Office  Establishment, 
shall  be  punishable  by  a  fine  of  not  more  than 
five  hundred  dollars,  and  by  imprisonment 
for  not  more  than  eighteen  months,  or  by 
both  such  punishments.  The  indictment,  in- 
formation, or  complaint  may  severally  charge 
offenses  to  the  number  of  three  when  com- 
mitted within  the  same  six  calendar  months; 
but  the  court  thereupon  shall  give  a  single 
sentence,  and  shall  proportion  the  punish- 
ment especially  to  the  degree  in  which  the 
abuse  of  the  Post-Office  Establishment  enters 
as  an  instrument  into  such  fraudulent  scheme 
and  device.*'  Act  of  June  8,  1872,  ch.  336, 17 
Stat.  L.  323. 

NOTES  TO  R.  S.  SEC.  5480. 

I.  In  Oeneraly  974. 
II.  Scheme  or  Artifice  to  Defraud,  975. 


III.  Opening    Correspondence    through    Pdet 
Office,  978. 

IV.  Depositing  and  Receiving  Letters  from 
the  Mail,  979. 

V.  Indictment  and  Sentence,  981. 

I.    In  Generai^ 

This  Act  is  constitutional  under  that  danse 
of  the  Constitution  authorizing  Congress  to 
establish  "post  offices  and  post  roads.** 
U.  S.  V.  Loring,  (1884)  91  Fed.  Rep.  881. 
See  also  Weeber  v.  U.  S.,  (1894)  62  Fed. 
Rep.  740. 

The  purpose  of  this  statute  is  to  protect 
the  public  against  all  intentional  efforts  to 
despoil,  and  to  prevent  the  post  office  from 
being  used  to  carry  these  efforts  into  effect. 
Durland  v.  U.  S.,  (1896)  161  U.  S.  306. 
See  also  U.  S.  v.  Ryan,  (1903)  123  Fed.  Rep. 
634;  Horman  v.  U.  S.,  (C.  C.  A.  1902)  116 
Fed.  Rep.  360;  U.  S.  v.  Ried,  (1890)  42  Fed. 
Rep.  134;  U.  S.  v.  Long,  (1896)  68  Fed.  Rep. 
348;  U.  S.  17.  Harris.  (1894)  68  Fed.  Rep. 
347;  U.  S.  V.  Loring,  (1884)  91  Fed.  Rep.  881; 
U.  S.  V,  Jones,  (1882)   10  Fed.  Rep.  469. 

"The  purpose  of  the  amendment  was  not 
to  restrict,  but  to  extend,  the  operation  of 
the  statute.  The  additional  clause  is  intro- 
duced  disjunctively,  and  evidently  was  in- 
tended to  bring  within  the  prohibition  and 
penalty  of  the  statute  schemes,  dealings,  and 
transactions  relating  to  counterfeit  or  spuri- 
ous money  and  other  articles,  to  be  effected 
by  the  use  of  the  United  States  mails,  which 
were  not  embraced  in  the  original  Act.  We 
think  it  clear  that  the  provisions  of  section 
5480  of  the  Revised  Statutes  were  continued 
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18071   82  Fed.  Rep.  900. 

The  OTJsinal  itatnte  was  not  repealed.  It 
waa  still  an  offense  to  devise  a  scheme  or 
artifice  to  defraud,  to  be  effected  through  the 
medium  of  the  poat- office  eetabliahment. 
whether  the  Bubject-matter  waa  counterfeit 
money  or  something  else.  It  is  true  that  a 
scheme  to  sell  counterfeit  money  may  be  an 
offense  under  the  amendment  by  its  specific 
terms  without  proof  of  a  scheme  to  defraud. 
The  effect  of  the  amendment  is  to  extend  the 
operation  of  the  statute,  and  not  to  diminish 
the  force  of  its  original  terms  not  in  con- 
flict with  the  amendment,  Milby  if,  U.  S., 
(C.  C.  A.  19031  120  Fed.  Rep.  1.  See  also 
Streep  v.  U.  S..   (1895)   160  U.  S.  128. 

Effect  of  amendatory  Act  — "  The  con- 
clusion to  be  reached  in  the  construction  of 
section  6480  is  that  it  was  no  further 
amended  or  altered  in  its  scope  than  to  add 
a  certain  class  of  cases  which  are  particularly 
described  in  the  amending  matter.  Turning 
to  the  Act  of  September  19,  1890,  upon  which 
the  district  attorney  has  placed  some  reli- 
ance, it  is  found  that  that  also  is  simply  an 
amendment  of  section  3894,  being  the  section 
theretofore  contained  in  the  Revised  Statutes 
leveled  at  the  use  of  the  mails  (or  lottery 
schemes;  and  it  goes  on  to  make  some  fur- 
ther and  specific  provisions  and  amendments 
to  the  statute  as  it  formerly  stood.  That 
statute  is  very  different  as  it  stands  amended 
from  the  statute  section  5480  as  amended, 
and  the  two  sections  or  provisions  stand  on 
entirely  different  grounds.  Now,  this  indict- 
ment  seems  to  have  been  framed  upon  the 
supposition  that  the  case  which  ia  attempted 
to  be  stated  under  it  was  a  case  which  would 
fall  under  section  3894  as  amended ;  but,  for 
the  reasons  which  I  have  given,  I  am  veij 
clearly  of  opinion  that  this  is  not  the  section 
which  is  applicable  to  the  class  of  cases  in 
which  the  case  attempted  to  be  described  in 
this  indictment  is  included.  So,  it  will  not 
be  permisaible  to  refer  to  the  general  language 
of  section  3894  as  amended,  above  quoted, 
this  not  being  a  matter  relating  to  sny  lot- 
tery scheme,  or  having  any  similitude  to  a 
lottery  scheme,  and  very  clearly  falling  under 
the  provisions  of  section  5480,  as  amended  by 
the  Act  of  March  2,  1880."  U.  S.  v.  Sauer, 
(18981  88  Fed.  Rep.  249. 

The  offense  pioscribed  by  thia  section  is  *n 
"  infamous  crime,"  and  a  writ  of  error  for 
conviction  thereunder  lies  to  the  Supreme 
Court  and  not  to  the  Circuit  (^ourt  of  Appeals 
under  Act  of  March  3,  1891,  ch.  517,  sees.  5, 6. 
Stokes  P.  U.  S.,  (C.  C.  A.  18941  60  Fed.  Rep. 
597. 

Three  essential  elements.  —  In  an  indict- 
ment under  this  section  three  matters  of  fact 
must  be  charged  in  the  indictment  and  estab- 
lished by  the  evidence:  (1)  That  the  persons 
charged  must  have  <levised  a  scheme  or  arti- 
fice to  defraud.  (2)  That  they  must  have 
intended  to  effect  this  scheme  by  opening  or 
intending  to  open  correspondence  with  lumc 
other  persons  through  the  post-olRce  estab- 
lishment, or  by  inciting  such  other  persons  to 


sons  must  have  either  deposited  a  letter  or 
packet  in  the  post  office,  or  taken  or  received 
one  therefrom.  Stokes  v.  U.  S.,  (18951  167 
U.  S.  187.  See  also  Kellogg  i>.  U.  S.,  (C.  C. 
A.  1003)  128  Fed.  Rep.  323;  Stewart  ti.  U.  S., 
(C.  C.  A.  19021  110  Fed.  Rep.  89;  Uorman 
V.  U.  8.,  (C.  C.  A.  1002)  116  Fed.  Rep.  350; 
Packer  p.  U.  S.,  (C.  C.  A.  1901)  108  Fed. 
Rep.  906;  U.  S.  o.  Long,  (1895)  flS  Fed.  Rep. 
348;  U.  S.  V.  Smith,  (18011  45  Fed.  Rep. 
561;  U.  S.  V.  Wootten,  (1887)  20  Fed.  Rep. 
702;  U.  S.  V.  Eoellinger,  (1887)  33  Fed. 
Rep.  460;  U.  S.  c.  Smith,  (1891)  46  Fed. 
Rep.  561. 

II.      ScHEUK  OB  Abitfice  to  DETRaUD. 
"  The   terms  '  artifice '  and  '  scheme '  are 

those  descriptive  of  the  thing  to  be  planned 
or  devised.  '  Artifice '  means  '  subtle  or  de- 
ceptive art  in  contriving;  trickei?;  cunning; 
strategy:  finesse;  as  to  lure  by  artifice.' 
Stand.  Diet.  According  to  the  same  au- 
thority, as  well  as  the  common  underatand- 
ing  of  the  term,  a  'scheme'  may  be  of 
broader  meaning,  and  not  necessarily  involve 
trickery  or  cunning.  A  scheme  may  include 
a  plan  or  device  tor  the  legitimate  accom- 
plishment of  an  object.  But  to  come  within 
the  terms  of  the  statute  under  consideration 
the  artifice  or  scheme  must  be  designed  to  de- 
fraud." Honnaji  v.  U.  S.,  (C.  C.  A.  1002)  116 
Fed.  Rep.  350. 

"  The  words  '  give  away,' '  distribute,' '  sup- 
ply,' etc.,  are  obviously  inserted  to  meet 
evasions  of  the  Act.  —  as  where  the  wrong- 
doer proposes  to  sell  a  picture  for  a  big  price, 
and  to  give  a  quantity  of  spurious  money  as 
inducement  to  the  purchase;  or  where,  as  in 
some  cases  that  arose  in  thia  diatrict,  the 
wrongdoer  offers  a  worthless  town  lot  as  a 
gift,  and  charges  ten  prices  for  putting  the 
deed  on  record."  IT.  S.  e.  Beach,  (1805)  71 
Fed.  Rep.  160. 

Fals3  statements  in  the  letter  written  In 
aid  of  the  scheme  are  not  essential.  U.  S. 
!i.  Watson,  (1888)  35  Fed.  Rep.  368;  U.  S.v. 
Hoeflinger.   (18871   33  Fed.  Rep.  480. 

What  constitntes.  —  Thit  gection  "includes 
everything  dfBigned  to  defraud  by  represen- 
tation* as  to  the  past  or  present,  or  sugges- 
tions and  promitea  as  to  the  future.  The 
significant  fact  is  the  intent  and  purpose. 
•  *  *  It  was  with  the  purpose  of  protect, 
ing  the  public  against  all  such  intentional 
efforts  to  despoil,  and  to  prevent  the  post 
office  from  being  used  to  carry  them  into 
effect,  that  this  statute  was  passed;  and  it 
would  strip  it  of  value  to  confine  it  to  such 
cases  as  disclose  an  actual  misrepresentation 
as  to  some  existing  fact,  and  exclude  those 
in  which  is  only  the  allurement  of  a  specious 
and  glittering  promise."  Durland  v.  V.  B., 
(1806)  161  U.  S.  308.  See  also  Honnan  ti. 
U.  S.,  (C.  C.  A.  19021  116  Fed.  Rep.  350; 
Fairfleid  Floral  Co.  v.  Bradbury,  (1898)  89 
Fed.  Rep.  393.  But  aee  U.  S.  v.  Beatty, 
(ISn4l   fiO  Fed.  Rep.  740. 

Calculated  to  injure  another.  —  If  the 
«Hi..iiip   or    nrtifice    in    " 
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the  meaning  of  the  statute  The  worda  "  to 
defraud "  in  the  phrase  "  scheme  or  artiflce 
to  defraud  "  arc  not  desc^riptive  of  the  char- 
acter of  the  artifice  or  scheme  which  baa 
been  devised,  but  rather  of  the  wrongful  pur- 
pose involved  in  devising  the  same  and  put- 
ting it  into  ope  tion  by  means  of  the  mail. 
This  purpose  must  be  to  injure,  which  doubt- 
less may  be  inferred  when  the  scheme  has 
such  effect  as  a  necessary  result  of  carrying 
it  out.  The  term  "  to  defraud,"  as  uaed  in 
thia  statute,  is  intended  to  define  the  wrong- 
ful purpose  of  injuring  another,  which  must 
accompany  the  thing  done  to  make  it 
criminal  within  the  meaning  of  the  statute. 
Horman  e.  U.  S.,  [C,  C.  A.  1902)  116  Fed. 
Rep.  360. 

A.  scAeme  lo  extort  money  by  threatening 
to  injure  the  reputation  and  character  of 
others  by  accusing  them  of  heinous  crimes, 
in  default  of  payment  of  a  large  aum  of 
money  to  the  accused,  is  a  scheme  to  de- 
fraud within  the  meaning  of  this  section. 
Honnan  v.  U.  S.,  (C.  C.  A.  1002)  116  Fed. 
Rep.  350,  a/firming  U.  S.  v.  Honnan,  (1901) 
118  Fed.  Rep.  780. 

The  scheme  or  artifice  devised  need  not  be 
in  ittelf  untaicful.  —  If  the  scheme  was  fraud- 
ulent,—  if  the  purpose  was  to  get  money 
from  other  persona,  under  pretense  of  in- 
vesting it  for  such  persons,  and  not  so  to 
invest  it,  but  to  apply  it  to  the  use  of  the 
defendant,  —  the  case  is  within  the  statute. 
U.  S.  P.  Loring,  (1884)   91   Fed.  Rep.  Hni. 

The  element  of  loss  lo  the  person  deceived 
and  gain  to  the  offender  is  in  this  offense, 
and  therefore  a  scheme  or  artifice  which  is 
not  gainful  to  the  offender,  no  matter  how 
barmful  it  may  bave  been  to  the  person 
deceived,  is  not  "any  scheme  or  artifice  to 
defraud  "  within  the  meaning  of  this  section. 
U.  S.  V.  Beach,  (1895)   71  Fed.  Rep.  160. 

The  defendant  need  vol  be  Ihi-  iiirtnlor 
or  originator  of  the  scheme  or  device  to  de- 
fraud. If  he  uses  or  attempts  to  use  an  old 
Bcbeme  or  device  for  purposes  of  fraud  by 
means  of  the  mails,  he  is  hb  clearly  within 
the  scope  of  this  law  aa  if  he  were  the  first 
to  have  conceived  or  thought  of  such  scheme. 
U.  S.  p.  Flemming,  18  Fed.  Rep.  907, 

The  objection  that  on  ilt  face  the  scheme 
UHM  impoeaibte  of  execution,  and  therefore 
should  have  deceived  no  one,  is  without 
merit.  Schemes  to  defraud  depend  for  suc- 
cess not  on  what  men  can  do,  hut  on  what 
they  may  be  made  to  believe,  and  the 
credulity  of  mankind  remains  yet  unmeas- 
ured. OUara  P.  U.  S.,  (C.  C.  A.  1904)  129 
Fed.  Rep.  fiSl.  See  also  Weeher  n.  U.  S., 
(1894)   62  Fed.  Rep.  741. 

A  ackeme  to  defraud  mual  involve  some- 
thing in  the  nature  of  a  plauaible  device 
such  aa  ia  reasonably  adapted  to  deceive  per- 
sona of  ordinary  comprehension  and  pru- 
dence. A  manifest  hoax,  or  any  other  scheme 
which  belies  the  known  and  generally  recog- 
nized laws  of  nature,  la  not  within  the 
meaning  of  this  section.  In  the  case  in 
question  it  was  held  that  an  indictment 
would  not  lie  for  a  scheme  to   impose  upon 


earth  and  discover  the  location  there  of  sup- 
posed bidden  treasures.  U.  S.  v.  Fay,  (IS97) 
83  Fed.  Rep.  839. 

A  letter  mailed  bu  a  debtor  to  hia  creditor 
with  the  apparent  design  to  obtain  a  receipt 
through  the  carelessness  of  a  creditor  is  not 
within  this  section,  where  it  ia  apparent  tliat 
the  scheme  could  not  by  any  possibility  be 
effective.  U.  S.  v.  Owens,  (1883)  17  Fed. 
Rep.  72. 

Where  a  false  date  toaa  given  to  Ike  post- 
mark upon  a  letter  in  order  to  deceive  the 
officers  of  an  insurance  company  and  induce 
them  to  believe  that  it  had  been  duly  mailed, 
in  order  to  collect  insurance  from  the  com- 
pany, it  is  not  an  offense  within  the  mean- 
ing of  thia  statute.  U.  S.  v.  Mitchell, 
(1888)  36  Fed.  Rep.  492. 

A  mere  exaggeration  of  the  merits  of  goods 
offered  for  sale,  if  within  reasonable  bounds, 
ia  not  a  "  scheme  or  artifice  to  defraud." 
U.  S.  V.  Staples,  ( 1890)  45  Fed.  Rep.  196. 

Ordering  goods  by  mail,  vHth  the  inten- 
tion of  not  paying  for  them,  under  the  false 
pretense  that  the  persons  mailing  the  orders 
are  merchants,  is  a,  "  scheme  or  artifice  to 
defraud,"  within  the  meaning  of  this  section. 
U.  S.  V.  Wai.son,  (1888)  35  Fed.  Rep.  358. 
See  also  U.  S.  e.  SUples,  (1390)  45  Fed. 
Rep.  195. 

Averment  and  deicription  of  Kheme  to  de- 
fraud.—  An  indictment  under  this  bection 
must  allege  not  only  that  the  person  had 
devised  a  scheme  and  artifice  to  defraud. 
but  must  set  out  clearly  and  distinctly  what 
that  artifice  waa,  wherein  the  fraud  con- 
sisted, and  the  circumstances  by  which  it  was 
to  be  accomplished.  Charging  the  offenae  in 
the  language  of  the  statute  only,  is  insulli- 
cient.  U.  S.  e.  Hess,  (1888)  124  U.  S.  483. 
See  also  Stokes  v.  V.  8-.  (1895)  157  U.  b. 
187;  U.  S.  V.  Beatty,  (1894)  «0  Fed.  Rep. 
740[  U.  S,  V.  Post,  (1902)  113  Fed.  Rep.  852; 
Stewart  t'.  U.  S.,  (C.  C.  A.  1002)  118  Fed. 
Rep.  89;  Dalton  r.  U.  S.,  (C.  C.  A.  1904)  127 
Fed.  Rep.  644;  U.  S.  v.  Bernard,  (1898)  84 
Fed.  Rep.  834. 

Sufficiency  of  averments-  —  An  indictment 
charging  thai  the  scheme  and  artifice  to  de- 
fraud waa  to  be  carried  out  by  each  of  said 
defendants  representing  himself  to  bfe  en- 
gaged as  a  dealer  in  various  kinds  of  mer- 
chandise and  goods,  and  to  have  an  ollice, 
and  to  use  in  correspondence  sheets  of  paper 
with  his  pretended  business  printed  thereon; 
and  the  said  defendants  were  mutually  to 
represent  each  other  to  the  said  persons. 
firms,  and  companies,  end  others  unknown  to 
the  grand  jurorn,  intended  to  be  defrauded 
as   aforesaid,   as   financially   responsible   and 

chandine  and  goods  on  credit,  and  the  aaid 
scheme  and  ortiflce  to  defraud  as  aforesaid 
was  to  be  further  effected  by  ordering  mer- 
chandise and  goods  from  the  persons,  firms, 
and  companies  to  the  grand  jurors  unknown. 
Iinving  no  intention,  then  and  there,  to  pay 
for  such  merchnndi?e  and  goods  so  ordered 
as  aforesaid,  liut  to  convert  the  said  goods 
and   merchandise  to  the  use  of  each  and  of 


r  that   the 

not  have  been  seat  as  proposed,  or  that  it 
was  intended  to  defraud  others  than  tbe  one 
to  whom  the  proposal  was  made,  does  not 
charge  a  acheme  to  defraud  within  the  mean- 
ing o(  this  section.  Milby  v.  U.  8.,  (C.  C.  A. 
ISOI)  lOe  Fed.  Rep.  638.  See  also  Milby  t>. 
U.  S.,   (C.  C.  A.  1903)    120  Fed.  Rep.  I. 

"  The  fraudulent  scheme  particularly  set  out 
was  this:  That,  intending  to  defraud  the  per- 
sons to  whom  letters  were  addressed,  the 
defendant  therein  and  thereby  requested  the 
persons  addressed  to  sell  and  ship  to  him 
certain  articles  of  merchandise,  for  which  he 
agreeu  to  pay  the  shippers,  whereas,  in  truth 
and  in  fact,  he  did  not  intend  to  pay  for 
said  articles,  but  intended  fraudulently  to 
appropriate  them  and  convert  them  to  hi  a 
own  use  without  paying  therefor.  There  is 
no  doubt  that  the  indictment  plainly  sets 
out  a  scheme  to  defraud."  Gulp  v.  U.  S., 
(C.  C.  A.  1897)  S2  Fed.  Rep.  990. 

There  is  no  merit  in  tbe  oojection  tnat  the 
Indictment  does  not  charge  the  offense  in 
positive  terms.  The  intention  to  make  false 
and  fraudulent  representations  by  means  of 
circulars  and  letters  transmitted  through  the 
mails,  and  thus  obtain  money  from  the  cred- 
jloue.  constituted  the  scheme  itself.  Ollara 
V.  V.  S.,  {C.  C.  A.  1904)   120  Fed.  Rep.  651. 

"  The  scheme  to  defraud,  set  out  in  tbe 
indictment,  waa  in  essence  this:  That  the 
circular  sent  out  would  cause'  persons  to 
whom  it  was  sent  to  believe  that  if  they 
would  remit  two  dollars  on  account  of  eight 
pieces  of  jewelry  sent  to  them  for  sale,  there 
would  be  received  in  return  'one  lipiutiful 
black  Canadian  seal  fur  collarette,  made  of 
fienuine  black  Canadian  aeal,  and  one-hall 
dozen  handkerchiefs,  pure  white,  pointed, 
•  •  *  also  one  pocketbook  in  all  leather, 
with  elaborate  stampings,  nickel  frame,  coin 
departments,'  etc.  The  bait  thus  held  out, 
as  set  forth  in  the  indictment  —  and  this 
ronstitutes  the  gist  of  the  scheme  averred  -^ 
was  not  the  fur  collarette  alone,  nor  the 
handkerchiefs  alone,  nor  the  pocketbook 
alone,  but  all  of  them,  considered  as  an  en- 
tirety." An  instruction  to  the  jury  which  in 
cITect  put  the  defendajits  on  trial  as  if  such 
disiinctive  claims  had  been  separately  set 
forth,  or  as  it  defendants  could  be  tried  on 
any  claim  irrespective  of  whether  it  was  set 
forth  or  not,  is  erroneous,  Flachskamm  ». 
U.  S..  (C.  C.  A.  1904)   127  Fed.  Rep.  674. 

Variance.  —  In  en  indictment  under  thin 
section,  where  the  gist  of  the  fraud  charged 
is  obtaining  money  without  furnishing 
rings  equal  in  value  to  the  money  sent,  but 
the  evidence  foils  to  show  that  ony  of  the 
rings  received  in  return  for  the  money  for- 
warded was  worth  less  than  the  money 
forwarded,  a  conviction  will  not  lie.  CNeil 
V.  U.  8..  (C.  C.  A.  1903)  120  Fed.  Rep.  236. 

Where     the    indictment    charged,    not     a 

scheme    to    defraud,   but    a    scheme    to   sell 

counterfeit  obligations  of  the  United  States, 

no  proof  of  H  scheme  to  drfrnml  Wi^;"  neces- 
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Fed.  Rep.  1. 

Repugnancy.  —  An  indictment  under  this 
section  which  charges  in  one  count' a  con- 
spiracy to  defraud  by  "  dealing  and  pretend- 
ing to  deal "  in  what  is  called  "  green  ar- 
ticles "  and  ■■  spurious  treasury  notes,"  is  not 
defective  for  repugnancy,  and  in  any  event 
this  mere  matter  of  form  was  cured  by  the 
general  verdict.  Lehman  tl.  U.  S.,  (C.  C.  A. 
1003)    127  Fed.  Rep.  41. 

Tbe  rule  upon  the  question  whether  there 
is  an  intent  to  devise  a  scheme  to  defraud, 
is  this:  "  If  the  scheme  be  adapted  in  its  plan 
to  work  a  fraud  upon  others,  and  the  defend- 
ant knew  that  a  material  representation 
therein  contained,  and  calculated  to  deceive, 
was  not  true,  or  if  he  did  not  believe  that  it 
was  true,  theu  the  intent  is  made  out." 
U.  S.  c.  Ried,  (1890)  42  Fed.  Rep.  134. 

The  court  charged  as  follows:  "  It  the  de- 
fendant, as  charged,  devised  a  scheme  to  de- 
fraud by  advertising  under  various  letters  for 
agents  to  act  for  him  in  selling  goods  and 
distributing  circulars,  when  he  did  not  ex- 
pect or  intend  to  employ  any  agents,  with  the 
intent  to  incite  any  and  all  persons  who 
might  meet  with  such  advertisements  or  cir- 
culars, as  charged,  to  send  him  fifteen  cents 
and  two  dollars  and  fifty  cents  for  an  agent's 
outfit  or  sample  case,  as  charged,  with  the 
intent  to  cheat  and  defraud  the  persons  send- 
ing him  postage  stamps  and  money,  or  a  por- 
tion of  it,  and  converting  them  to  hia  own 
use  without  intending  any  equivalent  for  the 
same,  and  to  carry  on  this  fraudulent  device 
he  took  a  letter  and  packet  from  the  post 
office  at  Madison  from  Jay  L.  Dawson,  aa 
charged,  or  mailed  one  to  James  Garland,  in 
September,  as  set  forth,  this  would  make  the 
offense  complete,  though  it  should  appear 
that  the  defendant  bad  filled  to  the  letter  all 
his  orders  made  upon  him  for  goods  to  b« 
sold.  And  in  determining  the  intention  ol 
the  defendant  it  is  proper  to  consider  all  the 
facts  and  circumstances  in  evidence,  the 
nature  and  quality  of  the  defendant's  adver- 
tisements and  circulars,  and  the  several 
representations  and  statements  therein  con- 
tained, their  truth  or  falsity  in  different  par- 
ticulars, and  the  conduct  of  the  defendant  in 
the  premises."  U.  S.  v.  Stickle,  (1883)  15 
Fed.  Rep.  798.  See  also  U.  S.  ti.  Staples, 
(1800)  4S  Fed.  Rep.  106. 

The  court  charged  the  jury:  "The  intent 
not  to  pay  for  the  goods  must  exist  before 
credit  sought.  —  must  precede  the  order  tor 
the  goods.  Thi)>  is  the  law  of  this  case,  and 
you  are  to  apply  it.  In  reaching  your  con- 
clusion, perhaps  It  i^  l>est  for  you  first  to 
decide  whether  the  corre.->pondenee  of  these 
defendants  wai  the  result  of  a  scheme  or 
artifice  formetl  to  tlefraud  merchants  by 
ordering  goods  for  which  it  was  intended  that 
no  payment  should  be  made."  U.  S,  v. 
Wootten,   (1887)   29  Fed.  Rep.  702.  ' 

Averment   of   intent.  —  As   the   traudulent 

intent  of  the  defenilant  is  the  question  to  ba 

passed  upon  by  the  jury,  it  should  be  clearly 

stated  in   an   indictment  under  this  section. 
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U.  S.  V.  Post,  (1902)  113  Fed.  Rep.  862, 
oiHng  Durland  v.  U.  S.,  (1896)  161  U.  S. 
306. 

ConversUm  of  money.  —  An  indictment  un- 
der this  section  which  contains  no  direct 
assertion  of  an  intent  further  than  by  im- 
plication that  defendant  was  "  fraudulently 
intending  to  get  possession  of  such  money  and 
convert  the  same  to  her  own  use,  without 
rendering  to  the  person  sending  the  same  any 
service  or  thing  of  value  therefor,"  is  in- 
sufficient. U.  S.  t?.  Post,  (1902)  113  Fed. 
Rep.  852. 

An  indictment  under  this  section  need  not 
allege  an  intention  on  the  part  of  the  de- 
fendant to  convert  the  moneys  obtained  to  his 
own  use.  Kellogg  v.  U.  S.,  (C.  C.  A.  1903) 
126  Fed.  Rep.  323;  U.  S.  v.  Bernard,  (1898) 
84  Fed.  Rep.  634. 

An  indictment  under  this  section  need  not 
state  how  the  money  obtained  was  to  be  con- 
verted to  the  use  of  the  defendants.  It  is 
sufficient  if  the  defendants  are  charged  with 
intent  to  convert  to  their  own  use  the  money 
which  other  persons  should  be  induced  to  send 
them.    U.  S.  v,  Loring,   (1884)   91  Fed.  Rep. 

881. 

Evidence  —  Admiasibility  as  res  gestcB. — 
Letters  between  a  person  defrauded  and  the 
accused  while  the  transactions  evidencing  the 
scheme  to  defraud  were  taking  place  are  ad- 
missible as  part  of  the  rea  geatcd,  as  are  let- 
ters from  the  accused  containing  admissions 
of  facts;  but  a  letter  from  the  person  de- 
frauded to  the  accused,  written  and  signed 
after  the  offenses  charged  in  the  indictment 
had  been  committed,  which  contain  a  narra- 
tive of  past  events  and  an  argument  to 
demonstrate  that  the  accused  had  been  guilty 
of  a  scheme  to  defraud,  to  which  the  ac- 
cused made  no  response  nor  took  any  action, 
is  not  admissible.  Packer  v.  U.  S.,  ( C.  C.  A. 
1901)  106  Fed.  Rep.  906.  But  a  number  of 
loose  sheets  of  paper  containing  figures  about 
horse  races,  not  properly  connected  with  the 
defendant's  transactions  in  carrying  out  the 
scheme  under  consideration,  may  properly  be 
excluded.  0*Hara  t?.  U.  S.,  (C.  C.  A.  1904) 
129  Fed.  Rep.  651. 

Similar  schemes,  —  '^The  court  rightly  re- 
fused to  limit  the  government  to  the  precise 
time  when  the  indictment  averred  the  scheme 
was  devised  to  defraud  the  person  to  whom 
the  letter  was  mailed.  A  like  scheme  had 
been  in  operation  for  months.  The  scheme 
charged  in  the  indictment  was  but  a  con- 
tinuation of  this.  It  was  entirely  proper  to 
introduce  evidence  of  its  character  as  re- 
flecting upon  the  nature  of  the  scheme  the 
defendant  was  engaged  in  executing  when  he 
mailed  the  letter  in  question."  O'Hara  v. 
U.  S.,   (C.  C.  A.  1904)    129  Fed.  Rep.  651. 

Where  the  evidence  did  not  tend  to  show 
that  the  accused  had  devised  a  scheme  to  de- 
fraud to  be  effected  by  the  use  of  the  mails, 
but  did  tend  to  show  that  he  was  then  en- 
gaged in  a  scheme  similar  in  other  particu- 
lars to  that  charged  in  the  indictment,  it  was 
held  to  be  not  too  remote  in  point  of  time 
and  therefore  admissible.  Packer  v.  U.  S., 
(C.  C.  A.  1901)    106  Fed.  Rep.  906. 


Letters  and  telegrams  tcrittx}n  principalljf 
by  the  defendant  himself,  showing  that  he 
exercised  absolute  control  over  the  mining 
company  whose  stock  he  was  engaged  in  sell- 
ing, and  newspaper  articles  of  an  exceedingly 
laudatory  character,  are  admissible  in  evi- 
dence in  an  indictment  under  this  section  to 
show  that  the  defendant's  purpose  was  to  sell 
worthless  mining  stock  by  means  of  false 
representations.  Balliet  v.  U.  S.,  (C.  C.  A. 
1904)    129  Fed.  Rep.  689. 

Admissions.  —  Defendant  was  indicted  for 
using  the  mails  in  furtherance  of  a  scheme 
to  defraud,  by  soliciting  money  upon  the 
representation  that  by  an  unknown  power  he 
was  able  to  answer  sealed  letters  addressed  to 
spirit  friends.  The  government,  to  show  the 
fraudulent  character  of  the  defendant's  busi- 
ness, introduced  admissions  of  defendant  that 
the  business  was  fraudulent.  It  was  held  not 
competent  for  defendant  to  show  by  the  tes- 
timony of  persons  pending  him  such  letters 
that  in  particular  instances  he  had  answered 
them  satisfactorily,  and  that  the  questions 
were  of  such  a  character  that  he  could  not 
have  answered  them  except  by  supernatural 
power.  U.  S.  v.  Ried,  (1890)  42  Fed.  Rep. 
134. 

III.    Opening  Correspondence  Through 

Post  Office. 

The  intended  use  of  the  United  States  mail 
in  aid  or  furtherance  of  the  fraudulent 
scheme  is  one  of  the  constituent  elements 
of  the  offense  pronounced  by  this  section.  It 
is  therefore  essential  that  the  indictment  al- 
lege directly  and  not  inferentially  or  by  way 
of  recital  that  the  scheme  included  the  in- 
tended use  of  the  mails.  Stokes  v.  U.  S., 
(1895)  157  U.  S.  187.  See  also  U.  S.  v. 
Ryan,  (1903)  123  Fed.  Rep.  634;  U.  S.  v. 
Clark,  (1903)  121  Fed.  Rep.  190;  Stewart 
V.  U.  S.,  (C.  C.  A.  1902)  119  Fed.  Rep.  89; 
Horman  v.  U.  S.,  (C.  C.  A.  1902)  116  Fed. 
Rep.  360;  U.  S.  r.  Harris.  (1894)  68  Fed. 
Rep.  347;  U.  S.  v.  Lonj?,  (1895)  68  Fed.  Rep. 
348;  U.  S.  r.  Smith,  (1891)  46  Fed.  Rep.  561; 
U.  S.  V.  Hoeflinger,  (1887)  33  Fed,  Rep.  469; 
U.  S.  r.  Jones,  (1882)   10  Fed.  Rep.  469. 

Sufficiency  of  averfnent.  —  An  indictment 
charging  ''that  the  post-office  establishment 
of  the  United  States  was  to  be  used  for  the 
purpose  of  executing  such  scheme  and  artifice 
to  defraud,  as  aforesaid,  pursuant  to  said 
conspiracy,  by  opening  correspondence  with 
the  said  persons,  firms,  and  companies,  and 
other  persons,  firms,  and  companies  unlaiown 
to  the  grand  jurors,  and  by  inciting  said  per- 
sons, firms,  and  companies  and  others  as 
aforesaid  to  open  correspondence  with  the 
said  defendants  by  means  of  the  post-office 
establishment  of  the  United  States,"  suffi- 
ciently alleges  the  second  requisite  of  the  of- 
fense.   Stokes  V.  U.  S.,  (1895)   157  U.  S.  187. 

An  averment  in  an  indictment  under  this 
section  that  the  fraudulent  scheme  was  "  to  be 
effected  by  opening  correspondence  ♦  •  • 
by  means  of  the  post-office  establishment "  is 
merely  a  designation  of  the  instrumentality 
by  which  the  scheme  was  to  be  accomplished, 
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of  hia  fraudulent  echeme,  designed  its  ac- 
eompIiBhment  through  the  instrumentality 
named.  U.  S.  t>.  I^ng.  (1896)  68  Fed.  Rep. 
348. 

"  It  is  further  contended  that  the  evi- 
dence showed  that  the  use  of  the  mails  was 
not  part  and  parcel  of  the  alleged  scheme. 
Thin  point  also  ia  wholly  without  merit.  It 
IB  true  that  no  one  testified  to  a  formal 
declaration  by  the  accused  and  those  associ- 
ated with  him  in  the  swindle  that  thcf  pro- 
poaed  to  use  the  mails  to  carry  out  their 
scheme,   but   no   such   direct    proof   was   re- 

3uired.  The  scheme  testified  to  was  so  de- 
endent  upon  the  mails  for  its  success,  and 
the  evidence  showed  such  a  wholesale  use  o( 
them,  that  an  intelligent  mind  could  reach  no 
other  conclusion  than  that  such  use  was  from 
the  beginning  contemplated  by  the  persons 
who  concocted  the  scheme.  The  circumstance 
that  some  of  the  communications  between  the 
swindlers  and  their  victims  were  exchanged 
without  the  use  of  the  mails  at  interviews 
with  so-called  '  agents '  is  wholly  imma- 
terial." Kellogg  w.  U.  S.,  (CCA.  1903)  126 
Fed.  Rep.  323. 

Duplicity.  —  An  indictment  under  this  sec- 
tion charging  that  the  scheme  "  was  to  be 
effected  by  opening  correspondence  or  com- 
munication with  those  persons  by  means  of 
the  post  office,  and  by  inciting  them  to  open 
correspondence  with  said  E.  S.  Dean  Co.,"  is 
not  duplioitous.  Kellogg  u.  U.  S.,  (C.  C.  A, 
1903)  126  Fed.  Rep.  323.  See  also  U.  S.  v. 
Bernard,  (1898)  84  Fed.  Rep.  634. 

PeiBons  to  be  defranded.  —  It  is  not  essen- 
tial to  the  offense  defined  that  there  be  a  use 
of  the  mail  for  communication  with  the  per- 
son intended  to  be  injured.  It  is  within  the 
statute  if,  in  aid  of  the  scheme  to  defraud, 
the  mails  be  used  to  open  correspondence  with 
the  intended  victim,  or  "  any  person,"  or  to 
incite  "  such  other  person  [the  one  intended 
to  be  defrauded],  or  any  person,"  to  open 
communication  with  the  designer  of  the 
■cheme.  Larkin  V.  U.  S.,  (C.  C.  A.  1001)  107 
Fed.  Rep.  697. 

"  The  scheme  to  defraud  described  in  the 
information  may  be  a  scheme  to  defraud  any 
person  upon  whom  the  bad  money  might  be 
passed,  and  it  is  within  the  scope  of  the  stat- 
ute, although  no  particular  person  bad  been 
selected  as  the  subject  of  its  operation.  Any 
scheme,  the  necessary  result  of  which  would 
be  the  defrauding  of  somebody,  is  a  scheme 
to  defraud  within  the  meaning  of  section 
5480,  and  a  scheme  to  put  counterfeit  money 
in  circulation  is  such  a  scheme."  U.  S.  v. 
Jones,    (1882)    10   Fed.   Rep.   469. 

In  U.  S.  p.  Staples,  (1890)  46  Fed.  Rep. 
196.  the  indictment  charged  that  the  intent  of 
the  defendant  was  to  defraud  every  one  with 
whom  he  communicated  by  mail,  by  failing  to 
comply  with  promises  made  through  a  cir- 
culm-.  It  was  held  to  be  necessary,  in  order 
to  convict  the  defendant,  to  show  that  he  in- 
tended to  defraud  every  person  from  whom  he 
received  money  during  the  time  chargeil  in 
the  indictment.  The  court  said:  'It  might 
have  been  sufficient  to  have  alleged,  if  the  cane 


that  the  respondent  formed  a  purpose  of  de- 
frauding some  of  the  persons  with  whom  he 
should  come  into  communication;  but  the  in- 
dictment alleges  that  tbe  intent  was  to  de- 
fraud everybody,  substantially,  with  whom  he 
should  come  into  communication  through  tha 
mails  of  the  United  States,  by  not  furnishing 
them  with  the  wheat  he  promised  in  his  cir- 
cular that  be  would  furnish.  Now,  upon  this 
first  count,  in  order  to  convict  the  respondent, 
it  is  necessary  for  the  government  to  have 
established  by  the  proof  beyond  all  reasonable 
doubt  that  the  respondent  formed  this  pur- 
pose to  defraud  everybody  who  should  come 
into  communication  with  him  through  the 
mails  out  of  their  money  by  not  sending  . 
them  the  wheat  he  represented  he  would 
send  during  the  time  covered  by  this  count  in 
the  indictment  —  a  period  of  six  months  in 
1880." 

Where  the  allegAtiona  in  the  indictment 
clearly  import  an  intention  to  defraud  defi- 
nite individuals  with  whom  it  was  intended 
to  open  correspondence,  the  indictment 
shoulu.  by  the  settled  rule  of  pleading,  de- 
scribe these  individuals  by  name  or  give  a 
good  and  true  reason  for  the  omission.  Lar- 
kin c.  U.  S.,  (C.  C.  A.  1901)  107  Fed.  Hep. 
697;   U.  S.  V.  Hess,   (1888)    124  U.  S.  483. 

The  omisaion  to  state  the  names  of  the 
parties  intended  to  be  defrauded  and  tbe 
names  and  addresses  on  the  letters  is  satis- 
fied by  the  allegation,  if  true,  that  such 
names  and  addrcHses  are  to  the  grand  jury 
unknown.  DurUnd  v.  U.  S„  (1898)  161  U.  S. 
306.  See  also  U.  S.  v.  Hess,  (1888)  124  I",  =. 
483;  Belts  o,  U.  8.,  (C.  C.  A.  1904)  l;iJ  ,■1. 
Rep.  228;  Larkin  v.  V.  S.,  (C.  C.  A.  iilUl) 
107  Fed.  Rep.  697;  U,  S.  P.  Loring,  (1884) 
01  Fed.  Rep.  881. 


Letters  sent  through  the  mail  merely  for 
the  purpose  of  concocting  schemes  to  defraud, 

but  not  for  ine  purpose  of  carrying  them 
into  elTect,  and  not  designed  to  be  used  as 
part  of  the  fraudulent  scheme,  nor  intended 
to  be  shown  to  the  intended  victims,  are  not 
within  the  meaning  of  this  section.  U.  S. 
(J.  Ryan,   (1903)    123  Fed.  Rep.  634. 

The  letters  mailed  need  not  be  of  a  nature 
calculated  to  be  effective  in  carrying  out  the 
fraudulent  sciieme.  "  It  is  enough  if,  hav- 
ing devised  a  scheme  to  defraud,  the  defend- 
ant, with  a  view  of  executing  it,  deposits  in 
the  post  office  letters  which  he  thinks  may 
assist  in  carrying  ft  into  effect,  although  in 
tlie  judgment  of  the  jury  they  may  be  abso- 
lutely ineffective  therefor."  Durland  r.  U.  S., 
(189fi)  161  U.  S.  306.  Compart  U.  S.  v. 
Owens,  (1883)   17  Fed.  Rep.  72. 

Where  the  fraudulent  scheme  was  one 
whereby  tbe  mails  were  to  be  employed  to 
induce  persons  to  come  to  a  certain  dty, 
to  Iw  afterwards  defrauded,  yet  the  letter 
deposited  in  the  mails  on  which  the  indict- 
ment is  founded  does  not  seem  to  have  been 
written  to  accomplish  any  such  purpose,  the 
depositing  is  not  an  offense  within  the  mean- 
It  Volume  V, 


Poital  Crimes. 


POSTAL  SERVICE. 


B.  8.  Me.  64MI 


ing    of    this    statute.      Stewart    v,    U.    S., 
(C.  C.  A.  1902)   119  Fed.  Rep.  89. 

Deposit  by  defendants'  agent.  —  It  is  not 
necessary  to  show,  in  order  to  make  out  this 
offense,  that  the  defendants  actually,  with 
their  own  hands,  placed  a  letter  or  packet 
in  the  post  office.  If  it  appear  from  the 
proof  that  it  was  done  through  their  agency 
or  direction  by  an  employee  or  agent  em- 
ployed and  directed  for  tuat  purpose,  it  is 
sufficient.  U.  S.  v.  Flemming,  18  Fed.  Rep. 
907. 

The  presence  of  a  defendant  at  the  time 
letters  are  mailed,  in  furtherance  of  a  scheme 
proscribed  lyy  this  section,  is  not  necessary 
to  make  him  a  principal  in  the  crime,  as- 
suming this  offense  to  be  a  felony.  Hume 
v.  U.  S.,  (C.  C.  A.  1902)  118  Fed.  Rep.  689. 

A  "branch  post  office"  within  the  mean- 
ing of  this  Act  includes  a  railway  postal 
car  designated  as  a  railway  post  office  for 
the  distribution  of  mail  in  transit.  Hanley 
V.  U.  S.,  (C.  C.  A.  1903)  123  Fed.  Rep.  849. 

Averments  in  indictments  —  Pursuance  of 
scheme  to  defraud.  —  An  indictment  under 
this  section  charging  that  the  defendant, 
having  devised  or  intending  to  devise  a 
scheme  to  defraud,  to  be  effected  by  the  use 
of  the  mails,  did,  in  the  execution  of  this 
fraudulent  scheme,  deposit  for  transmission 
a  letter  in  some  post  office,  is  sufficient.  The 
offense  is  the  misuse  of  the  mails  —  the  de- 
positing of  a  letter  in  the  mail  in  further- 
ance of  a  scheme  to  defraud.  0*Hara  t?. 
U.  S.,  (C.  C.  A.  1904)  129  Fed.  Rep.  551. 

An  indictment  charging  the  defendants 
with  devising  a  scheme  to  defraud  by  pre- 
tending to  have  established  a  fund,  which 
was  designated  as  *'  Fund  W,"  to  be  used  for 
purposes  of  speculation,  and  soliciting  per- 
sons to  intrust  them  with  money  for  invest- 
ment in  such  fund,  but  for  the  real  purpose, 
as  was  averred,  of  converting  such  money 
to  their  own  use  in  fraud  of  those  sending 
it;  and  that  in  pursuance  of  this  scheme  the 
defendants  placed  letters  knd  packets  in  the 
post  office,  and  received  like  letters  and 
packets  therefrom,  sufficiently  charges  the 
offense  proscribed  by  this  section.  U.  S.  v, 
Loring,    (1884)   91   Fed.  Rep.  881. 

An  indictment  under  this  section  which 
fails  to  charge  that  the  letter  alleged  to 
have  been  deposited  in  the  post  office  was  so  ' 
deposited  for  the  purpose  of  executing  the 
fraudulent  scheme  is  defective.  "  This  is  a 
material  part  of  the  offense,  and  cannot  be 
omitted.  It  is  the  use  of  the  mails  as  a 
means  of  accomplishing  the  fraud  that  is 
the  gi'avamen  of  the  charge,  and  we  cannot 
supply  it  by  intendment."  U.  S.  v.  Clark, 
(1903)    125   Fed.  Rep.   92. 

8o  deposited  to  he  sent  or  delivered  hy  the 
said  post-office  establishment.  — "  It  is  true 
that  neither  this  averment  nor  its  equivalent 
immediately  follows  the  allegation  of  the 
posting  of  the  letters  that  are  set  out  in 
the  indictment;  but  after  aven'ing  the  de- 
positing of  other  drafts,  letters,  bills  of  lad- 
ing, etc.,  we  find  the  words  *  all  of  which 
said  above-mentioned  letters,  drafts,  and  bills 
of  hiding  so  deposited  in  the  post  office  of 
the  United  States  were  so  deposited  for  the 
purpose     of    being     carried    and     delivered 
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through  the  mail.'  This  averment  is  not  over- 
looked by  the  distinguished  counsel  for  the 
plaintiff  in  error,  but  it  if"  contended  that 
'  the  grammar  requires  it  to  be  restricted  to 
the  letters  enumerated  in  the  same  sentence.' 
We  think  the  words  'all  of  which  said 
above-mentioned  letters'  were  intended  to 
include  and  do  include  all  of  the  letters 
which  had  been  previously  mentioned  in  the 
indictment.  But  if  it  be  conceded  that  punc- 
tuation and  grammatical  construction  would 
confine  the  reference  to  the  letters  last  above 
mentioned,  it  ^ust  be  held  that  an  indict- 
ment may  be  ungrammatical,  and  yet  good 
as  matter  of  law."  Hume  v.  U.  S.,  (C.  C.  A, 
1902)   118  Fed.  Rep.  689. 

Description  of  letters,  —  In  an  indictment 
under  this  section  it  is  not  necessary  to  set 
out  the  letters  in  full  in  the  indictment,  or 
give  the  substance  of  their  contents,  nor  is 
it  necessary  that  it  should  appear  from  the 
letters  that  they  were  part  of  the  fraudu- 
lent scheme.  U.  S.  v.  Loring,  (1884)  91  Fed. 
Rep.  881. 

In  an  indictment  under  this  section,  while 
it  would  be  better  pleading  to  give  the  con- 
tents of  letters  deposited  in  the  mail  in  fur- 
therance of  the  fraudulent  scheme,  yet  the 
omission  to  do  so  does  not  constitute  a 
fatal  defect.  Hume  r.  U.  S.,  (C.  C.  A.  1902) 
118  Fed.  Rep.  6S9,  citing  Durland  v.  U.  S., 
(1896)   161  U.  S.  306. 

The  date  of  an  alleged  offense  as  stated 
in  an  indictment  under  this  section  is  not 
binding  on  the  United  States  and  is  only 
material  in  reference  to  the  bar  of  limita- 
tion, and  to  show  that  the  offense  was  com- 
mitted anterior  to  the  presentment  of  the 
indictment.  Hume  v,  U.  S.,  (C.  C.  A,  1902) 
118  Fed.  Rep.  689. 

Where  an  indictment  charged  in  one  count 
that  defendants  on  May  21,  1902,  devised  a 
scheme  to  defraud,  and  in  execution  of  this 
scheme  placed  in  the  mails  a  letter  a  copy 
of  which  is  given,  such  letter  being  dated  May 
21,  1902,  and  addressed  to  one  of  the  persons 
it  was  averred  the  scheme  was  devised  to 
defraud,  it  was  held  that  this  count  was 
not  repugnant  to  an  averment  in  the  body 
of  the  indictment  that  defendants  intended 
to  obtain  from  this  person  and  others  be- 
tween January  1,  1902,  and  May  23,  1902. 
large  sums  of  money,  as  this  paragraph 
stands  alone  and  may  be  rejected  as  surplus- 
age. O'Hara  v.  U.  S.,  (C.  C.  A.  1904)  129 
Fed.  Rep.  551. 

An  allegation  that  a  certain  person,  acting 
for  himself  and  in  conjunction  with  another, 
wrongfully  deposited  letters  in  the  post  of- 
fice, in  pursuance  of  a  scheme  to  defraud, 
sufficiently  charges  the  other  person  partici- 
pating with  him  in  the  scheme.  Hume  r. 
U.  S..  (C.  C.  A,  1902)  118  Fed.  Rep.  689. 

Evidence  —  Burden  of  proof.  —  The  im- 
portant inquiry  was  whether  or  no  the  de- 
fendants posted  the  letters  at  Gadsden. 
From  proof  of  certain  facts  the  court  said 
that  the  jurv  were  authorized  to  find  that  de- 
fendants dia  so  post  them,  unless  there  was 
other  evidence  favorable  to  the  defendants 
which  "  removes  such  presumption."  This  is, 
in  effect,  to  instruct  the  jury  that  the  proof 
of  certain  facts  showed  defendants  guilty  of 
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the  act  in  queetion,  and  Bhifted  the  burden 
of  proof  to  the  defendants  to  remove  the 
presumption.  Melton  v.  U.  S.,  (G.  G.  A. 
1903)  120  Fed.  Rep.  504. 

"  The  fact  that  the  letter  was  in  the  hand- 
writing of  the  defendant  was,  in  view  of  his 
previous  denial  and  of  his  false  explanation 
at  the  trial,  evidence  to  be  considered  on  the 
question  of  whether  he  mailed  the  letter,  and 
evidence  from  which,  in  connection  with 
other  evidence  in  the  case,  the  jury  might 
infer  that  he  mailed  it."  Brand  v,  U.  S., 
(1880)  4  Fed.  Kep.  394. 

"Envelopes  were  objected  to  upon  the 
ground  that  the  handwriting  of  the  address 
was  not  shown  to  be  that  oi  either  of  the 
defendants.  But  the  bill  of  exceptions  does 
not  purport  to  contain  all  the  evidence  that 
was  offered  to  the  jury,  but  only  such  as 
was  objected  to;  and  for  all  that  appears, 
the  letters  that  were  contained  in  these  en- 
velopes were  proven  to  be  in  the  handwrit- 
ing of  the  defendants,  or  to  have  emanated 
from  them.  These  letters  were  the  material 
facts  to  be  proved,  and  we  are  bound  to  as- 
sume that  their  authorship  was  in  some  way 
or  other  traced  to  the  defendants.  If  that 
were  so,  the  jury  would  be  authorized  to  as- 
sume that  the  envelopes  also  emanated  from 
them.  There  is  nothing  to  indicate  that  the 
letters  contained  in  these  envelopes  were  ob- 
jected to,  or  were  inadmissible;  and  if  these 
letters  were  written  by  the  defendants  and 
found  their  way  into  the  mail,  the  jury 
would  be  authorized  to  infer  that  they  were 
deposited  in  the  mail  by  the  defendants, 
which  would  be  enough  to  entitle  the  en- 
velopes themselves  to  admission."  Stokes  v. 
U.  S.,  (1895)  157  U.  S.  191. 

Evidence  of  the  mailing  of  similar  letters, 
not  set  forth  in  the  bill  of  indictment,  is 
admissible  on  the  question  of  intent.  U.  S. 
17.  Watson,  (1888)  36  Fed.  Rep.  358. 

Admissions.  —  "But  the  gist  of  the  of- 
fense consists  in  the  abuse  of  the  mail.  The 
corpus  delicti  was  the  mailing  of  the  letter 
in  execution  of  the  unlawful  scheme.  There 
was  direct  evidence  of  the  mailing  of  the 
letter  by  some  one,  and  the  letter  itself 
showed  its  unlawful  character.  This  much 
being  shown,  it  was  certainly  competent  to 
prove  that  the  defendant  was  the  sender  of 
the  letter  by  his  admission  to  that  effect." 
U.  S.  V.  Jones,  (1882)  10  Fed.  Rep.  469. 

Venue.  —  A  prosecution  under  this  section 
for  mailing  a  letter  or  packet  in  pursuance 
of  a  scheme  to  defraud  can  be  instituted  only 
in  the  district  in  which  the  letter  or  packet 
was  placed  in  the  post  office.  U.  S.  v,  Sauer, 
(1898)  88  Fed.  Rep.  249. 

V.    Indictment  and  Sentence. 

Joinder  of  offenses.  —  "It  is  indeed  pro- 
vided that  three  distinct  offenses,  committed 
within  the  same  six  months,  may  be  joined 
in  the  same  indictment;  but  this  is  no 
more  than  allowing  the  joinder  of  three  of- 
fenses for  the  purposes  of  a  trial.  In  its 
general  effect  this  provision  is  not  materially 
different  from  that  of  section  1024  of  the 
Revised  Statutes,  which  allows  the  joinder  in 
one  indictment .  of  charges  against  a  person 


*  for  two  or  more  acts  or  transactions  of  the 
same  class  of  crimes  or  offenses,'  and  the 
consolidation  of  two  or  more  of  the  indict- 
ments found  in  such  cases.  Under  the  pres- 
ent statute  three  separate  offenses,  com- 
mitted in  the  same  six  months,  may  be 
joined,  but  not  more,  and  when  joined  there 
is  to  be  a  single  sentence  for  all.  That  is 
the  whole  scope  and  meaning  of  the  provi- 
sion, and  there  is  nothing  whatever  in  it 
to  indicate  the  intention  to  make  a  single 
continuous  offense,  and  punishable  only  as 
such,  out  of  what,  without  it,  would  have 
been  several  distinct  offenses,  each  complete 
in  itself."  In  re  Henry,  (1887)  123  U.  S.  374. 
See  also  In  re  Haynes,  (1887)  30  Fed.  Rep. 
767;  DeBara  v,  U.  S.,  (C.  G.  A.  1900)  99  Fed. 
Rep.  943. 

Thus  it  is  entirely  competent  to  charge 
petitioner  with  twenty-four  separate  offenses 
committed  within  the  same  six  calendar 
months,  in  eight  separate  indictments  con- 
taining three  counts  each;  and  upon  convic- 
tion the  court  may  pronounce  eight  sentences, 
one  on  each  indictment.  Howard  v.  U.  S., 
(C.  C.  A.  1896)   76  Fed.  Rep.  986. 

The  last  clause  of  this  section  is  construed  to 
mean  that  three  separate  offenses,  i.  6.,  three 
separate  frauds,  may  be  charged  in  the  same 
indictment.  "  The  indictment  in  this  case 
contains  four  counts,  charging  the  defendants 
with  mailing  letters  in  consummation  or  exe- 
cution of  one  fraud  only.  It  seems  to  me 
that,  under  this  statute,  if  these  defendants, 
for  illustration,  had  been  indicted,  not  only 
for  using  the  post  office  in  the  execution  of 
the  artifice  or  scheme  kno%vn  as  *  Fund  W/ 
but  also  other  counts  had  been  added,  charg- 
ing them  with  misuse  of  the  post  office  in  the 
execution  of  schemes  known  as '  Fund  H '  and 

*  Fund  K,'  they  could  all  have  been  joined  in 
the  same  indictment;  which  is  a  fair  illustra- 
tion of  the  construction  which  I  gave,  and  the 
only  one  I  can  give,  to  that  clause  of  this 
section."  U.  S.  v.  Loring,  (1884)  91  Fed. 
Rep.  881. 

"  It  would,  therefore,  seem  to  necessarily 
follow,  that  if  section-  5480  permits  the  inser- 
tion of  three  counts  in  one  indictment  only, 
when  the  offenses  have  been  committed  within 
the  same  six  calendar  months,  and  under  sec- 
tion 1024  the  consolidation  under  this  statute 
puts  all  the  counts  contained  jn  the  *  two  in- 
dictments in  the  same  catci»oiy,  as  if  they 
were  separate  counts  of  one  indictment/  the 
joining  in  this  case  by  the  consolidation  of 
the  two  indictments,  of  three  offenses  not 
committed  within  the  same  six  months,  was 
error."  Bass  v,  U.  S.,  (1902)  20  App.  Gas. 
(D.  G.)  239. 

Statute  relates  to  procedure.  —  "  The  stat- 
ute under  which  this  indictment  is  found, 
then,  does  nothing  more  than  could  have  been 
done  at  common  law  in  permitting  the 
joinder,  but  it  does  limit  the  number  of 
separate  and  distinct  offenses  which  may  be 
'  thus  joined  to  three,  and  provides  that  they 
must  have  been  committed  within  the  same 
six  months.  This  provision,  in  regard  to  the 
number  of  offenses  whicii  may  be  joined,  is  no 
part  of  the  statute  which  creates  the  offense. 
The  offense  is  created  perfectly,  described  per- 
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fectly,  and  completed  before  this  clause  of  the 
statute  is  in  existence.  This  clause,  then, 
relates  not  to  the  creation  of  the  offense,  for 
it  is  well  said'  by  learned  counsel  for  the  de- 
fense that  we  have  no  such  thing  in  the 
United  States  as  a  common-law  offense  or 
common-law  misdemeanors.  They  are  all  by 
statute,  and  unless  they  are  created  by  the 
statute  they  do  not  exist.  The  statute  cre- 
ates the  offense,  and  this  provision  is  no  part 
of  the  creation  of  the  offense  at  all.  It  only 
relates  to  the  procedure,  to  wit,  to  the  man- 
ner in  which  the  district  attorney  shall  pre- 
pare his  indictments  —  that  he  shall  not 
combine  in  a  single  indictment  more  than 
three  separate  offenses."  U.  S.  v.  Nye,  ( 1880) 
4  Fed.  Rep.  888. 

Remedy  when  indictment  charges  more 
than  three  offenses.  —  When  an  indictment 
under  this  section  attempts  to  charge  more 
than  three  separate  offenses  in  different 
counts,  the  government  may  enter  a  nolle 
prosequi  as  to  the  counts  in  excess  of  three 
and  try  defendant  upon  the  remainder.  U.  S. 
V,  Nye,   (1880)   4  Fed.  Rep.  888. 

What  constitutes  a  separate  offense. — 
This  section  forbids  not  the  general  use  of 
the  post  office  for  the  purpose  of  carrying 
out  a  fraudulent  scheme  or  device,  but  the 


putting  in  the  post  office  of  a  letter  or 
packet,  or  the  taking  out  of  a  letter  or 
packet  from  the  post  office,  in  furtherance  of 
such  scheme.  Each  letter  so  taken  out,  and 
each  letter  so  put  into,  the  mail,  is  a  dis- 
tinct and.  separate  violation  of  the  section. 
It  is  not  a  continuous  offense,  but  it  con- 
sists of  a  single  isolated  act  and  is  repeated 
as  often  as  the  act  is  repeated.  In  re 
Henry,  (1887)  123  U.  S.  372.  See  also  Dur- 
land  V,  U.  S.,  (1896)  161  U.  S.  306;  U.  S. 
t?.  Clark,  (1903)  125  Fed.  Rep.  92;  Packer 
V.  U.  S.,  (C.  C.  A.  1901)  106  Fed.  Rep.  906; 
U.  S.  17.  Martin,  (1886)  28  Fed.  Rep.  812. 

The  right  of  the  defendant  to  three  per- 
emptory challenges  for  each  indictment  is 
not  taken  away  by  the  fact  that  a  number 
of  indictments  under  this  section  are  by 
order  of  the  court,  under  R.  S.  sec.  921,  tried 
together.  Betts  t?.  U.  S.,  (C.  C.  A.  1904) 
132  Fed.  Rep.  228. 

A  single  sentence  for  seTeral  offenses  in 
excess  of  that  which  is  prescribed  for  one 
offense  may  be  imposed  by  the  court  under 
this  section.  In  re  Henry,  (1887)  123  U.  S.  372. 
See  also  In  re  De  Bara,  (1900)  179  U.  S.  316; 
Hanley  t?.  U.  S.,  (C.  C.  A.  1904)  127  Fed. 
Rep.  929,  reversing  (O.  C.  A.  1903)  126  Fed. 
Rep.  944,  (G.  C.  A.)  123  Fed.  Rep.  849. 


An  act  to  punish  dealers  and  pretended  dealers  in  counterfeit  money  and  other  fraudiilcnt 

devices  for  using  th^  United  States  mails. 

[Act  of  March  2,  1889,  eh.  39S,  26  Stat.  L.  S73,} 

[Sec.  1.]    [Amends  R.  8.  sec.  6^80.'] 

Section  1  of  this  Act  is  given  supra,  p.  973. 


Sec.  2.  [Fravdulently  assuming  fictitious  address.']  That  any  person  who, 
in  and  for  conducting,  promoting,  or  carrying  on,  in  any  manner  by  means  of 
the  Post-Office  Establishment  of  the  United  States,  any  scheme  or  device  men- 
tioned in  the  preceding  section,  or  any  other  unlawful  business  whatsoever, 
shall  use  or  assume  or  request  to  be  addressed  by  any  fictitious,  false,  or 
assumed  title,  name,  or  address,  or  name  other  than  his  own  proper  name,  or 
shall  take  or  receive  from  any  post-office  of  the  United  States  any  letter,  postal- 
card,  or  packet  addressed  to  any  such  fictitious,  false,  or  assumed  title,  name, 
or  address,  or  name  other  than  his  own  lawful  and  proper  name,  shall,  upon 
conviction,  be  punishable  as  provided  in  the  first  section  of  this  act.  \25 
Stat.  L.  87 S.] 


Under  this  Act  and  section  3894,  as 
amended  by  the  Act  of  Sept.  19,  1890  (supra, 
p.  846),  the  use  of  the  mails  for  the  promo- 
tion of  a  lottery  scheme  in  an  assumed  name 
is  clearly  within  the  meaning  of  the  words 
••  or  any  other  unlawful  business  whatsoever." 
MacDaniel  v.  U.  S.,  (C.  C.  A.  1898)  87  Fed. 
Rep.  324. 

Insufficient  averment  of  unlawful  business. 
—  "This  [third  count]  is  framed  under  sub- 
section 2  of  the  statute,  as  amended.  The 
subsection  forbids  the  use  of  an  assumed 
name  in  the  execution  of  any  scheme  or 
device  mentioned  in  the  principal  section,  or 


any  other  unlawful  business  whatsoever. 
Failing  to  properly  allege  a  scheme  within 
the  intendment  of  the  principal  section, 
the  count  under  consideration  cannot  be 
sustained  unless  it  can  be  held  to  state 
an  unlawful  business.  Without  stopping 
now  to  inquire  whether  the  word  'busi- 
ness '  is  here  employed  in  the  sense  of 
open  and  regular  employment,  or  compre- 
hends an  isolated  unlawful  transaction,  it  is 
sufficient  to  say  that  the  count  charges  no 
business  of  any  kind.  It  avers  the  devising 
of  a  scheme,  embracing  the  design  to  engage 
apartments  to  be  fitt^  up  in  keeping  with 
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spect  of  either."    U.  S.  V,  Smith,   (1891)   46 
Fed.  Rep.  561. 

"  Section  5480,  R.  S.,  was  amended  by  Act 

of  March  2,  1889.    Among  other  matters,  the 

amendment,  by  section  2,  provides   for  the 

punishment  of  persons  who  use  a  fictitious, 

false,   or    assumed    name    in   carrying    out 

schemes  to  defraud  by  the  use  of  the  mails. 

^his  is  made  a  new  and  substantive  offense 

ader  section  5480,  R.  S.,  as  amended.    The 

iictment    in  this    case    contains  but    one 

int.      It    is    perfectly    clear    that    it    was 

wn  under  section  2   (section  5480,  R.  S., 

imended).     The  only  charge  is  that  the 

ndant,    under    the    fictitious    and    false 

^  of  one  Otho  Aronson,  made  a  fraudu- 

ise  of  the  man.    This  i»  the  only  charge 

ich  the  detendant  was  called  upon  to 

i.      The    distQct    attorney    could,    by 

a  count,  have  also  laid  a  charge  un- 

first  part  of   the  Act  of  March  2, 

provide  against  the  contingency  of 

onson  being  a  real  person.     But  no 

amative   count  is   contained  in   the 

t,  and  doubtless  the  court's  atten- 

eing  called  to  the  matter,  the  jury 

-jed   that   they  'could   convict   the 

whether   or  not  Aronson   was   a 

In  our  opinion,  the  jury  could 

under  the  indictment  as  framed. 

ion  had  chosen  Ic  stand  upon 

]^e  (laid  under  section  2  of  the 

2,  1889)   that  Aronson  was  a 

•n."    Tingle  v.  U.  S.,  (C.  C.  A. 

lep.  320. 

'cted  fictitious  address,^ 
^actory  to  him,  that  any 
'itle,  or  address  in  con- 
by  means  of  the  Post- 
^  scheme  or  device  in 
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»  identified;  and  if 
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Owners  of  tunnels,  rights  of,  18 

Patent  for  placer-claim,  etc.,  proceed- 
ings   for,   46 

Patents   for  mineral    lands,   how  ob- 
tained, 31 

Patents  for  non-mineral  lands,  etc.,  52 

Patent,   what   evidence   of   possession, 
etc.,  to  establish  right  to,  44 

Pending  applications,  41 


Mineral  lands  iind  mining  reaources  — 
CoiiCd. 

Petroleum,  etc.,  lands,  entry  of,  under 
placer-claims  laws.  47 

Placer- claims,  etc.,  proceedings  for  pat- 
ent for,  46 

Placer-claims  laws,  entries  under,  47, 
48 

Placer  claims,  limit  of  conformity  of, 
to  surveys,  42,  43 

Placer  locations,  maximum  of,  ti 

Possession  and  enjoyment,  locators* 
rights  of,  13 

Possessory  actions  for  recovery  of 
mining  titles,  3S 

Pre-emption  claims  of  coal  land  to  bfl 
presented  within  sixty  days,  etc,  50 

Pre-emption  of  coal  lands,  55 

Pre-emptions  subject  to  vested  and  ac- 
crued water  rights,  53 

Proceedings  for  patent  for  placer 
claim,  etc.,  45 

Proceedings  on  adverse  claim,  35 

Proof  of  citizeusliip.  13 

Purchase    by    citizens,    mineral    lands 

Records  of  mining  claims,  29 
Recovery  of  minmg  titles,  p~ 

actions  for.  3& 
Regulations  made  by  miners,  10 
Relocation,  30 
Removal   of   timber,   8 
Reservation  of  mineral  lands,  4 
Rights,  existing,  41 
Rights  of  owners  of  tunnels,  18 
Rights  reserved,  57 
Rights  unaffected  by  certain  statutoi; 

provisions,  63 
Sale,  what  conditions  of,  may  be  made 

by  local  legislature,  52 
Saline   lands,   entry   of,   under   plaoer- 

claims  laws.  48 
Saline  lands  to  be  sold  at  public  auc- 
tion or  private  safe,  48 
Subdivisions  of  ten-acre  tracts,  42 
Surveyed    and    unsurveyed    lands,   de- 
scription of  vein  claims  on,  41 
Surveyors  of  mining  claims,  surveyor- 
general  to  appoint,  4fl 
Ten-acre   tracta.   subdivislona  of,  42 
Timber,  removal  of.  8 
Title   to    mining   claims,    act    relating 

to.  36 
Transfer  of  forfeited  interest,  22 
Tunnels  for   mining  purposes.  moDfys 
expended  on,  to  be  deemed  expended 
on  lodes,  21 
Tunnels,  rights  of  owners  of,  IS 
Vein   claims   on   surveyed   and   unsnr- 

v^ed  lands,  description  of,  41 
Veins,  intersection,  etc.,  of.  60 
Veins.  length  of  mining  claims  upon.  8 
Verification  of  athdavits.  etc..  40 
Volunteers    in    Spanish    war    relieved 

from  assessment  work,  21 
Water   for  mining,   etc.,  veatod  ri^la 
to  use.  53 
Protection   of   miners: 

Accidents,  fatal,  to  be  reported,  TO 
Act  of  March  3.  1891.  57 
Bonds  of  inspectors.  57 


NDEX.  Hationftl  Bankft 

MONEY  PAID  INTO  COURT  —  GmVd, 
Moneys  remaining  unclaimed,  71 
Officers  of  United  States  courts  failing  to 

deposit    moneys,    etc.,    71 
Receiving  loan  or  deposit  from  officer  of 

court,  72 
Withdrawal  of  moneys  deposited,  71 

MONEYS    PAYABLE   TO    OR    BY,    OR 
RECEIVABLE  BY  UNITED  STATES: 

Coins  in  payment  for  public  lands,  what, 

73 
voin,  what,  receivable,  73 
"^ebts  of  United  States,  what  receivable  in 
payment  for  73,  74 

ities  and  other  debts  to  U.  S.,  in  what 
urrency  to  be  paid,  73 
ional  bank  notes  receivable  for  debts 
United  States,  74 

mry  notes  payable  for  debts  of  United 
tes,  74 

"^OLIES : 

oss-reference,  74 

NS: 
•s-reference,   74 

^E: 

reference,  74 

eference,  74 
erence,  74 

rence,'  74 

NKS: 
against  national  banks: 
rt,  jurisdiction  of,  197 
of   currency,   proceedings 
197 
luits    involving   national 

Circuit  Court,  197 
suits  by  and  against 
s,  193 
>ns,  196 
enjoin  comptroller  of 

inst  national  banks, 
\93 
•ency : 

:  Columbia,  193 
ffice,   192 
"ler    of    currency. 


7,  192 

■,  vaults,  fumi- 

irrency,  192 
nks  in,  193 
9,  193 
n,  193 

c,  for  cur- 

.,  for  cur- 


Cont'd. 
Bonds,  annu&l  examination  of,  by  as- 

sociationB,  113 
Bonds,  custody  of,  113 
Bonds  deposited,   withdrawal  of,   115 
Bonds,  examination  of,    113 
Bonds,  manner  of  making  transfers  of, 

112 
Bonds,  regieteTed,  exchange  of  coupon 

for,   112 
Bonds,  substitution  of,  IIT 
Bonds,  taking  up  deposited,  114 
Certificate   of   authority   to  • 

banking  to  be  issued,  116 
Certificate   of   authority   t 

business,  publication  of,  117 
Charter  numbers  to  be  on  notes,  UB 
Circulating    notes,    aggregate    amount 

of,  not  limited,  120 
Circulating  notes,  amount  of  bonds  to 

Circulating  notes,  deposit  of  bonds  re- 
quired before  issue  of,  111 

Circulating  notes,  issue  of,  to  banks, 
117 

Circulating  notes,  printing,  denomina- 
tions, and  form  of,  118 

Circulating  notes,  withdrawal  of,  114, 
116 

Commencement  of  business,  116,  UG 

Comptroller  to  determine  if  associa- 
tions can  commence  buBineas,  115 

Comptroller  to  have  control  of  plates 
and  dies,  119 

ConversiiHi  of  national  gold  banks  into 
currency  banks,  122 

Currency  banks,  conversion  of  national 
gold  banks  into,  122 

Custody  of  bonds,  collection  of  inter- 
est, etc.,  113 

Defacing,  etc.,  national  bank  notes, 
penalty  for,  123 

Delivery  of  circulating  notes,  117 

Deposit,  increase,  or  reduction  of,  to 
correspond  with,   112 

Deposit  of  bonds  required  before  issue 
of  circulating  not«s,  111 

Destroying  and  replacing  worn-out  and 
mutilated  notes,  121 

Dies  and  plates  to  be  under  control  of 
comptroller,  Ufl 

Dies,  plates,  etc.,  to  be  examined  an- 
nually, lis 

Duty  of  gold-note  banks  to  receive 
uot«s  of  other  associations,  123 

Examination  of  plates,  dies,  etc, 
119 

Examination  of  registry  and  bonds, 
113 

Exchange  of  coupon  for  registered 
bonds,  112 

Gold-note  banks,  removal  of  limit  of 
circulation  of,  122 

Oold-notes,  authorization  of  organiza- 


s  to  i 


Imitating  national -bank 

for,  123 
Increase  or  reduction  of  deposit 

respond  with  capital,  112 
Interest,  collection  of,  113 


■.  122 
penalty 


117 

Issue  of  other  notes  prohibited,  121 

Lawful    money    reserve   of    gold-note 
banks,  123 

Limit  to  amount  of  circulation  of  cer- 
tain banks,  119 

Limit  to  issue  of  notes  under  five  dol- 
lars, 119 

Money  reserve  of  gold-note  banks,  123 

National    bonk    notes,    for    what    de- 
mands receivable,  181 

National  bank  notes,  etc.,  penalty  for 
imitating,  123 

National    gold   banks    ctHiverted    into 
currency  banks,  122 

Notes,  destruction  of,  121 

Notes,  how  necessary  amount  of,  shall 
be  withdrawn,  120 

Notes  to  bear  charter  numbers, -IIB 

Notes  under  five  dollars,  limit  to  issue 
of,  119 

Notice  of  transfer  to  be  given  to  asso- 
ciation interested,  113 

Numbers,  charter,  to  be  on  notes,  118 

Organization   of   associations   to  issue 
gold  notes  authorized,  122 

Penalty  for  obtaining  circulating  notes 
to   unauthorized  associations,   123 

Plates  and  dies  to  be  under  control  of 
comptroller,  119 

Prohibition  on  issue  of  other  notes,  121 

Receivability   of   national   bank   notes 
for  demsjida,  121 

Reducing  circulation,  cost  of  transpor- 
Ution  for,  114 

Registered  bonds,  exchange  of  coupon 
for,  112 

f  the  term 


113 

Registry  of  transfers.  112 

Removal  of  limit  of  circulation  of  gold 
note  banks,  122 

Substitution  of  bonds,  117 

Transfer,  notice  of,  to  be  given  to  as- 
sociation interested,  113 

Transfers  of  bonds,  manner  of  makinii, 
112  " 

Transfers,  registry  of,  112 

Transportation,  coat  of,  for  reducing 
or  retiring  circulation,  114 

"  United   States   bonds "   construed   to 
mean  registered  bonds.  111 

Withdrawal   of   circulating   notes   and 
bonds  deposited,  116 

Withdrawal   of   circulating   notes   and 
taking  up  bonds  deposited,  114 
Organization  and  powers: 

Act  of  1863,  reservation  of  rights  of  as- 
sociations  or^nized   under.   111 

Act  of  July  12,  1382,  90 

Act  of  May  1.  1886.  90 

Act  of  April  12,  1002,  93 

Act    to   be   known   ss   "  the    National 
Bank  Act,"  81 

Amount  of  circulation,  93 

Banking  powers,  33 
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NATIONAL  BANKS  — Confd. 
Organization  and  powers  —  ConVd, 

Branches  of  state  banks^  111 

Capital,  requisite  amount  of,  96 

Capital  stock,  how  payment  of,  made 
and  proved,  101 

Capital  stock,  increase  of,  90,  102,  103 

Capital  stock,  reduction  of^  103 

Certificate  of  organization,  how  ac- 
knowledged and  filed,  81 

Certificate  of  organization,  requisites 
of,  81 

Change  of  name  and  location,  90 

Charter,  extension  of,  for  twenty 
years,  90 

Charter  extension,  two- thirds  of  stock- 
holders must  consent  in  writing  to, 
91 

Circulating  notes,  new,  92 

Comptroller  to  make  examination  and 
issue  certificate  approving  applica- 
tion for  charter  extension,  91 

X>orporate  powers  of  association,  82 

Cost  of  new  plates  to  reimburse  the 
treasury,  92 

Debts,  etc.,  not  affected  by  change  of 
name  and  location,  90 

Depositaries  of  public  moneys,  duties 
and  liabilities  when  designated  as, 
109 

Directors,  election  of,  104 

Directors,  election  of  president  of  board 
of,  105 

Directors  for  Oklahoma  banks,  81 

Directors'  oath,  105 

Directors,  proceedings  when  no  election 
of,  is  held  on  proper  day,  105 

Directors,  requisite  qualifications  of, 
104 

Duties  and  liabilities  when  designated 
as  depositaries  of  public  moneys,  109 

Election  of  directors,  104 

Election  of  directors,  proceedings 
when  not  held  on  proper  day,  105 

Election  of  president  of  board  of  di- 
rectors,  105 

Executors,  etc.,  not  personally  liable, 
108 

Extension  of  charter  for  twenty  years, 
90,  93 

False  certification  of  checks,  93 

Filling  vacancies,  105 

Formation  of  national  banking  associ- 
ations, 79 

Gold  certificates  in  exchange  for  gold 
coin,  93 

Gold  coin,  gold  certificates  in  exchange 
for,  93 

Increase  of  capital  stock,  90,  102,  103 

Individual  liability  of  shareholders,  105 

Individual  liability  of  shareholders,  en- 
forcement of,  106 

Instalments,  failure  of  shareholder  to 
pay,   101 

Liabilities  to  continue  when  name  and 
location  changed,  90 

Liability  of  shareholders.  105 

Liability  of  shareholders,  enforcement 
of,  106 

Liquidation  of  banks  not  accepting 
provisions  of  Act,  92 

Location,  clianire  of,  90 

Name,  change  of,  90 


NATIONAL  BANKS  —  Cofird.  • 
Organization  and  powers  —  dmVd. 

Notes  issued  on  deposit  of  bonds,  93 
Oath  required  from  directors,  105 
Oklahoma     territory,    provisions     ap- 
plicable to,  81 
Outstanding  circulation,  redemption  of, 
after  extension  of  period  of  succes- 
sion, 92 
Power  to  hold  real  property,  93 
Preference  of  old  shareholders,  91 
Proceedings  if  shareholder  fails  to  pay 

instalments,  101 
Proceedings  where  no  election  is  held 

on  proper  day,  105 
Public   moneys,   duties   and   liabilities 
when  designated  as  depositaries  of, 
109 
Redemption  of  outstanding  circulation, 

92 
Reduction  of  capital  stock,  102 
Repeal  or  alteration  of  Act  extending 

charter,  93    ' 
Requisites  of  organization  certificate, 

81 
Reservation  of  rights  of  associationB 

organized  under  Act  of  1863,  HI 
Right  of  shareholders  to  vote,  104 
Rights,  privileges,  etc.,  of  banks  pre- 
served under  extension  of  charter,  91 
Shareholders'   individual    liability,   en- 
forcement of,  106 
Shareholders,    individual    liability    of, 

105 
Shareholders'  right  to  vote,  104 
Shares  of  stock  and  transfers,  96 
State  banks  as  national  banking  asso- 
ciations, organization  of,  109 
State  banks   having  branches,   HI 
Transfers  of  shares  of  stock,  96 
Trustees,  etc.,  not  personally  liable,  108 
Vacancies,  how  filled,   105 
Withdrawal   of   shareholders  not  con- 
senting to  extension  of  charter,  91 
Regulation  of  banking  business: 
Abstracting   funds,   etc.,    147 
Act  of  June  20,  1874,  126 
Act  of  Feb.  26,  1881,   154 
Act  of  March  3,  1887,  130 
Act  of  July  28,   1892,   129 
Act  to  be  known  as  "  National  Bank 

Act,"  126 
Additional  reserve  cities,  130 
Aiders  and  abettors,  152 
Associations  not  to  loan  or  purchase 

own  stock,  140 
Bonds,  taking  up,  deposited,  127 
Capital,   prohibition   upon   withdrawal 

of,  142 
Capital    stock,   enforcing   payment  of 

deficiency  in,  143 
Capital   stock,   half-yearly   return  of, 

156 
Checks,  penalty  for  falsely  certifying, 

144,   145 
Circulating  notes,  restriction  upon  use 

of,  142 
Circulating  notes,  tax  on,  156 
Circulation,  cost  of  transportation  of, 

126 
Circulation,  half-yearly  return  of,  156 
Circulation,  redemption  of,  disposal  of 
deposits  for,  128 
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NATIONAIi  BANKS  —  Conrd. 

Regulation  of  banking  business  —  ConVd. 

Collateral,  United  States  notes  not  to 
be  held  as,  144 

Comptroller   of   currency,   reports    to, 
152 

Consequences   of    taking   usurious   in- 
terest, 133 

Debts    to    be   incurred,    limit    upon, 
141 

Deficiency  in  capital  stock,  enforcing 
payment  of,  143 

Deposits,  disposal  of,  for  redemption 
of  regulation,  128 

Deposits,  half-yearly  return  of,  156 

Dividends,  139 

Dividends,  report  as  to,  154 

Drawing  bills  and  signing  notes,  150 

Duties  payable  to  United  States,  165 

Duties,    penalty    for  failure  to    pay, 
156 

Duties,  refunding  excessive,  156 

Effect  of  usury,  133 

Effect  of  usury  generally,   133 

Embezzlement,  145,  147 
Abstracting  funds,  147 
Aiders  and  abettors,  152 
Definition,  147 
False  entries,  150 
In  general,  146 
Misapplication  of   funds,   148 
Penalty,  145. 

Equitable      distribution     secured     by 
withdrawal  of  currency,  12 

Excessive  duties,  refunding,  156 

Failure  of  bank  to  comply  with  requi- 
sitions, 127 

False  entries,  150 

Five  per  cent,   of  reserve  on  deposit 
to  redeem  circulation,  126 

Forfeiture  of  interest,  135 

Funds,  misapplication  of,  148 

Gold    certificates    as    part    of    lawful 
reserve,  125 

Interest,  limitation  upon  rate  of,  130 

Interest,     usurious,     consequences     of 
taking,  133 

"Lawful    money   reserve"   prescribed, 
124 

"Lawful  money  reserve,"  what  may  be 
counted  toward,  125 

Lawful  reserve,  gold  and  silver  certifi- 
cates as  part  of,  125 

Liabilities  which  may  be  incurred  by 
any  one  person,  limit  to,  139 

Limit  of  United  States  notes,  127 

Limit  to  liabilities  that  may  be  in- 
curred by  any  one  person,  etc.,  139 

Limit    upon    indebtedness    to    be    in- 
curred, 141 

Limitation  upon  rate  of  interest  which 
may  be  taken,  130 

Ijist  of  shareholders,  etc.,  to  be  kept, 
152 

Misapplication  of  funds,  etc.,  148 

Mutilated  notes,  redemption  of,  126 

National   banks    to    receive    notes    of 
other  national  banks,  130 

Notes  of  other  banks,  restriction  upon 
use  of,  143 

Notes,  signing,  150 

Place    for  redemption    of    circulating 
notes  to  be  designated,  129 

5  F.  S,  A.-  63 


NATIONAL  BANKS  — Conrd. 

Regulation  of  banking  business  —  Cont'd. 

Place  of  business,  124 

Prohibition  upon  withdrawal  of  capi- 
tal, 142 

Redemption  of  bank  notes,  reimburse- 
ment of  treasury  for  cost  of,  128 

Redemption  of  circulating  notes,  place 
for,  to  be  designated,  129 

Redemption  of  circulation,  126 

Redemption  of  circ\^lation,  disposal  of 
deposits  for,  128 

Redemption  of  national  bank  notes 
lost  or  stolen  and  without  proper 
signatures,  129 

Refunding  excessive  duties,  156 

Reimbursement  of  treasury  for  cost  of 
redemption,  etc.,  of  bank  notes,  128 

Report  as  to  dividends,  154 

Reports  of  savings  and  trust  compa- 
nies, 154 

Reports,  penalty  for  failure  to  make, 
154 

Reports  to  comptroller  of  currency, 
152 

Reports,  verification  of,   154 

Reserve  cities,  additional,  130 

Restriction  upon  use  of  circulating 
notes,   142 

Restriction  upon  use  of  notes  of  other 
banks,  143 

Return,  half-yearly,  of  capital  stock, 
deposits,  and  circulation,  156 

Savings  and  trust  companies,  reports 
of,  154 

Shareholders,  etc.,  list  of,  to  be  kept, 
152 

Silver  certificates  as  part  of  lawful  re- 
serve, 126 

State  taxation: 

Exemptions    and    deductions,    163 
Limit  of  state  taxation,  157 
Remedies  in  case  of  unlawful  tax, 

166 
Rule  as  to  discrimination,  159 

Stock,  associations  not  to  loan  or  pur- 
chase own,  140 

Stock,  capital,  enforcing  payment  of 
deficiency   in,   143 

Taxation,     state,  157 

Tax  on  circulating  notes,  156 

Transportation  of  circulation,  cost  of, 
126 

Trust  companies,  reports  of,  154 

United  States  notes  not  to  be  held  as 
collateral,  etc,,  144 

Usury,  effect  of,  133 

Usury,  payment  of,  133 

Usury,  penalty  for,  136 

Usury;  statutory  remedy  exclusive, 
138 

Verification  of  reports,  154 

Withdrawal   of  circulating  notes,   127 

Withdrawal  of  currency  to  secure 
equitable  distribution,   127 

NATIONAL  BOARD  OF  HSALXIS: 

See  cross-reference,  198 

NATIONAL  BUREAU  OF  STANDARDS: 

See   cross-reference,    198 

NATIONAL    CEMETERIES: 

See  cross-reference,  198 
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studies  Dot  to  be  punued  on  Sunday,  222 
Studj-,  course  of,  for  cadets  of  first  clasa, 

fourth  year,  219 
Study,  epedal  course  of,  21S 
Succeeding  appointments  after  four  years, 

216 


I,  243 


itiflc  instruments  for  sig- 
nal service  use,  authorized,  240 

Meridians,  246 

Nautical  almanac,  240 

Naval  constructors  eligible  as  chief  of 
bureau   of   construction   and   repair. 


NAVY: 

See  Naval  Academt. 
Department  of  navy: 

Act  of  June  8,  1B80,  238 
Almanac,  nautical,  246 
Appointment  clerk,  236 
Appointment  of  chiefs  of  bureaus,  241 
Appointment  of  chisfs  of  various  bu- 
reaus, 242,  243 
Assistant  secretary  of  navy,  237 
Authorization  of  loan  of  scientific  in- 
struments for  signal  service  use,  246 
Books  and  rccM'ds,  custody  of,  241 
Bureau    of    construction    and    repair, 

chief  of,  243 
Bureau  of  medicine  and  surgery,  chief 

of,  244 
Bureau    of     navigation,    assistant    to 

chief  of,  242 
Bureau  of  ordnance,  assistant  to  chief 

of,  242 
Bureau  of  prorisions  and  clothing,  243 
Bureau  of  provisions  and  clothing  to 
be  called  oureau  of  supplies  and  ac- 
counts, 243 
Bureau  of  steam  engineering,  chief  of, 

243 
Bureau  of  supplies  and  accounts,  243 
Bureau  of  supplies   and  accounts,  as- 
sistant to  chief  of,  244 
Bureaus,  chiefs  of,  242,  243 
Bureaus,  establishment  of,  241 
Chiefs  of  bureaus,  appointment  of,  241 
Civilians   employed   in   inland   posses- 
sions, 240 
ClerLs  and  employees,  238 
Construction  and  repair,  chief  of  bu- 
reau of,  243 
Custody  of  books  and  records,  241 
Draftsroen,  additional,  employment  of, 

240 
Duties  of  BSHistant  secretary  of  navy, 

237 
Duty   of   bureau  of  supplies   and   ac- 
counts, 244 
Employioent  of  additional  experts  and 

draftsmen,  etc,  240 
Enemies'  fiags,  collection  of,  244 
Equipment  of  vessels,  procurement  of, 
240 


Estimates  tor  expenses,  245 

Expenses,  estimates,  24S 

"         '  I.   additional,    employment    of. 


Ezperte 
240 


Inland  possessions,  civilians  employed 
in,  240 


to,  2 

Naval  stores,  procurement  of,  240 

Navigation,  assistant  to  chief  of  bu- 
reau of,  242 

Ordnance,  assistant  to  chief  of  bureau 
of,  242 

Procurement  of  naval  stores  and  equip- 
ment of  vessels,  240 

Provisions  and  clothing,  bureau  of,  243 

Records,  custody  of,  24 1 

Secretary,  assistant,  237 

Secretary  of  navy  to  report  to  Con- 
fess, 243 

Scientific  instruments  for  signal  serv- 
ice use,  loan  of,  authorized,  246 

Solicitor  in  judge- ad  vocate-general'a 
office,  238 

Steam  engineering,  chief  of  bureau  of, 
243 

Supplies  and  accounts,  bureau  of,  243, 
244 

Use  of  engraved  plates  of  Wilkes's  ex- 
pedition. 244 

Vessels,  procurement  of  equipment  of, 
240 

Visitors  to  naval  observatory,  board 
of,  245 

Wilke's  expedition,  use  of  engraved 
plates  of,  244 

Yards  and  docks,  chief  of  bureau  of, 
242 
General  provisions  relating  to  navy : 

Accounts  of  deceased  petty  officers  and 
seamen,  etc.,  of  lost  vessel,  payment 
of,  309 

Accounts  of  petty  officers,  seamen,  etc, 
on  lost  vessel,  30B 

Act  of  Feb.  9.  1880,  307 

Act  of  March  2,  1SS5,  30S 

Adjustment  of  losses  by  shipwreck, 
etc.,  of  officers  and  men  in  naval  ser- 
vice, 309 

Adaption  of  life-saving  dress,  310 

Coal  depots,  3ff7 

Compensation  for  personal  effects  lost 
on  vessel  sunk  or  destroyed,  309 

Copy  of  rei^lations  to  be  furnished  to 
officers,  306 

Deposit  of  savings  by  petty  officers 
and  seamen,  with  paymasters,  307 

Desertion,  inciting,  307 

Disbursement  of  money  on  foreign  sta- 
tions, appointment  of  persons  for, 
300 

Disbursements,  etc.,  by  order  of  com- 
manding officer  of  navy,  308 

Dress   of   life-saving  service   adopted. 


Effects  of  pett;  officer  of  loat  vessel, 
allowance  for,  309 

Enticing  persona  to  desert,  307 

Fixing  date  of  loss  of  missing  veuel, 
308 

Foreign  stations,  appointment  of  per- 
sons to  disburse  money  on,  300 

Insane  of  navy,  306 

Interest  on  deposits  of  savings,  307 

life-saving  dress  adopted,  310 

Losses  by  sliipwreek,  etc.,  of  officers 
and  men  in  naval  service,  adjust- 
ment  of,   300 

Loss  of  missing  vessel,  fixing  date  of, 
308 

Paymasters'  accounts,  settlement  of, 
when  vessel  lost  or  captured,  308 

Paymaaters  may  receive  deposits  of 
savings  from  seamen  and  petty  offi' 
cers,   307 

Payment  of  accounts  of  deceased  petty 
officers,  seamen,  etc.,  of  lost  vessel, 

3og 

Personal  effects  lost  on  vessel  sunk, 
etc.,  compensation  for,  309 

PereoDS  appointed  to  disburse  money 
on  foreign  stations,  300 

Regulations,  300 

Regulations  by  secretary  of  navy  as  to 
deposits  of  savingw,   308 

Regulations  of  supplies.  306 

Savings  deposited  by  petty  ofiScers  and 
seamen   with   paymasters,   307 

Savings  deposits,  307.  308 

Seamen  on  lost  ve.'isel,  accounts  of,  308 

Se&men's  deposit  of  savings  with  pay- 
masters, 307 

Settlement  ot  accounts  of  paymostere 
of  lost  or  captured  public  vessels, 
308 

Supplies,  reflations  of,  300 

Vessels  lost  or  missing.  308,  309 

Vessels  missing,  fixing  date  of  loss  of, 
308 
General  provisions  relating  to  officers: 

Act  of  Feb.  8,  1889.  278 

Act  of  Jan.  25,  1895,  280 

Bonds  of  storekeepers  on  foreign  sta- 

Chiefs  of  bureaus,  staff  officers  who 
have  been,  279 

Citizenship,  277 

Command  of  squadrons,  279 

Consular  powers.  278 

Contractors  furnishing  euppHes,  em- 
ployment of  naval  officers  by,  for- 
bidden, 280 

Diplomatic  service,  accepting  appoint- 
ments in,  279 

Dismissal  of  officers,  280 

Duty  as  to  granting  leave  and  liberty, 
278 

Employment  by  contractors  fumistiitig 
supplies  forbidden,  280 

Furlough,  placing  on.  280 

Home,  temporary,  for  seamen  reueiv- 
ing  honorable  discharge,  278 

Honorable  discharge,  report  of  men  en- 
titled to,  277 


Honorable  discharge,  temporary  hom« 

for  seamen  receiving,  278 
Leave  and  liberty,  duty  as  to  granting, 

278 
Lieutenant-commanders,    how    assign- 
able, 270 
Oaths  administered  by  certain  officers, 

280 
Officers  detailed   for  war  department 

service,  279 
Paymasters,  acting  as,  278 
Report   of   men  entitled   to   honorobl* 

disdiarge,  277 
Resignation  to  escape  dismissal,  280 
Seamen  receiving  honorable  discharge, 

temporary  home  for,  278 
Squadrons,  command  of,  279 
Stafl  officers  who  have  been  chiefs  of 

bureaus,  279 
Storekeepers  on  foreign  stations,  bonds 

of,   279 
Storekeepers  on  foreign  stations,  offi- 
cers to  act  as,  279 
War  department  service,  detail  for,  270 
Marine  corps: 

Active  list  of  line,  composition  of,  341 
Act  of  July  2S,  1692,  346 
Advancement  in  number,  340 
Age  limit  for  appointees,  342 
Appointees,  age  limit  for,  342 
Appointees,  examinations  for,  34S 
Appointment,  qualifications  for,  345 
Appointments,  number  of,  343 
Armed  vessels,  service  on,  350 
Army,   relative   rank   with.  346 
Arrest,  exemption  from,  347 
Band,  344 
Band,   marine,   340 
Brevets,   346 

Commandant,  rank  of,  345 
Commutation  not  allowed  for  forage, 

348 
Companies   and   detachments,   347 
Composition  of  active  list  of  line,  341 
Composition  of  staff,  343 
Credit  for  volunteer  service,  346 
Deduction   for  hospitals.  349 
Drum  major,  pay  of,  348 
Duty  on  shore,  350 
Enlisted  force,  343 
Enlistment,  period  of,  347 
Examinations  for  appointees  and  pro- 
motions,  342 
Examining  boards,  340 
Exemption  from  arrest,  347 
Fora^,  no  commutation  for,  348 


Marine  officers  not  to  command  navy- 
yards  or  vessels,  350 
Marines  subaituted  for  landsmen,  360 
Mileage.  348 
Navy-yards,    marine    officers    not    to 

command,  350 
Number,  advancement  in,  340 
Number  of  appointments,  343 
Number  of  enlisted  men,  344 
Number  of  marine  corps,  344 
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Oath,  347 

Original  vacancies,  how  filled,  342 

Pay  of  marine  corps,  347 

Period  of  enlistment,  347 

Promotion  for  gallantry,  346 

Promotions,  341,  346 

Promotions,  examinations  for,  342 

Promotion  when  grade  is  full,  346 

Qualifications  for  appointment,  345 

Rations  of  enlisted   men,   349 

Rations  to  marines  on  shore  duty,  349 

Regulations,  President  authorized  to 
prescribe,  350 

Relative  rank  with  the  army,  345 

Retiring  board,  how  composed,  352 

Retirement,   351 

Service  on  armed  vessels,  350 

Shore  duty,  350 

Staff,  343,  344 

Staff,  composition  and  vacancies,  341, 
343 

Subject  to  laws  governing  navy  except 
when  serving  with  army,  350 

Substitution  of  marines  for  landsmen, 
350 

Vacancies,  341 

Vacancies  in  staff,  343 

Vacancies,  original,  how  filled,  342 

Vessels,  marine  officers  not  to  com- 
mand, 350  * 

Volunteer  service,  creait  for,  345 
Orginization  of  navy: 

Acting  appointments  of  paymasters  on 
ships  at  sea,  257 

Acting  assistant  surgeons,  253,  266 

Acting  assistant  surgeons  appointed 
only  during  war,  266 

Active  list  of  line,  composition,  rank, 
pay,  etc.,  of,  250 

Act  of  Feb.  24,  1874,  260 

Act  of  Feb.   15,  1879,  266 

Act  of  Jan.  20,  1881,  262 

Act  of  June  26,  1884,  248 

Act  of  Aug.  14,  1888,  274 

Act  of  1888  revived,  276 

Act  of  March  1,  1889,  269 

Act  of  Feb.  7,  1890,  274 

Act  of  April  14,  1890,  274 

Act  of  Dec.  16,  1892,  260 

Act  of  July  3,  1894,  257 

Act  of  Feb.  13,  1897,  253 

Act  of  June  17,  1898,  255 

Act  of  March  2,  1899,  247 

Act  of  March  3,   1899,  249 

Act  of  May  24,  1900,  276 

Act  of  March  3,  1901,  264 

Admiral,    247 

Admiral's  secretary,  252 

Age  limit  of  assistant  paymasters 
waived  as  to  certain  naval  gradu- 
ates, 257 

Allegiance,  oath  of,  251 

Annual  report  of  chaplain,  261 

Appointment  of  professors  of  mathe- 
matics,   262 

Appointment  of  professors  of  mathe- 
matics to  be  after  examination,  262 

Appointment  of  surgeons  and  assist- 
ants, 254    ' 

Appointments  from  civil  life  in  case 
of  exigency,  251 
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Appointments  in  medical  corps,  254 

Apprentices,  bounty  on  enlistment  of 
269 

Apprentices  not  included  in  limit  of 
number   of   enlisted   men,   269 

Assistant  naval  constructors,  251,  262 

Assistant  paymasters,  age  limit  of, 
waived  as  to  certain  naval  gradu- 
ates, 257 

Assistant  paymasters,  qualifications 
of,   267 

Assistant  surgeons,  appointment  of, 
254 

Assistant  surgeons,  rank  of,  in  case 
of  delayed  examination,  254 

Benefit  of  existing  laws,  etc.,  256 

Bond  of  pay  corps  officers  not  affected 
by  new  commission,  258 

Bonds,  new,  of  pay  corps  officers,  258 

Bonds  of  paymasters,  258 

Bounty  on  enlistment  of  apprentices, 
269 

Bureau  of  medicine  and  surgery,  de- 
tail of  medical  officers  to,  255 

Cadet  engineers,  261 

Certificates  of  discharge  in  case  of  re- 
moval of  charge  of  desertion,  276 

Certificates  of  honorable  discharge  in 
navy  and  marine  corps,  when  orig- 
inal is  lost,  274 

Change  of  title  of  first  and  second  en- 
gineers, 260 

Chaplain's  annual  report,  261 

Chaplains,  number  and  appointment 
of,  261 

Chaplains,  qualifications  of,  261 

Chief  warrant  officers,  263 

Civil  engineers,  additional,  268 

Civil  engineers  at  navy  yards,  267 

Civil  ofnoes  at  yards  may  be  discon- 
tinued by  secretary  of  navy,  268 

Civil  war  veterans,  retirement  of,  251 

Clerks  allowed  paymasters,  when,  259 

Clerks  and  secretaries^  officers  detailed 
as,  252 

Clerks  of  passed  assistant  and  assist- 
ant paymasters,  259 

Clerks  to  paymasters,  when  now  al- 
lowed, 259 

Consent  of  parents  and  guardians, 
270 

Credit  for  volunteer  sea-service,  vol- 
unteer officers  transferred  entitled 
to,  267 

Desertion,  certificates  of  discharge  on 
case  of  removal  of   charge   of,   276 

Desertion,  pay  and  bounty  upon  re- 
moval of  charge  of,  276 

Desertion,  re-enlistment  after,  with- 
out proper  discharge,  275,  276 

Desertion,  removal  from  record  of 
charge  of,  274,  276 

Desertion,  removal  of  charge  of,  274, 
275,  276 

Desertion,  removal  of  limitation  of 
time  of  application  for  relief  when 
charge  is  removed,  276 

Detention,  limit  of,  273 

Discharge,  certificates  of,  in  case  of 
removal  of  charge  of  desertion,  276 

Discharge,  honorable,  form  of,  273 
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Discharge,      honorable^       to       whom 

granted,  273 
Discharge,  purchase  of,  274 
Discharge  to  soldiers  and  sailors  en- 
listed under  assiuned  names,  274 
Duties    attached  to    medical    depart- 
ment, 266 
Duties  of  engineer  officers  below  rank 

of  commander,  249 
Duties  of  engineer  officers  ranking  as, 

or  above,  conmiander  in  line,  250 
Duties  of  professors  of  mathematics, 

262 
Duties  of  surgeon  of  fleet,  255 
Duty  of  naval  constructors,  263 
Engineer  corps,  active  list  of,  252 
Engineer  corps,  number  and  rank,  259 
Engineer   corps,   reduction   in,   termi- 
nated, 260 
Engineer  corps  transferred  to  line,  249 
Engineer  officers  below  rank  of  com- 
mander, duties  of,  249 
Engineer  officers'  rank  in  line,  240 
Engineer  of  fleet,  261 
Engineers,  appointment  of,  260 
Engineers,  cadet,  261 
Engineers,  change  of  title  of  flrst  and 

second  assistant,  260 
Engineers,  qualiflcations  of,  261 
Enlisted     men,    discharged,    transpor- 
tation charges  for,  272 
Enlisted  men  eligible  for  transfer  to 

hospital  corps,  255 
Enlisted  men,  increased  number  of,  269 
Enlisted  men,  number  of,  268,  269 
Enlistment  of  apprentices,  bounty  on, 

269 
Enlistment,  persons  not    eligible    for, 

271 
Enlistment,  term  of,  270 
Enlistment  under  assufhed  name,  274 
Enlistment,  when  consent  of  parents 

and  guardians  necessary  for,  270 
Ensigns,  graduates  of  naval  academy 

to  be,  248 
Ensigns,  junior,    grade    of,  abolished, 

248 
Ensigns,  midshipmen  to  be  styled,  248 
Ensign,    warrant    officers    eligible    to 

grade  of,  248 
Establishment  of   hospital  corps,   255 
Examination  of  officers  in  line,  250 
Examination    of    surgeons,    delay    in, 

255 
Examinations  before  appointment    as 

professor  of  mathematics,  262 
Existing  laws,  beneflt  of,  256 
Foreign  stations,  store-keepers  on,  268 
Form  of  honorable  discharge,  273 
Form  of  worship,  261 
Grade  of  junior  ensigns  abolished,  248 
Grades  of  lin^  officers,  246 
•         Graduates  of  naval  aoeidemy  to  be  en- 
signs, 248 
Honorable    discharge,    beneflt    of,  ex- 
tended to  all  enlisted  men,  273 
Honorable  discharge  in  navy  and  ma- 
rine corps,  certificates  of,  274 
Honorable  discharge,  to  whom  granted, 
273 
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Hospital   corps,  appointments   to,  255 
Hospital  corps,  establishment  of,  255 
Hospital   corps,  transfers   to,  255 
Hospital    stewards,   apprentices,    etc., 

pay  of,  256 
Lieutenants,  masters  to  be  styled,  247 
Line,  composition  of  active  list  of,  250 
Line  duties  of  enginrT  and  other  offi- 
cers, 249,  250 
Line  officers'  examinations,  250 
Line  officers,  grades  of,  246 
Line   officers'   pay,  250 
Loans  to  officers  by  paymasters,  259 
Masters  to  be  styled  lieutenants,  247 
Mate,  rating  as,  not  to  discharge  from 

enlistment,  265 
Mates,  seamen  may  be  rated  as,  265 
Mathematics,     number    and    appoint- 
ment of  professors  of,  262 
Medals  of  honor,  264 
Medals  of  honor,  rosettes  to  be  fur- 
nished seamen  holding,  265 
Medical   corps,  active  list  of,  252 
Medical  corps,  appointments  in,  254 
Medical  corps,  number  of,  254 
Medical    department,   duties   attached 

to,  256 
Medical  officers  detailed  to  bureau  of 

medicine  and  surgery,  255 
Men  to  be  sent  to  place  of  enlistment 

at  expiration  of  term,  271 
Midshipmen  to  be  styled  ensigns,  248 
Military  service,  transfer  from,  271 
Naturalization  of  alien  enlisted  men, 

277 
Naval  constructors,  251 
Naval  constructors,  additional  assist- 
ant, 263 
Naval  constructors,  assistant,  262 
Naval  constructors,  duty  of,  263 
Naval    constructors,  number   and  ap- 
pointment of,  262 
Naval  constructors,  rank,  number,  and 

promotions  of,  262 
Oath  of  allegiance,  251 
Officers    detailed    as    secretaries     and 

clerks,  252 
Officers  to  perform  line  duties,  250 
Parents  and  guardians,  consent  of,  270 
Passed  assistant  surgeons,  253 
Pay  and  bounty  when  diarge  of  deser- 
tion is  removed,  276 
Pay  and  bounty  when  charge  of  de- 
sertion   removed,  no    limitation    of 
time  for  application  of,  276 
Pay  corps,  active  list  of,  252 
Pay    corps,     appointments     to,     how 

made,  256 
Pay  corps  officers'  new  bonds,  258 
Paymasters  and    assistants,  order    of 

promotion  of,  257 
Paymasters,    assistant,    qualificationa, 

257 
Paymasters'  bonds,  258 
Paymasters'  clerks,  259 
Paymacrt:ers    not    permitted    to   make 

loans  to  officers,  259 
Paymasters  of  fleet,  258 
Paymasters   on   ships   at   sea,  acting 
appointments  of,  257 
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Pay  of  hoBpital  sUwards,  etc.,  2SB 

Pay  of  officers,  251 

Fay  of  officers  in  active  list  of  line, 
260 

Persons  not  to  be  entisted.  271 

Persons  sent  home  or  detained  are 
subject  to  navy  regutations,  273 

Petty  officers,  285 

Professors  of  mathematics,  duties  of, 
262 

ProfeSBors  of  mathematics,  number  of, 
262 

FTofeBsora  of  mathematics  to  be  ex- 
amined  before   appointment,   262 

Purchase  of  discharge,  274 

Qualiflcationa  of  assistant  paymas- 
ters, 2ST 

Qualiflcationa  of  engineers,  261 

Bank  of  active  list  of  line,  250 

Rank  of  engineer  officers  in  line,  24B 

Rank  of  engineer  olficers  in  line,  how 
determined,  240 

Bank    of    naval    and    assistant    naval 


Bank  of  naval  chaplains,  251 

Rating  of  enlisted  man  as  mate,  etc., 

not  to   discharge   from    enlistment, 

266 
Bear  admirals,   promotion    of,  during 

peace,  262 
Sear    admirals,    selection     of,   during 

war,  2£2 
Rwulations  applicable  to  persons  sent 

home  or  detained,  273 
Bepeal  of   conOicting    provisions,   261, 

9JM 


Resolution  No.  02  of  June   II,  IBM, 

273 
Resolution  No.  30  of  Mity  4,  ISOS,  266 
BoBettes  to  be  furnished  seamen  hold- 
ing medals  of  honor,  265 
Seamen,  additional,  209' 
Seamen  may  be  rated  as  mates,  265 
Seamen  promoted  to  warrant  officers, 

264 
Secretaries  and  clerks,  officers  detailed 

as,  252 
Secretaries    to    admiral  and    vioe-ad- 

miral,  252 
Shipping  articles,  what  to  contain,  873 
Store-keepers  at  navy-yards,  267 
Store-keepers'  bond,  268 
Store-keepers  on  foreign  stations,  268 
Surgeon  of  fleet,  265 
Surgeon  of  fleet,  duties  of,  255 
Surgeons,  acting  aasistant,  253,  260 
Surgeons,   acting;  asaistant,   appointed 

only  during  war,  266 
Surgeons,   anpointment   of,   254 
Surgeons,  assistant,  rank  of,  in  case  of 

delayed   examination,   264 
Surgeons,  passed  asaistant,  promotion 

of,  253 


!,  271 
Transporting  discharged  enlisted  men, 

charges  for,  272 
Vice-admiral'a   secretary.   262 
Volunteer   navy   abolished,   266 
Volunteer      navy,     examination,      ap- 
pointment or  discharge  of  officers  of. 


Warrant  machinists,  294 

Warrant  machinists,  pay,  retirement, 
rank,  etc.,  of,  204 

Warrajit  oSic^a,  chief,  263 

Warrant     officers,     chief,     promotions 
of,  263 

Warrant   officers   eligible   to   grade   of 
ensign,   24S 

Warrant     officers,    number     and    ap- 
pointment of,  263 

Wanant    officers,    preference    in    ap- 
pointment of,  268 

Wanant     officers,    seamen     promoted 
to,  264 

"  Warrant  officers,"  who  to  be  known 
as,  263 

Worship,  form  of,  261 
Pay,  emoluments,  and  allowances: 

Active   duty  uid   pay   of   retired   offi- 
cers,  340 

Act  of  June  22,  1874,  324 

Act  of  June  16,  1880,  333 

Act  of  March  3,  1886,  321 

Admiral,  311,  317 

Advances  to  persons  on  distant  Bta- 
tions,  326 

Allotment   of   pay,  334 

Allowances,   additional,  323 

Assignment   of   wages,  334 

Assistant  naval  constructors,  316 

Assistant  surgeons  not  in  line  of  pro- 
motion, pay  of,  321 

Assistant    surgeons,  paymasters, 


316 


;tc., 


Assistant  surgeons  quaiifled  far  pro- 
motion, 315 

Benefit  of  previous  service  to  officers 
reappointed,  321 

Bounty   and   prize   established,   322 

Bounty   pay  for  re -enlistment,  332 

Cadet  engineers,  317 

Cadet  midahipmen,  313 

Cadet  midshipmen   at  sea,  318 

Cadets,  31S 

Captains,   311 

Certified  orders  for  officers  traveling 
abroad,  327 

Chaplains,  316,  322 

Chief  engineers,  314 

Civil  engineers,  315 

Civilians   as   store-keepers   on   foreign 


commutation 


uierks  to  commaadantB  oi  yataa  and 

stations,  310 
Clerks  to  commanders  of    squadrons, 

3ia 
Clerks   to   fleet   paymaaters,   317 
Clerks  to  iDBpe(i.ora,  31 T 
Clerks  to  paymsstera  at   aajlum    and 

academy,  317 
Clerks    to     paymasters    of    receiving- 

shipa,  etc.,  317 
Clerks   to   paymasters  of   veasels,  317 
Clerks    to   paymasters    of   yards     and 

stations,  317 
Commanders,  311 
Commencement  of  pay,  324 
Commencement    of    pay  of  promote 

officer,  324 
Commodarea,  311 
Commutation   of   quarteTB,   337 
Commutation    of    rations,  clainu   for, 

337 
Commutation   price   of  ration,   337 
Commuted    funds    accruing    from   ra- 
tions of  enlisted  men,  337 
Conatructors,  naval,  316 
Credit  of  time  for  r^pilar,  volunteer, 

and  other  service,  318 
Crews  of  vessels  taken  by  an  enemy. 


Detention  beyond  term  of  eDlistment, 

Difference  between  mileage  and  ex- 
penses not  allowed,  329 

Dismissal  of  officer  and  restoration  by 
finding  of   court-martial,  325 

Engineera,  first  assistant,  314 

Engineers,  passed  asaiatant,  to  have 
increased   longevity   pay,   321 

Engineers,  second   assistant,  315 

Engineers,   third   assistant,   340 

Enlisted  boys,  rations  of,  336 

Enlisted  men,   330 

Enlisted  men,  rations  of,  335 

Ensigns,  313 

Examination,  pay  in  cases  of  de- 
layed,  326 

Existing  pay  not  to  be  reduced,  322 

Expense  of  bringing  borne  remains, 
reimbursement   of,  338 

Expenses  of  officers  traveling  abroad, 
327 

Extra  pay  to  machinists  honorably 
discharged,  333 

Extra  pay  to  temporary  force,  333 

Firemen  and  coal-heavers,  additional 
pay  for  serving  as,  330 

First  assistant  engineers,  314 

Fleet  officers,  313 

Foreign  stations,  civilians  as  store- 
keepers on,  329 

Funeral  expenses,  338 

Furlough  pay,  323 

Furlough  pay,  officers  retired  on,  341 

Furlough,  transfer  from,  to  retired 
pay,  341 

Graduates  of  naval  academy,  324 

Lieu  tenant -commanders,   311 


.  31^ 

Machinists  honorabljr  discharged,  ex- 
tra pay  to,  333 

Masters,  313 

Mates,  313 

Medical  corps,  officers  of,  322 

Medical   directors   and  inspectors,  313 

Medicines  and  medical  attendance,  338 

Midshipmen,  313 

Midshipmen,  rations  of,  334 

Mileage  or  actual  expenses,  when  al- 
lowed, 328 

Mileage  or  traveling  expensea,  32S 

Naval  cadets,  318 

Naval  cadets,  rations  of,  336 

Naval   constructors,  316 

Naval  conatructors.  assistant,  315 

Navy  ration,  constituents  of,  336 

Officer  dismissed  and  restored  by 
finding  of  court-martial,  3^ 

Officers  and  men  on  active  list,  pay 
of,  310 

Officers  appointed  for  temporary  ser- 
vice, 324 

Officers  of  line,  322 

Officers'  pay  not  reduced,  323 

Officers'  rations.  334 

Officers  reappointed,  benefit  of  pre- 
vious service  to,  321 

Officers  retired  on   furlough   pay,   311 

Officers  serving  as  store -keepov  on 
foreign  stations,  326 

Officers  traveling  abroad,  expeOM*  of, 
327 

Passed  aBsistant  engineers  to  have 
increased  longevity  pay,  321 

Passed  assistant  paymasters,  314 

Passed  assistant  surgeons,  314 

Pay  corps,  officers  of.  322 

Pay   directors   and   inspectors.   313 

Pay,  existing,  not  to  be  reduced,  322 

Paymaster,  person  acting  as,  when 
office  vacant  in   ship  at   sea,   326 

Paymasters,  314 

Paymasters,  assistant,   315 

Paymasters,   passed   assistant,  314 

Pa^  of    officers  and    men  on    active 


upon  appointment. 

Person  aciing  as  paymaster  when  of- 
fice vacant  in  ship  at  sea,  388 

Persons  9n  distant  stations,  advances 
to,  326 

PreviouB  service,  benefit  of,  to  officers 
reappointed,  321 

Prize  and  bounty  established.  322 

Professors   of   mathematics,   316 

Promoted     officer,    commencement    of 
pay  of,  324 

Promotion,    assistant   surgeons    quftli- 
Bed  for,  315 

Quarters,  commutation  of,  337 

Ration,  commutation  price  of,  337 

Ration,  navy,  constituents  of,  336 

Ration,  substitutions  in.  336 

Bations,    claims    for   commutation   of 
337 

Rations    not   allowed   retired  officera, 
341 

Votnme  V. 


RatioDB  not  allowed,  when,  336 
lUtione    of    enliated  men    and    boya, 

and  naval  cadets,  336 
Rations  of  midshipmen,  334 
KationB  of  officers,  334 
Rations,   short   allowance   of,   in   rase 

of  necessity,  336 
Rations,  when   extra  allowance  given, 

336 
Rear-admiraU,  311,  340 
ReductiMi  of  paj  prohibited,  322,  323 
Re-«nlietment,    and   increase    of    pay, 

332 
Re- enlistment,  bounty  pay  for,  332 
Reimbursement  of  expense  of  bringing 

home  remains,  338 
Restoration    of    dismissed    officer    by 

finding  of  court-martial,  325 
Retired   officers,  322,  33S 
Retired  officers'  pay  not  increased  by 

promotion,  340 
Retired   officers'   pay   when    on   active 

duty,  340 
Retired    pay,  transfer  from    furlough 

to,  341 
Sea  pay,  claims  for,  337 


Sea  a 


,  330 


Shore  duty,  contents  of  order  for,  332 
Shore  duty,  when   allowed  and   how 

ordered,  332 
Short  allowance  of  rations,  338 
Store -keepers    on      foreign      stations, 

officers  serving  as,  329 
Surgeons,  314 
Surgaons,  assistant,  31G 
Surgeons,   passed  assistant,   314 
Tempwary  force,  extra  pay  to,  333 
Temporary  service,  pay  of  officers  ap- 
pointed for,  32* 
Third  asHiHtant  engineers,  340 
Transfer     from    furlough    to    retired 

pay.  341 
Traveling  expenses,  3ZT,  328,  329 
Vessels  taken  by  an  wiemy,  crews  of. 

Vice-admiral,  311 

Volunteer  service,  324 

Warrant  officers,  316 

Wrecked    and    lost    vessels,  crews  of, 
334 
Rank  and  precedence,  promotion  and    ad- 
vancement : 

Act  of  June  18,  1878,  207 

Advancement  and   promotions,  294 

Advancement  for  service  in  war  with 
Spain,  203 

Advancement  in  number,  207 

Age  or    length   of    service,   when    re- 
tired for,  292 

Aid  or  executive  officer,  289. 

Army  and  navy  officer,  relative  rank 
of,  268 

Board  of  examiners,  295 

Boards,  processions,  etc.,  294 

Bureaus,  chiefs   of,  230 

Chaplains,  291 

Chiefs  of  bureniis.  289 


Vancement  —  Cont'd. 

Chiefs  of  bureaus,  retired  from  posi- 
tion of,  290 

C^vil  engineers,  291 

Commanding  officers  of  vessels  and 
stations,  289 

Date,  rank  according  to,  283 

Ensigns  as  steerage  officers,  294 

Examination,  officer  may  be  present 
at,  and  make  statement,  290 

Examination,  officers  not  to  be  re- 
jected without,  206 

Examination  of  officer  to  be  re- 
corded, 298 

Examination  of  professional  fitness, 
205 

Examinations  for  promotion,  when; 
effect   of,  296 

Examining  board,  205 

Examining  board,  powers  of,  20G 

Failing  in  examination,  297 

Inquiry  into  matters  decided  at  pre- 
vious examination  prohibited,  297 

Length  of  service,  bow  estimated,  203 

Matters  decided  at  previous  examina- 
tion not  to  be  inquired  into,  207 

Medical  corps,  200 

Military  command,  294 

Navy  and  army  officers,  relative  rank 
of,  288 

Officer  may  be  present  at  examina- 
tion and  make  statement,  298 

Officer  not  to  l*e  rejected  without  ex- 
amination, 296 

Officers  receiving  thanks  of  Congress, 
208 

Pay  corps,  200 

Physical  disqualification  for  promo- 
tion by  wounds,  205 

Physical  examination  before  promo- 
tion, 204 


Profeasiooal    fitness,    examination    of, 

205 
Professors   of   mathematics,  201 
Promotions  and  advancement,  204 
Promotions,  examinations   for,  207 
Promotion  to  lear-admiral  in  time  of 

peace,  205 
Promotion  when  grade  is  full,  298 
Quarters,  293 

Rank  according  to  date,  2SS 
Rear-admiral,  promotion    to   rank    of, 

in  time  of  peace,  295 
Reoommendation,   report  of,  296 
Record  of  examination  of  officers,  296 
Relative  rank  of  navy  and  army  offi- 
cers, 288 
Repwt  of  recommendation,  206 
Retired    irom     position    of    chief    of 

bureau,  200 
Retirement     for    causes     incident    to 

Retirement  of   certain  officers  for  age 

or  length  of  service,  292 
Revenue -cutter     officers      serving     as 

part  of  navy,  294 
Spanish    war,    advancement  for    ser- 
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NAVY  —  C(mVd. 
Rank  and  precedence,  promotion  and  ad- 
vancement —  ConVd. 
Staff  officers,  when    to    communicate 

directly    with    commanding    officer, 

289 
Stations     and     vessels,     commanding 

officers  of,  289 
Steerage  officers,  ensigns  as,  294 
Thanks  of  Congress,  officers  receiving, 

298 
Vacancies  occasioned  by  death,  etc.,  of 

officers  thanked,  298 
Vessels     and     stations,     commanding 

officers  of,  289 
Vote  of  thanks,  effect  of,  298 
Warrant  officers,  294 
Wounds,  physical  disqualification  by, 

295 
Retired  officers  and  men  of  navy: 
Active  duty,  285 
Active  list,  restoration  to,  286 
Active  service  for  officers  on  retired 

list  authorized,  285 
Act  of  Aug.  1,  1894,  287 
Applicants   for  voluntaiy   retirement, 

286 
Average  vacancies,  286 
Board  to   determine  retirements,   286 
Civil  war  veterans,  retired  rank  and 

pay  of,  287 
Commanders  of  squadrons,  from  what 

grades  selected,  285 
Command,  officers  on  retired  list  with- 
drawn from,  284 
Command  of  squadnms  and  ships,  as- 
signment to,  285 
Court-martial  for  misconduct,  284 
-Disability  by  accident  of  service,  283 
Disability  for  causes  other  than  acci- 
dents of  service,  283 
Disability,  officers  of  certain  ranks  to 

be  retired  only  for,  281 
Duty,  active,  285 
Enlisted  men,  retirement  of,  288 
Findings  of  retiring  board,  282 
Forty  years'  service,  retirement  after, 

281 
Hearing  before  retirement,  284 
Liabilities    and   privileges    of    retired 

officers,  284 
Mates,  pay  of,  287 
Mates,  retirement  of,  287 
Misconduct  not  cause  for  retirement, 

284 
Number  of  retirements,  286 
Oath  of  members  of  retiring  board,  282 
Officers  of  certain  ranks  to  be  retired 

only  for  disability,  281 
Officers  rejected  from  promotion,  282 
Officers    who    have    received    vote    of 

thanks,  281 
Pay  and  rank  of  civil  war  veterans, 

retired,  287 
Pay  and  rank  of  retired  officer,  286 
Pay  of  mates,  287 
Pay    of    retired    officers,    pn^ibition 

against  increase  of,  283 
Petty  officers,  retirement  of,  288 
Powers  and  duties  of  retiring  board, 

282 
President  to  revise  or  approve  findings 

of  retiring  board,  283 
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NAVT  —  Confd. 
Retired  officers  and  men  of  navy  —  Cont'd. 
Privileges    and    liabilities    of    retired 

officers,  284 
Promotion,  officers  rejected  from,  282 
Promotion  of  retired  officers,  285 
Promotions  and  increase  of  pay  of  re- 
tired officers  prohibited,  283 
Promotions  to  fill  vacancies,  286 
Rank  and  pay  of  retired  officer,  286 
Rear-admirals  on  retired  list,  285 
Restoration  to  active  list,  286 
Retired   rank   and   pay   of   civil    war 

veterans,  287 
Retirement  not  to  be  made  before  hear- 
ing, 284 
Retiring-board,  282 
Retiring-board,  findings  of,  282 
Retiring-board,   oath   of   members   of, 

282 
Retiring-board,  powera  and  duties  of, 

282 
Retiring-board,   revision  by   President 

of  findings  of,  283 
Squadron     commandera,     from     what 

grade  selected,  285 
Squadrons   and   ships,    assignment   to 

command  of,  285 
Term  of  service  necessary  before  re- 
tirement, 281 
Vacancies,  average,  286 
Vacancies  by  retirement,  284 
Vacancies,  promotions  to  fill,  286 
Vice-admiral,   retirement  of,   281 
Voluntary  retirement,  applications  for, 

286 
Vote  of  thanks,  officers  who  have  re- 
ceived, 281 
Vessels,  navy  yards,  and  naval  stations: 
Naval  stations: 

Act  of  April  24,  1896,  305 
Coastere'     Harbor     Island    naval 

training   station,    304 
Consolidation  of   torpedo   station 

and  naval  war  colleges,  304 
Experiments,  model  tanks  for,  305 
Goat  Island  training  station,  305 
Model  tanks  for  experiments,  305 
Naval    war    college    and    torpedo 

station,  consolidation  of,  304 
Quarters  for  personnel  of  Coast- 
ers' Harbor  Island  training  sta- 
tion, 304 
San  Francisco  harbor,  additional 

training  station  in,  305 
Steel  for  construction  of  vessels, 

305 
Torpedo   station    and    naval    war 

college,  consolidation  of,  304 
Training  station  at  Coastere*  Har- 
bor Island,  304 
Yerba  Island  training  station,  305 
Navy  yards: 

Boston     and     Washington     navy 

yards,  how  continued,  304 
Commandants  at  navy  yards,  303 
Compensation,  per  diem,  303 
Contributions    for    political    pur- 
poses,   prohibition    against    re- 
quiring, 304 
Foree   at   navy  yards   not   to  be 
increased  within  sixty  days  be- 
fore election,  303 
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Cont'd. 
Navy  jarda^  Cont'd. 

LaborerB,  how  select»i,  303 
Master  workman,  SOS 
Per  diem  compensation,  303 
Requiring  contributions  for  politi- 
cal   purposes    prohibited,    304 
Salaries,  303 

Wftabington     and     Boston     navy 
yards,  how  continued,  304 
Vessels: 

Appraisal  and  sale  of  vesaek,  302 
Battleships   and   mouitora,   names 

of,   300 
Classification  of  vessels,  209 
GomtuADd   of  vessels  and  squad- 
rons,  rules   for   aasigninent   to, 
299 
Cruising  to  assist  distressed  navi- 
gators,  300 
Elimination  of  vessels,  301 
Hull  and  spars,  repairs  on,  300 
Manned  and  ofBcered,  how,  300 
Marino  engines,   patented  articles 

connected  nith,  300 
Uonitors   and   battleships,   names 

of,  300 
Names  of  battleships  and  moni- 
tors, 300 
Names  of  purchased  vessels,  300 
Name,    two    vessels    not    to    bear 

same,   300 
Naming  of  vessels,  rule  for,  290 
Navy     register,     vessels     stricken 

from,  302 
Officered  and  manned,  how,  300 
Patented   articles   connactad   with 

marine  engines.  300 
Purchased  vessels,   nunes   of,   300 
Repairs  on  hull  and  s^rs,  300 
Repairs  on  sails  and  rigging,  301 
Rigging  and  sails,  repairs  on,  301 
Rule  for  naming  vessels,  209 
Rules  for  assignment  to  command 

of  vessels  and  squadrons,  200 
Sale  and  appraisal  of  vessels,  302 
Sale  of  unserviceable  vessels  and 

materials,  301 
Sale    of    vessels    unfit    to    be    re- 

paii«<l,  301 
Sale  or  use  of  old  material,  301 
Sails  and  rigging,  repairs  on,  301 
Service   in   time   of   peace,  vessels 

kept   in.   300 
Spars  and  hull,  repairs  on,  300 
Unserviceable    vessels    and     ma- 
terials, sale  of.  301 
Use  or  sale  of  old  material,  301 
Vessels  kept  in  service  in  time  of 

peace,   300 
Vessels  unfit  for  repairs,  sale  of, 

301 
Vessels  unfit  for  service  stricken 
from   register,   301 
HE  EXEAT: 

Writs   of  ne  exeat,  363 
NEUTRALITY: 
Accept-ing  foreign   commission.  366 
Armed    vexEtels  to  give  bond  on  clearance. 


with   United  States,   358 
Arming  vessels   to  cruise   against  citizens 

of  United  States,  36S 
Augmenting  force  of  foreign  vessel  of  war, 

36S 
Bond  of  armed  vessels  given  on  clearance, 

376 
Clearance  of  armed  vessels,  bond  on,  37 S 
Collectors  of  customs,  detention  by,  377 
Construction  of  this  title,  377 
Departure   of   foreign   vessels,    compelling, 

376 
Detention  by  collectors  of  customs,  377 
Enforcement  of  provisions,  375 
Enlisting  in  foreign  service,  367 
Foreign  commission,  accepting,  366 
Foreign  service,  enlisting  in,  357 
Foreign    vessel   of   war,   augmenting   foroe 

of,  365 
Foreign   vessels,   compelling   departure   of, 

Militaiy  expeditions  against  people  at 
peace  with  United  States,  360 

People  at  peace  with  United  States,  arming 
vessels  against,  3SS 

People  at  peace  with  United  States,  mili- 
tary expeditions  against,  306 


NOTARIES   PUBLIC: 

Acknowledgment  of  deeds,  etc.,  in  Philip- 
pine Islands  and  Porto  Rico  of  lauds, 
etc.,  in  territories,  380 

Acknowledgments,   oaths,  etc.,  taking,  378 

Act  of  Aug.  15,  1870.  379 

Act  of  March  22,  1002,  380 

Commissioners  of  deeds  and  notaries  for 
District    of    Columbia,    appointment   of. 

Depositions,  etc.,  taking,  379 

Notaries  for  District  of  Columbia,  ap- 
pointment of,  370 

Oaths,  acknowledgments,  etc.,  talcing,  378 

Taking  depositions,  etc.,  370 

Term  of  office  in  District  ol  Columbia,  370 
OATHS: 

See  ( 

See  I 
OBSCENITY: 

Circulation  of  obscene   literature,  381 

Interstate  traffic  in  obscene  literature, 
pictures,  etc.,  prohibited,  361 

Literature,  obscene,  circulation  of,  381 

Pictures,  obscene,  prohibition  of  interstate 
traffic  in,  3B1 

Altering  or  stealing  process,  383 

OBSTRtCTING  JUSTICE: 

Assaulting  officer.  384 

Bail,  etc.,  procuring  false,  383 

Conspiring  to  defeat  enforcement  of  laws, 

392 
Conspiring  to  intimidate  party,  witness  or 

jurors,  391 
Corruption  ox  Intirti'lation  of  jurors,  etc. 


Intimidation  or  (corruption  of  witnesHn  or 
officers,  3S8 

Juror,  attempt  to  influence,  391 

Jurors,  corruption  or  inLimidatioD  of,  390 

Laws,  enforcement  of,  conspiring  to  de- 
feat,  392 

Obstructing  process  or  assaulting  officer, 
3S4 

Process,  obstructing,  384 

Process,  stealing  or  altering,   383 

Procuring  false  bail,  etc..  3S3 

Property,  seized,  in  custody  of  revenue  offi- 
cer. 3B2 

Reaisting  revenue  officers  rescuing  or  de- 
stroying seized  property,  etc.,  302 

Revenue  officer,  falsely  assuming;  to  be,  393 

Revenue  officer,  taking  property  seized 
from  custody  of,  392 

Witnesses  or  officers,  intimidation  or  cor- 


OFFICERS  OF  3fERCHANT  VESSELS: 

Act  of  April  IT,  1874,  395 

Act  of  May  28,  18B8,  396 

Act  of  May  28,  1896,  effect  of,  397 

Aliens  may  temporarily  fill  vacancies,  396 

Aliens  who  have  declared  intention  to  be- 
come citizens  may  be  licensed  as  engi- 
neers or  pilots,  395 

Appeal  to  supervising  inspector,  403 

Canal  boats,  397 

Captain,  license  of,   398 

Captain  or  mate  licensed  as  pilot,  400 

Captain,  removal  of,  by  owners  of  vessels, 
403 

Citizens,  officers  to  be,  395 

Conduct  of  officers,  investigation  of,  402 

Employment  of  unlicensed  officers  pro- 
hibited. 39S 

Engineer,  license  of,  40O 

Engineers,  aliens  who  have  declared  inten- 
tion to  become  citizens  may  be  licensed 
as,  396 

Examinations,  licensed  officers  to  assist 
inspectors  in.  402 

Exhibition  of  license,  401 

Ferry  boats,  397 

Inspectors,  supervising,  appeal  to,  403 

Investigation  of  conduct  of  officers,  402 

Licensed  officers  to  assist  inspectors  in  ex- 
aminations, 402 

License  of  engineers,  etc.,  term  of,  396 

License  of  officers  by  inspectors,  398 

License,  penalty  for  change  of,  401 

License,  renewal  of,  401 

Licenses  of  various  officers,  398,  399,  400, 
401,  402 

Licenses,  term,  suapension,  and  renewal  of, 
396 

License  to  be  exhibited,  401 

Marshal  and  witnesses,  payment  of,  403 

Mates,  license  of,  399 

Naval  service,  396 

Oath  of  applicants  for  license,  401 


Pilot,  license  of,  400 

Pilot,  license  of  captain  or  mate  oa,  400 

Pilots,  aliens  who  nave  declared   intention 

to  become  citizens  may  be  licensed  ■■, 

396 
Pilots,  state  regulation  of,  401 
Renewal  of  officer's  license,  401 
Revocation   of   officer's   license   for   refnsftl 

to  serve,  etc.,  402 
Vessels  navigating  coastwise  and  on  groiit 

lakes,  397 
Vessels  of  U.  S.,  what  are.  395 
Witnesses  and  marshal,  payment  of,  403 
Yachte,  397 


OIL  LANDS: 

Entry  of,  40 
OLEOMARGARINE : 

See  cross-reference,  404 


ORDNANCE: 
See  Navy. 
See  cross-reference,  404 


s- reference,  404 


PARTIES : 

See  cross-reference,  40S 
PARTITION: 

Act  of  May   17,  1898,  406 

Appearance,  406 

Jurisdiction  of  Circuit  Court  of  pAitition 
suit  where  United  States  is  joint  ten- 
ant, etc.,  406 

Pleading,  406 

Procedure,  406 

Purchase  by  United  Sta.tea,  406     ' 

Service  of  process,  406 


PASSPORTS: 

Affidavits    and  oaths,    receiving    and    at- 
testing, 406 

False  passports.  407 

Fee  for  issuing  passport,  amount  of,  407 

Fee  for  issuing  passports,  407 

Fees   for  issuing  passports,  disposition  of. 
407 

Grant  of  passports,  406 

Issuance  only  to  persons  owing  all^;iance 
to  Unitea  States,  407 

Oaths    and    affidavits,    receiving    and    at- 
testing, 409 

Passports,  how  granted,  406 

Persons  owing  allegiance  to  United  States, 
passports  to  be  issued  to,  407 
04  Volame  T. 


Tits,  4oe 
Return  B  of  ptMsports  isBued,  407 

PATENTS ! 

AssignineDts : 

AgreetnentH  to  assign,  636 
Aasignments  of  p&teate,  631 
Evidence  of  grant  of  license,  &4T 
Form  and  requisites,  636 
In  general,  631 

License,  assignability   of,  644 
License,  construction  of,   646 
License,  evidence  of  grant,  647 
License,   operation   and    effect  of    as- 

signment.   646 
Licenses,  642 

Licenses,  nature  and  requisites  of,  642 
License  to  goveminent.  implied,  M4 
Nature  and  effect,  640 
Parties,  636 
Recording,  S30 
Rescission,  642 
Title  to  and  co-ownership  of  patents, 

633 
Design   patents: 

Act  of  Feb.  4,  1887,  803 
Duration  of  patents  for  designs,  fl02 
Extension  of  patents  for  design,  602 
Infringement,  remedy  bj  existing  law, 

604 
Models  of  designs,  602 
^tented    design,    penalty    for    unau- 
thorized use  of,  603 
Patents   for   design   authorized,   600 
Patents    for    designs    subject  to  gen- 
eral  rules   of  patent   lav,  602 
Unauthorized  use  of   patented  design, 

603 
Fees: 

Fees  in  obtaining  patents,  etc.,  604 
Mode  of  payment,  606 
Refunding,  606 
Letters  patent,  issue,  requisite*,  Talidity, 

and  duration: 
Abandonment,  463 
Act  of  March  3,  1897,  491 
Affidavits  and  de^sitions,  500 
Apeal,  determination  of,  600 
Appeals  from  commissitMier  to  Circuit 

Court  of  Appeals,  602 
Appeals   from    primary   examiners    t« 

examiners  in  chief,  601 
Appeals   to   Circuit   Court   of   District 

of  Columbia,  notice  of,  605 
Appeal  to  Supreme  Court,  proceedings 

on,  606 
Application,   requisites   of,  472 
Applications,  472 
Applications  for  extension,  to  whom 

referred,  630 
Applications,  limitation  upon  time  of 

completing-,  488 
Article  that  mry  be  patented,  426 
Asaignee,  patents  granted  to,  402 
BUI  in  equity,  patent  obtainable  by, 

607 
Caveats,  filing  and  effect  of,  406 
Claim,  requisites  of,  472 
Claims.  478 
CommisHJonci'     1<i     bciir     :itiil     ik-iirle 

qileslicin  of  px1di>ii:ii.  y.Ml 


and  duration  —  Cont'd. 
Contents  and  duration  of  patent,  41B 
Data  of  patent,  420 
Defective  patents,  reissue  of,  511 
Description,   requisites   of,   472 
Disclaimer,  623 

Drawings,  when  requisite,  486 
Duration      and      contents  of      patent, 

419 


Extuniners- in -chief,  appeals  to,  from 
primary  examiners,  501 

Expediting  ^plications,  491 

Extension,  applications  for,  to  whom 
referred,  630 

Extension,  commissioner  to  hear  and 
decide  question  of,  530 

Extension  of  patent  granted  prior  to 
March  2,  IBSl,  629 

Extension,   operation  of,   630 

Extension,  what  notice  must  be  given 
of  application  for,  530 

Failure  of  witness  to  attend  or  teS' 
tify,  601 

Fees,  renewal  of  application  in  cose 
of  failure  to  pay,  in  season,  494 

Govemment  officers,  patents  to,  for 
inventions  to  be  used  in  public 
service,  4S1 

Heads  of  departments  requesting  ex- 
pedition,  to  be   represented,   401 

Ingredienta  of  patented  compositions, 
specimens  of,  466 

Insane  person,  when  and  on  what  oath 
executor,  etc,  of,  may  obtain  pat- 
ent, 403 

Interferences,  498 

Invention,  430 

Invention  purchased  before  application 
may  be  used  or  sold  by  purchaser, 
494 

Inventions  patentable,  what,  421 

Inventions         previously  patented 

abroad,  patents  for,  466 

Inventions  to  be  used  in  public  service, 
patents  to  govenuuent  officers  for, 
491 

Issuance  of  patent  alter  examination, 
483 

Limitation  upon  time  of  completing 
applications,  4SS 

Marking  patented  articles.  496 

Model,  when  requisite,  486 

Notice  of  application  for  extension, 
530 

Novelty  and  anticipation,  443 

Oath  of  executor,  etc.,  on  insane  per- 
son for  obtaining  patent,  493 

Oath  required  from  applicant,  487 

Operation  of  extension,  530 

Patents  granted  to  assignee,  492 

Patents,  how  issued,  attested,  and  re- 
corded, 417 

Patents  not  void  on  account  of  pre- 
patents  obtainable   by   bill   in   equity. 

Patents,  who  may  obtain,  421 
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PENITENTIARIBS ; 

Bee  croBs- reference,  WB 


632 


Absentee!,  627 

Accrued  penaion  not  assets  of  estate,  643 

Accrued  penBion  not  to  be  used  for  burial 

expenses,  etc,,  646 
Accrued  pensions,  643 
Accrued  pensions,  payment  of,  643 
Active  or  retired  liit,  pension  not  eJlomd 

to  persons  on,  64B 
Act  of  May  21,  1872,  696 
Act  of  June  6,  1ST4,  646 
Act  of  June  18,  1B74,  622 
Act  of  Aug.  16,  1876,  698 
Act  of  Feb.  28,  1877,  624 
Act  of  Msrch  3,  1877,  642,  660 
Act  of  March  8,  1376,  683 
Act  of  March  9,  1878,  666 
Act  of  June  18.  1878,  620 
Act  of  June  24.  1878,  684 
Act  of  Jsn.  25,  1879,  638 
Act  of  March  3,  1S7B,  624,  699 
Act  of  June  Q,  1880,  637 
Act  of  June  16,  1B80,  623 
Act  of  March  3,  1883,  625 
Act  of  March  19,  1886.  630 
Act  of  Aug.  4,  18B6,  626 
Act  of  Jan.  20,  18B7,  651 
Act  of  Aug.  27,  1888.  626 
Act  of  Feb.  12,  1B8S,  626 
Act  of  March  4,  1890,  6Si7 
Act  of  June  27,  1890,  616 
Act  of  July  1.  1800.  640 
Act  of  March  3,  1891,  663 
Act  of  July  14,  1892,  626 
Act  of  July  26,  1S92,  641 
Act  of  July  27.  1B92,  659 
Act  of  Aug.  5,  1892,  661 
Act  of  Jan.  6.  1893,  663 
Act  of  Feb.  3,  1893,  680 
Act  of  Aug.  23,  1894,  672 
Act  of  March  2,  1896,  643 
Act  of  March  13,  1896,  628 
Act  of  Feb.  17,  1897.  653 
Act  of  April  18,  leOO,  643 
Act  of  April  23,  1600,  663 
Act  of  March  3,  1901.  635 
Act  of  June  27,  1902.  660 
Affiant's  presence,  penalty  for  making  false 

certificate  as  to,  666 
AfBdavit,  false,  penal^  for  making.  665 
Agencies,    rooms   for,    to   be   set   apart   in 

public  buildings,  684 
A^cies  to  be  arranged  in  tliree  groups, 

684 
Agent,  acting,  during  absence  or  sickness 

of  agent,  683 
Agents'  bond.  684 
Agents'  compensation,  686,  686 
Agents,  appointment  and  term  of,  682 
Agents   prosecuting  claims   not   to   receive 

fees.  661 
Agents  taking  fee,  etc.,  687 
Agent,  vacancy  in  office  of,  683 
Agreement  for  amount  of  fee  to  be   filed. 


officers,  670 

Applications,  Act  of  March   0,   187S,  ap- 
plied to,  667 
,  Appointment  and  term  of  office  of  pension 
agents,  682 

Arkansas  Volunteers,  Gray's  Battalion, 
pensions  to,  663 

Army  nurses,   pensions  to,   661 

Arrears  of  invalid  pensions,  rate  of,  639 

Arrears  of  pension.  636,  637 

Arrears  of  pension,  balance  of  appropria- 
tion for,  covered  into  treasuiy,  639 

Arrears  of  pension  granted  for  causes 
originating  since  March  4,   1B61,  636 

Arrears  of  pensions,  attorneys  not  entitled 
to  fees  on  applications  for,  688 

Arrears,   regulations   for  payment  of,   638 

Artificial  limhs,  how  furnished  and  com- 
muted, 698 

Artificial  limbs,  money  commutation  for, 
697,  698 

Artificial  limbs,  etc..  to  be  furnished  every 
three  years,  696 

Artificial  limbs,  transportation  to  have 
fitted.  698 

Attachment,  etc.,  pension  not  liable  to,  967 

Attorney's  fee,  contract  for,  to  accompany 
certificates  sent  to  agents.  696 

Attorney's  fee,  penalty  for  taking  illegal, 
696 

Attorneys'  fees,  agreement  for  amount  of, 
to  be  filed,  688 

Attorney's  fees  to  be  deducted  by  pension 
agent,  676 

Blindness,  pension  for,  624 

Boards  of  examining  surgeons,  678,  679, 
680.  681 

Bond  of  pension  agents,  684 

Bouut;  land  claims,  examination  of,  for 
fraud,  661 

Bounty  land  warrants,  person  to  sign,  613 

Burial  expenses,  investigation  of,   646 

"    '         "         '      '    pensTiHis,    when   mode. 

Certificate  of  discharge  from  Indian  wars, 
loss  of,  669 

Certificate  of  diseharge  from  service  in 
Mexietu)  war,  loss  of,  652 

Certificate  of  official  character  of  officer 
before  whom  declaration  is  made,  640, 
641 

Certificate  of  pension  and  fee  of  attorac?, 
676.  696 

Certificate  to  be  sent  to  agent  with  eon- 
tract  fof  attorney's  fee.  696 

Ctfeck  to  be  drawn  to  order  of  etxh  pen- 
sioner, 673 

Children  abandoned,  etc.,  by  widow,  632 

Children  deemed  legitimate,  what,  631 

Children,   helpless,    pension   to,   634 

Children  under  sixteen  years,  ete.,  peusim 
to,  628 

Claimants,  declaration  of,  638,  641 

Claims,  prosecution  of,  643 

Classes  enumerated,  616 

Clerk  hire  apportioned  to  agencies.  6BG 

Colored  soldierB  enrolled  as  "  slaves."  64B 

Commencement  of  pensions  after  March  4, 
1B61,  036 

Commencement     of     pensions     for    death, 
wounds,  etc,  in  war  of  rebellion,  638 
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Cash   payment  < 
073 


Pemtoni. 

PENSIONS  —  ConVd, 
Commencement  of  pensions  for  prior 

637 
Ck>mmi88ioner  of  pensions,  612 
Commissioner  to  furnish  printed  i 

tions  to  applicants  free  of  chargt 
Commutation   rates   in    money   vr 

limb,  etc.,  697 
Compensation    for    investigating 

frauds,  663 
Compensation  of  pension  agenti 
Continuance  of  pensions,  654 
Contracts  for  fees,  when  oommii 

reject,  605 
Deafness,  increase  of  pension  ' 
Death   of    soldier    presumed 

years  of  unexplained  abse 
Declaration  of  claimants,  63' 
Declarations,  defective,  aire 

cured,  641 
Declarations  in  foreign  co 
Declarations  of  Indians,  6^ 
Defective   declarations   a] 

cured,  641 
Deputy  commissioner,  61 
Deserters,  etc.,  certain  r 

not  to  be  deemed,  66 
Desertion  of  family,  oi 

payment  of  pension 
Disability  not  otherw: 

sions  for,  627 
Disability  occurring  i 

tilities,  639 
Disability  Pension 

construction  of,  ' 
Disability  pension- 

of  civil  war,  61" 
Disability  requir 

ical  attendance 
Disability,  total 
Disabled  enlist' 

to,  670 
Disdiarge  papr 

695 
Duties  of  cor 
Duties  of  de 
Effect  of  fir 
Engineers  i' 

cording  t 
Ezaminati 

claims  1 
Examinat 
Examinii 
Examini 
Extensi' 

ing  1 
Eyes,  ^ 
Fee,  a 

688 
Fee  I 

pe 
Fee 

6 
Fe 

F€ 


Minimum  rate  of  peasioiis,  Q61 

Missouri  Mounted  VolunfeerB.  PoneH's 
Battalion,  pensions  tji,  653 

Miasouri  state  militia,  provisions  extended 
to,  847 

Missouri  state  militia  to  have  benefit  of 
dependent  pension  laws,  S48 

Mone}'  commutation  for  artificial  limbs, 
how  to  be  paid,  BB7,  699 

Names  stricken  from  pension  roll  if  pat' 
ties  not  entitled  to  pension,  666 

Naval  asylum,  lialf-ratin>i  pay  in  lieu  of 
home  in,  670 

Naval  pension  fund,  how  to  be  inrested, 
669 

Naval  pensions  to  widows  and  children,  660 

Nav7  pensions,  660 

Navy  pensions  paj:LbIe  from  fund,  670 

Nonresidents,  pensions  not  to  be  paid  to, 
on  power  of  attorney,  676 

Number  of  pensions,  641 

Nurses,  pensions  to,  661 

Oath,  all  special  examiners  may  admin- 
ister, 664 

Oaths,  before  whom   taken.   640,  641 

Oaths,  declaration,  etc.,  certification  of 
official  character,  etc,,  of  officers  before 
whom  verified,  640,  041 

Oaths  in  execution 'of  vouchers  adminis- 
tered by  fourth-class  poatmftsters,  072 

O&ths  in  execution  of  vouchers,  adminis- 
tration by  U.  S.  officers  of,  872 

Oaths  in  pension,  bounty,  and  pay  cases, 
640 

Officers  and  seamen  of  revenue-cutter,  pen- 
sions to,  857 

Parents,  banning  and  continuance  of  pen- 
sions to,  833 

Parents,  dependent,  of  soldiers,  etc.,  in  war 
with  Spain,  643 

Parents,  dependent,  pensions  to,  633 

Pay  and  pension,  when  both  allowed,  64S 

Pay  for  securing  special  l^^latlon  pro- 
hibited, 696 

Payment  of  pensions,  673 

Pension  according  to  rank,  620 

Pension  agencies,  establishment  of,  6S4 

Pension  a  vested  right,  877 

Pension  deemed  to  have  accrued,  when,  636 

Pensioners  under  special  acta  to  have  bene- 
fits of  general  law,  846 

Pension  for  loss  of  both  hands,  feet,  or 
eyes,  624 

Pension  laws  made  applicable  to  soldiers 
and  sailors  of  Mexican  war,  662 

Pension  not  allowed  to  persons  in  army, 
navy,  or  marine  corps  on  active  or  re- 
tired list,  848 

Pension  not  to  be  drawn  under  both  gen- 
eral and  special  laws,   647 

Pension  office,  reduction  in  force  of,  614 

Pension,  only  one,  at  a  time,  641 

Pensions  allowed  prior  to  July  25,  1S66. 
not  to  be  reduced.  637 

Penaians,  classes  of  persons  who  may  have, 
enumerated,  615 

Pensions  for  loss  of  one  hand  and  one  foot, 
etc.,  624 

Pensions  for  permanent  specific  disability 
prior  to  nnil  after  June  4,  1872,  621 

P«lfion8  not  to  be  withheld.  654 
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Pensions  under   special   Acts  of   Congress, 
646 

Pensions,  who  may  have,  614 

Period  of  service,  how  construed,  628 

Permanent  specific  disability,  pensions  for. 

prior  to  and  after  June  4,  1872,  621 
Persons  aiding  in.  rebellion  afterwards  dis- 
abled in  0,  S  army  or  navy,  842 
Persons  engaged  in  rebellion  not  excluded 

from   benefita   to   Mexican   war   soldiers, 

852 
Persons  engaged  in  rebellion  not  excluded 

from   receiving  Indian  war  pension,  660 
Persons    furnished    with'   artificial    limbs, 

transportation  of,  698 
Persons  under  political  disability  excluded 

from   benefits   to   Mexican   war   soldiers, 

etc.,  852 
Pledge  or  transfer  of  pension,  or  retaining 

pension  certificate  unlawful,  664 
Postdating  voucher,  penalty  for,  665 
Powell's      Battalion,      Missouri      Mounted 

Volunteers,  pensions  to,  853 
Privateers,  commanding  officers  of,  to  enter 


n  joi 


1,  671 


Privateersmen,  wounded,  etc.,  to  be  placed ' 

on  pension  list,  671 
Proof  of  right  to  Indian  war  pension,  659 
Proof   of   right   to   pension   for   service   in 

Mexican  war,  652 
Proof  required  of  applicant  for  pension, 

655 
Provisions  of  pension  laws  extended,  etc., 

637 
Quarterly   paymfinta  by  groups  of  pension 

agencies,  864 
Rank,  pension  according  to,  620 
Rate  and  duration  of  Indian  v 


Rate   of   pensions   for   soldiers   in   war   of 

1812,  658 
Rate  of  pensions  of  Mexican  war  soldiers, 

652 
Rate  of  pensions  to  soldiers  and  sailors  of 

war  of  1812,  864 
Rates  of  pension  for  total  disability,  820 
Reduction  in  force  of  pension  office,  614 
Reduction  or  increase  of   pensions,  677 
Remarriage   of   widow,   dependent    mother 

or  sister,  634 
Report  of  examining  surgeons,  inspection 

of,  6S0 
Reporta  and  fees  of  examining  surgeons, 

679 
Residence   proof   of   citizenship   of   Indian 

war  pensioner,  660 
Resolution  No.  43  of  Sept.  1.  IB90.  640 
Resolution  No.  13  of  Feb.  15,  tBS&,  648 
Resolution  No.  42  of  July  1,  1902,  618 
Restoration  of  pensioners  of  war  of  1812 

stricken  from  rolls  for  aiding  rebellion, 

657 
Revolutionary  pensions,  certain  claims  for, 

probibiteil,  658 
Secretary  of  navy  trustee  of  navy  pension 

fund,  069 
Secretary    of    navy    trustee    of    privateer 

pension  fund,  671 
"  fllaves,"  colored  soldiers  enrolled  as,  648 
Soldier's  death  presumed  after  seven  years 

of  unexplained  absence,  828 
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reports,   inapection   of. 


Withliolding  peiuion,  pebaltj  for,  618 
WitneBBSB,  fees  of,  063 
WitneHseg   to   give   depoaitior 
to,  663 


Surgeons,  examining,  boards  of,  67B,  679, 
680,  «S1 

Suspenaion  of  pensions,  677 

Total  helpleaaneHB,  date  from  which  in- 
creased penaion   takes   effect,   024 

Total  helpleeuiesB,  increase  of  peosion  for, 
622 

Transcript  of. 'journals  containing  names  of 
commanding  officers  of  privateers  trans- 
mitted to  secretary  of  navy,  671 

Transfer  of  pension  unlawful,  604 

Transportation  of  persona  furnished  with 
artificial  limbs,  696 

Transportation  to  tuive  artifldal  limbs 
fitted,  696 

Truss,  application   for,  609 

Trusses,  purchase  of,  700 

Trusses,  to  whom  furniahed,  600 

Unclaimed   pensions,   640 

Vacancy  in  office  of  pension  agent,  fllling 
683 

Vouchers,  hlaUks  for,  676 

Vouchere,  oaths  in  execution  of,  admin- 
istered by  fourth-class  poatmastCTs,  672 

Vouchers,  oaths  in  execution  of,  admin- 
istered by  United  States  officers,  672 

Vouchers  to  be  sent  quarterly  to  pension- 
era,  671 

War  of  1812,  pensions  to  certain  aoldiera 
and  sailors  of,  064,  656 

War  of  1812,  widows  and  children  of  pen- 
sioners of,  654 

Widow,  adult«rous  cohabitation  of,  631 

Widow,  half  pay  to,  for  life,  649 

Widow  not  to  receive  pension  for  time  hus- 
band received  one,  054 

Widow  of  Kevolutionary  soldier,  evidence 
neceaaary  to  get  pension  for,  658 

Widows  and  children, naval  pensions  to,e50 

Widows  and  children  of  Mexican  war  pen- 
sioners, 651 

Widows  and  children  of  pensioners  of  war 
of  1812,  and  Indian  wars,  664 

Widows,  etc.,  half  pay  to,  under  laws  prior 
to  June  '.i,  1B58,  040 

Widows,  etc.,  increased  pension  to,  629, 
630 

Widows,  minor  or  helpless  children,  pen- 
Widows  of  colored  and  Indian  soldiers, 
etc.,  631 

Widows  of  officers  of  war  of  1812,  pensions 
to,  055,  056 

Widows  of  pensioners  of  war  of  1812 
stricken  from  rolls  for  aiding  rebellion, 
restoration  of  pension  to,  657 

Widows,  pensions  to,  628 

Widow's  pension  to  date  from  death  of 
hushajid,  036 


PERJURY,  701 

Indictment  for  perjury,  form  of,  706 
Matters  set  forth  in  prosecutions  for  per- 
jury before  naval  court-martial,  70S 
Subornation  of  perjury,  705 
Subornation  of  perjury,  indictment  for,  707 


PHILIPPINE  ISLANDS: 

Act  of  March  8,  1902,  710 
Act  of  July  1,  1902,  718 
Appeal,   etc.,   to   United   States   1 

Court,  722 
Authority  to  purchase  lands: 

Bonds  for  purchase  price  of  lands,  is- 
sue of,  736 
Deferred  payments,  etc.,  736 
Disposition   of  property  acquired,  736 
Proceeds  of  property  sold,  use  of,  736 
Property   of   religious   cHxlers,  acquisi- 
tion of,  735 
Purchase  rights  of  settlers,  etc.,  7.16 
Real  and  personal  property,  authority 
conferred  to  acquire,  etc.,  736 


Chief  of  bureau,  741 
Rank,  pay,  etc.,  of  chief  of  bureau,  741 
War    department    bureau    of    iniular 
affairs,  741 
Census,  720 
Citizenship,  710 
Civil  appointments,  716 
Civil  government  established   and  ratified. 

711,  718 
Coinage; 

Alloy,  740 

Bullion,  purchase  of,  730 

Defective  coins,   redemption  and  reb 

sue,  740 
Depoeitoriea  of  public  money,  741 
Devices   and   inscriptions,   740 
LawB  of  United  S^tes  applicable,  739 
Lawa  of  United  States  shtpping',  cus- 
toms, etc.,  made  applicable,  740 
Laws,  right  to  annul,  reserved  by  Con- 
gress, 741 
Metal  tor  subsidiary  and  minOT  ctuns 

purchase  of,  740 
Minor  coins.  740 
Mint  at  Manila  autboriwd,  730 
Place  of  coinage  optional.  740 
Public  money,  depositories  of,  741 
Bedemption  and  reissue  of  defective 

--'-1,   740 


Spanish  Filipi 
Subsidiary  ailv 
Weight  of  min 


718 
CommisBionerB  to  United  States,  721 
Courts  and  jud^B,  722 
Cuatome    admlniatration    and   tariff    laws 

applicable,  717 
Declaration  of  rights,  719 
Deputy  Burveyora,  731,  732 
Drawbacks,  etc.,  on  goods  shipped   from 

United  States,  716 
Duties  based  on  weight  at  time  of  61)117, 


716 
Duty,  rates  of,  on  imports  from  Philippine 

Islands,  716 
Election  districts,  720 
Electors,  qualifications  of,  720 
Forests,  protection  of,  724 
Franchiees,  711 

Amendment  of   franchises,  738 
AutJiority  to  grant  franchises,  738 
Dividends,  738 

Loans  on  real  estate  security  by  cor- 
porations, """ 


Slave  labor  prohituted,  738 
etoclc,  738 
Goods  shipped  from  United  Stat«s,  drnv- 
backe,  and  internal -revenue  tax  exemp- 
tions BB  to,  7ie 
Internal -revenue    tax     exempt  ions     as     to 
goods     shipped     from      United     States, 
716 
Judges  and  courts,  722 
Jurisdiction   of  courts,   722 
Laws,  718 

L^Blative   assembly,  eBtablishmeat,  pow- 
ers and  duties  of,  720 
Military  and  other  reservations,  722 
Mineral  lands: 

Abandonment,  727 
Adverse  claims.  729 
Affidavits,  verification  of,  732 
Agricultural    lands,    unpatented,    min- 
erals on.  724 
Annual   labor   and   improvements,   728 
Application   and   affidavit,  726 
Bullding-Btone  lands,  730 
Citizen Bhip,  proofs  of,  728 
Claims,  limit  of,  727 
Claims  of  full  size,  726 
Claims    on    surveyed    and    unsurveyed 

lands,  730 
Coal  land  entries,  733 
Coal  lands,  conflicting  claims  to.  734 
Ooat   lands,   declaratory    statement   to 

be  filed  in  caee  of  claim  for,  733 
Coal  lands,  limit  to  entries  to,  733 
Coal   lands,  preference   right  of  entry 

of,  733 
Delinquent  part  owners.  728 
Demarcation  of  claims,  725 
Demarcations,  difficult,  727 
Disposal,  724 
Disputes,  727 
Fractional  claims,  726 
Grants  for  public  works,  mineral  lands 
reserved  from,  734 

lOU 


Land  distncts,  etc.,  establishment  of. 


Marking  lines  of  claims,  72S 
Milling,   etc.,    patents   of  nonmioeral 

lands  for,  732 
Mill  site  patents,  732 
Mining  regulations,  728 
Mining  rights,  future,  736 
Oath,   etc.,   of   nonresident   applicants, 

729 
Patent,  establishment  of  right  to,  731 
Patents,  how  obtained,  728 
Patent  subject  to  vested  water  right, 

733 
Petroleum,  etc.,  entries,  731 
Placer  claims,   731 

Placer  claims   on   surveyed   lands,  731 
Prior  claims  not  prejudiced,  726 
Prior  liens,  731 
Prior  mining  concesBions  not  affected 

by  Act,  735 
Public  works,  reaenration  from  grants 

for.  734 
Purchase,  etc.,  by  citisens,  724 
Recording  claims,  727 
Regulations,   726 
Relocation     on     noncompliance     with 

regulations,  72B 
Removal  of  posts  unlawful,  726 
Restrictions,   726 
Rules  for  mines,  etc.,  732 
Saline  lands,  733,  734 
Spanish    con  cess  ions,    perfected,    can- 
cellation of,  735 
Surveyors,    depu^,    appointment    of, 

731 
Surveys,  726 
Surveys,  charges  for,  731 
Testimony  in  cases  of  contest,  732 
Water    rigbtB,    vested,    protection    to, 

732,  733 
Municipal  bonds  for  public  improvements: 
Denomination  of  bonds,  737 
Funds  received  from  sale  of  bonds,  use 

of,  737 
Funds,  use  of,  738 
Interest,  737 

Limit  of  indebtedness,  736 
ReimburBCment  when  bonds  paid  from 

government  funds,   737,   738 
Sewers,  etc.,  in  Manila,  issue  of  bonds 

for,  737 
Taxes,   737 

Taxes  to  meet  bond  obligations,  738 
Taxes  to  pay  bond  obligations,  737 
Navigation,   protection  to,  722 
President    to    establish    civil    fravemment, 

711 
Property,   etc.    transfer   o(,   to   Philippine 

government,  722 

Public  lands,  711 

Disposal,  723 

Forests,  protection  of,  724 
Improvement.  723 
Issuance  of  patenta,  723 
Limit  of  area,  723 
Occupancy,  723 
Perfecting   titles    by    present    owners, 


723 
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PHILIPPINE   ISLANDS  —  Cont'd. 

Public  lands  —  Ccwrd. 

Preference  to  actual  occupant^  723 

Regulations,  723 

Sales  to  settlers,  limit  of,  723 

Timber  licenses,  724 

Water  privileges,  basis  of,  724 
Ite-exportation  to  Philippines,  717 
Reports  to  Congress,  711 
Rivers  and  harbors,  improvements  of,  722 
Tarilf  duties  and  taxes,  718 
Tariff  laws  of  Philippine  commission  con- 

firmed,  715 
Tonnage  taxes,  716 
Transfer  of   property,   etc.,   to   Philippine 

government,  722 
Ti^son,  717 

United  States  Supreme  Court,  appeal,  etc., 
to,  722 

PILOTAGE: 

Boundaries  between  states,  pilots  on,  749 
Rates  of  pilotage,  no  discrimination  in,  749 
State  regulation  of  pilots,  747,  750 

PIPE  LINES: 

See  cross-reference,  751 

PIRACY: 

Condemnation  of  piratical  vessels,  763 

Confederating,  etc.,  with  pirates,  759 

Confining  or  detaining  negroes  on  board 
vessels,  piracy  in,  758 

Customs  officers,  duties  of,  755 

Law  of  nations,  piracy  under,  755 

Marshals,  duties  of,  755 

Merchant  vessels  may  resist  pirates,  753 

Murder,  etc.,  on  high  seas,  756 

N^^oes  on  board  vessels,  piracy  in  con- 
fining and  detaining,  758 

Negroes,  piracy  in  landing,  seizing,  etc.,  on 
foreign  shore,  758 

Piracy  under  color  of  commission  from 
foreign  power,  757 

Public  vessels  to  suppress  piracy,  752 

Robbery  on  shore  by  crew  of  piratical 
vessel,  756 

Robbery  upon  high  seas,  755 

Seaman  laying  violent  hands  on  com- 
mander, 755 

Seizure  of  piratical  vessels,  752 

Seizure  of  vessels  fitted  out  for  piracy, 
754 

Subjects  or  citizens  of  foreign  state, 
piracy  by,  758 

Vessels  authorized  to  seize  pirates,  what^ 
754 

PLACER  CLAIMS: 

See  cross-reference,  760 

See  MiNEBAL  Lands,  Mines,  and  Mining. 

PLANK  ROADS: 

Carrying  the  mail,  see  Postal  Seevice. 

PLEADINGS : 

See  cross-reference,  760 

POLICE: 

See  cross-reference,  760 

POLYGAMY: 

See  cross-reference,  760 

PORTO  RICO: 

Act  of  March  24,  1900,  778 
Act  of  April  12,  1900,  762 


PORTO  RICO  — Confd. 

Act  of  March  2,  1901,  777 

Act  of  July  1,  1902,  778 

Amendments  to  laws,  765,  768 

Appeals  to  U.  S.  Supreme  Court,  773 

Application  of  Act  to  Porto  Rico  and  ad- 
jacent islands,  762 

Appointment  of  governor,   768 

Appointment  of  judges  and  territorial  offi- 
cers, 772 

Appropriation  of  amount  of  cuatoms  rev- 
enue on  Porto  Rican  importations  for 
use  of  government,  778 

Attorney-general,  duties  of,  769 

Auditor,  duties  of,  770 

Bills,  passage,  approval,  veto,  and  repent 
of,  to  Congress,  771 

Body  politic,  constitution  of,  765 

Bond  issue  authorized,  775 

Capital,  765 

Coasting  trade,  r^:ulation  of,  766 

Coin,  r^emption  of,  766 

Commissioner  of  education,  duties  of,  770 

Commissioner  of  education,  salary  of,  777 

Commissioner  of  interior,  duties  of,  770 

Commission  to  revise  laws,  775 

Composition  and  election  of  legislative  as- 
sembly, 770 

Courts,  jurisdiction  and  procedure  of,  772 

Customs  agents,  764 

Customs  regulations,  764 

Debts,  payment  of,  766 

Delegates,  election  of,  770 

District  Court  jurisdiction  extended,  777 

District  Court  officials,  777 

Duties,  disposition  of,  764 

Duties  on  imports,  eta,  on  passage  of  Act, 
764 

Election  districts,  770 

Executive  council,  769 

Executive  council,  duties  of  other  members 
of,  770 

Export  duties  not  to  be  imposed,  775 

Fees  and  expenses  of  courts,  how  payable, 
777 

Fees  of  court  commissioners,  777 

Franchises,  grant  of,  772 

Franchises  to  receive  President's  approTml, 
776 

Governor,  768 

Habeas  corpus,  773 

House  of  delegates,  770 

House  of  delegates,  powers  of,  771 

House  of  delegates,  qualifications  of  mem- 
bers of,  771 

Indebtedness,  limit  of,  775 

Judicial  districts,  officers,  etc.,  773 

Judicial  process,  768 

Land  grants  to  government  of  Porto  RieO| 
778 

Law  library  for  District  Court,  appropria- 
tion for,  778 

Laws,  existing,  continued,  765 

Laws  of  United  States  applicable,  767 

Legal  tender,  766 

Legislation  as  to  courts,  772 

Legislative  assembly,  773 

Legislative  assembly,  pay  of  members  of, 
770 

Legislative  assembly,  power  of,  767 

Legislative  authority,  772 

Legislature  may  amend,  etc.,  laws,  768 
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Mileage  of  jurors  and  witnesses,  777 

Municipal  officers,  salaries  of,  774 

Nationalization  of  Forto  Rican  vessele,  70S 

Officers'  salaries  and  expenses,  pajnient  of, 
767 

Official  oaths,  TS8 

Officials  in  office  to  continue  pending  ap- 
pointment, etc.,  of  others,  776 

Organization  and  BesBions  of  bouse  of  dele- 
gates, 770 

Payment  of  salaries  and  expenses,  707 

Ports  of  entry,  764 

Property  acquired  under  treaty,  767 

PuUic  lands,  etc,  reserved  for  public  pur- 
poeea,  773 

Qualification  of  raters,  770 

Quarantine  stations  to  be  established,  706 

Real  estate  transactions,  corporations  en- 
gaging in,  770 

RecoinaKe  by  government,  766 

Report  Dy  oommission  on  permanent  sys- 
tem of  government,  776 

Reports  of  governor,  708 

Resident  commissioner  to  United  States, 
776,  778 

Resolution  No.  23,  of  May  I.  1000,  776 

Salaries  of  judicial  and  other  officers, 
amount  and  payment  of,  774 

Secretary  of  executive  council,  etc.,  769 

Secretary  to  act  as  governor  during  va- 
cancy, 769 

Spaitish  Bubjecta  deemed  citisens,  etc.,  765 

Tariff  as  between  Porto  Rico  and  United 
States,  763 

Tariff  on  foreign  imports,  762 

Taxes,  aBscflsment  of,  776 

Term  of  office,  residence,  powers,  etc.,  of 
governor,  768 

Treasurer,  bond  and  duties  of,  769 


.  POSTAL  SERVICE: 

Accounts  and  revenues: 

Accounts  to  be  preserved  for  two 
years,  957 

Box -holders  may  provide  lock -boxes, 
952 

Contractors,  transfer  of  debts  to,  964 

Pines,  penalties,  and  forfeitures,  dis- 
posal of,  966 

Manner  of   keeping   accounts,  951 

Neglect  to  deposit  Dostal  revenues,  953 

Payments,  how  made,  954 

Postal  revenue  to  be  accounted  for,  952 

Printed  matter,  uncalled  for,  disposal 
of.  057 

Receipts,  miscellaneous  and  money - 
order,  952 

Revenues  to  be  appropriated  for  postal 
service,  B64 

Stolen  money,  delivery  of,  to  owner, 
966 

Suits  to  recover  wrongful  or  fraudu- 
lent payments,  054 

Transfer  of  debts  to  contractors,  954 
Carriers,    branch     offices,    and     receiving 

Act  of  Feb,  21,  1879,  818 
Act  of  Jan.  3,  1887,  817 


Act  of  Mn.v  21,  1888,  Sl'J 
Appoinlnicrl    and    promotion 

riers,  81H 
Classification  and  compensatioi 


of  < 


Day's   work   for   letter  carriers,   eight 

hours  to  constitute.  819 
Letter-carrier  delivery,  816 
Salaries  to  carriers,  817 
Subltitute  carriers,  818 
Carrying  mailr 

Act  of  March  1,  18B4,  901 
Canals,  carrying  mail  on,  002 
Carrying  letters  out  of  mail  on  board 

vessel,  908 
Carrying  letters  out  of  mail  over  post 

routes,  907 
Carrying  person  acting  as  express,  90V 
Claiming  to  be  carriers  of  mail.  904 


tion,  910 

Conveying  mail  matter,  906 

CourthouBcB,  mail  to,  902 

Delaying  mail  at  ferry,  915 

Delivery  of  letters  by  master  of  steam- 
boat to  poBtmaster,  904 

Disposition  of  seizures,  909 

Extending  line  of  posta,  902 

Foreign  letters  carried  by  vessels, 
when.  908 

Home-mail   in  steamships,  002 

Illegal  carrying  by  carriers  and  others, 
904 

Letters  in  stamped  envelopes  may  be 
carried  out  of  mail.  910 

Obstructing  mail,  911 

Plank  roods,  carrying  mail  on,  902 

Post  roads,  selecting,  902 

Post-rood  terminus,  change  of,  903 

Post  roads,  what  are,  000 

Prepaid  way  letters  to  be  received  by 


Private   expresses  prohibited,  904 

Private  express,  sending  letters  by,  907 

Provisions  for  carrying  mail,  901 
Repeal   of    laws   arbitrarily  requiring 
vessels  to  carry  mails,  903 

Routes  not  yet  established  by  law,  con- 
tract for  wrvice  over.  903 

Searching  vessels  for  lettera,  900 

Seizing  and   detaining  tetters,   909 

Separating  letter  mail  for  expedition, 
911 

Steamships,    carrying    home-mail    in, 
902 

Vessels,  carrying  mails  on,  903,  904 

Vessels  not  in  mail  service,  mail  carry- 
ing on,  004 

Vessels  to  deliver  letters  at  poet  office, 
008 

Waters     of    United    States,     carryil4g 
mail   on,   902 
Contracts  for  carrying  mails: 

Act  of  May  17,  1878,  805 

Act  of  June  12,  1879,  885 

Act  of  Aug.  3.  18B2,  889 

Act  of  July  26.  1892,  879 

Advert  isempnt    for    general    mail    let- 
tings,  878 

Allowance    for    additional    expedition, 
890,  802 
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aiaaer  tailing  ui  enter  into  coniraci, 
temporary  service  in  caae  of,  886 

Bidder's  failure  to  ent«r  into  contract, 
proceedings  on,  884 

Bids,  combinations  to  prevent,  S83 

Bids,  recording  and  preservation  of, 
882 

Bids,  unaccppted,  disposal  of,  and  re- 
ports  of   arriva]   and   departure   of 

Bond  accompanying  proposals,  881 
Bond  of  bidders,  oatli  of  sureties  on, 

882 
Cancellation  of  contracts  sublet,  898 
Combination  to  prevent  bids,  B83 
Combined    inland   and    foreign   steam- 
boat  service,    880 
Contractor  failing  to  perform  servioe, 

884,  886 
Contracts   to  lowest  bidder,   883 
Contracts   with   railwaj's   without  ad- 
vertising, 879 
Extension  of  mail  route,  889 
Failure  of  contractor,  temporary  ser- 


,  870 


ITailure  to  enter  into  contract,  penalty 

for,  886 
Failure  to  perform  contracts,  898 
False  snearing,  862 
Fining  mail  contractors,  893 
Home   mails,    contracts    for   carrying, 

by  owners  of  vessels,  880 
Limit  of  time  of  contract,  887 
tlatl  contracts  not  assignable,  895 
Mail  lettings,  advertisement  of,  878-9 
Mail  route,  extension  of,  889 
Notice  of  intention  to  change  terms 

of  contract,  888 
Oath   of  sureties  on  bond   of  bidders, 

882 
Pay  for  additional  regular  service,  888 
Payment  on  contract,  888 
Postmaster    illegally    approving   bond, 

etc.,  penalty  for,  882 
Proposals,   bond   accompanying,   881 
Proposals,  opening  of,  880 
Proposals  to  be  sealed,  880 
Subcontractors,   rights   of,  8B8 
Subletting    of    contracts,    notice    and 

payment  in  case  of,  S96 
Subletting    or    transfer    of    contracts, 

696 
Sureties,  new,  887 
Temporary   contracts,    884 
Temporary  mail   lettings  before  next 

general  advertisement  679 
Temporary  service   on   failure   of  con- 
tractor to  perform,  890 
Temporary  service  where  bidder  fails 

to  eattT  into  contract,  686 
Terms  of  contract,  changing,  886 
Transfer    or    subletting    of    contracts, 

8941 
Transmission   of   mails   by   pneumatic 

tubes,  contracts  for,  899 
Water    route    contracts    for    domestic 

and  foreign  mail  service,  698 
Foreign  mail  service: 

Act  of  March  3,  1691,  927 
Advertisement,   928 


transported 
through  Unit«d  SUtes,  931 

Clerks  on  ocean  mail  vessels,  traas- 
portation,  compensation,  and  ex- 
pense of,  931 

Compensation,  deductions,  et«..  to 
ships  in  ocean  mail  service,  930 

Consuls,  payment  of  postage  by,  932 

Contracts  for  carrying  mail  between 
United  States  and  foreign  countries, 
926 

Contracts,  foreign  mail  transportation, 
926 

Contracts    for   ocean    mail   service   on 

'     American  steamships,  927 

Cost  of  transfer  of  foreign  mail*  at 
home  ports,  93 1 

Discontinuing  foreign  mail  transporta- 
tion contracts,  927 

Fine  of  mail  contractors  for  delay,  9S7 

l/stters  carried  in  foreign  veaael  to  be 
deposited  in  post  office,  932 

UeHSCDgers.  transportation  of,  tSO 

Naval  oQicere,  service  of,  930 

Ocean  mail  service  on  American  stemm- 
ships,  contracts  for,  927 

Offensea  against  foreign  mail  m 
fran«t(u,  932 

Pay  for  transporting  foreign  mail,  92S 

Postage  on  letters  carried  in  foreign 
vessel,  rates  of,  932 

Steamships,  build,  ovmerahip,  con- 
struction, and  clasaiflcatio       ' 


Vessels,    inspection    and    approval  of, 

929 
Vessels  taken  as  cruisers,  payment  for, 

931 
Mail  matter: 

Act  of  Jan.  20,  1888,  836 

Act  of  June  8,  1896,  834 

Act  of  March  2,  1899,  834 

Act  of  June  d,  1900,  834 

Carrying  newspapers  out  of  mall,  837 

"Circular"  defined,  831 

ClssseB  of  mailable  matter,  SS8 

Copyrights,  publications  violating.  830 

Customs    duties    in    case    of    foreign 

mails,  631    - 
Detaining,  etc.,  letters,  837 
Evidence,  false,  as  to  character  of  pub- 
lication, 629 
First-class  matter,  828 
Foreign    newspapers    and     periodicals, 

830 
Fourth-class  matter,  832 
Fourth-class  matter  defined,  834 
Intercepting  or  secreting  letters,  838 
Letter  postage  chargeable,  when,  832, 

836 
Letters  written  by  the  blind,  postage 

on.  834 
Lottery,  ete.,  circulars  not  mailable. 


Matter     uiiinaila.ble     with      indecent, 

libelous,    threaten JDg,   etc.,   delinea- 

tioUB  on  wrapper,  649 
Metric  postal  balances,  836 
NewBpapere,    delivery    of,    by     rout« 

agents,  837 
Newspapers,   notice  of   refuaa)   to  r»- 

ceive,  836 
Newspapers  to  be  dried  and  in  wrap- 
pers, 836 
Otwcene  books,  etc.,  not  mailable,  839 
"  Printed  matter  "  defined,  831 
Publications  of  various  societies,  etc, 

as  second-class  matter,  833 
Refusal   to  receive  newspapers,  notice 

of,  836 
Second  class,  coudititms  for  admission 

to,  830 
Second-class  mail  privileges  annulled 

only  after  hearing,  834 
Seocmd-class  matter,  829 
Seoond-class  matter,    examination    of, 

929 
Seized     letters    to    be     returned     to 

senders,  SSI 
State  sfriculturaJ  publications  as  sec- 
ond-class  matter,  834 
Supplements   to   publications,  831 
Third-class  matter,  831 
Weight  of  fourth -class  matter,  S34 
Wrappers,  removing,  636 
Wra^ing,  regulations  for,  633 
Writings    and  marks    pemuBaible    on 

mail  matter,  332,  835 
Honey-order   system: 

Absence   of    postmaster,  who   to  act 

during,  942 
Act  of  March  3,  1863,  942 
Act  of  Jaa  27,  1894,  940 
Amount  of  orders  and  fees,  943 
Application  blanks,  B44 
Blanks,   blank -books,   etc.,   in   money - 

order  businces,  how  obtained,  942 
Change  and  modification  of  orders,  945 
DestructitHi     of     money    orders   after 

seven  years,  961 
Bmbezxiement  of  funds,  949 
Errors,  orders  to  correct,  945 
Establishment  of  money -order  syBt«m, 


Indorsement  c 

Issuing  money  orders,  941 

Issuing  order  before  payment,  penalty 

for,  942 
Limited  money-order  offices,  941 
Lotteries,   payment    of   money   orders 

In  favor  of,  may  be  forbidden,  946 
Money-order  funds,  what  to  be,  949 
Notice    of   orders    drawn   to   be   sent, 

914 
Orders  to  be  on  printed  blanks  with 

detachable  coupons,  944 
Payment   after  lapse   of  seven  yean, 

961 
Postal  notes  abolished,  940 
Recalled    letter  of   advice   to   be  at- 

tftcbed  to  accounts,  945 


Begulations    for   enforcement   of   Actt 

941 
Kepayment  of  orders,  946 
Replacing  lost  orders,  946 
Beport  of   money-order   funds,  948 
Transfer  by  warrant  to  money -order 

funds,  948 
Transfer  of  funds,  948 
Unpaid  money  orders,  943 
Warrants,  officer  to  sign,  941 

Act  of  June  9,  1884,  856 

Act  of  May   ID,  1898,  864 

Affidavits  of  publishers,  etc.,  as  to  pre- 
payment of  postage,  8S7 

Box  rents  to  be  prepaid,  853 

Bureau  of  American  Bepublics,  official 
mail  matter  of,  mailed  free,  863 

Clothing  to  soldiers  by  mail,  868 

Congressional   record,   postage   on,  659 

Disposal  of  partly  paid  and  unpaid  let- 
ters, 852 

Envelopes,  official,  859-861 

Failure  to  account  for  postage  due  or 
collected,  863 

First-clasB  matter,  postage  on,  654 

Foreign  mail  matter,  postage  on,  868 

Franking  Congressional  Record  by 
members  of  Congress,  859 

Franking  of  public  document,  860,  861, 

Franking  of  seeds  and  reports  from 
agricultural  department,  859 

Franking  privil^e  extended  to  Ha- 
waiian Islands,  864 

Fraudulent  receipts  of  postage,  863 

Letters,  etc.,  on  public  business  /ree, 
859,  861 

Members  of  Congress  may  frank  offi- 
cial letters  to  government  ofBcers, 
863 

Method  of  paying  postage  on  news- 
papers and  periodicals  sent  to  sub- 
scribers or  news  apente.  856 

National  Home  for  Disabled  Volunteer 
Soldiers,  official  mail  matter  of,  to 
be  mailed  free,  863 

Newspaper  and  periodical  stamps  dis- 
continued, 85T 

Newspapers  and  periodicals  sent  to 
BulwcriberB  or  news  agents,  postage 
on,  855 

Newspapers,  eto.,  sent  by  others  than 
publishers,  postage  on,  866 

Official  correspondence,  franking  of, 
by  members  of  Congress,  864 

Official   envelopes,   869-861 

Part-paid  letters  to  be  delivered  on 
payment  of  deficiency  by  special 
stamps,  852 

Pension  agentn.  official  mail  mattor  of, 
to  be  free,  803 

Postage  on  irrejjulnr  Hca  letters,  858 

Postage  to  be  paid  before  delivery,  853 

Prepayment  of  postape,  8.'i2 

Private   mailing  cards.  854 

Publications  of  second  class  sent  to 
subscribers  or  news  agents,  postage 
on.  856 

Publications  sent  to  subscribers  in 
county  of   publication.  857 
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POSTAL  SERVICE  —  Oonfd. 
Postage  —  Confd, 

Public  documents,  franking  of,  8G0, 
861,  864 

Remailing  of  other  than  first-class 
mail,  853 

Return  or  remailing  of  other  than  first- 
class  matter,  853 

Return  penalty  envelopes  to  be  en- 
closed to  members  of  Congress  in 
official  communications  requiring  an- 
swers, 863 

Seeds  and  reports  from  agricultural  de- 
partment, franking  of,  859 

Soldiers'  and  sailors'  letters,  854 

Superintendent    of    documents,    official 
correspondence  of,  to  be  mailed  free, 
864 
Postage  stamps  and  envelopes: 

Addresses  on  postal  cards  and  circu- 
lars, 867 

Canceling  ink  or  appliance  for  canceling 
stamps  to  be  uniform,  869 

Contracts  for  envelopes.  866 

Envelopes  and  wrappers,  stamped, 
price  of,  868 

Envelopes,  double-letter,  867 

Letter  sheet  envelopes,  867 

Manufacture  of  stamps  by  bureau  of 
engraving  and  printing,  871 

Pledge  or  hypothecation  of  stamps  for- 
bidden, 868 

Postage  stamps,  865 

Postal  cards,  866 

Postal  cards,  double,  867 

Postal  cards  for  foreign  postal  ser- 
vice, 867 

Price  of  stamped  envelopes  and  wrap- 
pers, 868 

Printed  matter  on  stamped  envelopes, 
865 

Removal  and  reuse  of  old  stamps,  870 

Removing  stamps  from  mail  matter, 
869 

Restrictions  on  sale  of  postage  stamps, 
etc.,  868 

Return  request  permitted  on  stamped 
envelopes,  866 

Reuse  of  stamps,  870 

Reusing  stamps,  etc.,  penalty  for,  870 

Selling  stamps  at  more  than  face 
value,  868 

Stamped  envelopes,  865 

Stamps  and  envelopes  at  discount,  868 

Stamps  and  envelopes,  improvements 
in,  867 

Stamps,  sale  of,  at  post  offices,  868 

Stamps  to  be  defaced,  869 

Supplies,  delivery  of,  by  contractor,  867 
Postal  crimes: 

Accessory  to  robbery  of  mail,  984 

Accessory  to  stealing  mail  matter, 
984 

Act  of  March  2.  1889,  982 

Attempting  to  lob  mail,  970 

Breaking  and  entering  post  office,  972 

Counterfeiting,  forging,  or  fraudu- 
lently issuing  money  orders,  958 

Counterfeiting  postage  stamps,  etc., 
959 

Decoy  letters.  903 

Delivery  of  matter  to  persons  not  resi- 
dents of  place  of  address,  983 


POSTAL  SERVICE  —  Co»r<f. 
Postal  crimes  —  ConVd, 

Depositing  and  receiving  letters  from 
mail,  979 

Deserting  the  mail,  971 

Embezzlement,  etc.,  of  letters  carrying 
indosures,  959 

Fictitious  address,  fraudulently  assum- 
ing, 982 

Forging  postal  money  orders,  957 

Identification  of  persons  claiming  sus- 
pected fictitious  address,  983 

Indictment,  981 

In  general,  960 

Injuring  mail  bags,  etc.,  972 

Injuring  mail  matter,  059 

Meaning   of    words    *' intended    to   be 
conveyed  by  mail,"  965 

Nonmailable  matter,  983 

Opening  correspondence   through  post 
office,  978 

Opening  valuable  letters,  965 

Receiving  articles  stolen  from  mail,  968 

Robbery  of  mail,  969 

Scheme*  or  artifice  to  defraud,  975 

Secreting,    embezzling,    or    destroying 
mail  matter,  961 

Sending  letters  through  mail  with  in- 
tent to  defraud,  973 

Sentence,  981 

Stealing,     detaining,      or      destroying 
newspapers,  969 

Stealing    or    forging    mail    locks    and 
keys,  972 

Stealing     or     fraudulently     obtaining 
mail,  965 

Stealing  or  taking  contents  of  letters, 
963 

Stealing  post-office   property,  971 
Post  offices  and  postmasters: 

Accounts,  neglect  to  render,  798 

Act  of  March  18,  1874,  793 

Act  of  March  17,  1882,  799 

Act  of  March  3,  1883,  802 

Act  of  June  27,  1884,  821 

Act  of  Aug.  4,  1886,  826 

Act  of  Oct.  1,  1890,  812 

Appointment,    removal    and    term    of 
office  of  postmasters,  793 

Arrival  and  departure  of  mail,  798 

Assaulting  carriers,  822 

Bond  of  postmaster,  794,  795,  796 

Bonds    of    assistant   postmasters   and 
cashiers,  796 

Bonds    of    carriers,   823 

Branch  offices,  823 

Caps  or  badges  of  postal  clerks,  etc, 
813 

Claims  for  losses,  adjustment  of,  790 

Classification  of  postmasters,  793 

Clerks  in  money-order  offices,  807 

Clerks  in  post  offices,  808,  810,  812,  814 

Commissions  of  presidential  postmas- 
ters, 793 

Contractors,  postmasters  not  to  be,  801 

County    seats,    continuation    of    post 
offices  at,  816 

Deductions  from  receipts  to  be  audited, 
816 

Deficiency  in  accounts  of  postmaster, 
notice  to  sureties  of.  795 

Delinquencies,  report  of.  801 

Delivery,  hours  of,  825 
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Disbursing  officera,  poatmutera  u,  801, 

802 
DiBCODtiuuing  offices,  816 
Distributing  uid  Mpaj^ting  offices,  814 
Establisbment  of  post  offices,  792 
Ezpenaea  at  post  offices,  814,  815 
Expenses  of  carriers  and  branch  otDcea, 

B23 
Expenaes  to  be  deducted  from  receipts, 

81B 
False  returns  by  postmaster,  828 
Fees,  employees  not  to  receive,  818 
Fees  or  extra  postage  to  cairiera  pro- 
hibited, 823 
Hours  of  work,  Buudafs  and  holidays) 

881 
Incapadtated  emplojees,  812 
Injuring   receiving   and    rural   free- de- 
li verj  boxes,  822 
labor,  extra,  at  offices,  816 
Lease  of  building,  termination  of,  816 
Leave  of  abseuoe,  821 
Leave  of  atjeence  for  clerics,  812 
Lottery  agents,  poetmaatera  not  to  be, 

801 
Uait    collection   boxes    and   chut«s   in 

buildings,  822 
Making  up   mail,  797 
Monev  in  bands  of  postmastera,  ens- 
tody  of,  800 
Money,  safe  keeping  of,  800 
New   York,   salary   of   postmaster   at, 

806,  806 
Oath,  ^ect  of  omission  to  take,  794 
Pensions    and    exemptions    prohibited, 

812 
Post  office  to  be  kept  open,  797 
Receipts,  quarterly  accounts  of,  798 
Receiving  boxes,  B21 
Receiving  boxes,  injuring,  822 
Records  at  post  t^cea,  7B8 
Report  to  Congress,  BOO 
Residence   of   postmaster,   794 
Returns,  false,  of  business,  813 
Revenues,  frequent  deposits  of,  801 
Rural  free-delivery  service,  824 
Salaries  of  postmasters,  802-807 
Salaries  of  postmasters,  ordera  rela- 
tive to,  806 
Salary  or  pay  of  poatmaster,  limit  to, 

807 
Special  delivery  extended  to  all  mail- 
able matter,  826 
Special  delivery  letters,  etc.,  826 
Special   delivery   messengers,   car  fare 

for,  827 
Special  delivery  messengers  deemed  in 

postal  service,  827 
Special  delivery  of  letters,  employment 
and    compensation   of    persons    for, 
825 
Special      delivery     regulations,      P<"t^ 

master-general   to   prescribe,  828 
Substations  and  branch  offices,  restric- 
tions as  to  establishment  of,  823 
Substitute  carriers,  821 
Suits  and  prosecutions  in  state  courts, 
794 


Sureties  on  bond  of  postmaster,  how 

released,  797 
Tbird-class  offices,  rent,  light,  and  fuel 

for,  816 
Uniform  for  carriers,  821 
Vacancy,  compensation  for  filling,  807 
Washington,  expenses  of  branch  poat 

offices,  etc.,  at,  816 
Washington,    salaries    of   postmasters 

at,  806,  806 
Railway  service: 

Act  of  March  3,  1887,  026 

Cars,  style,  construction,  fittings,  and 


Clerks,  railway  mail,  free  transporta- 
tion to,  925 

Compensation,  reduction  of,  92? 

Conditions  of  railway  service,  019 

Data  as  to  railroad  operations,  re- 
ceipts, and  expenditures,  921 


horse  express,  when,   916 

Mail  messenger  service  in  connection 
with  railriMd,  steamboat,  etc.,  026 

Official  matter,  transportation  of,  910 

Pay  for  carrying  mail  on  railways  re- 
ceiving government  aid,  917 

Pay  of  land-grant  railroads  limited  to 
eighty  per  cent.,  918 

Postal  cars,  additional  pay  for,  923 

Postal  cars,   refusal  to  provide,  923 

Railway  company  to  cany  mail  on 
any  train,  916 

Rat^  of  pay  for  carrying  mail  on  rail- 
ways, 916 

Reduction  of  pay  for  failure  to  carry 
mail  on  fastest  train,  917 

Reduction  of  pay  for  refusal  to  pro- 
vide postal  cars  and  safety  appli- 
ances, 924 

Routes  to  be  classifleo,  916 

St.  Louis  and  East  St.  Louis,  special 
transfer  between,  926 

Trains  to  can^  mails,  what,  917 

Weighing  mails  on  railroad  routes, 
921 

Weight  of  mails,  fraudulent  increase 
in,  to  increase  compensation,  921 
Registered   letters: 

Fees  and  registered  matter,  872 

Indemnity  for  loss  of  registered  letter, 
871,  872 

Lotteries,  etc.,  registered  tetters  to, 
may  be  returned,  872 

Receipt  for  delivery  of  registered  mat* 
Mr,  872 

S^tcm  of  registration  authorised,  671 

Supenntendente,    inspectors,    local    agents, 

rout*    agento,    and    railway    postal 

Act  of  July  31,  1882,  93B 

Agents    on    mail    steamers   to   foreign 

ports,  937 
ARDts,     resident,     on     Isthmus     of 

Panama,  etc.,   936 
Assistant   postmaster-genetKl,   sto.,   M 

special  agents.  93S 
Assistant    superintendents,    y«r    diMt 

to,  036 
Bond  of  special  agente,  036 
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route    agents,    and    railwaj    postal 

clerks  —  Cont'd. 
China  and  Japan,  postal  agencies  in, 

B37 
ClerkH  in  railway  post  offices,  937 
Expenses,  traveling,  of  superintendent 

of  railway  service,  938 
Inspectors,  increase  in  number  of,  934 
Inspectors  of   post   offices,   salary  and 

allowances  of,  933-B35 
Panama,   resident   agenta   on   Isthmue 

of,  936 
Per  diem  of  post  <^ce  iDspectora,  934, 

S35 
Railway   mail    service,   employ eea    of, 

938 
Railwav  service  agents  and  their  pay, 

035 
Residence  of  railway  mail  clerks,  938 
Route  agents.  937 
Searches  authorized,  939 
Traveling   expenses   ol   superintendent 

of    railway    service    and    chief    in- 
spectors.  936 
Vacation  allowed  railway  postal  clerks, 

939 
Unclaimed,  dead,  and  request  letters: 

Advertised  letters,  posting  lists  of,  876 
Advertising  letters,  876 
Charge  on  advertised   letters,  877 
Foreign   letters,  advertising,  878 
Forwarding  letters  from   one  office  to 

another.   878 
Pay  for  advertising  letters,  877 
Proceeds  of  valuable  dead  letters,  877 
Registry    of    letters    containing    frac- 
tional currency,  876 
Request  to  be  returned,  877 
Return  of  undelivered  letters,  877 


Taking   seized    property   from   custody   of. 


SALINE  LANDS: 

Entry  of,  48 

SAVINGS  AND  TRUST  COMPANIES: 

Reports  of,   154 

SECRETARY  OF  THE  NAVY: 

See  Navy. 


PROCESS : 

StealiDg  or  altering,  383 
PUBLIC  LANDS: 

See  MiNEBAL  Lands,  Mines,  and  Miinna. 

Coins  receivable  in  payment,  73 
PUBLIC  MONET! 

See  National  Banes. 
PUBLIC  OFFICERS: 

Intimidation  or  corruption  of,  388 

Obstructing  process  or  assaulting  officer, 
3S4 
RAILROADS : 

Carrying  the  mail,  see  Postal  Service. 

Railway  mail  service,  see  Postal  Service. 
RECFIVERS  OF  NATIONAL  BANKS: 

See  National  Banks. 


TIMBER  LANDS: 

Mining  locations,  8 

TREASURY  NOTES: 

Debte  of  United  States,  payment  in  trems- 
ury  notes,  74 
UNITED  STATES: 
Moneys  payable  to  or  by,  or  receivable  by. 

73 
Neutrality  of,  see  Neutealixt, 
USURY: 

National  banks  taking,  133 


WITNESSES: 

Intimidation  or  corruption  of,  388 
1018  Tolome  Y. 


